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1. Counsel Fee Motion Practice
a. TALK TO OPA before making moton
L. Bl REALISTIC: e if you have monied spouse, get counsel fees patd w your

adversary

b. 22 NYCRR 202.16(k) (FORM)

C. o DRI §237() - (¢} and §238
d. Requirements
L. Billing records
a. Provided updated billing records in a reply
2. Reainer
3. Anorey Affirmation
4, Updated SN (no more than 6-8 months old)

11, No SNW needed for motions pursuant to DRL 237(¢) & 238
L. Ifsecking fees pursuant to an article ina sdp, need updated SN

€. CAUTION AGAINST TRO asking for counsel fees
1. Purpose of TRO
1. EMERGENCY RELIEF ONLY

2. Thisis nota restatement of all of the ultimate relief vou are secking
. Sce Decisions

g. Statutory Requirements and Case Law Qutline Follows

TEMPORARY MAINTENANCE, CHILD SUPPORT AND CUSTODY POINTS

22 NYCRR §202.16(k): Motions {or Alimony, Maintenance, Counsel Fees, Pendente Lite and
Child Support (Other Than Under Section 237(c) or Section 238 of the Domestic Relations
Law):

22NYCRR §202. 10k (1 General: Pendente fite motions should be made before or at the
prehminary conference, if praciicable. It is important to note that this is not always practicable, and
courts will review applications for peadente lite relief when they are appropriate which may be afier the
preliminary conference. Often, in a highly litigated matter, peadente fite applications are made throughow
the action up to, and unul, the commencement of a trial.

22 NYCRR 5202.16k{(2: A Statement of Net Worth Must Be Attached to The

Application: No motion shall be heard unless the moving papers include a statement of net worth
the offiaal form preseribed by 22 NYCRR §202.16(by. 22 NYCRR §202.16/b) vequires the form of the

Statement of Net Worth to comply with the form contained in appendix A of the rules.



22 NYCRR 5202.16(k)(4): Opposition Papers: Anv facts set forth in the mm.nu papers that
are not spectfically denied in the opposing motion p apers will be deemed admitted “for purposes of the
moton, but not otherwise.” The facrs contained in moving papers, or cven exhibits such as a
\u tement of Neo Worth, annexed thereto, can be denied using a Staterment of Net Worth and other

Affidavits or sworn statenments,

2 NYCRR §202.16(k)(5): Failure to Comply With 22 NYCRR §202.16: The rules are very
spectfic about the form and content of applications for pendente fite relict. The failure to comply with the
provisions of 22 NYCRR §202.16 allows the judge presiding, at his or her discretion, cither: (D) to deaw
an inference favorable to the adverse party with respect to any disputed fact or issue affected by such

failure; or (i) to deny the motion without prejudice to renewal upon compliance with the provisions of
this section.

22 NYCRR §202.16(k¥6): The Form of the Notice of Motion: The Notice of ;\{otiun
submitted with the application for pesdente lite relief must contain a bst of the relief being sought. This
holds rrue even if the application 1s brought by Order to Show Cause. This sectgon also indicates that
monons for pendente ite veliet "shall be detenmined within 30 davs after the moton is submited for
decision.” In practce this is very often not the case,

THE “NEW” RULES FOR MOTIONS

$202.16-h Submission of Written Applications in Contested Matrimonial Actions

¢ \pphmbth Phis section shall be applicable to all contested matdmonial acdons and
proceedings in Supreme Court authorized by subdivision (2) of Pact B of section 236 of the Domestic
Relations Law,

(2) Unless otherwise expressly provided by any pm\'ision of the CPLR or ather statute and in
addigon 1o the rcqt\iremmu of 22 NYCRR §202.16 (k} where applicable, the following rules and
limigations are required for the submission of papers on pendente lite applicadons for alimony,
maintenance. counsel fees, child support, exclusive occupancy. custody and visitation unless said
requirements are waived by the judge for good cause shown:

{a Applications thar are deemed an emergency must comply with 22 NYCRR §
202.7 and provide for notice, where applicable, in accordance with same. These
emergency applications shall reccive a preference by the clerk for processing
and the court for signature. Designating an application as an emergency without
good causce may be punishable by the issuance of sanctions pursuant to Part 130
of the Rules of the Chief Administrative Judge. Any applicaton designated as
an emergency without good cause shall be processed and considered in the

ordinary course of local court procedures.

{1} Where practdeable, all orders o show cause, modons or cross modons for relief
should be made in one order to show cauxe or moton or cross-meation.

(it All orders 10 show cause and motions or cross motions shall be submitted on
Or

ane-sided copy except as otherwise provided in 22 NYCRR § 202
clectronically where authorzed, with one-inch margins on cight and one half by

”




cleven 8.5 x 11 ineh paper with all addidional exhibits wbbed. They shall be in

Times New Roman font 12 and double spaced. They must be of sufficient
quality ink to allow for the reading and proper scanning of the documents. Self-
represented litigants may submit handwritten applications provided that the
handwritng is legible and otherwise in conformity with these rules,

{iv} The supporting affidavie or affidavit in opposidon or artorney atfumation in

support or opposition or memorandum of law shall not exceced twenty (20)
pages. Any expert affidavit required shall not exceed eight (8) additional pages.
Any attorney aflinmation in support or opposition or memaorandum of law shall
contain only discussion and argument on issues of law except for facts known
only to the attorney. Any reply affidavits or affirmations to the extent permitted
shall not exceed ten (10) pages. Sur-reply affidavits can only be submitted with

prior court pesmission.

o) (v} Except for affidavits of net worth (pursuant to 22 NYCRR 5202.16 (b,
retainer agreements (pursuant to Rule 1400.3 ot the Joint Rules of the Appellate
Division), maintenance guidelines worksheets and/or child support worksheets,
or counsel fee billing statements or affirmacons or affidavits related to counsel
fees {pursuant to Domestic Relations Law §237 and 22 NYCRR 20216 . all
of which may include attachments thereto. all exhibits anaexed 1o any motion,
cross motion, order to show cause, oppositdon or reply may not be greater than
three (3} inches thick without prior permission of the court. All exhibits must
contain exhibic tbs,

) It the application or responsive papers exceed the page or size limitation
provided in this secdon, counsel or the self-represented litigant must certify in
good faith the need to exceed such limittion, and the court may rejeet or
require revision of the application if the court deems the reasons insufficient.

(3; Nothing contained herein shall prevent a judge or justice of the court or of a judicial district
within which the court sits from establishing local part rules 1o the contrary or i addinon o these

rules.



7 and 238 were amended on August 15, 2010 {effective

(kmm r 12, 2010 and oaly as to actions and proceeding commenced
on or atter the effecave date} in several res pects:

O

i

<

8]

o

“Counsel fees and fees and expenses of experts™ are now
exphaitly referenced, rather than “such sum or sums of
money.”

DRL§ 237(1) now ap P lies to any action or pmutdms,
brought to obtain maintenance or a distribution of
property following a foreignjudgment of divorce.

DRI § 237(1)b) now applies 1o any application brought
to entorce an order or judgment of alimony, as well as w0
enforce, annul or modify an order or judgment for
alimony, maintenance, distibutdve award, or distribution
ot mariral property.

DRL § 238 now applies o modification as well
enforcement proceedings.

DRI § 238 also now applies 1o actdons or proceedings 10
enforce or modify a provision of judgment or order
entered in an action for:

*  Declardon of validity or nullity of a judgment of
divorce rendered against a spouse who was the
defendant in any actdon owside New York and
did not appear therein where such SPOUSC ASSeris
the nullity of such forcignjudgment.

* Ao injunction restraining the prosecution in any
other judsdiction if an actdon for divarce.

Pursuant to § 237(1)(a) and {13(b) and {238:

R

& There 1s pow a rebuttable presumption  that
counsel fees shall be awarded to the less monied
spouse.

* In exercising its discretion, the Court must assure
that each party is adequately represented and that,
where fees and expenses are awarded, they are 10
be awarded on a tmely basis, pendente e, so
that there is adequate representation from the sart
of a case.




* Applications for fees and expenses can be made at
any tme or fimes prior 1o final judgment.

*  Both parties o the action or proceeding and their
attorneys must e an atfidavie with the Court
dewding the financial agreement berween  the
party and the atornev, including the amount of
the retatner, the amounts paid and sull owing, the
hourly rate charged, the amounts paid, or to be
paid, any experts, and any addidonal costs,
disbursements or expenses.

® Payment of any retainer fees to the attorney for
the petitioning party does not preclude any
awards of fees and expenses thar would be
allowed uader DRI

v, Case Lanw
Caputo v, Caputo, 2007 NUY, App. D Lesas 303—affrmed sn avard of

counsel fees to the wife in the sum of $2,300 as the issue of counsel fees is
“controled by the equities and circumstances of each parncalar case.”

Minervin v, Mipervig, 2017 App v, Lesis 363 —affirmeed Supreme
Court’s award of counsel fees to the wife in the sum of S3,000 in hight of he
“disparity i rhe parties” incomes and the facr thar the defendant's lepal fees
were patd by s union.”

Bagielto v, Kolscl, 148 VD3 766 2d Dept. :,’.U(m}-——mzxrmmc;' fee award of

5,

S30.000 affirmed based upon the Court’s review of the *fnancial
circumstances of bath partics, together with all of the circumstances of the
case, which may include the relatve merit of the parties” positions.™

Sansone v Saasone, [ D3 SRS 2d Depr. 20060;—affirmed the
supreme Court™s wward of 830,000 in counsel fees 1o the wife which was
based, in part, on the Husband’s “ennduct which delaved the proceedings,”
i addition o the financial disparity between the partics.

V=Y AL

Scott My, Honga AL ST Mise3d 333 (Kings Con, 20015 “While the purpose

of cuunsel fees 18w make sure that the monied spouse docs not control by
the power of the pockethook or wallet, the court must realistically assess
the avatable resources to cach party as a result of the lidgation. The court
must leave the payor spouse with funds sufficient to meet their datly hiving

x'f\’p\'z]m;».

v, Prior Case Law (o the extent still applicabley:

Kooper v. Kooper, 74 AD3d 6, 90T NY.S.2d 312 (2d Dep't 20105 - wife

entitled o nterim counsel fees of $TU0000 10 light of significant disparity




fnancial ciccumseances of the partics.

Decabrers v, Cabirern-Rosere, 70 N Y 2d 879, 323 N.Y .8.2d 176 (TO87Y o0 A
spousce is not required o show indigeney in order to obtain an award of
counsel fees. Also, a court should review the financial circumstances of both

partes together with all the other circumstances of the case. which ma %
include the merdt of the parties” posiions.

Charpié v. Charpié, 271 A.D.2d 169, 710 N.Y.8.2d 363 {Ist Dep't 20005 -
On an application for counsel fees in a matrimonial lgation, where a wife
has assers that, although considerable, are finite, while her husband's wealth
s far greater and his earnings continue to amass, and a wife's expected
attorneys' fees will exhaust a large portion of her fnite resources, while
husband will be able to pay his ongoing attorneys’ fees without substantal
impact on his estate, the court should not limir itself o inquiry into whether
the wite is able to pay her attomey with the funds then in her possession,

Rosenbaum y. Roscobaum, 55 AD.3d 713, 866 N.Y.8.2d 234 2d Deplt
2008) (Case No. 2007-03316) -- Hushand (2 licensed physician) awarded
S75.000 iniaterim counsel fees to maintin financial parity in the divoree
lingaton.

Wald v Wald, 844 N.Y.S.2d 86 (2d Dep't 2007) - Award of interiot attorney

fees in divorce acton s designed to redress the econamic dispariy beoween
monied spouse and non-maonied spouse, so that matdimonial scales of justice
are not unbalanced by weight of wealthier litgant's waller.

Prichep v, Prichep, 838 N.Y.8.2d 667 (2d Dep't 2008 - the Supreme Court
abused its discretion in denving wife's application for interim counsel fees by
deferring the request to trial court, where there was significant disparity in
the parties’ financial circumstances, wite submitted detailed billing documents
and nme records showlng work her counsel had performed and had billed
her for, and husband was able to pay his own counsel fees without any
substantal impact upon his fifestvle.

Stubbs v Stubbs, 41 A3 832, 839 N.Y.S.2d 311 2d Dep't 2007y - Trial
court's award of interim counsel fees 1o the wite in an action for divarce and
ancillary relief was a provident exercise of discretion in view of the disparity
in the financial circumstances of the parties, with the wife having no
independent source of income.

Karas-Abraham v. Abraham, 847 N.Y.8.2d 82 (1st Dep't 2007} -~ Pendense
[te award of attorney's fees in favor of wife in the amount of $30,000 was a
proper exercise of discretion, in light of husband's greater financial resources,
and the fact that his actions had caused protracted litigaton,

CH v, REL 840 NY.S2d 560 (Sup. Cr. Nassau Co. 2007 - Prenddeirie dite
counsel fees 1o plamuft wife in divorce action was unwarranted, gven
comparable financial circumstances of parties, indicating ability of each o
pav for their individual counsel fees.



Swger v, Singer, 792 NY.S.2d 5341 2d Dep't 2003 - Awarding to wite an
interim counse! fee of STOOOG0 in a divarce suit was a provident exercise of
discretion based upon the financial dispni’iw between the parties, the
husband's  obsteperous  conduct  which unnccessanly  protracced  the
Lugation, and the quality of the representation afforded the wife by her
u;unsd.

Shanon v, Patterson, 294 A.D.2d 485, 742 N.Y.S.2d 653 12d Dep't 20025 -
Given disparate earnings of partics, court properly ordered husbaad o pav
interim counsel fees incurred by wife in \gd\mu peadente Hre child SUPPOTL,

Keraner v. Kerener, 281 AD.2d 215,720 N.Y.S.2d 388 (1st Dep't 2001
Dyental of wife's motion in action against [msbami for award of $30.0001 in
mterim counsel foes was proper excreise of disererion, where wife had access
o $2 million feom sale of former marital residence.

Marr v, Marr, 181 A2 974, 381 NLUY.S.2d 873 {3d 3cp t1992) - Wite was
entitded 10 peadente dite award of avorney fees w here she had bad t© borrow
money from her grandfather o pay retainer fee, husband had an mcome of
more than $47 000, and wite had no income,

Mabaram v. Mabaram, 177 A1.2d 262, 375 N.Y .8.2d 846 {151 Dep'r 19913

Where husband was a millionaire, and wife had savings of $2,600, the trial
court should have awarded her interim accountant's fees of $15.000 and thar
sum would be mken into account in the equitable distributon award and
represented an advance of funds necessary (o allow the wife o effeetively
analyze and present evidence invelving complex and substantal financial

rransactions and holdings.

!

aacs, 71 AD3d 951, 897 NY.S.2d 225 (2d Dep'e 2000y -
Detendunr’s abiliy 1o pay counsd fees was estublished by m-cament review

lsaacs v,

of financial documents he produced. A hearing was not NCCCSSALy.

Rodriguez v. Rodrigucz, 173 AID.2d 157, 373 N.Y.8.2d 897 (2d l')cp‘z 1991

- Pendente lite award o wife of $10 300 m coumcl fees and expert fees was
ap pr()pn"t‘c as wife set forth in derail the nature of the marital property
involved, the difticulties involved in identifving and evaluating it, the services
rendered and o be rendered and an estimate of the time involved and her
financial status, and in opposttion thereto, the husband did not set forth any
evidence regarding his own financial circumstances or the relative merirs of

his pusttion.

Goodson v, Goodson, 135 A12.2d 604, 522 N.Y.S.2d 182 (2d Dep't 1987 -
both partics are entided to searching cxplor,m(m of each other's assers and,
in order to faclitate such wnvestigation, court may direct one spouse to pay
fees necessary for expertsenvices.




Vi Geaune Need (1o the extent sallapnlicable':

Grant v, Grant, 299 AID.2d 521, 751 N.Y.S.2d 40 (2d d Dep't 2 ){»3; - \Wiie
was not entitled o pendente jite ax\ard of interim counsel fees of $25.000 in
divoree proceeding, where she failed to show that she lacked sufficient funds

of her own o compensate her counsel,
Block v. Block, 296 A.D.2d 343, 746 N.Y.8.2d 15 (st Dep't 20023 - There
wis 10 }U\uilu 1on, either on the basis of need or fairness, for an award o a
wite of $13,000 in nterim artorney tees 1o defend against the hushand's
appeal of an carlier $35000 award of fees; the wife earned a su bstantial
income, approximately $100,000 }annually, received $49 000 veatly in child
support and upcnkm had assets of ‘\HZ,(N 10, had previously been awarded

$87,750 in legal fees and $31,081.43 in ex spert fees, and had 1hmd\ recenved
$216,000 in  equitable distribution o be supplemented by a further
distabuton.

25 AD.2d 441, 509 N.Y.S.2d 479 120 Dep't 1986) -
Where a genuine need does not appear from the record it was, not error for
Special Term o deny request for temporary counsel fees.

Rados v. Rados, 133 A1D.2d 536, 519 N.Y.S.2d 906 (4th Diep't 19873 -~ A
spouse need not be indigent to receive an award of counsel fees.
Hyman v, Hyman, 36 A.1D.2d 337, 392 NLY.S.2d 455 (1t Dep't 1977,
party is not required to c.\:hmm }us or her own capital resources In order 1o
qualify for an interim counsel fee.

Zoendlh v, Zerll, ) AD.2d 634, 487 NY.S.2d 373 (2d Dep't 19853 -~ 1In

light of wife's IuI\ of mcome or sigmificant assets, \puml Termn should have

awarded her counsel fees.

Bergstein v. Berpstein, 207 ADD.2d 285, 615 N.Y.S.2d 382 (1at Dep't 1994 -
Plaintiff's alleged possession of sufticient funds to pav a portion of her
outstanding attorneys’ fees did not preclude the award of interim counsel
fees, the court’s exercise of discretion in this respect not being dependent

upon a showing of indigency.

Fisher v. Fisher, 159 Misc. 2d 1115, 608 N.Y.8.2d 383 Sup. Ce NY. Co

1994 ~ Court awards interim counsel fee of $75,000, citing recommendation

from Milonas Committee report thar: "The duraton of a case would be

drastcally reduced if the monied s spouse were cmnp«:llcd &) p;\\' opposing

counsel's fees at the outset of the action and av regular intervals, Forced o

L()ﬂ“l)ﬂt he unpleasant reality of such an obligaton, a party \u»uld »e much
esy inclined o prolong the I.mganom

Vii. Complexity (to the extent stllapplicable):

Piafi v. Piali, 247 ADD.2d 4535, 668 N.Y.8.2d 711 (2d Dep't 1998) - Award of

interim attomey fees to wife in divoree litigation was justified, given issucs



which included owucmhi; rights in various corporadons aliegedly joindy
possessed by pzmu s, appreciation in value of marial residence and vacation
home, accusations surrounding, custody of pardes’ child, and parties' unequal
financial situation after wife was barred from co-managing faniy trucking
business with hushband,

Abem v, Ahern, 94 ALD.2d 33, 463 NLY.S.2d 238 (2d Dep't 1983 -~ The
complexity of the issues, the fime and expertise required to proper tly prepare
for wial are factors (o consider in awarding counsel tees.

Fin a, 122 Mise. 2d 332, 47
1983) -~ The Court awarded the wife $15,
the large sums at issue, the complesity of the issues, the standing of counsel
and the fatlure of the hushand to disclose his fnancial arrangements with his

2 \ Y'5.2d 248 (Sup. Cr. Nassau Co.
5.4 )m&rlm xounwf fees 1 view of

OwWn drtorney.

Bricker v. Powers, 208 A.D.2d 463, 617 N.Y.$.2d 309 (1s1 Dep't 1994
Award of $75000 interim counsel il:c '.'1.ern'wd where action already
relentlessly liigared and is certin w be protracted, and husbaad is in far

better posttion to bear the bulk of the lit itigaton expense.

viii.  Procedure fto the extent still applicable):

B_t»xﬂ_jl_\___j_g_wsh, 16 ADD3d 1140, 848 N.Y.S.2d 721 (3d Dep't 26

justity an award of counsel fees, a 5;,1111(:1{11’){ (THdL‘UU.’n’}' b:xsts must exist for
(‘hc court to evahuate the respective financial circumsunces of the patrties and
value of the services rendered, and without adequate proot of the financial
cireumstances of the parties, the matter was remitted to Supreme Court for

an evidentiary hearing,

Fragucla v. Fraguela, 177 ADD.2d 910, 576 N.Y.8.2d 669 (3d Dep't 1991) -
Wite's failure to supply attorney's affidavit did not render award for interim
counsel fees improper where wife discharged her initial attorney, was oot
secking funds to continue counsel's services and, based on substantial cfforts
1o obtain new counsel, indicated that she did not have resources or funds 1o

hire new counsel without pavment of substantal sums in advance and stature
permitted award of counsel fees o a spouse as, in court’s discretion, justice
required.

Hughes v. Hughes, 208 AID.2d 502, 617 N.Y.8.2d 56 (2d Dep't 1994 -
Award of tnterum counsel feex improper where wife's counsel did not submu

time records or otherwise provide breakdown of services rendered, did not
confirm wife's statements that the had paid him on account, and neither wife
nor her counsel established nature of their relationship or whether they had
executed a retainer agreenent.

Cronin v. (‘mnin, 158 AD>.2d 447, 551 NY.S.2d <4 (2d Diep't 1990 - While
wite established her mability 1o pay counsel fees perdente fite, an award of



20,000 was unwarranted where wife's counsel failed to provide adequate
docuwmentation regarding the services rendered, and supplied dme records
which, far the most part, were legible.

IX. 22 NYCRR G0 - Awards of Costs and Tmposition of Financial Sanctions
tor Frivolous Conduct in Civil Litigaton

EXPERTS--USE THEREQF AND FEES

i Use ot Neatral Experts and 22 NYCRR 8202, 18;

¢ The Court has the power to appoint neutral experts to determine the
value of assets including, withour Imitatioa, real property; personal
property such as jewelry, art, antiques, wine and other collections:
business and partnership nterests; and intangble asscrs such as
licenses, celebrity status and intellectual property. See NYCRR
5202.18.

*  Pursuant to NYCRR §202.18 a court may also appoint a psychiatrist,
psyehologist, social worker or other appropriate expert o plve
testimony with respect to custody or visitation.

* The courts maintain a list of oeutral experts. Mose judges will
appoint an expert that is mutaally agreeable by the pardes. If the
partics are unable to munaally agree on an expert, each judge has his
or her own methad for appointing a neurral expert. Some  judges
have counsel submit on an un-marked picce of paper the names of
multiple experts. Tt is a blind submission. The submission cannot be
linked to a specific party or law firm. The judge will then randomly
seleer a name from one of the lists. Other judges stmply appoing an
expert in the form of a wiitten order. Others literally will pick out of
a hat.

* A neuteal expert will determine the value of the asset on behalf of
both husband and wife.

*  Requests for the appointment of experts 1o determine the value of
assets can be made by way of a pendente fite applicaton. The reques
can be for the appointment of a neutral expert or for an expert to

represent the interests of a party,

- . §
. A request can also be made foran award of fees to cover the CXPCH’ X

tees.

i, Requirernent for Bees: Applications must contain affidavie or afftimation

describing the aature of expert work involved and ditticulties i evaluanng property.



til. L an expertis nota neueral expert, and you will require that ex pett 1o give

testmaony at trial certain reguirements must hc met:

(a)

(b)

Pursuant to CPLR $3101(d} a response to a demand for expert
information must be served 20 days following the date on which tie
denmnd s made,

Pursuant ro NYCRR §202.16(g) an expert who is expected to be
called at wial s unl.[t)d to file with the court and exchange with
opposing counsel, no later than 60 days betore the date set for tial
an expert rcprm The reports are the only reports that will be
admissible at wial. Pursuant 1o CPLR $310 hd;\ G late reports may
be tiled upon a showing of good cause.

v, Necessary Showing (o the extent sull applicable: see_counsel fee seetion

regarding now laws:

350, 899 N.Y.S.2d 337 (2d Dvp'!‘ 2010;.
> faitled to submit an expere affidavie and, as such,
lower court }‘vropcrlx dmmw(c her applhicadon for ex pert fees,

Darvas v, Darvas, 242 AUY.2d 554 662 N.Y.S.2d 87 2d Dep't 1997 -
Plainatt did not set forth @ suf txuc.m basis upmn which o determine an
award of expert tees hecause her application comtatned no information
concerning the antcipated expert work mvalved, nor an estimate of the
number of hours necessary w complete the work, oor anv details with respect
try the difficulties invaolved in eval uating the martral property.

Coppola_v. Coppola, 129 AD.2d 760, 514 N.Y.S.2d 734 (2d Dep't 1987
Pendente Jute expert appraisal fees were denied where the moving papers
contained only a conclusory letter from an accountant which failed to pmvidc
information concerning the anticipated work involved, an estate of the
number of hours necessary to complete the work, or any details of the
ditficulties mvolved in evaluating the marital property,

Roach v. Roach, 193 A.1D.2d 660, 397 N.Y.S.2d 468 (2d Dep't 1993 -
Interim award o wite of §7,500 experts’ fccs would be vacated, where wife
tatled to provide any intormation which could serve as basis for determining
amount o be awarded; however, wife could renew her application upon
submisston of proper documentation.

Scagnelli v, Scagnelli, 127 AD.2d 754, 512 NY .S 146 (2d Diept 1987) -
Application for award of accountant's tvcs prope r?v set torth thc mature of
the property involved, the difficultes in cvaluating it, plaintitf's financial
status, and an affidavie from a refutable accountant seting forth the services
1o be rendered and an esumate of the ume tnvolved.




Oellivan v OSullivan, 154 AD.24 850, 546 N.Y.S.2d 09 3d Dep't 19893

- Defendant was ordered to pay the reasonable costs of an accountant and
an appraiser in view of the disparate financial conditions of the paxms The
defendant listed d\\(‘t\ totaling over $230,000, an annual sal ary of $54.001,
and the plaintff had ao assets except 240 per week  maintenance. The
Court determined that the assets were many, complex and elusive, and the
;11};7(>inunmn ol an accountant was necessary 1o trace and evaluate assers for
proper equitable distribudon,

Raboy v, Raboy, 138 AD.2d 385, 526 N.Y.$.2d 1678 {2d Dep't 1988) -
Award of accountant's fees, Jendente fily, was proper where defendant's
‘1ppmm(m set forth in detail the nature of the marital property invaolved, the
ditticulty involved in idenut tying and evaluating that property, the services 1o
be rcnduud and the movant's financial statement,

Anpexstein v, Anoesstein, 1060, 609 N.Y.8.2d 131 tieh Dep't 19945 - Award
ot S15.000 in pendente fite ex pert's fees was ot an abuse of dxwrcnrm where
the application was supported by affidavits of valuation experts sctting forth
in dt:t‘ul the nature of the marital property to be appraised, the dnmuh\ 1
evaluating that property, and the anticipated high cost of the appraisal services
to be rendered.

Y. Granted (o the extent stllapplicable):

Dzembo v, Dzembo, 160 A D24 1144, 354 NY.8.2d 330 /3d Dlep't 1900

Awards dirceting one party o pay for expert services of the other party in a
t

mautmonial action should not be granted routinely and should be based

upon sound judicial discredon afier weighing such factors as (13 the nature of
the marital prnpm‘(\’ nvolved, (2} the difficuldes involved, if any, in
dentitving and cvaluating same; {3) the services to be rendered and an
estimate of the tme involved; and +h the movant's financial sms. Wife
made a sufficient showing that any appreciation of the subject separate
property was due In part o her contributions or efforts 5o as to require an
appraisal of the property.

Aronauer v, Aronauer, 112 ADD.2d 261, 491 NUY.S.2d 708 (2d Dep't 1983) -
In view of averments regarding plaindff’s inability to afford any additional
discovery and detendant's uncontested ability to pay for same, it was error
tor SPCC"KlI Term to deny plainaff an interim award for the services of an
accounting exert 1© help evaluate defendant’s dental pracuce.

Kapnilaw v, Karnilaw, 110 ADD.2d 685, 487 N.Y.8.2d 001 {2d Dep't 1985 -
In light of defeadant's net worth statement being incomp km and defendant’s
contention that his business is close to bankruptey, award of $1,000 0 as 10

: [N ; P Ve Fragreial wtarire o84 N
permit plaintift's accountant to examine defendant’s financial status atfinmed.

Gignni v, Giaoni, 172 A2 487, 368 NOY.S.2d 113 (2d Dep't 19913 - "The

accountant's affidavie submitied in support of wife's application tor



accounting and appraisal fees was sutficiently dewiled with respect 1o the
assets 1o be evaluated, the services entiled and the estimated time involved,
to warrant an interim award,

Brocato v, Brocato. 126 AD.2d 695, 5311 N.Y.$.2d 30 2d Dep't 1987) --
Error o deny award of appraisal tees to plaintiff where detendant had the
more significant financial resources and defendant had business intereses and
real extate fnvesunents which had to be evaluated.

Gaain v, Ganin, T4 A1.2d 883, 493 N.Y.8.2d 59 (2d Dep't 1985) - Wife's
petition was insufficient to justify award of expert fees pendente Hte in divorce
action for purposes of investigating husband's assets, where  affidavits
submitted by wife's artorney stated merely that varous experts were required
and that their fues would be expensive, bur did not provide sufficient
information concerning experts to bc ul‘ih‘/c"{‘ anticipated work involved, and
estimate of approxinute costs of services to be rendered.

vi. Denied fro the extent stllapplicable):

Tassone v Tassone, 209 AD.2d 859, 619 N.Y.8.2d 357 {3d Dt‘P't 19941 - Iy
was not an abuse of discretion to de ny wife expert's fees of $28,000 v\xhxm

she requested to pay her attorneys and to hire accountnt and real estae
a Ppr'-liwr t assess value of hu\‘b*u‘xd't assets and (o determine whar, if any,
A})p:cu*m(m was attributable to her efforts during marriage), because she h ad
a tull-time job and certin rangible assets, her basic needs were bei g met by
husband's court-ordered pavments and husband provided (nmpuhumn

and detaled Anancial statement.

Goodson v. Gogdson, 1335 AD.2d 604, 322 NY .S.2d 182 {2d Dep't 10875 -

Although partics are entided to searching exploration of cach other's assets,
the deferred ruling on wife's motion for award of aceounts' and counsel fees
peadente fite, undl alter wrial on cause of action for divorce, was not abuse of
discretion.

Rubenstein v. Rubenstein, 117 AD.2d 593, 497 N.Y.$.2d 950 (24 Dep'
1986} -- Where defendant, subsequent o institution of divoree acdon, sold
her private plane to her mother for $1 and was carning approximately $300
per week, not error to deny her Pendente e motion for expert fees, counsed

fe es and maintena 11Ce.

Dunn v. Dunn, 143 AD.2d 801, 533 N.Y.S.2d 487 (2d )c;p't 1988) - The
purpose of a pendente Jite award of appraisal and valuation fees is o enable the
moving party to carry on or defend the action; where pi;tmm £ a psvchologisy,
had an annual income of over 485,000 and did not challenge the asservon
thar her 1986 income was as high as $198,000, it was an improvident exercise
of discretion t award her such fees.



I

Post-Disposition Counsel Fee Applications

Different Standard — Serninal Case: Decabrera v, Cabrera -Rosete, 70 N Y.2d 879,
523 NOY.S.2d 176 (1987 — A spouse is not required 1o show indigeney in oreder (o
obrain an award of counse

fees. Also, a court should review the financial
circumstances of both parties together with all the other circumstances of the case,
which may fnclude the merit of the parties’ positions.

Right to a hearing unless waived

I Depends whether on trial or post-settdement - are vou “submitung” on
fees?

2. Practice ap: Some judges now prefer hearing counsel fees “on the spot” al

trial,

Unlike remporary awards, equitable distribution and access 1o funds are more
heavily considered,

The Courewill also consider delays during the case, conduct in idgation, positions
taken in livgadon such as motions and conferences versus the ulimarte stpulaton
of settdement or teial decision.

It is important to “poll” your judge and law secretary before agreeing o submit on
fees, regardless of which side you represent.

Unlike temporary awards, which are routinely incressed or, i dended, overtumed
and fees awarded, by the appellate division, post-wial awards are much less
frequently modified or overturned by the appellate courts so long as the decision is
reasoned and sound.



Section 202,16, Matrimonial actions; calendar control of financial,

22RY ADC 202,18

Compilation of Codes, Rules and Regultions of the State of Kew York Currentress
Title ga. Judiciary
Subtitle' A, Judicial Administration,
Chapter 11 Uniform Rules for the New York State Toal Courts
Part zoz. Uniform Civil Rules for the Supreme Court and the County Court (Refs & Annos)

22 NYCRR 20216

Section 202.16. Matrimonial sctions; calendar control of financial disclosure in actions
and proceedings involving alimony, maintenance, child support and equitable distribution;
motions for alimony, counse] fees pendente lite, and child support; special rules

{a} Applicability. This section shall be applicable to all contesied actions and proceedings in the Supreme Coun in which
statements of net worth are required by section 236 of the Domestic Relations Law 1o be filed and in which a judicial
determination may be made with respect 10 atimony, counse| fees, pendente fite, maintenance, custody and visitation, child
suppon, or the equitable distribution of propeny, including those referred 10 Family Court by the Supreme Court pursusnt to
section 464 of the Family Count Act.

{b) Form of statements of net worth Sworn statements of net worth, exeepl as provided in subdivision (k) of this section,
exchanged and filed with the court pursust to section 236 of the Domestic Relations Law, shall be in substantial compliance
with the Statement of Net Worth formt contained in Chapter UJ, Subchapter A of Sublitie 1 (Forms) of this Title.

te} Retainer agreements,

{1} A signed copy of the attamey’s retainer agreement with the clieat shall accompany the statement of net worth filed with
the count, and the court shall examine the agreement © assure that it conforms to A ppeliate Division sitorney vonduct and
disciplinary rules. Where substitution of counsel occurs after the filing with the court of the net wonth statement, a signed
copy of the attomey’s retainer agreement shall be filed with the court within 10 days o its execution.

{2) An attarney seeking to obtain an interest in any property of his or her client to secure payment of the sttorney’s fee shall
make application 1w the court for approval of said interest on notice to the client and o his of her adversary. The application
may be granted only afler the count reviews the finances of the parties and an application for attorney’s fees,

(d} Request for judicial intervention. A request for judicial intervention shall be filed with the court by the plaintiff no later
than 45 dsys from the date of service of the saminons and complaint or summons with notice upon the defendant, unless both
parties file 3 notice of no necessity with the voury, in which event the request for judicial intervention may be filed no later than
120 days from the date of service of the summons and complaint or summons with notice upon the defendant. Novwishstanding
section 202.6(a) of this Purt, the vount shall accept o request for judicial intervention that is not accompanicd by other papers

o be fited in court.

(e} Cernficarton. Every paper served on another party or filed or submitted 1o the court in 2 matrimonial action shall be signed
as provided in section 130-1. 18 of this Tite.




Suction 20218 Matﬁmc\’;ﬁi‘a! agtions; caian?a( ‘cvon{m! of ,ﬂ’navmi:t’.ﬁ. 21 NY ADC 20216
th} Seuement of proposed disposition
€1 Bach party shall exchange » statement setting forth the following:
(1) the assets claimed 1o be marital property,
(i1} the assets claimed 10 be separate property;
(i an allocation of debts or liabilities 10 specific marital or separaie assets, where appropriate;

{iv) the amount requested for maintenance, indicating and elaborating upon the statutory factors forming the basis
for the maintenance request;

(v) the proposal for equitable distribution, where sppropriae, indicating and elaborating upon the statutory factors
forming the basis for the proposed distribution:

{vi) the proposal for s distributive award, if requested, including a showing of the need for o distributive award:

{vii) the proposed plan for child support, indicating and elaborating upon the statutory factors upon which the proposal
15 hased; and

(viit) the proposed plan for custody and visittion of any children involved in the proceeding, setting forth the reasons
therefor,

{2} A copy of any written agreement entered inlo by the panties relating 1o financial arrangements or custody or visitation
shall be annexed to the statement referred o in paragraph (1) of this subdivision.

{5} The staternent referred to in paragrsph (1) of this subdivision, with proof of service upon the other party, shall, with
the note of issue, be filed with the court. The other party, if he or she hus not already done so, shall file with the coun s
statetnent complying with paragraph (1) of this subdivision within 20 days of such service.

(1) Filing of nute of issie. No setion or procecding to which this section is applicable shall be deemed ready for wial
unless there is compliance with this section by the panty filing the note of issue and centificate of readiness.

) Referral to Family Cowrt. In sll sctions or proceedings to which this section is applicable referred 10 the Family Court by the
Supreme Court pursuant to section 464 of the Family Court Act, all staterments, including supplemental statements, exchanged
and filed by the parties pursuant to this section shall be ransmited to the Family Court with the order of referral.

(k) Mottons for alimony, maintenance, counsed fees peadente lite and child support (other than snder seciion 237[c] ar 138 of
the Damestic Relativns Leov). Unless, on upplication muade to the court, the requirements of this subdivision be waived for good
cause shown, or unless otherwise expressly provided by any provision of the CPLR or other statute, the following requirements

WESTLAW 7 2030 Thorennn



Section 202.16. Matdimonial actions; calendsr control of financial.... 22 NY ADC 20218
shall govern motions for alimony, maintenance, counsel fees tother than a motion made pursuant 1o section 237 e)or 238 of

the Domestiv Relations L for counsel fees for services rendered by an attorney 1o secure the enforcement of a previcusly
granted order or decree) or ¢hild support or sny modification of an award thereof:

(1} Such motion shall be made before or ot the preliminary conference, if practivable,

(2) No motion shall be heard unless the moving papers include a statement of net worth in the official form prescribed
by subdivision (b} of this section.

{3) No motion for counsel fees and expenses shall be heard unless the moving papers alse iaclude the affidavit of the
movant's altorney stating the moneys, if any, received on sccount of such attorney’s fee from the movam or any other
person on behalf of the movant, the hourly amount charged by the attorney, the amounts paid, or 10 be paid, 10 counsel and
any expents, and any additional costs, disbursements or expenses, and the moneys such attorney has been promised by, o
the agseement made with, the movant or ather persons on behalfof the mavant, concerning or in pavment of the fee. Fees
and expenses of experts shall include appraisal, Feounung, actuarial, investigative snd other fees and expenses (o enable
a spouse 1o carry on or defend a matrimonisl setion of proceeding in the Supreme Uourt,

(4) The party opposing any motion shall be deemed to have admilted, for the purpose of the motion but not otherwise,
such facts set forth in the moving pany's statement of net worth 83 are not controverted e

(i1 a statement of net worth, in the oficial form prescribed by this section. completed and sworn i by the apposing
party, and made a part of the answening papers; or

{ii} other swom statements or affiduvits with respect to any fact which is not feasible to controvert in the opposing
party's statement of net worth,

£5) The failure to comply with the provisions of this subdivision shall be good cause, in the discretion of the Jjudge presiding,
cither:

{i} to draw an inference favorable 1o the adverse party with respect 10 any disputed fact or issue alfected by such
fatlure; or

{ii) to deny the motion without prejudicr o renvwal ypon compliance with the provisions of this section.

16} The notive of motion submitted with any motion for or related 1o interim maintenance or child suppart shall contain
a notation indicating the ssture of the motion. Any such motion shull be determined within 30 days after the motion is
submtitted for decision.

{7} Upon any application for an award of counsel fees or fees and expenses of experts made prior o the conclusion of
the tria} of the action, the court shall set forth in specifie detail, in writing or on the record. the faciors i considered and
the reasons for its decision,

WESTLAW e




§ 237. Counsel fees and expenses, NY DOM REL § 237

McKinney's Consolidated Laws of New York Annotated
Domestic Relations Law (Refs & Annos)
Chapter 14. Of the Consolidated Laws (Refs & Annos)
Article 13. Provisions Applicable to More than One Type of Matrimonial Action (Refs & Annos)

MeKinney's DRL § 237
§ 237. Counsel fees and expenses

Effective: Novemiber 20, 2015
Currentness

{a) ln any action or proceeding brought (13 to annul @ marriage or to declare the nullity of a void narriage, or (23 for a separation,
or (3) for a divoree, or (4) to declure the validity or nullity of a Judgment of divorce rendered against o spouse who was the
defendant in any action outside the State of New York and did not appear therein where such spouse asserts the nullity of
such foreign judgment, (5) o obtain maintenance or distribution of property following & foreign judgment of divoree, or (6)
to enjoin the prosecution in any other jurisdiction of an action for a divorce, the court muy direct either spouse or, where an
action for annulment is maintained after the death of a spouse. may direct the person or persons maintaining the action, to pay
counsel fees and fees and expenses of expens directly to the attorney of the other spouse to enable the other party 10 carry on
or detend the action or proceeding as, in the vourt's discretion. justice requires, having regard to the circumstances of the case
and of the respective parties. There shall be a rebuttable presumption that counsel fees shall be awarded to the less monied
spouse. In exercising the court's discretion, the court shall seck 1 assure that each party shall be adequately represented and
that where fees and expenses are 10 be awarded, they shall be awarded on a timely basis, pendente Jite, so as ta enable adequate
representation from the commencement of the proceeding, Applications for the award of fees and expenses may be made at any
time or times prior t final judgment. Both parties to the action or proceeding and their respective attomneys, shall Gle an affidavit
with the court detailing the financial agreement between the party and the attorney. Such affidavit shall include the amount of
any retainer, the amounts paid and still owing thereunder, the hourly amount charged by the attorney, the amounts paid, or 1o be
paid, any experts, and any additional costs. disbursements or expenses. An unrepresented litigant shall not be required 1o file
such an affidavit detailing fee arrangements when making an application for an award of counsel fees and expenses: provided
he or she has submitted an affidavit that he or she is unable 10 afford counsel with supporting proof, including o statement of net
worth, and, if available, W-2 statements and income tux rewurns for himself or herself. Any applications for fees and expenses
may be maintained by the attorney for either spouse in his or her own name in the same proceeding. Payment of any retainer
fees to the attarney for the petitioning party shall not preclude any awards of fees und expeases to an applicant which would

otherwise be altowed under this section,

{b) Upon any application o enforce, annul or modify an order or judgment for alimony, maintenance, distributive awsird,
distnbution of marital property or for custody, visitation, or maintenance of a ¢hild, made as in seetion two hundred thirty-
six or scetion two hundred forty of this article provided, or upon any application by writ of habeas corpus or by petition and
order to show cause concerning custody, visitation or maintenance of a child, the court muay direct a spouse or parent to puy
counsel fees and fees and expenses of experts dircetly w the attorney of the other spouse or parent to enable the other party
to carry on or defend the application or proceeding by the other spouse or parent as, in the court’s discretion, justice requires,
h:winﬂ' regard to the circumstances of the case and of the respective parties. There shall be a rebutiable preswmption that counsel
fees shiwmlibbe awarded to the less monied spouse. In exercising the court’s discretion, the court shall seek to assure that cach
party shall be adequately represented and thut where fees and expenses are to be awarded, they s.hali. be uwur(}cd fm a i;imci_\"
basis. pendente lite. so as to enable adequate representation from the commencement of the pr<~meedmg Arfphczumns tor fhc
award of fees and expenses may be made at any time or times prior to final judgment. Both parties to the action or procccdm%
and their respective atiorneys, shall file an affidavit with the court detailing the financial agreement. between the party and the




§ 437. Counsel fees and expenses, NY DOM REL § 237

attorney. Such affidavit shalt include the amount of any retainer, the amounts paid and sl owing thereunder, the hourly amount
charged by the attorney. the amounts paid. or to be paid, any experts, and any additional costs, disbursements or expenses. Any
applications for tees and expenses may be maintained by the attorney for cither spouse in counscl's own name i the same
proceeding. Payment of any retainer fees to the attorney for the petitioning party shall not preclude any awards of fees and
expenses o an appticant which would otherwise be altowed under this section.

(¢} Inany action or proceeding for failure to obey any lawful order compelling payment of support or maintenance, or distributive
award the court shall, upon a finding that such failure was witiful, order respondent to pay counsel fees to the atiomey
representing the petitioner.

{d} The term “expenses™ as used in subdivisions (a) and (b} of this section shall melude, but shall not be limited to, accouniant
fees, appraisal fees. actuarial fees, investigative fees and other fees and expenses that the court may determine Lo be necessary
o enable a spouse o carry on or defend an uction or proceeding under this section. In determining the appropriateness and

neeessity of fees. the court shall consider:

1. The nature of the marital property involved;

-3

- The difficulties involved, if any. in identitying and evaluaring the marital property;
3. The services rendered and an esumate of the time involved: and
4. The applicant’s financial status.

Credits

(Added L1962, c. 313, § 10. Amended L1963, ¢. 341, § 1: L.1963, ¢. 683, § 70 L1978, ¢ 444, 8 10 L.19KG, ¢, 281, § 10;
1983, ¢ 86, § TrL 1983, ¢ 287, § 11 L1986, ¢ 149, § 1 L1986, ¢, 892, § 5, L1987, ¢. 482, 8§ 1 L1992 ¢, 422,08 1; L2010,
€. 329§ I eff. Oct. 12, 2010; L2015, 0. 447, § 1, off. Nov., 20, 2015

MeKinney's DL RCL.§ 237, NY DOM REL § 237
Current through L2019, chapter 758 & 12020, chapter 21. Some statute sections may be more current, see credits for details,
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§ 238. Expenses in enforcement and modification proceedings, NY DOM REL § 238

MeKinney's Consoelidated Laws of New York Annotated
Domestic Relations Law (Refs & Annos)
Chapter 14. Of the Consolidated Laws {Refs & Annos)
Article 13. Provisions Applicable to More than One Type of Matrimonial Action (Refs & Annos)

McKinney's DRL § 238
§ 238. Expenses in enforcement and modification proceedings

Effective: October 12, 2010
Currentness

Inany action or proceeding to enforce or madify any provisionofa Judgment or order entered in an action for divorce. separation,
annulmend, declaration of nullity of a void marriage. declaration of validity or nullity of a judgement of divoree rendered against
a spouse who was the detendant in any action outside the state of New York and did not appear therein where such spouse
asserts the nudlity of such foreign judgment, or an injunction restraining the prosecution in any ather jurisdiction of an action for
adivaree, or in any proceeding pursuant to section two hundred forty-three, two hundred forty-four, two hundred forty-five, or
two hundred forty-six of this article, the court may in its discretion require either party to pay counsel fees and fees and expenses
of experts direetly to the attorney of the other party to enable the other party to carry on or defend the action or proceeding as.
in the court's discretion, justice requires having regard to the circumstances of the case and of the respective parties. There shall
be a rebuttable presumption that counsel fees shall be awarded to the less monied spouse. In any such action or proceeding,
applications for fees and cxpenses may be maintained by the attomney for the respective partics in counsel's own name and
in counsel's own behalll In exercising the court's diseretion, the court shall seek 1o assure that cach party shall be adequately
represented and that where fees and expenses are to be awarded, they shall be awarded on a timely basis, pendente lite, so as to
enable adequate representation from the commencement of the proceeding. Applications for the award of fees and expenses nay
be made at any lime or times prior to final judgment. Both parties to the action or proceeding and their representative atiorneys,
shall file an affidavit with the court detailing the financial agreement between the party and the attorney. Such affidavit shall
include the amount of any retainer, the amounts paid and still owing thereunder, the hourly amount charged by the attorney, the
amounts paid, or (o be paid. any experts, and any additional costs, disbursements or expenses. Payment of any retainer fees to
the attorney for the petitioning party shall not preclude any awards of fees and expenses (o an applicant which would otherwise
be atlowed under this section.

Credits
(Added L1962, ¢. 313, § 10. Amended L. 1963, ¢. 685, § §: L. 1978, ¢. 529, § 10L20100¢.329, 8 2, il Qe 12, 2010

MeKinney's I3 R. L. § 238, NY DOM REL § 238
Current through 12019, chapter 758 & 1.2020, chapter 21. Some statute sections may be more current, see credits for details.
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INTERIM COUNSEL FEES

1. The Domestic Relations Law empowers this Court to grant interim counsel fees. In
matters conunenced after October 2010, the Coun may direct a party to pay counsel fees “directiv to
the attorney of the other spouse to enable the other party to carry on or defend the action or proceeding
as, in the court’s discretion, justice requires, having regard to the circumstances of the case and of the

respective parties, There shall be a rebuttuble presumption thar counsel fees shall be awarded 1o

the less maniezi spouse.” Sec Dom. Rel. Law §237(a) (emphasis supplicd).

2 Here, there is no question that Plaintiff is the less monied spouse -- she eams less than
$10,000.00 per year and relies solely upon Defendant for support/payment of the household expenses.
Therefore, the Defendant should be directed to pay $15,000.00 in interim counsel fees, as the
legislature intended. See Goldberg v. Goldberg, 98 A.D.3d 944, 950 N.Y.S.2d 578 (2d Dept. 2012)
(holding that the plaintiff was the less monied spouse and the lower court providently exercised its
discretion in directing the defendant o pay plaintiff’s interim counsel fees in the amount of
$30,000.00).

3 An award of counsel fees pursuant 1o Domestic Relations Law § 237(a) is within the
sound discretion of the court and. generally, when determining whether to award fecs the Count
should review, inter alia, the finuncial circumstances of the parties, together with the
circumstances of the case. However, with a request for “an interim award of counsel fees, as

opposed to & final award. no such detailed inquiry is warranted.” See, Prichep v. Prichep, 52

AD.3d 61, 64-66, 858 N.Y.$.2d 667, 670-71 (2d Dept. 2008). Interim fees, such as the fees
requested herein, will ensure that the non-monied spouse will be able 1o litigate on equal footing
with the monied spouse to prohibit the monied spouse “from wearing down or financially

punishing the opposition by recalcitrance, or by prolonging the litigation." Id. (imternal citations



omitted).

4, The Prichep Court, citing the Court of Appeals case of Frankel v. Frankel, 2 N.Y.3d

501,781 N.Y.8.2d 59, 814 N.E.2d 37 (2004), stated that trial courts “should not defer requests for
interim fees... ™ and “an award of interim counsel fees 1o the nonmonicd spouse will generally be
warranted where there is a signiticant disparity in the financial circumstances of the partics. Id,
188,120 (2d Dept. 2009) (awarding the wife $100,000.00 in interim counsel fees given the parties’
respective financial positions).

5. Since the retention of my fim, a total of $7.500.00 was paid ($7,250.00 in fees +
$250.00 for out-of-pocket expenses). A copy of the Plaintifts retuiner agreement is annexed as
Exhibit 3. | have spent 21.7 billable hours (and .5 hours at no charge) in the matrimonial action.
which includes my time to prepare the within application (approximuately 10 hours), conducting
research, meeting with the client, preparation of pleadings, attending Court conferences, review of
the file, corresponding and meeting with my client, corresponding with Defendant’s attorney and
the attorney for the children. | also note that $1,835.00 was spent in the Family Court proceeding
prior to the consolidation, but the fees incurred in Family Court are not included in Plaintiff's
request. 7.7 billable hours and 1 hour at no charge have been spent to date by the paralegals/legal
interns. | reasonably expect to expend an additional 20 hours of work in regard to the within
application on presenting the within application to the Court, conducting any oral arguments.
reviewing any opposition papers, drafiing reply papers, correspondence. additional client meetings
and telephone conferences. court conferences, and perhaps conducting a hearing. A copy of my
firm’s billing records, redacted for confidentiality purposes, is annexed as Exhibit 24,

6. Given that the instant proceeding is still in the early discovery stage, it iy anticipated



that I will require, e least, 40 additional hours to perform the following fegal services, separate and
apart from the preparation of this application: meetings with the client, correspondence with the chient.
conducting discovery, service of third party subpoenas, court conferences, correspondence and
conferences with counsel and attormey for the children, atempting (o negotiate a setlement, and
preparing this case for trial. The Plaintiff will also incar additional out of pocket expenses, including
the $45.00 motion filing fee herein, and expent fees, if necessary. Plaintiff reserves her right to file
subsequent application(s) for future legal fees and/or expert fees, should same become necessary. The
non-monied Plaintiff'is not prohibited from filing more than one application for interim counsel lees.
See ¢.g. Brody v, Brody, 137 A.1D.3d 832, 27 N.Y.S.3d 190 (2d Dept. 2016).

7. The total charges for services rendered to PlaintifT by my firm. to date are $6,120.00
for legal serviees in the Supreme Court ($140.00 for out-of-pocket disbursement costs (including
the $45.00 motion filing for the within application). The Plaintiff has an outstanding balunce with
the firm as of this date (please note that this firm’s billing system does not distinguish
disbursements/attorney fees on the monthly billing statements).

8. The requested counsel fees are neither unreasonable nor excessive given the work that
has been performed and will continue to be performed in this matter.

9. I am admitted to practice in both New York and New Jersey and have practiced,
almost exclusively, in the fields of matrimonial and family law since my graduation from law
school in 2008. From 2009 through 2015, [ was employed as a bar examination tutor and adjuncet
professor at Touro Law Center. Your deponent remains current on changes in applicable law hy
regularly attending CLLEs sponsored by the Suffolk County, Women's and Matrimonial Bar
Associations, and | am current in my CLE requirements. During law school, I interned for the

former Honorable Ettore A. Simeone, a former Suffolk County Family Court Judge. T also



participated in the Family Law Clinic at Touro Law Center and recerved the CALT Award for
Academic Excellence in the Family Law Clinic. In September 2011, | was the recipient of the
Judge George C. Pratt Moot Court Board Alumni Association Award in Appellate Advocacy from
Touro Law Center. In 2012, [ received the Emerging Leading Award from Touro Law Center. The
Law Center also named me “Alumni of the Month. July 2002, In May 2013, I was named one of
Long Island’s Top Young Professions (30 Under 307). I'have been nominated 1o Super Lawyer
Rising Stars list every year since 2014, which is awarded 1o only 2.5% of the attorneys in the New
York Metro area. My additional recognitions include: 2015 and 2016 10 Best C!ieﬁl Satisfaction
Award” from the American Institute of Family Law Atorneys: 2016-2017 10 Best Altornevs
Under 40 from the American Institute of Family Law Atorneys: and | was selected as one of the
Top Atorneys of North America 2015-2016 and 2016-2017 editions of The Who's Who
Directories. As a courtesy to Plaintilf, given her financial circumstances, my hourly rate of $350.00
per hour, which is commensurate with my experience and skills, was discounted to $250.00 per
hour. The paralegal rate is discounted from $150.00 10 $100.00 per hour. This Court is also
empowered to award counsel fees utilizing my normal hourly rate. Seg .. Ross v, Congregation
B'Naj Abraham Mordechai, 12 Misc. 3d 559 (Civil Ct, NJY. Cry, 2006).

10, No prior application for the relief sought herein has been made in this or any Court.

WHEREFORE, it is prayed that this Coun grant all of the reliet sought herein and award
such other and further reliet as might be fair and just under the circumstances.

Dated: Hauppauge, New York
May 22,2017

ALISON LEIGH EPILONE
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK

Index No.:

Plaintiff,
-against- AFFIRMATION IN
BUPPORT OF
COUNSEL FEE
SUBMISSION
Defendant.

ALISON LEIGH EPILONE, ESQ., an attorney duly licensed to practice law
before the Courts of the State of New York, affirms the following under
penalties of perjury:

1. I am an associate at the law office of FELDMAN, KRAMER &
MONACO, P.C., counsel for the above-named Defendant and am fully familiar
with the facts and circumstances surrounding this application. | make this
alfirmation in support of Defendant's request for counsel fees in the amount of
$64,457.05.

2. [ respectfully refer this Court to Defendant’s accompanying
affidavit which details the history of the parties” twenty-seven (27) vear
marriage and twenty-six (26) month matrimonial proceeding.

3. An award of counsel fees is an issue within the sound discretion of
the Court, which is controlled by the equities and circumstances of each case,

Sutaria v, Sutaria, 2014 WL 7152146 (2d Dept., December 17, 2014). As this




case has only been decided within the last week, | am annexing a copy for the

Court’s Reference. Exhibit O. In Sutaria, supra, the Court properly awarded

$73,602.46 as and for the plaintiff’s counsel fees and considered, inter alig, the
significant income disparity between the parties, the financial circumstances

and the relative merit of the parties’ positions. See also Gluck v. Gluck, 2013

N.Y. 8lip Op. 50015 (Nassau County 2013} {(awarding defendant $84,527.40 in
counsel fees where defendant earned $89,695 per year and Plaintiff earned
$365,287.00 per year).

4. Additionally, in matters commenced after Octaber 2012, which is
the case here, there is a rebuttable presumption that counsel fees shall be

awarded to the less monied spouse. See Dom, Rel. Law § 237(a). Here,

Defendant is the less monied spouse, earning less than five (5%) of the
Plaintiff's annual income,

S. An award of counsel fees in a matrimonial action may also be
based on the nature and extent of the services rendered, the complexity of the

litigation and the merits of the case. See Dom. Rel. Law § 237(a); see generally

Siskind v. Siskind, 89 A.D.3d 832, 834, 933 N.Y.S.2d 60 (2d Dept. 2011)

{awarding plaintiff $340,000.00 in attorney’s fees given the parties financial
circumstances, nature and extent of services rendered, and the complexity of
the litigation).

6. Here, the Plaintiff has a far superior tarning power than the

Defendant. As detailed in Defendant's accompanying affidavit, Defendant has



been a full time homemaker and mother throughout the entirety of the parties’
twenty-seven (27) year marriage, having worked only part-time after the parties’
children were of school age. Defendant only possesses an Associate’s Degree
and lacks skills. She has also been absent from the full-time warkforce for
more than twenty-five (25} years. While Defendant was able to, more than,
double her salary from the date of commencement to the present, she will
never enjoy the earning capacity than that of the Plaintiff. Plaintiff has the
ability to earn in excess of $600.000.00 per year, while it is likely that
Defendant will never earn more than $30,000.00 per vear.

7. In Peritore v. Peritore, 30 A.D.3d 874, 855 N.Y.8.2d 646 (2d Depr.

2008}, the Second Department reversed the trial court’s award of only
$7,500.00 to Wife as and for counsel fees and found that the Wife was entitied
to an awarded of $35,000.00 of the near $56,000.00 owed to her attorneys, The
Second Department based this award upon the disparity of incomes between
the parties {there the Wile's income represented a mere 13% of the family’s
income compared to the Husband’s 87%) and the modesty of the Wife's
equitable distribution.

8, As mentioned above, here, there is an even larger disparity in
incomes. The Wife earns less than five {5%] percent than that of the Husband.
Moreover, the Defendant will be required to utilize her equitable distribution to
supplement her income and monthly support, which Defendant enjovs

hundreds of thousands of dollars in income each vear. Accordingly, an award



of one hundred (100%) percent of Defendant’s counsel fees is just and
appropriate.

9. More importantly, the Court should not limit itself to inquire into
whether a non-monied spouse is able to pay her attorneys with the funds in

her possession. Charpie v. Charpie, 271 A.D.2d 169, 171-72, 710 N.Y.S. 363,

365 (1st Dept. 2000). The Charpie Court explained:
“..where a wife has assets that, although
considerable, are finite, while her husband’s wealth is
far greater and his earnings continue to amass. When
a wife’s...attorneys’ fees will exhaust a large portion of
her finite resources...her husband will be able to pay
his ongoing attorneys' fees without substantial impact
on his estate...”
See also, Prichep v. Prichep, 32 A.D.3d 618, 58 N.Y.S.2d 667 (2d Dept. 2008).
10.  While Defendant has received considerable assets in equitable
distribution, these assctls arc not entirely liquid (a majority of Defendant’s
assets are in the form of retirement accounts and real property). Moreover, the
asscts that are “liquid” will be taxed each time Defendant utilizes them?.
However, Defendant should not be required to utilize these finite assets to pay
her counsel fees,
1l.  Domestic Relations Law § 237{a) also requires the Plaintff to

disclose the financial agreement between him and his counsel, including “the

amount of any retainer, the amounts paid and still owing thereunder, the

2 The remainder of Defendant’s equitable distribution is from the

brokerage nccounts where Defe
t‘ ¢ ; ) : T Ree elendar
will incur capital gains tax whencever she Hquidates same. an



hourly amount charged by the attorney, the amounts paid, or to be paid, any
experts, and any additional costs, disbursements or expenses.” At this time,
the amount of legal fees that Plaintiff has paid for his counsel is unknown.
However, as of June 15, 2013 (more than eighteen (18) months ago), Plaintiff
had already paid his attorney $15,000.00. Annexed as Exhibit P is a copy of
Plaintiff's attorney’s billing statement as of June 15, 2013 indicating
“payments” as $15,000.00. Notably, this was before the Court scheduled trial
and nearly a year prior to Defendant’s May 2014 deposition, which waé five (3)
hours in length.

12, As detailed in Defendant’s accompanying affidavit, | am the
Defendant’s third attorney (Defendant is not requesting attorney fees incurred

with her first counsel). Defendant’s second attorney,

has prepared an Affirmation of fees in support of her request for fees and same

is annexed to these papers. Mr. | 's affirmation details the work

performed on Defendant’s behalf during his representation of her. | also
respectfully refer this Court to Defendant’s accompanying affidavit for a
detailed history of the litigation, which includes the inadequate and
unreasonable “counterproposal”® with respect to Defendant's request for
maintenance and college expenses,

13. Based on the unreasonable position taken by the Plaintiff in

connection with the Defendant’s Support (and the support of the pariies’

unemancipated child), this Court scheduled a trial for October 2014. After the



scheduling of trial, Defendant was unfortunately left in the untenable position
of having to retain new trial counsel. It was at that point that Defendant
retained my firm. A copy of the firm’s retainer agreement is annexed.

14,  Based on the fact that a trial was already scheduled and | was
unfamiliar with the file, a $25,000.00 retainer fee was required. Defendant
utilized $10,000.00 from marital funds (which $5,000.00 could be credited to
Plaintiff if the Court grants Defendant’s request for fees) and borrowed the
remaining $15,000.00 from her family members. That sum has to be repaid.

15, During this litigation, Defendant was only awarded with $2,500.00
in interim fees. As detailed in her accompanying affidavit and in Mr. n’s
affirmation, she spent $39,982.19 in counse] fees (excluding the fees incurred

for the appeal) and she still owes Mr. $32,310.52 (a confession of

Judgment has be signed and a charging lien agreed (o),

16.  The legal fees incurred by Defendant are reasonable under the
circumstances given the complexity of this litigation and the position taken by
the Plaintiff with respect to the issues of maintenance and child support
(college contribution). Plaintiff also refused to offer to contribute to Defendant’s
counsel fees upon the resolution of this case requiring the making of this
instant application and despite the fact that he is the monied spouse.

17.  While this matter has ulumately settled, Defendant will be forced
to utilize her equitable distribution to supplement her monthly income and

support. Moreover, the Defendant’s support is the minimal amount she could



settle for in order to support herself and her child, all while providing Plaintiff
with a tax bhenefit. The expenses that Defendant incurs, or will soon incur,
amount to at least $6,350.00 per month. This does not include the anticipated
health insurance Defendant will pay, her basic daily expenses, or many of the
child’s expenses.

18 The Defendant’s retainer agreement and  detailed time  slips
(redacted to protect attorney-client privilegel are annexed respectively  as
Exhibit Q and R. The Plaintiff retained this firm on or about August 6, 2014,
tendering & retainer in the sum of $25,000.00 (a large majority of which was
borrowed from her family).

19, From the time Defendant retained this firm she has been billed
$17,974.86 for legal fees and costs in the within action ($16,315.00 for 50.2
hours of attorney’s time at $325.00 per hour; $1,140.00 for 7.6 hours of billed
paralegal’s time at $150.00 per hour; and $519.86 in costs/disbursements).
This amount includes the time expended to finalize the within application. It is
anticipated an additional twenty (20} hours will be billed to the client to finalize
the matter, including the review of Plaintffs opposition  papers, the
preparation, review and submission of the final divoree documents; effectuating
the division of the parties’ brokerage accounts; and effectuating the division
{and necessary tracing) of the parties’ retirement assets set forth in the parties’
Stipulation of Settlement. Therefore, Defendant seeks ﬁ@ﬁ,ﬁ_vﬁf&g_& as and for

the counsel fees expended in this action ($17,974.86 representing the total



billed to date by this firm + $39,982 19 for Mr. s fees + $6,500.00

anticipated fees to be incurred).

20. It is respectfully submit that the fees charged by this firm are
reasonable under the circumstances., While ordinarily counse! fees for making
an application are not awarded under the Domestic Relations Law, (Swilt v,
Swift, 260 A.D.2d 467; 688 N.Y.8.24 233(2d Dept 1999)), the Court of Appeals
has held that Courts have discretion to include amounts for legal services

rendered in connection with counsel fees hearings. Q’'Shea v, O’Shea, 93

N.Y.2d 187, 711 N.E.2d 193; 689 N.Y.S.2d 1999}, In the case at bar, and in
the interest of judicial cconomy the parties agreed to “submit” on the issue of
counsel fees in lieu of having to conduct a formal hearing.

21, In determining the award of counsel fees pursuant to DRL § 237,
in addition to financial considerations, the Court should consider the value of
the services rendered, as measured by the standing of counsel, the time
devoted to the action, the nature of the services, the complexity of the matter
and the results achieved must also be factored.

22, I am admitted to practice in both New York and New Jersey and
have practiced, almost exclusively, in the fields of matrimonial and family law
since my graduation from law school in 2008. I am also an adjunct professor ai
Touro Law Center and New York State Bar Examination tutor, Your deponent
remains current on changes in applicable law by regularly attending CLE

sponsored by the New York, Suffolk County Women’s and Matrimonial Bar



Associations, and | am current in my CLE requirements. During law school, |
interned for the former Honorable Ettore A. Simeone, a former Suffolk County
Family Court Judge. | also participated in the Family Law Clinic at Touro Law
Center and received the CALI Award for Academic Excellence in the Family Law
Clinic. In September 2011, | was the recipient of the Judge George C. Prau
Moot Court Board Alumni Association Award in Appellate Advocacy from Touro
Law Center. In 2012, I received the Emerging Leading Award from Touro Law
Center. The Law Center also named me “Alumni of the Month, July 2012 In
May 2013, I was named onc of Long Island’'s Top Young Professionals (30
Under 30”) by the Huntington Township Chamber of Commerce. Most recently,
! was nominated to the 2014 Super Lawyer Rising Stars list, which is awarded
to only 2.5% of the attorneys in the New York Metro arca. My hourly rate of
$325.00 is commensurate with my experience and skills,

23. No prior application for the relief sought herein has been made to
this or any other Court, with the exception of my request for interim counsel
fees in my June 17, 2013 Order to Show Cause.

WHEREFORE, it is prayed that this Court award the counsel fees and
costs incurred herein in the amount of $64.457.05 and for such other and
further relief as might be deemed fair and just under the premises.

Date: Decemnber 19, 2014
Hauppauge, New York

ALISON LEIGH EPILONE, ESQ.



COUNSEL FEES

6. The Court has the authority 10 award altorneys’ fees and to assess fines for a
arty’s disobedience of an Order of the Court, See, DRL § 237(b), DRL 238, Judiciary Law
party § . )
§ 773). In pertinent part DRL 238 states:
in any action or proceeding to enforce or modify any provision
of a judgment or order entered in an action for divorce. .. the
court may in its discretion require either party (o pay counsel
fees and fees... to the attorney of the other party to enable the
other party to carry on or defend the action or proceeding as, in
the court’s discretion, justice requires having regard w the
cireumstances of the case and of the respective parties.

7. The Defendant has incurred approximately 5 hours of legal services preparing this
application, will incur fees for submitting this application. and, if a hearing is held, incur fees
for the hearing. Therefore, it is respectfully requested that the Plaintiff be directed to pay
52,500.00 in counsel fees, plus anv additional sums which may accrue. I hght of the
likelihood of additional fees, itis requested that the Defendant be granted leave to apply for
additional fees.

8. A copy of the firm’s retainer and statement of client’s rights is annexed hereto as

Exhibit “H.” A copy of my firm’s invoices are annexed hereto as Exhibit #1.»

9. My hourly rate on this matter is 8




1. Upon information and beliel. no one has promised to undertake Defendant's
obligation to pay counsel fees in connection with this matter.

F2. Upon information and belief, there has been no prior application for the rehiel’
requested herein.

WHEREFORE. your affirmant prays for an order for the refief requested herein, and
tor other and further relief as the Count may deem just and proper.

Dated: Hauppauge, New York
October 2019
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PRESENT:

HON. CHERYL A. JOSEPH
Acting Justice of the SBupreme Court

INDEX NO.. @
NOTICE OF MOTION
Submission Date: July 9, 2019
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DECISION & ORDER

Plaintiil’s Attorne

Plaintiff,
- against -
Attornev
Defendant.

...................................................... X

Upon the following papers read on motion sequences 6 and 7, (o wit;
1. Defendant’s Notice of Motion;
2. Plaintiff’s Opposition to Motion & Support Documents: and
3. Defendant’s Reply in Further Support of Motion.

Currently before the Court is Defendant’s Notice of Motion which seeks an
award of interim counsel fees in the amount of $50,000.00 pursuant to Domestic
Relations Law § 237, with leave to seek further fees as may be warranted.

The parties in the above referenced action were married on July 17, 19u3
and have two (2) children, to wit: A.N., born September 24, 1997 {emancipated);
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and A.A., born April 10, 2002. The Plaintff (*Wife”) commenced the instant action
for divorce on November 6, 2017, Therefore, the parties were married
approximately 24 years and 3 % months as of the date of commencement. The
Preliminary Conference was held on April 12, 2018 and the parties have been
involved in contentious litigation ever since. In fact, the instant matter is currently
scheduled for trial, which is scheduled to commence on September 23, 2019,

In this Court’s Decision and Order dated July 30, 2018, the Court attributed
$512,823.18 in income to the Wife and $102,199.13 in income to the Defendant
(*Husband”). In his moving papers, the Husband claims he earns approximately
$150,000.00 per year as the Budget Director for Nassau County and in her
opposition, the Wife indicates that she was excessed from her job with Ironshore
Insurance when it was sold to Liberty Mutual Insurance and that she is currently
unemployed. There is a dispute as to the amount of severance the Wife received.

In the Wife's opposiudon, she states that her last pay check was in December
2018 and she received a single severance payment of $157,828.34 on March 29,
2019 and a final deferred compensation payment of $55,050.03. Notably, the Wife
did not attach any documentation to substantiate that claim. Annexed to the
Husband’s reply papers, as Exhibit B, is a copy of a check that was produced via
subpoena. The check is dated March 29, 2019 and demonstrates that the gross
amount of that check was $250,301.78 (resulting in a net payment of $157,828.34
to the Wife). However, the gross year to date amount received by the Wife as
mdicated on the check was $330,807.82 (net $212,878.37) but does not
distinguish severance payment(s) from deferred compensation payment(s}.

For purposes of this application only, and without prejudice to the parties’
respective claims at trial, the Court again finds the Wife'’s income is $512,823.18
per year and the Husband’s income as $139,585.202 per vear.

COUNSEL FEES

The Defendant relies on Domestic Relations Law § 237 (a) and the long-
standing case law in our jurisdiction in support of his request for interim counscl
fees.

Domestic Relations Law § 237(a) states in pertinent part:

“In any action or proceeding brought. .. for a divorce. ..the
court may direct either spouse...to pay counsel

 The Court notes that the trial was originally scheduled for July 8 and July 25, 2019 but the Court had w
adjourn the aforesaid dates.
2 $150,000.00 less Social Security of $8,23%9.80 (6.2% of $132,900.00} less Modicare of 82,175.00.



fees...directly to the attorney of the other spouse to
enable the other party to carry on or defend the action
or proceeding as, in the court's discretion, justice
requires, having regard to the circumstances of the case
and of the respective parties. There shall be a rebuttable
presumption that counsel fees shall be awarded to the
less monied spouse.. Applications for the award of fees
and expenses may be made at any time or times prior
to final judgment. Both parties to the action or
proceeding and their respective attorneys, shall file an
affidavit with the court detailing the financial agreement
between the party and the attorney. Such affidavit shall
include the amount of any retainer, the amounts paid
and still owing thereunder, the hourly amount charged
by the attorney, the amounts paid, or to be paid, any
experts, and any additional costs, disbursements or
expenses.”

[t is well settled that an award of counsel fees is within the sound
discretion of the court. The issue of counsel fees is controlled by the equities and
circumstances of each case, See Nicodemus v, Nicodemus, 98 A.1).3d 604 {2d
Dept. 2012); see also DeCabrera v, DeCabrera-Rosete, 70 N.Y.2d 879 {1982},
Additionally, an award of interim counsel fees is warranted where there is a
significant disparity in the financial circumstances of the parties. See Prichep v,
Prichep, 52 A.D.3d 61 (2d Dept. 2008). However, with requests for “an interim
award of counsel fees, as opposed to a final award, no such detailed inquiry is
warranted.” Id. at 64-66. Interim fees will ensure that the non-monied spouse
will be able to litigate on equal footing with the monied spouse to prohibit the
monied spouse *from wearing down or financially punishing the opposition by
recalcitrance, or by prolonging the litigation.” Id

Both parties are (and have been) represented by competent, learned
attorneys who are well known to this Court. Here, the Wife is the monied SpOUse
and an award of interim counsel fees i necessary to ensure that the Husband
can continue to litigate this matter on equal footing with the Wife. As detailed
above, two (2) trial dates in this matter are scheduled for September 23 and 24,
2019. Moreover, the Husband states that the Wife provided over 8,500 pages of
discovery, much of which was unorganized, that the Husband’s attorney must
review in preparation for the impending trial.

’i‘hch Wife did not voluntarily disclose the amount in her opposition papers.
See ¢.g. Hinden v, Hinden, 122 Mise.2d 552, 558-59 (Nas. Cty. Sup. Ct. 1983); see

also Domestic Relations Law §237(a). In the Husband’s reply papers, he draws the
Court’s attention to the Wife's Statement of Net Worth wherein she lists she paid
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the following: $5,250.00 v g an expert); $15,000.00 w
(an expert); $25,000.00 tof ,, {an expert); $136,223.00 to
. {Plaintiff's second attorneys); $9,.762.50 to & Esq. {Plaintiff’s first
attorney}; and $26,000.00 to e . (Plaintiff’s current attorneys).
Accordingly, the Plaintifl (as of June | » 2018, which is the date of her Statement
of Net Worth} paid a tatal of $171,985.50 in legal fees and $45,250.00 in expert
feesd for a grand total of $217,235.50.

Pursuant to the Husband’s moving and reply papers, including the billing
invoices annexed thereto, he has incurred a total of $43,395.00 in counsel fees. Of
the $43,395.00 incurred, the Husband paid a total of $5,750.00 and the Wife paid
$25,000.00 ($15,000.00 per a Court Order and $10,000.00 voluntarily). The
Husband’s attorney states that as of June 1, 2019, a total of $13,395.00
cutstanding.

What is most notable to the Court is the amount of money the Wife has
expended on counsel and cxpert fees compared to the Husband, The Wife has
puid more in expert fees alone than the Husband has incurred in legal fees.
Moreover, the Wife has paid nearly 4 times more in legal fees than the Husband
has incurred. The disparity is staggering. In determining the counsel fee award
herein, the Court has considered the $15,000.00 previously awarded to the
Husband and the voluntary $10,000.00 payment made by the Wife,

Accordingly, the Defendant is awarded $50,000.00 in interim counsel fees
and the Plaintiff is directed to pay same directly to the Plaintiff's counsel’s office,
as follows: $25,000.00 within thirty (30) days from the date of this Order and
$25,000.00 within sixty (60} days from the date of this Order, Defendant is granted
leave to apply for additional fees should same be warranted., Sce c¢.g. Brody v.
Brody, 137 A.D.3d 832, 27 N.Y.S.3d 190 (2d Dept. 2016} (the non-monied spause
is not prohibited from filing more than one application for interim counsel fees).
Furthermore, if the Plaintifl is not in compliance, upon the submission of an
Affirmation of non-compliance, the Clerk of the County of Suffolk is hereby directed
to enter and docket a money judgment in favor of dgess .. and
against the Plaintff, AEE GiDesny® (., such amount and &
P.C. shall have execution therefor.

Accordingly, it is hereby

ORDERED that the Plaintiff shall pay directly to the
- L with offices located at QST

Defendant’s counsel,
@ the sum of $50,000.00 as and for

interim counsel fees,

Y The F"Eain;iff’s papers do not indicite how much she has incurred in counsel and expert fees, only what
she has paid. )
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as follows: $25,000.00 within thirty {30} days from the date of this Order and
$25,000.00 within sixty (60) days from the date of this Order and the Defendant is
granted leave to apply for additional fees should same be warranted: and it is
further

ORDERED that upon serving a certified copy of this Decision and Order
pursuant to C.P.L.R. §8019(c} on the Suffolk County Clerk along with the filing of
an Affirmation of non-compliance, the Clerk of the County of Suffolk is hereby
directed to enter and docket a money judgment in favor of @ . s, PC
and against the Plaintiff, NG PEIEEER in the sum of the outstanding balance
owed and @ ), P.C. shall have execution therefor; and it is further

ORDERED that all reliel requested not specifically addressed herein is
denied.

The foregoing constitutes the Decision and Order of this Court.

Dated: July 25, 2019
Central Islip, New York

HON. CHERYL A. JOSEPH, A.J.S.C.
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" Defendant. |
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Upon the following papers read on the motions, to wit;

1. Plaintiff’s Notice of Motion for Counsel Fees:
2. Defendant’s Affidavit in Opposition; and
3. Plaintiff’s Reply Affidavit and Affirmation.

By Administrative Order of the Supervising Judge of the Matrimonial Parts
of Suffolk County dated April 17, 2019, the instant matter was transferred from
Hon. James F. Quinn, A.J.S.C. to the undersigned Acting Justice of the Supreme
Court.

BACKGROUND

The parties in this contentious matrimonial action were married on
November 23, 1997 and have two {2} children, to wit: J.R, born July 25, 1998
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(who is now emancipated); and J.R., born August 4, 2000. The instant
proceeding was commenced on August 17, 2017 and the Preliminary Conference
in this matter was held on Qctober 23, 2017.

By Decision and Order dated May 10, 2018 (Quinn, J.}, the Court
determined the Defendant/Husband’s income to be $300,000.00 through his
employment of ! and the Plaintiff/ Wife’s income to be $0.00 as
she has not worked outside of the home since 1999. See Exhibit E to Plaintiff’s
moving papers.

The parties have been physically separated since in or around August
2016. The Wife still resides in the marital residence located at EREEREEED
‘ - The Husband and the children moved out of the
marital residence into a home located at ‘
w;{;icp_ﬁ%;gs since been sold.

From the unnccessarily voluminous mo}tion papers submitted jo this
Court, the ownership of the SRR and the relevant discovery issyes
related thereto, remains the main issue of this proceeding and all other isgues
should be resolved pursuant to the terms of the parties’ Antenuptial Agreement
dated November 21, 1997. See Exhibit G to Plaintiff’s moving papers. e

. %rrcnt}y before the Court is the Wife's application for interim counsel
fees.*thé "Husband opposes the Wife's applicatiop in its entirety.
“t. wﬂ

COUNSEL FEES, - .

In Branch a) of the Wife’s application, she has requested an award of
$50,000.00 in interim counsel fees. The Husband opposcs the application and
argues, inter alia, that the Wifle’s application should be denied because she has
not provided this Court with an updated Statement of Net Worth.

The Court may direct a party to pay counsel fees “directly to the attorney of
the other spouse to e¢nable the other party to carry on or defend the action or
proceeding as, in the court’s discretion, justice requires, having regard to the
circumstances of the case and of the respective parties. There shall be a rebuttable
presumption that counsel fees shall be awarded to the less monied spouse.” See
Dom. Rel. Law §237(a).

’ It is well settled that an award of interim counsel fees is within the sound
dnscrgnon of the court. The issue of counsel fees is also controlled by the equities
and circumstances of each case. See Nicodemus v. Nicodemus, 98 A.D.3d 604

! The Husband’s alleged ownership of this business is the primary issue in thig proceeding,
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(2d Dept. 2012). Additionally, an award of interim counsel fees is warranted
where there is a significant disparity in the financial circumstances of the
parties. See Prichep v. Prichep, 52 A.D.3d 61 (2d Dept. 2008). However, with
requests for “an interim award of counsel fees, as opposed to a final award, no
such detailed inquiry is warranted.” Id. at 64-66. Interim fees will ensure that
the non-monied spouse will be able to litigate on equal footing with the monied
spouse to prohibit the monied spouse “from wearing down or financially
punishing the opposition by recalcitrance, or by prolonging the litigation.” Id.

22 NY.C.R.R. § 202.16(k)(2) requires a party seeking counsel fees to
include, inter alia, a Statement of Net Worth. A failure to submit an updated
Statement of Net Worth renders a counsel fee application defective. Bertone v.
Bertone, 15 A.D.3d 326 (2d Dept. 2005); see also Prochilo v. Prochilo, 165
A.D.3d. 1304, 1305 (2d Dept. 2018) (the court denied the plaintiff’s counsel fee
request for her failure to provide updated financial information, including an
updated Statement of Net Worth; the plaintiff's Statement of Net Worth
submitted to the lower court was three years old}.

Here, Exhibit F annexed to the Wife’s initial moving papers is her 2-year-
old Statement of Net Worth sworn to on August 21, 20172, An updated Statement
of Net Worth is required and should have been included in the Wife's application;
failure to annex an updated Statement of Net Worth renders Plaintiff’s
application defective. The Court also notes that the Husband failed to annex his
updated Statement of Net Worth or retainer agreement and failed to disclose the
total amount he has paid to his current and prior attorneys to date. See 22
N.Y.C.R.R. § 202.16(k); see also Hinden v. Hinden, 122 Misc.2d 552, 558-59 (Nas.
Cty. Sup. Ct. 1983). Therefore, this Court would have drawn an inference
favorable to the Wife when determining her counsel fee application. See 22
N.Y.C.R.R. § 202.16(k)(S)(i).

The Court must also advise the parties that an interim counsel fee
application is not the proper forum to litigate the entirety of this case. It is also
unnecessary to annex 86 exhibits (76 of which were annexed by the Plaintiff) to
their respective papers, which are wrought with needless, abhorrent allegations
against each other.

' .F‘or the reasons set forth herein, the Plaintiff’s application for counsel fees
is denied without prejudice and the Plaintiff is granted permission to renew such
request upon submission of proper papers.

Accordingly, it is hereby

{ Notably, the Wife indicates on the face of her Statement of Net Worth that it reflects income, assets, debts,
ctc. as of August 28, 2017 but is sworn to on a date a week prior thereto.
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ORDERED that Plaintiff’s application for counsel fees is denied without
prejudice and the Plaintff is granted permission to renew such request upon
submission of proper papers; and it is further

ORDERED that all relief requested not specifically addressed herein is
denied.

The foregoing constitutes the Decision and Order of this Court,

Dated: August 19, 2019
Central Islip, New York

HON. CHERYL A. JOSEPH, A.J.S.C.
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Upon the following papers read, to wit:

1. Plaintiff’s Affirmation in Support of Counsel Fees and Plaintiff’s
Memorandum of Law in Support of her Application for an Award
of Counsel and Expert Fees!; and

2. Defendant’s Affirmation in Opposition to Plaintiff’s Request for
Attorney’s Fees and Defendant’s Memorandum of Law in
Opposition of Plaintiff’s Application for an Award of Counsel and
Expert Fees.

The Plaintiff Wife's application seeks $139,281.07 representing $134,843.75
in counsel fees, $932.82 in disbursements and $3,504.50 in expert fees. The
Defendant Husband opposes the application in its entirety.

! The Courf notes the Plaintiff's Affirmation in Reply was disregarded by the Court as this Court does not
accept replies for counsel fee submissions.



Page 2

BACKGROUND

The parties were married on September 29, 2007 and the instant
matrimonial proceeding was commenced on or about February 11, 2018. The
Plaintiff (“Wife”) is 45 years old and the Defendant (*Husband”) is 43 years old; both
parties are in good health. The parties also have two (2) children, to wit: A.B, born
March 30, 2005; and G.B., born May 15, 2008.

Both parties ran their own businesses during the marriage. The parties’
retained Dieters & Associates, LLC (n/k/a Empirc Valuation Consultants) to value
both their business and income streams.

The Wife is a Registered Dietician, Certified Dietetic Nutritionist and Certified

Intuitive Eating Specialist. The Wife’s business is
“ which provides one on one nutritional consulting and also

provides transformational life coaching sessions. The Wife’s business accepts
payments both privately and from medical insurance companies. The value of the
Wife’s business was found to be $0.00 and her income was found to be $67,600.00
per year. See Exhibit I to Plaintiff’s moving papers.

The Husband’s business is — which
specializes in finding, purchasing and reselling, through its supply chain,
electronic components. The Husband’s business also services original equipment
manufacturers and contract manufacturers worldwide who face long lead times
when searching for obsolescent or hard to find parts. The fair market value of the
Husband’s business was found to be $355,000.00 and his income was found to be
$334,000.00. See Exhibit E to Plaintiff’s moving papers.

The Wife blames the Husband for the length of time this case took to settle
and posits that the Husband failed to cooperate with the litigation process “at
almost every step”. Specifically, the Wife argues that the Husband did not
cooperate with the discovery process and failed to produce responsive documents
in a timely fashion. The Wife claims that due to the Husband’s failure to timely
cooperate with the discovery process, she was forced to serve at least 10 subpoenas
to various banks and financial institutions.

The Wife further argues that the Husband failed to engage in meaningful
settlement negotiations relating to pendente lite issues, custody and the ultimate
resolution of this matter. The Wife argues that the matter was not settled until the

eve of trial and her attorneys were forced to spend numerous hours preparing for
same.

’ The Wife’s current counsel is the second law firm on the case, and it was not
disclosed what was paid to her first attorneys. The Wife retained her current
attorneys on or about August 1, 2018 and paid a retainer of $9,500.00. A total of
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$134,843.00 in legal fees and $932.82 in disbursements was billed by her current
attorney and a total of $55,482.58 has been paid toward those services to date.
Therefore, a total of $80,293.24 is due and owing. The Husband’s retainer
agreement details that an initial retainer of $7,500.00 was paid to his attorneys. A
total of $91,522.25 was incurred by the Husband and $45,000.00 was paid to date.
Therefore, a total of $46,522.25 is due and owing.

The Husband categorically denies the Wife’s allegations and claims that the
only legal action taken by the Wife's counsel was serving discovery demands. The
Husband argues that he responded to the demands as quickly as was practical.
The Husband further argues that the Wife caused the subpoenas to be served after
he provided his discovery responses. Importantly, the Husband argues that
negotiations were not had until the eve of trial because the Wife failed to enter
negotiations with him and when negotiations were eventually had, the case quickly
settled.

Additionally, the Husband argues that the Wife will have approximately
$600,000.00 from equitable distribution in this matter to pay her own legal fees.
Notably, the Wife failed to annex the Stipulation of Settlement to her moving papers
or detail to the Court what either party is receiving in equitable distribution and/or
support. Further, the Husband argues that most of the legal fees incurred by the
Plaintiff were a result of “hand holding” and there was no litigation (i.e. motions,
depositions, etc.) in this case.

The Court notes that the Preliminary Conference in this matter was held
on August 9, 2018 and the trial was scheduled for September 13, 2019 but was
adjourned until September 24, 2019. The parties ultimately settled all issues,
except for counsel fees, on September 23, 2019 by way of Stipulation of
Settlement. The Stipulation of Settlement is annexed to the Defendant’s
opposition papers as Exhibit A.

EXPERT FEES

The Wife’s application seeks an award of expert fees in the amount of
$3,504.50 related to the valuation of the parties’ businesses and properties.

An award of expert witness fees in a matrimonial action is left to the
discretion of the court. Avello v. Avello, 72 A.D.3d 850, 852 (2d Dept. 2010).
Importantly, absent an affidavit from the expert, this Court lacks sufficient basis
to grant a motion for the award of such fees. Id.

' Here, the Wif'e failed to provide an affidavit from the experts. More
Importgntly, the Wife failed to note that the expert fees were previously
apportioned between the parties with the Wife paying 20% and the Husband
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paying 80% of same. Therefore, even if expert affidavits were provided, the Court
finds no basis to disturb the previous allocation of expert fees.

Accordingly, the Wife’s application for expert fees is denied
COUNSEL FEES

The Wife relies on Domestic Relations Law § 237 (a) and the long-standing
case law in our jurisdiction in support of her counsel fee submission.

Domestic Relations Law § 237(a) states in pertinent part:

“In any action or proceeding brought...for a divorce. ..the
court may direct either spouse...to pay counsel
fees...directly to the attorney of the other spouse to
enable the other party to carry on or defend the action
or proceeding as, in the court's discretion, Jjustice
requires, having regard to the circumstances of the case
and of the respective parties. There shall be a rebuttable
presumption that counsel fees shall be awarded to the
less monied spouse...Applications for the award of fees
and expenses may be made at any time or times prior
to final judgment. Both parties to the action or
proceeding and their respective attorneys, shall file an
affidavit with the court detailing the financial agreement
between the party and the attorney. Such affidavit shall
include the amount of any retainer, the amounts paid
and still owing thereunder, the hourly amount charged
by the attorney, the amounts paid, or to be paid, any
experts, and any additional costs, disbursements or
expenses.”

It is well settled that an award of counsel fees is within the sound
discretion of the court. The issue of counsel fees is controlled by the equities and
circumstances of each case. See Nicodemus v. Nicodemus, 98 A.D.3d 604 (2d
Dept. 2012); see also DeCabrera v, DeCabrera-Rosete, 70 N.Y.2d 879 (1982). The
Court shall also consider the relative financial circumstances of the parties,
including distributive awards; the nature and extent of the services rendered and
the relative merits of the parties’ positions. Nadasi v. Nadel-Nadasi, 153 A.D.3d
1346 (2d Dept. 2017) (internal citations omitted). Finally, Courts have also
considered the following factors in fixing and determining counsel fees:

{a) the actual time spent;

{b) the necessity for the services;

(c) the nature of the issues involved;
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(d) the professional standing of counsel, including his/her background
and expertise;

(e} the results achieved; and

(f) the parties’ obstructionist and wasteful tactics.

See Penavic v. Penavic, 60 A.D.3d 1026 (2d Dept. 2009); Prichep v. Prichep, 52
A.D.3d 61 (2d Dept. 2008); Franco v. Franco, 97 A.D.3d 785 (2d Dept. 2012);
Vitale v. Vitale, 112 A.D.3d 614 (2d Dept. 2013); Brantly v. Brantly, 89 A.D.3d
881 (2d Dept. 2011); Siskind v. Siskind, 89 A.D.3d 832 (2d Dept. 2011);
Rubenstein v. Rubenstein, 137 A.D.2d 514 (2d Dept. 1988); and Ahern v. Ahern,
94 A.D.2d 53 (2d Dept. 1983).

Both parties’ Statements of Net Worth are not in the form prescribed by
22 NY.C.R.R. § 202.16 as they fail to include a copy of the most recently filed
tax return. Additionally, the Wife’s Statement of Net Worth is as of August 2019
and an updated Statement of Net Worth was required to reflect her correct
income and assets. The Husband’s Statement of Net Worth was also required to
be updated as it is over a year old and does not reflect his current income or
assets. Accordingly, the Court is inclined to draw a negative inference against
both parties. See 22 N.Y.C.R.R. § 202. 16(k}; see also Bertone v. Bertone, 15 A.D.3d
326, 326-327 (2d Dept. 2005}); see also Cohen v. Cohen, 160 A.D.3d 804, 806 -
807 (2d Dept. 2018). The Wife’s retainer agreement also does not contain a
Statement of Client’s Rights and Responsibilities in accordance with 22
N.Y.C.R.R. § 1400.2.

Here, both parties were represented by experienced, well respected
matrimonial attorneys who zealously advocated on behalf of their clients and
were able to settle this matter without the need for a trial. There is no question,
that the Husband is the monied spouse. There is a question, however, as to the
amount of attorney’s fees expended in this matter given the fact that there was
no motion practice, depositions or a trial. Upon review of the Wife’s billing
records, the first notation regarding a settlement proposal being sent to opposing
counsel was not until August 2019 and the first proposed Stipulation of
Scttlement was not drafted until September 11, 2019; the first entry regarding
settlement on the Husband’s billing records was from August 2018, See Exhibit
B to Plaintiff’s moving papers and C to Defendant’s moving papers.

Further, the Wife will receive a substantial amount of money in equitable
distribution as per the parties’ settlement. The Court also recognizes that the
Husband previously paid $7,500.00 toward the Wife's counsel fees which the
Wife did not include her in moving papers.

With respect to the Wife’s request for counsel fees in the amount of
$‘134,834.00, the Court finds that while the Husband is the monied spouse, in
view of, inter alia, the relative financial circumstances of the parties (including
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the approximate $600,000.00 the Wife will receive in equitable distribution), the
negative inference drawn against both parties, the $7,500.00 previously paid by
the Husband and the nature and extent of the services rendered, an award of
$10,000.00 to the Wife is warranted.

Accordingly, it is hereby

ORDERED that the Defendant shall pay directly to the Plaintiff’s counsel,
— the sum of $10,000.00 as and for counsel fees within forty-
five (45) days from the date of this Order; and it is further

ORDERED that upon serving a certified copy of this Decision and Order
pursuant to C.P.L.R. §8019(c) on the Suffolk County Clerk along with the filing of
an Affirmation of non-compliance, the Clerk of the County of Suffolk is hereby
directed to enter and docket a money judgment in favor of

and against the Defendant, , in the sum of the
outstanding balance owed and shall have
execution therefor; and it is further

ORDERED that all other relief requested is denied for the reasons set forth
herein.

The foregoing constitutes the Decision and Order of this Court.

Dated: January 31, 2020
Central Islip, New York

HON. CHERYL A. JOSEPH, A.J.S.C.
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Upon the following papers read on the motions, to wit:

l. Order to Show Cause for Money Judgment;

2. Affirmation in Opposition; and

3. Affirmation in Reply,

The parties were married on DS 10 After 34 years of marriage,
the parties decided to divorce and they settled their marital difficulties by way of
Stipulation of Settlement dated July 25, 2003, which was incorporated but did
not merged into the Judgment of Divorce by the Fifth Court of Civil and
Commercial Chamber of the First Instance Court of the National District of Santo
Domingo in the Dominican Republic on August 6, 2003.
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Currently before the Court is Plaintiff’s post judgment Order to Show
Cause, which seeks, a money judgment in the amount of $210,000.00; an
income deduction order in the form of a Domestic Relations Order and counsel
fees.

The Defendant opposes the Plaintiff’s application in its entirety and argues
that the Plaintiff’s application is jurisdictionally defective because the Plaintiff
failed to domesticate the foreign divorce decree. The Plaintiff, in her reply, argues
that this Court has already recognized the parties’ Judgment of Divorce. This
Court agrees with the Plaintiff. Specifically, this Court obtained jurisdiction over
these parties and their divorce when it granted a Domestic Relations Order on
October 27, 2004 (WM. J.). A copy of the Domestic Relations Order is annexed
to Plaintiff’s moving papers as Exhibit C and to her reply papers as Exhibit A.

Money Judgement
Pursuant to Domestic Relations Law § 244

“Where a spouse in an action for divorce...defaults in
paying any sum of money as required by the judgment
or order directing the payment thereof...Upon
application the court...shall make an order directing the
entry of judgment for the amount of arrears...unless the
defaulting party shows good cause for failure to make
application for relief from the judgment or order
directing such payment prior to the accrual of such
arrears...”

Additionally, this Court does not have the discretion to refuse to enter a
judgment for support arrears when the amount is shown to be due and unpaid.
Felton v. Felton, 175 A.D.2d 794 (2d Dept. 1991).

Here, pursuant to the parties’ Stipulation of Scttlement, the Defendant
was o pay the Plaintiff spousal maintenance in the amount of $6,000.00 per
month. See Stipulation of Settlement dated July 25, 2003 at pages 16 - 17. The
Plaintiff states that Defendant has not paid spousal maintenance since July
2015 and the arrears due and owing to her are $210,000.00 and she requests a

money judgment for said amount. The Defendant does not dispute the arrears
due to the Plaintiff.

~The Court finds that there are no factual issues in dispute which prevents
this Cqurt from awar‘ding a money judgment. See Felton, 175 A.D.2d at 795.
Accordingly, the application for a money judgment in favor of the Plaintiff and
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against the Defendant in the amount of $2 10,000.00 is granted and the Suffolk
County Clerk is directed to enter and docket same.

Domestic Relations Order

The Plaintiff also requests an Income Deduction Order pursuant to CPLR
§ 5242 in the form of a Domestic Relations Order against Defendant’s pension
benefits in order to satisfy his maintenance obligation and arrearages.

Pursuant to CPLR § 5242(b):

“Upon application of a creditor, for good cause shown, the court may enter
an income deduction order for support enforcement...Proof of default
establishes a prima facie case...which can be overcome only by proof of
the debtor’s inability to make the payments. Unless the prima facie case
is overcome, the court shall enter an income deduction order for support
enforcement...”

Here, the Plaintiff requests that she be permitted to submit a Domestic
Relations Order as a vehicle for income deduction for support based upon the
fact that Defendant has failed to make any spousal maintenance payments. The
Defendant does not oppose this request and does not provide any proof of his
inability to make payments.

Accordingly, the Plaintiff is awarded an income deduction order against
the Defendant’s pension benefits in the form of a Domestic Relations Order as
and for his spousal maintenance obligations. The Plaintiff does not specify which
of the Defendant’s two pensions she wishes to submit the Qualified Domestic
Relations Order against. Therefore, the Plaintiff shall submit the Domestic
Relations Order against the Defendant’s New York State and Local Retirement
System pension plan. If that plan does not cover the entirety of the Defendant'’s
spousal obligation, upon application to the Court and on notice to the Defendant,
the Plaintiff shall be permitted to request a second Domestic Relations Order
against the Defendant’s National Center for Disability Services for the remaining
amount due and owing to the Plaintiff. The Plainti{f shall be one hundred percent
responsible for the cost of the preparation of the Domestic Relations Order(s),
including any attorney’s fees incurred in connection therewith.

Counsel Fees

The Plain'tiff requests an award of counsel fees in the sum of §7,500.00
pursuant to Article 19 of the parties’ Stipulation of Settlement.
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Pursuant to 22 N.Y.C.R.R. 202.16 (k)(3), “[n]o motion for counsel fees shall
be heard unless the moving papers also include the affidavit of the movant’s
attorney stating the moneys, if any, received on account of such attorney's fee
from the movant or any other person on behalf of the movant...” The Plaintiff's
moving papers do not indicate the amount of money paid. Additionally, the
Plaintiff did not annex a statement of net worth to her moving papers or
supplemental papers.!

Accordingly, the Plaintiff’s application for counsel fees is denied without
prejudice and the Plaintiff is granted permission to renew such request upon
submission of proper papers.

Accordingly, it is hereby

ORDERED that the Plaintiff is awarded a money judgment in favor of the
Plaintiff and against the Defendant in the amount of $210,000.00 and the Suffolk
County Clerk is directed to enter and docket same; and it is further

ORDERED that the Plaintiff is granted an Income Deduction Order in the
form of Domestic Relations Order as more fully described in this Decision and
Order; and it is further

ORDERED that Plaintiff’'s application for counsel fees is denied without
prejudice and the Plaintiff is granted permission to renew such request upon
submission of proper papers; and it is further

ORDERED that all relief requested not specifically addressed herein is
denied.

The foregoing constitutes the Decision and Order of this Court.

Dated: February 5, 2019
Central Islip, New York

HON. CHERYL A. JOSEPH, A.J.S.C.

P22 NY.CRR. § 202,16 (k}{2] states that no motion for counse! fees shall be heard unless the moving papers
include a statement of net worth. The Court notes that the Plainfl was not required to submit a statement of
net worth if thg cct{nscl fee application was made pursuant to Domestic Relation Law §§ 237(c) or § 238, but
same was required in support of her application for fees pursuant to Article 19 of their agreement. '
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At an IAS Term, Part of the
Supreme Court of the State of New York,
held at the Courthouse, 400 Carleton
Avenue, Central Islip, New York on the
— dayof , 2020.

PRESENT:
1.8.C.
X
ANONYMOUS,
Plaintiff, ORDER TO SHOW
CAUSE
-against -
ANONYMOUS, Index No. 20__ -
Defendant.
- e X
UPON reading and filing the annexed Affirmation of . ESQ.,
affirmed the day of . 2020, together with the exhibits annexed thereto, and upon
all the pleadings and proceedings heretofore had herein,
LET the Plaintiff, , Or an attorney on her behalf, show
cause before this court at Part » thereof to be held in and for the County of Suffolk at the

Supreme Court Building, located at 400 Carleton Avenue, Central Islip, New York 11722 on the

day of - 2020, at 9:30 o'clock in the forenoon of that day, or as soon

thereafter as counsel can be heard, why an order should not be made and entered:

a. For an Order permitting the withdrawal of [ATTORNEY] as attorney of
record for Plaintiff, [ANONYMOUS], in the above-entitled matter: and

b. For an Order, upon the withdrawal of [ATTTORNEY] as attorney of record
for Plaintiff, if such leave is granted by this Court, directing that the
Defendant, or any other person acting on or for his behalf be stayed,
restrained, prohibited. prevented, and/or restricted for at least thirty (30)
days from the entry of such decision from proceeding in any fashion in
connection with the above-entitled matter; and



c. For an Order granting [ATTORNEY] a money judgment against the
Plaintiff in the instant action in the amount of $ ; and

d. For an Order granting [ATTORNEY] a charging lien in the instant action
in the amount of % against the Plaintiff; and

e. For an Order granting such other, further and different relief as this Court
may deem just, proper and equitable.

SUFFICIENT CAUSE APPEARING THEREFORE, IT IS HEREBY:

ORDERED. that, pending the determination of the instant Order to Show Cause. the
Defendant is hereby stayed, restrained. prohibited, prevented, and/or restricted from proceeding in
any fashion in connection with the above-entitled matter; and it is further

ORDERED., that service of a copy of this order, together with papers upon which it is
based by service upon the Plaintiff by personal service pursuant to CPLR § 308 on or before the

day of , 2020; and service upon the Defendant's Attorney,

; of the Order to Show Cause, but not supporting

papers, by first class mail on or before the  day of . 2020; and

service upon the attorney for the child, , of the

Order to Show Cause, but not supporting papers, by first class mail on or before the

day of » 2020 be deemed good and sufficient service thereof.

ENTER:

1.S.C.



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF SUFFOLK
X
ANONYMOUS, Index No.: _ -
Plaintiff,
-against - AFFIRMATION IN SUPPORT
ANONYMOUS,
Defendant.
X

[ATTORNEY], an attorney duly licensed to practice law before the Courts of the State of

New York, affirms the following under the penalty of perjury:

I I am the attorney of record for the Plaintiff, [ANONYMOUS]. and as such | am

fully familiar with the facts and circumstances set forth herein. | make this A ffirmation in Support

of the annexed Order to Show Cause, which seeks an order granting the following relief:

For an Order permitting the withdrawal of [ATTORNEY] as attorney of
record for Plaintiff, [ANONYMOUS], in the above-entitled matter; and

For an Order. upon the withdrawal of [ATTTORNEY] as attorney of record
for Plaintiff. if such leave is granted by this Court, directing that the
Defendant. or any other person acting on or for his behalf be stayed,
restrained, prohibited, prevented, and/or restricted for at least thirty (30)
days from the entry of such decision from proceeding in any fashion in
connection with the above-entitled matter; and

For an Order granting [ATTORNEY] a money judgment against the
Plaintiff in the instant action in the amount of $ ; and

For an Order granting [ATTORNEY] a charging lien in the instant action
in the amount of $ against the Plaintiff: and

For an Order granting such other, further and different relief as this Court
may deem just, proper and equitable.



THIS COURT SHOULD PERMIT THE WITHDRAWAL OF [ATTORNEY] AS
ATTORNEYS OF RECORD FOR THE PLAINTIFF DUE TO A BREAKDOWN IN THE
ATTORNEY/CLIENT RELATINSHIP

2. It is unfortunate that [ am constrained to request an Order to be relieved as counsel
for [Mr./Ms. ANONYMOUS] as this office’s primary concern has always been [Mr./Ms.
ANONYMOUSY's best interests. However, due to [Mr./Ms. ANONYMOUSY's actions and her
utter refusal to abide by our legal advice, [he/she] has made our representation unreasonably
difficult, if not impossible.

3. [Mr/Ms. ANONYMOUS]J has been placed on advance notice that an irretrievable
breakdown in communications would result in the instant application. Annexed hereto as Exhibit
“A” is a copy of [Mr./Ms. ANONYMOUS]’s retainer agreement with this firm as well as a
Statement of Client’s Rights. Our Retainer Agreement provides [Mr./Ms. ANONYMOUS]
advance notice that an application may have to be made to be relieved as counsel. Our retainer
provides that:

You are advised that if, in the judgment of the Law Firm, we decide that
there has been an irretrievable breakdown in the attorney-client relationship,
or a material breach of the terms of this Retainer Agreement, including a
failure to pay in accordance with this Retainer, we may decide to make
application to the court in which your action is pending to be relieved as
your attomeys. In such event, you will be provided with notice of the
application and an opportunity to be heard.
See Exhibit “A" at page 2.

4, [Mr./Ms. ANONYMOUS]'s specific refusal to cooperate or accept the legal
advice of this firm is as follows:

a. [insert examples of conduct that demonstrates a breakdown in the

attomney/client relationship such as failing to return telephone calls, appear



for scheduled office meetings, refusal to accept legal advice. However, you
should be careful to not divulge more information than required and to not
breach confidentiality].

3. The New York Rules of Professional Conduct (as adopted in April, 2009
and amended through June I, 2018), and more particularly Rule 1.16(c)(7), provides in
pertinent part: “...a lawyer may withdraw from representing a client when. .. the client fails
to cooperate in the representation or otherwise renders the representation unreasonably
difficult for the lawyer to carry out employment effectively...” Rules of Professional
Conduct [22 NYCRR 1200.0] rule 1.16(c)(5). [Mr/Ms. ANONYMOUS] has made it
unreasonably difficult, if not impossible to carry out our firm's employment effectively.

6. In view of the foregoing, I am constrained to move this Court for an order allowing
[ATTORNEY] to withdraw as the attorneys of record for Plaintiff since it is unreasonably difficult,
if not impossible to continue representation of the Plaintiff,

THIS COURT SHOULD GRANT JATTORNEY]

A MONEY JUDGMENT AND CHARGING LIEN AGAINST THE
PLAINTIFF IN THE AMOUNT OF §] ]

7. It is respectfully submitted that this Court should grant [ATTORNEY] a money
Judgment, as well as a charging lien, against the Plaintiff as and for [his/her] outstanding attorney’s
fees.

8. Annexed hereto as Exhibit “B” is the billing history of this firm in this matter. As
set forth in the billing history, thus far, this firm has expended $ in legal fees and

expenses and has only been paid $ . leaving a balance of $§

outstanding.



9. Pursuant to Part 137 of the Rules of the Chief Administrator, this office has sent
the Plaintiff a Notice of Client’s Right to Arbitrate a Dispute Over Attorney’s Fees on
2020. Annexed hereto as Exhibit “C” is a true copy of the Notice of Client’s Right to Arbitrate a
Dispute Over Attorney’s Fees along with a true copy of the certified mailing. However, the
Plaintiff has not availed [himself/herself] of the arbitration process.

10. It is respectfully submitted that the fees charged herein are reasonable. My
qualifications and standing are as follows: [State background and experience of attorney].

1. Based upon the within, | submit that the rates charged herein, as reflected in the
retainer annexed hereto as Exhibit “A.” are commensurate with other practitioners in the field
with the same level of skill and experience. Plaintiff signed a Retainer Agreement and Statement

of Clients Rights with [ATTORNEY] on for the amount of

$ . which Plaintiff paid by [credit card]. Annexed hereto as Exhibit “A” is a true
copy of the Retainer Agreement and Statement of Clients Rights and Responsibilities. Plaintiff has
received regular billing invoices from [ATTORNEY] in intervals of no less than every sixty (60)
days and, as shown in the billing statements, she is now $ in arrears of her legal bills
with my office. Annexed hereto as Exhibit “B” isa true copy of the billing history and most recent
billing history.

12. Asset forth in the Retainer agreement, Plaintiff agreed to pays ${__ ] per hour for
your affiant’s time and $[_____ | per hour for paralegal's time. Thus far, Plaintiff has been billed
a total of %] ] for legal services and fees rendered and she has only paid

${ ]




13. It is therefore respectfully submitted that this Court should grant

[ ] a money judgment in the amount of $ against

the Plaintiff, and grant [ATTORNEY] a charging lien against the Plaintiff in this matter.

[4. Notice was given of this office’s intent to file the instant application, which also
seeks temporary relief. Annexed hereto as Exhibit “D” is a true copy of the e-mail sent to the
Plaintiff. Also annexed as part of Exhibit “D” is proof of advanced notice to all counsel.

15, No previous application for the relief requested herein has been made.

WHEREFORE, I respectfully request that the within application be granted in its entirety,
together with such other and further relief as this Court may deem just, proper and equitable.

Dated: . 2020
. New York

[ATTORNEY]



NOTICE OF RIGHT TO ARBITRATE FEE DISPUTE
PURSUANT TO PART 137 OF THE
RULES OF THE CHIEF ADMINISTRATOR

The amount of $ is due and owing for the provision of legal services in
the case of . If you dispute that you owe this amount,
you have the right to elect to resolve this fee dispute by binding arbitration. To do so, you must
file a Request For Fee Arbitration within 30 days from the receipt of this Notice, as set forth in the
attached instructions.

If you do not file this request to arbitrate within those 30 days, you will not be
permitted to resolve this dispute by arbitration under Part 137, unless our retainer or letter of
engagement provides otherwise, and | will be free to bring a lawsuit in court to seek to obtain
payment of my fee.

Dated: , New York

ATTORNEY'S NAME
Office and P.O. Address
Attorney’s Address

Attorney's Telephone Number

SCBA Fee Dispute Resolution form: 137-1



STANDARD INSTRUCTIONS TO CLIENTS FOR ARBITRATION OF FEE DISPUTES
IN THE COUNTY OF SUFFOLK PURSUANT TO RULE 137

Part 137 of the Rules of the Chief Administrator, Title 22, provides a procedure for the
arbitration of fee disputes for amounts between $1,000.00 and $50,000.00, between attorneys and
clients in civil cases. A copy of Part 137 will be made available upon request. Your attorney may
not bring an action in court to obtain payment of a fee, unless he or she first has notified you of
your right to elect to resolve the dispute by arbitration or the written agreement between you and
your attorney provides for arbitration which will be binding on both you and your attorney and
cannot be appealed except in certain limited circumstances.

If the amount in dispute is under $10,000.00, but more than $1,000.00, the arbitration will
be heard by one attorney arbitrator. If the amount in dispute is $10,000.00 or more, but less
than$50,000.00 (unless by agreement of the parties), the arbitration will be heard by a panel of
three arbitrators, consisting of two attorneys and one layperson, who shall be selected at
random from a pool of arbitrators comprised of laypersons. All arbitrators will be selected by
the appropriate Dispute Resolution Committee of the Suffolk County Bar Association.

Arbitration is available only if you dispute the amount of the fee paid or owed. In order to
elect to resolve this dispute by arbitration, you must file the attached “Request for Fee Arbitration”
with the Suffolk County Bar Association within 30 days from the receipt of this Notice with the
appropriate fee of $150.00, unless other arrangements are made to obtain a waiver of fee. The
Suffolk County Bar Association is located at 560 Wheeler Road, Hauppauge, New York 11788-
4357, (631) 234-5511; filing of the Request for Arbitration must be made with the Suffolk County
Bar Association, who has jurisdiction over the attorneys in the county in which the civil action was
brought or would have been brought. If you do not file the Request for Arbitration within those 30
days, you will not be permitted to elect to resolve the dispute by arbitration, and your attorney will
be free to bring a lawsuit in court to seek to obtain payment of the fee, or may elect arbitration if
specifically provided for in their retainer agreement or letter of engagement.

Once you or the attorney timely files the Request for Arbitration, the arbitration hearing will
be held as expeditiously as possible, and a decision will be made within 30 days of the date of the
hearing. You will receive notice of the decision by mail. You are not required to be represented
by an attorney at the hearing, although you may appear with an attorney, if you wish. You may also
participate by submission of a notarized written statement served on all named parties.

A stenographic or other recording may be taken of the hearing and a copy to be provided
to the panel, upon request by the panel.

SCBA Fee Dispute Resolution Form 137-3
Amended 1/31/14



UCS 137-1 (11/01)

NOTICE OF CLIENT’S RIGHT TO ARBITRATE

A DISPUTE OVER ATTORNEYS FEES

The amount of § is due and owing for the provision of legal services with

respect to:

If you dispute that you owe this amount, you have the right to elecg to resolve this dispute by
arbitration under Part 137 of the Rules of the Chief Administrator of the Courts. To do S0, you must
file the attached Request for Fee Arbitration within 30 days from the receipt of this Notice, as set
forth in the attached instructions. If youdo not file a Request for Fee Arbitration within 30 days
from the receipt of this Notice. you waive the right to resolve this dispute by arbitration under Part

137, and your attorney will be free to bring a lawsuit in court to seek payment of the fee.

Dated:

(Attorney’s Signature)

[print Attorney”s name, address and telephone number below]



UCS 137-3 (9/05)

STANDARD WRITTEN INSTRUCTIONS AND PROCEDURES
' TO CLIENTS FOR THE RESOLUTION OF FEE DISPUTES PURSUANT
TO PART 137 OF THE RULES OF THE CHIEF ADMINISTRATOR

Part 137 of the Rules of the Chief Administrator of the Courts provides a procedure
for the arbitration (and in some cases mediation) of fee disputes between attorneys and
clients in civil matters. Your attorney can provide you with a copy of Part 137 upon request
or you can download a copy at www.nycourts.gov/admin/feedispute. Fee disputes may
involve both fees that you have already paid to your attorney and fees that your attorney
claims are owed by you. If you elect to resolve your dispute by arbitration, your attorney is
required to participate. Furthermore, the arbitration will be final and binding on both your
attorney and you, unless either of you seeks a trial de novo within 30 days, which means
either of you reject the arbitrator's decision by commencing an action on the merits of the
fee dispute in a court of law within 30 days after the arbitrator's decision has been mailed.
Fees disputes which may not be resolved under this procedure are described in Part 137.1
of the Rules of Chief Administrator of the Courts: representation in criminal matters:
amounts in dispute involving a sum of less than $1,000 or more than $50,000 unless the
parties consent; and claims involving substantial legal questions, including professional
malpractice or misconduct. Please consult Part 137.1 for additional exclusions.

Your attorney may not bring an action in court to obtain payment of a fee unless he
or she first has provided written notice to you of your right to elect to resolve the dispute by
arbitration under Part 137. If your attorney provides you with this notice, he or she must
provide you with a copy of the written instructions and procedures of the approved local bar
association-sponsored fee dispute resolution program (“Local Program”) having jurisdiction
over your dispute. Your attorney must also provide you with the ‘Request for Fee
Arbitration” form and advise that you must file the Request for Fee Arbitration with the local
program within 30 days of the receipt of the notice. If you do not file the Request within
those 30 days, you will not be permitted to compel your attorney to resolve the dispute by
arbitration, and your attorney will be free to bring a lawsuit in court to seek to obtain
payment of the fee.

In order to elect to resolve a fee dispute by arbitration, you must file the attached
‘Request for Fee Arbitration” with the approved local program. An updated list of local
programs is available at www.nycourts gov/admin/feedispute or by calling toll-free 1-(877)-
FEES-137 (1-877-333-7137). F iling of the Request for Fee Arbitration must be made




with the appropriate local program for the county in which the majority of legal services
were performed. Once you file the Request for Fee Amitration, the local program will mail
a copy of the request to your attorney, who must provide a response within 15 days of the
mailing. You will receive at least 15 days’ notice in writing of the time and place of the
hearing and of the identity of the arbitrator(s). The arbitrator(s) decision will be issued no
later than 30 days after the date of the hearing. You may represent yourself at the
hearing, or you may appear with an attorney if you wish.

Some local programs may offer mediation services in addition to arbitration.
Mediation is a process by which those who have a fee dispute meet with the assistance of
atrained mediator to clarify issues and explore optionsfora mutually acceptable resolution.
Mediation provides the opportunity for your attorney and you to discuss your concerns
withoutrelinquishing control over the outcome and of achieving a result satisfactory to both
of you. Participation in mediation is voluntary for your attorney and you, and it does not
waive any of your rights to arbitration under these rules. If you wish to attempt to resolve
your dispute through mediation, you may indicate your wish on the Request for Fee
Arbitration form.

More information, including an updated list of local programs, is available at

hitp://www.nycourts gov/admin/feedispute

or by calling 1-(877)-FEES-137 (1-877-333-7137).



Suffolk County Bar Association

Dispute Resolution Program Rules

Suffolk County Bar Association
560 Wheeler Road

Hauppauge, New York 11788-4357
(631) 234-5511



Section 1 Establishment of Program

This program is established pursuant to part 137 of the Rules of the Chief Administrator,
Title 22 of the Official Compilations of Codes, Rules and Regulations of the State of New
York and the Standards and Guidelines approved as of October 3, 2001.

Section 2 Definitions
The following definitions will apply throughout these rules, except as otherwise

provided:
"Program" means the Suffolk County Bar Association Dispute

A

Resolution Program established pursuant to Part 137 of the Rules of

the Chief Administrator

"Client” means a person or entity receiving legal services or advice from a
B.

lawyer on a fee basis in the lawyer's professional capacity

"Administrator” means the person primarily responsible for administration of
C.

the Program as designated by the Suffolk County Bar Association

"SCBA" means the Suffolk County Bar Association
D.
£ "Arbitrator" means a person who serves as an arbitrator under the Program

' "Case" means any case or controversy cognizable under the Program

F.

where the amount in dispute is at least in the sum of $1,000.00

"Board” means the Board of Governors of the Attorney-Client Fee Dispute
G.

Resolution Program established under Part 137 of the Rules of the Chief

Administrator

"Fee Dispute” means the committee appointed by the Suffolk County Bar
H.

Association Board of Directors which oversees the Dispute Resolution
Program and make decisions concerning administration of the Program.



Section 3 Application

These rules apply where representation has commenced on or after January 1, 2002,
to all attorneys admitted to the Bar of the State of New York who undertake to
represent a client in a civil matter, where the majority of legal services are performed
in Suffolk County or where the attorney maintains an office for the practice of law in
Suffolk County.

These rules shall not apply to any of the following:

1 representation in criminal matters;

amounts in dispute involving a sum of less than $1,000.00 or more
than $50,000.00, except that an arbitral body may hear disputes
involving other amounts if the parties have consented in writing;
claims involving substantial legal questions, including professional

malpractice or misconduct;
claims against an attorney for damages or affirmative relief other

than adjustment of the fee:
disputes where the fee to be paid by the client has been
determined pursuant to statute or rule and allowed as of right by a

court; or where the fee has been determined pursuant to a court
order;

disputes where no attorney's services have been rendered for more

than two years;
disputes where the attorney is admitted to practice in another
jurisdiction and maintains no office in the State of New York, or

where no material portion of the services was rendered in New
York; and

disputes where the request for arbitration is made by a person who

is not the client of the attorney or the legal representative of the
client.



Section 4 Arbitrators

Applicants for membership as an Attorney Arbitrator must meet or exceed the
following requirements:

A.

B.

Minimum of five (5) years of admission to the Bar

Member in good standing of the Suffolk County Bar Association or

other recognized bar groups
Ability to evaluate and apply legal principles

Ability to manage the hearing process

Minimum of six (6) hours of fee dispute resolution training or

comparable training and experience in arbitration and/or other
forms of dispute resolution

Other relevant experience or accomplishments
Freedom from bias and prejudice
Thorough and impartial evaluation of testimony and other evidence

Willingness to devote time and effort when selected to serve

Willingness to successfully complete training under the guidelines

of the Program

Applicants for membership as a Non-Attorney Arbitrator must meet or exceed
requirements E through J above.

All training of arbitrators will be provided by the New York State Office of Court
Administration at its sole cost and expense, or by the Suffolk County

Bar Association, or other recognized dispute resolution programs approved by the

board.

Arbitrators will serve on a voluntary basis, without financial compensation.



Section 5 Initiating the Arbitration

The Submission Process

Client:

A client with a fee dispute starts the process by filing a request for dispute resolution
with the Administrator of the Program together with the required filing fee of $150.00
*see Financial Hardship Policy. Forms can be obtained by calling the Administrator
at 631/234-5511, extension 222, by obtaining the form in person at the Suffolk
County Bar Association, located at 560 Wheeler Road, Hauppauge, New York
11788-4357 or by requesting said form by facsimile transmission to the administrator
(631/234-5899) or by e-mail to the administrator at fee@scba.org between the hours
of 9:00 a.m. and 5:00 p.m., Monday to Friday, or you may download forms on the
SCBA wesbsite at www.scba.org/fee dispute/fee overview.html

Attorney:

An attorney starts the process by sending a Notice of Right to Arbitrate and required
forms to the client. If there is a prior written agreement to arbitrate, the initiating party
shall submit a copy to the Administrator with their request to arbitrate. If the client fails
to then file a request to arbitrate within 30 days, the attorney who's written agreement
provides for such dispute resolution may file the request to arbitrate. An attorney is
required to send by certified mail or by personal service, the notice of right to arbitrate
with appropriate forms upon initiation of any dispute involving fees between client and
attorney, and/or prior to commencement of any civil action for collection of fees.

A party may make application to the Administrator to have the filing fee waived,
based upon limited financial resources which make the filing fee a financial burden
or would prevent said client from utilizing this resolution program. The request must
be made in writing to the Administrator who will have the discretion to grant or deny
the request. Should the arbitration result in a finding in favor of the client for whom
the fee was waived, the waived filing fee will be deducted from such award, and paid
directly by the attorney to the Association, after deduction from said award.

The request for arbitration must contain the name and address of the

parties along with the telephone numbers of the parties to be contacted, and a
brief description of the claim and the amount involved.

Upon receipt of the request for arbitration, the Administrator will mail a copy of the
request for arbitration to the named attorney, together with an attorney fee response,
to be completed by the attorney and returned



to the Administrator within 15 days of mailing. The attorney will include with the
attorney fee response, a copy of retainer or letter of engagement, if any, and an
affidavit that a copy of the response was served on the client.

Upon receipt of the attorney fee response, or if no response is received within 15
days of mailing of the attorney fee response form to the attorney, the Administrator
will endeavor to appoint an arbitrator or arbitrators to the case with experience in the
subject matter of the representation. Arbitrators will be assigned from a panel of
neutrals who have qualified to act as arbitrators in fee dispute matters. Disputes
involving a sum of less than $10,000.00, but more than $1,000.00, will be submitted
to one attorney arbitrator. Disputes involving a sum of $10,000.00 or more, but less
than $50,000.00 (unless by agreement of the parties), will be submitted to a panel! of
three arbitrators, which will include one non-lawyer, unless otherwise provided for in
writing.

When a party and attorney are notified of the appointment of the arbitrator(s), any
conflict of interest shall promptly be disclosed in writing but not less than five (5) days
prior to the scheduled hearing.

Upon receipt of a case, the Administrator will notify the parties of a date, time, and
place for the hearing, which notice will be at least fifteen (15) days prior to the
scheduled date, with the identity of the arbitrator or arbitrators. All arbitrations will be
held at the offices of one of the arbitrators or at the Suffolk County Bar Association.

Section 6 Powers of arbitrator and conduct of the hearing

An arbitrator has the following powers:
A. Issue subpoenas and administer oaths

5 Take and hear evidence pertaining to the proceeding

C. Rules of Evidence need not be observed at the hearing and either party,
at his or her expense, may be represented by counsel. Representation by
counsel must be disclosed on filing form or response

Arbitrator(s) may adjourn or postpone the hearing



The burden will be on the attorney to prove the reasonableness of the fee by a
preponderance of the evidence and to present documentation of the work performed
and the billing history. The client must present his or her account of the service
rendered and time expended. Witnesses may be called by the parties. Participation
may be by written statement sworn to under penalties of perjury. The client will have
the right of final reply.

Any party may provide for stenographic or other record at the party's expense,
providing that the panel is given duplicate copy at time of hearing upon request by the
panel. Any other party to the arbitration will be entitled to a copy of said record, upon
written request and payment of the expense for such record.

The arbitration awards will be issued to the parties no later than thirty (30) days after
the completion of the hearing. Arbitration awards will be in writing and specify the
basis for the determination. Except as set forth herein, all arbitration awards will be
final and binding, unless a frial de novo is commenced under the Rules within the
time set forth therein.

Neither the Associations, nor the Committee, its Chair or members, Administrator,
Arbitrator and staff person acting under these Rules, shall be a necessary party in
any judicial proceeding relating to any arbitration conducted in accordance with these
Rules. None of the parties listed in the preceding sentence shall be liable for any act
oromission relating to any dispute in connection with any arbitration conducted under
these Rules. Without limiting the scope of the preceding two sentences, it is intended
that the Committee, its Chair and its members, and any Arbitrator acting under these
Rules have the same immunity as a judicial officer of body would have in a court
proceeding. The parties to any arbitration held under these Rules will be deemed to
have conferred the immunity described above.

The hearing will be conducted by either the sole or all of the arbitrators in case of a
controversy in excess of $10,000.00, but a majority may determine any question and
render an award.

Section 7 Trial de novo

A party aggrieved by the arbitration award may, unless there is a written agreement
to the contrary, commence an action on the merits of its fee dispute (a frial de novo)
in a court with jurisdiction over the amount in dispute, within thirty (30) days after the
arbitration award has been mailed. If no action is commenced within thirty (30) days
of the mailing of the arbitration award, the award shall become final and binding.
Upon filing of a demand for trial de novo, the aggrieved party shall also mail a copy
of the demands to the Administrator and other side.



Any party who does not participate in the arbitration hearing will not be entitled to
a trial de novo absent good cause for such failure to participate.

Arbitrators shall not be called as witnesses nor shall the arbitration award or
record of the proceedings be admitted in evidence at the trial de novo.

Section 8 Communication with arbitrators

No party and no one acting on behalf of any party will communicate unilaterally
concerning the arbitration with an arbitrator or a candidate for an arbitrator. Unless
the parties agree otherwise or the arbitrator so directs, any communication from the
parties to an arbitrator will be sent to the other party.

Section 9 Enforcement of arbitration awards

Any award that has become final and binding may be entered as a judgment upon
moving to confirm said decision in a court of competent jurisdiction, by appropriate
notice, pursuant to the CPLR Article 75.

Section 10 Vacancies

If, after an arbitrator is assigned to the case, the arbitrator is unable to perform his
or her duties, they will promptly notify the Administrator, who will appoint a substitute
arbitrator.

In the event that one arbitrator on a panel of arbitrators is unable to attend the
hearing or continue, the remaining arbitrators may continue with the hearing to the
determination of the controversy, unless one party objects. Upon receipt of an
objection, the arbitration will be deemed terminated and the matter will be reassigned
by the Administrator, who will appoint a substitute arbitrator to take the place of the
arbitrator who was unable to begin or conclude the arbitration hearing.

Section 11 Attendance at hearings

The arbitrators will maintain the privacy of the hearings unless the rules or the law
provides to the contrary. Any person having a direct interest in the arbitration is
entitled to attend the hearing. All attorneys are required to participate in the arbitration
program. The arbitrators shall otherwise have the power to require the exclusion of
any witness, other than a party or other essential person, during the testimony of any
other witness. It will be discretionary with the arbitrators to determine the propriety of
the attendance of any other person, other than a party and its legal representatives.

Section 12 Arbitration in the absence of a party or representative




Unless the law provides to the contrary, the arbitration may proceed in the absence
of any party or representative who, after due notice, fails to participate or fails to
obtain a postponement. An award will not be made solely on the default of a party.
The arbitrator will require the party who is present to submit such evidence as the
arbitrator may require to support the participant's position.

Section 13 Waiver of rules

Any party who proceeds with the arbitration after knowledge that any provision or
requirement of these rules has not been complied with, and who fails to state an
objection at the time of said arbitration or prior thereto, will be deemed to have
waived the right to object.

Section 14 Majority decision

When the panel consists of more than one arbitrator, unless required by law or by
these rules, the majority of the arbitrators (or the remaining arbitrators in the case of
a vacancy under Section 10) must make all decisions.

Section 15 Interpretation and application of rules

The arbitrators will interpret and apply these rules in so far as they relate to the
arbitrator's powers and duties. When there is more than one arbitrator, and a
difference arises among them concerning the meaning or application of these rules,
it will be decided by a majority vote. In the event that the Administrator or an
arbitrator(s) is unable to resolve any issue concerning the arbitrator(s) duties or
administration of this Program, said question will be referred to the Fee Dispute
Resolution Committee for a final decision.

Section 16 Time of award

Unless otherwise agreed by the parties, the award shall be issued not later than thirty
(30) days from the date of the completion of the hearing. The Administrator will, upon
receipt of the award from the arbitrator or chair of the panel, mail the same to the
parties at the address given by the parties for that purpose. The decision will be
accompanied by a letter advising the parties of their rights regarding the decision.

Section 17 Record Keeping

A The Administrator will maintain a separate folder for each "Request for

Arbitration" form received. The records are to be kept at the Suffolk

County Bar Association for two (2) years. At the end of the two years,
they may be disposed of as the Administrator sees fit,



B. With the exception of the award itself, all records, documents, files,
proceedings, and hearing pertaining to the arbitration of a dispute under
these rules, in which both parties have consented to be bound by the
results, may not be open to the public or any person not involved in the
dispute, and shall be confidential except to the extent necessary to take
ancillary legal action with respect to this fee matter.

The Association will maintain the names, addresses, telephone

numbers, and summary of credentials of the arbitrators and will update
the same from time to time.

Section 18 Financial Hardship Policy

The program'’s standard policy is to make the program accessible to all who
choose to use it. Toward that end, the program maintains a reasonable fee
schedule that considers the financial exigencies of the non-lawyer participants,
provides extended payment plans, and/or grants full or partial fee waivers under
circumstances of extreme financial hardship. Every attempt will be made to
keep the names of the individuals who seek hardship assistance and the
information disclosed confidential.

Section 19 Amendment of Rules

These rules may be amended from time to time, upon majority vote of the
Board of Directors of the Suffolk County Bar Association, the Board of
Governors, and the Presiding Justice of the Appellate Division, 2' Department.

SCBA Fee Dispute Resolution Rules (Amended 1/31/1 4)
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Case No.
Date Received:

{For Office Use Only)

REQUEST FOR FEE DISPUTE RESOLUTION
{Civil Cases)

Name, address and telephone number of client is:
Name:
Address:

Telephone No.:

The name, address and telephone number of the lawyer or law firm is:
Name;
Address:

Telephone No.:

Type of case involved (check all that are applicable):

Olandlord-Tenant ONegligence/P| OReal Estate
OGeneral Civil Litigation OCorporate OTraffic
OMalpractice/Medical OFamily Court/Custody OOther
OFamily Court/Support OJudicial Appointment/FC
OWills/Trusts/Estates OAppeliate

OCommercial OMatrimonial

Court in which the civil action was commenced, if applicable (include
county): Court County

Set forth the date when the lawyer first agreed to handle case:

Attach a copy of the written retainer agreement or letter of engagement
between lawyer and client. Attach copies of any other letters or papers that
discuss the fee agreement.

Describe briefly what was the fee arrangement:




10.

1.

State all amounts paid to the lawyer; provide dates of payment and what the
payment was to cover, if applicable:

State the total amount of moneys in dispute, including any amount the lawyer says you
still owe and any amount you already paid but believe should be refunded
{attach a copy of the lawyer's bill, if available):

Have you received a “Notice of Client’s Right to Arbitrate” from your attorney:
(enter “yes” or “no” in space). If yes, please attach a copy.

Briefly explain why you disagree with the amount of money for legal services billed, paid,
or demanded (use additional sheets, if necessary):




I elect to resolve this fee dispute by arbitration, to be conducted pursuant to Part 137 of the
Rules of the Chief Administrator [22 NYCRR] and the procedures of the Suffolk County Bar
Association, copies of which | have received. | understand that the determination of the arbitrator(s)
is binding upon both the lawyer and client, unless either party rejects the arbitrator’s award by
commencing an action on the merits of the fee dispute (trial de novo) in a court of law within 30 days
after the arbitrator's decision has been mailed.

Dated: Signed:

{Print name below signature)
O Will be represented by legal counsel
Name
Telephone Number

important: Request for Fee Arbitration must be filed with the Suffolk County Bar Association, if the attorney is
physically present in Suffolk County (has office in Suffolk) ar if the majority of the legal services have been performed in
Suffolk County. The Request must be filed within 30 days of the receipt from the lawyer of notice of the client's nght to
request arbitration. If the client does not file the Request for Fee Arbitration within those 30 days, the client will not be
permitted to elect to resolve the fee dispute by arbitration pursuant to Part 137, unless the attorney elects (o resolve this
matter by arbitration and the written agreement provides for the same. The lawyer is required to provide the client with
the address of the Suficlk County Bar Association upon request. A filing fee of $150.00 is required.

Method of Payment:

. Filing Fee of $150.00 paid by check is enclosed.”
I Eleet w make payment by credit card.
0 Visa €3 Master Card CAmerican Express CDiscover

Name on Credit Card:

Account #:

Expiration:___ /

Fhereby authorize the Suffolk County Bar Association in assessing a $150.00 charge to the above credit card account.

X

U3 Request payment plan.

4
(] t request a waiver of fee due to hardship (I understand that | must supply written verification of same).

* the filing fee of $150.00 should be remitted with this form unless a waiver is requested. Please Make check payable
to “Suffolk County Bar Association”

Please remit this form with payment to: Suffolk County Bar Association, 560 Wheeler Road, Hauppauge, NY 11788
4357, Attention: Fee Dispute Resolution Coordinator.
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SCBA Lawyers Helping Lawyers Committee

The SCBA Lawyers Helping Lawyers Committee provides free and
confidential assistance to those in the legal community who are concerned
about their alcohol or drug use and/or mental health or wellbeing or that of a
colleague or family member.

Assistance is available to the legal community including attorneys, members
of the judiciary, law students, and family members dealing with alcohol or
substance abuse disorder, other addictive disorders, anxiety, depression,
vicarious trauma, age related cognitive decline and other mental health
concerns that affect one's well-being and professional conduct.

Please call the
Lawyers Helping Lawyers Helpline at (631) 697-2499
to speak with an attorney who will provide support and recommend
resources. All calls are private and confidentiality is protected under
Judiciary Law Section 499. (Lawyer Assistance Committee)

Feel Free to Join Us at Our Weekly Recovery Meeting

The Lawyers Helping Lawyers Committee
Recovery Meeting
Open to anyone in the legal profession who has a desire to stop
drinking or using other substances.

Every Wednesday at 6PM
United Methodist Church of Hauppauge
473 Townline Road, Hauppauge, NY




