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The Educational Arm of the Suffolk County Bar Association
560 Wheeler Road, Hauppauge, NY 11788
(631) 234-5588
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Drafting, Funding and Properly Maintaining an
ILIT and SNT

FACULTY

Joseph T. LaFerlita, Esq., Farrell Fritz
Henry Montag, CLTC, TOLI Center East

Program Coordinator: Eileen Coen Cacioppo, Esq

QOctober 4, 2018
Suffolk County Bar Association, New York



Suffolk Academy of Law

DRAFTING, FUNDING AND PROPERLY MAINTAINING IRREVOCABLE LIFE

INSURANCE TRUSTS (ILITs) AND SPECIAL NEEDS TRUSTS (SNTs)
TIMED AGENDA

October 4, 2018

INTRODUCTIONS AND PRESENTATION OF SPEAKERS

Eileen Coen Cacioppo, Esq., Coordinator 12:30 - 12:40
PLACING AND MAINTAINING TRUST OWNED LIFE INSURANCE

Henry Montag

TOLI Center East 12:40-1:20

DRAFTING, FUNDING & PROPERLY MAINTAINING AN ILIT AND SNT
Joseph T. La Ferlita, Esq.
Farrell Fritz, P.C. 1:20 - 2:05

QUESTIONS AND ANSWERS BY PANEL 2:05-2:10

Please fill out the program evaluation form and add suggestions for future programs.

Thank you for attending this program!



Henry Montag CFP, CLTC henry@thetolicentereast.com

www.thetolicentereast.com 516 695-4662

Henry Montag CFP, CLTC

Henry Montag CFP, in practice since 1976 in L.IN.Y has authored articles and
acted as a source for NYSBA Senior Lawyer, NYSSCPA Tax Stringer, Tax Facts,
Bloomberg’s Estates Gift & Trust Journal, Trusts & Estate Magazine, & The WSJ. He
has appeared as a guest on Wall Street Week, Fox Business News & News 12.

He's provided CPE & CLE credits to NYSBA, ABA, AICPA, NYSSCPA, & EPC.
He co-authored an American Bar Association Flagship publication; Jan 2017,
“The Advisors & Trustees Guide to Managing Risk & Avoiding a Client Crisis”
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controversy. He counsels individual ptanning clients, beneficiaries, individual and corporate
fiduciaries, and not-for-profit entities, including public charities and private foundations, in
conneclion with a multitude of estate and trust-related matters. These include, among
others, the drafting of wills and trusts, estate tax and generation skipping tax planning,
audits of estate tax returns and income tax returns, the formation of not-for-profit entities,
obtaining Private Letter Rulings from the Internal Revenue Service, probate praceedings,
administration proceedings, judicial accounting proceedings, judicial proceedings for advice
and direction on behalfl of executors and trustees, spousal elective share proceedings, and
proceedings for the construction and reformation of wills and trusts. He represents clients
in the Surrogates Court and the United States Tax Court.

Mr. La Ferlita is admitted to practice in the State of New York, the Commonwealth of
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L. Trust vs. Outright Ownership of Life Insurance

a. Making sure the client appreciates what is obvious to the lawyer
i. Basic distinction between outright ownership & ownership by a trust

1. Legal title
2. Equitable title

ii. Distinction between revocable trusts & irrevocable trusts

iii. Funding the trust:
1. Ownership of the life policy
2. Designating the trust as the beneficiary of the life policy

b. Non-tax implications
i. Control
1. Over the life insurance policy
2. Over the policy proceeds
ii. Beneficiary’s creditors
iii. Beneficiary’s eligibility for Medicaid
iv. Administration expenses (e.g., trustee commissions)

c. Tax implications
i. Income tax
ii. Gift tax
ili. Estate tax

IL. With a Trust Come Fiduciary Duties of the Trustee
a. Duty of loyalty: primarily what the trustee should not do (e.g., do not self-deal)
b. Duty of care: primarily what the trustee should do (e.g., act prudently; prudence
determined by process undertaken, not outcome achieved)
i. Duty to invest trust assets prudently
1. Duty to diversify assets
2. Duty of care with respect to life insurance as a trust asset
c. Isthere a duty to inform beneficiaries of trust’s existence and how it is being
administered?

III.  Should the trust be structured as a grantor trust for income tax purposes?



IV.

VL

VII.

VIIL

FF\7748980.1

a. What is a grantor trust?

b. What triggers grantor trust status?

c. How can grantor trust status be helpful for trust owned life insurance?
1. The transfer for value rule

Crummey powers of withdrawal

a. What are they?

b. Why are Crummey powers helpful for trusts that own life insurance?
c. Isthere a limit as to whom can be named a Crummey power holder?

Trustee’s authority to distribute trust assets
a. Power to distribute income vs. the power to distribute principal
b. Should trust authorize distributions during the grantor’s/insured’s lifetime?
i. Affects the ability to decant the trust
c. Absolute discretion: pros and cons
i. From the beneficiary’s perspective
ii. From the trustee’s (grantor’s?) perspective
d. Ascertainable standard: pros and cons
i. From the beneficiary’s perspective
ii. From the trustee’s (grantor’s?) perspective

Choosing the appropriate trustee & successor trustees
a. What are qualities and virtues are needed to be a good trustee?
b. Does the trust have a mechanism for appointing successor trustees?
¢. Removing & replacing trustees
i. Is this a good idea?
ii. Who should have this power?
iti. Are there tax implications?
d. Issues to consider even when the perfect trustee is serving
i. Isthere an IRC 2511 problem?
ii. Isthere a disinterested trustee / authorized trustee?
e. Educating the trustee about asset management, including life insurance

Changing the unchangeable: modifying the terms of an irrevocable trust
Authorizing the trustee to make non-substantive changes

EPTL 7-1.9

Judicial reformation proceeding (and judicial construction proceeding?)

Trust decanting: one of the most significant developments in trust law in many
years

o oR

Supplemental needs trust provisions

a. What are they and what is their purpose?

b. Difference between a 1% party SNT and a 3" party SNT
c. Can a SNT own life insurance?



