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I Domestic Violence in Suffolk County Overview
LaToya James, Esq. & Wendy Linsalata
Long Island Against Domestic Violence
Will provide statistical information regarding victims of domestic violence and types of
domestic violence.

II Family Offenses & Important Details of Petitions for Orders of Protection
Court Attorney Referee Rosann Orlando

III. Domestic Violence & Child Welfare Issues
Hon. Theresa Whelan

VI.  Orders of Protection in District Court
Hon. James McDonaugh
Offenses for which ACOD available; OP violations/contempt applications.

V. Orders of Protection in Matrimonial Cases
Hon. Andrew Crecca



LaToya James, Esq.

LaToya James, Esq., is a former Senior Suffolk County Assistant District Attorney and a
Certified Matrimonial, Family, Child Custody and Visitation Mediator.

During her tenure in the District Attorney’s Office, Attorney James earned a reputation as an
aggressive yet compassionate prosecutor. She handled thousands of misdemeanor and felony
level criminal offenses from arraignment through trial. Ms. James ended her career with the
District Attorney’s Office as a Senior Assistant District Attorney in the Major Crime Bureau,
where she handled felony level criminal offences including robberies, burglaries, assaults, sex
and vehicular crimes. Ms. James has also been the designated prosecutor in the Integrated
Domestic Violence part of the Supreme Court and the Suffolk County Felony Youth Part.

LaToya’s experience as an Assistant District Attorney gives her invaluable insight into how
prosecutors investigate and evaluate cases, as well as the trial strategies they employ. She is
equipped with the knowledge and experience to dismantie the prosecution’s theory and secure
favorable results for her criminal court clients.

LaToya is the consulting attorney for Long Island Against Domestic Violence, an organization
committed to the empowerment of victims and survivors of Domestic Abuse. This partnership
with LIADV ensures that clients of The James Firm have access emergency shelter, counseling,
vocational training and educational resources.

Latoya is an experienced Criminal Defense attorney and a champion for victims of Domestic
Violence. She is well respected by colleagues, adversaries, law enforcement and the Judiciary.
The Nationa! Trial Lawyers Association has named LaToya James one of the Top 100 Trial
Lawyers in the State of New York. The American Society of Legal Advocates named LaToya
one of the Top 40 Lawyers under 40. LaToya embodies an unwavering commitment to justice
and is a zealous advocate for her clients. Her motto is “competent counsel inspires informed
decisions.”
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Physical and sexual assaults, or threats to commit them, are the most apparent forms of domestic violence and
are usually the actions that allow others 1o become aware of the problem. However, regular use of other
abusive behaviors by the batterer. when reinforeed by one or nore acts of physical violence, make up a larger
system of abuse. Although physical assaults may occur only once or occasionally. they instill threat of future

violent attacks and allow the abuser to take control over the woman's life and circumstances.

The Pawer and Control diagram is a particularly helpful tool in understanding the overall pattern of abusive
and violent behaviors. which are used by the batterer (o establish and maintain control over his partner. Very
often, one or more violent incidents are accompanied by an array of these other types of abuse. They are less

easily identified, yet firnly establish a pattern of intimidation and control in the relationship.

VIOLENCE

AND

MmOyl o IR
S

SorEin | CONTROL

VIOLENCE

% NenuaAl (iwrlh
prbideg sl

At e

Click image to enlarge

Power und Control Wheel
Forms ol Abuse

Children and Domestic Violence
Teens and Dating Violence
How to Help a Friend

Men and Domestic Violence
The Clderty

Mivths and Facts



L.I. Against Domestic Violence is committed to the empowerment of victims and survivors of domestic
violence through supportive services including hotline, counseling, vocational training, emergency shelter,

prevention and education resources. and legal advocacy.
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Biography of Rosann O. Orlando

The distinguished Court Attorney Referee Rosann O. Orlando has served as a Court Attorney
Referee since 2009. She joined the Suffolk County Family Court as a Support Magistrate in 2004.

Prior to her joining the court system she worked in private practice and with the Long Island
Coalition against Domestic Violence. She also served as an Assistant District Attorney with the
Suffolk County District Attorney’s Office.

She attended SUNY Old Westbury and received her Bachelor in Science. She received her Juris
Doctorate from Touro College Jacob D. Fuchsberg Law Center graduating summa cum laude.

She is a member of the New York State Bar Association and New York State Judicial Committee
on Women in the Courts. Referee Orlando has extensive knowledge and experience in domestic
violence, custody, visitation, and family offense matters. She is a loving wife, proud mother and true
definition of brilliance and class.



L FAMILY OFFENSES (FCA Articie 8)

Harassment: 1°*¢ Depree: Penal Law §240.25

A person is guilty of harassment in the first degree when he or she
intentionatly and repeatedly harnsses another person by following such
person in or sbout a public placc or places or by engaging in a coursc of
conduct or by repeatedly committing acts which places such person in
reasonable fear of physical injury. This section shall not apply to activities
regulated by the national labor relations acl, as amended, the reilway labor
act, as amended, or the federal employment labor management act, as
amended.

Harassment: 2™ Depree: Penal Law §240.26

A Person is guilty of harassment in the second degree when, with intent to
harass, annoy or elarm another person:

1. He or she strikes, shoves, kicks or otherwise subjects such other
person o physical contact, or attempts or threatens to do the
same; or

2. He or she follows a person in or about a public place or placcs; er

He or she engages in a course of conduct or repeatedly commits ects which
alarm or seriously annoy.

Appravated Harassment; 2% Depree: Penal Eaw §240.30

A persan is guilty of aggravated harnssment in the sccond degree when, with intent
to horass, annoy, threatcn or alarm another person, he or she:

1. With inicat to harass another person, the actor elther:
(a). Communicales, anonymously or otherwise, by telephone, by Computer or aoy
otlier clectronic means, or by mail, or by transmitting or delivering any other form
of communication. A theeat to cause physical harm to, or unlawful harm to the
property of, such person, or a member of such person’s same family or
household as defined to subdivislon one of section 530.11 of the criminal
procedure law, and the actor knows or reasonably should know that such
communication will cause such person to rezsonably fear harm to suck person’s
physicat snfety or property, or {o the physical safety or property of a member of
such person's same fasnily or houschold; or
() Causes a communication to be initinted by anonymously or otherwisc, by
telephone, by Computer or any other electronic means, or by mail, or by
transmitting or delivering any other form of communication. A threat ta cause
phyaical harm or unlawlul harm to the property of, such person, a member of
such person’s same famity or houschold as defined in subdivision one of scction
530.11 of the criminal procedure law, and the actor knows or reasonably should
know that such communication will causc such person to ressonably fear harm
to such persun’s physical safety or property, or to the physical safety or
property of a member of such person's same family or houschold; or

2. With fntent to harass, annoy, threaten another person, he or she makes a
telephone call, whether or nol a conversation casures, with no purpose of legitimate
communication; ot

J.With the intent to harass, annoy, threaten or alarm another person, he or she
strikes, shoves, kicks, or otherwise subjects another person to physical contact, or
attempts or threatens o do the same because of a beliel or perception regarding such
person's race, color, national origin, ancestry, gender, religion, religious practice,
age, disability or sexual oricntation, regardless of whether the beticl or perception is
comect; or

4. With the intent to harass, annay, threaten or alarm anoilier person, he or she
strikes, shoves, kicks or otherwise subjects another person to physical contact
thereby causing physical injury to such person or to a family or houschold member
of such person as defined in section 530.11 of the criminal procedure law.

5. He or she commits the crime of harassment in the first degree and has previously
been convicted of the crime of harassment in the first degree as defined by section
240,25 of this article within the preceding len years,

For the purposes of subdivision one of this scction, “form of written
communication” shall include, but not be limited 1o, a recording as defined in
subdivision six of section 276.00 of this part.

Assault: 2°9 Depree: Penal Law §120.05

A person is guilty of essault in the second degree when:
l.  With intent to cause serious physical injury to another person, he

causes such injury to such person or to o third person; or

2. With intent to cause physicat injury to another persen, he causes

such injury to such person or 1o & third person by means of a

deadly weapon or a dangerous instrument; of

Not applicable

He recklessly causcs serious physicnl injury 10 another person by

means of a deadly weapon or a dangerous instrument; or

5. Fora purposc other than lawfu! medical or therapeutic trestment,
he intcntionaily causes stupor, unconsciousness, or other physical
impairment or injury to another person by administering to him,
without his conscnt, a drug, substance or preparation capable of
praducing the same; or

6. In the course of and in furtherance of the commission or attempted
commission of a felony, other than a felony defined in article one
hundred thirty which requires corroboration for conviction, or of
immediate flight therefrom, he, or another participant if there be
an, causes physical injury to a person ather than one of the
participants; or

7. Notapplicable

8. Being cighteen ycars old or more and with intent to cavse physical
injury to a person less than cleven years old, the defendant
recklessly causes serious physical injury to such person; or

9, Being cighteen years old or more and with intent to cause physical

injury to a person less than seven years old, the defendant causes

such injury to such person; or

Not applicable

With intent to cause physical injury to a person who is sixty-five

years of age or older3, he or she causes such injury to such person,

and the actor is more than ten years younger than such person.

b

10.
11,

Assault: 3* Depree: Pennl Law §120.00
A person is guilty of assault in the third degree when:

1. With intent to cause physical injury to another person, he causcs
such injury to such person or to a third person; or

2. He recklessly causes physical injury to another person; or

3. With criminal negligence, he causcs physical injury to another
person by means of a deadly weapon or a dangerous instrument,

Disorderly Conduct: Penal 24().2

A person is guilty of disorderly conduct when, with intent to cause, public
inconvenience, annoyance or alarm, or recklessly creating a risk

thereof:

1. He engages in fighting or in violent, tumultuous or threatening
behavior; or

2. He makes unrcasonable noise; or

3. In a public place, he uses abusive or obscene language, or makes an
ohscene gesture; or

4. Without lawful authority, he disturbs any lawful assembly or
meeting of persons; or

5. He obstructs vehicular or pedestrian traflic; or

6. He congregates with other persons in a public place and refuses to
comply with a law{ul order of the police to dispersc; or

7. He creates & hazardous or physically offensive condition by any act
which serves no legitimate purpose.

Reckless Endangerment; 2™ Depree: Penal Law §120.20

A person is guilty of reckless endangerment in the second degree when he
recklessly enpnges in conduct which creates a substantinl risk of serious
physical injury o another person.

Reckless Endanperment: 1*' depree Penal Law §120.25

A person is guilty of reckless endangerment in the [irst degree when, under
circumstances evincing a depraved indifference to human life, he recklessly
cngages in conduct which creates a grave risk of death to enother person,




Criminal Mischiel; 3" Degrec: Penal Law §145.05

A person is guilty of criminal mischief in the third degree when, with intent
to damape property of another person, and having no right to do so nor any
reasonable ground to believe that he or she has such right, he or she:

1. damages the motor vehicle of another person, by breaking into such
vehicle when it is locked with the intent of stealing property, and within
the previous ten year period, has been convicted three or more times, in
separatc criminel transactions for which sentence was imposed on
separate oceasions, of criminal mischiel in the fourth degree as delined
in scction 145.00, criminal mischief in the third degree as defined in
this section, criminal mischief in the sccond degree as defined in section
145.10, or criminal mischief in the first degree as defined in scetion
143.12 of this article; or

2. Damages property of another person in an amount exceeding two
hundred fifty dollars.

Criminal Mischief: 2% Degree: Pennl Law §145.10

A person is guilty of criminal mischief in the sccond degree when with
intent to damage property of another person, and having no right to do
so nor any rensonable ground to believe that he has such right, he damages
property of another person in an amount exceeding one thousand five
hundred dollars.

Criminal Mischief; 4 degrec: Penal Law §145.00

A person is puilty of criminal mischief in the fourth degree when having
no right to do 50 nor any reasonable ground to believe that he or she has
such right, he or she:

1. Intentionally damages property of another person; or

2. Intentionally participates in the destruction of an abnndoncd building
as dcfined in section one thousand nine hundred seventy-onc-n of the real
property nctions and proceedings law; or

3. Reckiessly damages property of another person in an amount
exceeding two hundred fifty dollars; or

4. With intent to prevent 2 person from communicating a request for
emergency assistance, intentionally disables or removes telephonic, TTY or
similar communication sending cquipment while that person: (n) is
attempting to scck or is engaged in the process of seeking emergency
assistance from police, law cnforcement, fire or emergency medical
services personnel; or (b) is attempting to seek or is engaged in the process
of seeking emergency assistance {rom another person of entity in order 1o
protect himsclf, herself or a third person from imminent physical injury.
The fact that the defendant has an ownership interest in such equipment
shall not be a defense to a charge pursuant to this subdivision.

Menacing; 3™ Depree: Penal Law §120.15

A person is guilty of menacing in the third degree when, by physical
menace, he or she intentionally places or atempts to place another person
in fear of death, imminent serious physical injury or physical injury

Criminal Mischief: 1" Degree: Penal Law §145.12

A person is guilty of criminal mischief in the first degree when with_intent to
damage property of another person, and having na right 10 do_so nor any
reasonable ground to believe that he has such right, he damages property of
another person by means of an explosive.

Menucing; 2™ Degree; Pennl Law §120.14

A person is guilty of menacing in the second degree when:

1. He or she intentionally places or attempis to place another person in
reasonable fear of physical injury, serious physical injury or death by
displaying a deadly weapon, dangcrous instrument or what appears io be a
pistol, revolvet, rifle, shotgun, machine gun or other fircarm; or

2. He or she repeatedly follows a person or engages in a course of conduct
or repeatedly commits acts over a period of time intentionally placing or
attempting to place another person in reasonable fear of physical injury,
serious physical infury or death; or

3. Me or she commits the crime of menacing in the third degree in
vioiation of that part of a duly scrved order of protection, or such

aorder which the defendant has actual knowledge of because he or she was
present in court when such order was issued, pursuant to erticle cight of the
family court act, section 530,12 of the criminal procedure faw, or an order
of protection issued by a court of competent jurisdiction in anather state,
territorial or tribal jurisdiction, which directed the respondent or defendant
to stay away from the person or persons on whose behalf the order was
issued.

Menacing: 1* Degree: Penal Law 5120.13

A person is guilty of menacing in the first degree when he or she commils
the crime of menacing in the sccand degree and has been previously
convicted of the crime of menacing in the second degree or the crime of
menacing a police officer or peace officer within the preceding ten years

Criminal Obstruction of Breathing or Blood Circulation: Penal
Law§121.11

A person is guilty of eriminal obstruction of breathing or blood circulation
when, with intent 1o impede the normal breathing or circulation of the blood
of another person, he or she:

a. applics pressure on the throat or neck of such person; or

b. blocks the nose or mouth of such person,

Sexusl Abuse 2 Depree: Penal Law §130.60

A person is guilty of scxual abusc in the sccond degree when he or she
subjects another person Lo sexual contact and when such other person is:

In capable of consent by reason of some factor other than being less than
scventcen years old;

Only acts as set forth in subdivision one (1) are applicable here.




exuzl Abuse: 3 Degree: Penal Law §130.55
A person is guilty of sexual abuse in the third degree when he or she
subjects another person to s¢xual contact without the latter’s consent;
cxcept that in any prosecution under this section, it is an afTirmative
defense that (a) such other person’s lack of consent was due solely to
incapacity to consent by reason of being less than seventeen years old, and
(b) such other person was morc than fourteen years old, and (c) the
defendant was less than five years older than such other person.

Atiempted Assault (Attempt to commit a crime: Pennl Law §110.10
A person is guilty of an attempt to commit a crime when, with intent 1o

commit a crime, he engages in conduct which tends to cffect the commission
of such crime,

Stalking: 1* Degree: Penal Law §120.60

A person is guilty of stalking in the first degree when he or she commits
the crime of stalking in the third degree as defincd in subdivision three of
section 120,50 or stalking in the second degree as defined in section
120.55 of this article and, in the course and furtherance thereof, he or she:
1. Intentionally or recklessly causes physical injury to the
victim of such crime; or
2. Commits a class A misdemeanor defined in article one
hundred thirty of this chapter, or a class E felony defined in section
130,25, 130.40, or 130.85 of this chapter, or a class D felony defined in
section 130.30 or 130.45 of this chapter.

Stalking: 2" Degree: Penal Law §120.5
A person is guilty of stalking in the second degree when he or she:

1. Commits the crime of stalking in the third degree as
defined in subdivision three of section 120.50 of this article and in the
course of and in furtherance of the eommission of such offense: (i)
displeys, or possesses and threatens the use of, a firearm, pistol, revolver,
rifle, shotgun, machine gun, electronic dart gun, clectronic stun gun, canc
sword, billy, blackjack, bludgeon, metal knuckles, chuka stick, sand bag,
sandclub, slingshot, [fig 1] slungshot, shirken, "Kung Fu Star", dapger,
dangerous knife, dirk, razor, stiletto, imitation pistol, dangerous
instrument, deadly instrument or deadly weapon; or (i} displays what
appears to be a pistol, revolver, rifle, shotgun, machine gun or other
fircarm; or

2. Commits the crime of stalking in the third degree in
violation of subdivision three of scction 120,50 of this article ugainst any
person, and has previously been convicted, within the preceding five
years, of a specified predicate crime as defined in subdivision five of
section 120.40 of this article, and the victim of such specified predicate
crime is the victim, or an immediate family member of the victim, of the
present oflense; or

3. Commits the crime of stalking in the {ourth degree and
has previously been convicted of stalking in the third degrec as defined in
subdivision four of section 120.50 of this article against any person; or

4. Being twenty-one years of age or older, repeatedly
follows a person under the age of fourteen or cngages in & course of
conduct or repeatedly commits acts over a period of time intentionally
placing or attempting to place such person who is under the age of
fourteen in reasonable fear of physical injury, serious physical injury or
death [fig 1], or

5. Commils the crime of stalking in the third degree, as
defined in subdivision three of section 120.50 of this article, against ten or
more persons, in ten or more separatc transactions, for which the actor has
not been previously convicted.

Stalking: 3 Degree: Penal Law §120.50
A person is guilty of stalking in the third degree when he or she:

1. Commits the crime of statking in the fourth degree in
violation of section 120.45 of this article against three or more persons, in
three or more separate transactions, for which the actor has not been
previously convicted; or

2. Commits the crime of stalking in the fourth degree in
violation of section 120.45 of this article against any person, and has
previously been convicted, within the preceding ten years of a speeified
predicate crime, as defined in subdivision five of section 120.40 of this
arficle, and the victim of such specified predicate crime is the victim, or an
immediate family member of the victim, of the present offense; or

3.  With intcnt to harass, annoy or alarm a specific
person, intentionally engages in a course of conduct directed &t such person
which is likely lo cause such person to reasonably fear physical injury or
serious physical injury, the commission of a sex offense against, or the
kidnapping, unlawful imprisonment or death of such person or a member of
such person's immediate family; or

4, Commits the crime of stalking in the fourth degree and has
previously been convicted within the preceding ten years of stalking in the

fourth degree.

Stalking: 4" Degree: Penal Law §12045
A person is guilty of stalking in the fourth degree when he or she

intentionally, and for no legitimate purposc, engages in a course of conduct
directed at a specific person, and knows or reasonably should know that such
conduct:

1. is likely to causc reasonable [ear of material harm to
the physical health, safety or property of such person, a member of such
person's immediate family or a third party with whom such person is
acquainted; or

2. causes material harm to the mental or emotional
health of such persen, where such conduct consists of following, telephoning
or initiating communication or contact with such person, & member of such
person's immediate family or a third party with whom such person is
ncquainted, and the actor was previously clearly informed to cease that
conduct; or

3. is likely to cause such person to reasonably fear that
his or her employment, business or carcer is threatened, where such conduct
consisls of appearing, telephoning or initiating communication or contact at
such person's place of employment or business, and the actor was previously
clearly informed 1o cecase that conduct.

Strangulatipn: 2™ Degree: Pennl Law §121.12

A person is guilty of strangulation in the second degree when he or she
commits the crime of criminal obstruction of breathing or bloed
circulation, as defined in section 121,11 of this article, and thereby causes
stupor, loss of consciousncss for any period of time, or any other physical
injury or impairment.

Strangulation: 1" Degree: Penal Law §121.13

A person is guilty of strangulation in the first degree when he or she commits
the crime of ¢criminal obstruction of breathing or blood circulation, as defined
in section 121.11 of this article, and thereby causcs serious physical injury to
such other person.

Grand Larceny: 3™ Depree: Penal Law §155.35
A person is guilty of grand larceny in the third degree when he or she

steals property and:
1. when the value of the property exceeds three thousand dollars, or
2. the property is an automnated teller machine or the contents of an
sutomated teller machine.




Identity Theft:2" Depree: Penal Law §190.79

A person is guilly of identity theft in the sccond degree when he or she
knowingly and with intent to defraud assumes the identity of another
person by presenting himself or herself as that other person, or by
acting as that other person or by using personal identifying information of
that other person, and thereby:

1. obtains goods, money, property or scrvices or uscs credit in the
nume of such other person in an aggregate amount that exceeds five
hundred dollars; or

2. causes financial loss to such person or to another person or
persons in an aggregate amount that exceeds five hundred dollars; or

3. commits or aftempts to comnmit & felony or acts as an accessory (o
the commission of a felony; or

4. commits the crime of identity theft in the third degree as defined in
section 190,78 of this articic and has been previously convicted within
the last five years of identity theft in the third degree as defined in
scction 190.78, identity theft in the sccond degrec as defined in this
section, identity theft in the first degres es defined in section 150.80,
unlawful possession of personal identification information in the third
degree as defined in section 190.81, unlawful possession of personal
identification information in the second degree as defined in section
190.82, unlawful possession of personal identification information in
the first degree as defined in section 190.83, unlawful possession of a
skimmer device in the sccond degree as defined in scetion 190,85,
unlawful possession of a skimmer device in the first degree as
defined in section 190.86, grand larceny in the fourth degree as defined in
section 155.30, grand larceny in the third
degree as defined in section 155.35, grand larceny in the sccond degree
as defined in section 155.40 or grand larceny In the first degree as
defined in section 155.42 of this chapter

Identity Theft: 1% Depree: Penal Law §190.80
A person is guilty of identity theft in the first degree when he or she
knowinply and with intent to defraud assumes the identity of another
person by presenting himself or herself as that other person, or by
acting as that other person or by using personal identifying Information of
that other person, and thereby:

1. obtains goods, moncy, property or services or uses credit in the

name

of such other person in an eggregate amount that exceeds two
thousand dollars; or

2. causes financial loss to such person or to another person or
persons in an aggregate amount that exceeds two thousand dollars; or

3. commits or aticmpts 1o commit a class D felony or higher level
crime or acls as an accessory in the commission of a class D or higher
level felony; or

4. commits the crime of identity theft in the second degree as defined in
section 190,79 of this article and has been previously convicted within
the last five years of identity thefl in the third degree as defined in
section 190.78, identity theft in the sccond degrec as defined in
sectiont 190.79, identity theft in the first degree as defined in  this
section, unlawful possession of personal identification information in
the third degree as defined in section 190.81, unlawful possession of
personal identification information in the second degree as defined in
section 190.82, unlawful possession of personal identification
information in the first degree as defined in scction 190.83, unlawful
possession of a skimmer device in the second degree as defined in
section 190.85, unlawful possession of a skimmer device in the frst
degree as defined in scction 190.86, grand larceny in the fourth degree
as defined in section 155.30, grand larceny in the third degree as defined
in section 155,35, grand larceny in the second degree as defined in
section 155.40 or grand larceny in the first degree as
defined in section 155.42 of this chapler.

Grand Larceny: 4" Depree: Penai Law §155.30
A person is guilty of grand larceny in the fourth degree when he
steals property and when:

1. The value of the property exceeds one thousand dollars; or

2, The property consists of a public record, writing or instrument
kept, filed or deposited according to law with or in the keeping of any
public office or public servant; or

3. The property consists of secret scientific material; or

4, The property consists of a credit card or debit card; or

5. The property, regardless of its nature and value, is token from the
person of another; or

6. The property, regardless of its nature and value, is obtained by
extortion; or

7. ‘The property consists of one or more firearms, rifles or sholguns,
as such terms arc defined in section 265.00 of this chapter; or

8. The value of the property exceeds one hundred dollars and the
property consists of a motor vehicle, as defined in section one hundred
twenty-five of the vehicle and traffic law, other than & motorcycle, as
defined in section one hundred iwenty-three of such law; or

9, The property consists of a scroli, religious vestment, a vessel, an
ilem comprising a display of religious symbols which forms &
representative expression of faith, or other miscellancous itemn of
property which:

(a) has a vaiue of at least one hundred dollars; and

(b) is kept for or used in connection with religious worship in any
building, structure or upon the curtilage of such building or structure
uscd as a place of religious worship by a religious corporation, as
incorporated under the religious corporations law or the education law.

10. The property consists of an access device which the person intends
to use unlawfutly to obtain telephone service.

11. The property consisis of anhydrous ammonia or liquefied ammonia
gas and the actor intends to use, or knows another person intends to
use, such anhydrous ammonia or liquefied ammonia gas to manufacture
methamphetamine.

Identity Thefi: 3™ Degree: Penal Law §190.78
A person is guilty of identity theft in the third degrec when he or

she knowingly and with intent to defraud assumes the identity of another
person by presenting himself or herself as that other person, or by

acting as that other person or by using personal identifying information
of that other person, and thercby:

1. obtains goods, moncy, property or services ar usca credit in the
name of such other person or causcs financial loss to such person or to
another person or persons; or

2. commits & class A misdemeanor or higher level crime.

A person is guilty of cocrcion in the second degree when he or she
compels or induces a person to engage in conduct which the latter has a
Jegal right to abstain from engaging in, or to abstain from engaging in
conduct in which he or she has a Jegal right to cngage, or compels or
induces a person to join a group, organization or criminal caterprise
which such latter person has a right to abstain from joining, by means
of instilling in him or her a fear tha, if the demand is not complicd
with, the actor or another will:

. Cause physical injury to a person; or Causc damage 1o property; or Engage in other
conduct constituting & ctime; or Accuse some person of a crime or cause criminel
charges to be instituted against him or ber, or

Exposc a sccrct or publicize an asserted fact, whether true or

false, tending to subject some person to hatred, contempt or ridicule;

or Cause 8 strike, hoyeolt or other collective labor group action

injurious to some persan's business; except that such a threat shall not

be deemed coercive when the act or omission compelled is for the benefit

of the group in whose interest the actor pusports to act; o Testify or provide
information or withhold testimony or information with respect to another’s legal claim
or defensc; or Use or abuse his or her position as a public servant by performing some
act within or related 10 his or her oficial duties, or by failing or refusing to perform an
official duty, in such menner as to affect

some person adversely; or Perform any other act which would not in itsell materiafly
benefit the actor but which is calculated to harm another persen materially with respect
to his or her health, safety, business, calting, career, finencial condition, reputation
or personat retationships




Ii. TERMINATION

Family Court Act 8842 (2)(k):

In addition to foregoing provisions, the court may issue an order pursuant
to section two hundred twenty-seven-c of the real property law,
suthorizing the parly for whose bencfit any order of protection has been
issued to terminate a lease or rental agreement pursuant to section two
hundred and twenty-seven-c of the real property law.

NY CLS REAL PROPERTY §227-¢(2016) Termination of residential
lease by victims of domestic violence.
{copy provided in attached material)

III. EXAMPLES OF CATAGORIES THAT ARE NOT FAMILY
OFFENSES

Alcohelism or alcohol abuse

Prug addiction or drug overdose

Refusal to pay bills or reat

Unplugging the intemnet

Name calling

ENDANGERING THE WELFARE OF A CHILD NOT A
FAMILY OFFENSE

Mental Illness

Suicidal

Cheating on significant other

0. Wishing the petitioner dead or a terminal illness
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§ 227-ca Termination of residential lease by victims of domestic violence

1. In any lease or rental agreement covering premises occupied for dwelling purposes, a
lessee tenant for whose benefit any order of protection has been issued by a court of
competent jurisdiction, shall be permitted to terminate such lease or rental agreement and
quit and surrender possession of the leasehold premises, and of the land so leased or occupied
pursuant to the provisions of this section and to be released from any liability to pay to the
lessor or owner, rent or other payments in lieu of rent for the time subseguent to the date of
termination of such lease in accordance with subdivision two of this section.

2. (a) A lessee or tenant for whose benefit any order of protection has been issued by a court of
competent jurisdiction, may, on ten days' notice to the lessor or owner of the premises
occupied by such person, and to any co-tenants of such lessee or tenant, seek an order of the
court that issued such order of protection authorizing such lessee or tenant to terminate such
party's lease or rental agreement. Such court shall hear any such application at any time
that the order of protection remains in effect, whether or not the action in which it was issued

remains open.



{b} The court shall issue such order only if the applicant lessee or tenant establishes to the
satisfaction of the court that:

(l) notwithstanding the existence of an order of protection there continues to exist a
substantial risk of physical or emotional harm to such person or such person’s child from the party
covered by the order of protection if the parties remain in the premises and that relocation will
substantially reduce such risk;

(ii) the lessee or tenant attempted to secure the voluntary consent of the lessor or owner

to terminate the lease or rental agreement and the lessor or owner refused to permit
termination;

http://vyww.lexis.com/research/retrieve? m=41fd6a0ce8fd8a0705e75d09893chcfe&cesve=It... 6/3/2016



Three steps for termination of lease

1. In any lease or rental agreement covering premises occupied for dwelling
purposes, a lessee or tenant for whose benefit any order of protection has
been issued...shall be permitted to terminate such lease or rental
agreement and quit and surrender possession of the leasehold premises,
and of the land so leased or occupied...to be released from any liability to
pay to the lessor or owner, rent or other payments in lieu of rent for the
time subsequent to the date of termination of such lease.

2. A lessee or tenant for whose benefit any order of protection has been
issued...may, on ten days notice to the lessor or owner to the premises
occupied by such person, and to any co-tenants of such lessee or tenant,
seek an order of the court that issued such order of protection authorizing
such lessee or tenant to terminate such party’s lease or rental agreement.
Such court shall hear any such application at anytime that any order of
protection remains in effect, whether or not the action in which it was
issued remains open.

(a) The court shall issue such order only if the applicant
lessee or tenant establishes to the satisfaction of the
court that:

(i) Notwithstanding the existence of an order of
protection there continues to exist a
substantial risk of physical emotional harm to
such person or such person’s child from the
party covered by the order of protection if
the parties remain in the premises and that
relocation will substantially reduce such risk;

(ii) The lessee or tenant attempted to secure the
voluntary consent of the lessor or owner to
terminate the lease or rental agreement and



the lessor or owner refused to permit
termination;
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{*1]In the Matter of Amanda Chambers Johnson, petitioner,
v

Margaret Palumbo, administrator of the City of Poughkeepsie Office of Section 8
Housing, et al., respondents.

PROCEEDING pursuant to CPLR article 78 to review a determination of a hearing
officer dated March 25, 2014, which, after a hearing, confirmed the determination of the
City of Poughkeepsie Office of Section 8 Housing to terminate the petitioner's
participation in the Section 8 Housing Choice Voucher Program (see 42 USC § 1437f[b]
[1]), which proceeding was transferred to this Court pursuant to CPLR 7804(g) by order
of the Supreme Court (Denise M. Watson, J.), entered in Dutchess County on October |,

2014.
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Legal Services of the Hudson Valley, Poughkeepsie, NY (Jared L. Gilman and Vinita
Kamath of counsel), for petitioner.

McCabe & Mack LLP, Poughkeepsie, NY (David L. Posner and Andrea L. Gellen of
counsel), for respondents.

BRATHWAITE NELSON, J.

The petitioner, Amanda Chambers Johnson, lived in an apartment in Poughkeepsie
with her five children with the assistance of rent subsidy benefits under the Section 8
Housing Choice Voucher Program (see 42 USC § 1437f[b)[1]). On February 11, 2014,
she was notified that her benefits under the program were being terminated due to alleged
violations of the program rules. After an administrative hearing, the determination to
terminate her benefits was confirmed based upon the finding that she was obligated, but
failed, to request permission to add Antwone Jordan-McGill (hereinafter McGill) as an
occupant to her subsidized apartment. We consider whether, under these circumstances,
the petitioner was entitled to the housing protections of the Violence Against Women Act
(hereinafter the VAWA; now 34 USC 12291 et seq.) based upon uncontested hearing
evidence establishing that she was subjected to an escalating pattern of stalking and
abusive behavior and domestic violence by McGill, a former intimate partner, whose
course of abusive and violent conduct against her included his unwanted presence in her
apartment. For the reasons that follow, we conclude that she was entitled to the housing
protections of the VAWA, which prohibited her termination from the program on this
ground (see 42 USC § 14043e-1 1[bI[2D)-

1. Factual and Procedural Background

The respondent City of Poughkeepsie Office of Section 8 Housing (hereinafier the
Agency) administers the federally funded Section 8 Housing Choice Voucher Program,
which provides rent subsidies to low-income tenants (see 42 USC § 1437f). The petitioner
had been a [*2]participant in the program for approximately 10 years and had resided with
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her children in Poughkeepsie at a particular apartment (hereinafter the contract unit) with
the assistance of the program for approximately 7 years. Through a "Notice of
Termination" letter dated February 11, 2014, the Agency notified the petitioner that it had
decided to terminate her program assistance on the ground that she had violated the
Housing and Urban Development (hereinafter HUD) Rules and Regulations. Specifically,
the notice alleged that during the Section 8 recertification process on November 12, 2013,
the petitioner had failed to fully disclose her household composition and all of the income
attributable to her household, and had failed to request the Agency's approval to add
another family member as an occupant to the contract unit. It further alleged that the
Agency had learned that McGill had lived with the petitioner at the contract unit from
June 2012 until December 2013, at which time he was arrested. It is undisputed that
McGill remained incarcerated from the date of that arrest throughout these proceedings.
The notice further advised the petitioner that if she did not agree with the decision to
terminate her participation in the program, she had the right to request an "informal
hearing” in accordance with 24 CFR 982.555 of the HUD Rules and Regulations. Federal
regulations governing the Housing Choice Voucher Program require that, prior to the
termination of housing assistance payments under an outstanding housing assistance
payments contract, the participant be given the opportunity for an informal hearing to
determine whether the agency's decision to terminate assistance is in accordance with the
law (see 24 CFR 982.555[a]).

The petitioner requested such a hearing, which was held on March 19, 2014. In
accordance with the governing rules and regulations, the Agency and the petitioner were
each given the opportunity to present evidence (see 24 CFR 982.555[e][5]), and the
hearing officer allowed each to submit a written summation to assist with his
determination. The Agency presented the testimony of one of its housing program
assistants and the testimony of a private investigator hired by the Agency, as well as
documentary evidence. The program assistant testified that his boss had received an
anonymous phone call from a person reporting that someone was living at the contract
unit with the petitioner. Although the program assistant did not know when that
anonymous phone call was received, the investigator testified that McGill was already
incarcerated on charges stemming from his December 2013 arrest when she received the
matter to investigate. The investigator further testified that because McGill was
incarcerated, she did not conduct any "investigation or personal surveillance” of the

file:///C:/Users/cynthia/Downloads/matter_of_johnson_v. _palumbo®20(1).html 10/23/2017



Matier of Johnson v Palumbo (2017 NY Slip Op 06534) Page 4 of 14

contract unit. Her investigation consisted solely of gathering documents by submitting
Freedom of Information Law (FOIL) requests to various governmental agencies. Through
this investigation, she obtained copies of, among other things, McGill's pay stubs, his
driver’s permit application, and records of his parole home visits by New York State
Department of Corrections and Community Supervision parole officers, all of which listed
the contract unit as McGill's address. The parole records also indicated that McGill's
parole officer had some form of contact with McGill at the contract unit during some
visits made between June 2012 and December 2013. In addition to these documents, the
Agency submitted a Domestic Incident Report dated December 19, 2013, completed by a
police officer, which reported an incident, described more fully by the petitioner in her
testimony at the hearing, in which McGill pursued the petitioner to a police station
parking lot, where he punched her twice in the face before being arrested. The Domestic
Incident Report indicated that the parties did not live together, but it also listed the
contract unit as the address for both the petitioner and McGill. Based on this documentary
evidence establishing that McGill had used the contract unit as his address, the Agency
asserted that McGill was residing at the contract unit and the petitioner's housing
assistance benefits were properly terminated because she failed to request Agency
approval to add him as an additional occupant to the unit and disclose his income during
the recertification process, despite signing documents on November 12, 2013, which
contained the relevant rules obligating her to do so.

The petitioner testified at the hearing and submitted a number of documents. She
took the position that McGill did not live with her at the contract unit and that the
evidence submitted by the Agency indicating that McGill was residing there existed as a
result of domestic violence and stalking. In her testimony, the petitioner described an
escalating pattern of stalking and abusive behavior and domestic violence by McGill that
culminated in the December 2013 incident leading to his arrest. The petitioner testified as
follows. In June 2012, she permitted McGill, who was then a friend, to use the contract
unit address for purposes of registering for parole; however, this was meant to be
temporary and at no point did he actually live in the contract unit. In about July 2012, she
and McGill entered into an intimate relationship, she "immediately" became pregnant, and
McGill began to act controlling and domineering, eventually starting to threaten,
intimidate, and [*3]harass her. He wanted the petitioner to have an abortion and
threatened to “give [her] an abortion, if [she] wouldn't go and get one." McGill "just went
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from one person to a totally different person." At first, the petitioner told him to leave her
alone, that she did not "believe in abortion," and he would not need to be part of the baby's
life. After that, McGill "became terrifying." He started asking the petitioner for keys to her
apartment. She told him "no," but, against her wishes, McGill took a spare set of keys,
which the petitioner had kept for her children. McGill would disappear for periods of time
and then suddenly reappear. He began entering the petitioner's home at will, "whenever he
felt like it," and told her that he would never give her back her keys.

McGill began to call the petitioner "over, and over, and over," 30 to 40 times in
succession, until she would answer the phone, including times when she was at work. If
the petitioner did not answer when McGill called, he would either find her or wait for her
at her home and smash her cell phone. He smashed her cell phone on four occasions
between October 2012 and June 2013. The petitioner became "truly terrified" of McGill,
who often would "go at [her]," spit in her face, scream at her, and threaten her.

The petitioner testified that beyond the day he asked to use her address, McGill did
not ask her permission for anything. The petitioner was not aware that McGill had used
the contract unit address with his employer. His pay stubs did not come to her apartment.
Nor was she aware that he had used the contract unit address when he applied for a
driver's permit. She became aware of this fact when the permit was delivered to her
apartment. She gave the permit to McGill and did not question him about it because she
was scared of him. The petitioner maintained that from the time period of June 2012
through December 2013, although McGill used the keys he took to enter her apartment 48
to 100 times, he stayed overnight in her apartment at most 20 times. At the time, he told
her that he was living with his brother, but since his incarceration in December 2013, the
petitioner heard that he had been living with other women. The petitioner explained how
she would contact McGill when his parole officer came to her apartment to conduct a
home visit. If the visit was unannounced, she would rush to call McGill before the parole
officer did because if McGill did not hear from the petitioner first, he would say that she
was "trying to set him up." He would threaten, "You're gonna dig yourself a hole, and
nobody's gonna find you." According to the petitioner, McGill would "just go off" if he
heard something he did not like. As a result, she tried to "play nice," and did not confront
him regarding his continued use of her address with his parole officer, his unauthorized
access to her home, or his unauthorized use of her address on his driver's permit. The
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petitioner testified that McGill was "just a very wicked individual and [she] truly could
not have done anything different than what [she] did to survive." When pressed on cross-
examination to explain why she did not seek an order of protection prior to December
2013 or try to stop McGill from accessing her apartment sooner, the petitioner replied, "I
know it's hard to understand. You never think that someone will control you . . . But when
you are in that situation, it's a totally different world . . . When you are scared of
somebody and you have five kids to take care of, to get ready for school, to got to work, to
put on a smile every single day, it changes the dynamic of things that become important.”
The petitioner felt that McGill's use of her address and the taking of her keys was a means
for him to control, abuse, and manipulate her.

McGill's threats escalated into physical violence on December 19, 2013, when the
incident resulting in his arrest occurred. The petitioner testified that she decided to get her
keys back from McGill that day because her son was turning 15, and she realized that she
“just could not do it anymore, being scared all the time" and having her children witness
McGill's abusive and domineering behavior toward her. The petitioner and her cousin
drove, in the petitioner's vehicle, to McGill's workplace at the time of his lunch break. The
petitioner falsely told McGill that she could not find her keys, that representatives from
the Agency were at the contract unit, and that she needed to get the spare set of keys from
him so that she could let them into the apartment to conduct an inspection, McGill handed
her the keys, but she was shaking. The petitioner turned to walk away, and McGill said,
"Wait a minute . . . What are you doing?" The petitioner got into her vehicle and her
cousin started to drive away. McGill got into his vehicle and pursued. He called the
petitioner on her cell phone and told her to pull over. The petitioner refused and said, "1
just can't take it anymore. I can't live like this anymore. Just leave me alone." McGill sped
up and repeatedly told the petitioner to "pull over. I've got something for you." He tried to
cut off the petitioner's vehicle, but the petitioner's cousin was able to drive to a police
station. At the police station, the petitioner exited her vehicle. McGill exited his vehicle,
approached the petitioner, and accused her of having "tricked him." Before the petitioner
could respond, McGill punched her in the face, [*4]chipping her tooth. He punched her
again in the face before police officers intervened and arrested McGill. In addition to the
above testimony, the petitioner submitted into evidence police department Domestic
Incident Reports, criminal complaints, a Criminal Court order of protection, a family
offense petition, and a Family Court order of protection. These documents pertained to the
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December 19, 2013, incident, as well as subsequent violations of the orders of protection.
Asked why the Domestic Incident Report listed McGill's address as being at the contract
unit, the petitioner testified that the police used the address listed on McGill's driver's
permit.

AfRer the hearing, both the Agency and petitioner submitted written summations to
the hearing officer. In its summation, the Agency affirmatively argued that it had not
terminated the petitioner's housing benefits in violation of the VAWA because at the time
the petitioner’s benefits were terminated, it was aware only of the December 2013 incident
of domestic violence, and its allegation of unauthorized occupancy stemmed from
McGill's occupancy from June 2012 to December 2012. The Agency also cited the
petitioner's failure to report, prior to the hearing, that she was a victim of domestic
violence as a basis for rejecting her testimony, and denying her the protection of the
statute. In her written summation, the petitioner contended that she was entitled to the
protection of the VAWA because, to the extent that McGill lived in the contract unit, he
did so because she feared him and was "scared of what would happen if she changed the

status quo."

In a decision dated March 25, 2014, the hearing officer confirmed the Agency's
termination of the petitioner’s participation in the Section 8 Housing Choice Voucher
Program. The hearing officer found undisputed the facts that McGill had used the contract
address for the purposes of satisfying a condition of his parole, to obtain 2 driver's permit,
and for employment purposes, and that McGill assaulted the petitioner on December 19,
2013, and had since been incarcerated. Based on the parole records, which indicated that a
parole officer had contact with McGill at the contract unit during certain early morning
and late evening visits, the hearing officer rejected the petitioner's testimony that McGill
did not reside at the contract unit, and found that McGill had resided with the petitioner
"at least for some period.” He therefore found, by a preponderance of the evidence, that
the petitioner had failed to request permission to add a family member as required by the
HUD Rules and Regulations. The hearing officer stated that the petitioner bore the burden
of proving "first, that she was a victim of domestic violence and second, that her actions
were as a result of or related to that violence." Although he did not discredit the
petitioner's testimony of the nature of her relationship with McGill and how McGill came
to possess keys to the contract unit and use it as his address, the hearing officer
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nonetheless concluded that there was no evidence of violence or fear in June of 2012, and
even were there evidence of violence that early, he "fail{ed] to see how that fear would
excuse the [petitioner from] requesting to add another family member." Consequently, the
hearing officer found no basis to apply the VAWA in this case.

The petitioner thereafter commenced this CPLR article 78 proceeding in the Supreme
Court seeking review of the determination, arguing, among other things, that the hearing
officer erred as a matter of law in concluding that the VAWA did not prevent her tenancy
from being terminated. In an order entered October 1, 2014, the Supreme Court
transferred the proceeding to this Court upon finding that one of the issues raised in the
petition was whether the determination was supported by substantial evidence (see CPLR
7804[g]) .

II. Discussion

Originally enacted in 1994, one of the VAWA's purposes was to provide greater
protections to victims of domestic violence (see Violent Crime Control and Law
Enforcement Act of 1994, Pub L 103-322, Tit IV, 108 stat 1796 [42 USC § 13701 Note]).
In 2005, it was re-authorized and expanded to include, among other things, protection for
victims of domestic violence who receive publicly assisted housing benefits, including
participants of the Section 8 Housing Choice Voucher Program (see Violence Against
Women and Department of Justice Reauthorization Act of 2005, Pub L 109-162, Tit VI,
119 stat 2960 [42 USC § 13701 Note]; 42 USC § 14043e ef seq.). In expanding the
VAWA to encompass certain public housing programs, Congress acknowledged that "[t]
here is a strong link between domestic violence and homelessness," and "[w]omen and
families across the country are being discriminated against, denied access to, and even
evicted from public and subsidized housing because of their status as victims of domestic
violence" (42 USC § 14043¢[1], [3]). Domestic violence has caused shelter populations to
increase because of the scarcity of housing (see Mireya Navarro, Homeless, Because They
Are Abused at Home, NY Times, Nov. 11, 2014, § A at 1, col 0). The purpose of the
VAWA, as applied to public housing, is to reduce domestic violence and stalking, among
other things, and to prevent homelessness (see [*5]42 USC § 14043e-1). To that end, the

VAWA provides that, in general,
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"An applicant for or tenant of housing assisted under a covered housing program may not
be denied admission to, denied assistance under, terminated from participation in, or
evicted from the housing on the basis that the applicant or tenant is or has been a victim of
domestic violence, dating violence, sexual assault, or stalking, if the applicant or tenant
otherwise qualifies for admission, assistance, participation, or occupancy” (42 USC §
14043e-11[b][1D).

As relevant here, the VAWA specifically provides that an incident of actual or
threatened domestic violence, dating violence, sexual assault, or stalking, shall not be
construed as a serious or repeated lease violation, or good cause for terminating assistance
to the victim (see 42 USC § 14043e-11[b]{2][A], [B]).

Notwithstanding the above, even if a tenant has established that he or she is a victim
under the VAWA, a public housing authority may terminate assistance on other
independent grounds. In that regard, the VAWA does not limit the ability of a public
housing authority to terminate assistance for a lease violation unrelated to domestic
violence, dating violence, or stalking, provided that the public housing authority does not
subject an individual who has been the victim of such violence to a more demanding
standard than other tenants (see 42 USC § 14043e-11[b][3][C][ii]; see also 24 CFR

5.2005[d][2] LM,

Here, the hearing officer upheld the termination of the petitioner's participation in the
Housing Choice Voucher Program on the ground that McGill resided with the petitioner,
therefore she was obligated to request permission to add him as an occupant of the unit,
and her failure to request such approval was a violation of her obligations under the
program warranting termination of her participation in the program. The regulations
governing the Section 8 Housing Choice Voucher Program authorize, but do not require, a
public housing agency to terminate program assistance for a participant if the participant
violates any obligations under the program (see 24 CFR 982.552[c][2][i]). The petitioner's
obligations under the program included the duty to request the Agency's written approval
to add any other family member to the contract unit. The petitioner signed a form on
November 12, 2013, acknowledging that violating this obligation was grounds for
termination of her housing assistance. We note that although the hearing officer suggested
in his determination that the petitioner was obligated to seek the subject approval as early
as June 2012, the Agency's notice of termination identified the November 12, 2013,
recertification process and the documents that the petitioner signed at that time as the
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basis of the petitioner's alleged violation. Consequently, it is the petitioner's failure to seek
approval to add McGill as an occupant at that point in time that is at issue (see generally
24 CFR 982.555[€e][2]). In this proceeding pursuant to CPLR article 78, we accept, as we
must, the hearing officer's factual determination that McGill resided with the petitioner "at
least for some period" (see Matter of Berenhaus v Ward, 70 NY2d 436, 443; Matter of
Pell v Board of Educ. of Union Free School Dist. No. 1 of Towns of Scarsdale &
Mamaroneck, Westchester County, 34 NY2d 222, 230). However, we find that the hearing
officer erred in his legal conclusion that the petitioner was not entitled to the protections
of the VAWA,

As noted above, the VAWA provides that incidents of actual or threatened domestic
violence or stalking shall not be construed as good cause for terminating assistance under
a covered housing program (see 42 USC § 14043e-11[b][2][B]). The VAWA defines
"domestic violence" as felony or misdemeanor crimes of violence committed by, among
others, a current or former intimate partner of the victim, a person with whom the victim
shares a child in common, or a person who is cohabiting with or has cohabitated with the
victim as an intimate partner (see 42 USC § 13925[a][8]; see also 24 CFR 5.2003). It
defines "stalking” to mean engaging in a course of conduct directed at a specific person
that would cause a reasonable person to fear for her safety or the safety of others, or suffer
substantial emotional distress (see 42 USC § 13925[a)[30]; see also 24 CFR 5.2003).

The petitioner's testimony established that throughout her relationship with McGill,
[*6]which spanned from July 2012 through December 2013, McGill threatened,
intimidated, harassed, and physically assaulted her. This unrefuted testimony established
incidents of domestic violence and a course of conduct by McGill directed at the
petitioner that would cause a reasonable person to fear for her safety or suffer substantial
emotional distress. Moreover, his presence at her home and continued access to the
contract unit was an integral part of the intimidation. There was no evidence presented at
the hearing from which the hearing officer could conclude that the petitioner voluntarily
gave McGill permission to reside at the contract unit from June 2012 through December
2013, or that his ultimate residency there "for some period of time" was unrelated to the
domestic violence he perpetrated upon her (¢f. Hammond v Akron Metropolitan Housing
Authority, 2011-Ohio-2635 [9th Dist.]). Indeed, the hearing officer did not make such
findings. Instead, he concluded that any fear experienced by the petitioner did not excuse
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her from requesting to add McGill as an occupant of the contract unit. This conclusion
reflects a misinterpretation of the statute. The VAWA seeks to provide greater protections
to victims of violence and intimidation perpetrated by an intimate partner. Here, in light of
the uncontested evidence that McGill's presence in and access to the contract unit was the
result of conduct that constitutes domestic violence and stalking as defined by the VAWA,
it would be unreasonable and inconsistent with the purpose of the statute to require the
petitioner to seek permission to add McGill as an occupant of the unit. Indeed, requiring
the petitioner to do so would effectively require her to legitimize his access to the contract
unit by making him an established part of her household, thus giving him greater power
and control over her, The hearing officer's failure to recognize that McGill's presence in
and access to the contract unit was the result of domestic violence did not take into
account the dynamics of domestic violence where the victim very often fails to report the
abuser to the police, medical professionals when being treated for injuries inflicted by a
batterer, or even to her family (see Nicholson v Williams, 203 F Supp 2d 153 [ED NY],
affd in part sub nom. Nicholson v Scoppetta, 344 F3d 154 [2d Cir]). To uphold a
conclusion that the petitioner violated her obligation under the Section 8 Housing Choice
Voucher Program by failing to seek permission to add McGill as an occupant would place
her in the untenable position of having to either choose between becoming more deeply
embroiled in an abusive situation by legitimizing his presence in the contract unit, or
facing the loss of the housing assistance benefits she relies upon for herself and her five
children. This is a choice that a domestic violence victim should not have to make (see
Nicholson v Williams, 203 F Supp 2d 153, affd in part sub nom. Nicholson v Scoppetta,
344 F3d 154; see also Nicholson v Scoppetta. 3 NY3d 357), and we decline to read the
VAWA in such a way, which is plainly inconsistent with its salutary purposes (see
generally 42 USC § 14043e-1).

We also reject the Agency's contention that the petitioner is not entitled to the
protection of the VAWA because she did not report that she was a victim of domestic
violence prior to the informal hearing, and did not provide third-party documentation to
corroborate her testimony. As to the timeliness of the petitioner's assertion, no statutory or
regulatory provisions dictate when and how a tenant must assert her right to protections
under the VAWA (cf. 42 USC § 14043e-11; 24 CFR 5.2005). Furthermore, the petitioner
had no cause to assert the protections of the VAWA until she received the notice of
termination from the Agency, which directed her to request an informal hearing if she
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disagreed with the decision to terminate her participation in the program. As to the
petitioner's burden of proof, the VAWA places no burden of proof in the first instance on
a person seeking the protections of the VAWA. If a tenant of covered housing represents
that she is "entitled to protection under [the VAWA]" (42 USC § 14043e-11[c]{1]),
documentation is not required (see 42 USC § 14043e-11[c][5]; see also 24 CFR 5.2007[b]
[3]). Nonetheless, the public housing agency may, in its discretion, request that the tenant
submit a form of documentation described in the statute (see 42 USC § 14043e-11[c][1};
see also 24 CFR 5.2007[a][1]). However, it cannot deny relief for protection under the
VAWA unless it has provided the individual with a written request for such
documentation and the individual has failed to provide documentation within the specified
time (see 42 USC § 14043e-11[c][1], [2]; see also 24 CFR 5.2007[a]). Here, the Agency
never made a written request for documentation which would have prompted the
petitioner's obligation to provide such documentation (see 42 USC § 14043e-11[¢c][2]; see
also 24 CFR 5.2007[a][2]).

In any event, the petitioner's testimony at the informal hearing was sufficient to
establish that she was entitled to the protections of the VAWA (see 42 USC § 14043e-11).
Where the public housing agency has made a written request for documentation, the
tenant may submit any one of the specified forms of documentation "at the discretion of
the tenant" (24 CFR 5.2007[b][1]; /*7]see 42 USC § 14043e-11[c]). The choices include
a HUD-approved certification form, which may be based solely on the personal signed
attestation of the victim (see 42 USC § 14043e-11[c](3][A]; 24 CFR 5.2007[b}[t](i]), and,
at the discretion of the housing agency, "a statement or other evidence provided by an
applicant or tenant" (42 USC § 14043e-11[c][3][D]; see 24 CFR 5.2007[b][1][iv]). “[Als
long as the victim provides a HUD-approved certification form, third-party
documentation, a verbal statement, or other corroborating evidence, the victim is
statutorily entitled to [the] protections [of the VAWA]" (HUD Programs: Violence
Against Women Act Conforming Amendments, 75 Fed Reg 66246-01, 66251 [2010]).
Here, because the Agency never made a written request for documentation, there was no
occasion for the petitioner to respond accordingly. The question of the VAWA's
application arose in the nature of the informal hearing where the petitioner testified as
detailed above, under oath. Moreover, her sworn hearing testimony, which provided far
more detail than called for by the HUD-approved certification form, was sufficient to
document the occurrences of domestic violence and stalking perpetrated against her by
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McGill (¢f- 24 CFR 5.2007), and established that she was statutorily entitled to the
protections of the VAWA. Contrary to the Agency's contention, no third-party
documentation of the petitioner's account was necessary,

Finally, although not determinative of the legal issue before us, we note that under
the HUD rules and regulations, "[c]overed housing providers are encouraged to undertake
whatever actions permissible and feasible under their respective programs to assist
individuals residing in their units who are victims of domestic violence, dating violence,
sexual assault, or stalking to remain in their units or other units under the covered housing
program"” (24 CFR 5.2009[c]). Here, the Agency's investigation, which was prompted by
an unidentified anonymous caller, did not commence until after the December 19, 2013,
assault resulting in McGill's arrest. By the time the Agency decided to terminate the
petitioner's participation in the program, McGill had been incarcerated for nearly two
months for assaulting the petitioner, and plainly was no longer living in

the contract unit. McGill's continuing acts of harassment, intimidation, and domestic
violence against the petitioner were well documented before the Agency. Under the
circumstances, the Agency's determination to exercise its discretion in a way that would
result in the petitioner's loss of her unit was inconsistent with the VAWA.

In sum, we find that the hearing officer's determination was affected by an error of
law and rendered in violation of the VAWA (see 42 USC § 14043-11[b][1], [2]; CPLR
7803[3]). The petitioner's alleged violation of the program rules was her failure to seek
Agency approval to add McGill as an occupant to the contract unit. However, the
unrefuted evidence at the informal hearing established that McGill's residency at the
contract unit was a result of the intimidation, harassment, and domestic violence that he
carried out against the petitioner. The petitioner did not willingly allow McGill's very
limited residency in her apartment. Adding McGill as an occupant to the contract unit
would have increased McGill's control over the petitioner and furthered the fear-inducing
course of conduct which he had directed at her. On the record presented, we are persuaded
that the termination of the petitioner’s participation in the program and McGill's abusive
and violent conduct against the petitioner are inextricably intertwined. Under these
circumstances, we hold, as 2 matter of law, that the petitioner was entitled to the housing
protections of the VAWA, which prohibited the Agency from terminating her
participation in the program on this ground.
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In light of our determination, we need not reach the petitioner's remaining
contentions, including the substantial evidence issue.

Accordingly, the petition is granted, the determination is annulled, and the matter is
remitted to the respondents to reinstate the petitioner's participation in the Section 8
Housing Choice Voucher Program retroactive to March 25, 2014.

LEVENTHAL, J.P., MALTESE and LASALLE, JJ., concur.

ADJUDGED that the petition is granted, on the law, without costs or disbursements,
the determination is annulled, and the matter is remitted to the respondents to reinstate the
petitioner's participation in the Section 8 Housing Choice Voucher Program retroactive to
March 25, 2014.

ENTER:
Aprilanne Agostino
Clerk of the Court
Footnotes
Footnote 1:We note that some of the relevant HUD regulations were amended in
November 2016 in a manner that affected the internal numeration of some of the
regulations cited to herein. Because the amendments did not affect the substance of the

regulations insofar as they relate to this proceeding, we cite to the current version of the
regulations.

Return to Decision List
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Opinion

[**478] [*1063] DECISION & ORDER

Appeal by the petitioner from an order of the Family
Court, Kings County (Ann E. O'Shea, J.), dated October
28, 2016. [*479] The order, after a fact-finding
hearing, dismissed the neglect petitions against the
father.

ORDERED that order is reversed, on the law and the
facts, without costs or disbursements, the petitions are
reinstated, findings are made that the father neglected
the subject children, and the matter is remitted to the
Family Court, Kings County, for a dispositional hearing
to be held with all convenient speed, and determinations
thereafter,

The Administration for Children’s Services commenced
these proceedings pursuant to

7, alleging that the father neglected his four children by
his drug [***2] use and subjecting the mother to
domestic violence in their presence. At the fact-finding
hearing, the evidence established that the father
engaged in an act of domestic violence against the
mother, in the presence of the two oldest children, and
within the hearing of the third oldest child, resulting in
police being called to the house and the defendant
being placed under arrest.

Upon the father's arrest, illegal drugs were found on his
person, and he later pleaded guilty to two counts of
attempted criminal possession of a controlled substance
in the seventh degree. The eldest child told a
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caseworker that the father had hit the mother on prior
occasions when he was using drugs, and he could tell
when the father was using drugs by his appearance.
The second oldest child told the caseworker that he
observed the father under the influence of drugs—a
state that he recognized when the father nodded while
sitting down. The father did not testify at the hearing.

At the conclusion of the hearing, the Family Court
credited the witnesses' testimony, which the court found
established that the father hit and choked the mother in
the presence of two of the children, the eldest child was
pushed by [***3] the father [*1064] when he attempted
to intervene, a third child was not in the room when the
incident occurred but heard noise, and the three oldest
children reported that they had witnessed the father
engage in acts of domestic violence against their mother
and had also witnessed the father under the influence of
drugs. Nevertheless, the court dismissed the petitions
on the ground that no physical impairment or risk of
physical impairment of the children was established, nor
was the mental state of the children explored. The
petitioner appeals.

"To establish neglect, the petitioner must demonstrate,
by a preponderance of the evidence, (1) that the
child[ren]'s physical, mental or emotional condition has
been impaired or is in imminent danger of becoming
impaired, and {2) that the actual or threatened harm to
the childfren]) is due to the failure of the parent or
caretaker to exercise a minimum degree of care in
providing the child[ren] with proper supervision or
guardianship” (Matter of Chaim R. {Kelurah Ponse R.],
94 AD3d 1127, 1130, 943 N.Y.S.2d 195). The misuse of
drugs inducing a "state of . . . intoxication . . .
incompetence, or a substantial impairment of judgment”
is prima facie evidence of neglect {Famify Ci Act §

. see Matter of Keira O., 44 AD3d 668, 6689,
844 N.Y.5.2d 344). Here, the evidence was sufficient to
establish a prima facie case of neglect.

Contrary [***4] to the Family Court's conclusion,
impairment or an imminent danger of impairment to the
physical, mental, or emotional condition of the subject
children could be inferred from the father's conduct (see

, affd 12 N.Y.3d 832, 908 N.E.2d 904, 880 N.Y.5.2d
914). A single act of domestic violence in the presence
of a child (see [**480]

), or within the hearing of a child

(see
}, may be sufficient for a neglect finding. In
this case, there was evidence of repeated acts of

domestic violence while the children were present in the
household (see Matter of Joshua V. {Rahsaan J.]. 137
A.D.3d 1153, 28 N.Y.5.3d _97), which the eldest child
attributed to the father's drug use. Furthermore, the
father did not testify, warranting the "strongest negative
inference" against him (see Maiier of Zaire D [Beneliie
R.1. 90 A.D.3d 923 935 N.Y. 5 2d 581).

Under these circumstances, the Family Court's findings
that the subject children were not neglected are not
supported by the record. Accordingly, we reverse the
order, reinstate the petitions, find that the children are
neglected within the meaning of Family Court Act §
1012(f), and remit the matter to the Family Court, Kings
County, for a dispositional hearing and determinations
thereafter.

LEVENTHAL, JP, and

MALTESE, JJ., concur.

HALL, HINDS-RADIX
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Opinion

[*1025] [**567] In a child protective proceeding
pursuant to Family Court Act article 10, the father
appeals (1) from a decision of the Family Court, Suffolk

County (Whelan, J.), dated August 3, 2010, and {2), as
limited by his brief, from so much of an order of fact-
finding and disposition of the same court dated August
19, 2010, as, upon the decision, made after fact-finding
and dispositional hearings, found that he neglected the
subject child.

Ordered that the appeal from the decision dated August
3, 2010, is dismissed, without costs or disbursements,
as no appeal lies from a decision (see Schicchi v J.A.
Green Constr. Corp., 100 AD2d 509, 472 NYS2d 718
f1984}); and it is further,

Ordered that the order of fact-finding and disposition is
affirmed insofar as appealed from, without costs or
disbursements.

To establish neglect pursuant [***2] to section 1612 ()
(i) {B) of the Family Court Act, the petitioner must prove,
by a preponderance of the evidence, that (1) the child's
physical, mental, or emotional condition has been
impaired, or is in imminent danger of becoming
impaired, and (2) the actual or threatened harm to the
child is due to the failure of the parent or caretaker to
exercise a minimum degree of care in providing the
child with [*1028] proper supervision or guardianship
(see Nicholson v Scoppelta, 3 NY3d 357 368_820
NE2d 840, 787 NYS2d 196 [2004], see also Matter of
Afton C. fJames C.], 17 NY3d 1. 926 NYS2d 365 950
NE2d 101, 20611 NY Slip Op 3674). A minimum degree
of care is the care that a reasonable and prudent parent
would provide under the [**568] circumstances (see

Nicholson v Scoppeita, 3 NY3d at 370).

While domestic viclence may be a permissible basis
upon which to make a finding of [****2] neglect, "[n]ot
every child exposed to domestic violence is at risk of
impairment” (id_at 375). A finding of neglect is proper
where a preponderance of the evidence establishes that
the child's physical, mental, or emotional condition was
impaired or was in danger of becoming impaired by the
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parent's commission of an act, or acts, of domestic
violence in the child's presence (seeMatter of Elijah J.
[Phillip J.J, 77 AD3d 835, 909 NYS2d 375 [2010],
[***3) Matter of Briana F. [Oswaldo F.], 69 AD3d 718,
892 NYS2d 526 [2010}, Matter of Jordan E., 57 AD3d
539, 869 NYS2d 162 [2008], Malter of Andrew Y. 44
AD3d 1063, 844 NYS2d 408 [2007], Matter of Jayda D.-

B.. 33 AD3d 398, 822 NYS2d 723 [2006]).

Here, a preponderance of the evidence established that
the father neglected the subject child by engaging in an
act of domestic violence against the mother in the child's
presence that created an imminent danger of impairing
the child's physical, mental, or emotional condition (see
Family Ct Act § 1012 [f] [i] [B], Malter of Elijah J. [Phillip
JJ 77 AD3d 835, 909 NYS2d 375 [2010] Matter of
Briana F. [Oswaldo F.), 69 AD3d 718, 892 NYS2d 526
[2010], Matter of Jordan E., 57 AD3d 539, 869 NYS2d
162 [2008], Matter of Andrew Y., 44 AD3d 1063 844
NYS2d 408 [2007], Matter of Jayda D.-B., 33 AD3d 998,
822 NYS2d 723 [2006], cf. Nicholson v Scoppetta. 3
NY3d 357 820 NE2d 840, 787 NYS2d 196 {2004]). The
evidence established that the father slapped the mother
while the mother was holding the child, who was only a
few weeks old, in her arms, thereby creating an
imminent risk of impairing the child's physical, mental, or
emotional condition. Moreover, additional evidence
established a pattern of domestic violence and
intimidation perpetrated by the father.

Accordingly, the Family Court properly found that the
child’s physical, mental, or emotional condition was in
imminent danger of becoming [***4] impaired as a
result of the father's failure to exercise a minimum
degree of care (see Family Ct Act § 1012 [ fil [B]).
Skelos, J.P., Covello, Balkin and Austin, JJ., concur.

End of Document
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Case Summary

Overview

HOLDINGS: [1]-A preponderance of the evidence
established that the father neglected the children
because the father perpetrated acts of domestic
violence against the mother in the children's presence,

, and one child's statement
was corroborated by, inter alia, proof of the father's prior

neglect of the children by perpetrating acts of domestic
viclence against the mother in their presence, ~armily C!
Act § 1046¢a)(1), (vi); a negative inference was properly
drawn from the father's failure to testify.

Outcome
Order reversed; petitions reinstated; finding of neglect
entered; and matter remitted with instructions.

LexisNexis® Headnotes

Civil Procedure > Appeals > Standards of Review

Family Law > Family Protection &
Welfare > Children > Abuse, Endangerment &
Neglect

Evidence > Burdens of Proof > Preponderance of
Evidence

Family Law > Family Protection &
Welfare > Children > Proceedings

HN1 [.L“.] Appeals, Standards of Review

To establish neglect pursuant to Family Cf Act §
1012(00KB), the petitioner must prove, by a
preponderance of the evidence, that: (1) the child's
physical, mental, or emaotional condition has been
impaired, or is in imminent danger of hecoming
impaired; and {2) the actual or threatened harm to the
child is due to the failure of the parent or caretaker to
exercise a minimurm degree of care in providing the
child with proper supervision or guardianship. A
minimum degree of care is the care that a reasonable
and prudent parent would provide under the
circumstances. Although domestic viclence may be a
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permissible basis upon which to make a finding of
neglect, not every child exposed to domestic violence is
at risk of impairment. A finding of neglect is proper
where a preponderance of the evidence establishes that
the child's physical, mental, or emotional condition was
impaired or was in danger of becoming impaired by the
parent's commission of an act, or acts, of domestic
violence in the child's presence. While the credibility
findings of 2 hearing court are accorded deference, an
appellate court is free to make its own credibility
assessments and, where proper, make a finding of
neglect based upon the record before the appellate
court.

Counsel: [***1] Zachary W. Carter, Corporation
Counsel, New York, NY {Fay Ng and Susan Paulson of
counsel), for appellant.

Seymour W. James, Jr., New York, NY {(Tamara A.
Steckler and Claire V. Merkine of counsel), attorney for
the children.

Judges: MARK C. DILLON, J.P., JOHN M.
LEVENTHAL, ROBERT J. MILLER, VALERIE
BRATHWAITE NELSON, JJ. DILLON, J.P.,
LEVENTHAL, MILLER and BRATHWAITE NELSON,
JJ., concur.

Opinion

[**440] [*966] DECISION & ORDER

Appeal by the petitioner from an order of the Family
Court, Kings County (Ann E. QO'Shea, J.), dated July 19,
2016. The order, after a fact-finding hearing, and upon a
finding that the petitioner failed to establish that the
father neglected the subject children, dismissed the
neglect petitions insofar as asserted against the father.

ORDERED that the order is reversed, on the law and
the facts, without costs or disbursements, the petitions
are reinstated insofar as asserted against the father, a
finding is made that the father neglected the subject
children, and the matter is remitted to the Family Court,
Kings County, for a dispositional hearing and
dispositions thereafter,

The petitioner commenced these child protective
proceedings alleging that the father neglected the
subject children by perpetrating [***2] acts of domestic
viclence against the mother in their [****2] presence. A
fact-finding hearing was held. The father did not appear

at the hearing or present any evidence. At the hearing,
Jasmine Frye, a child protective specialist employed by
the petitioner, testified that one of the subject children
told Frye that “[the father] hits [the mother] all over her
body and [the mother] cries. She tries to fight back and
hit [the father] back. [The child} says that she is crying
and her siblings . . . are scared. They usually run to the
back bedroom and hide because they're fearful of the
abuse." Among other evidence the petitioner submitted
at the hearing was an order of fact-finding of the Family
Court, Kings County (Amanda E. White, J.), dated
QOctober 21, 2011, finding that the father neglected the
subject children by engaging in a continued course of
physical and verbal abuse against the mother in the
presence of the children.

After the hearing, the Family Court dismissed the
petitions. The Family Court concluded, inter alia, that
the child's out-of-court statement was not sufficiently
corroborated pursuant to Faimly Court Act § 1046(al{vil,
and that, in any event, there was insufficient evidence to
establish that the children's [***3] physical, mental, or
emotional [**441] condition had been impaired, or was
in imminent danger of becoming impaired. The
petitioner appeals.

ﬁyl[?] "To establish neglect pursuant to section
1012(0()(8) of the Family Court Act, the petitioner must
prove, by a preponderance of the evidence, that (1) the
child's physical, mental, or emotional condition has been
impaired, or is in imminent danger of becoming
impaired, and (2) the actual or threatened harm to the
child is due to the failure of the parent or caretaker
[*967] to exercise a minimum degree of care in
providing the child with proper supervision or
guardianship" (Matter of Kiara C._[David C.]. 85 AD3d
1025, 1025-1026, 926 N.Y.5.2d 566; see Nicholsan v
Scoppetta, 3 NY3d_ 357, 368820 NE 2d 840. 787
N Y.5.2d_196). "A minimum degree of care is the care
that a reasonable and prudent parent would provide

B85 AD3d al 1026). Although domestic violence may be a
permissible basis upon which to make a finding of
neglect, "[n]ot every chifd exposed to domestic violence
is at risk of impairment” (\icholson v Scoppetta, 3 NY3d
at _375). "A finding of neglect is proper where a
preponderance of the evidence establishes that the
child's physical, mental, or emotional condition was
impaired or was in danger of becoming impaired by the
parent's commission of an act, or acts, of domestic
violence in the child's presence” (

Dawvid C] 85 AD2d al 1026, see Matter of Elijjah J.
[Phillip J.], 77 AD3d 835, 909 N.Y.S.2d 375). "While the
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credibility findings of a hearing court are [***4]
accorded deference, we are free to make our own
credibility assessments and, where proper, make a
finding of neglect based upon the record before us"
{Mafter of Chanyae S. [Rena W.]. 82 AD3d 1247. 1247,
924 N Y. 5 2d 793 [citations omitted]).

A preponderance of the evidence established that the
father neglected the subject children by perpetrating
acts of domestic violence against the mother in their
presence (see Maiter of Nali-Ki B. [Nakia B.], 143 AD3d
703, 707 38 N.Y S 3d 593, Matter of Mohammed J.
{Mohammed Z.J, 121 AD3d 994, 995 995 N.Y.S.2d

child's out-of-court statement was sufficiently
corroborated. Family Court Act § 1046(a)(vi) provides, in
part, that "previous statements made by the child
relating to any allegations of abuse or neglect shall be
admissible in evidence, but if uncorroborated, such
statements shall not be sufficient to make a fact-finding
of abuse or neglect. Any other evidence tending to
support the reliability of the previous statements,
including, but not limited to the types of evidence
defined in this subdivision shall be sufficient
corroboration." Family Cowt Act § 1046(a)(1) provides,
in part, that "proof of the abuse or neglect of one child
shall be admissible evidence on the issue of the abuse
or neglect of any other child of . . . the respondent." The
child's statement was corroborated by, among other
evidence, proof of the father's prior neglect of the [***5]
children by perpetrating acts of domestic violence
against the mother in their presence (see Familv Ct Act
§ 1046[a]fi, fwvi], Matter of Sha-Naya M.S.C. [Derrick C ],
130 AD3d 719, 721, 13 N.Y.8.3d 502; Matier of Mefody
H fDwayne H] 121 AD3d 686. 687, 993 N.Y.S.2d 340,
Matter of Leah R. [Miguel R} 104 AD3d 774, 961
NY 8.2d 249, Maller of Astnd C.. 43 AD3d 819. 821,
841 N.Y S 2¢ 356). [*968] Additionally, contrary to the
court's further determination, the evidence was sufficient
to establish that the father's acts of domestic violence
["*442] against the mother in the children's presence
impaired, or created an imminent danger of impairing,
the children’s physical, mental, or emotional condition
(see Matter of Nah-Ki B. {Nakia B.]. 143 AD3d at 707).
Moreover, a negative inference is properly drawn from
the father's failure to testify (see /d. af 706).

Accordingly, the Family Court improperly dismissed the
petitions, and the order [****3] appealed from must be
reversed, the petitions reinstated, a finding of neglect
entered, and the matter remitted to the Family Court,
Kings County, for a dispositional hearing and
dispositions thereafter.

DILLON, J.P.,, LEVENTHAL  MILLER and

BRATHWAITE NELSON, JJ., concur.

End of Docusnent

Victoria Gumbs



7 RIV41IM ATIH
\ ANY IDONTTOIA DISANOJ



MAINIINO

{818y wol ob am Op 818Um

SOV

WIOIA A J1oolediad

puaddoog ‘A UOS|IOUDIN

0L @Y UNOD Ajlwiog

uaip(iyd s1onduwll 82USIOIA DlIS8WOPR MOH



N

SAM 04 avd SI FONTTOIA DILSINOJ

oM s Ajjpuoliows pup Ajipiusul ing ‘AjjooisAyd

AJUO 10U ‘ULIDY JO YsU 10 uslp|iyo seonid Ajjoyusiod

82UBI0IA 21JsaWo( 'sAdnoIb DIUIOU0DS -0I1D0S ||
$SOIOD 8B [P JO UBIP|IYD SIOSUD 8DUS|OIA Jljseulo «



N

OO IH1 NI LON. SYM d1IHO JHL




INFNJO1IAIA A 1IHO ANV Ad

A

"POCYJNPD pUD 82U82sa|opPn OJU Jsisiad upD swe|qold asay|

"UQI U DUl PUD ‘UOILIgIYUl JO %oD] ‘Atoulaul

[usolsp ‘siiMs ebonbup)| J00d so j|em SO ‘sjusitont aousbi||alul 18MO])

‘sjuBWIYsSHAWODDD JJWBPnID 100d SO YoNns salNDILIP SAILIUBO0D
‘SOUBNbAasSUOD YYoay [piusul SNoLas apnjoul Anwl syondull 1aul) <

'swejqold piojAbYySg pup Jusuwllsn(po snopas dojensp Abud Asy]

'SUOIIODB
s$al1$ DPUINDI-Isod adusuadxe Apul AQ Buissaulim usipiiyD «

*auJoY 8y} U] 82U8|0IA 0} 8INsodxa Jisy] JO Jnsal
D 8O SWS|g0o.d JO AJSUDA D WO 1I8HNS A SSOULM OUM USIPJIYD JoUl
SOPDIBP OM] JSOS[ 1O JO) UMOUY SADY S[DUOISSSL0Id Yloay [OJUS|A <



N

(AINTOANI 13D SaO STOA NIHM

‘Apod

paJsaloful JBYL0 AUD SD ||oM SD SISHIOM [DID0S PUD

s1I9UDD8} ‘8duspIoul Dljsauop b 0} Bulpuodssal s1Iedo

a2110d sp yons siepodal pajppunud ol Alsibey
I0J1USD) S|l O} SpPLW SiUIPIAUIOD 81PBIISeAUL [|IM SHD «



dTHO d31OF19DIN. V 40 NOILINIFEd

diysunipionB 10 uosinnedns Jedoid yum piyo oyl Buipianoid u) <

‘91D JO 88IBeP WNWIUIUL D 8SI01eX8
Ol Pa|ID) 8102 S,P(IYD D 10} 8|gisuodsas Ajjobe| uosiad 1o uaind <

esnpoeg palindwl Buiuuooeq Jo Jebupp juaululul ul
s 10 palpdull ussd sPY UOIIPUOD [DUOILOWIS 10 [DiUaW ‘IDDISAUd <

SSOUM g| UDUJ SS9 SI PIIUD
PIYD peosifeu b seuyep (DZL0L 1OV HNoD Ao

A



\

+NOILANOD 1VNOILOINA
O TVININ 4O INFNAIVAINL. ANV L HLTVIH
TVNOILOWA 40 ININWIVdINIL. 4O NOILINIZAd

(U) Z101 § 4oV HNOD Ajluio

'DIIUD 8l PIOMOL 8102 JO aIbsp WnNWIUIW D
a81018X8 0O} Juspuodsal sy} JO AUl 1O ssaubulmun
B8yl O} a|[gpINgUIL AlIDS|D &g ISnud Jusudlioduwl|
UoNns 1oyl Jonemoy ‘pepiroid [Aouonl) [onjigoy
10 AljgpuisAaocBun ‘Ayjiqibiuioou) Bujpn|oul IoIADYSgsiw
10 Jno BUIOD 10 ‘UOSDAI PUD JUly} o} Ao
'sosjndwll @AONISaP-J18s 10 dAISS2IDOD JO JOIUOD
‘©AlIY} O} @INjIR} SO SIOLDD) YONS ‘O) Pafiudl] Jou N
‘01 UOIIDIS! U] BujuolouUNy [DNLO8)184U] 10 |0OI00J0YOAS
PBYSIUIWIR AlJOUDISONS JO 8101S D SaPN|OU] «



N

ATRIVSSIOIN 1ON

$USIPIIYD Ny} 1o8lbeu AQ O UaIpiyD
I8y} esodxs oym sjusaiond upauwl siyl seop Ing «



N

' lusuwuioduwl

JO YSUl [D S 8DUBIOIA D1IS8UIOP Of pasodxs

PIIYO Alene JoN ‘|Inios|bsau AjpAallduinsald Jou
S| ©DUB|OIA D[JSBuIop O PlIY2 O Buisodxa' ' «

}eddoog ‘A UOSIOYDIN 9$02D [DUILISS <



dOlVellddedddd

N

(£102 "1deq is1) 009 ‘666 PEAY 9| "SANWT 8l U]

'( (0L0z 4deq #81) G9€ PT'S'A'N €06 ‘295 ‘19S PE'A'Y L ("D Asiyer)
D AIsuyD Jo Jelb (G10Z°1deq PZ) 859 PE'S'A'N 81 ‘958 ‘GS8
PE'A'Y CEL ('Y ONYSDI) v DUUDIS JO 181D 88S) Joalay) 1obupp
jusuluwy 10 Jusuaodu) [IPUOHOWS 10 [pjusW ‘o2IsAyd ul pajnssi
PUD 8dusesald s,P|(Iyo 8yl Ul paund20 80Us|oIA 8y} aleym Buipuy
108[Bsu D 10J SISO Jodoid D s} 82USIOIA D1ISBUIOP Of 8INSOdX] «



N

SAFALLVIN 1OF19OdN
dTHD NI INJANOJdS3e V SV WNILOIA

‘DBeddoog
‘A UOSIOUDIN Ul ©nss] Siy} passalppb sjoaddy JO HNOD ay| «

$108|BauU plIyD ylim 82UsSIOIA DliS8UIop
JO WioIA D 8bipyo o} ojoudoiddo g1 st usypy uolsenb Jepioy sy «



(7002) £G€ PEAN € DHOATOOS ‘A UOSIOYOIN

'sioeddy JO UNOD 84DIS JIOA MBN B} O} suoljsenb uipued

pPaIped sjpeddy JO HNOD) S8LDIS Paliun 8yl ‘UoILOD SSD|O [DIepP8)
BuljnNsel B U] "e2Us|OIA DISSLIOP JO SWILDIA J8YlDI N ‘Jjun Jou
SSIMIBY L0 8loM slayjowl 8y} alouym aIn2 S,1aYjoul JIByl IOl UsIp|iyo
850U} JO [pAOCWaI Bupjass pup Jos|Bau piiyo ulim sisyiow Bulbioyos
AlBUIINOI SDM SODIAISG §,UBIP|IYD 10} UOIDISIUILIPDY ALD HIOA MBN



STV3ddV 40 LINOD OL d35SOd NOILSINDS

¢ ianplBInd ay) jsuinbo

S2UB|OIA J[]S8UIOP $SaULIM Of PIYD 8Y] SMO||I0 810D S,P|Iyd 8yt
10} e|qIsuodsal Ajjobe) uosiad Jaylo Jo Jusiod sy} Joyi sy 108bsu
Jo uoyBe)L 8]0s 8y} YoM Ul seoupysul epnioul (U) ‘WZL0L 1oV
12 Al AN Japun pjiyo palos|fau, D JO Uoiiuysp 8yl seoq, -



N

JIMSNY

"Passalsip pub pausiybil aiem Asyl SIS)Iomesnd ay] p|o) ualpiuo
Ay} PUD JUBUIBA|OAU| 821j0d SDM 818y 818UyM PUD JONPUOD JUS[OIA
Apudalxe snonUUOD pup IniNBal 0} pesodxe alem UaIp|Iyd Syl 8I8UM <

'S} (DIBASS SSNOY SUL Of UIN8! O} WIY PaMO|ID pup
AQ &4t Jo Joonduwl sy} JO sseusipmbD Pa)oD)| Jayloul aul 18A Joipladiad
3yl JO PIDID 81em PUD asNCD painadal passsulim Usipliyd ay) aloym <

:$8SDO UIDHSD Ul Jos|bau pu)y ADUI HINOD D, AIgDAIBOUOD) ., «
1ng <«

'BSNQD B} PBsSaULIM SDY DJIUD 8Ul pUD pasngp
usaq soy Jayjow ayt 1oyl si ,uoinba| o 8|0s, Ul aleym [os|Bau ON <

‘spuadap |

A



N

(7002) LGE PEAN € ©eddoog ‘A UOSIOYOIN «

' IyBiIsiono

Jedoid yum wsyl Buipinocid Ul 8102 jowliuiul

UBAS 851218x8 O] aIin|In]) 18y AQ paudiny Ajtusuiudull

1O A||onon aiem uslipliyo eyl Joyl seysiiqoise

80oUspPINS JO 8dUplepuocdeald D asnpoeq Jaylpl

INQ ‘©sNgD 8y] passaulim ualp|iyo 1ey asnpoag

10 82UB|OIA 21ISBUIOP JO WILDIA D SI 8ys 8snpoeg
10U Jo8|Bau ylim pablioyd sl leylow palaypg ay] , «



N

‘OUIoY 8y} Ul 8DUS|OIA DlIseulop
JO 8snpoaq UsIp|iyd leyl palos|bau aApy

sjuaind Jaylaym JO anss| 8yl passaIppo SADY

HNOD sNoJsWNU ‘DLedd0oS A UOSIOYDIN ©DUIS <



N

(7102 ‘1deq pPZ) 008 PEAY 611 “W piapg &1 U]

paulDy Ajouociows 10 Ajjbjusul

Bujeq woi) wiy Buyueasid u| 8109 Jo eaibap wnwiuiw O 8sio1exe o} BulID) Ag PIIUO aut
pajoajBau PDY 8Ys JoyL PaysidDIse 19y O} S|gD|IDAD SPDW $32]AI8S 80USIOIA DISBUIOD Pub
19)18Ys pejosia) UsA® Py PUD ‘PIIYD 4} U0 82USj0IA BUL O 1ondwl] 8u) 1o} pinbai tnoypim
pup asussaid s,P(IYO 8yl Ul 1oy jsuipBo asusiolA S|y Jo weapod Bupinoar sy eydsap layinyde)s
B! UM apisal 0} penuijuod poy eus Joy) aouspliAe eyl JDYL PRy HNoD eyl JIsylowl 84} 10} sY

-auwloy 8y} u| eoussaid seyibjdays eyl

Buissnosip U| J08) pUuD DWNDYY JO swoidwAs pajiqiuxe poY pUD 18y O} SJUSWISIDIS Yons epow
PDY PIIUD 8y} JDUl pallise) osIo Jsidoay) spjiu 8y ISYjow 8y} 10} PIDID PUD SJUSPIOUl 858U}
AQ PaIDs SOM 9 1Dy PUD ‘SUOSDO0 S[dyNu UO 18yiowe 8y} JSUIDBo aduSIolA DliseuIop

ul aBpBus J1ayDidels Y passeulm PoY 8y DY} 18y PIo} PIIYD au} JOUL PSS 18)I0MESDO

v "eouesald 5,p[Iu0 8y} U) SUCISDOD0 [DIBASS U0 Jay isuinbo esngo [o2oisAyd jo s1oo u) pabobus
poy leyioyde)s syl DUl PUD ‘93US(OIA Dljsauiop JO waynd b AgQ pazieldbIbYD ussq poy
1eyioydals syl ypm diysuoiibial 1oy JDU) PaISe) 1ISUjow 8y] ‘@oUB|OlA JlseuIop o) pasodxe
SDM OUM PIUD 8y pejosiBau yiow pup Jeyipidals ey} ujog Joyl punoy Auadoid pnoo auj

|

L |

«



(/102 81 100 Jdeq@ pg) 2520 dO diis AN 10z “@ Udiaulnd a1y

pasndw) Buiwooeq Jo JabBunp Ul som 10 paipdull useq pny
UaIp|Iyd &y} 1O UOIHPUOD [PUOIIOWS 10 ‘joluaul noisAyd eyl 1oyl
YSI|gojse O} JuUaiDinsul Som 2US|OIA D1SeUUop JO JuspIoul pajn|os]
UD passaulim Uaipjiyd 8yl [oul 82UspIAS ‘UoljUSju0D sauolied
8y} o] AipiuoD "eoussaid Jiayl Ul Jayioul 8yl Jsuinbn adus|oin
2lisawlop Jo spop Buibiiediad Ag ualipiiyo eyl patos|tau
18yIp) 8yt 1oyl 820UspIAs 2yl Jo adunispuodald p Ag Usiqoise

0l pa|in] lsuoilijad syl 1oy} paulwisiep Apedoid INoD AW oY) <



N

(£10zZ 1de@ p2) €901 PEAVY LSL “H POYIr JO 18O <

‘Buipuy
1098|08U D JoJ JusIDIUNS &g ADW PJIUD 8yl JO Buloey sy} uiyim
10 P|IYD D Jo 8oussald ayl Ul 8DUS|OIA DIISSWIOP JO 1D albuUIsS v «

JONPUOD §,Jayin) 8yl WOl UOHPUOD
IDUOILOWS JO [DiUsW p2IsAyd s, ualp|iyo au} o} jusuuodul
JO J8BuDP JusuIW 1O Jusuupdull 1I8JuUl UDD INOD 8y «



LATNO INFNAIVANIT TV OISAHA 4O MSHel

(L10Z 1ded P?Z) GZ0L PeAY G8 "DIDN 81 U

Joyln) aul AQ pajbilediad uoiopiudljul PUD 82US|0IA

SISaWOP JO usynd D PaUSIIGRLSS 8JUSPIAS [DUCILIPPD ‘JISACSION

"UOIIPUOCD [DUOROWS 10 ‘Iplusul ‘joaI1sAyd s,pjiy2 eyt Buiodud) o su

Jusuiuwud up Bulnsd Agalayl ‘SuuID JBY Ul ‘PIo Seam ma) D AJUO SOM

ouMm ‘plIYo aul Buipioy som Jayjoul ayj sjum layiow auyy paddois

Jauln) syl 10U} pausitgolise eouspiAe ay| ‘edusasald s,piIyo au)

Ul Jayjout auy Jsuinbo a2us|oIA D1sauIop JO Jop up ul BuiBoBus Ag
PIY2 1o8fgns syl patosiBau 1ayin) syl 1oyl punoy Ajadold pnod ay|  «



NIVdE JHL 40 ADO10I80dNAN

'seposide jus|oIA sy} Buunp

Buidssis g o1 JUBNOU] 818M OUM $BIDQJ IO} BN} S| BUIDS B4 JDU} UMOUS SDY

APNS D OS)yY "9DUB[OIA DiISSWIoP eyl 0] Buluajs) ‘slinys 8y} UO JO W00 J8youD

Ul 810 OUYM USIP|IYD S8PNIoUI SIYL "UBIP[IYD JOUI0 UDY} JUSISHP SI0 SOUS|OIA
DIISOUUIOP POSSSUNM DADY OUM USIP|IYD 1O SUIDIC SU JDUL UMOUS USaQ SDU §| <

(agnq "3¥'S Bullo agem il AQ ,soAlL0adsiad 821400Id,) uoissaidep
pup asn Brup ‘asn |0YoID IO} 82USISBIOPD BuuNp 8spaiduUl [DIUD)SANS
D SOM 8JoYL 9sND s,Jayiow Nay) Busseulim papodal oym spuodioipod 1o «

'SUOILIPUOCD 8SNCD 82UDISCNS PUD "Yioay
IDJUBSW ‘SIOLODL YSI Y08y pup §3DYV Usamiaq diysuoiplal Jusboo b punod <
‘Bulsg ||am pup yjoay Jinpbd pun (AQ Buipnioul) seousuadxe pooypiyd

SUDUINDIY Usamiag SHUl| aUILUDXe 0} Apnis aAlLoadsole) ebIn] 0 pejonpuod
[O1UOD) 8sDasI(] 10 JaJus)) - ,SIDV. JO seousuadx3 pooypliuD SsIenpy <

N



N\

¢dAddH INOdd OO M Od JddHM

UOIIUSAIBIU| «
JuUswipsl| <
UoIIDDNPT <






Hon. James A. McDonaugh

The Hon. James A. McDonaugh is an Acting County Court Judge and currently presides
over the Domestic Violence Part in Suffolk County. He was elected to the District Court in 2012.
Prior to being elected to the District Court, he served as the Associate Village Justice in
Lindenhurst. Prior to ascending to the bench Judge McDonaugh was a partner in the firm of
Phillips, Weiner, Artura, Cox & McDonaugh, where he focused on commercial litigation,
personal injury and criminal defense matters. Judge McDonaugh started his legal career as an
Assistant District Attorney in Suffolk County, where he served in the District Court, East End,
Case Advisory and Narcotics Bureaus.

Judge McDonaugh is a graduate of SUNY Oneonta and the University of Memphis Law School.

Judge McDonaugh is a member of the Ancient Order of Hibernian and Knights of Columbus. He
has in the past volunteered for Autism Speaks, the Lymphoma and Leukemia Society and the
Lindenhurst Little League.

Judge McDonaugh also holds memberships in the Suffolk County Bar Association, Suffolk
County Criminal Bar Association, and Suffolk County Brehon Law Society, where he served as
past president.
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Hon. ANDREW A. CRECCA

Andrew A. Crecca is the Supervising Judge of the Matrimonial Parts in the Tenth Judicial
District, Suffolk County, New York. In addition to his duties as Supervising Judge, he is the
presiding Justice of Suffolk County’s Integrated Domestic Violence Court, and has served
in that position since January of 2007. He was first elected to the bench in 2004 as a County
Court Judge and presided over felony criminal cases in a dedicated trial part. In January of
2007 he was appointed an Acting Justice of the Supreme Court. In 2010 he was elected
Justice of the New York State Supreme Court for the 10* Judicial District.

Prior to his time on the bench Justice Crecca served as a County Legislator, and maintained
a private law practice concentrating in matrimonial and family law. He also served as an
Assistant District Attorney in the New York County District Attorney's office from 1989 to
1994. He received his undergraduate degree from Marist College in 1986, and his law
degree from St. John's University School of Law in 1989,

Justice Crecca has lectured throughout the United States and internationally on domestic
violence issues, problem solving courts, matrimonial and family law, criminal law, as well
as on court operations. He serves as a faculty member to the National Judicial Institute on
Domestic Violence, the New York State Judicial Institute, the National Council of Juvenile and
Family Court Judges, the Suffolk Academy of Law, and as an Adjunct Professor at Touro Law
School. He has also held the position of Adjunct Assistant Professor of Political Science at
Hofstra University.

As an active member of the Suffolk County Bar Association, Justice Crecca serves as Co-Chair
of its Law Student Committee and has previously served on its Board of Directors and as
chair of the Bench Bar Committee. In 2011 Justice Crecca was appointed and continues
to serve as a member of the Chief Administrative Judge’s Matrimonial Practice Advisory &
Rules Committee for New York State. He also serves on the Advisory Board of The Center
for Children, Families and the Law at Hofstra University School of Law, and on the Executive
Committee of the Family Law Section of the New York State Bar Association.

Justice Crecca is also a member of the National Council of Juvenile & Family Court Judges,
the New York State Association of Supreme Court Justices, the New York State Bar
Association, the Suffolk County Bar Association, and the Suffolk County Matrimonial Bar
Association.

Justice Crecca lives on Long Island with his wife Donna and their two sons.
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Hon. Andrew A. Crecea, J.5.C.

Orders of Protection in Matrimonial Cases

Both DRL §240 and §252 have provisions concerning issuance of Orders of Protection in
matrimonial cases.

DRL §240 concerns, generally and specifically, the issue of custody and child support in
matrimonial actions and under DRL §240(3) the issuance of orders or protection that may be necessary
as a condition of any order made concerning custody & child support [see below applicable
provisions].

DRL §252 similarly provides for the issuance of Orders of Protection or TOP in any supreme court
actions for divorce, separation, annulment or in an action to declare the nullity of a void marriage.
Such initial applications or modifications can be entertained in both the supreme and family courts.
[see statutes attached].

Under both sections, the available information indicates that application for OP or TOP must be in
writing in the form of an Order to Show Cause or Notice of Motion (see DRL § 252(4)(8)). £x parte
relief is available with an Order to Show Cause. The Court rule (22 NYCRR 202.7[f]) which governs
notice on applications for temporary relief, specifically provides that the rule does not apply to Orders
to Show Cause or motions requesting an Order of Protection under DRL § 240—unless otherwise
ordered by the Court. DRL §252 does not provide standards for determining whether an OP should be
granted; therefore the substantive law to be applied is from Article 8 FCA.

Statutes Concerning Orders of Protection in Matrimonial Actions

DRL §240

I. (a) In any action or proceeding brought (1) to annul a marriage or to declare the nullity of a void
marriage, or (2) for a separation, or (3) for a divorce, or (4) to obtain, by a writ of habeas corpus or by
petition and order to show cause, the custody of or right to visitation with any child of a marriage, the
court shall require verification of the status of any child of the marriage with respect to such child's
custody and support, including any prior orders, and shall enter orders for custody and support as, in the
court's discretion, justice requires, having regard to the circumstances of the case and of the respective
parties and to the best interests of the child and subject to the provisions of subdivision one-c of this
section, Where either party to an action concerning custody of or a right to visitation with a child alleges
in a sworn petition or complaint or sworn answer, cross-petition, counterclaim or other sworn responsive
pieading that the other party has committed an act of domestic violence against the party making the
allegation or a family or household member of either party, as such family or household member is
defined in article eight of the family court act, and such allegations are proven by a preponderance of the
evidence, the court must consider the effect of such domestic violence upon the best interests of the
child, together with such other facts and circumstances as the court deems relevant in making a direction
pursuant to this section and state on the record how such findings, facts and circumstances factored into
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the direction. If a parent makes a good faith allegation based on a reasonable belief supported by facts
that the child is the victim of child abuse, child neglect, or the effects of domestic violence, and if that
parent acts lawfully and in good faith in response to that reasonable belief to protect the child or seek
treatment for the child, then that parent shall not be deprived of custody, visitation or contact with the
child, or restricted in custody, visitation or contact, based solely on that belief or the reasonable actions
taken based on that belief. If an allegation that a child is abused is supported by a preponderance of the
evidence, then the court shall consider such evidence of abuse in determining the visitation arrangement
that is in the best interest of the child, and the court shall not place a child in the custody of a parent who
presents a substantial risk of harm to that child, and shall state on the record how such findings were
factored into the determination. An order directing the payment of child support shall contain the social
security numbers of the named parties. In all cases there shall be no prima facie right to the custody of
the child in either parent. Such direction shall make provision for child support out of the property of
either or both parents. The court shall make its award for child support pursuant to subdivision one-b of
this section. Such direction may provide for reasonable visitation rights to the maternal and/or paternal
grandparents of any child of the parties. Such direction as it applies to rights of visitation with a child
remanded or placed in the care of a person, official, agency or institution pursuant to article ten of the
family court act, or pursuant to an instrument approved under section three hundred fifty-eight-a of the
social services law, shall be enforceable pursuant to part eight of article ten of the family court act
and sections three hundred fifty-eight-a and three hundred eighty-four-a of the social services law and
other applicable provisions of law against any person having care and custody, or temporary care and
custody, of the child. Notwithstanding any other provision of law, any written application or motion to
the court for the establishment, modification or enforcement of a child support obligation for persons not
in receipt of public assistance and care must contain either a request for child support enforcement
services which would authorize the collection of the support obligation by the immediate issuance of an
income execution for support enforcement as provided for by this chapter, completed in the manner
specified in section one hundred eleven-g of the social services law; or a statement that the applicant has
applied for or is in receipt of such services; or a statement that the applicant knows of the availability of
such services, has declined them at this time and where support enforcement services pursuant to section
one hundred eleven-g of the social services law have been declined that the applicant understands that an
income deduction order may be issued pursuant to subdivision (c) of section fifty-two hundred forty-two
of the civil practice law and rules without other child support enforcement services and that payment of
an administrative fee may be required. The court shall provide a copy of any such request for child
support enforcement services to the support collection unit of the appropriate social services district any
time it directs payments to be made to such support collection unit. Additionally, the copy of any such
request shall be accompanied by the name, address and social security number of the parties; the date
and place of the parties' marriage; the name and date of birth of the child or children; and the name and
address of the employers and income payors of the party from whom child support is sought or from the
party ordered to pay child support to the other party. Such direction may require the payment of a sum or
sums of money either directly to the custodial parent or to third persons for goods or services furnished
for such child, or for both payments to the custodial parent and to such third persons; provided, however,
that unless the party seeking or receiving child support has applied for or is receiving such services, the
court shall not direct such payments to be made to the support collection unit, as established in section
one hundred eleven-h of the social services law. Every order directing the payment of support shall
require that if either parent currently, or at any time in the future, has health insurance benefits available
that may be extended or obtained to cover the child, such parent is required to exercise the option of
additional coverage in favor of such child and execute and deliver to such person any forms, notices,
documents or instruments necessary to assure timely payment of any health insurance claims for such
child.



(a-1)(1) Permanent and initial temporary orders of custedy or visitation. Prior to the
issuance of any permanent or initial temporary order of custody or visitation, the court shall conduct a
review of the decisions and reports listed in subparagraph three of this paragraph.

(2) Successive temporary orders of custody or visitation. Prior to the issuance of any
successive temporary order of custody or visitation, the court shall conduct a review of the decisions and
reports listed in subparagraph three of this paragraph, unless such a review has been conducted within
ninety days prior to the issuance of such order.

(3) Decisions and reports for review. The court shall conduct a review of the following:

(i) related decisions in court proceedings initiated pursuant to article ten of the family
court act, and all warrants issued under the family court act; and

(ii) reports of the statewide computerized registry of orders of protection established and
maintained pursuant to section two hundred twenty-one-a of the executive law, and reports of the
sex offender registry established and maintained pursuant to section one hundred sixty-eight-b of
the correction law.

(4) Notifying counsel and issuing orders. Upon consideration of decisions pursuant to article
ten of the family court act, and registry reports and notifying counse! involved in the proceeding, or in
the event of a self-represented party, notifying such party of the results thereof, including any court
appointed attorney for children, the court may issue a temporary, successive temporary or final order of
custody or visitation.

(5) Temporary emergency order. Notwithstanding any other provision of the law, upon
emergency situations, including computer malfunctions, to serve the best interest of the child, the court
may issue a temporary emergency order for custody or visitation in the event that it is not possible to
timely review decisions and reports on registries as required pursuant to subparagraph three of this
paragraph.

(6) After issuing a temporary emergency order. Afier issuing a temporary emergency order of
custody or visitation, the court shall conduct reviews of the decisions and reports on registries as
required pursuant to subparagraph three of this paragraph within twenty-four hours of the issuance of
such temporary emergency order. Should such twenty-four hour period fall on a day when court is not in
session, then the required reviews shall take place the next day the court is in session. Upon reviewing
decisions and reports the court shali notify associated counsel, self-represented parties and attorneys for
children pursuant to subparagraph four of this paragraph and may issue temporary or permanent custody
or visitation orders.

§ 252. Effect of pendency of action for divorce, separation or annulment on petition for order of
protection

1. In an action for divorce, separation or annulment or in an action to declare the nullity of a void
marriage in the Supreme Court, the Supreme Court or the family court shall entertain an application for
an order of protection or temporary order of protection by either party. Such an order may require any
party:
(a) to stay away from the home, school, business or place of employment of the child, other
parent or any other party, and to stay away from any other specific location designated by the
court;



(b) to permit a parent, or a person entitled to visitation by a court order or a separation
agreement, to visit the child at stated periods;

(c) to refrain from committing a family offense, as defined in subdivision one of section 530.11
of the criminal procedure law, or any criminal offense against such child or against the other
parent or against any person to whom custody of the child is awarded or from harassing,
intimidating or threatening such persons;

(d) to permit a designated party to enter the residence during a specified period of time in order
to remove personal belongings not in issue in a proceeding or action under this chapter or the
family court act;

(€) to refrain from acts of commission or omission that create an unreasonable risk to the health,
safety or welfare of a child;

(f) to pay the reasonable counsel fees and disbursements involved in obtaining or enforcing the
order of the person who is protected by such order if such order is issued or enforced; or

(g) to refrain from intentionally injuring or killing, without justification, any companion animal
the respondent knows to be owned, possessed, leased, kept or held by the person protected by the
order or a minor child residing in such person's household. “Companion animal,” as used in this
section, shall have the same meaning as in subdivision five of section three hundred fifty of the
agriculture and markets law.

(h) to observe such other conditions as are necessary to further the purposes of protection.

DRL § 252 (4) No order of protection may direct any party to observe conditions of behavior unless: (i)
the party requesting the order of protection has served and filed an action, proceeding, counterclaim or
written motion and, (ii) the court has made a finding on the record that such party is entitled to issuance
of the order of protection which may result from a judicial finding of fact, judicial acceptance of an
admission by the party against whom the order was issued or judicial finding that the party against
whom the order is issued has given knowing, intelligent and voluntary consent to its issuance. The
provisions of this subdivision shall not preclude the court from issuing a temporary order of protection
upon the court's own motion or where a motion for such relief is made to the court, for good cause
shown.

DRL § 252 (8) Any party moving for a temporary order of protection pursuant to this subdivision during
hours when the court is open shall be entitled to file such motion or pleading containing such prayer for
emergency relief on the same day that such person first appears at such court, and a hearing on the
motion or portion of the pleading requesting such emergency relief shall be held on the same day or the
next day that the court is in session following the filing of such motion or pleading.

§ 812. Procedures for family offense proceedings

I. Jurisdiction. The family court and the criminal courts shall have concurrent jurisdiction over any
proceeding concerning acts which would constitute disorderly conduct, harassment in the first degree,
harassment in the second degree, aggravated harassment in the second degree, sexual misconduct,
forcible touching, sexual abuse in the third degree, sexual abuse in the second degree as set forth in
subdivision one of section 130.60 of the penal law, stalking in the first degree, stalking in the second
degree, stalking in the third degree, stalking in the fourth degree, criminal mischief, menacing in the
second degree, menacing in the third degree, reckless endangerment, criminal obstruction of breathing
or blood circulation, strangulation in the second degree, strangulation in the first degree, assault in the
second degree, assault in the third degree or an attempted assault, criminal obstruction of breathing or
blood circulation or strangulation between spouses or former spouses, or between parent and child or
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between members of the same family or household except that if the respondent would not be criminally
responsible by reason of age pursuant to section 30.00 of the penal law, then the family court shall have
exclusive jurisdiction over such proceeding. Notwithstanding a complainant’s election to proceed in
family court, the criminal court shall not be divested of jurisdiction to hear a family offense proceeding
pursuant to this section. In any proceeding pursuant to this article, a court shall not deny an order of
protection, or dismiss a petition, solely on the basis that the acts or events alleged are not relatively
contemporaneous with the date of the petition, the conclusion of the fact-finding or the conclusion of the
dispositional hearing. For purposes of this article, “disorderly conduct” includes disorderly conduct not
in a public place. For purposes of this article, “members of the same family or household” shall mean
the following:

(a) persons related by consanguinity or affinity;
(b) persons legally married to one another;

(c) persons formerly married to one another regardless of whether they still reside in the same
household;

(d) persons who have a child in common regardless of whether such persons have been married
or have lived together at any time; and

() persons who are not related by consanguinity or affinity and who are or have been in an
intimate relationship regardless of whether such persons have lived together at any time. Factors
the court may consider in determining whether a relationship is an “intimate relationship”
include but are not limited to: the nature or type of relationship, regardless of whether the
relationship is sexual in nature; the frequency of interaction between the persons; and the
duration of the relationship. Neither a casual acquaintance nor ordinary fraternization between
two individuals in business or social contexts shall be deemed to constitute an “intimate
relationship”.

2. Information to petitioner or complainant. The chief administrator of the courts shall designate the
appropriate persons, including, but not limited to district attorneys, criminal and family court clerks,
corporation counsels, county attorneys, victims assistance unit staff, probation officers, warrant officers,
sheriffs, police officers or any other law enforcement officials, to inform any petitioner or complainant
bringing a proceeding under this articie, before such proceeding is commenced, of the procedures
available for the institution of family offense proceedings, including but not limited to the following:

(a) That there is concurrent jurisdiction with respect to family offenses in both family court and
the criminal courts;

(b) That a family court proceeding is a civil proceeding and is for the purpose of attempting to
stop the violence, end the family disruption and obtain protection. Referrals for counseling, or
counseling services, are available through probation for this purpose;

(c) That a proceeding in the criminal courts is for the purpose of prosecution of the offender and
can result in a criminal conviction of the offender;

(d) That a proceeding or action subject to the provisions of this section is initiated at the time of
the filing of an accusatory instrument or family court petition, not at the time of arrest, or request
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for arrest, if any;

(e) Repealed.

(f) That an arrest may precede the commencement of a family court or a criminal court
proceeding, but an arrest is not a requirement for commencing either proceeding; provided,
however, that the arrest of an alleged offender shall be made under the circumstances described
in subdivision four of section 140.10 of the criminal procedure law;

(g) That notwithstanding a complainant’s election to proceed in family court, the criminal court
shall not be divested of jurisdiction to hear a family offense proceeding pursuant to this section.

3. Official responsibility. No official or other person designated pursuant to subdivision two of this
section shall discourage or prevent any person who wishes to file a petition or sign a complaint from
having access to any court for that purpose.

4. Official forms. The chief administrator of the courts shall prescribe an appropriate form to implement
subdivision two of this section.

5. Notice. Every police officer, peace officer or district attorney investigating a family offense under this
article shall advise the victim of the availability of a shelter or other services in the community, and shall
immediately give the victim written notice of the legal rights and remedies available to a victim of a
family offense under the relevant provisions of the criminal procedure law, the family court act and the
domestic relations law. Such notice shall be available in English and Spanish and, if necessary, shall be
delivered orally and shall include but not be limited to the following statement:

“If you are the victim of domestic violence, you may request that the officer assist in providing
for your safety and that of your children, including providing information on how to obtain a
temporary order of protection. You may also request that the officer assist you in obtaining your
essential personal effects and locating and taking you, or assist in making arrangement to take
you, and your children to a safe place within such officer’s jurisdiction, including but not
limited to a domestic violence program, a family member’s or a friend’s residence, or a similar
place of safety. When the officer’s jurisdiction is more than a single county, you may ask the
officer to take you or make arrangements to take you and your children to a place of safety in
the county where the incident occurred. If you or your children are in need of medical treatment,
you have the right to request that the officer assist you in obtaining such medical treatment. You
may request a copy of any incident reports at no cost from the law enforcement agency. You
have the right to seek legal counsel of your own choosing and if you proceed in family court
and if it is determined that you cannot afford an attorney, one must be appointed to represent
you without cost to you.

You may ask the district attorney or a law enforcement officer to file a criminal complaint. You
also have the right to file a petition in the family court when a family offense has been
committed against you. You have the right to have your petition and request for an order of
protection filed on the same day you appear in court, and such request must be heard that same
day or the next day court is in session. Either court may issue an order of protection from
conduct constituting a family offense which could include, among other provisions, an order for
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the respondent or defendant to stay away from you and your children. The family court may
also order the payment of temporary child support and award temporary custody of your
children. If the family court is not in session, you may seck immediate assistance from the
criminal court in obtaining an order of protection.

The forms you need to obtain an order of protection are available from the family court and the
local criminal court (the addresses and telephone numbers shall be listed). The resources
available in this community for information relating to domestic violence, treatment of injuries,
and places of safety and shelters can be accessed by calling the following 800 numbers (the
statewide English and Spanish language 800 numbers shall be listed and space shall be provided
for local domestic violence hotline telephone numbers).

Filing a criminal complaint or a family court petition containing allegations that are knowingly
false is a crime.”

The division of criminal justice services in consultation with the state office for the prevention of
domestic violence shall prepare the form of such written notice consistent with the provisions of this
section and distribute copies thereof to the appropriate law enforcement officials pursuant to subdivision
nine of section eight hundred forty-one of the executive law. Additionally, copies of such notice shall be
provided to the chief administrator of the courts to be distributed to victims of family offenses through
the family court at such time as such persons first come before the court and to the state department of
health for distribution to all hospitals defined under article twenty-eight of the public health law. No
cause of action for damages shall arise in favor of any person by reason of any failure to comply with
the provisions of this subdivision except upon a showing of gross negligence or willful misconduct.

§ 828. Temporary order of protection; temporary order for child support

I. (a) Upon the filing of a petition or counter-claim under this article, the court for good cause shown
may issue a temporary order of protection, which may contain any of the provisions authorized on the
making of an order of protection under section eight hundred forty-two, provided that the court shall
make a determination, and the court shall state such determination in a written decision or on the record,
whether to impose a condition pursuant to this subdivision, provided further, however, that failure to
make such a determination shall not affect the validity of such order of protection. In making such
determination, the court shall consider, but shall not be limited to consideration of, whether the
temporary order of protection is likely to achieve its purpose in the absence of such a condition, conduct
subject to prior orders of protection, prior incidents of abuse, extent of past or present injury, threats,
drug or alcohol abuse, and access to weapons.

(b) Upon the filing of a petition under this article, or as soon thereafier as the petitioner appears
before the court, the court shall advise the petitioner of the right to proceed in both the family and
criminal courts, pursuant to the provisions of section one hundred fifieen of this act.

2. A temporary order of protection is not a finding of wrongdoing.

3. The court may issue or extend a temporary order of protection ex parfe or on notice simultaneously
with the issuance of a warrant, directing that the respondent be arrested and brought before the court,
pursuant to section eight hundred twenty-seven of this article.

4. Notwithstanding the provisions of section eight hundred seventeen of this article the court may,

7



together with a temporary order of protection issued pursuant to this section, issue an order for
temporary child support, in an amount sufficient to meet the needs of the child, without a showing of
immediate or emergency need. The court shall make an order for temporary child support
notwithstanding that information with respect to income and assets of the respondent may be
unavailable. Where such information is available, the court may make an award for temporary child
support pursuant to the formula set forth in subdivision one of section four hundred thirteen of this act.
An order making such award shall be deemed to have been issued pursuant to article four of this act.
Upon making an order for temporary child support pursuant to this subdivision, the court shall advise
the petitioner of the availability of child support enforcement services by the support collection unit of
the local department of social services, to enforce the temporary order and to assist in securing
continued child support, and shall set the support matter down for further proceedings in accordance
with article four of this act.

Where the court determines that the respondent has employer-provided medical insurance, the court may
further direct, as part of an order of temporary support under this subdivision, that a medical support
execution be issued and served upon the respondent’s employer as provided for in section fifty-two
hundred forty-one of the civil practice law and rules.

§ 842. Order of protection

An order of protection under section eight hundred forty-one of this part shall set forth reasonable
conditions of behavior to be observed for a period not in excess of two years by the petitioner or
respondent or for a period not in excess of five years upon (i) a finding by the court on the record of the
existence of aggravating circumstances as defined in paragraph (vii) of subdivision (a) of section eight
hundred twenty-seven of this article; or (ii) a finding by the court on the record that the conduct alleged
in the petition is in violation of a valid order of protection. Any finding of aggravating circumstances
pursuant to this section shall be stated on the record and upon the order of protection. The court may
also, upon motion, extend the order of protection for a reasonable period of time upon a showing of
good cause or consent of the parties. The fact that abuse has not occurred during the pendency of an
order shall not, in itself, constitute sufficient ground for denying or failing to extend the order. The
court must articulate a basis for its decision on the record. The duration of any temporary order shall
not by itself be a factor in determining the length or issuance of any final order. Any order of protection
issued pursuant to this section shall specify if an order of probation is in effect. Any order of protection
issued pursuant to this section may require the petitioner or the respondent:

(a) to stay away from the home, school, business or place of employment of any other party, the
other spouse, the other parent, or the child, and to stay away from any other specific location
designated by the court, provided that the court shall make a determination, and shall state such
determination in a written decision or on the record, whether to impose a condition pursuant to
this subdivision, provided further, however, that failure to make such a determination shall not
affect the validity of such order of protection. In making such determination, the court shall
consider, but shall not be limited to consideration of, whether the order of protection is likely to
achieve its purpose in the absence of such a condition, conduct subject to prior orders of
protection, prior incidents of abuse, extent of past or present injury, threats, drug or alcohol
abuse, and access to weapons;

(b) to permit a parent, or a person entitled to visitation by a court order or a separation
agreement, to visit the child at stated periods;

(c) to refrain from committing a family offense, as defined in subdivision one of section eight
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hundred twelve of this act, or any criminal offense against the child or against the other parent or
against any person to whom custody of the child is awarded, or from harassing, intimidating or
threatening such persons;

(d) to permit a designated party to enter the residence during a specified period of time in order
to remove personal belongings not in issue in this proceeding or in any other proceeding or
action under this act or the domestic relations law;

(e) to refrain from acts of commission or omission that create an unreasonable risk to the health,
safety or welfare of a child;

(f) to pay the reasonable counsel fees and disbursements involved in obtaining or enforcing the
order of the person who is protected by such order if such order is issued or enforced;

(g) to require the respondent to participate in a batterer’s education program designed to help end
violent behavior, which may include referral to drug and alcohol counseling, and to pay the costs
thereof if the person has the means to do so, provided however that nothing contained herein
shall be deemed to require payment of the costs of any such program by the petitioner, the state
or any political subdivision thereof; and

(h) to provide, either directly or by means of medical and health insurance, for expenses incurred
for medical care and treatment arising from the incident or incidents forming the basis for the
issuance of the order.

(i) 1. to refrain from intentionally injuring or killing, without justification, any companion
animal the respondent knows to be owned, possessed, leased, kept or held by the
petitioner or a minor child residing in the household.

2. “Companion animal”, as used in this section, shall have the same meaning as in
subdivision five of section three hundred fifty of the agriculture and markets law.

(j) to observe such other conditions as are necessary to further the purposes of protection.

The court may also award custody of the child, during the term of the order of protection to either
parent, or to an appropriate relative within the second degree. Nothing in this section gives the court
power to place or board out any child or to commit a child to an institution or agency.

Notwithstanding the provisions of section eight hundred seventeen of this article, where a temporary
order of child support has not already been issued, the court may in addition to the issuance of an order
of protection pursuant to this section, issue an order for temporary child support in an amount sufficient
to meet the needs of the child, without a showing of immediate or emergency need. The court shall make
an order for temporary child support notwithstanding that information with respect to income and assets
of the respondent may be unavailable. Where such information is available, the court may make an
award for temporary child support pursuant to the formula set forth in subdivision one of section four
hundred thirteen of this act. Temporary orders of support issued pursuant to this article shall be deemed
to have been issued pursuant to section four hundred thirteen of this act.

Upon making an order for temporary child support pursuant to this subdivision, the court shall advise

the petitioner of the availability of child support enforcement services by the support collection unit of
the local department of social services, to enforce the temporary order and to assist in securing
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continued child support, and shall set the support matter down for further proceedings in accordance
with article four of this act.

Where the court determines that the respondent has employer-provided medical insurance, the court may
further direct, as part of an order of temporary support under this subdivision, that a medical support
execution be issued and served upon the respondent’s employer as provided for in section fifty-two
hundred forty-one of the civil practice law and rules.

In any proceeding in which an order of protection or temporary order of protection or a warrant has been
issued under this section, the clerk of the court shail issue to the petitioner and respondent and his
counsel and to any other person affected by the order a copy of the order of protection or temporary
order of protection and ensure that a copy of the order of protection or temporary order of protection be
transmitted to the local correctional facility where the individual is or will be detained, the state or local
correctiona! facility where the individual is or will be imprisoned, and the supervising probation
department or the department of corrections and community supervision where the individual is under
probation or parole supervision.

Notwithstanding the foregoing provisions, an order of protection, or temporary order of protection
where applicable, may be entered against a former spouse and persons who have a child in common,
regardless of whether such persons have been married or have lived together at any time, or against a
member of the same family or household as defined in subdivision one of section eight hundred twelve
of this article.

In addition to the foregoing provisions, the court may issue an order, pursuant to section two hundred
twenty-seven-c of the real property law, authorizing the party for whose benefit any order of protection
has been issued to terminate a lease or rental agreement pursuant to section two hundred twenty-seven-c
of the real property law.

§842-a. Suspension and revocation of a license to carry, possess, repair or dispose of a firearm or
firearms pursuant to section 400.00 of the penal law and ineligibility for such a license; order to
surrender firearms.

1. Mandatory and permissive suspension of firearms license and ineligibility for such a license upon the
issuance of a temporary order of protection. Whenever a temporary order of protection is issued
pursuant to section eight hundred twenty-eight of this article:

(a) the court shall suspend any such existing license possessed by the respondent, order the
respondent ineligible for such a license, and order the immediate surrender of any or all firearms owned
or possessed where the court receives information that gives the court good cause to believe that: (i) the
respondent has a prior conviction of any violent felony offense as defined in section 70.02 of the penal
law; (ii) the respondent has previously been found to have willfully failed to obey a prior order of
protection and such willful failure involved (A) the infliction of serious physical injury, as defined
in subdivision ten of section 10.00 of the penal law, (B) the use or threatened use of a deadly weapon or
dangerous instrument as those terms are defined in subdivisions twelve and thirteen of section 10.00 of
the penal law, or (C) behavior constituting any violent felony offense as defined in section 70.02 of the
penal law; or (iii) the respondent has a prior conviction for stalking in the first degree as defined
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in section 120.60 of the penal law, stalking in the second degree as defined in section 120.55 of the
penal law, stalking in the third degree as defined in section 120.50 of the penal law or stalking in the
fourth degree as defined in section 120.45 of such law; and

(b) the court may where the court finds a substantial risk that the respondent may use or threaten
to use a firearm unlawfully against the person or persons for whose protection the temporary order of
protection is issued, suspend any such existing license possessed by the respondent, order the respondent
ineligible for such a license, and order the immediate surrender of any or all firearms owned or
possessed.

2. Mandatory and permissive revocation or suspension of firearms license and ineligibility for such a
license upon the issuance of an order of protection. Whenever an order of protection is issued pursuant
to section eight hundred forty-one of this part:

(a) the court shall revoke any such existing license possessed by the respondent, order the respondent
ineligible for such a license, and order the immediate surrender of any or all firearms owned or
possessed where the court finds that the conduct which resulted in the issuance of the order of protection
involved (i) the infliction of serious physical injury, as defined in subdivision ten of section 10.00 of the
penal law, (ii) the use or threatened use of a deadly weapon or dangerous instrument as those terms are
defined in subdivisions twelve and thirteen of section 10.00 of the penal law, or (iii) behavior
constituting any violent felony offense as defined in section 70.02 of the penal law; and

(b} the court may, where the court finds a substantial risk that the respondent may use or threaten to use
a firearm unlawfully against the person or persons for whose protection the order of protection is issued,
(i) revoke any such existing license possessed by the respondent, order the respondent ineligible for such
a license and order the immediate surrender of any or all firearms owned or possessed or (ii) suspend or
continue to suspend any such existing license possessed by the respondent, order the respondent
ineligible for such a license, and order the immediate surrender of any or all firearms owned or
possessed.

3. Mandatory and permissive revocation or suspension of firearms license and ineligibility for such a
license upon a finding of a willful failure to obey an order of protection. Whenever a respondent has
been found, pursuant to section eight hundred forty-six-a of this part to have willfully failed to obey an
order of protection issued by this court or an order of protection issued by a court of competent
jurisdiction in another state, territorial or tribal jurisdiction, in addition to any other remedies available
pursuant to section eight hundred forty-six-a of this part:

(a) the court shall revoke any such existing license possessed by the respondent, order the respondent
ineligible for such a license, and order the immediate surrender of any or all firearms owned or
possessed where the willful failure to obey such order involves (i) the infliction of serious physical
injury, as defined in subdivision ten of section 10.00 of the penal law, (ii) the use or threatened use of a
deadly weapon or dangerous instrument as those terms are defined in subdivisions twelve and thirteen of
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section 10.00 of the penal law, or (iii) behavior constituting any violent felony offense as defined
in section 70.02 of the penal law; or (iv) behavior constituting stalking in the first degree as defined
in section 120.60 of the penal law, stalking in the second degree as defined in section 120.55 of the
penal law, stalking in the third degree as defined in section 120.50 of the penal law or stalking in the
fourth degree as defined in section 120.45 of such law; and

(b) the court may where the court finds a substantial risk that the respondent may use or threaten to use a
firearm unlawfully against the person or persons for whose protection the order of protection was issued,
(i) revoke any such existing license possessed by the respondent, order the respondent ineligible for such
a license, whether or not the respondent possesses such a license, and order the immediate surrender of
any or all firearms owned or possessed or (ii) suspend any such existing license possessed by the
respondent, order the respondent ineligible for such a license, and order the immediate surrender of any
or all firearms owned or possessed.

4. Suspension. Any suspension order issued pursuant to this section shall remain in effect for the
duration of the temporary order of protection or order of protection, unless modified or vacated by the
court.

5. Surrender. (a) Where an order to surrender one or more firearms has been issued, the temporary
order of protection or order of protection shall specify the place where such firearms shall be
surrendered, shall specify a date and time by which the surrender shall be completed and, to the extent
possible, shall describe such firearms to be surrendered and shall direct the authority receiving such
surrendered firearms to immediately notify the court of such surrender.

(b) The prompt surrender of one or more firearms pursuant to a court order issued pursuant' this
section shall be considered a voluntary surrender for purposes of subparagraph (f) of paragraph one of
subdivision a of section 265.20 of the penal law. The disposition of any such firearms shall be in
accordance with the provisions of subdivision six of section 400.05 of the penal law.

(c) The provisions of this section shall not be deemed to limit, restrict or otherwise impair the
authority of the court to order and direct the surrender of any or all pistols, revolvers, rifles, shotguns or
other firearms owned or possessed by a respondent pursuant to this act.

6. Notice. (a) Where an order of revocation, suspension or ineligibility has been issued pursuant to this
section, any temporary order of protection or order of protection issued shall state that such firearm
license has been suspended or revoked or that the respondent is ineligible for such license, as the case
may be.

(b) The court revoking or suspending the license, ordering the respondent ineligible for such

license, or ordering the surrender of any firearm shall immediately notify the statewide registry of orders
of protection and the duly constituted police authorities of the locality of such action.
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(c) The court revoking or suspending the license or ordering the defendant ineligible for such
license shall give written notice thereof without unnecessary delay to the division of state police at its
office in the city of Albany,

(d) Where an order of revocation, suspension, ineligibility, or surrender is modified or vacated,
the court shall immediately notify the statewide registry of orders of protection and the duly constituted
police authorities of the locality concerning such action and shall give written notice thereof without
unnecessary delay to the division of state police at its office in the city of Albany.

7. Hearing. The respondent shall have the right to a hearing before the court regarding any revocation,
suspension, ineligibility or surrender order issued pursuant to this section, provided that nothing in this
subdivision shall preclude the court from issuing any such order prior to a hearing. Where the court has
issued such an order prior to a hearing, it shall commence such hearing within fourteen days of the date
such order was issued.

8. Nothing in this section shall delay or otherwise interfere with the issuance of a temporary order of
protection.
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Learning Qbjectives
As a resuit of this presentation
you wilf be better able to:

1. Understand the law regarding civil OPs
2. Understand Victim behaviors & neads
3. Issue more effective Protection Orders

4, Identify cases that involve a greater risk of
dangerousness .

What is
Domestic Violence?

ABUSE
in an
INTIMATE RELATIONSHIP




INTIMATE
RELATIONSHIP

A relationship In which two pecple,
regardless of sexual orientation or

gender are dating, living together,
married or separated.

ABUSE
Refers to the behavior

ABUSIVE BEHAVIOR
involves a range of behaviors
n Physical & Sexual Abuse

» Coercion, Threats & Intimidation

= Emational Abuse

w Isolation

= Economic Abuse

= Exerting Male Privilege

m Minimizing, Denying & Blaming

u Using the Children

New York State definition of
Domestic Violence:

A pattern of coercive tactics,
which can include physical,
psychotogical, sexual, economic
and emotional abuse, perpetrated
by one person against another
adult intimate partner, with the
goal of establishing and
maintaining power and control.




Features of Serious DV...

= Often ocours in a context where there Is a pattern
of controlling behaviors

» May be physical, emotional, psychological and
sexual in NAtUIE (or any camisnanon thereal)

s Can include threats to harm children, other family
members, pets ot property

= Behaviors are used to intimidate, humillate or
[righten viclims, or o make them feel powerless

= May be a single act or combinations of acts which
may appear minor when viewed in isolation, but
coliectively form a pattern of abuse

Domestic Violence
is about...

POWER
&
CONTROL

s
VIoLeNCE % ¥




Orders of Protection

What makes the
Civil Order of Protection
process unique?

Unique Aspects of Civil OPs

= Allows for @ quick Court response, initiated
by the victim

= More flexible and speclfic safety protections
» Vehicle to fashion relief tallored to V needs
= Qppertunity to provide econamic refief

« Orders are enforceable by arrest

= Voluntary nature: of civil proceedings

» Allows for the remaoval of firearms

Who Can Issue
Orders of Protection?

s CRIMINAL COURTS

=1In all criminal cases pursuant in the CPL
s SUPREME COURT

= in matrimonial cases pursuant o DAL
s FAMILY COURT

~ In family court cases under Articies 4, 6, 8
and 10 of FCA




CONCURRENT JURISDICTION

Criminal Court & Family Court share
CONCURRENT JURISDICTION

Same incident. / allegations may be
prosecuted in BOTH jurisdictions

See, Malioy v. Malloy, App Div 2™ Dept

Orders of Protection
in Family Court

= Child Support Proceedings
- FCA §§ 430 & 946

» Custody Proceedings
- FCA §5 655 B 656

s Neglect & Abuse Proceedings
= FCA §§1029 & 1056

= Family Offense Proceedings
~FCA Aride 8

Orders of Protection FCA Article 8
Family Offense Proceedi 1

a Disorderly Conduct = Menacing 2 3%

« Harassment 1 ,2™  » Reckless Endanger.

= Agg. Harassment u Crim Obstr Breathing
= Sexual Misconduct  w Strangulation

= Forcible Touching  w Assauit 30 ,2" auem
= Sex Abuse 39 2™ o ldentlty Theft 1= - 3%
w Stalking 1% - 4 = Grand Larceny

» Criminal Mischief = Coercion




Orders of Protection FCA Article 8
Who it Covers? (§812)

= Persons refated by consanguity (blood) or
affinity (marriage);

= Persons legally married to one another;

& Persons formally married to one another;

® Persons who have a child In common

» Person who are or have been In an Intimate
relationship (ifin issue do hearing)

None af these people need to reside together

Orders of Protection FCA Article 8
Procedure

» Application is brought by Petition

= Petitioner has a right to counsel

» Ideally Petition should Include details/history
a Service is effectuated at no cost by Sheriff

u Court will fix return date for proceeding

» Petitions are to be (iberally construed

= Petition may not be dismissed because
allegations are not contemporaneous

Orders of Protection FCA Article 8
The Hearing /rca 832-838)

a Fact Finding hearing as to whether a Famlly

Offense was committed (preponderance}
s Consider requesting an AFC be appointed
= Dispositional Hearing (/21 #41)

- Dismiss Petition

- Suspend Judgement up to 6 months

= Place Respondent on Probation for up to 1 year

- Mandate Respondent to participate In a BIP

~ 155ue an Order of Protection

- Direct Resttution




What Can the OP include? (Fea g42)
» Stay Away Provisions for Victim, Child, etc.

» Refrain from Acts, Threats, Communication,
» Temporary Custody, Visitation
= Permit R to remove belongings

= Pay Counsel Fees to obtain or enforce orde
et o pext sk} o

What Can the OP include? (Fca842)
» Order R to Participate In BIP

» To pay medical costs for injuries caused
= To Protect a family pet
= To return Id documents, credit cards, etc.

s Order R to Pay Temporary CS, Medical Ins.,
Temp. Spousal SUPPOrt famsmed an nert i} =

What Can the OP i e 2

a All Should Include Removal of Firearms
» Prohibit the purchasing or possessing of FA
= Suspension /Revocation of FA License

» Surrender of FA should be monitored by the
Court




Duration of the Orders o
= Final OP can be for up to two years s
= Up to five years if court makes finding of

any “aggravating circumstances” on record

- Physical or Serlous Physical Injury occurred

= Use of a dangerous instument

= History of violations of prior OPs

= Prior criminal convictions where P Was V

- A finding that the conduct violated an OP

=~ A find by the Court that R presents as an
ongaing danger to the P or a family member

Enforcement of OP é\

= Civil Enforcement
~ Yiolation Petition in Family Court
= Contempt Application in Supreme Court

= Criminal Enforcement by Arrest

Red Flags in DV Cases
u Substance Abuse
u Criminal History

= Recent Separation
» Jealousy

= Access to Firearms
= History of Staiking
n Attempted Strangulation

u Threats to kil self, partner or children

w Mincr in home who Is not bio child of Perp
a History of assault during pregnancy =




Understanding
Victim Behavior

WHY VICTIMS
DO WHAT THEY DO

Questions

Why is Helen Hunt
taking her abuser back?

Why is Kevin Spacey so angry with Helen
Hunt? Is this an effective intervention?

Are there other people like Kevin Spacey
that you encounter in your work?




Batterers Exploit Vulnerabilities

R nses To Women Who Ret
» Belittle

» Minimize Violence

= Coerce with Court Orders

u Allege She Made False Allegations

» Blame Her for the Viclence

= Initiate "Failure to Protect” Case

= Withdraw Support »

Decision-Making Factors of
Abused Adults

a Cultural and Religlous Bellefs

= Risks v. Benefits of Compllance or Resistance
s Limited Options or Resources (legal, $, soclal)
» Need of Time to Reflect & Make a Pian

u Self Sobriety Issues

w Support / Love / Hope
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LEAVING IS A PROCESS...

= Difficult to Know Where Victim is in Her
Process at Ttme of Contact with Intervener

= Anger from Friend or Court Is Likely to
Foreclose Further Communication

= Most Battered Mothers are trying to parent
as well as protect their children

VICTIMS ARE NOT PERFERCT

Anger, Ambivalence, Prevarication
Depression, Substance Abuse

SEPARATION, PROTECTION
SECURITY
Can be transformative

Meeting Victims’ Needs

What can we do
- as Judicial Officers -
to help meet the needs of
victims and children?
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Maslow's Hierarchy of Needs

Esteem
// Love/belonging

// Safety \\

Y
/ Physiological \\

As a Judicial Officer You Can
Address Victim & Children Needs
with more than just an OP

Economic Relief
= Victim autonomy

Well Crafted Custody Order
= Victim/Child Safety

Victim Behavior
Learning Points

= Relationships — Very Complex

= Many Factors May Be in Play at Any
Given Time in a Relationship

» Leaving is a Process

» Anger From Attorney or Court is Likely
to Foreciose Further Communication

= Battered Mothers are Trying to Parent
as Well as Protect Children

»
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Practice Considerations

» Remember DV |5 about Power & Control so0:
~ Avold Mediation
- Avold Couples Counseting
= Consider Impact on Children (ask for AFC)
» Consider not agreeing to a Consent Order
a Amend Petition to include detall, history, ete.
s Ask for longer duration order if aggravating
clrcumstances

Final Learning Points
= Remember; DV is about Power & Control

s Undesstanding Victim's Behaviors is
helpful

a Well Crafted Order Can Provide Safety

= Obtaining Economic Relief Can be
Transformative for a Victim & Children

Questions?
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That's All Folks...
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Orders of Protection in Family Court Cases

Family Court Act -Article 8 & Criminal Procedure Law 530.12

FCA §812- Procedures

FCA §828- Temporary Order of Protection; ‘[emporary Order for Support

FCA §842-Orders of Protection

FCA §842(a) & DRL §252 (9) Suspension, revocation, ineligibility for license to carry fircarms
CPL 530.12- Protection for victims of family offenses

Determining whether a given relationship is “intimate” for FCA §812 purposes (when the parties
are not married, have never married or cohabitated):

A family court’s jurisdiction in family offense proceedings is limited by specific enumerated acts which
are ulleged to have occurred and the relationship between the panies. FCA §812(1)(e) amended July 21,
2008 the Legislaore expanded upon the definition of “members of the same family or househuold™ te
include, smong others, “persons who are not related by consanguinity or affinity and who are or have
heen in an intimate relationship regardiess of whether such persons have lived together at any time.”
Notably, the Legislarure expressly excluded for the definition of “intimate relationship™ casual
acquaimtances and ordinary fraternization between individuals in the business or social context. Aside
from this exclusion.

Might Require a hearing
Here's some examples of recent case decisions

§ 812. Procedures for family offense proceedings

1. Jurisdiction. The family court and the criminal courts shall have concurrent jurisdiction over any
proceeding concerning acts which would constitute disorderly conduct, harassment in the first degree.
harassment in the second degree, aggravated harassment in the second degree, sexual misconduct,
forcible touching, sexual abuse in the third degree, sexual abusc in the second degree os set forth in
subdivision vne of section 130.60 of the penal law, stalking in the first degree, stalking in the second
degree. stalking in the third degree, statking in the fourth degree, criminal mischief, menacing in the
second degree. menacing in the third degree, reckless endangerment, criminal obstruction of breathing
or blood circulation, strangulation in the second degree, strangulation in the first degree, assaull in the
second degree. assault in the third degree or an attempted assault, criminal obstruction of breathing or
blood circulation or strangulation between spouses or former spouses, or between parent and child or
between members of the same family or household cxcept that if the respondent would not be criminally
responsible by reason of age pursuant to section 30.00 of the penal law, then the family court shall have
exclusive jurisdiction over such proceeding. Notwithstanding a complainant’s clection to proceed in
fumily court, the criminal court shall not be divested of jurisdiction to hear a family offense procecding
pursuant to this scction. In any proceeding pursuant to this article, a court shall not deny an order of
protection, or dismiss a petition, solely on the basis that the acts or events alleged are not relatively
contemporancous with the date of the petition, the conclusion of the fact-finding or the conclusion of the
dispositional hearing. For purposes of this article, “disorderly conduct” includes disorderly conduet not
in a public place. For purpeses of this article, “members of the same family or houschold”™ shall mecan
the following:

() persons related by consanguinity or affinity;
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(b) persons legally married to one another;

ic) persons formerly married to one another regardless of whether they still reside in the same
household;

{d) persons who have a child in common regardless of whether such persons have been married
or have lived together at any time; and

(¢) persons who are not related by consanguinity or affinity and who are or have been in an
intimate relationship regardless of whether such persons have lived together at uny time. Fuclors
the court may consider in determining whether a relationship is an “intimate relationship”
include but are not limited to: the nature or type of relationship, regordless of whether the
relationship is sexual in nature; the frequency of interaction between the persons; and the
duration of the relationship. Neither a casual acquaintance nor ordinary fraternization belween
two individuals in business or social contexts shall be deemed to constituie an “intimate
relationship”.

2. Information to petitioner or complainant. The chicf administrator of the courts shall designate the
appropriate persons, including, but not limited to district attorneys, criminal and family court clerks,
corporation counsels, county attomeys, victims assistance unit staff, probation officers, warrant oflicers,
sherifts. police officers or any other law enforcement officials, to inform any petitioner or complainant
bringing a procecding under this article, before such procceding is commenced. of the procedures
available for the institution of family offense proceedings, including but not Jimited 1o the following:

{a) That there is concurrent jurisdiction with respect to family offenses in both family court and
the criminal courts;

{b) That a family court proceeding is a civil proceeding and is for the purpose of attempting to
stop the violence, end the family disruption and obtain protection. Referrals for counseling, or
counseling services, are available through probation for this purpose;

{¢) That a proceeding in the criminal courts is for the purpose of prosecution of the offender and
can resull in a criminal conviction of the offender;

(d) That a proceeding or action subject to the provisions of this section is initisted at the time of
the filing of an accusatory instrument or family court petition, not at the time of arrest, or request
for arrest. if any;

(2) Repealed

(1) That an arrest may precede the commencement of a family court or a criminal coun
procecding, but an arrest is not a requirement for commencing eithes proceeding; provided,
however, that the arrest of an alleged offender shall be made under the circumstances deseribed
in subdivision four of section 140.10 of the criminal procedure law;

() That notwithstanding a complainant’s election to procced in family courl, the ¢riminal court
shall not be divested of jurisdiction to hear a family offense proceeding pursuant to this section.



3. Official responsibility. No official or other person designated pursuant to subdivision two of this
seetion shall discourage or prevent any person who wishes to file a petition or sign 2 complaint from
having access to any court for that purpose.

4. Official forms. The chief administrator of the courts shall prescribe an appropriate form to implemient
subdivision two of this section.

5. Notice, Every police officer, peace officer or district attorney investigating a family offense under this
article shall advise the victim of the availability of a shelter or other services in the community, and shall
immediately give the victim written notice of the legal rights and remedies availuble 10 a viclim of a
family offense under the relevant provisions of the criminal procedure [aw, the family court act and the
domestic relations law. Such notice shall be availuble in English and Spanish and, if necessary, shall be
delivered orally and shall include but not be limited to the fullowing slalement:

“If you are the victim of domestic violence, you may request that the officer assist in providing
for your safcty and that of your children, including providing information on how 1o obtuin a
temporary order of protcction. You may also request that the officer assist yvou in obtaining vour
essential personal effects and locating and taking you, or assist in making arrangement 10 take
vou, and your children to a safe place within such officer’s jurisdiction, including butl not
limited to v domestic violence program, a family member’s or a friend’s residence, or a similar
place of safety. When the officer’s jurisdiction is more than a single county, you may ask the
officer to 1ake you or make arrangements 1o take you and your children to a place of safety in
the county where the incident occurred. If you or your children are in need of medical treatment,
you have the right 10 request that the officer assist you in obtaining suck medical treatment. You
may request a copy of any incident reports al no cost from the law enforcement agency. You
have the right to seek legal counsel of your own choosing and if you proceed in family court
and if it is determmed that you cannot afford an attorney, one must be appointed to represent
you without cost to you.

You may ask the district attorney or a law enforcement officer to file a criminal complaint. You
also have the right to file a petition in the family court when a family offense has been
committed against you. You have the right to have your petition and request for an order of
protection filed on the same day you appear in court, and such request must be heard that same
day or the next day court is in session. Either coust may issue an order of protection [rom
conduct constituting o fumily offense which could include, among other provisions, an order for
the respondent or defendant to stay away from you and your children. The family court may
also order the payment of temporary child support and award temporary custody of your
children. If the family court is not in session, you may seek immediate assistance from the
criminat court in ebtaining an order of protection.

The forms you need to obtain an order of protection are available from the family court and the
local criminat court (the addresses and telephone numbers shall be listed). The resources
available in this community for information relating to domestic violence, treatment of injuries,
and places of safety und shelwers can be accessed by calling the following 800 numabers (the
statewide English and Spanish language 800 numbers shall be listed and space shall be provided
for local domestic violence hotline telephone numbers).
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Filing a eriminal complaint or a family court petition containing allegations that are knowingly
false is a crime.”

The division of criminal justice services in consultation with the state office for the prevention of
domestic violence shall prepare the form of such writlen notice consistent with the provisions of this
section and distribute copies thereof to the appropriate law enforcement officials pursuant 1o subdivision
nine of section eight hundred forty-one of the executive law. Additionatly, copies of such notice shall be
provided to the chief administrator of the courts 10 be distributed to victims of family offenses through
the family court at such time as such persons first come before the court and to the state depariment of
health for distribution to all hospitals defined under article twenty-eight of the public health law. No
causc of action for damages shall arise in favor of any person by reason of any failure to comply with
the provisions of this subdivision except upon a showing of gross negligence or willful misconduct.

§ 828. Temporary order of protection; temporary order for child support

1. (a) Upon the filing of & petition or counter-claim under this article, the court for good cause shown
may issue a temporary order of protection, which may contain any of the provisions authorized on the
making of an order of protection under scction eight hundred forty-two, provided that the court shall
make a determination, and the court shall state such determination in a written decision or on the record.
whether to jmpose a condition pursuant to this subdivision, provided further, however, that failure 10
muke such a determination shall not affect the validity of such order of protection. In making such
determination, the court shall consider, but shall not be limited 10 consideration of, whether the
temporary order of protection is likely to achicve its purpose in the absence of such a condition, conduct
subject 1o prior orders of protection, prior incidents of abuse, extent of past or present injury, threats,
drug or alcohol abuse, and access to weapaons.

{b) Upon the filing of a petition under this arlicle, or as soon thereafier as the petitioncr appears
before the court, the court shall advise the petitioner of the right 1o proceed in both the family and
criminal courts, pursuant 1o the provisions of section one hundred fifteen of this act.

2. A temporary order of protection is not a finding of wrongdoing.

3. The court may issue or extend a temporary order of protection ex parfe or on nolice simultancousty
with the issuance of 4 warrant, dirccting that (he respondent be arrested and brought before the court.
pursuant to section eight hundred twenty-seven of this article.

4, Notwithstanding the provisions of section eight hundred seventeen of this article the court may,
together with a temporary order of protection issued pursuant to this section, issue an order for
temporary child support, in an amount sufficient to meet the needs of the child, without a showing of
immediate or emergency need. The court shall muke an order for tempotary child support
notwithstanding that information with respect to income and assets of the respondent may be
unavailable. Where such information is available, the court may make an award for temporary child
suppon, pursunnt to the formula set forth in subdivision one of section four hundred thirteen of this act.
An order making such award shall be deemed to have been tssued pursuant to article [our of this act.
Upon muking an order for tempaorary child support pursuant to this subdivision. the court shall advise
the petitioner of the availability of child support enforcement services by the support collection unit of
the local depariment of social services, to enforce the temporary order and to assist in securing
continued child support, and shall set the support matter down for further proceedings in accordance
with article four of this act.



Where the court determines that the respondent has employer-provided medical insurance, the court may
further direct, as part of an order of temporary support under this subdivision, that 2 medical support
exceution be issued and served upon the respondent’s employer as provided for in section fifly-iwo
hundred forty-one of the civil practice law and rules.

§ 842, Order of protection

An order of protection under section eight hundred forty-one of this part shall set forth reasonable
conditions of behavior to be observed for a period not in cxcess of two years by the petitioner or
respondent or [or a period not in excess of five years upon (i} a finding by the court on the record of the
existence of aggravating circumstances as defined in paragraph (vii) of subdivision (a) of section cight
hundred twenty-seven of this article; or (if) u finding by the court on the record that the conduct alieged
in the petition is in violation of a valid order of protection. Any finding of aggravating circumstances
pursuant to this section shall be stated on the record und upon the order of protection. The court may
also, upon motion, extend the order of protection for a reasonable period of time upon a showing of
gund cause or consent of the parties. The fact that abuse has not occurred during the pendency of an
order shall not. in itself, constitute sufficient ground for denying or failing to extend the order. The
court must articulate a basis for its decision on the record. ‘The duration of any temporary order shall
rot by itself be a factor in determining the length or issuance of any final order. Any order of protection
issued pursuant to this section shall specify if an order of probation is in effect. Any order of protection
issued pursuant to this section may require the petitioner or the respondent:

(a) 10 stay away from the home, school, business or place of employment of any other parly, the
other spouse, the other pareat, or the child. and to stay away from any other specific location
designated by the court, provided that the court shull make a determination, and shall state such
determination in a written decision or on the record, whether to impose a condition pursuant to
this subdivision, provided further, however, that failure to make such a determination shali not
affect the validity of such order of protection. In making such determination, the court shall
consider. but shall not be limited 1o consideration of, whether the order of protection is likely to
achieve ils purpose in the absence of such a condition, conduct subject to prior arders of
proection, prior incidents of abuse, extent of past or present injury, threats, drug or alcohol
abuse, and access (0 weapons;

(b) 10 permit a pareni, or u person entitled 1o visitation by a court order or a separation
agreement. to visit the child at stated periods;

(c) to refrain from committing a family offense, as defined in subdivision one of section eight
hundred twelve of this act, or any criminal offense against the child or against the other parent or
against any person to whom custody of the child is awarded, or from harassing, intimidating or
threatening such persons;

(d} to permit a designated party 1o enter the residence during a specified period of time in order
to remove personal belongings not in issue in this proceeding or in any other procecding or
action under this act or the domestic relations law;

() 1o refrain from acts of commission or omission that create an unreasonable risk to the health,
safety or welfare of a child;



() to pay the reasonable counsel fees and disbursements involved in obtaining or enforcing the
order of the person who is protected by such order if such order is issued or enforeed;

() to require the respondent to participate in a batterer’s education program designed to help end
violent behavior, which may include referral to drug and alcohol counscling, and to pay the costs
thereof if the person has the means to de so, provided however that nothing contsined herein
shatl be deemed to require payment of the costs of any such program by the petitioner, the state
or any political subdivision thercof; and

(h) to provide, either directly or by means of medical and health insurance, for cxpenses incurred
for medical care and treatment arising from the incident or incidents forming the basis for the
issuance of the order.

(i) 1. to refrain from intentionally injuring or killing, without justification, any companion
anima! the respondent knows to be owned. possessed, leascd, kept or held by the
petitioner or a minor child residing in the houschold.

2. “Companion animal”, as used in this section, shall bave the same meaning as in
subdivision five of section three hundred fifty of the agriculture and markets law.

(i) to observe such other conditions as are necessary 1o further the purposes of protection.

The court may also sward custody of the child, during the term of the order of protection to either
parcal. or to an appropriate relative within the second degree. Nothing in this section gives the courl
power to place or board out any child or 10 commit & child to an institution or agency.

Notwithstanding the provisions of section eight hundred seventeen of this article, where a temporary
order of child support has not alrcady been issued, the court may in additian ta the issuance of an order
of protection pursuant to this section, issue an order for temporary child support in an amount sufficient
10 meet the needs of the child, without a showing of immediate or emergency nced. The court shall make
an urder for temporary child support notwithstanding that information with respect to income and assets
of the respondent may be unavailuble, Where such information is available, the court may make an
award {or temporary child support pursuant to the formula set forth in subdivision one of section four
hundred thirteen of this act. Temporary orders of support issued pursuant to this article shall be deemed
10 have been issued pursuant to section four hundred thirteen of this act.

Upon making an order for wemporary child support pursuant 1o this subdivision, the court shall advise
the petitioner of the availability of child support enforcement services by the support collection unit of
the local depurtment of social services, W enforce the temporary order and to assist in sccuring
continued child support, and shall set the support matter down for further proceedings in accordance
with article four of this act,

Where the court determines that the respondent has employcr-provided medical insurance, the court may
further direct, as pant of an order of temporary support under this subdivision, that a medical supporn
execution be issued and served upon the respondent’s employer as provided for in section fifty-iwo
hundred forty-one of the civil practice law and rules.

In any proceeding in which an order of protection or temporary order of protection or & warrant has been
issued under this section. the clerk of the court shall issuc to the petitioner and respondent and his
counsel and 10 any other petson affected by the order a copy of the order of pratection or temporary
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order of protection and ensure that a copy of the order of protection or temporary order of protection be
transmitted to the local correctional facility where the individual is or will be detained, 1he state or local
comrectionad facility where the individual is or will be imprisoned, and the supervising probation
departiment or the department of corrections and community supervision where the individual is under
probation or parole supervision.

Notwithstanding the foregoing provisions, an order of protection, or temporary order of protection
where applicable, may be entered against a former spouse and persons who have a child in common,
repardless of whether such persons have been married or have lived wogether at any time, or against a
member of the same family or household as defined in subdivision one of section eight hundred twelve
of this article.

In addition to the foregoing pravisions, the court may issue an order, pursuant to scction two hundred
twenty-seven-c of the real property law, authorizing the party for whose benefit any order of protection
has been issued to werminate a lease or rental agreement pursuant to section two hundred twenty-scven-c
of the real property law,

§842-a. Suspension and revocation of a license to earry, possess, repair or dispose of a fircarm or
fircarms pursuant to scction 460.00 of the penal law and ineligibility for such a license; order ta
surrender firearms.

1. Mandatory and permissive suspension of firearms license and ineligibility for such a license upon the
issuance of a temporary order of protection. Whenever a temporary order of protection is issued
pursuant to section etght hundred twenty-cight of this article:

(a) the count shall suspend any such existing license possessed by the respondent, order the
respondent ineligible for such a license, and order the immediate surrender of any or all firearms owned
or possessed where the court receives information that gives the court good cause to believe that: (i) the
respondent has a prior conviction of any violent felony offense as defined in seetion 70,02 of the penal
law; (ii) the respondent has previously been found to have willfully failed to obey a prior order of
protection and such willful failure involved (A) the infliction of serious physical injury, as defined
in subdivision ten of scction 10.00 of the penal law, (B) the use or threatened use of a deadly weapon or
dungerous instrument as those terms are defined in subdivisions twelve and thirteen of section 10.00 of
the penal law. or (C) behavior constituting any violent felony offense as defined in section 70.02 of the
penal law: or (iji) the respondent has @ prior conviction for stalking in the first degree as defined
in scction 120,60 of the penal law, stalking in the second degree as defined in section 120.35 of the
penad law, stalking in the third degree as defined in section 120.50 of the penal law or stalking in the
fourth degree as defined in section 120.45 of such law; and

(b) the court may where the court finds u substantial risk that the respondent may use or threaten
to use a firearm unlawfully against the person or persons for whose protection the temporary order of
protection js issued, suspend any such existing license possessed by the respondent. order the respondent
incligible for such a license, and order the immediate swrrender of any or all firearms owned or
possessed.



2. Mandatory and permissive tevocation or suspension of fircarms license and ineligibility for such o
license upon the issuance of an order of protection. Whenever an order of protection is issued pursuant
o section eight hundred forty-one of this part:

{a) the court shall revoke any such existing license possessed by the respondent, order the respondent
incligible for such a license, and order the immediate surrender of any or all firearms owned or
possessed where the court finds that the conducl which resulted in the issuance of the order of protection
involved (i) the infliction of serious physical injury, as defined in subdivision ten of section 10.00 of the
penal faw, (ii) the use or threatened use of a deadly weapon or dangerous instrument as those terms are
defined in subdivisions twelve and thirteen of section 10.00 of the penal law. or (iii) behavior
constituting any violent felony offense as defined in section 70.02 of the penal law; and

{b) the court may, where the court finds a substantial risk that the respondent may use or threaten 1o use
a firearm uniawfully against the person or persons for whose protection the order of protection is issued,
(i} revoke any such cxisting license possessed by the respondent, order the respondent ineligible for such
a license and order the immediate surrender of any or all firearms owned or possessed or {ii) suspend or
continue to suspend any such existing license possessed by the respondent, order the respondent
ineligible for such a license, and order the immediate surrender of any or all fircarms owned or
possessed.

3. Mandatory and permissive revocation or suspension of fivearms license and ineligibility lor such a
license upon 2 finding of a willful failure to obey an order of protection. Whenever a respondent has
been found, pursuant to section eight hundred forty-six-a of this part to have willfully failed to obey an
order of protection issued by this court or an order of protection issued by a court of compelent
jurisdiction in another state, territorial or tribal jurisdiction, in addition to any other remedies available
pursuant to section eight hundred forty-six-a of this part:

() the court shall rovoke any such existing license possessed by the respondent, order the respondent
ineligible for such a license, and order the immediate surrender of any or all fircarms owned or
possessed where the willful failure to obey such order involves (i) the infliction of serious physical
injury, as defined in subdivision ten of section 10.00 of the penal law, (ii} the use or threatened use of a
deadly weapon or dangerous instrument as those terms are defined in subdivisions twelve and thirteen of
section 10.00 of the penal law, or (iii) behavior constiwuling any violent felony offense as defined
in section 70.02 of the penal law; or (iv) behavior constituting stalking in the first degree as defined
in section 120.60 of the penal law, stalking in the second degree as defined in section 120.55 of the
penal law. stalking in the third degree as defined in section 120.50 of the penal law or stalking in the
fourth degree as defined in section 120.45 of such law; and

(b) the court may where the court finds a substantial risk that the respondent may use or threalen o use 4
fircarm unfawfully agginst the person or persons for whose protection the order of proteetion was issued.
(i} revoke any such existing license possessed by the respondent, order the respondent ineligible for such
a license, whether or not the respondent possesses such a license, and order the immediate surrender of
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any or all fircarms owned or possessed or (ii) suspend any such existing license possessed by the
respondent, order the respondent ineligible for such & license, and order the immediate surrcnder of any
or all firearms owned or possessed.

4. Suspension. Any suspension order issued pursuant to this scction shall remain in effect for the
duration of the temporary order of protection or order of protection, unless modified or vacated by the
court

5. Surrender. (a) Where an order 1o surtender onc or more firezrms has been issued. the temporary
order of protection or order of protection shall specify the place where such firearms shall be
surrendered, shall specify a date and 1ime by which the surrender shall be completed and, to the extent
possible, shall describe such firearms to be surrendered and shall direct the suthority receiving such
surrendered fircarms to immediately notify the court of such surrender,

(b} The prompt surrender of one or more firearms pursuant to a court order issued pursuant’ this
section shall be considered a voluntary surrender for purposes of subpuragraph (f) of paragraph one of
subdivision a of section 265.20 of the penal law. The dispositien of any such firearms shall be in
accordance witl the provisions of subdivision six of section 400.05 of the penal law.

{¢) The provisions of this scction shall not be deemed to limit, restrict or otherwise impair the
authority of the court 1o order and direct the surrender of any or all pistols, revolvers, rifles, shotguns or
other firearms owned or possessed by a respondent pursuant to this act.

6. Notice. (2) Where an order of revocation, suspension or ineligibility has been issued pursuant to this
section, any temporary order of protection or order of protection issued shall state that such fircarm
license has been suspended or revoked or that the respondent is ineligible for such license, as the case
may be.

(b} The court rcvoking or suspending the license. ordering the respondent ineligible for such
license, or ordering the surrender of any firearm shall immediately notify the statewide registry of orders
of protection and the duly conslituled police authorities of the locality of such action.

{c) The coun revoking or suspending the license or ordering the defendant ineligible for such
license shall give written notice thereof without unnecessary delay to the division of state police at its
office in the city of Albany.

(d) Where an order of revocation, suspension. ineligibility, or surrender is modified or vacated,
the court shall immediately notify the stalewide registry of orders of protection and the duly constituted
police authorities of the locality concerning such action and shall give written notice thercof without
unnecessary delay to the division of state police at its office in the city of Albany.
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7. Hearing. The respondent shall have the right to a hearing before the court regarding any revocation,
suspension. ineligibility or surrender order issued pursuant to this section, provided that nothing in this
subdivision shall preclude the court from issuing eny such order prior to 2 hearing. Where the court has
issued such an order prior to a hearing, it shall commence such hearing within fourteen days of the date
such order was issued.

8. Nothing in this section shall delay or vtherwise interfere with the issuance of a temporary order of
protection.

Criminal Procedure Law § 530.12 Protection for victims of family offenses

1. When a criminal action is pending involving a complaint charging any crime or violation between
spouses, former spouses, parent and child, or between members of the same family or houschold, us
members of the same family or household are defined in subdivision onc of section 530.11 of this
article, the court, in addition to any other powets conferred upon it by this chapter may issuc o
temporary order of protection in conjunction with any securing order committing the defendant to the
custody of the sheriff or as a condition of any order of recognizance or bail or an adjournment in
contemplation of dismissal, In addition 1o any other conditions, such an order may reguire the defendant:

{a) 1o stay away trom thc home, school, business or place of employment of the family or
household member or of any desipnated witness, provided that the court shall make u
determination, and shall state such determination in a written decision or on the record, whether
10 impost a condition pursuant 1o this paragraph, provided further, however, that failure to make
such & determination shall not affect the validity of such temporary order of protection. [n
making such determination, the court shall consider. but shall not be limited to consideration of,
whether the temporary order of protection is likely to achicve its purpose in the absence of such a
condition, conduct subject to prior orders ol protection, prior incidents of abuse, past or present
injury. threats, drug or alcohol abuse, and access to weapons;

{b) to permit a parent, or a person cntitled to visitation by a court order or a sepuration
sarcement, (o visit the child at stated periods:

(c) 10 refrzin rom committing a family offense, as defined in subdivision one of scction 530.11
of this article, or any criminal offense against the child or against the family or household
member or against any person to whom custody of the child is awarded, or from harassing.
intimidating or threatening such persons;

(d) o refrain from acts of commission or omission thal create an unrcasonable risk to the health,
salety and welfare of a child, family or household member's lifc or health;

{¢) 10 permil a designated party to enter the residence during a specified period of time in order
1o remove personal belongings not in issue in this proceeding or in any other proceeding or
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action under this chapter, the family court act or the domestic relaions law;

{D) 1. to refrain from intentionally injuring or killing, without justification, any companion animal
the defendant knows to be owned, possessed, leased, kept or held by the victim or a minor child
residing in the houschold.

2, “Companion animal”, as used in this section, shall have the same meaning as in subdivision
five of section three hundred fifty of the agriculture and markets law,

(g) The court may issue an order, pursuant to section two hundred twenty-seven-¢ of the real
property law, authorizing the party for whose benefit any order of protection has been issucd to
terminate @ lease or rentzal agreement pursuant to section two hundred twenty-seven-c of the real
property law,

2. Notwithstanding any other provision of law, a temporary order of protection issued or continued by a
family court pursuant to section eight hundred thirteen of the family court act shall continue in effect,
absent action by the appropriate criminal court pursuant to subdivision three of this section, until the
defendant is arraigned upon an accusatory instrument filed pursuant to scction eight hundred thirteen of
the family court act in such criminal court.

3. The court may issue a temporary arder of protection ex parfe upon the filing of an accusatory
instrument and for good cause shown. When a fumily court order of protection is modified, the criminal
court shall forward a copy of such modified order 1o the family court issuing the original order of
protection; provided, however. that where a copy of the modified order is transmitied to
the family court by facsimile or other electronic means, the original copy of such modified order and
accompanying affidavit shall be forwarded immediately thereafier.

4. The court may issue or extend a temporary order of protection ex parte or on notice simultaneously
with the issuance of a warrant for the arrest of defendant. Such temporary order of protection may
coentinue in effect until the day the defendant subsequently appears in court pursuant to such warrant or
voluntarily or otherwise.

5. [EAT. Sept. 1, 2013, pursuant to L.1995, c. 3, § 74, par. d. See, also, opening paragraph above.] Upon
sentencing on a conviction for any crime or violation between spouses, between a parent and child, or
between members of the same family or household as defined in subdivision one of section 530.11 of
this article, the court may in addition to any other disposition, including a conditional discharge or
youthful offender adjudication, enter an order of protection. Where a temporary order of protection was
issued, the court shall state on the record the reasons for issuing or not issuing an order of prowection.
The duration of such un order shall be fixed by the courl and, in the casc of a felony conviction, shall not
exceed the greater of: (i) five years from the date of such sentencing, or (i) three years from the date of
the expiration of the maximum term of an indeterminate sentence of imprisonment actually imposed; or
in the case of a conviction for  class A misdemeanor, shall not exceed three years from the date of such
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sentencing; or in the case of a conviction for any other offcase, shall not exceed one vear from the date
of sentencing. For purposes of determining the duration of an order of protection entered pursuant to this
subdivision, a conviction shall be deemed to include a conviction that has been replaced by a youthfud
offender adjudication. 1n addition 1o any other conditions, such an order may require the defendant:

{#) to stay away from the home, school, business or place of employment of the family or
household member. the other spouse or the child, or of any witness designated by the court,
provided that the court shall make a determination, and shall state such determination in a wrilten
decision or on the record, whether to impose a condition pursuant 1o this paragraph. provided
further. however, that failure to make such a delermination shall not affect the validity of such
order of protection. In making such determination, the court shall consider, but shall not be
limited to consideration of, whether the order of protection is likely to achicve its purpose in the
absence of such a condition, conduct subject to prior orders of protection, prior incidents of
abuse, extent of past or present injury, threats, drug or alcohol abuse, and access o weapons;

(b) to permit a parent, or a person entitled 10 visitation by a court order or a separation
agreement, 10 visit the child at stated periods;

{c) to refrin from committing a family offense. as defined in subdivision one ol seclion
530.11 of this article, or any criminal offense against the child or against the family or houschold
member or against any person to whom custody of the child is awarded, or {rom harassing,
imimidating or threatening such persons; or

{d) to refrain from acts of commission or omission that create an unreasonable risk to the health,
safety and welfare of a child, family or household member's life or health;

(¢) to permit a designated party to enter the residence during a specified period of time in order
to remove personal belongings not in issue in this proceeding or in any other procecding ur
action under this chapter, the family court act or the domestic refations law.

6. An order of protection or a temporary order of protection issued pursuant to subdivision onc, two.
three. four or five of this section shall bear in a conspicuous manner the term “order of protection” or
“ternporary order of protection” os the case may be and a copy shall be filed by the clerk of the court
with the sheriiPs office in the county in which the complainant resides, or, if the complainant resides
within & city, with the police department of such city. The absence of such Janguage shall not affect the
validity of such order. A copy of such order of protection or temporary order of protection may from
time to time be filed by the clerk of the court with any other police department or sherifl's office having
jurisdiction of the residence, work place, and school of anyone intended to be protected by such order. A
copy of the order may also be filed by the complainant at the uppropriate police department or sherilT's
office having jurisdiction. Any subsequent amendment or revocation of such order shall be filed in the
same manner as herein provided. Such order of protection shall plainly state the date that such order
expires.
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6-a. The court shall inquire as te the cxistence of any other orders of protection between the defendant
and the person or persons for whom the order of protection is sought.

7. A family offense subject to the provisions of this section which occurs subsequent to the issnance of
an order of protection under this chapter shall be deemed a new offense for which the complainant may
seek to file 8 new accusatory instrument and may file a famify court petition under article eight of the
family court act as provided for in section 100.070f this chapter.

8. In any proceeding in which an order of protection or temporary order of protection or a warrant has
been issued under this section, the clerk of the court shall issue to the complainant and defendanmt and
defense counsel and to any other person affected by the order a copy of the order of protection or
lemporary order of protection and ensure that a copy of the order of protection or temporary order of
protection be transmitted to the local correctional facility where the individual is or will be detained, the
state or local correctional facility where the individual is or will be imprisoned. and the supervising
probation department or department of corrections and community supervision where the individual is
under probation or parole supervision. The presentation of u copy of such order or a warrant to any
peace officer neting pursuant to his or her special duties or police officer shall constitute authority for
him or her to arrest a person who has violated the terms of such order and bring such person before the
court and, otherwise, so far as lies within his or her power, to aid in securing the protection such order
was imended to afford,

9, If no warrant, order or temporary order of protection has been issued by the court. and an act alleged
10 be a family offense as defined in section 530.11 of this chapter is the basis of the arrest, the magistrate
shall permit the complainant to file a petition, information or accusatory instrument and for reasonable
cause shown, shall thereupon hold such respondent or defendant, admit to, fix or acecpt bail, or parole
him or her for hearing before the family court or appropriate criminal court as the complainant shall
choose in accordance with the provisions of section 330.11 of this chapter.

10 Punishment for coniempt based on a violation of #n order of protection or tcmporary order of
protection shall not affect the original criminol action, nor reduce or diminish a sentence upon
conviction for the original crime or violation alleged therein or for a lesser included offense thereof.

11. i a defendant is brought before the court for failure 10 obey any lawful order issued under this
scetion, or an order of protection issucd by a court of competent jurisdiction in another state, territorial
or tribal jurisdiction, and if. afier hearing, the court is satisfied by competent proof that the defendant has
willfully failed to obey any such order, the court may:

(a) revoke an order of recognizance or revoke an order of bail or order forfeiture of such bail and
commit the defendant to custody; or
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(b) restore the case to the calendar when there has been an adjournment in contemplation of
dismissal and commit the defendant to custody; or

{c) revoke a conditional discharge in accordance with scetion 410,70 of this chapter and impose
probation supervision or impose a sentence of imprisonment in accordance with the penal law
based on the original conviction; or

(d) revoke probation in accordance with section 410.70 of this chapter and impose a sentence of
imprisonment in accordance with the penal law based on the original conviction. In addition, il
the act which constitutes the violation of the order of protection or temporary order of protection
is a crime or a violation the defendant may be charged with and tried for that crime or violation,

12. The chief administrator of the courts shall promulgate appropriate uniform temporary orders of
protection and orders of protection forms to be used throughout the state. Such forms shall be
promulgated and developed in a manner to ensure the compatability' of such forms with the staewide
compuierized registry established pursuant to section two hundred twenty-one-a of the executive law.

I3. Notwithstanding the foregoing provisions, an order of protection, or temporary order of protection
when applicable, may be entered against a former spouse and persons who have a child in common,
regardless of whether such persons have been married or have lived together at any time, or against a
member of the same [amily or household as defined in subdivision one of section 330.11 of this article.

[4. The people shall make reasonable cfforts to notify the complainant alleging a crime constituting a
family offense when the people have decided to decline prosecution of such erime, to dismiss the
criminal charges against the defendunt or to enter into a plea agreement. The people shall advise the
complainant of the right to fle a petition in the {amily court pursuant to section 100.07 of this chapler
and section one hundred fifteen of the family court act.

[n any case where allegations of criminal conduct are transferred from the family court to the criminal
court pursuant to paragraph (ii) of subdivision (b) of section eight hundred forty-six of the famiiy court
act, the peaple shall advise the family court making the transfer of any decision to file an accusatory
instrument against the family court respondent and shall notify sueh court of the disposition of such
instrument and the sentence, if any. imposed upon such respondent. Release of a defendant from custody
shall not be delayed because of the requirements of this subdivision.

15. Any motion to vacate or modify an order of protection or temporary order of protection shall be on
notice to the non-moving party, except as provided in subdivision three-b of this section,
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