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SUPREME COURT-SUFFOLK COUNTY
TRIAL TERM-MATRIMONIAL DIVISION
300 CARLETON AVENUE
P.O. POX 9070
CENTRAL ISLIP, NEW YORK 11722-9G70

{631) 853-5468
CONTESTED (SETTLED) AND
UNCONTESTED REQUIREMENTS
FOR SUBMISSION OR INQUEST
NAME - INDEX NO:

IMPOR FANT: PAPERS WILE NOT BE ACCEPTLD BY TiE MA FRIMONIAL CLERK UNLESS ALL FEES ARL PAID
IN PERSON: SUPREME COURT CLERK'S OFFICE, 400 CARLETON AVENUE, CENTRAL ISLIP. NY
IN PERSON OR BY MAIL: SUFFOLK COUNTY CLERK'S OFFICE. 310 CENTER DR RIVERHEAD, N.Y. 11901
I FEES ARE PAID BY MAIL, SEND CHECK OR MONEY ORDER WITH SELF-ADDRESSED STAMPLED
ENVELOPE TO THE AFTENTION OF: CIVIL COURT ACTIONS. CHECKS ARE TO BE MADI- PA YARLL 10
FHE SUFFOLK COUNTY CLERK.

1. Index Number must be aflixed on all papers submitted. (Fee: $210.00)
2 Request ‘or Judicial Intervention (R.J 1) (filing fee $93.00) 1ogether with affidavit of service J22NYCRR 202061,
(Fee: $95.00). Submit form in duplicate 3 /c'/J‘f‘!C.E ¢
[
3. Note of Issue (filing fee $30.00) together with aftidavit of service 1225NYCRR 20221, CPLR 3402), / P’% LR aa
e oo i B N R L TP A RutfomA™
CSUMMONS with statutory notation and proof of {iling of the original summons with the Suffolk County ¢ lerk OROEKS
3 .
5 AFFIDAVED OF SERVICE OF SUMMONS, containing, amongst other things. 4 desenption as 1o delendints’s ;{A,/Uifﬂ-ﬂ,

identity {DRE, 2323 and military status of defaulting, party PNYCRR 202.21) with proof of iling with the County f}‘-—" OFLips

Clerh. I the delendant admits to service, defendant’s afTidavit must state the date that the Suimaons was served upor
the defendant. 1 serviee was made pursuant to an Order of Publication. submit copy of order w ith afMdanit of serviee,
aflidavit of publication and proof of tiling both with the Suffolk County Clerk

6. ORIGINAL VERIFIED COMPLAINT, or a photocopy. with provl of [iling origial veritied comp faint with the
Suffolk County Clerk. Submit proof of service of Verified Complaint and Natice of Appearance and ‘or Verified
Answer if detendant has appeared

7 Original Affirmation of Regulariy . Atfidavit of Regularity for self yepresented litgants

PLAINTIFE'S AFFIDAVIT, $22NYCRR 202.21t0)}. Lstablish residency {DR1 2307 and the cvidentian
facts to warrant the relief sougit

o

911 custody is to be determmed n the absence ol a Family Cowrt Order, stipulation or agreenient. comply with
Section 7o-ft of the DRI,

it

-

Where there is a request to continue a Famity Court Order, you must submit a cepy of same.

11 Sworn siatement pursuant o Section 233 of the DRI with prood of service. This is in addition tw the statement appearing
in the compliaint. (11 the grounds are based on a separation agreenient. and the defendant has answered. then we need
a sworn statement pursuant 1o Section 233 from each party).

-t

. Original Certificate of Dissolution of Marriage (Form 2.0 H. 2168),



13 () 1§ cause of action is based on a Separation Agreement, submit one of the following
—-Copy ol the exccuted Agreement with proof of filing of the original with the County Clerh
OR
---Copy of Memorandum of the Agreement with proot of (1iing of the original memorandum
with the County Clerk, and submii the original Separation Agreement
NOTE: Receipt Tor filing fee is not considercd proot of tiling
{by I cause is based on ather grounds. submit original stipulation of settlement, iany . Fiding fee: S35 00
1¢) Stipulation of Settlement/Separation Agreement must comply with DRL 233 tHealth insurance for
partics afier Dissolution of Marriage)

14 tnorder 1o comply with the CHILD SUPPORT STANDARDS ACT, effective 91589, we newd
() Nemization Sheet for Computation of Income must be completed and verified {DRY. See. 2407,
Note: Income of each party may be ©tated in the Stpulation of Sertfement/Separation Agrecment.

thy Any agreement or stipulation executed on or afier 9/15/89 must contain a provision that the parties have
been advised of the CHILD SUPPORT STANDARDS ACT,

{e} Lilective April 2. 1992, agrecments or stipulations must contain a statement that the BASIC SUPPOR]
OBLIGATION provided by CSSA would presumptively result in the correct amoui ol ehild suppont 1
be awarded. the smount agreed to. and if'there is a difference, the reasonsis | for the ditference

td) AfTidavigAtirmation that the unrepresented party has been served with a copy of the Cild Suppornt Siundards
Chart promulgited by the Commissioner of Social Services,

15, When there are unemancipated children who are not in receipt ol public assistance. an affimiation or aflidav
from the custodial parent must be submitted containing one of the following §DR1. Sec. 236 BT )by, effective
6: 150941

() A request for child support services through the Support Collection Unit which would authorize collection o
she support obligation by the iminediate issuance of an income execution for support enforcement: OR

(b} A statement that he or she has applied for such services through the Suppont Collection Unit. OR
fed A statement that he or she is in receipt of such services through the Support Collection Uni, OR

(d} A statement that b ot she is aware of, but declines, such services through the Support Collection Unit at ihis time.
Where the custodial parent dechnes Support Colleetion Unit services. a statement in additon to same must be made
that he o she understands that an inconie deduction order may be issued purswant to CPLE Sec. 32420 wathont
other child support enforcement services and that payment ol an admmistrative ive miy be requived

NOTE: I a}is selected. the following information must be included or attached therctor Name, Address.
DOB. $8% of both parties; Date & Place of marriage: name & DOB of child(ren), Name & Address ol emplyer
of income pavor.

() or 1B is selected, language as se: forth in DRE Sec (240(¢ K 3)() must be incleded onthe face ol the
judgment

Proposed FINDINGS OF FACT and CONCLUSIONS OF L AW, and a separate Proposed JUDGMENT [2INYCRR
202.50. Appendix B, Both must be on separate “BLUE BACK”

16.

=~

17. Proof of service of Proposed Judgment upon opposing party by regelar mail or personal service CRANYORR 20248,
I the party is represented by an atorpes, serve the anomey

18 Qualified Medical Child Support Order (DRI, 230113 Effective 1-1-98) Subimit proof of service and an atfidini
describing the available health insurance. U there is no health insurance available through an emplover submi

ab affidavit to that effect




19. Notice of Settlement: Settie Judgment, Qualified Medical Child Support Order, and any other Orders by picking a
date at feast ten (10 days from the date that the opposing party will be served by mail with the proposed Judgment
or any other proposed Orders; or at least five (3) days from the date that the opposing party will be sers ed by
personal service.  Submit proof of service of Notice of Settlerent,

20 Form UCS 111, completed and signed.
21, Certification pursuant 1o Section 130-1.1-a of the Rules of the Chicl Admintstrator of the Courts
21 (a). Registuv cheek information sheet for custody visitation requests
IN THIS ABSENCE OF A STIPULATION, FAMILY COURT ORDER OR SEPARATION AGREBMENT AND THERI
ARE UNEMANCIPATED CHILDREN OF THE MARRIAGE, ANI'OR A REQUEST FOR MAIN TENANCE. COUNSLI
FEES AND:OR EQUITABLE DISTIRIBUTION, THEN COMPLY WITH THE FOLF OWING (22, 25, AND 20 THE CASE
WILL THEN BE PEACED ON THE INQUEST CALENDAR. (ITEMS 12 THROUGH 20 NEED NOT BESUBMITTFD A
THS TIME). NUMBERS 21, 214,22, 23, and 24 ARE TO BE SUBMITTED WITH ALL OTHER NI CESSARY PAPERS
22 Statement of Net Worth with retainer agreement {DR1 236 22NYCRR 202,10}
23, Signed Statement of Proposed Ersposition where Net Worth Statement is requived
24, Allirmation of professional services rendered when applying for counsel fees.
NOTE: YOU WiLL B NOTIFIED BY MAIL OF THE DATE TO APPEAR FOR INQUEST
AND THE ASSIGNED JUSTICE. SERVIE NOTICE OF THE APPEARANCE DATE ARD
ASSIGNED JUSTICE UPON THE DEFAULTING PARTY'S ATTORNEY OR UPON THE

DEFAULTING PARTY IF NOT REPRESENTED BY AN ATTORNEY. SUBMIT PROOF
OF SERVICE TO 111 ASSIGNED JUSTICE PRIOR TO OR ON THE DATE OF INQUI-SY

CLERK ) DATE

TELEPTIONE NUMBER

RETURN THIS CHECKLIS T WITH CORRECTIONS TO THE CLERK WHOSE NAME APPEARS ABOVI



SUPREME COURT
TRIAL TERM-MATRIMONIAL DIVISION
400 CARLETON AVENUE
P.O. BOX %070
CENTRAL ISLIP, N.Y. 11722

CONTESTED MATRIMONIAL FILING REQUIREMENTS FOR:
PRELIMINARY CONFERENCE AND NOTE OF ISSUE

IMPORTANT: PAPERS WILL NOT BE ACCEPTED FOR FILING BY THE MATRIMONIAL CLERK'S OFFICE UNLLSS
ALL FEES ARE PAID OR A WAIVER OF FEES WAS ORDERED BY THE COURT. (PAYMENT MAY BE IN THL FORM
OF CASH, CHECK OR MONEY ORDER. FEES ARE PAYABLE TO THE SUFFOLK COUNTY CLERK) FEES MAY BE
PAID BY MAIL OR IN PERSON AT THE SUFFOLK COUNTY CLERK'S OFFICE , 310 CENTER DRIVE RIVERUEALD.
NEW YORK. 11901 OR THE SUPREME COURT CLERK'S OFFICE, 400 CARLETON AVENUE. CENTRAL ISLIP, NEW
YORK. 11722,

RE: __INDEX NO.:

PRELIMINARY CONFERENCE :

_I* Index Number must be affixed on all papers. (Fee is $210.00. pavable to the SUFFOLK
COUNTY CLERK).

_2+ Request for Judicial Intervention (R.J.1. form rev. Jan/2000). marked PAID. with affidavit of service
{ZINYCRR 202.6}. Fec is $95.00, pavable to the SUFFOLK COUNTY CLERK. Submit in
duplicate with self-addressed stamped envelope.

___3* Request for Preliminary Conference with proof of service {22NYCRR 202.12(a); .

NOTE OF ISSUE:

—_ 4-Marked Pleadings. {CPLR 4012},
.. .3- Statement of Proposed Dispasition, with affidavit of service (from each party). {202.16 (h)(3):.
__6- Statement of Net Worth, with affidavit of service {from cach party).
__7- Signed copy of attorney s retuiner agreement {22NYCRR 202.16(c)$(from each party).

___8- Affidavit regarding Child Support Enforcement Services {DRL 236B(7) (b)}.
A request for such services must include an information sheet containing the following:
Name, address, DOB, $§# of both parties, dawe/place of marriage. name/DOB of child(ren),
name and address of employer of income payor.

— ——. _ 9-Note of issue with Centificate of Readiness, together with affidavit of service{22NYCRR 202.21.
CPLR 3402}. Submit in duplicate. Fee is $30.00. payable to the SUFFOLK COUNTY CLERK.
_ . __10- Original Anorney’s certification {22NYCRR 202.16(¢)}.
*[tems (1, 2, 3) initialize the case into the Count System for assignment to a Justice of the Supreme Court.
-ltems (4,5, 6,7, 8,9, 10) are required to place the case on the Contested Trial Calendar. 1 the Court dirccts
the filing of a Note of Issue for Inquest purposes only, then comply only with items (9, 10) and state such  direction
in an Affirmation or submit a copy of the Court’s Order.

PLEASE RETURN THIS CHECK SHEET WITH ANY MISSING/INCOMPLETE DOCUMENT(S).

CLERK PHONE NO. DATE

Revised 5/08



How to Maximize the Impact of Your Papers
April 25, 2016

Diane K. Farrell, Principal Law Clerk to Acting
Supreme Court Justice Andrew G. Tarantino, Jr.

QOutline

I Brevity—short words in short sentences in short paragraphs.
Economy of words

Give the necessary facts, not gratuitous facts

Examples

The plaintiff’s testimony vs. the testimony of the plaintiff

The Defendant Third Party Plaintiff Appellant Ford Motor Co.
[“Ford”]

The child ran out very quickly in between 2 parked cars vs. The
child darted out between two parked cars

The abrupt manner in which Houseman made his departure
from the firm vs. The way Houseman bolted from the firm

He repeatedly refused to answer the interrogator’s questions vs.
he stymied the interrogator

I Simplify and Lose the Legalese

Write in the active voice and simplify. The active voice engages
the reader by emphasizing action

The deposition of the plaintiff was taken on March Ist vs.
Defendant deposed Plaintiff on March 1%

The case was placed on the trial calendar and the defendant had
120 days in which to make a motion for summary judgment vs.
Plaintiff noticed the case for trial and defendant timely moved
for summary judgment

Defendant made a motion for summary judgment vs. Defendant
moved for summary judgment

When you frame the issues, make all the answers uniform—yes
yes yes See Steve Covey’s book The Seven Habits of Highly
Effective People
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Example

Did the district court correctly conclude that Plaintiff received the
benefit of all procedural safeguards before her housing subsidy was
terminated?

Yes.

Did termination of Plaintiff’s housing subsidy comply in all respects
with HUD’s regulatory scheme?

Yes.

Has Plaintiff waived any appellate argument that the Town’s
Administrative Plan implementing the HUD regulations constitutes
an unconstitutional custom practice or policy under Monell?

Yes.

e Avoid legal jargon at all costs. Thirty-year movement to get rid
of it.

Be scrupulous about your reputation for integrity, accuracy and
veracity

Don’t make foolish arguments
L.ead with your strongest argument

¢ Discard weak arguments because it undermines your
credibility

e Deal with the problems in your case—don’t avoid the
problems. This may mean being selective about what you
plan to argue. Get rid of arguments that make you look
insincere, cavalier or stupid.

Example

In the summary judgment context, explain to the Court why
an issue of fact is not a material issue of fact.

e The Reply and opposing affirmation: correct factual
errors
¢ Always Cite to the record

-3



Each cite to the record builds your credibility
Never gild the lily

Don’t take liberties with the record

Never attack your adversary or the court

® & & o

Examples

¢ “Defendant’s description of the accident is not correct vs.
Defense counsel has intentionally and shamelessly tried
to mislead the court.

e The statement in Plaintiff’s brief that there were 2 prior
similar accidents caused by defective tires is not correct.
In fact there was one prior similar accident, on June 1,
1999. An intoxicated driver, not a tire failure, caused the
second accident Plaintiff mentioned.

If you are attacked personally

v

Get your revenge by defeating your opponent, not berating him/her
i.e., the record does not support Plaintiff attorney’s statement that the
defendant intentionally and willfully defied this court’s order.

Deal with issues—not personalities

Subtly take the moral high ground by addressing the accusation and
unemotionally explain why your adversary’s characterization of you
is unwarranted

Never let attacks on your credibility and integrity go unanswered
Either explain why you are right or, if you have made a mistake,
acknowledge it and move on

Don’t ask the Court to impose sanctions or award attorneys’ fees
except in the extraordinary case.

Going outside “the record”

State (don’t do it) vs. federal (what is considered as “the Record”).

Know your Court, know your Judge
A. Procedure

ad



Check the various court websites and each Court’s rules of practice
and the court’s individual or local rules

Don’t assume uniformity

Always include a stamped, self-addressed envelope

Always include a proposed order/judgment

Page limits

Word limits

Formatting

Certificates of Compliance

Motion practice differences

e Supreme Court i.e., many, if not most, judges require a conference
before a discovery motion
Motion days vary- check the Part rules
Almost every appellate court requires 14-point type with 12-point
footnotes and 1-inch margins. Don’t work the system with shorter
margins, too many footnotes, and 13-point type.

¢ Different time periods in different counties for CPLLR 3212 motions

¢ Affirmations vs. declarations

¢ Memos of law state and federal

B. Substantively
s this court a policy court? Ifit is, the result has to be fair for all, not
just your client.
Cite to that court’s precedent first.
Be sensitive to the issue. There are some “darling issues” in a
particular court

Example

NY Court of Appeals

¢ municipal lability

¢ Defamation

e Res judicata

Second Circuit

¢ First Amendment, due process, equal protection—make sure you
know the court’s history

Has this judge written about strip searches, qualified immunity, First
Amendment, ripeness? Cite to the presiding Judge’s cases if possible.




VI

[

8.

The court—know the law of the jurisdiction you’re in

Structure tips

Table of Contents is giving the Judges the “big picture”. Giving them
the big picture gives them context when they are reading.

Give them the conclusion first. Tell the court the relief you are
requesting up front —what do you want the court to do?

Give the statutory and/or common law basis for why you are entitled
toit

Give a brief synopsis of what you’re going to show in order to
demonstrate why you are entitled to the relief requested.

DO NOT BURY THE LEAD. A motion or a brief is not a Tale of
Two Cities.

Never devote page after page of boilerplate case law or distinguishing
your adversary’s cases.

Tell the court everything you’re going to rely on at the beginning.
List those items and if there is an affidavit that’s crucial, don’t bury
it—your moving affirmation or declaration, the affidavit of someone
with knowledge. Don’t make an affidavit an exhibit.

Include a picture if applicable

Regarding a Statement of Facts

9.

10.

11.

12.

13.
14.

15.

16.

The Statement of Facts compels a desired result. Some people write it
last.

The most important part of your brief because the recitation of facts
should make 1 + 1 equal 2 by the end. Your facts should be able to
stand alone.

Don’t quote witness after witness or give a synopsis of each
deposition/EBT—tell a story

Never omit facts but mention only those facts necessary for your
sought-after relief.

Humanize clients by naming them throughout.

Never misrepresent the lower court decision or put something in
quotes where no witness has used the quoted words

If you’re in federal court, your declaration is to list exhibits only-no
arguments. The affidavit of someone with knowledge speils it out;
your memorandum of law supports it.

State vs. federal—complete transcripts in state court/ not federal court



17.
18.

19.

[ A B o8
da W o

VII

Only use signed transcripts

Exhibit designation

e State Court (Exhibit A, p. 2, para.4)

e Federal Court (Complaint, p. 3; plaintiff Smith deposition, p. 6, L.
12-18)

¢ Do NOT say (Examination before trial testimony of Jane Smith,
p.7, 11.1-4)

¢ Be consistent

Citing case law in your affirmation: state vs. federal

Significance for your record later- in state court no memos of law in

the Record or appendix

Make citations unobtrusive: Do not begin a sentence with a citation.

Do not put a citation mid-sentence; arrange for it to be at the end of a

sentence.

Don’t use string citations BUT

Put the citations in a bulleted list if you’re trying to show that there is

overwhelming authority for the proposition you are advancing.

Be consistent in the way you cite. Tables of Authorities are very

helpful although not always required (Second Department). If you’re

going to include one, do a cite check

Shepardize when you submit your papers, when you prepare a reply,

and immediately before oral argument, PARTICULARLY IN

FEDERAL COURT.

Set out the facts first and then the law applied to the facts

Read Judge Lebovits’ column in the NYS Bar Journal

State the facts that support your argument.

You don’t need to include every fact; if it isn’t necessary to

understanding the legal issues, leave it out. One way of implementing

this is to write the legal argument first and then the factual statement.

Anticipate unfavorable facts and plan when you will deal with them.

. Populate your argument.

Avoid Appellant and Appellee and use Smith, Jones, Nationwide, “the
Town”
Use real names for the parties

READ YOUR ADVERSARY’S PAPERS AND ADDRESS THE
ADVERSARY’S ARGUMENTS



Use records on appeal to distinguish what your adversary says is a
“case directly on point”

Don’t try to discuss and distinguish every single case your adversary
cites

Don’t play your adversary’s game- play your game.

VIII Proofreading and editing

“Reading a brief with spelling, grammar, and punctuation errors is
like talking to someone who is picking his nose.”

In the morning/sleep on it.

Read it aloud and you’ll find more errors

Use spell-check.

Spelling, grammar and punctuation

Generate a Table of Authorities and proof your citations from that
instead of in the text.

Have someone else read your papers



MOTION PRACTICE IN SUFFOLK COUNTY: AVOIDING THE PITFALLS
By Diane K. Farrell and Gerald Lebovits

Diane K. Farrell is the Principal Law Clerk to the Honorable John J.J. Jones, Ir. Gerald
[ebovits is a New York City Civil Court judge and an adjunct professor of law at Columbia,
Fordham, and NYU. The authors thank Elizabeth Sandercock, a student at City University of
New York Law School, for her research help. On May 15, 2013, at 6 PM, the Suffolk Academy
of Law will welcome Judge Gerald Lebovits back for a CLE entitled Persuasive Writing for
Litigators.
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This article is a brief overview of some of the most common motions encountered in civil
practice in State Supreme Court, Suffolk County, with tips on how to avoid some oft-repeated
pitfalls.

To draft effective motion papers, practitioners must be familiar with Uniform Rules for

the individual rules that many IAS judges have enacted.

Movants who bring an order (o show cause need shorter notice than the minimum eight
days provided under CPLR 2214(b) for bringing a motion on notice. In Supreme Court, Suffolk
County, an order to show cause movant should call the assigned [AS judge’s part before
attempting to have the order signed. Under 22 NYCRR 202.7(f), the nonmoving party must be
given notice of the movant’s intention to present the order to show cause if the prayer for relief
includes a request for temporary injunctive relief, such as a stay. Notice is not necessary if the
movant can demonstrate that there will be significant prejudice to the party seeking the
restraining order by giving notice.

Some types of motions do not require notice to be given when they are made. Among
these are ex parte motions, which are made to a judge without notice to the adversary. The CPLR
authorizes ex parte motions only in limited situations, such as attachment (CPLR 6211).
temporary restraining orders (CPLR 6313), and orders specifying the manner of effecting service
of process (CPLR 308(5)).

Other motions must be made on notice. These include a CPLR 3211 motion to dismiss a
complaint, a defense, or a counterclaim; a motion to compel discovery or to strike a pleading for
failure to provide discovery or appear for an examination before trial under CPLR 3126; a
motion for summary judgment under CPLR 3212; and a motion to renew or reargue under CPLR
2221. These common motions are discussed below.

Defendants may move (o dismiss a complaint before they interpose an answer or. in
limited circumstances, after they interpose an answer. For defendants to be able to move after
they have answered, they must preserve the right to move to dismiss by raising the ground as a
defense in the answer.' Because of this requirement, the issue of the plaintiff’s standing to
commence the action is forfeited altogether in many foreclosure actions by the defendant-
borrower’s failure to interpose the defense of lack of standing in an answer or in a timely motion
to dismiss the complaint.? It is too late to raise the defense of lack of standing for the first time in
a motion to vacate the borrower’s default under CPLR 5015(a).?

Under CPLR 3211(e), you may make only one motion to dismiss for the grounds
specified in CPLR 321 1(a) against any one pleading. Movants waive any potential ground for
dismissal under CPLR 3211(a) if that ground is not asserted in the dismissal motion. Some
grounds to dismiss under CPLR 3211 can be raised at any time, such as a [ailure to state a cause



of action (CPLR 3211(a)(7)), absence of a necessary party (CPLR 3211(a)(10)), and lack of
subject matter jurisdiction (CPLR 321 1(a)(2)).

A plaintiff who faces a motion to dismiss should consider cross-moving to replead or (o
amend the deficient complaint. A proposed amended complaint should always accompany such a
cross-motion. CPLR 3025(b) was amended effective January 1, 2012, to require that any motion
to amend or supplement pleadings be accompanied by the amended or supplemental pleading
clearly showing the changes or additions to be made to the pleading.

A cross-motion to amend under CPLR 3025 requires a showing that the other side will
not be unduly prejudiced if the court grants leave to amend. On January 1, 2006, the legislature
amended CPLR 321 1(e) to allow a party to replead without having to seek leave to replead in
writing. Before the amendment, the nonmoving party had to submit evidence in admissible form
to support the cause of action or defense. The new legislation does not include any time limit on
a motion for leave to replead.*

A motion to strike a pleading for a party’s failure to comply with disclosure demands or appear
for an examination before trial, or both, is one of the most common motions. When making such
a motion, the moving party is required to demonstrate a good-faith attempt to resolve the
disclosure issues before seeking the court’s help.’ Failure to make that showing, or evidence that
the movant’s attempt was perfunctory, will invite a denial of the motion without consideration on
the merits.® Some Suffolk County Judges will order a compliance conference when faced with a
discovery motion as an alternative means to resolve discovery disputes.

Striking a pleading is a last resort. Practitioners in the Second Department should read
Arpino v. F.JF. & Sons Elec. Co., Inc.,” to get a sense of the high threshold of willful and
contumacious conduct required before a court may strike a pleading.

All too often motions to strike a pleading are filled with ad hominem attacks on the
adversary. Gratuitous attacks that permeate motion papers distract courts trying to assist the
parties in resolving their disclosure differences. Rather than persuading the court that the other
party has been unreasonable, frivolous, or contemptuous, these attacks call into question the
credibility of the attorney making them and obscure the merits of the attorney’s argument. The
New York State Standards of Civility for the legal profession require counsel for the parties to be
courteous and civil in all professional dealings.® [n accordance with those standards, counsel
should refrain from personal attacks on opposing counsel in all submissions and proceedings.
Counsel should also be aware that they are vulnerable to sanctions for frivolous conduct, which
can including making a frivolous motion for costs or sanctions.’

Motions for summary judgment are one of the most dangerous weapons in a civil
litigator’s arsenal. Any party may move for summary judgment in any type of action after issue
has been joined." The one exception is found in CPLR 3212(e), which prohibits summary
judgment in matrimonial actions. Practitioners should be careful when moving for summary
judgment to provide all supporting proof. Many judges will deny a summary-judgment motion
outright if the movant fails to attach a copy of the pleadings.'’

A significant amount of case law has developed in the Second Department and in Suftolk
County about the effect of relying on unexecuted deposition transcripts in support of summary
judgment. Although the issue may be waived if not raised by the court or a party,'> the movant
should strive to attach executed copies of all deposition transcripts or, alternatively, demonstrate
that the party seeking to rely on the transcript has complied with CPLR 3116."

In addition, the moving affirmation should always contain a list of exhibits to which the
court can refer. The exhibits should be divided into volumes no larger than a single ream of



paper if unwieldy exhibits make the motion awkward or difficult to handle. Each volume should
have a cover page listing the exhibits within that volume. If the papers are difficult to navigate
for the lawyer who prepared them, they are going to be unwieldy, and annoying, for the court.
Supporting affidavits should be placed in the motion package, not hidden in the documentary
exhibits.

Legal arguments should be contained in 2 memorandum of law rather than in an attorney
affirmation. The Uniform Rules of the New York State Trial Courts do not contain page
limitations. But page limitations would be a beneficial addition to the rules. Limits force the
writer to organize and prioritize the facts and arguments succinctly and prevent repetition and
digression from important issues. When crafting reply papers, the movant should avoid rehashing
arguments and points made in the original moving papers. If the reply simply restates the initial
moving papers rather than offering a focused response to the opposition papers, the movant is
inviting the court to give the reply short shrift or, worse, skip reading the reply altogether.

Affidavits in support of and in opposition to summary judgment must be made by a
person with knowledge. Attorney alfirmations not based on personal knowledge lack probative
value and are insufficient to support or preclude summary judgment." This is true even if the
motion is for a default judgment.'> An affidavit setting forth the facts on which the reliefis
sought must be made by a person with knowledge. A verified complaint may do the job unless
the complaint is verified by the attorney who lacks personal knowledge.'*

Motions to renew and motions to reargue are separate and distinct requests for relief with
significant differences.!” Most important, the denial of a motion to reargue is not appealable.'®
Litigants dissatisfied with an order should file both a motion to reargue and a notice of appeal.
The time to take both actions is the same: within thirty days of service of the order with written
notice of its entry, plus five days for mailing under CPLR 2103(b)2)."

Whether or not the court adheres to its original decision, if the motion to reargue is
granted an appeal lies from the order that grants reargument, not from the original order. If the
court denies the reargument, the appeal lies from the original order.?

There is no time limitation on a motion to renew. Both the granting and the denial of a
motion to renew are appealable orders.*’ The motion to renew must be based on new information
rather than simply a reargument of fact and law submitted on the original motion.*

Litigants almost always describe their motion as one to renew and reargue. The court is
required to differentiate between the two.>> Whether the motion is one to reargue or renew, or
both, the original moving papers, the opposition, and any reply, in addition to the order being
reargued or renewed, should be included as exhibits. The reader is invited to join Judge Lebovits
at the Suffolk Academy of Law on May 1 5th for an in-depth discussion on persuasive and
effective legal writing and oral argument techniques and tips.

' Michael Barr, Myriam J. Altman, Burton N. Lipshie & Sharon Gerstman, New York Civil
Practice Before Trial § 36:61, at 36-15 (2006; Dec. 2009 Supp.).

2 Wells Fargo Bank Minn. N.A. v. Mastrapaolo, 42 A.D.3d 239, 241, 837 N.Y.S5.2d 247, 249 (2d
Dep’t 2007).

3 Deutsche Bank Nat. Ass 'nv. Hussain, 78 A.D.3d 989, 990, 912 N.Y.S.2d 593, 596 (2d Dep’t
2010).

1 Janssen v. Inc. Vill. of Rockville Cir., 59 A.D.3d 15, 28, 869 N.Y.S.2d 572, 582 {2d Dep't



2008).

SN.Y. Comp. Codes R. & Regs. Tit. 22, § 202.7(a) (2013).

8 Hernandez v. City of New York, 100 A.D. 3d 433, 434, 953 N.Y.S.2d 199, 201 (2d Dep’1 2012),
(citing Molyneaux v. City of New York, 64 A.D. 3d 406, 882 N.Y.S5.2d 109 (1st Dep’t 2009)).
7102 A.D.3d 201, 959 N.Y.S.2d 74, 79 (2d Dep’t 2012).

# 22 NYCRR Part 1200, App. A.

? Rules of the Chief Admin. 130-1.1(c)(3).

1" CPLR 3212(a).

"N CPLR 3212(b); Mieles v. Tarar, 100 A.D.3d 719, 720, 955 N.Y.S.2d 86, 87 (2d Dep’t 2012).
12 Ross v. Gidwani, 47 A.D.3d 912,913, 850 N.Y.S.2d 567, 568 (2d Dep’t 2008).

13 See generally, Rodriguez v. Ryder Truck Rental, Inc., 91 A.D.3d 935, 936, 937 N.Y.S.2d 602,
603 (2d Dep’t 2012).

" Currie v. Wilhouski, 93 A.D.3d 816, 817,941 N.Y.S.2d 218, 219 (2d Dep’t 2012).

15 Woodson v. Mendon Leasing Corp., 100 N.Y.2d 62, 71, 760 N.Y.S.2d 727, 733 (2003).

16 See Beaton v. Transit Facility Corp., 14 A.D.3d 637, 789 N.Y.S5.2d 314, 315 (2d Dep’1 2005).
'7 See CPLR 2221.

'8 Poulard v. Judkins, 102 A.D.3d 665, 666, 965 N.Y.S.2d 916. 917 (2d Dep’t 2013).

' CPLR 2221(d)(3); Dinallo v. DAL Elec., 60 A.D.3d 620, 874 N.Y.S.2d 246 (2d Dep’t 2009).
z'l’ David D. Siegel, New York Practice § 254, at 434 (4th ed. 2005).

2

22 CPLR 2221(e).

3 CPLR 2221(d)(1), {e)(1); In re Will of Nigro, 14 Misc. 3d 1239(A), 836 N.Y.8.2d 501 (N.Y.
Sur. 2007).



ADMINISTRATIVE ORDER OF THE
CHIEF ADMINISTRATIVE JUDGE OF THE COURTS

Pursuant to the authority vested in me, and in consultation with the Presiding Justices of
the Appellate Divisions, upon notice by the Presiding Judge of the Court of Claims, and, as
appropriate, in consultation with or with the approval of County Clerks, | hereby establish,
continue, or give notice of, programs for the voluntary and mandatory use of electronic means for
the filing and service of documents ("e-filing"}) in the manner authorized pursuant to L. 1999, c.
367, as amended by L. 2009, c. 416, L. 2010, ¢. 528, L. 2011, c. 543, L. 2012, ¢. 184, L.
2013, c. 113, and L. 2015, c. 237 in the counties, courts, and cases in effect as of the date of this
Order or upon the effective dates set forth in Appendix A (e-filing matters) attached hereto. Such
programs shall be subject to sections 202.5-b, 202.5-bb, 206.5,206.5-aa, 207.4-a, 207 4-aa, and
208.4-a of the Uniform Rules for the New York State Trial Courts. This Order is effective

March 21, 2016, and supersedes AQ/10/16.

ol

Chie¢fAdministrative Jugg‘é of the Courts

Dated: March 18, 2016

AO/79/16



APPENDIX A

* commercial, contract, tort (except
for medical, dental, and podiatric
malpractice actions, which are
mantatory)

» tax certiorari (including RPTL
§730 proceedings)

» foreclosure actions addressing
real property and mechanics liens

» workers' compensation
applications for judgment

Mandatory:
» medical, dental, and podiatric

malpractice actions

E-FILING MATTERS
(commenced on or after March 21, 2016,* unless otherwise indicated)
SUPREME COURT
Albany Consens tary: Broome Consensual/Voluntary:
+ commercial, contract, tort - commercial, contract, tort
« tax certiorari (including RPTL « tax certiorari (excluding RPTL
§730 proceedings) §730 proceedings)
« foreclosure actions addressing + foreclosure actions addressing
real property and mechanics liens real property and mechanics liens
+ workers' compensation
Mandatory: None applications for judgment
+ CPLR Art. 75 proceedings
Bronx Consensual/Voluntary:

» CPLR Art. 78 proceedings

+ matrimonial (See Appendix B
relating to matrimonial filings.)
+ Mental Hygiene Law matters

Mandatory: None

Cortland

Consensual/Voluntary:
» all actions except

— Mental Hygiene Law matters
(See Appendix B relating to
matrimonial filings.)

Mandatory: None

* For cases commenced prior to March 21, 2016, see AO/243/08, AQ/244/08, AO/371/09, AO/395/10,
A0f396/10, AO/507/10, AO/3T6/11, AO/M68/11, AOf527/11, AO/S29/11, AO/530/11, AQ/531/11L,
AQf235/12, AQ/236/12, AO/237/12, AD/238/12, AOS245/12, AO/112/13, AO/173/13, AO/222/13,
A0/029/14, AO/64/14, AO/210/14, AO/049/15, AO/058/15, AO/194/15, and AO/10/16; see also,
administrative orders of the Court of Claims dated 12/31/02 and 6/3/13 (www.nycourts.gov/efile).




APPENDIX A
E-FILING MATTERS
(commenced on or afier March 21, 2016,* unless otherwise indicated)

SUPREME COURT
Dutchess Consensual/Voluntary: Essex Consensual/Voluntary:

* CPLR. Art. 70 proceedings None

* CPLR. Art. 78 proceedings

» matrimonial matters {See Mandatory:

Appendix B relating to » tax certiorari (excluding RPTL

matrimonial filings.) §730 proceedings)

» consusner credit transactions as = eminent domain matters

defined in CPLR 105(f) » foreclasure actions involving real

« residential foreclosures as property (but excluding mechanics

defined in RPAPL § 1304 liens and in rem tax foreclosure}

Mandatory: Kings Consensual/Voluntary:

+ all actions except + all actions except .

- CPLR Art. 70 proceedings = CPLR Art. 70 proceedings

— CPLR Art. 78 proceedings - Election Law proceedings

- Election Law proceedings — EMergency medical treatment

~ matrimonial matters applications

—~ Mental Hygiene Law matters — mairimonial matters

— consumer credit transactions as - Mental Hygiene Law matters

defined in CPLR 105(f) - name change applications

~ residential foreclosures as — sale or finance of religious/not

defined in RPAPL § 1304 for profit property
— actions authorized for mandatory
program listed below
Mandatory:

Erie Consensual/Voluntary: » Commercial Division matters

+ CPLR Art. 70 proceedings (commercial cases as defined in 22

¢ CPLR. Art. 78 proceedings NYCRR §§202.70(a), (b),and (c))

* RPTL § 730 proceedings * tort

Mandatory: Livingston | Consensual/Voluntary:

» all actions except - all actions except

- CPLR Art. 70 proceedings — Mental Hygiene Law matters

- CPLR Art. 78 proceedings (See Appendix B relating to

- Election Law proceedings matrimonial filings.)

- in rem tax foreclosures

- matrimonial matters Mandatory:

— Mentat Hygiene Law matters None

—RPTL §730 proceedings

* For cases commenced prior to March 21, 2016, seec AO/243/08, AO/244/08, AO/371/09, AO/395/10,
A0/396/10, AO/507/10, AO/376/11, AO/468/11, AO/527/11, AQ/529/11, AO/530/11, AO/S31/11,
AO235/12, AO/236/12, AO/237/12, AO/238/12, AO/245/12, AO/112/13, AO/ET3/13, AO/222/13,
AO/029/14, AO/64/14, AO/210/14, AQ/049/15, AO/Q58/15, AOQ/194/15, and AQ/10/16; see also,
administrative orders of the Court of Claims dated 12/31/02 and 6/3/13 (www.nycourts.gov/efile).




APPENDIX A

None

Mandatory:

« all actions except

- CPLR Art. 70 proceedings
—CPLR Art. 78 proceedings

— Election Law proceedings

— matrimonial matters

— Mental Hygiene Law matters

E-FILING MATTERS
(commenced on or after March 21, 2016,* unless otherwise indicated)
SUPREME COURT
Nassau Consensual/Voluntary: Niagara Consensual/Voluntary:
» all actions except * CPLR Art. 70 proceedings
~ CPLR Art. 70 proceedings * CPLR Art. 78 proceedings
— CPLR Art. 78 proceedings « in rem tax foreclosures
— Election Law proceedings + RPTL §730 proceedings
— matrimonial matters « consumer credit transactions as
— Mental Hygiene Law matters defined in CPLR 105(f)
— residential mortgage foreclosures * residential foreclosures as
as defined in RPAPL § 1304 defined in RPAPL § 1304
— actions authorized for mandatory
program listed below Mandatory:
* all actions except
Mandatory: — CPLR Art. 70 proceedings
+ commercial matters (without — CPLR Art. 78 proceedings
regard to the amount in — Election Law proceedings
coniroversy) — matrimonial matters
« civil forfeitures — Mental Hygiene Law matiers
* in rem tax foreclosures - in rem tax foreclosures
* tax certiorari (including RPTL § —RPTL § 730 proceedings
730 proceedings) — consumer credit transactions as
defined in CPLR 105(f)
- residential foreclosures as
New York | Consensual/Voluntary: defined in RPAPL § 1304

* For cases commenced prior to March 21, 2016, see AO/243/08, AQ/244/08, AO/371/09, AO/395/10,
AQ/396/10, AO/507/10, AO/376/11, AO/468/11, AOS27/11, AO/S529/11, AO/530/11, AO/S31/11,
AQ/235/12, AD/236/12, AO/237/12, AO/238/12, AO/245/12, AO/112/13, AO/173/13, AO/222/13,
AO/029/14, AO/64/14, AD/210/14, AQ/049/15, AO/058/15, AO/194/15, and AO/10/16; see also,
administrative orders of the Court of Claims dated 12/31/02 and 6/3/13 (www.nycourts.gov/efile).




APPENDIX A

- consumer credit transactions as
defined in CPLR 105(f)
—residential foreclosures as
defined in RPAPL § 1304

Mandatory:
= all actions except

—CPLR Ant. 70 proceedings

~ CPLR An. 78 proceedings

= Election Law proceedings

- emergency medical treatment
applications

— matrironial matters

- Mental Hygiene matters
—name change applications
—RPTL § 730 proceedings

~ consumer credit transactions as
defined in CPLR 105(f)
—residential foreclosures as
defined in RPAPL § 1304

E-FILING MATTERS
(commenced on or after March 21, 2016,* unless otherwise indicated)
SUPREME COURT
Oneida Consensual/Voluntary: Onondaga Consensual/Voluntary:

* CPLR Art. 78 proceedings

* name change applications

» non-residential foreclosures,
including in rem tax foreclosures,
commercial foreclosures, and
mechanics lien matters

Mandatory:
+ all actions except

—= CPLR Art. 70 proceedings
—CPLR Art. 78 proceedings

- Election Law proceedings

- emergency medical treatment
applications

— foreclosure actions addressing
real property and mechanics liens
— matrimonial matters

— Mental Hygiene Law matters
- name change applications
—RPTL § 730 proceedings

Ontario

Consensual/Voluntary;
* all actions except

~ Mental Hygiene Law matters
{See Appendix B relating to
matrimonial filings.)

Mandatory: None

* For cases commenced prior to March 21, 2016, see A0/243/08, AO/244/08, AO/371/09, AO/395/10,
AO/396/10, AO/507/10, AO/376/11, AO/468/11, AO/S27/11, AO/529/11, AO/530/11, AO/S31/11,
AOf235/12, AO/236/12, AO/237/12, AO/238/12, AQ/245/12, AQ/112/13, AO/173/13, AO/222/13,
AO/029/14, AO/64/14, AO/210/14, AO/049/15, AO/058/15, AO/194/15, and AO/10/16; see also,
administrative orders of the Court of Claims dated 12/31/02 and 6/3/13 (www.nycourts.gov/efile).




APPENDIX A
E-FILING MATTERS
(commenced on or after March 21, 2016,* unless otherwise indicated)

*» commercial, contract, tort (except
for medical, dental, and podiatric
malpractice actions, which are
mandatory)

+ tax certiorari (including RPTL
§730 proceedings)

+ workers' compensation
applications for judgment

Mandatory:
» medical, dental, and podiatric

malpractice actions

» foreclosure actions {including
commercial foreclosures)
addressing real property and
mechanics liens

SUPREME COURT
Orange Conscnsual/Voluntary: Richmond Consensusl/Voluntary:
+ all actions except + commercial, contract, tort
—CPLR Ast. 70 proceedings » tax certiorari (including RPTL
—CPLR Art. 78 proceedings §730 proceedings)
— Election Law matters * foreclosure actions addressing
- matrimonial matters real property and mechanics liens
~ Mental Hygiene Law matters = workers' compensation
—RPTL § 730 proceedings applications for judgment
Mandatory: None Mandatory: None
Rockland Consensual/Veluntary:
Queens Consensual/Voluntary: » CPLR Art. 70 proceedings

» CPLR Art. 78 proceedings

+ matrimonial matters (See
A0Q/366/13 relating to matrimonial
filings.)

Mandatory:
+ all actions except

— CPLR Art. 70 proceedings

— CPLR Art. 78 proceedings

— Election Law proceedings

- matrimonial matters

- Mental Hygiene Law matters

* For cases commenced prior to March 21, 2016, see AQ/243/08, AO/244/08, AQ/371/09, AO/395/10,
AO/396/10, AO/507/10, AO/376/11, AO/468/11, AO/527/11, AO/529/11, AO/530/1L, AO/531/11,
AOR235/12, AO236/12, AO/237/12, AO/238/12, AO/245/12, AO/112/13, AO/173/13, AQNR22N13,
AO/029/14, AO/64/14, AOI210/14, AO/049/15, AO/058/15, AO/194/15, and AO/10/16; see also,
administrative orders of the Court of Claims dated 12/31/02 and 6/3/13 (www.nycourts.gov/efile).




APPENDIX A
E-FILING MATTERS
(commenced on or after March 21, 2016,* unless otherwise indicated)

SUPREME COURT
Suffalk Consensnal/Voluntary: Westchester Consensual/Voluntary:

* tort (except for medical, = matrimonial matters (See

dental, and podiatric AO/139/13 relating to

malpractice actions, which are matrimonial filings.)

mandatory) » CPLR Art. 70 proceedings
* CPLR Art. 78 proceedings

Mandatory: » name change applications

« all actions except

—CPLR Art. 70 proceedings Mandatery:

— CPLR Ant. 75 proceedings « all actions except

= CPLR Art, 78 proceedings —CPLR Art. 70 proceedings

- civil forfeiture actions —CPLR Art. 78 proceedings

~ consumer credit transactions — Election Law proceedings

as defined in CPLR 105(f) - matrimonial matters

(except initial filing of — Mental Hygiene Law matters

commencement papers by a —name change applications

represented party, which is

mandatory)

- Election Law proceedings

- emergency medical treatment
applications

- matrimonial matters

— Mental Hygiene Law matters
— name change applications

- other special proceedings

— tort actions (except medical,
dental, and podiatric
malpractice actions, which are
mandatory)

Tompkins Consensual/Voluntary:
» all actions except

— Mental Hygiene Law matters
(See Appendix B relating to
matrimonial filings.)

Mandatory: None

* For cases commenced prior to March 21, 2016, see AO/243/08, AO/244/08, AOQ/371/09, AQ/395/10,
A0/396/10, AO/S07/10, AOQ/3T6/11, AO/468/11, AD/S2T1 1, AO/S29/11, AO/S30/11, AO/S31/11,
A0/235/12, AD/236/12, AQRITN2, AD238/12, AD245/12, AO/112/13, AO/173/13, AQ/222/13,
AO/029/14, AD/64/14, AC/210/14, AO/N49/15, AO/058/15, AO/194/15, and AO/10/16, see also,
administrative orders of the Court of Claims dated 12/31/02 and 6/3/13 (www.nycourts.gov/efile).
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APPENDIX A
E-FILING MATTERS
(commenced on or after March 21, 2016,* unless otherwise indicated)

CIVIL COURT

New York
City

Consensual/Voluntary:

« actions brought by a provider
of health services specified in
Insurance Law §5102(a)(1)
against an insurer for failure to
comply with rules and
regulations promulgated by the
Superintendent pursuant to
Insurance Law §5108(b)

Mandatory: None

SURROGATE'S COURT
Allegany Consensual/Voluntary:
Cattaraugus « probate and administration
Cortland proceedings
Genesee » miscellaneous proceedings
Niagara relating thereto
Orleans * such other types of proceedings
Queens as the court may permit
Tompkins
Westchester Mandatory: None
Wyoming
Cayuga Consensual/Voluntary:
Chautauqua » such types of proceedings as
Erie the court may permit
Livingston
Monroe Mandatory:
Ontario + probate and administration
Seneca proceedings
Steuben * miscellaneous proceedings
Wayne relating thereto
Yates

COURT OF CLAIMS

Albany District Consensual/Voluntary:

{Albany, Clinton, .
Columbia, Essex,
Franklin, Greene,
Rensselaer, Saratoga,
Schenectady, Ulster,
Warren, Washington)

damage

+ claims for personal
injury or property

Mandatory: None

New York District Consensual/Voluntary:
{Bronx, Kings, » claims for personal
Nassau, New York, injury or property
Queens, Richmond, damage

Suffolk)

Mandatory: None

* For cases commenced prior to March 21, 2016, see A0/243/08, AO/244/08, AO/371/09, AO/395/10,
A0/396/10, AO/507/10, AO/376/11, AO/468/11, AO/527/11, AO/529/11, AO/530/11, AO/S3 /11,
AOR35/12, AO/236/12, AD/237/12, AO/238/12, AO/245/12, AO/112/13, AO/173/13, AD/222/13,
AO/029/14, AO/64/14, AO/210/14, AO/049/15, AO/058/15, AO/194/15, and AO/10/16; see also,
administrative orders of the Court of Claims dated 12/31/02 and 6/3/13 (www.nycourts.gov/efile).
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APPENDIX B

Rules Governing the Consensual Electronic Filing
of Matrimonial Actions in Supreme Court

(a) Application

(1) On consent, docurnents may be filed and served by electronic means in matrimonial
actions in the Supreme Court of authorized counties subject to the conditions set forth below.
Except as otherwise required by this order/appendix, the provisions of 22 NYCRR § 202.5-b
shall apply.

(2) For purposes of this order/appendix:

(i) "Matrimonial actions" shall mean those actions set forth in CPLR § 105(p) and
DRL § 236 wherein:

(A) the action is contested, and addresses issues including, but not limited to,
alimony, counsel fees, pendente lite, maintenance, custody and visitation, child
support or the equitable distribution of property; or

(B) the action is uncontested; or

(C) the action is a post-judgment application that either (/) addresses an
underlying matrimonial action that was commenced electronically, or (2) is
electronically initiated with the purchase of a new index number.

(ii) A “party"” or “parties” shall mean the party or parties to the action or counsel
thereto (as set forth in 22 NYCRR § 202.5-b(a)(2)(viii)) and the attorney(s) for
the minor child(ren).

(3) No paper or document filed by electronic means in a matrimonial action shall be
available for public inspection on-line or at any computer terminal in the courthouse or the office
of the County Clerk.

(4) Nothing in this section shall be construed to abrogate existing personal service
requirements as set forth in the domestic relations law, family court act or civil practice law and
rules. )

(5) Unless otherwise directed by the court, forensic evaluation reports in custody,
visitation and other matters concerning children shall not be filed electronically.

(6) Service of the initiating documents in post-judgment applications subject to
consensual e-filing must be effectuated in hard copy and accompanied by a notice regarding
availability of electronic filing in post-judgment matrimonial proceedings on a form to be
approved by the Chief Administrator. Proof of hard copy service shall be filed by electronic
means.



&4 g eaaqui L Joj sabow) Aan @

AU

ONII4 JINOY.
SI¥NOD VIS Mt




NOILVYINdILS
Y LNOHLIM 433SAN NO d313NANOD LON A44AQDSIA -

Q3SS3DDV 39 LONNVYD SISVI ¥3dVd -
a3114-3 39 LSNIA SININND0A T1V -
1VINYO4 V/4ad -

INITNO S334 1YNOD 40 LNIINAV »
$334 TYNOILIAAY ON -

L/%T SSIDIV
INFLSAS Q3SvYg 9IM

SIHOITHDIH INVYD0dd 430SAN




SISVE 1VNASNASNQOD
NO S3ILNNOD TVHIAIS NI TVINOINTL LY IN— »

d1dd0 JAILVHLISININGY MIN 9T0C

SAILNNOD T 1SV
1V NI d3ZIdOHLNY DNITId-3 AHOLVANVIN 9T0C »

S3LVOOHENS AHOLVANVIN Al y;Z 34ILNT €ETOC »
d34Z1d0HLNY DONIT14-3 AHOLVANVIN 600¢C »

INVHED0OHd
TVASNASNOD NOILYISIODIT TVNIDIHO 666T -

NOIAANDER




1N0Y [IND-B"80C a|NY WIOJIUN" »
Alolepue| sa1e304ing-eey /07 9Ny WJoHUN' .
14N0) S91e304INS-BY /07 2|NY WIoHUN” «
suwile]) JO 1no)-eeqg 90z 9|nY WJIOJUN"
weJlsold Alolepue(Al-qd G Z0Z @|NY WJIoHUMN .

weldoldd |ensuasu0)-qs zoz 9|NY WJIojiun” e

€708-(£) (9) €012 (8)TOTZ-70E Y1dD

NOILVISIDA T ANY S 1Md




3 INJLSAS ONINIVYL

153N SV HOYVY3S -
T43 SINYO4 -SINVDILIT AILN3ISI™4IYNN / DVH OUd -
£T43-2T43 ANV T43 SINYO4 — LNIDV DONITid IZIYOHLNY -

INNOJJV 3DIAY3IS INIMNO AINYOLLY - AINHOLLY -
W31SAS JAIN

SINMNOIIV 440SAN




AOVvV4E3iAN1g 404 d33N ON -
S350ddNd O€T 3TNY A3INDIS d3N33g -

JUYNILVYNDIS 40
JOVIAII JAVH 1SNIN SINJINND0A ¥3H10 11V »

INNOJJV NMO HLIM /S 3SN NVD AINYOLLY .

STANLIVNDIS




IWHO4 NOISSINGNS
AdOD @YVH 30 3D110ON HOVLLY 1SNIAI L1HNOD LV ONITId AANHOLLY

JA0GY 31VH3IdO O1 3IDAITMONN FHL NIV FFA0TdING ANV AINHOLLY

d43INNVIS ON

NOILDINNOD 1INYHILNI ON

d31NdN0OD ON
"Ad11LH3D 1SNIAL AINHOLLY

ONITIH-3 AHOLVANVIN LNO ONILdO




INHO4 NOISSINGNS AdOJ AdVH
40 3J1LON HOVLLY 1SNINI LHNOD 1V DNITId AJNYHOLLY -

SNV3IW TVNOILIAVYL A9 FDIAYIS -

ONITiI4-3 OL N3dO SNIVIANAY ISVO -

1HOIY 40 SV 1N0O 1dO NVI AINHOLLV ANV -

ONITI4-4 TVASNISNOD




INIINAYd NOdN QIDNININOD G3IN3IA ISYO

IDIAY3S TYNOSH3d A9 AINIVLEO NOLLIIAsHNT

I-Wd13 ONI'1ld-4
AHOLIVYANYW OL 123rdNS NOILIY 40 LNIFWIINIWINOD 40 3I1LON

[0,
£-43 ONI114 JINOY1D313 40 ALITIGVTIVAY ONIAH4VOI3IY 1J1LON

:INY3S SAVMTV

ATIVOINOY1237d ONIONIWINOD




d4ddvosid
39 T1IM S43IdVd/ATNO M3IIATY TVIDIANT

3011ON NOILVINEIINOD
dAVH 1SNIA
1dN0O2 dHL OL d411INGNS S4ddVvd

S41d0J DNIAEOM




DINRIEVERINLYES
40 SAVA 33YHL NIHLIM ATIVDINOY1D3713 d3114 39 OL SININNDOAQ -

LI9IHX3 AdOD AYVH -

MAINTH VHIINVD NI -

NOILYOI1ddY 314VdXd

FUNTIVH TVOINHOAL »
OY1/2S0O -

ASVI DNILSIX3

NOILVIITddV DNIV3IS -
FAMNTIVS 1VIINHDIL HLIM d3INIGNOD SNOILVLIANIT 40 3LNIVIS -

IN3IWNIONININOD
NOISSINGNS AdOD A4VH 40 3011LON




wdeS:TT Ag pajliwsues)
JI Aep swes pajl} pawaap JuawndOQ .

321AJ19s [euostad Ag aqg pjnom )i se paje|ndjed
S1 92IAJI9S 43DSAN 01 puodsas 01 swli] .

sueaw jeuoljipen)
Ag panJas aq Isnw uoi3eudsaLdal /3uasuod
119y} paJalsidal jou aney jeyy saied .

TT4d 40IAddS = ONI'IS

ADIAY4S AdOLNDO Td4LN|




9 PPP66E MV SSANISNG TVHINID NSS -

SINJNNO0Ad dd1vis -
J4MNI4S -

153N V SV HOYV3S -

SINJINNDO0A OL SS400V Jl'1dNd




403YIHL S1ID1A YO SHIL13T HNOL4 1SV
JHL 143DXT Joquinu JunNodIJe 8UeINSU JO/pUB 420 LINU JUNOJJE JUBWISAAUL Yagquinu

JUNOJ2E Yueq 4aquinu PAED }Igap JO/HPaJd uUlpn|oul Y3FINNN LNNODJDV TVIONVNIA -«
s|el3iul sioujw 8yl 3daoxa YONIW V 38 OL NAMONX TVNIAIANT 40 JINVN TINd -
Joaiay} Jeah ayl 1dadxe gOQq -
joaiayy suSip 1noj 1se| ay3 1daoxa pi JsAedxey [enpiAlpu; ‘4 pl 92Aojdwa ‘uss ulpnpul .
HIGNNN di YIAVAXVL

JululeIUOD SIUBWINJOP 10} STOC ;5T HOHVYIAI 40 SY NOILOVA3Y AHOLVANVIAL -

(3) 5’20z 31NY NOILOVYA3IY MIAN




LINIT 9N 00T OL dN
V/4dd SV A3IAVS FHV SINTNNDOA -
SYIND01d dN dOd 440 NUNL -
+7 |4V4VS
JNOYHD 319009 -

+f7 XO434dl3 -
+/ 434O1dXd LINHILNI «

SdIL HO4l




A03°S1AN0JAU® 1143

€E€0E-98€-9179 # ANOHd

NOILVINHO4NI
1JVINOD 430SAN




Michael Scardino
Supreme Court

1 Court St.
Riverhead NY 11901

mscardin@nycourts.gov
(631) 852-2334

Experience

Supreme Court, Suffolk County

December 2002 to present,

Chief Clerk. Responsible for all day to day operations of the second busiest Supreme Court Civil Term in New
York State. Budgeting, Hiring establishing and implementing policy and procedure.

Supreme Court Suffolk County

January 1999 to December 2002,

Court Clerk Specialist, Principal Court Clerk, Associate Court Clerk.
“Legal Expert” supervisor and review clerk for Special Term Office.

NYS Court System (Various Courts)
March 1984 to January 1999
Various and sundry positions.

Education

St john's University
BS Criminal Justice, AS Police Science



ALAN TODD COSTELL graduated from New York University with a Bachelor of Arts
in 1975, and received his Juris Doctorate from Georgetown University Law Center. e was an
associate with a New York City law firm from 1982 to 1986, and a solo practitioner in Suffolk
County from 1986 to 2010, handling a wide range of civil litigation matters. He currently is a
Court Attorney Referee in the Suffolk County Supreme Court Law Department.

M. Costell has served two three-year terms as a member of the Board of Directors of the
Suffolk County Bar Association, and previously served as chair of a number of its committees.
He also has served as the Secretary of the Suffoik County Bar Association Pro Bono Foundation
and as a member of the Judicial Screening Committee. He was elected to a two-year term as the
Dean of the Suffolk Academy of Law from 1999 to 2001. M. Costell has held the position of
Suffolk County Coordinator of the New York State Bar Association High School Mock Trial
since 1987. He also held the position of Senior Law Examiner with the New York State Board
of Law Examiners from 1987 to 2010, and continues to assist the Board on a contract basis.



DIANE K. FARRELL
Supreme Court Principal Law Clerk
One Court Street Annex
Riverhead, New York 11901

dkfarrel@inycourts.gov
(631) 852-1960

EXPERIENCE

Principal Law Clerk to the Hon. Andrew G. Tarantino, Jr., January, 2014 to Present
Research and analyze complex and sensitive legal issues. Provide personal and confidential
assistance (o the Justice. Draft decisions for the Court’s review. Conference matters to resolve
disputes and clarify legal issues in broad spectrum of civil cases.

Principal Law Clerk to the Hon. John J. J. Jones, Jr. August, 2012 to January, 2014
Partner, Devitt Spellman Barrett, LLP, Smithtown, New York 2000-2012
Argued civil appeals in the First and Second Judicial Departments, the New York Court of
Appeals, and the United States Court of Appeals for the Second Circuit. Authored complex

discovery, accelerated judgment, and post-trial motions in state and federal courts.

Prior Carcer Expericnce

Principal Attorney, Law Office of Diane K. Farrell, East Selauket, New York 1997-2000

Pariner, Farrell & Nolan, Esgs., Riverhead, New York 1994-1997

Associate, Michael T. Clifford & Associates, Riverhead, New York 1986-1994

Principal Attorney, Law Office of Diane K. Farrell, East Northport, New York 1983-1986

Associate, Law Offices of Gerard A. Gilbride, Woodbury, New York 1980-1983

Assistant Special Attorney General, Office of the Special Prosecutor NYC 1979-1980
EDUCATION

Juris Doctor, St. John’s University School of Law, Queens, NY
Bachelor of Arts in Political Science, sunma cum laude, St. John’s University, Queens, NY

PROFESSIONAL AFFILIATIONS
Member, Suffolk County Bar Association Nominating Committee (2014-2017)
Member, Suffolk County Bar Association Commercial Division Committee (201 to Present)
Director, Suffolk County Bar Association (20/1-2014)
Member, Judicial Screening Task Force (20/3-2014)
Officer and Associate Dean, Suffolk Academy of Law (2010 =201
Member, Suffolk County Bar Task Force to Address the Legal Rights of Same Sex Couples
Member, Women in the Courts Committee (May, 2013 to Present)
Lecturer, Academy of Law, Legal Writing, Civil Motion and Appellate Practice

BAR ADMISSIONS
New York State Bar, Second Judicial Department
United States District Court. Southern and Eastern Districts of New York
United States Court of Appeals for the Second Circuit
United States Supreme Court
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SELECTED APPEALS

Shulman v. Hunderfund, 12 N.Y.3d 143, 905 N.E.2d 1159 (2009) (in context of local school board
election, statement in anonymous flyer that plaintiff “flagrantly broke the law” in connection
with award of food service contract to business associate was not made with actual malice, as
required to support member's recovery for libel under First Amendment free speech
restrictions on defamation claims by public figures).

Scarangella v. Thomas Built Buses, Inc., 93 N.Y.2d 655, 717 N.E.2d 679 (1999) (in products
liability action, fact that optional safety feature of back-up alarm for school bus was not made
a standard feature did not render design of bus defective).

Shapiro v. McNeill, 92 N.Y.2d 91, 699 N.E.2d 407 (1998) (alleged violation by attorney of ethical
duties owed to non-client third party investor when attorney is in receipt of funds known to
belong to third party investor, could not support cause of action by investor against attorney).

Bucalo v. Shelter Island Union Free School Dist., 691 F.3d 119 (2d Cir. 2012) (school district's
proffered circumstantial evidence of resumes of candidates for librarian position was sufficient
to satisfy district's burden of production as to legitimate, nondiscriminatory reason for school
superintendent's refusal to hire 46-year-old applicant, as required to rebut applicant’s prima
facie case of age discrimination and retaliation under both ADEA and Title VII, where
superintendent was sole decision maker with direct knowledge regarding refusal to hire
applicant and was unavailable to testify).

DeFabio v. East Hampton Union Free School Dist., 623 F.3d 71 (2d Cir. 2010) {school officials had
reasonable belief that readmittance of expelled high school student to whom racially
inflammatory comment was allegedly falsely attributed would cause substantial disruption or
material interference with school activities, entitling officials to qualified immunity from
student's § 1983 action alleging violation of First Amendment speech rights).

Byrne v. Nicosia, 104 A.D.3d 717, 961 N.Y.S.2d 261 (2d Dept. 2013) (holding that failure to maintain
steps leading to front door pursuant to Property Maintenance Code section resulting in
hazardous conditions warranted summary judgment in favor of police officer on General
Municipal Law § 205-e claim).

Ng Yiu v. Crevatas, 103 A.D.3d 691, 962 N.Y.S.2d 158 (2d Dept. 2013) (in case of first impression,
Trustee, who held remainder interest in subject properly and was named as defendant in
pedestrian's trip-and-fall action. was exempt from liability under city's sidewalk law, New
York City Administrative Code § 7-210).

Hendrickson v. Philbor Motors, Inc. 102 A.D.3d 251, 955 N.Y.S.2d 384 (2d Dept. 2012) (where trial
court's dismissal of products liability claims against automobile manufacturer was for (ailure to
state claim, rather than via summary judgment, tire manufacturer named as codefendant was

[ )
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not collaterally estopped from attributing portion of liability to automobile manufacturer).

Broich v. McGann, 92 A.D.3d 710, 938 N.Y.S.2d 451 (2d Dept. 2012) (defamation defendants
demonstrated prima facie entitlement to judgment as a matter of law by establishing that
challenged statements were entitled to qualified “common interest” privilege).

LiFrieri v. Town of Smithtown, 72 A.D.3d 750, 898 N.Y.S5.2d 629 (2d Dept. 2010) (holding that
street was considered a “highway” within meaning of local ordinance requiring prior written
notice as condition precedent to suit).

Gerry v. Conmnack Union Free School Dist., 52 A.D.3d 467, 860 N.Y.S.2d 133 (2d Dept. 2008)
(student athlete, an experienced shot putter, assumed risk associated with voluntary
participation in shot put event including serious injury caused by fellow student athlete who
threw shot that injured plaintiff at track meet).

Payne v. 100 Motor Parkway Associates, LLC, 45 A.D.3d 550, 846 N.Y.S.2d 211 (2d Dept. 2007)
{property owner not liable in common law negligence or under Labor Law § 200 governing
general duty to protect health and safety of workers for injuries sustained by subcontractor's
employee in fall while working at construction site, where owner did not have notice of
condition that allegedly caused worker's injuries).

Ungaro v. Patchogue-Medford, New York School Dist., 19 A.D.3d 480, 797 N.Y.S.2d 114
(2d Dept. 2005) ( school district established it provided adequate supervision and that the level
of supervision was not a proximate cause of infant plaintiff's accident and serious injury).

Capozzi v. Huline, 14 A.D.3d 474, 788 N.Y.S.2d 152 (2d Dept. 2005) (gravel walkway where plaintiff
tripped and fell did not constitute inherently dangerous condition).

Jahier v. Jahier, 50 A.D.3d 966, 857 N.Y.S.2d 196 (2d Dept. 2008) (plaintiff’s opposition to owner’s
summary judgment motion consisting of architect’s affidavit and report relying largely upon
certain recommendations promulgated by the National Swimming Pool Institute insufficient to
raise a (riable issue of fact where there was no competent proof that recommendations
regarding configurations of swimming pools “establishfed] or [we]re reflective of a
generally-accepted standard or practice in [residential swimming pool] settings”).

Utica Fire Ins. Co. of Oneida County v. Shelton, 226 A.D.2d 705, 641 N.Y.8.2d 864 (2d Dept.1996)
(after insured punched victim in the eye causing serious injury, intentional injury exclusion of
homeowners' insurance policy barred coverage, even though insured was only convicted of
third-degree assault for recklessly causing physical injury).



THOMAS CLAVIN is a Court Specialist in the Suffolk County Supreme, assigned to the Chiefl
Clerk’s office he oversees the day to day operations of the civil term of the court. Mr. Clavin has
been involved with Filing By Electronic Means (FBEM) since it’s inception in 1999 and is the
Suffolk County Coordinator for the New York State Courts Electronic Filing System (NYSCEF),
in this role he provides technical and practical assistance and instruction to attorneys and filers in
the use of the system. He has been with the Unified Court System since 1983 and holds a
Bachelor of Science from the City University of New York.






