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The maintenance guidelines bill passed the Assembly on June 15, 2015 with
just one dissenting vote (A 7645). It passed the Senate unanimously on June 24,
2015 (S5678). The legislation was signed into law by Governor Cuomo on
September 25, 2015 (Chapter 269, Laws of 2015). The following is a summary of
key provisions of the new legislation:

e Effective Date and Applicability:

Temporary Maintenance Guidelines—30 days after the act becomes law

and applies to actions commenced on or after the effective date.
Specifically, 30 days from signing was Sunday, October 25, 2015. Therefore,
the temporary maintenance provisions are applicable to matrimonial
actions commenced on or after Monday, October 26, 2015.

All other provisions (Post-Divorce maintenance, Family Court spousal

support, elimination of enhanced earning capacity)—120 days after the act
becomes law and applies to matrimonial actions and Family Court spousal
support proceedings commenced on or after the effective date. 120 days
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from signing is Saturday, January 23, 2016. Therefore, all of these
remaining provisions will be applicable to matrimonial actions commenced
on or after Monday, January 25, 2016.

Note—Nothing in the act affects the validity of agreements made prior to
the effective date of the legislation.

Nothing in the act prohibits parties from entering into validly executed
agreements which deviate from the maintenance guidelines.

Unlike the CSSA which contains strict requirements for agreements which
deviate from the child support guidelines, the new maintenance guidelines
legislation contains no such provisions. Thus, where parties enter into
separation or marital settlement agreements which deviate from the
maintenance guidelines, there is no requirement that the parties set forth
calculations in their agreements. The statute is intended to be “user
friendly” to the drafters of settlement agreements (however, see discussion
hereafter concerning the requirements where at least one party is
unrepresented).

Further, there is no requirement that settlement agreements set forth the
reason for deviation from the guidelines. This is the case for both
temporary and post-divorce maintenance. Therefore, judges are not
required to scrutinize agreements for “compliance” with the maintenance
guidelines legislation (unlike child support provisions which deviate from
the CSSA guidelines).

The existence of the new statute, itself, will not constitute a change of
circumstances warranting modification of maintenance awards made prior
to the effective date of the new legislation, whether by court order or the
parties’ agreement. Further, the existence of the statute, itself, does not



change the standard for modification of maintenance awards made in
unmerged agreements (extreme hardship).

Elimination of Enhanced Earning Capacity:

DRL 236 B (5) (d) (7) is amended to provide the following:

“The court shall not consider as marital property subject to
distribution the value of a spouse’s enhanced earning capacity arising
from a license, degree, celebrity goodwill, or career enhancement.”

Caveat: The new legislation states that, in determining equitable
distribution, the court shall consider a spouse’s direct or indirect
contributions during the marriage towards the other spouse’s development
of enhanced earning capacity.

Thus, while enhanced earning capacity no longer will be a marital asset, it
can be a “factor” for equitable distribution. However, it is not intended
that experts be engaged to “value” the enhanced earning capacity unlike in
the past when enhanced earning capacity was an asset subject to
distribution.

In addition, and as will be more fully noted later, a spouse’s contributions
to the career or career potential of the other party can be a factor both for
deviating from the maintenance guidelines (presumably upwards) or for
making a maintenance award on income in excess of the cap.

Definition of Income:

For purposes of maintenance guidelines, “income” shall mean income as
defined in the CSSA but without subtracting maintenance paid to a party
spouse in the instant action or proceeding.



In addition, for post-divorce maintenance, the term “income” also includes
“income from income-producing property distributed or to be distributed”
in the action.

Hypothetically, if an investment account is being distributed as part of
equitable distribution, the investment income which each party will be
receiving should be factored into each party’s income calculation for
purposes of post-divorce maintenance. The same is true for other income
producing property which will be distributed (example--rental real estate).

Practice Tip—At the time of trial, consider presenting expert testimony
from a tax professional as to what each party’s income from income
producing assets is anticipated to be, post-trial, under different distribution
scenarios. Depending on which party an attorney is representing, it might
be prudent to request that more income producing assets be shifted to the
other party if that would affect the ultimate post-divorce maintenance
calculation.

Determine Maintenance Before Child Support:

The statute expressly states that maintenance (temporary or post-divorce)
shall be calculated prior to child support because the amount of
maintenance shall be subtracted from the payor’s income and added to the
payee’s income as part of the child support calculation.

In the past, there has been confusion in computing child support as to
whether to both subtract maintenance from payor’s income AND add the
maintenance back into the recipient’s income since the definition of
income under the CSSA is linked to the last filed income tax return. |If
maintenance is added to recipient’s income for the child support
calculation, at a minimum, the add-on percentages are affected (for such
things as child care and health-related expenses). The amount of the base



child support obligation could also be affected. The new maintenance
guidelines legislation expressly states that the maintenance shall be
subtracted from payor’s income and added to the payee’s income as part
of the child support calculation.

Further, another piece of legislation (A 7637 and S 5691) made the same
clarification, provided, there is an automatic adjustment in the amount of
child support upon the termination of maintenance. That bill was entitled
“An act to amend the family court act and the domestic relations law, in
relation to spousal maintenance and child support in supreme and family
court.” It passed both the Assembly and the Senate and was signed into law
by Governor Cuomo on October 26, 2015. Those provisions will be
effective 90 days from signing or at approximately the same date as the
effective date of the remainder of the provisions of the new maintenance
guidelines legislation.

Guidelines Also Applicable To Spousal Support:

The new legislation establishes guidelines for both temporary maintenance
and post-divorce maintenance. Based on the recommendation of the Law
Revision Commission, the guidelines also apply to Family Court spousal
support proceedings. The same formulas apply for temporary
maintenance, post-divorce maintenance and family court spousal support.

The new legislation continues existing case law providing that Family Court
spousal support awards are non-durational in nature and continue until the
parties enter into an agreement for spousal support, the issuance of a
judgment of divorce or other order in a matrimonial action, or the death of
either party, whichever first occurs.



Notwithstanding the above, the new legislation expressly states that Family
Court may modify a prior Family Court spousal support order upon a
showing of a “substantial change in circumstances.” FCA 412 (10).

Cap:

The income cap for temporary maintenance is lowered from the previous
$543,000 to $175,000 of the payor’s income. The $175,000 cap also applies
to post-divorce maintenance and spousal support.

There is a COLA provision which adjusts the cap every 2 years beginning
January 31, 2016.

Unlike the CSSA which takes into consideration “combined parental
income,” the new maintenance guidelines only apply to the payor’s income
up to the $175,000 cap.

Two Sets of Formulas:

A. For Income Below the Cap:

Where the payor’s income is lower than or equal to the income cap
(5175,000), there are two different maintenance formulas. One formula is
used where no child support is being paid by the maintenance payor to the
recipient spouse. For this formula, there either are no unemancipated
children or the maintenance payor is also the custodial parent for child
support purposes.

A different maintenance formula is used where the maintenance payor is
also the non-custodial parent paying child support to the recipient spouse.



e Where the Maintenance Payor Is Also the Non-Custodial Parent Paying
Child Support To the Recipient Spouse:

Step 1—20% of Payor’s income up to $175,000 MINUS 25% of
Payee’s income.

Step 2— Payor’s income up to $175,000 PLUS Payee’s income X 40%
MINUS Payee’s income.

Step 3—The lower of the two amounts above is the guidelines figure.

Hypothetical:

Payor, the non-custodial parent, has $100,000 in income as defined in the
statute (after subtracting social security and Medicare taxes). Payee, the
custodial parent, has $50,000 in income (after subtracting social security
and Medicare taxes).

Step 1--$100,000 x 20% = $20,000
$ 50,000 x 25% = $12,500

$20,000 - $12,500 = $7,500

Step 2--$100,000 + $50,000 = $150,000 x 40% =$60,000
$60,000 - $50,000 = $10,000

Step 3—Compare the two figures above. The lower figure ($7,500) is the
guidelines amount.

e Where No Child Support Is Being Paid By the Maintenance Payor to the
Recipient Spouse:




But for the amount of the income cap, this is the same formula used in the
previous temporary maintenance guidelines.

Step 1—30% of Payor’s income up to $175,000 MINUS 20% of
Payee’s income.

Step 2— Payor’s income up to $175,000 PLUS Payee’s income X 40%
MINUS Payee’s income.

Step 3—The lower of the two amounts above is the guidelines figure.

Hypothetical:

Payor has $100,000 in income, as defined in the statute (after subtracting
social security and Medicare taxes). Payee has $50,000 in income (after
subtracting social security and Medicare taxes). There either are no
unemancipated children or the payor is the custodial parent-- so no child
support is being paid by the payor to the payee.

Step 1--$100,000 x 30% = $30,000
$ 50,000 x 20% = $10,000

$30,000 - $10,000 = $20,000

Step 2--$100,000 + $50,000 = $150,000 x 40% =$60,000
$60,000 - $50,000 = $10,000

Step 3—Compare the two figures above. The lower figure ($10,000) is the
guidelines amount.

Note---The Office of Court Administration is in the process of preparing a
“maintenance calculator” which will be available at OCA’s website
(www.nycourts.gov/divorce). Judges, attorneys and members of the public
will be able to access the online calculator. A version is also being prepared



which combines both maintenance and child support calculations. As a
word of caution, a maintenance calculator is only as good as the data
inputted into it. Therefore, a “worksheet” will be available online by which
“income” can first be determined, per the definition of income in the CSSA.
Once the adjusted income figure is determined (for example, after
subtracting social security and Medicare withholdings), the “adjusted”
income figure for each person can be inserted into the actual calculator.

Practice Tip—Prior to the preliminary conference, consider filling out the
work sheet and performing the calculations on the calculator. The work
sheet and actual calculations can be printed off the website and retained
for the file and also presented to the court at the preliminary conference.
Having actual numbers on hand at the preliminary conference may
facilitate settlement discussions and potentially obviate the need for
motion practice.

B. For Income Above the Cap:

Where the payor’s income exceeds the $175,000 cap:

Step 1—First, determine the guidelines amount up to and including the
$175,000 cap using the appropriate formula (see above).

Step 2—For income above the cap, the amount of additional maintenance,
if any, shall be within the discretion of the court taking into consideration
one or more of the numerous factors set forth in the statute. These are
also the “deviation factors” (see discussion below).

The court shall set forth the factors it considered and the reasons for its
decision in writing or on the record. This requirement may not be waived
by either party or counsel. There are “13” factors for temporary
maintenance and “15” for post-divorce maintenance.

The following are the 13 temporary maintenance factors which are to be
considered in determining the amount of maintenance, if any, on the payor’s



income exceeding the $175,000 cap or where there is to be an adjustment or
“deviation” in the guidelines amount:

(A) The age and health of the parties;

(B) the present or future earning capacity of the parties, including a history of
limited participation in the workforce;

(C) the need of one party to incur education or training expenses;

(D) the termination of a child support award during the pendency of the
temporary maintenance award when the calculation of temporary maintenance
was based upon child support being awarded and which resulted in a
maintenance award lower than it would have been had child support not been
awarded;

(E) the wasteful dissipation of marital property, including transfers or
encumbrances made in contemplation of a matrimonial action without fair

consideration;

(F) the existence and duration of a pre-marital joint household or a
pre-divorce separate household;

(G) acts by one party against another that have inhibited or continue to inhibit a
party's earning capacity or ability to obtain meaningful employment. Such acts
include but are not limited to acts of domestic violence as provided in section
four hundred fifty-nine-a of the social services law;

(H) the availability and cost of medical insurance for the parties;

(1) the care of children or stepchildren, disabled adult children or stepchildren,
elderly parents or in-laws provided during the marriage that inhibits a party's
earning capacity;

(J) the tax consequences to each party;

(K) the standard of living of the parties established during the marriage;
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(L) the reduced or lost earning capacity of the payee as a result of having
forgone or delayed education, training, employment or career opportunities
during the marriage; and

(M) any other factor which the court shall expressly find to be just and proper.

The following are the 15 post-divorce maintenance factors which are to be
considered in determining the amount of maintenance, if any, on the payor’s
income exceeding the $175,000 cap or where there is to be an adjustment or
“deviation” in the guidelines amount:

(A) The age and health of the parties;

(B) the present or future earning capacity of the parties, including a history of
limited participation in the workforce;

(C) the need of one party to incur education or training expenses;

(D) the termination of a child support award before the termination of the
maintenance award when the calculation of maintenance was based upon child
support being awarded which resulted in a maintenance award lower than it
would have been had child support not been awarded,;

(E) the wasteful dissipation of marital property, including transfers or
encumbrances made in contemplation of a matrimonial action without fair
consideration;

(F) the existence and duration of a pre-marital joint household or a pre-divorce
separate household;

(G) acts by one party against another that have inhibited or continue to inhibit a
party's earning capacity or ability to obtain meaningful employment. Such acts
include but are not limited to acts of domestic violence as provided in section
four hundred fifty-nine-a of the social services law;

(H) the availability and cost of medical insurance for the parties;
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(1) the care of children or stepchildren, disabled adult children or stepchildren,
elderly parents or in-laws provided during the marriage that inhibits a party's
earning capacity;

(J) the tax consequences to each party;
(K) the standard of living of the parties established during the marriage;

(L) the reduced or lost earning capacity of the payee as a result of having
forgone or delayed education, training, employment or career opportunities
during the marriage;

(M) the equitable distribution of marital property and the income or imputed
income on the assets so distributed;

(N) the contributions and services of the payee as a spouse, parent, wage earner
and homemaker and to the career or career potential of the other party; and

(O) any other factor which the court shall expressly find to be just and proper.

All of the 13 temporary maintenance factors are included in the 15 post-divorce
maintenance factors. The 2 post-divorce maintenance factors which are not
included as part of the temporary maintenance factors are items “(M)” and “(N).”

Practice Tip—Factor “(N)” deals, in part, with contributions of the payee spouse
to the other’s career or career potential. To the extent that the payee
contributed to what previously would have been enhanced earning capacity
(degree, license, certification, etc), an argument could be made for a higher
maintenance award on income above the cap---or for an upward deviation in the
maintenance guidelines amount on income below the cap.

Note—For Family Court spousal support awards, the same post-divorce
maintenance factors are used for determining the spousal support on
payor’s income exceeding the cap or where there is an adjustment or
“deviation” in the guidelines amount, with the exception of the equitable
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distribution factor (“M”). Thus, there are “14” factors for Family Court
spousal support awards.

Under the new legislation, a court is required to set forth a reason for
whatever it does for income above the cap. Therefore, whether it awards
additional maintenance on the payor’s excess income or not, the court
must set forth a rational for its decision based upon consideration of one or
more of the deviation factors. The intent of the statute is not that
temporary or post-divorce maintenance simply be “capped” at $175,000 of
the payor’s income regardless of the extent of payor’s income. Rather, the
intent is that courts use their discretion in making maintenance awards on
the excess income through a factor-based analysis tailored to the facts of
the case.

Note—while a court must give its rationale for whatever maintenance it
awards on the payor’s excess income, there is no such requirement for
written settlement agreements or stipulations placed on the record.
Settlement agreements need not set forth a rationale or “deviation factors”
where payor’s income exceeds the cap.

It is important not to think of the maintenance guidelines in the same terms
as the Child Support Standards Act. For child support, formula-based
calculations must still be made on income exceeding the CSSA cap. This is
not the case with the new maintenance legislation. There is nothing in the
statute that says that the formula should be used for any income above the
cap. The determination of the amount of maintenance on the payor’s
excess income is intended to be factor based only, with no formulaic
calculations.

Deviation from Guidelines:

The court shall award the guideline amount of temporary or post-divorce
maintenance or spousal support up to the $175,000 cap in accordance with
the appropriate formula unless it finds that the guideline amount is “unjust
or inappropriate.” The finding of “unjust or inappropriate” shall be based
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upon consideration of any one or more of numerous factors set forth
above. The “deviation” factors are the same factors which are used for
determining the amount of maintenance on payor’s income exceeding the
cap.

Where the court finds that the guideline amount is unjust or inappropriate
and where it adjusts the amount, the court shall set forth, in a written
decision or on the record, the guideline amount, the factors it considered,
and the reasons the court adjusted the guideline amount. The requirement
that this be done on the record or in writing shall not be waived by either
party or counsel. However, as previously noted, if the parties settle their
case and enter into an agreement which deviates from the guidelines
amount, they do not need to set forth the factors considered or the reason
for the deviation.

Practice Tip---A deviation from the maintenance guidelines up to the cap is
not limited to a lower award than the amount required by the appropriate
formula. In an appropriate case, an upward adjustment may be
appropriate.

As previously noted, where one spouse contributed towards the other’s
attainment of what previously was considered “enhanced earning
capacity,” an upward adjustment in post-divorce maintenance may be
appropriate. Further, if the formula which results in less maintenance is
used because child support is also being paid and the child support ends
prior to the termination of the maintenance obligation, an upward
deviation may be appropriate. Any of the factors can be cited as a reason
for deviating from the maintenance guidelines.

Low Income Adjustment:

Where the guidelines amount of temporary or post-divorce maintenance
would reduce the payor’s income below the self-support reserve for a
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single person (currently $15,890), there is an adjustment in the guideline
amount. Specifically, in these low income cases, the guideline amount will
be the difference between the payor’s income and the self-support reserve.
If the payor’s income is below the self-support reserve, there is a
rebuttable presumption that no temporary or post-divorce maintenance
shall be paid.

Unrepresented Party:

Where either or both parties is unrepresented, the court shall not make a
maintenance order unless it informs the unrepresented party of the
temporary or post-divorce guideline obligation. If you represent a party
and the other side is unrepresented, the best practice is to insert the
guideline obligation in the marital settlement agreement. That way, when
the divorce judgment is submitted to the judge, the court will have
“complied” with the notice requirement by virtue of incorporating the
settlement agreement into the Judgment of Divorce.

The Office of Court Administration is currently working on a notice form
which will be part of OCA’s uncontested divorce packet. The form which is
being developed will arguably meet the statute’s notice requirement if
attached to the divorce summons or provided to the unrepresented party
at a preliminary conference or at some point during the course of the
matrimonial action, prior to signing of an order or judgment.

Default or Insufficient Evidence of Income:

Where a payor has defaulted, or where the court is presented with
insufficient evidence to determine income, the maintenance award shall be
based upon the needs of the payee or the parties’ standard of living prior
to the commencement of the divorce action, whichever is greater. The
award may be retroactively modified upward, without a showing of a
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change in circumstances, upon presentation of newly discovered evidence.

Temporary Maintenance—Allocation of Expenses:

In determining temporary maintenance, the court shall consider and
allocate, where appropriate, the parties’ respective responsibilities for the
family’s expenses during the pendency of the action.

The statute clearly intends that, in every case where temporary
maintenance is ordered, the court shall determine which spouse will pay
the carrying charges on the marital residence and the household
expenses—and the manner in which those expenses are to be allocated
between the parties.

If you represent that payor spouse, and the guidelines amount is being
ordered, request the court to direct the payee to be responsible for the
household carrying charges and other expenses. Conversely, if the payor is
already paying some portion of the carrying charges and household
expenses, argue that there should be a downward adjustment in the
temporary maintenance award.

Temporary Maintenance—Duration:

Temporary maintenance shall terminate no later than the issuance of a
judgment of divorce or the death of either party. Supreme Court has the
power to limit the duration of temporary maintenance.

Further, the temporary maintenance award shall not prejudice the rights of
either party regarding a post-divorce maintenance award.

Post-Divorce Maintenance—Duration:

The statute sets forth an advisory durational schedule for post-divorce
maintenance tied to the length of the marriage.
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The “length of the marriage” is defined as running from the date of the
marriage until the date of commencement of the divorce action.

In determining the duration of post-divorce maintenance, the court must
set forth, in writing or on the record, the factors it considered. This is true,
regardless of whether or not it follows the advisory schedule. These are
the same 15 factors previously set forth above which are used in
determining the amount of maintenance on income above the cap or when
deviating from the guidelines amount.

Note—there is no such requirement for attorneys or litigants who settle
their case with a written settlement agreement or a stipulation on the
record. Thus, parties who settle their case do not need to set forth a
reason for the duration of the post-divorce maintenance, even where the
duration varies from the advisory schedule.

The following is the advisory schedule for post-divorce maintenance:
Length of the Marriage Percent of the Length of the

Marriage For Which Post-Divorce
Maintenance Will Be Payable

Zero to 15 Years 15% to 30%
More than 15 to 20 years 30% to 40%

More than 20 years 35% to 50%

Importantly, the statute also states the following:

“Nothing herein shall prevent the court from awarding non-durational
maintenance in an appropriate case.”
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Hypothetical Durations of Post-Divorce Maintenance Per the Advisory Schedule:

Length of Marriage Range of Duration

3 years 45 years to .9 years

5 years .75 years to 1.5 years
10 years 1.5 years to 3 years
13 years 1.9 years to 3.9 years
16 years 4.8 years to 6.4 years
20 years 6.0 years to 8.0 years
23 years 6.9 years to 9.2 years
25 years 7.5 years to 10 years
28 years 9.8 years to 14 years
30 years 10.5 years to 15 years
35 years 12.25% years to 17.5 years

e Termination of Post-Divorce Maintenance:

Maintenance terminates upon the:

a. death of either party, or
b. upon the payee’s valid or invalid marriage, or
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c. upon modification pursuant to DRL 236 B 9 b (traditional
modification grounds), or
d. upon modification pursuant to DRL 248 (cohabitation).

Retirement and Maintenance:

In determining the duration of post-divorce maintenance, the court shall
take into consideration:

-- anticipated retirement assets;
--benefits; and

-- the retirement eligibility ages of both parties if ascertainable
at the time of the decision.

If not ascertainable at the time of the decision, the actual full or partial
retirement of the payor with a substantial diminution of income shall be a
basis for modification of maintenance.

Note--This modification provision regarding retirement only applies to
maintenance awards which are made after trial, not pursuant to an
agreement.

Another section of the new maintenance legislation states the following:

“Upon application of either party, the court may annul or modify
any prior order or judgment made after trial as to maintenance,
upon a showing of the payee’s inability to be self-supporting or
upon a showing of a substantial change in circumstance including
financial hardship or upon actual full or partial retirement of the
payor if the retirement results in a substantial change in financial
circumstances.”

Practice Tip—It remains to be seen how courts will deal with the link
between post-divorce maintenance and retirement. If the payor is close to
retirement at the time of trial, it would seem that retirement assets and
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benefits and retirement eligibility ages would be more easily
“ascertainable” than if anticipated retirement is years away. Depending on
which party you represent, consider putting in proof at trial concerning the
anticipated retirement age and what each party will likely receive in the
way of benefits at the time of retirement.

If you represent the payee and the payor subsequently moves to modify
maintenance on the grounds of retirement, argue that the payor’s
retirement assets and benefits and retirement eligibility ages were
“ascertainable” at the time of trial. Also argue that payor will not have a
substantial diminution in income if that is the case. Conversely, if you
represent the payor, argue that payor’s retirement assets and benefits and
retirement eligibility ages were not easily ascertainable at the time of trial
and that, further, that payor will, in fact, have a substantial diminution in
income as a result of retirement. Also try to argue that your client’s full or
partial retirement will result in a “substantial change in financial
circumstances.”

As previously noted, the existence of the new statute does not open the
door to modification of prior maintenance awards, whether arising by court
order or the parties’ agreement. In addition, the statute does not change
the standard for modification of maintenance awards made in unmerged
agreements (extreme hardship).

It is extremely difficult to modify maintenance, either up or down, if the
provisions are found in an agreement which is incorporated but not merged
into a Judgment of Divorce. Therefore, even if a party retires, it is difficult
to modify the maintenance provisions of an unmerged agreement given the
“extreme hardship” standard.

Depending on which party you represent, consider changing the
modification standard in the agreement, itself, to something other than
“extreme hardship.” Alternatively, depending on the facts of the case and
which party is being represented, consider “merging” the maintenance
provisions into the Judgment of Divorce. Clients should be made aware of
the risks and benefits of the various options and certainly made aware of
the applicable modification standard prior to settling their cases.
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In addition, if a party, in the future, moves to modify a maintenance award
made prior to the effective date of the new statute, the guidelines shall not
apply. This is true whether the maintenance obligation arose in an
agreement or by court order after trial.

DRL 248 Made Gender Neutral

DRL 248 was modified to provide that a court may modify maintenance
upon proof that the “payee” is holding “himself or herself” out as the
spouse of another person, although not married to such other person.
Under prior law, the statute was not gender neutral although case law
interpreted it as such. Under DRL 248, it is still very difficult to modify
maintenance on the grounds of cohabitation as it is difficult to prove that a
party is holding himself or herself out as the spouse of another person
although not married to such person.
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A COMPREHENSIVE LOOK AT THE
NEW MAINTENANCE GUIDELINES STATUTE®

New York State has passed a new law which brings clarity and
consistency to a method of determining both temporary and post-
divorce maintenance awards in matrimonial actions, while still
providing the Courts with flexibility to exercise their discretion in
appropriate cases. This new law was signed by Governor Andrew
Cuomo on September 25, 2015,

|. DETERMINING THE AMOUNT OF MAINTENANCE
(Note: the following provisions apply to both temporary and post-
divorce maintenance determinations, except as otherwise specified.)

Except where the parties have entered into an agreement
providing for maintenance, the Court in a matrimonial action, upon
application by a party, shall make its award of temporary
maintenance in accordance with DRL § 236(B)(5-a) and its award of
post-divorce maintenance in accordance with DRL § 236(B)(6}.

A. Income Cap

* Under the new statute, when determining maintenance
awards, the Court shall first apply one of two formulas
based on the parties’ respective incomes, with a cap on the
Payor’s income of $175,000. This is a significant reduction
from the current statute’s cap of $543,000.

! Thank you to Jeanine M, Roaney, Esq, for her assistance in the preparation of these
materials.




¢ The income cap is subject to a Cost of Living Adjustment,
which adjusts the amount of the cap every two years
beginning January 1, 2016.

» For purposes of maintenance guidelines, “income” shali
mean income as defined in the CSSA without subtracting
maintenance paid to a party spouse in the instant action or
proceeding.  For post-divorce maintenance only, in
determining income, the Court shall also include income
from income-producing property distributed or to be
distributed. |

B. Calculations where Payor’s income is _below or equal to the
income cap

1. Formula to be used where the Payor is also paving child
support to the Payee

¢ Step 1: Calculate 20% of the Payor’s income {(up to
$175,000) and subtract 25% of the Payee’s income.

o Step 2: Calculate 40% of the parties’ combined
income {capping the Payor’s income at $175,000)
and subtract the Payee’s income,

e Step 3: Compare the resulting amounts from Steps
1 and 2. The lesser amount will be the presumptive
amount of maintenance.

» Notably, the new statute expressly provides that
maintenance shall be calculated prior to child




support because the amount of maintenance
awarded shall be subtracted from the Payor's
income and added to the Payee’s income as part of
the calculation of the child support obligation.

2. Formula to be used where the Payor is NOT paying child
support to the Payee
(i.e., in situations where there are either no unemancipated
children or the maintenance Payor is also the custodial
parent for child support purposes)

o Step 1: Calculate 30% of the Payor’s income {up to
$175,000) and subtract 20% of the Payee’s income,

e Step 2: Calculate 40% of the parties’ combined
income (capping the Payor’s income at $175,000)
and subtract the Payee’s income.

¢ Step 3: Compare the resulting- amounts from Steps
1 and 2. The lesser amount will be the presumptive
amount of maintenance.

C. Calculations where Payor’s income is above the income cap

e Where the Payor’s income exceeds the income cap, the
Court shall first determine the guideline amount using one
of the two formulas set forth above, capping the Payor’s
income at $175,000.

¢ Then, it is within the Court’s discretion whether to award
any additional maintenance based on the amount of




income exceeding the cap. In making such a
determination, the Court shall consider “any one or more”
of a list of factors enumerated in the statute.

ll. ABILITY TO DEVIATE

¢ Notwithstanding the formulas set forth above, the new
statute still provides the Court with flexibility to deviate
from the presumptive amount of both temporary and post-
divorce maintenance. Thus, the Court may, in its
discretion, adjust the award of maintenance in situations
where;

(i) the payor's income exceeds the statutory cap of
$175,000; or

(ii} the Court finds that the guideline amount of
maintenance would be “unjust or inappropriate”.

» |f the Court chooses to do so, it SHALL consider any “one or
more” [emphasis added] of a list of factors set forth in the
statute,

*» When the Court awards an additional amount of
maintenance for income above the cap, the Court shall set
forth, either in writing or on the record, the factor(s} it
considered and the reasons for the deviation. This
requirement may not be waived by either party or counsel.

¢ When the Court determines that the guideline amount of
maintenance would be “unjust or inappropriate”, the Court




shall set forth, either in writing or on the record, the
factor(s) it considered, the reasons for the deviation, and
also the guideline amount of maintenance. This
requirement may not be waived by either party or counsel.

A. Temporary Maintenance Factors (DRL § 236(B){5-a)(h})(1}

(1) The age and health of the parties;
(2) The present or future earning capacity of the parties,

(3)
(4)

(5)

()

(7)

including a history of limited participation in the
workforce; .

The need of one party to incur education or training
expenses;

The termination of a child support award during the
pendency of the temporary maintenance award when
the calculation of temporary maintenance was based
upon child support being awarded and which resulted
in @ maintenance award lower than it would have
been had child support not heen awarded;

The wasteful dissipation of marital property,
including transfers or encumbrances made in
contemplation of a matrimonial action without fair
consideration;

The existence and duration of a pre-maritial joint
household or a pre-divorce separate household;

Acts by one party against another that have inhibited
or continue to inhibit a party’s earning capacity or
ability to obtain meaningful employment. Such acts
include but are not limited to acts of domestic
violence as provided in section 459-A of the Social
Services Law;




(8)
(9)

(10)
(11)

{12)

(13)

The availability and cost of medical insurance for the
parties;

The care of children or stepchildren, disabled adult
children or stepchildren, elderly parents or in-laws
provided during the marriage that inhibits a party’s
earning capacity;

The tax consequences to each party;

The standard of living of the parties established
during the marriage;

The reduced or lost earning capacity of the payee as a
result of having forgone or delayed education,
training, employment or career opportunities during
the marriage; and

Any other factor which the Court shall expressly find
to be just and proper.

o When determining temporary maintenance, in addition to
considering the factors, the new statute also requires the
Court to consider and allocate, where appropriate, the

parties’ respective responsibilities for payment of the

family’s expenses during the pendency of the action.

B. Post-Divorce Maihtenance Factors (DRL § 236(B){6){e)(1)

(1)
(2)

(3)
(4)

The age and health of the parties;

The present or future earning capacity of the parties,
including a history of limited participation in the
workforce;

The need of one party to incur education or training
expenses;

The termination of a child support award before the
termination of the maintenance award when the




(5)

(6)

(7)

(8)

(9)

(10)
(11)

(12)

(13)

calculation of maintenance was based -upon child
support being awarded which resulted in a
maintenance award lower than it would have been
had child support not been awarded;

The wasteful dissipation of wmarital property,
including transfers or encumbrances made in
contemplation of a matrimonial action without fair
consideration;

The existence and duration of a pre-marital joint
household or a pre-divorce separate household;

Acts by one party against another that have inhibited
or continue to inhibit a party’s earning capacity or
ability to obtain meaningful employment. Such acts
include but are not limited to acts of domestic

"violence as provided in section 459-A of the Social

Services Law;

The availability and cost of medical insurance for the
parties;

The care of children or stepchildren, disabled adult
children or stepchildren, elderly parents or in-laws
provided during the marriage that inhibits a party’s
earning capacity;

The tax consequences to each party;

The standard of living of the parties established
during the marriage;

The reduced or lost earning capacity of the payee as a
result of having forgone or delayed education,
training, employment or career opportunities during
the marriage;

The equitable distribution of marital property and the
income or imputed income on the assets so
distributed* (note: income from income producing
assets is also included in the definition of “income” for .




* These factors do
notapply to
temporary
maintenance.

calculating the guideline amount of post-divorce
maintenance}; '

(14) The contributions and services of the payee as a
spouse, parent, wage earner and homemaker and to
the career or career potential of the other party*
(note: this is also a factor in determining equitable
distribution of marital property); and

(15) Any other factor which the Court shall expressly find
to be just and proper.

» The new law expressly provides that in any decision made

pursuant to the post-divorce maintenance guidelines, the
Court shall consider the effect of a barrier to remarriage on
the foregoing deviation factors.

C. Determining maintenance where Payor defaults or income

information is not available

¢ In situations where the Payor has defaulted, or the Court is

otherwise presented with insufficient evidence to
determine income, the maintenance award shall be based
upon the needs of the Payee or the parties’ standard of
living prior to the commencement of the divorce action,
whichever is greater.

For temporary maintenance, such an award may be
retroactively modified upward without a showing of a
change in circumstances upon a showing of newly
discovered evidence. For post-divorce maintenance, there
must be a showing of substantial newly discovered
evidence,




Ill. DURATION OF MAINTENANCE

A. Duration of Temporary Maintenance

¢ Temporary maintenance shall terminate no later than the
issuance of a judgment of divorce or the death of either
party, with discretion to the Court to impose further limits.

B. Duration of Post-Divorce Maintenance

¢ A new feature introduced by the statute is its provision for
an advisory durational formula for post-divorce
maintenance based on the length of the marriage (defined
as the period from the date of marriage until the date of
commencement of the action), as follows:

Length of Marriage Percent of the Length of the
Marriage for Which
Maintenance will be Payable

0 - 15 years 15% - 30%
More than 15 — 20 years | 30% - 40%
More than 20 years 35% - 50%

¢ In determining the duration of post-divorce maintenance,

whether or not the Court utilizes the advisory schedule, the

Court SHALL also consider the deviation factors
enumerated in the statute.

o The factor(s) the Court considered in determining the

duration of maintenance shall be set forth either in a



written decision or on the record. This requirement
cannot be waived by either party or counsel.

¢ The new statute also now requires the Court to consider,
when determining the duration of post-divorce
maintenance, the parties’ anticipated retirement assets,
benefits and respective retirement eligibility ages, if
ascertainable at the time of decision. If such retirement
information is not ascertainable at that time, then the
actual retirement of the Payor spouse, if accompanied by a
substantial diminution of income, is a basis for a
modification of the award.

¢ The new statute does NOT prevent the Court from
awarding non-durational maintenance in an appropriate
case.

¢ Notwithstanding the foregoing, post-divorce maintenance
shall terminate upon the earlier to occur of the death of
either party, the Payee’s valid or invalid marriage, or
pursuant to DRL § 236(B){9) (modification) or DRL § 248
(remarriage or cohabitation).

IV. OTHER CONSIDERATIONS APPLICABLE TO BOTH TEMPORARY AND
POST-DIVORCE MAINTENANCE

A. Unrepresented Parties

o Where either or both parties are unrepresented, the Court
shall inform the unrepresented party or parties of the
guideline amount of maintenance.

10




‘B. Apreements

¢ The new statute does NOT:

o impact the parties’ rights to voluntarily enter into
agreements or stipulations that deviate from the
presumptive award of maintenance; or

o affect the validity of agreements, stipulations or

Orders providing for maintenance made prior to the
effective date of the new statute.

C. Modification

e The new statute does NOT constitute a change of
circumstances warranting modification of an Order or an
agreement providing for maintenance that existed prior to
the effective date of the new maintenance guidelines.

e DRL § 236(B)(9)(b)(1)
o The new law clarifies that modification of
maintenance orders/judgments under this statute

applies only to orders/judgments made after trial;

o deletes as a basis for modification the termination of
an award of child support; and

o adds as a basis for modification actual full or partial

retirement of the Payor if the retirement results in a
substantial change in financial circumstances.

11




D. Effect of Temporary Award on Post-Divorce Award

e The new law expressly provides that the temporary
maintenance award shall not prejudice the rights of either
party regarding a post-divorce maintenance award.

E. Effective Dates

¢ The revisions to the temporary maintenance guidelines go
into effect on Sunday, October 25, 2015 (effectively,
Monday, October 26, 2015), and apply only to actions or
proceedings commenced on or after that date.

e The revisions to the post-divorce maintenance guidelines
go into effect as of Saturday, January 23, 2016 (effectively
Monday, January 25, 2016), and apply only to actions or
proceedings commenced on or after that date.

V. ELIMINATICN OF ENHANCED EARNING CAPACITY AS AN ASSET

e The new law amends DRL § 236(B)}(5)(d)}{7) by explicitly
eliminating a long-standing legal precedent requiring a Court to
assign a value to a spouse’s enhanced earning capacity arising
from a license, degree, celebrity goodwill, or career
enhancement earned during the marriage and then distribute
that “asset”.

* However, the new law still requires the Court to consider the
other spouse’s direct or indirect contributions to the acquisition

12




of such enhanced earning capacity as a factor when making an
award of equitable distribution.

o This aspect of the new law goes into effect as of Saturday,
January 23, 2016 (effectively Monday, January 25, 2016}, and
applies only to actions or proceedings commenced on or after
that date.

Vi. ADDITIONAL CHANGES UNDER THE NEW STATUTE

o DRL§ 248

o The new law makes this statute for modification of
maintenance awards based on the Payee spouse’s
remarriage or cohabitation gender neutral.

e FCA§412

o The new law now mandates that the Family Court,
upon application by a party, make an award for
spousal support in accordance with the guidelines set
forth in the statute, which mirror those provided for
temporary and post-divorce maintenance set forth
above,

o However, the new statute provides that, unless
modified, any order for spousal support under the
FCA shall continue until: (i) the earlier to occur of a
stipulation or agreement between the parties in
writing or on the record; (ii) the issuance of a

13




judgment of divorce or other order in a matrimonial
proceeding; or (iii) the death of either party.

o The Family Court may modify an order of spousal
support based on a substantial change in
circumstances.

¢ These changes go into effect on Saturday, January 23, 2016
(effectively Monday, January 25, 2016), and apply only to
actions or proceedings commenced on or after that date.

14
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herseli, partienlarly when a child
who Dves with the poyee spouse
becomes empncipated shortiy Into
the maintenance period.

Presumably, given the zbiiity
lo 13ke Inta account the termina.
tion of a ¢hild sopport awand at
the Ume that post-divorce main-
tenance ks being calewlated in lhe
{iest Instance, the courts will 0f
appropriale) fashion a twostlered
award at the conciuslon of a
divorceactionnordertoavold the
necessity for the pavties to return
to court when the chitd support
award hzs expired,

New Elementsinthe Stztute

A new leature of the statule is
the requiremant that, In deter-
minlng temporary maintenance
awards, the court “conslder and
allocate, where appropriate, the
responsitliities of the respective
spouses for the lamlly's expenses
during the pendency of the pro-
ceeding.” Notahly. tids isnot adis-

factorwhen determinlng
whether toad]nst the presumptive
amount of malrtenance. Rather, it
s a statulory requirement. Thus,
it ks Imperative that the altomey

houschold expenses, or whather
a payor spouse could (o, Indeed,

he directed to pay those
expenses above end beyond the
amourit determined by ihe formula

Another inportant aspect olthe
new jegislation s that the court
muel consider Whe parties” anticl-
par.ed retirement assets, benofils

and yespective retircment elighility
ages, I ascertainphle at the time of
declston. H such retirement Infor-
matlon ks uat ascertalmtde at that
time, then the aciual retirement of
the payor spouse, f accompanied
by a substantial dimdnution of
ncome, It a basks for s modHication
of theaward. This new provisianis
significant bacause It spacifically
affers attomeys the unique basis
10 Bdvorale lor a higher, lower or
staged malntenance award based
on feture changes toa party’s fnan-
clal circumstances.

In addition 10 setting guidelines
for determicing the emount of
malnenance, the new bHill
gutdetines Jor fixing the duration
of malntenance awards. Thecourt
Is required to consider the length
of the mardzge {the period [rom
the date of marrizge unti! the date
of commencemeni of the aclion)

when determining the duratton of
lemporary mainlenance. However,
a temporary malntenance aword
must terminate no later than the
issuatice of a judgment of divorce
or the death of elther party, wilh
courts having the discretion to
fmpose further Emits. (Nole=—
caution will need 16 be exeretsed
10 ensure the income 1ax deduct-
ity of such awands)

The guldelines now set put an ™
advisory durational formula for
post-divorca maintenance based
on the length of the marriage.
hecause the formuials

other snumerated factors inthe .
statule to determine the duration
of maintenance (or whether noa-
durationzl malntenance is appro-
priale) on a casadby-Case basis.
Notwithstanding, 2 post-divorce
madatenxace awaod mast terminate
onthe earliericoccurof thedeath *
of elther paniy, or Ihspayee‘svahd
or invalld maymage, or pursusnt 1
DRLEZ36MB)()(E) (modificationd,
or DRL §248Y(remarriage or colnbi
talfon), thus ensuring that the pay-
ments will be income tax deduct-
ible by the payorand taxable lothe
payee under the lnternal Revenue
Code and New York siate 1ax faw,
Acother critical component of
the newfiegistation—and perhsps
ane of lts most signiicant--1s #s
modification of the factors for the
court toeonsider when determin.
oy eepultable distibunion ofnarital
assets.! The new statuie cllminates
alongstanding precedint requiring
acourt to asaign a vaive and then
to distribule a spouse’s “enhanced
earning capacily” arising from &

ingthewamfage Nevertheless, tha
new law specliically mandates
thal the coust, when-determining
an award of equitable distribu-
Yion, consider the ctier spouse’s
direct or indirect contributions to
the acquisition of lhethie holders
erhanced earning capacity. (It Is
anticipaled that there will ha Mige-
tion oves whetherenhanced earne
Ing capacity will still peed to be
valued. Presumabily, the better view

is4hat a valuation will no longer
be necessary tn the Interests of
judicial sconomy and Nlexbilty)

Elfect—and Effactive Date

* Theguidelines donot impact the
parties” right 1o enter into validiy
sxecuted agramnenis which deviate
from the formula andfor the factors,
bt It applies ooly to agreaments
entered Inte alter the stalule’s

Iattanwillnot constiintea change
of ciraumstances warcanting a
modification of prior agreements
(or prior mainfenance onders),

The revisions to the Tempo-
rary Maintenance Guidelines are
ellective and apply to acticns
cammenced 30 days after tha hill
becomes law, and all olher provi-
stons 1ake eflect coly asto2ctlons
commenced 120 days alter the stat-
e becomes law

Conclusion o

mmmsummnsamg'
“[cantrya lawsult 23 well as other

imtent of the proponents and cre-
stors of the guldelines to Smit Itige.
tien by providing lawyers and (i
gants alike with: the toals to segtle
thelr disputes over spotisal suppert
outside of the couwrthorse and to
limi the W-court contentiousness
elthosecases that have tobe heard
byajudge. Thepraciitioner would
bewisetokeepthese poalsta mind.
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Where the Maintenance Payor Is the
Non-Custodial Parent Paying Child Support
To Recipient Spouse:

Step 1:
20% of Payor’s income up to $175,000 MINUS 25% of Payee’s income.

Step 2:
Payor’s income up to $175,000 PLUS Payee’s income X 40% MINUS Payee’s

income.

Step 3:
The lower of the two amounts above is the guidelines figure.

(continued on next slide )




Where the Maintenance Payor Is the Non-
Custdial Parent Paying Child Support To the
Recipient Spouse:

Hypothetical:

Payor, the non-custodial parent, has $100,000 in income
as defined in the statute (after subtracting social
security and Medicare taxes).

Payee, the custodial parent, has $50,000 in income (after
subtracting social security and Medicare taxes).

(Continued on next slide)



Where the Maintenance Payor is the
Non-Custodial Parent Paying Child Support to
the Recipient Spouse:

Step 1: $100,000 x 20% = $20,000
S 50,000 x 25% = $12,500
$20,000 - $12,500 = $7,500

Step 2: $100,000 + $50,000 = $150,000 x 40% =$60,000
$60,000 - $50,000 = $10,000

Step 3: Compare the two figures above.
The lower figure ($7,500) is the guidelines amount.




Where No Child Support Is Being Paid By the
Maintenance Payor to the Recipient Spouse:

But for the income cap, this is the same formula used in the prior temporary
maintenance guidelines statute.

Step 1:
30% of Payor’s income up to $175,000 MINUS 20% of Payee’s income.

Step 2:
Payor’s income up to $175,000 PLUS Payee’s income X 40% MINUS Payee’s

income.

Step 3:
The lower of the two amounts above is the guidelines figure.

(Continued on next slide)



Where No Child Support Is Being Paid By the
Maintenance Payor to the Recipient Spouse:

Hypothetical:

-Payor has $100,000 in income, as defined in the statute
(after subtracting social security and Medicare taxes).

-Payee has $50,000 in income (after subtracting social
security and Medicare taxes).

-There are either no unemancipated children or the
payor is the custodial parent-- so no child support is
being paid by the payor to the payee.

(Continued on next slide)



Where No Child Support Is Being Paid By the
Maintenance Payor to the Recipient Spouse:

Step 1: $100,000 x 30% = $30,00
$ 50,000 x 20% = $10,000
$ 30,000 - $10,000 = $ 20,000

Step 2: $100,000 + $50,000 = $150,000 x 40% =$60,000
$60,000 - $50,000 = $10,000

Step 3: Compare the two figures above.

The lower figure ($10,000) is the guidelines amount.




Temporary Maintenance Factors
Where Income Exceeds $175,000 or Where There Is
An Adjustment of the Award (Deviation Factors):

= (A) The age and health of the parties;

= (B) the present or future earning capacity of the parties, including a
istory of limited participation in the workforce;

»/(C) the need of one party to incur education or training expenses;

(D) the termination of a child support award during the pendency of
the temporary maintenance award when the calculation of
temporary maintenance was based upon child support being
awarded and which resulted in a maintenance award lower than it
would have been had child support not been awarded,;

Continued on next slide



Exceeds $175,000 or Deviation Factors (continued):

= (E) the wasteful dissipation of marital property, including transfers or
encumbrances made in contemplation of a matrimonial action
without fair consideration;

= (F) the existence and duration of a pre-marital joint household or a
-divorce separate household;

(G) acts by one party against another that have inhibited or
continue to inhibit a party's earning capacity or ability to obtain
meaningful employment. Such acts include but are not limited to
acts of domestic violence as provided in section four hundred fifty -
nine-a of the social services law;

= (H) the availability and cost of medical insurance for the parties;



Exceeds $175,000 or Deviation Factors (continued):

= (]) the care of children or stepchildren, disabled adult children or
stepchildren, elderly parents or in-laws provided during the marriage that
inhibits a party's earning capacity;

= (J) the tax consequences to each party;

»  (K) the standard of living of the parties established during the marriage;

» (L) the reduced or lost earning capacity of the payee as a result of
having forgone or delayed education, training, employment or career
opportunities during the marriage; and

= (M) any other factor which the court shall expressly find to be just and
proper.



Post-Divorce Maintenance Factors
Where Income Exceeds $175,000 or Where There is
An Adjustment of the Award (Deviation Factors):

= (A) The age and health of the parties;

» (B) the present or future earning capacity of the parties, including a history of
limited participation in the workforce;

the need of one party to incur education or training expenses;

= /(D) the termination of a child support award before the termination of the
maintenance award when the calculation of maintenance was based upon
child support being awarded which resulted in a maintenance award lower
than it would have been had child support not been awarded;

= (E) the wasteful dissipation of marital property, including tfransfers or
encumbrances made in contemplation of a matrimonial action without fair
consideration;

= (F) the existence and duration of a pre-mairital joint household or a pre-
divorce separate household;



Exceeds $175,000 or Deviation Factors (continued):

» (G) acts by one party against another that have inhibited or
continue to inhibit a party's earning capacity or ability to obtain
meaningful employment. Such acts include but are not limited to
acts of domestic violence as provided in section four hundred
fifty-nine-a of the social services law;

(H) the availability and cost of medical insurance for the parties;

= (|) the care of children or stepchildren, disabled adult children or
stepchildren, elderly parents or in-laws provided during the
marriage that inhibits a party's earning capacity;

=» (J) the tax consequences to each party;

=» (K) the standard of living of the parties established during the
marriage;




Exceeds $175,000 or Deviation Factors (continued):

» (L) the reduced or lost earning capacity of the payee as a result
of having forgone or delayed education, training, employment
or career opportunities during the marriage;

= (M) the equitable distribution of marital property and the income
imputed income on the assets so distributed;

= (N) the contributions and services of the payee as a spouse,
parent, wage earner and homemaker and to the career or
career potential of the other party; and

= (O) any other factor which the court shall expressly find to be just
and proper.



ADVISORY SCHEDULE
DURATION OF POST-DIVORCE MAINTENANCE

Length % of the Length of the
of the Marriage For Which Post-Divorce
Marriage Maintenance Will Be Payable
Zero to 15 Years 15% to 30%
More than 15 to 20 years 30% to 40%

More than 20 years 35% to 50%
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