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 The maintenance guidelines bill passed the Assembly on June 15, 2015 with 
just one dissenting vote (A 7645).    It passed the Senate unanimously on June 24, 
2015 (S 5678).   The legislation was signed into law by Governor Cuomo on 
September 25, 2015 (Chapter 269, Laws of 2015).  The following is a summary of 
key provisions of the new legislation:  
 

 Effective Date and Applicability: 

 

Temporary Maintenance Guidelines—30 days after the act becomes law 

and applies to actions commenced on or after the effective date.   

Specifically, 30 days from signing was Sunday, October 25, 2015.  Therefore, 

the temporary maintenance provisions are applicable to matrimonial 

actions commenced on or after Monday, October 26, 2015.   

 

All other provisions (Post-Divorce maintenance, Family Court spousal 

support, elimination of enhanced earning capacity)—120 days after the act 

becomes law and applies to matrimonial actions and Family Court spousal 

support proceedings commenced on or after the effective date.  120 days 

http://www.gtdlaw.com/
mailto:etepper@gtdlaw.com
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from signing is Saturday, January 23, 2016.  Therefore, all of these 

remaining provisions will be applicable to matrimonial actions commenced 

on or after Monday, January 25, 2016. 

 

Note—Nothing in the act affects the validity of agreements made prior to 

the effective date of the legislation.  

 

 Nothing in the act prohibits parties from entering into validly executed 

agreements which deviate from the maintenance guidelines.    

 

Unlike the CSSA which contains strict requirements for agreements which 

deviate from the child support guidelines, the new maintenance guidelines 

legislation contains no such provisions.   Thus, where parties enter into 

separation or marital settlement agreements which deviate from the 

maintenance guidelines, there is no requirement that the parties set forth 

calculations in their agreements.   The statute is intended to be “user 

friendly” to the drafters of settlement agreements (however, see discussion 

hereafter concerning the requirements where at least one party is 

unrepresented).  

 

 

Further, there is no requirement that settlement agreements set forth the 

reason for deviation from the guidelines.  This is the case for both 

temporary and post-divorce maintenance.   Therefore, judges are not 

required to scrutinize agreements for “compliance” with the maintenance 

guidelines legislation (unlike child support provisions which deviate from 

the CSSA guidelines).  

 
The existence of the new statute, itself, will not constitute a change of 

circumstances warranting modification of maintenance awards made prior 

to the effective date of the new legislation, whether by court order or the 

parties’ agreement.   Further, the existence of the statute, itself, does not 
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change the standard for modification of maintenance awards made in 

unmerged agreements (extreme hardship).  

 

 Elimination of Enhanced Earning Capacity: 

 

DRL 236 B (5) (d) (7) is amended to provide the following:   

 

“The court shall not consider as marital property subject to 

distribution the value of a spouse’s enhanced earning capacity arising 

from a license, degree, celebrity goodwill, or career enhancement.” 

Caveat: The new legislation states that, in determining equitable 
distribution, the court shall consider a spouse’s direct or indirect 
contributions during the marriage towards the other spouse’s development 
of enhanced earning capacity.    
 
Thus, while enhanced earning capacity no longer will be a marital asset, it 
can be a “factor” for equitable distribution.  However, it is not intended 
that experts be engaged to “value” the enhanced earning capacity unlike in 
the past when enhanced earning capacity was an asset subject to 
distribution.  
 
In addition, and as will be more fully noted later, a spouse’s contributions 
to the career or career potential of the other party can be a factor both for 
deviating from the maintenance guidelines (presumably upwards) or for 
making a maintenance award on income in excess of the cap. 
 

 Definition of Income: 

 

For purposes of maintenance guidelines, “income” shall mean income as 

defined in the CSSA but without subtracting maintenance paid to a party 

spouse in the instant action or proceeding. 
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In addition, for post-divorce maintenance, the term “income” also includes 

“income from income-producing property distributed or to be distributed” 

in the action.     

 

Hypothetically, if an investment account is being distributed as part of 

equitable distribution, the investment income which each party will be 

receiving should be factored into each party’s income calculation for 

purposes of post-divorce maintenance. The same is true for other income 

producing property which will be distributed (example--rental real estate).  

 

Practice Tip—At the time of trial, consider presenting expert testimony 

from a tax professional as to what each party’s income from income 

producing assets is anticipated to be, post-trial, under different distribution 

scenarios.   Depending on which party an attorney is representing, it might 

be prudent to request that more income producing assets be shifted to the 

other party if that would affect the ultimate post-divorce maintenance 

calculation.  

 

 Determine Maintenance Before Child Support: 

 

The statute expressly states that maintenance (temporary or post-divorce) 

shall be calculated prior to child support because the amount of 

maintenance shall be subtracted from the payor’s income and added to the 

payee’s income as part of the child support calculation.  

 

In the past, there has been confusion in computing child support as to 

whether to both subtract maintenance from payor’s income AND add the 

maintenance back into the recipient’s income since the definition of 

income under the CSSA is linked to the last filed income tax return.   If 

maintenance is added to recipient’s income for the child support 

calculation, at a minimum, the add-on percentages are affected (for such 

things as child care and health-related expenses).  The amount of the base 
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child support obligation could also be affected. The new maintenance 

guidelines legislation expressly states that the maintenance shall be 

subtracted from payor’s income and added to the payee’s income as part 

of the child support calculation.   

 

Further, another piece of legislation (A 7637 and S 5691) made the same 

clarification, provided, there is an automatic adjustment in the amount of 

child support upon the termination of maintenance.  That bill was entitled 

“An act to amend the family court act and the domestic relations law, in 

relation to spousal maintenance and child support in supreme and family 

court.” It passed both the Assembly and the Senate and was signed into law 

by Governor Cuomo on October 26, 2015.   Those provisions will be 

effective 90 days from signing or at approximately the same date as the 

effective date of the remainder of the provisions of the new maintenance 

guidelines legislation.   

 

 Guidelines Also Applicable To Spousal Support: 

 

The new legislation establishes guidelines for both temporary maintenance 

and post-divorce maintenance.   Based on the recommendation of the Law 

Revision Commission, the guidelines also apply to Family Court spousal 

support proceedings.     The same formulas apply for temporary 

maintenance, post-divorce maintenance and family court spousal support. 

 

The new legislation continues existing case law providing that Family Court 

spousal support awards are non-durational in nature and continue until the 

parties enter into an agreement for spousal support, the issuance of a 

judgment of divorce or other order in a matrimonial action, or the death of 

either party, whichever first occurs.   
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Notwithstanding the above, the new legislation expressly states that Family 

Court may modify a prior Family Court spousal support order upon a 

showing of a “substantial change in circumstances.”  FCA 412 (10). 

 

 Cap: 

 

The income cap for temporary maintenance is lowered from the previous 

$543,000 to $175,000 of the payor’s income.  The $175,000 cap also applies 

to post-divorce maintenance and spousal support.  

 

There is a COLA provision which adjusts the cap every 2 years beginning 

January 31, 2016. 

Unlike the CSSA which takes into consideration “combined parental 
income,” the new maintenance guidelines only apply to the payor’s income 
up to the $175,000 cap.  
 

 Two Sets of Formulas: 

 
A.  For Income Below the Cap: 

 

Where the payor’s income is lower than or equal to the income cap 

($175,000), there are two different maintenance formulas.  One formula is 

used where no child support is being paid by the maintenance payor to the 

recipient spouse.  For this formula, there either are no unemancipated 

children or the maintenance payor is also the custodial parent for child 

support purposes.   

 

 A different maintenance formula is used where the maintenance payor is 

also the non-custodial parent paying child support to the recipient spouse.   
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 Where the Maintenance Payor Is Also the Non-Custodial Parent Paying 

Child  Support To the Recipient Spouse: 

 

Step 1—20% of Payor’s income up to $175,000  MINUS 25% of 

Payee’s income. 

 

Step 2— Payor’s income up to $175,000 PLUS Payee’s income  X 40% 

MINUS Payee’s income. 

 

 Step 3—The lower of the two amounts above is the guidelines figure. 

  
 

Hypothetical:    
 

Payor, the non-custodial parent, has $100,000 in income as defined in the 
statute  (after subtracting social security and Medicare taxes).    Payee, the 
custodial parent, has $50,000 in income (after subtracting social security 
and Medicare taxes). 
 
Step 1--$100,000 x 20% = $20,000 
             $  50,000 x 25% = $12,500 
 
    $20,000 - $12,500 = $7,500 

 
 Step 2--$100,000 + $50,000 = $150,000 x 40% =$60,000 
      $60,000 - $50,000 = $10,000 
 

Step 3—Compare the two figures above.  The lower figure ($7,500) is the 
guidelines amount.  

 

 Where No Child Support Is Being Paid By the Maintenance Payor to the 

Recipient Spouse:   
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But for the amount of the income cap, this is the same formula used in the 
previous temporary maintenance guidelines.    
 

Step 1—30% of Payor’s income up to $175,000  MINUS 20% of 
Payee’s income. 
 
Step 2— Payor’s income up to $175,000 PLUS Payee’s income  X 40% 

MINUS Payee’s income. 

 

 Step 3—The lower of the two amounts above is the guidelines figure. 

 
 

Hypothetical:    
 

Payor has $100,000 in income, as defined in the statute  (after subtracting 
social security and Medicare taxes).    Payee has $50,000 in income (after 
subtracting social security and Medicare taxes).   There either are no 
unemancipated children or the payor is the custodial parent-- so no child 
support is being paid by the payor to the payee. 
 
 
Step 1--$100,000 x 30% = $30,000 
              $  50,000 x 20% = $10,000 
 
    $30,000 - $10,000 = $20,000 

 
 Step 2--$100,000 + $50,000 = $150,000 x 40% =$60,000 
      $60,000 - $50,000 = $10,000 
 

Step 3—Compare the two figures above.  The lower figure ($10,000) is the 
guidelines amount. 

 
Note---The Office of Court Administration is in the process of preparing a 
“maintenance calculator” which will be available at OCA’s website 
(www.nycourts.gov/divorce).   Judges, attorneys and members of the public 
will be able to access the online calculator.  A version is also being prepared 
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which combines both maintenance and child support calculations.   As a 
word of caution, a maintenance calculator is only as good as the data 
inputted into it.  Therefore, a “worksheet” will be available online by which 
“income” can first be determined, per the definition of income in the CSSA.  
Once the adjusted income figure is determined (for example, after 
subtracting social security and Medicare withholdings), the “adjusted” 
income figure for each person can be inserted into the actual calculator.  
 
Practice Tip—Prior to the preliminary conference, consider filling out the 
work sheet and performing the calculations on the calculator.  The work 
sheet and actual calculations can be printed off the website and retained 
for the file and also presented to the court at the preliminary conference.  
Having actual numbers on hand at the preliminary conference may 
facilitate settlement discussions and potentially obviate the need for 
motion practice.  

 
 

B. For Income Above the Cap: 

 
Where the payor’s income exceeds the $175,000 cap: 
 
Step 1—First, determine the guidelines amount up to and including the 
$175,000 cap using the appropriate formula (see above).  
 
Step 2—For income above the cap, the amount of additional maintenance, 
if any, shall be within the discretion of the court taking into consideration 
one or more of the numerous factors set forth in the statute.  These are 
also the “deviation factors” (see discussion below).   
 
The court shall set forth the factors it considered and the reasons for its 
decision in writing or on the record.  This requirement may not be waived 
by either party or counsel.   There are “13” factors for temporary 
maintenance and “15” for post-divorce maintenance. 
 

The following are the 13 temporary maintenance factors which are to be 
considered in determining the amount of maintenance, if any, on the payor’s 
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income exceeding the $175,000 cap or where there is to be an adjustment or 
“deviation” in the guidelines amount:  

 
(A) The age and health of the parties;  
 
(B) the present or future earning capacity of the parties, including a history of 
limited participation in the workforce;  
 
(C) the need of one party to incur education or training expenses;  
 
(D) the termination of a child support award during the pendency of the 
temporary maintenance award when the calculation of temporary maintenance 
was based upon child support being awarded and which resulted in a 
maintenance award lower than it would have been had child support not been 
awarded;  
 
(E) the wasteful dissipation of marital property, including transfers or 
encumbrances made in contemplation of a matrimonial action without fair 
consideration;  
 
(F) the existence and duration of a pre-marital joint household or a  
pre-divorce separate household;  
 
(G) acts by one party against another that have inhibited or continue to inhibit a 
party's earning capacity or ability to obtain meaningful employment. Such acts 
include but are not limited to acts of domestic violence as provided in section 
four hundred fifty-nine-a of the social services law;  
 
(H) the availability and cost of medical insurance for the parties;  
 
(I) the care of children or stepchildren, disabled adult children or stepchildren, 
elderly parents or in-laws provided during the marriage that inhibits a party's 
earning capacity;  
 
(J) the tax consequences to each party;  
 
(K) the standard of living of the parties established during the marriage;  
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(L) the reduced or lost earning capacity of the payee as a result of having 
forgone or delayed education, training, employment or career opportunities 
during the marriage; and  
 
(M) any other factor which the court shall expressly find to be just and proper. 
 
The following are the 15 post-divorce maintenance factors which are to be 
considered in determining the amount of maintenance, if any, on the payor’s 
income exceeding the $175,000 cap or where there is to be an adjustment or 
“deviation” in the guidelines amount:  
 
(A) The age and health of the parties;  
 
(B) the present or future earning capacity of the parties, including a history of 
limited participation in the workforce;  
 
(C) the need of one party to incur education or training expenses;  
 
(D) the termination of a child support award before the termination of the 
maintenance award when the calculation of maintenance was based upon child 
support being awarded which resulted in a maintenance award lower than it 
would have been had child support not been awarded;  
 
(E) the wasteful dissipation of marital property, including transfers or 
encumbrances made in contemplation of a matrimonial action without fair 
consideration;  
 
(F) the existence and duration of a pre-marital joint household or a pre-divorce 
separate household;  
 
(G) acts by one party against another that have inhibited or continue to inhibit a 
party's earning capacity or ability to obtain meaningful employment. Such acts 
include but are not limited to acts of domestic violence as provided in section 
four hundred fifty-nine-a of the social services law;  
 
(H) the availability and cost of medical insurance for the parties;  
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(I) the care of children or stepchildren, disabled adult children or stepchildren, 
elderly parents or in-laws provided during the marriage that inhibits a party's 
earning capacity;  
 
(J) the tax consequences to each party;  
 
(K) the standard of living of the parties established during the marriage;  
 
(L) the reduced or lost earning capacity of the payee as a result of having 
forgone or delayed education, training, employment or career opportunities 
during the marriage;  
 
(M) the equitable distribution of marital property and the income or imputed 
income on the assets so distributed;  
 
(N) the contributions and services of the payee as a spouse, parent, wage earner 
and homemaker and to the career or career potential of the other party; and  
 
(O) any other factor which the court shall expressly find to be just and proper. 
 
 
All of the 13 temporary maintenance factors are included in the 15 post-divorce 
maintenance factors.  The 2 post-divorce maintenance factors which are not 
included as part of the temporary maintenance factors are items “(M)” and “(N).”  
 
Practice Tip—Factor “(N)” deals, in part, with contributions of the payee spouse 
to the other’s career or career potential.   To the extent that the payee 
contributed to what previously would have been enhanced earning capacity  
(degree, license, certification, etc), an argument could be made for a higher 
maintenance award on income above the cap---or for an upward deviation in the 
maintenance guidelines amount on income below the cap.  
 

Note—For Family Court spousal support awards, the same post-divorce 
maintenance factors are used for determining the spousal support on 
payor’s income exceeding the cap or where there is an adjustment or 
“deviation” in the guidelines amount, with the exception of the equitable 
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distribution factor (“M”).   Thus, there are “14” factors for Family Court 
spousal support awards.  
 
Under the new legislation, a court is required to set forth a reason for 
whatever it does for income above the cap.  Therefore, whether it awards 
additional maintenance on the payor’s excess income or not, the court 
must set forth a rational for its decision based upon consideration of one or 
more of the deviation factors.   The intent of the statute is not that 
temporary or post-divorce maintenance simply be “capped” at $175,000 of 
the payor’s income regardless of the extent of payor’s income.  Rather, the 
intent is that courts use their discretion in making maintenance awards on 
the excess income through a factor-based analysis tailored to the facts of 
the case.    
 
Note—while a court must give its rationale for whatever maintenance it 
awards on the payor’s excess income, there is no such requirement for 
written settlement agreements or stipulations placed on the record.  
Settlement agreements need not set forth a rationale or “deviation factors” 
where payor’s income exceeds the cap.   
 
It is important not to think of the maintenance guidelines in the same terms 
as the Child Support Standards Act.   For child support, formula-based 
calculations must still be made on income exceeding the CSSA cap.  This is 
not the case with the new maintenance legislation.  There is nothing in the 
statute that says that the formula should be used for any income above the 
cap.   The determination of the amount of maintenance on the payor’s 
excess income is intended to be factor based only, with no formulaic 
calculations.   

 
 

 Deviation from Guidelines: 

 

The court shall award the guideline amount of temporary or post-divorce 

maintenance or spousal support up to the $175,000 cap in accordance with 

the appropriate formula unless it finds that the guideline amount is “unjust 

or inappropriate.” The finding of “unjust or inappropriate” shall be based 
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upon consideration of any one or more of numerous factors set forth 

above.    The “deviation” factors are the same factors which are used for 

determining the amount of maintenance on payor’s income exceeding the 

cap.  

 

Where the court finds that the guideline amount is unjust or inappropriate 

and where it adjusts the amount, the court shall set forth, in a written 

decision or on the record, the guideline amount, the factors it considered, 

and the reasons the court adjusted the guideline amount.  The requirement 

that this be done on the record or in writing shall not be waived by either 

party or counsel.   However, as previously noted, if the parties settle their 

case and enter into an agreement which deviates from the guidelines 

amount, they do not need to set forth the factors considered or the reason 

for the deviation.  

 

Practice Tip---A deviation from the maintenance guidelines up to the cap is 

not limited to a lower award than the amount required by the appropriate 

formula.   In an appropriate case, an upward adjustment may be 

appropriate. 

 

As previously noted, where one spouse contributed towards the other’s 

attainment of what previously was considered “enhanced earning 

capacity,” an upward adjustment in post-divorce maintenance may be 

appropriate.    Further, if the formula which results in less maintenance is 

used because child support is also being paid and the child support ends 

prior to the termination of the maintenance obligation, an upward 

deviation may be appropriate.   Any of the factors can be cited as a reason 

for deviating from the maintenance guidelines.   

 

 Low Income Adjustment: 

 

Where the guidelines amount of temporary or post-divorce maintenance 

would reduce the payor’s income below the self-support reserve for a 
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single person (currently $15,890), there is an adjustment in the guideline 

amount.  Specifically, in these low income cases, the guideline amount will 

be the difference between the payor’s income and the self-support reserve.  

If the payor’s income is below the self-support reserve, there is a 

rebuttable presumption that no temporary or post-divorce maintenance 

shall be paid.  

 
 Unrepresented Party: 

 

Where either or both parties is unrepresented, the court shall not make a 

maintenance order unless it informs the unrepresented party of the 

temporary or post-divorce guideline obligation.   If you represent a party 

and the other side is unrepresented, the best practice is to insert the 

guideline obligation in the marital settlement agreement.  That way, when 

the divorce judgment is submitted to the judge, the court will have 

“complied” with the notice requirement by virtue of incorporating the 

settlement agreement into the Judgment of Divorce.   

 

The Office of Court Administration is currently working on a notice form 

which will be part of OCA’s uncontested divorce packet.  The form which is 

being developed will arguably meet the statute’s notice requirement if 

attached to the divorce summons or provided to the unrepresented party 

at a preliminary conference or at some point during the course of the 

matrimonial action, prior to signing of an order or judgment.  

 

 Default or Insufficient Evidence of Income: 

 
Where a payor has defaulted, or where the court is presented with 
insufficient evidence to determine income, the maintenance award shall be 
based upon the needs of the payee or the parties’ standard of living prior 
to the commencement of the divorce action, whichever is greater.  The 
award may be retroactively modified upward, without a showing of a  
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change in circumstances, upon presentation of newly discovered evidence.  
 

 

 Temporary Maintenance—Allocation of Expenses: 

In determining temporary maintenance, the court shall consider and 
allocate, where appropriate, the parties’ respective responsibilities for the 
family’s expenses during the pendency of the action.   
 
The statute clearly intends that, in every case where temporary 
maintenance is ordered, the court shall determine which spouse will pay 
the carrying charges on the marital residence and the household 
expenses—and the manner in which those expenses are to be allocated 
between the parties.    
 
If you represent that payor spouse, and the guidelines amount is being 
ordered, request the court to direct the payee to be responsible for the 
household carrying charges and other expenses.   Conversely, if the payor is 
already paying some portion of the carrying charges and household 
expenses, argue that there should be a downward adjustment in the 
temporary maintenance award.  
 

 Temporary Maintenance—Duration: 

 

Temporary maintenance shall terminate no later than the issuance of a 

judgment of divorce or the death of either party.  Supreme Court has the 

power to limit the duration of temporary maintenance.  

Further, the temporary maintenance award shall not prejudice the rights of 
either party regarding a post-divorce maintenance award.  

 

 Post-Divorce Maintenance—Duration: 

The statute sets forth an advisory durational schedule for post-divorce 
maintenance tied to the length of the marriage.   
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The “length of the marriage” is defined as running from the date of the 
marriage until the date of commencement of the divorce action.  
 
In determining the duration of post-divorce maintenance, the court must 
set forth, in writing or on the record, the factors it considered.  This is true, 
regardless of whether or not it follows the advisory schedule.  These are 
the same 15 factors previously set forth above which are used in 
determining the amount of maintenance on income above the cap or when 
deviating from the guidelines amount. 
 
Note—there is no such requirement for attorneys or litigants who settle 
their case with a written settlement agreement or a stipulation on the 
record.   Thus, parties who settle their case do not need to set forth a 
reason for the duration of the post-divorce maintenance, even where the 
duration varies from the advisory schedule. 
  
 
The following is the advisory schedule for post-divorce maintenance: 
 

Length of the Marriage Percent of the Length of the 
Marriage For Which Post-Divorce 
Maintenance Will Be Payable 

 
 
 
Zero to 15 Years 15% to 30% 
 
More than 15 to 20 years 30% to 40% 
 
More than 20 years 35% to 50% 

 
 

Importantly, the statute also states the following: 
 
“Nothing herein shall prevent the court from awarding non-durational 
maintenance in an appropriate case.” 
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Hypothetical Durations of Post-Divorce Maintenance Per the Advisory Schedule: 
 
  Length of Marriage  Range of Duration 
 
  3 years    .45 years to .9 years 
 
  5 years    .75 years to 1.5 years 
 
  10 years    1.5 years to 3 years 
 
  13 years    1.9 years to 3.9 years 
 
  16 years    4.8 years to 6.4 years 
 
  20 years    6.0 years to 8.0 years 
 
  23 years    6.9 years to 9.2 years 
 
  25 years    7.5 years to 10 years 
 
  28 years    9.8 years to 14 years 
 
  30 years    10.5 years to 15 years 
 
  35 years    12.25% years to 17.5 years  
 
 
   

 Termination of Post-Divorce Maintenance: 

Maintenance terminates upon the: 
 

a.  death of either party, or 

b.  upon the payee’s valid or invalid marriage, or 
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c.  upon modification pursuant to DRL 236 B 9 b (traditional 

modification grounds),  or 

d. upon modification pursuant to DRL 248 (cohabitation). 

 

 Retirement and Maintenance: 

In determining the duration of post-divorce maintenance, the court shall 
take into consideration: 
 

-- anticipated retirement assets; 
 
--benefits; and 
 
-- the retirement eligibility ages of both parties if ascertainable 
at the time of the decision. 

 
If not ascertainable at the time of the decision, the actual full or partial 
retirement of the payor with a substantial diminution of income shall be a 
basis for modification of maintenance.   
 
Note--This modification provision regarding retirement only applies to 
maintenance awards which are made after trial, not pursuant to an 
agreement.  
 
Another section of the new maintenance legislation states the following: 
 
 “Upon application of either party, the court may annul or modify 
 any prior order or judgment made after trial as to maintenance,  
 upon a showing of the payee’s inability to be self-supporting or 
 upon a showing of a substantial change in circumstance including 
 financial hardship or upon actual full or partial retirement of the  
 payor if the retirement results in a substantial change in financial 
 circumstances.”  
 
Practice Tip—It remains to be seen how courts will deal with the link 
between post-divorce maintenance and retirement.  If the payor is close to 
retirement at the time of trial, it would seem that retirement assets and 
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benefits and retirement eligibility ages would be more easily 
“ascertainable” than if anticipated retirement is years away.  Depending on 
which party you represent, consider putting in proof at trial concerning the 
anticipated retirement age and what each party will likely receive in the 
way of benefits at the time of retirement.    
 
 If you represent the payee and the payor subsequently moves to modify 
maintenance on the grounds of retirement, argue that the payor’s 
retirement assets and benefits and retirement eligibility ages were 
“ascertainable” at the time of trial.  Also argue that payor will not have a 
substantial diminution in income if that is the case.  Conversely, if you 
represent the payor, argue that payor’s retirement assets and benefits and 
retirement eligibility ages were not easily ascertainable at the time of trial 
and that, further, that payor will, in fact, have a substantial diminution in 
income as a result of retirement. Also try to argue that your client’s full or 
partial retirement will result in a “substantial change in financial 
circumstances.”  

 
As previously noted, the existence of the new statute does not open the 
door to modification of prior maintenance awards, whether arising by court 
order or the parties’ agreement.  In addition, the statute does not change 
the standard for modification of maintenance awards made in unmerged 
agreements (extreme hardship).  
 
It is extremely difficult to modify maintenance, either up or down, if the 
provisions are found in an agreement which is incorporated but not merged 
into a Judgment of Divorce.  Therefore, even if a party retires, it is difficult 
to modify the maintenance provisions of an unmerged agreement given the 
“extreme hardship” standard.   
 
Depending on which party you represent, consider changing the 
modification standard in the agreement, itself, to something other than 
“extreme hardship.”  Alternatively, depending on the facts of the case and 
which party is being represented, consider “merging” the maintenance 
provisions into the Judgment of Divorce.  Clients should be made aware of 
the risks and benefits of the various options and certainly made aware of 
the applicable modification standard prior to settling their cases.  
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In addition, if a party, in the future, moves to modify a maintenance award 
made prior to the effective date of the new statute, the guidelines shall not 
apply.  This is true whether the maintenance obligation arose in an 
agreement or by court order after trial.  

 
 

 DRL 248 Made Gender Neutral 

DRL 248 was modified to provide that a court may modify maintenance 
upon proof that the “payee” is holding “himself or herself” out as the 
spouse of another person, although not married to such other person.   
Under prior law, the statute was not gender neutral although case law 
interpreted it as such.    Under DRL 248, it is still very difficult to modify 
maintenance on the grounds of cohabitation as it is difficult to prove that a 
party is holding himself or herself out as the spouse of another person 
although not married to such person.  
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A COMPREHENSIVE LOOK AT THE 

NEW MAINTENANCE GUIDELINES STATUTE1 

New York State has passed a new law which brings clarity and 
consistency to a method of determining both temporary and post
divorce maintenance awards in matrimonial actions, while still 
providing the Courts with flexibility to exercise their discretion in 
appropriate cases. This new law was signed by Governor Andrew 
Cuomo on September 2S, 2015. 

I. DETERMINING THE AMOUNT OF MAINTENANCE 
(Note: the following provisions apply to both temporary and post
divorce maintenance determinations, except as otherwise specified.) 

Except where the parties have entered into an agreement 
providing for maintenance, the Court in a matrimonial action, upon 
application by a party, shall make its award of temporary 
maintenance in accordance with DRL § 236(8)(5-a) and its award of 
post-divorce maintenance in accordance with DRL § 236(8)(6}. 

A. Income Cap 

• Under the new statute, when determining maintenance 
awards, the Court shall first apply one of two formulas 
based on the parties' respective incomes, with a cap on the 
Payor's income of $175,000. This is a significant reduction 
from the current statute's cap of $543,000. 

1 Thank you to Jeanine M. Rooney, Esq. for her assistance in the preparation of these 
materials. 
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• The income cap is subject to a Cost of Living Adjustment, 
which adjusts the amounf of the cap every two· years 
beginning January 1, 2016. 

• For purposes of maintenance guidelines, "income" shall 
mean income as defined In the CSSA without subtracting 
maintenance paid to a party spouse in the instant action or 
proceeding. For post-divorce maintenance only, in 
determining income, the Court shall also include income 
from income-producing property distributed or to be 
distributed. 

B. Calculations where Payor's income is below or equal to the 
income cap 

1. Formula to be used where the Payor is also paying child 
support to the Payee 

• Step 1: Calculate 20% of the Payor's income (up to 
$175,000) and subtract 25% of the Payee's income. 

• Step 2: Calculate 40% of the parties' combined 
income (capping the Payor's income at $175,000) 
and subtract the Payee's income. 

• Step 3: Compare the resulting amounts from Steps 
1 and 2. The lesser amount will be the presumptive 
amount of maintenance. 

• Notably, the new statute expressly provides that 
maintenance shall be calculated prior to child 

2 



support because the amount of maintenance 
awarded shall be subtracted from the Payor's 
income and added to the Payee's income as part of 
the calculation of the child support obligation. 

2. Formula to be used where the Payor is NOT paying child 
support to the Payee 

(i.e., in situations where there are either no unemancipated 
children or the maintenance Payor is also the custodial 
parent for child support purposes) 

• Step 1: Calculate 30% of the Payor's income (up to 
$175,000) and subtract 20% of the Payee's income. 

• Step 2: Calculate 40% of the parties' combined 
income (capping the Payor's income at $175,000) 
and subtract the Payee's income. 

• Step 3: Compare the resulting amounts from Steps 
1 and 2. The lesser amount will be the presumptive 
amount of maintenance. 

C. Calculations where Payor's income is above the income cap 

• Where the Payor's income exceeds the income cap, the 
Court shall first determine the guideline amount using one 
of the two formulas set forth above, capping the Payor's 
income at $175,000. 

• Then, it is within the Court's discretion whether to award 
any additional maintenance based on the amount of 
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income exceeding the cap. In making such a 
determination, the Court shall consider "any one or more" 
of a list of factors enumerated in the statute. 

II. ABILITY TO DEVIATE 

• Notwithstanding the formulas set forth above, the new 
statute still provides the Court with flexibility to deviate 
from the presumptive amount of both temporary and post
divorce maintenance. Thus, the Court may, in its 
discretion, adjust the award of maintenance in situations 
where: 

(i) the payor's income exceeds the statutory cap of 
$175,000; or 

(ii) the Court finds that the guideline amount of 
maintenance would be "unjust or inappropriate". 

• If the Court chooses to do so, it SHALL consider any "QM or 
more" [emphasis added] of a list of factors set forth in the 
statute. 

• When the Court awards an additional amount of 
maintenance for income above the cap, the Court shall set 
forth, either in writing or on the record, the factor(s) it 
considered and the reasons for the deviation. This 
requirement may not be waived by either party or counsel. 

• When the Court determines that the guideline amount of 
maintenance would be "unjust or inappropriate", the Court 
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shall set forth, either in writing or on the record, the 
factor(s) it considered, the reasons for the deviation, and 
also the guideline amount of maintenance. This 
requirement may not be waived by either party or counsel. 

A. Temporary Maintenance Factors (DRL § 236(B)(5-a)(h)(1) 

(1) The age and health of the parties; 
(2) The present or future earning capacity of the parties, 

including a history of limited participation in the 
workforce; 

(3) The need of one party to incur education or training 
expenses; 

(4) The termination of a child support award during the 
pendency of the temporary maintenance award when 
the calculation of temporary maintenance was based 
upon child support being awarded and which resulted 
in a maintenance award lower than it would have 
been had child support not been awarded; 

(5) The wasteful dissipation of marital property, 
including transfers or encumbrances made in 
contemplation of a matrimonial action without fair 
consideration; 

(6) The existence and duration of a pre-marital joint 
household or a pre-divorce separate household; 

(7) Acts by one party against another that have inhibited 
or continue to inhibit a party's earning capacity or 
ability to obtain meaningful employment. Such acts 
include but are not limited to acts of domestic 
violence as provided in section 459-A of the Social 
Services Law; 
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(8) The availability and cost of medical insurance for the 
parties; 

(9) The care of children or stepchildren, disabled adult 
children or stepchildren, elderly parents or in-laws 
provided during the marriage that inhibits a party's 
earning capacity; 

(10) The tax consequences to each party; 
(11) The standard of living of the parties established 

during the marriage; 
(12) The reduced or lost earning capacity of the payee as a 

result of having forgone or delayed education, 
training, employment or career opportunities during 
the marriage; and 

(13) Any other factor which the Court shall expressly find 
to be just and proper. 

• When determining temporary maintenance, in addition to 
considering the factors, the new statute also requires the 
Court to consider and allocate, where appropriate, the 
parties' respective responsibilities for payment of the 
family's expenses during the pendency of the action. 

B. Post-Divorce Maintenance Factors (DRL § 236(B)(6)(e)(l) 

(1) The age and health of the parties; 
(2) The present or future earning capacity of the parties, 

including a history of limited participation in the 
workforce; 

(3) The need of one party to incur education or training 
expenses; 

(4) The termination of a child support award before the 
termination of the maintenance award when the 
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calculation of maintenance was based upon child 
support being awarded which resulted in a 
maintenance award lower than it would have been 
had child support not been awarded; 

(5) The wasteful dissipation of marital property, 
including transfers or encumbrances made in 
contemplation of a matrimonial action without fair 
consideration; 

(6) The existence and duration of a pre-marital joint 
household or a pre-divorce separate household; 

(7) Acts by one party against another that have inhibited 
or continue to inhibit a party's earning capacity or 
ability to obtain meaningful employment. Such acts 
include but are not limited to acts of domestic 

· violence as provided in section 459-A of the Social 
Services Law; 

(8) The availability and cost of medical insurance for the 
parties; 

(9) The care of children or stepchildren, disabled adult 
children or stepchildren, elderly parents or in-laws 
provided during the marriage that inhibits a party's 
earning capacity; 

(10) The tax consequences to each party; 
(11) The standard of living of the parties established 

during the marriage; 
(12) The reduced or lost earning capacity of the payee as a 

result of having forgone or delayed education, 
training, employment or career opportunities during 
the marriage; 

(13) The equitable distribution of marital property and the 
income or imputed income on the assets so 
distributed* (note: income from income producing 
assets is also included in the definition of "income" for 
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* These factors do 
not apply to 
temporary 
maintenance. 

calculating the guideline amount of post-divorce 
maintenance); 

(14) The contributions and services of the payee as a 
spouse, parent, wage earner and homemaker and to 
the career or career potential of the other party* 
(note: this is also a factor in determining equitable 
distribution of marital property); and 

{15) Any other factor which the Court shall expressly find 
to be just and proper. 

• The new law expressly provides that in any decision made 
pursuant to the post-divorce maintenance guidelines, the 
Court shall consider the effect of a barrier to remarriage on 
the foregoing deviation factors. 

C. Determining maintenance where Payor defaults or income 
information is not available 

• In situations where the Payor has defaulted, or the Court is 
otherwise presented with insufficient evidence to 
determine income, the maintenance award shall be based 
upon the needs of the Payee or the parties' standard of 
living prior to the commencement of the divorce action, 
whichever is greater. 

• For temporary maintenance, such an award may be 
retroactively modified upward without a showing of a 
change in circumstances upon a showing of newly 
discovered evidence. For post-divorce maintenance, there 
must be a showing of substantial newly discovered 
evidence. 
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Ill. DURATION OF MAINTENANCE 

A. Duration of Temporary Maintenance 

• Temporary maintenance shall terminate no later than the 
issuance of a judgment of divorce or the death of either 
party, with discretion to the Court to impose further limits. 

B. Duration of Post-Divorce Maintenance 

• A new feature introduced by the statute is its provision for 
an advisory durational formula for post-divorce 
maintenance based on the length of the marriage (defined 
as the period from the date of marriage until the date of 
commencement of the action), as follows: 

Length of Marriage Percent of the Length of the 
Marriage for Which 

Maintenance will be Payable 

0-15 years 15%-30% 
More than 15 - 20 years 30%-40% 
More than 20 years 35%-50% 

··--

• In determining the duration of post-divorce maintenance, 
whether or not the Court utilizes the advisory schedule, the 
Court SHALL also consider the deviation factors 
enumerated in the statute. 

o The factor(s) the Court considered in determining the 
duration of maintenance shall be set forth either in a 
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written decision or on the record. This requirement 
cannot be waived by either party or counsel. 

• The new statute also now requires the Court to consider, 
when determining the duration of post-divorce 
maintenance, the parties' anticipated retirement assets, 
benefits and respective retirement eligibility ages, if 
ascertainable at the time of decision. If such retirement 
information is not ascertainable at that time, then the 
actual retirement of the Payor spouse, if accompanied by a 
substantial diminution of income, is a basis for a 
modification of the award. 

• The new statute does NOT prevent the Court from 
awarding non-durational maintenance in an appropriate 
case. 

• Notwithstanding the foregoing, post-divorce maintenance 
shall terminate upon the earlier to occur of the death of 
either party, the Payee's valid or invalid marriage, or 
pursuant to DRL § 236(B)(9) (modification) or DRL § 248 
(remarriage or cohabitation). 

IV. OTHER CONSIDERATIONS APPLICABLE TO BOTH TEMPORARY AND 
POST-DIVORCE MAINTENANCE 

A. Unrepresented Parties 

• Where either or both parties are unrepresented, the Court 
shall inform the unrepresented party or parties of the 
guideline amount of maintenance. 
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· B. Agreements 

• The new statute does NOT: 

o impact the parties' rights to voluntarily enter into 
agreements or stipulations that deviate from the 
presumptive award of maintenance; or 

o affect the validity of agreements, stipulations or 
Orders providing for maintenance made prior to the 
effective date of the new statute. 

C. Modification 

• The new statute does NOT constitute a change of 
circumstances warranting modification of an Order or an 
agreement providing for maintenance that existed prior to 
the effective date of the new maintenance guidelines. 

• DRL § 236{B)(9)(b)(1) 

o The new law clarifies that modification of 
maintenance orders/judgments under this statute 
applies only to orders/judgments made after trial; 

o deletes as a basis for modification the termination of 
an award of child support; and 

o adds as a basis for modification actual full or partial 
retirement of the Payor if the retirement results in a 
substantial change in financial circumstances. 
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D. Effect of Temporary Award on Post-Divorce Award 

• The new law expressly provides that the temporary 
maintenance award shall not prejudice the rights of either 
party regarding a post-divorce maintenance award. 

E. Effective Dates 

• The revisions to the temporary maintenance guidelines go 
into effect on Sunday, October 25, 2015 (effectively, 
Monday, October 26, 2015), and apply only to actions or 
proceedings commenced on or after that date .. 

• The revisions to the post-divorce maintenance guidelines 
go into effect as of Saturday, January 23, 2016 (effectively 
Monday, January 25, 2016), and apply only to actions or 
proceedings commenced on or after that date. 

V. ELIMINATION OF ENHANCED EARNING CAPACITY AS AN ASSET 

• The new law amends DRL § 236(B)(5)(d)(7) by explicitly 
eliminating a long-standing legal precedent requiring a Court to 
assign a value to a spouse's enhanced earning capacity arising 
from a license, degree, celebrity goodwill, or career 
enhancement earned during the marriage and then distribute 
that "asset". 

• However, the new law still requires the Court to consider the 
other spouse's direct or indirect contributions to the acquisition 
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of such enhanced earning capacity as a factor when making an 
award of equitable distribution. 

• This aspect of the new law goes into effect as of Saturday, 
January 23, 2016 (effectively Monday, January 25, 2016), and 
applies only to actions or proceedings commenced on or after 
that date. 

VI. ADDITIONAL CHANGES UNDER THE NEW STATUTE 

• DRL § 248 

o The new law makes this statute for modification of 
maintenance awards based on the Payee spouse's 
remarriage or cohabitation gender neutral. 

• FCA§412 

o The new law now mandates that the Family Court, 
upon application by a party, make an award for 
spousal support in accordance with the guidelines set 
forth in the statute, which mirror those provided for 
temporary and post-divorce maintenance set forth 
above. 

o However, the new statute provides that, unless 
modified, any order for spousal support under the 
FCA shall continue until: (i) the earlier to occur of a 
stipulation or agreement between the parties in 
writing or on the . record; (ii) the issuance of a 
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judgment of divorce or other order in a matrimonial 
proceeding; or (Iii) the death of either party. 

o The Family Court may modify an order of spousal 
support based on a substantial change in 
circumstances. 

• These changes go into effect on Saturday, January 23, 2016 
(effectively Monday, January 25, 2016), and apply only to 
actions or proceedings commenced on or after that date. 
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courts mu~! op ply o fQrmula based 
on a pe:.reontaso ol tho partl#.$' · 
"""pectlv• Income$, with a cep 
on tM·p•yor'$ income or $175,000 
(subfe<:l to a COtApro'llslon whlr.h 
adjuots U1~ ~.ap.every two years 
begmnrng.Jan, I, 201&). After~pply· 
Ing the forroulo, tho court 1etah1.s 
lb~ dl•creUon to not only deviate 
Ull <1r down from tho 'presump
ttveguldelhte 1Uno1mt.' b11t also to 
ad)llsqhJ:! awar<lln hl.glHncome 
cases whar<1 the payor- » Pagir a 



G ·del· es ..... ....., .. depend!ngon"""1>-Ul Ill er !he malnllnaoce pa;>cr ls P"Y'" 
.:. Ing cbDd support to the tt:dplent 

cQntillllrdWm~l' Sp'.bmeotnoL Thep:lorvenionol 
spouse'"•tncomeexi:eeds.thecap. lhe-~pomymalntenanccstatule 
providlog practltlooetJ with the provided on)y-onekmnula toapp!y 
opportUll!t)'IO-thelrper- lnallsllullloos;lhlsnl!W_.lm.I 
Sba<lvesldllsln~IWI ap.....,ittakeslnloconslderallon 
atthenegollallDgiablO.Tht!~t1> lheladtlaat•PoYO<sponsewbo 
tory cap Reed nol be~ s a "ls pajing chlld support has less 

_ l1mll, but rallwt a$ a.JampfnJ oU income avallabte to pay malnte
pobdlortbaseslluatlons when: a nance. 

• st.rid: app1knUorl ol the BQfdtlines Th• determlaatloa al the pre. 
would be. unfa1t or Jnappropdate.. sumptlve mnDWlt or ma!ntena.Dce 

Obviously. when. the payor does tiot necessarily end the 
spoasehas not appeared In the ~.bowever.Recognfz:lnglhat 
actlcn. or has delaulted m pro- eachcasehasa.utdqoesetofW:ts 
Wllsi15fiaonclaldlsdosure, or tho whl<ll mayrequheaoladMdual
court ls presented With what ll ~d determination wblch vanes 
Jlllds Is Jnsufilctent or mcoom. hmlbeJll'l!$UmPllvemalPlenanc:e 
tent evkfence tode:tetmtne each award.thesutdabesp:r'O'J!deattor
party'11rut"bcome,the eowtcan- neys wlUl Ute opponun!ty to con.
uoe app!ylhelormu!a todetennfne wi.cothecoun ll1lt It shcndd make 
lhepteSUmptiw~afma!nte- ad}ustmenlS to that award based 
na:ice.. lnstad. thespouseseeldng on cons Idem.loo ol one or mme 
maintenance need only e:stabUsh a! Iha mJm!rOU$ lactCll$ set fonb 
hlsor her aeeds and lhe standard In tbe statute. where the attorney 
of IMtlg prtor to lM eommen~ !Ot' aspousebellcve$ dW the pre-. 
mcnt of the acuon. smnpth'eamount cf molnte:nmlce 

1heirew statute-expressly pro. Ii "Wjust or Inappropriate.· 
Vides tho.t maintenance sb~D be The cou:rt may adjust the Pfe
ca1culated prlOr lO chlld .support sumptfve award. provfded thal It 
because the amount of malntc- sets out the sp('dfic lador(s) It 
nm:iceawardedmustbesubtraaed considered Ina wrilteii deds!on 
bona the pa)'Of51ncome.and added or i)ll the record, along wUb the 
tq,~i;~lllamJeaspluto!the unadjusted-amount and the rea
chftd support calculattoa.~ Is • $on5i [or the deviation lrom that 
Jsttendcd 10 provlde a more rul· amount, aa explma:ti011 that can
lstlc and accurate rellectton ol ~ot be waived by either party. 
tbe ~tles• respectiYe lotomC$ Thts abUlty to devla1e from the 
lot chlld support purpo$CS. ~od presumptive; marnienam:e amomt 
toensurethar: tbepayor'slncome ~judldallle:dbrutyio1ake 
&notdouble<otmtedi!Sbeing,ln lA1oaa:cuntlhepartfadarcfrcum. 
part. ~!able to pay boi:b chRd Sl8$1Ct!So[those mat:te%$ ln which 
and.spousal support.. sir kl ~pplieitlon of the formula. 

fQ add!Ucm, .Uh respect to Iha wlU not .sut"ftcfeatly ad~ the 
i;olcllatlonol~maln!e- parties' meeds. (Similar!)', the 
DUtte, ~he aewguldellneslndude guldeUnes: preserve Judldal Ge. 
Inlb:edefiQttkmol'lncome-beome abmty where the payar"s Income 
I rem Income-producing property ts .above the Income J:ap, ,as the 
dlstribtsted or to be dlstrlbu!:etr' coart lS au1hortzed to award any 
tn theacuon, En onlerto properl)' addllfoaaI maintenance U deems 
aecount tor tht JedlStrH>utkm. ol appropdal~ so long as It cansi~ 
rncome based upon the reaJJoca. ers ont! or more of the statutory 
uon o1.,..11 belw.en the parties. fottots and p-rdes Its analysis 

Allerthabu:omosolead>pany lnwrttlngw-oo.them:ord.) 
are determined. the- guldellnes. One slpJUcaat basis Sor an 
provide two different formulas to adfustmeot of l~e presmnpuve 
ca!culaleth~~mptlveamount award .amonnt lQ post.divorce 
of'bothllelnpoiacyandpost-dlvon:e malnteaance determTnaU0111.s 

(and also where a pa.tty seeks 
modlRcatloa. of a future tempo. 
rary maintenance .award) ts the 
terrnlaatlcn of a dllld $Upport 
award prlor to.the explrallcn of 
the maintenance tenn. where lhe 
armenaneeawmdwas:Jowe-than 
It wotild have been bad chdd sup
portnol beenawarded. Tbls lat!O< 
atone. can be a basis far a ctMa-. 
U:oa!rom the pesw1ipti\'eamount 
ol malnleawrce, and k upressly 
lnclllded I• the ..., leglslallOn to 
ensure that lhe payee spouse ls 
awarded aa adequa!C" amount of 
Jllalntenanceto.suppon h1msell' or 

representlng the payer spouse 
bring to the court's attemlOn any 
ongoing expenres. that hts or her 
dhent wlll continue to pay lor dle 
ramlly-e.g.mcrt!l>lle.TIOO! ...... - -•<T•- insw"anc... health and psydioloalcal .,..... 
elc., TblS aew element k a maJor 
step lll avoiding 1he uncerta1nty 
...,potefl!lalconfusfonoalheport 
olpr.ialt!On..-_at times. the 
courts-Qbomwhethertbc1empo
mymalntenaaceawud del'ived 
by appUc:atlon af theorlglnal t..,. 
porary mafntenance calcu!aUons 
W3Sliitendedtocov~sucbbas5c 

whendetmnlnblgtbeduralloacf 
1.cmpomymatntenance.fiowever. 
a temporary malnt~ aword 
MU$l ter:mlnate oo later than 1hc 
lsslla!lce of a judgment or divOKe 

Is.that avaluatloa wJD nolonger 
be necasary bi the lnterests o{ 
J-.! economy aml 8-) 

or the de=!itb. o! &ber party. wilh # 

courts having the discretion lO • Tbe£Uide1Ine:sdonotlmpacl tlie 
Impose lunher IImJts.. (Note- parties" light to erner Into Yalldiy 
-lonwWneedt<>bee:ten:tsed execut<d-wlll<hdevlate 
toem.nrelheiDcozne.tudeducl• fromdJe:fomrclamad/ofthefactors-,, 
lblll<y<ll suchawank) but It applles ooly toogreemmts 

Ellect-ond Elledlvt Date 

The guklelines now set out an • eitleted .Jnto after the statute•.& 
advisory dura-al lommla !or -da!e.NOlably.theaewleg. 
posl-<livorce mainlenam:e based lstatkm wDJnot conslDbteadmige 
OA tbe leagtll ot the raamagc. of dranmtances wam1;at10g a 
Howe¥er, becauso thelonnulals modlficatloaafprtor~ents 
purely"-ry."thacourtlssUll (or ptlor ....,. ... nee on!=). 
ableto-andshcuJd--mnridertha The revisions to tbe Tmipo. 

This ability to deviate from me presumptive maintenance 
amount preserves judicial flexlbllity to take into acaiunt ihe 
paniwlar circumstances of those matters In which stlia 
application of lhe formula will nae sufficiently address lhe 

other mwerated factDIS lo the • rary Maf:atenance Gulddfoes are 
stalUlctodetennlnatbeduralton eUectlve and apply lo ~ctlons 
or maintenance (w .m.ther ,,,,.. commenced 30 .ra,. alt<r the blD 
dunulonal maintenance '5 appro- becomes law. and all olher pn>W
prlate) on a casi:oby-case bts.is. stonstaJceelftctmily•toactlom 
Notwithstanding. a poSt·<Uvwce CU11u1 e11 c d 120daysafterthestzt.. 
malnleaanco aw.ml masttumtnale ute becomes law. ~lies' needs. · CAtheeatbertooccutoltbedeath • 
ofeJthetparty,«rhe-peye6valld 

bez:self. partkalarly when a ch:Hd 
who uves wllh the poi.yee spoiw: 
heo:onresemoodpatcdsbonlyllltc 
lhe maintenance pedod. 

Presumably, given the ollllRy 
to take Jnlo accmmt the: tennfna. 
lion oJ a chtld support awaid .at 
the Ume Iha! post-<llvot<:e main
tenance Ii. being cale"1ated In lbe 
IJtst Jnstance, the courts will Of 
-•late) fashion a two.tlered 
award al the conclusion of a 
dlvon:eactlonlnonlertoavoklthe 
tl«es5lly for lhe parties to""""' 
to cotJrt wben the child suppon 
aW>ld lmexpl:<d. 

New Elem~ts!n the Statute 

A new featweol lhesta.nae Is 
the teqalrument that. ln deter· 
mbJng temporary maintenance 
awards. th• cuurt ·consider and 
allocate. where appropriate:. lhe 
respoi1slbtlltles of theiespectlve 
SpOUSeSforth•lamtly'smpeose< 
during Ille pc:ndency ol the pio
c:eodlng. "Notab!J< this Is 001 adfo. 
cret!ollaryfa<torwll2ndet""'11n!ng 
whethert.oadjastthepre=np!lve 
amounl o( mnlntanance..R.athei;, It 
ta a $1atut«y reql:rlremenl. Thus. 
it ls Imperative that I.he altomey 

household a:pease:s,. or whether ortnvand mamage, orpunum1i U> 
a J>O>O< spo""' could (oo; lndted, • l>RL!j236(1l)tll)(b) (modllkatlott), 
should) bedlrecled to pay those or!JRl.§248'(~-· 
expc:nses: abow and beyond the taUoo).thusensudngthalthepay. 
amountdettrmlnedbythelmmula. ments wra be IDmme IU'deduct--

Anolharlmporumtaspectolthe lblebythepa)'0'"'1dtaxal>letothe 
aew Jegls)ailon ls lbat the court payee uader tbe.lnternal Revenue 
must consider lhe pantes• antlcl-- Code and New York state tax Jaw. 
pated redrenaent assets, benefilS Another cr!tlcal component: of 
nnchespeclive..urcm...ellglb!lllY th•?11..tle;lsladan-aoc! perhaps 
ages. U ascertalni\hleat the time of ane-Ot Jts most 5lgnfficant-ls as 
dedslon. U sutb t<lh<mellt lnl«· modllicatlon ol IM!actots!or the 
manoa is not BSl;eftaltlableat Umt court to consider when delermfn. 
u..._1hontheaotual-....,of 1Dg<qul1abledlstrlbulionolmarital 
the payor spouse, U ac:<0mpanled assau. 'The-new statUU!elilmlnates. 
by a $UhstaAtial dbninution of a~pe::edent:equirh\g: 
1ncome;. ls:abasl$for9; modUicaticn a court to assign a value znd tben 
of lhcaward.. Tuls M5lt ~is to dlStribuiea spoustts""enhartced 
significant becaase 1t sptdfically earning capadtf' artslng lram a 
oilers •ttomeys theunlqna basis IJ<ense.degitt.<e!elxtlygoodwlll. 
1oadvocalelorahfsher;Joweror a-cazeerenhanttmm11eamedcfur. 
sl>gedmalntenanceawardbosed 1Dgthemllnl•i8--eless,the 
co-chansest.oaparty'•liMll- new law Spcdllcolly mandates 
cial drcum$tances.. lhal the COUtt. when determining 

lnaddfllou toktdngguldellnes an award ol equltab!e diSlrlbu· 
for delermllllng the amount or Uon. conslderthe<AAerspouse"s 
mlntes:uui=.thenewblll~ Glrectcrlndlrect~triblstlOM-to 
guldeliaes for fildng the dur>tion tbeacqulslllon ol tbetltleholder·s 
of mal!llenanceawmds. The court enhanced earolt>g capacity. QI Is 
Is roquhed to consider the leoglh antlclpated that lherewill bo IDl!IB-
o( the-marrtaa:e (the period from ucm over whether enhanced eam-
1hedateof marriage unt11 thedale lngcapaclly will stlD need to be 
oi commencement of the~UOO) wlaed. rresuma~thebetterview 
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Where the Maintenance Payor Is the
Non-Custodial Parent Paying Child  Support 
To Recipient Spouse:



Step 1:

20% of Payor’s income up to $175,000  MINUS 25% of Payee’s income.

Step 2:

Payor’s income up to $175,000 PLUS Payee’s income  X 40% MINUS Payee’s 

income.

Step 3:

The lower of the two amounts above is the guidelines figure.

(continued on next slide )



Where the Maintenance Payor Is the Non-
Custdial Parent Paying Child  Support To the 
Recipient Spouse:

Hypothetical:   

Payor, the non-custodial parent, has $100,000 in income 
as defined in the statute  (after subtracting social 
security and Medicare taxes).    

Payee, the custodial parent, has $50,000 in income (after 
subtracting social security and Medicare taxes).

(Continued on next slide)



Step 1: $100,000 x 20% = $20,000
$  50,000 x 25% = $12,500
$20,000 - $12,500 = $7,500

Step 2: $100,000 + $50,000 = $150,000 x 40% =$60,000

$60,000 - $50,000 = $10,000

Step 3: Compare the two figures above.  
The lower figure ($7,500) is the guidelines amount. 

Where the Maintenance Payor is the 
Non-Custodial Parent Paying Child  Support to 
the Recipient Spouse:



Where No Child Support Is Being Paid By the 
Maintenance Payor to the Recipient Spouse:  

But for the income cap, this is the same formula used in the prior temporary 
maintenance guidelines statute.   

Step 1:
30% of Payor’s income up to $175,000  MINUS 20% of Payee’s income.

Step 2:
Payor’s income up to $175,000 PLUS Payee’s income  X 40% MINUS Payee’s 
income.

Step 3:

The lower of the two amounts above is the guidelines figure.

(Continued on next slide) 



Hypothetical: 

-Payor has $100,000 in income, as defined in the statute  
(after subtracting social security and Medicare taxes).

-Payee has $50,000 in income  (after subtracting social 

security and Medicare taxes).   

-There are either no unemancipated children or the 

payor is the custodial parent-- so no child support is 

being paid by the payor to the payee.

(Continued on next slide)

Where No Child Support Is Being Paid By the 
Maintenance Payor to the Recipient Spouse:  



Step 1: $100,000 x 30% = $30,00

$  50,000 x 20% = $10,000

$  30,000 - $10,000 = $ 20,000

Step 2: $100,000 + $50,000 = $150,000 x 40% =$60,000

$60,000 - $50,000 = $10,000

Step 3: Compare the two figures above.  

The lower figure ($10,000) is the guidelines amount.

Where No Child Support Is Being Paid By the 
Maintenance Payor to the Recipient Spouse:  



Temporary Maintenance Factors 

Where Income Exceeds $175,000 or Where There Is 

An Adjustment of the Award   (Deviation Factors):

 (A) The age and health of the parties; 

 (B) the present or future earning capacity of the parties, including a 

history of limited participation in the workforce; 

 (C) the need of one party to incur education or training expenses;

 (D) the termination of a child support award during the pendency of 

the temporary maintenance award when the calculation of 

temporary maintenance was based upon child support being 

awarded and which resulted in a maintenance award lower than it 

would have been had child support not been awarded; 

Continued on next slide



 (E) the wasteful dissipation of marital property, including transfers or 

encumbrances made in contemplation of a matrimonial action 

without fair consideration; 

 (F) the existence and duration of a pre-marital joint household or a 

pre-divorce separate household; 

 (G) acts by one party against another that have inhibited or 

continue to inhibit a party's earning capacity or ability to obtain 

meaningful employment. Such acts include but are not limited to 

acts of domestic violence as provided in section four hundred fifty-

nine-a of the social services law; 

 (H) the availability and cost of medical insurance for the parties; 

Exceeds $175,000 or Deviation Factors  (continued):



 (I) the care of children or stepchildren, disabled adult children or 

stepchildren, elderly parents or in-laws provided during the marriage that 

inhibits a party's earning capacity; 

 (J) the tax consequences to each party; 

 (K) the standard of living of the parties established during the marriage; 

 (L) the reduced or lost earning capacity of the payee as a result of 

having forgone or delayed education, training, employment or career 

opportunities during the marriage; and 

 (M) any other factor which the court shall expressly find to be just and 

proper.

Exceeds $175,000 or Deviation Factors (continued):



Post-Divorce Maintenance Factors 
Where Income Exceeds $175,000 or Where There is 

An Adjustment of the Award (Deviation Factors):

 (A) The age and health of the parties; 

 (B) the present or future earning capacity of the parties, including a history of 
limited participation in the workforce; 

 (C) the need of one party to incur education or training expenses; 

 (D) the termination of a child support award before the termination of the 
maintenance award when the calculation of maintenance was based upon 
child support being awarded which resulted in a maintenance award lower 
than it would have been had child support not been awarded;

 (E) the wasteful dissipation of marital property, including transfers or 
encumbrances made in contemplation of a matrimonial action without fair 
consideration; 

 (F) the existence and duration of a pre-marital joint household or a pre-
divorce separate household; 



 (G) acts by one party against another that have inhibited or 
continue to inhibit a party's earning capacity or ability to obtain 
meaningful employment. Such acts include but are not limited to 
acts of domestic violence as provided in section four hundred 
fifty-nine-a of the social services law; 

 (H) the availability and cost of medical insurance for the parties;

 (I) the care of children or stepchildren, disabled adult children or 
stepchildren, elderly parents or in-laws provided during the 
marriage that inhibits a party's earning capacity; 

 (J) the tax consequences to each party; 

 (K) the standard of living of the parties established during the 
marriage; 

Exceeds $175,000 or Deviation Factors (continued):



 (L) the reduced or lost earning capacity of the payee as a result 

of having forgone or delayed education, training, employment 

or career opportunities during the marriage; 

 (M) the equitable distribution of marital property and the income 

or imputed income on the assets so distributed;

 (N) the contributions and services of the payee as a spouse, 

parent, wage earner and homemaker and to the career or 

career potential of the other party; and 

 (O) any other factor which the court shall expressly find to be just 
and proper.

Exceeds $175,000 or Deviation Factors (continued):



ADVISORY SCHEDULE

DURATION OF POST-DIVORCE MAINTENANCE
Length % of the Length of the
of the Marriage For Which Post-Divorce

Marriage               Maintenance Will Be Payable                 

Zero to 15 Years 15% to 30%

More than 15 to 20 years    30% to 40%

More than 20 years 35% to 50%
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