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USING EXPERT WITNESSES IN LITIGATION
SEPTEMBER 17, 2014

The Litigation Consultant v Expert

A. The Litigation Consultant:
e Provides advisory services to the attorney
o Helps prepare the case for trial
» Does not testify or issue a report of his’her opinion
s Often described as “an adjunct to the lawyer’s strategic process.”
B. The Expert Witness
¢ An individual by virtue of education, training, skill or experience is believed to
have expertise and specialized knowledge in a particular subject beyond that of an
average person
s Issues a report and testifies at trial
o Used by both sides to advocate differing positions

C. Why it matters whether the individual is a Litigation Consuwltant or an Expert

e The discovery rules distinguish between the two and place different disclosure
requirements on an expert

e Know your forum. Know your rules
D. The Discovery Rules:
e |n federal court: FRCP 26(a)(2)
»  FRCP 26(a)(2)}A):

¢ Requires a party to disclosure the identify of any witness to be
used at trial

o This is the expert, generally not the consultant
*  FRCP 26(a)(2)}(BXii):

» Requires the expert to provide a written report that must include:



o Complete statement of all opinions the expert will express
and the basis for them

o The facts or data considered by the expert in forming those
opinions — regardless of whether the expert relied on
documents that were privileged

o Any exhibits the expert will use to summarize or support
the opinions

o The expert’s qualifications and publications for the prior 10
years

o A list of all other cases during the previous 4 years that the
witness testified as an expert at trial or deposition

o Statement of compensation

e Attorney working with the expert needs to be diligent and make
sure that the report is thorough and contains all of this information

o Assume your adversary does her homework - you should
too

o Conflict check: Want to identify any prior cases in which
your expert gave a contradicting opinion

FRCP 26(b)(4):
¢ Amended effective December I, 2010
e The old rule did not carve out exceptions to the disclosure
requirements — which led to routine discovery disputes about

certain disclosures

* Now, Rule 26(b)(4)(C) protects against the disclosure of certain
specific items under Rule 25(a)(2):

o Draft reports

o Communications between attorney and accountant expert
unless that communication

* Relates to compensation

* The attorney provides a fact that the expert
considers in forming the opinion



¢ How to avoid this: Provide the expert with
the pleadings and transcripts of witness
depositions instead of telling the expert the
facts

* The communication identifies assumptions the
attorney made and the expert relied on them in
forming the opinion

* FRCP 26(b)(4)D):
¢ Provides for no discovery of an expert “who has been retained or
specifically employed by another party in anticipation of litigation
or to prepare for trial but who is not expected to be called as a
witness at trial.
o Generally, this is a consultant

o But, this rule is not absolute.

o A party may obtain such discovery:

* Under Rule 35(b) - specifically limited to
examiner’s report when there is a physical or mental
examination

* On showing “exceptional circumstances under
which it is impracticable for the party to obtain facts
or opinions on the same subject by other means.”

In state court: CPLR § 3101(a):

* Provides, “generally, there shall be full disclosure of all matter material
and necessary in the prosecution or defense of an action repardless of the
burden of proof.”

* CPLR 3101(d)}}): Must disclosure

¢ The expert intended to call at trial

s The subject matter “in reasonable detail” on which the expert is
expected to testify

e Substance of facts and opinions

o Expert's qualifications

= CPLR 3101(d)2):



* Subject to provisions in paragraph one of this subdivision,
materials otherwise discoverable under subdivision (a) of this
section and prepared in anticipation of litigation or for trial by or
for another party or by that party’s representative (including
consultant) may be obtained only upon a showing that the party
seeking discovery has substantial need thereof in preparation of his
case and is unable without undue hardship to obtain the substantial
equivalent of the materials by other means. But the court shall
protect against the disclosure of the mental impressions,
conclusions or legal theories of the representative concerning the
litigation

o Similar to Rule 26(b)(4)(C)(ii)

= Fact-based inquiry as to whether consultant’s work product may be
discoverable

o  Ex. Concorde Art Assocs., LLC v Weisbrod Chinese Art, Ltd., 2009
NY Slip Op 50754(U) [Sup Ct Nassau County, 2009] (Austin, J)

o Defendants sought the expert’s report

o Court denied request which was prepared in anticipation of
litigation

» Ex. Christie's, Inc. v Zirinsky, 2007 NY Slip Op 32792(U) [Sup Ct
NY County 2007] (Friedman, J)

o Involved an engineer who was designated as a litigation
consultant expert

o That fact alone did not render from the engineer
automatically immune from discovery as the document
must be prepared “primarily if not solely for litigation.”

o There was insufficient evidence to identify the exact date
the engineer was retained as a litigation consultant

© The letters at issue did not directly or implicitly threaten
litigation.

o Court ordered in camera inspection of documents
* Caveat: Many New York County Commercial Division Judges are moving
away from CPLR and adopting the federal mode! of expert discovery
* Check the individual practices of each judge
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In arbitration:
= Depends on what rules the arbitration body uses
* Find out early on what rules you will be following
¢ AAA generally follows the Federal Rules
Deposing the Expert Witness
s  Allowed in federal court under FRCP 26(b)(4)(A)

* Generally not allowed in state court uniess special circumstances warrant
and a court arder is obtained (CPLR 3101(d)(1)(B)}

o Ex. Concorde Art Assocs., LLC v Weisbrod Chinese Art, Lid., 2009
NY Slip Op 50754(U) [Sup Ct Nassau County, 2009] (Austin, J}

o Defendants sought to depose the expert

o Court recited special circumstances necessary for expert
deposition

= Evidence on which a party’s expert had opportunity
1o examine no longer exists or destroyed

» Denied the request because the defendant made the
items available to plaintiff for inspection and failed
to allege the special circumstances necessary for
deposition

E. Clearly distinguish the expert's role through the Retainer Letter

Should be entered into:
* As early as possible
s Between attorney and expert - not client

If there is a discovery dispute over the expert’s work papers and communications,
the court will look to the retainer letter to determine the expert’s role

*  Ex. Delta Financial Corp. v Morrison, 14 Misc3d 428 [Sup Ct Nassau
County 2996] (Warshawsky, J}

¢ Plaintiff sought discovery concerning an accounting firm that was
hired in 2002 by the corporate defendant to assist with the
preparation of its financial statements and conduct 2 residual



certification evaluations. That same accounting firm was retained
in February 2003 to serve as a litigation consultant expert to assist
in understanding the complexities of the wvaluation of the
certificates.

The discovery sought pertained specifically 1o the accountant’s
work as a litigation consultant, which the defendant argued was
protected by privilege and not subject to disclosure. The plaintiff’
argued that if the accountant had not been hired as a litigation
consultant, there would be no question that it would have the right
to discovery any analyses the accountant did for the certificates
because he was a fact witness.

Court engaged in thorough step-by-step analysis

© Was the accountant retained as a litigation consultant - i.e.
what did the retainer letter say

o Are litigation consultants offered protection from discovery
- CPLR 3101(d)

* Party claiming the protection bears the burden of
proving it

o Are the documents at issuc cloaked with that protection -
i.e. where they created as a result of either the litigation
consultant retention or communications made in
furtherance of that retention (versus created when the
accountant was simply acting as the client’s accountant
apart from litigation)

o Are there exceptions to the protection privileges - CPLR

3101{d)(1)(i)

Concluded that the accountant was retained as a litigation
consultant who was outside the reach of 3101(d)(1). It went so far
as to say that even if that same accountant was then designate as a
witness to testify at trial and then become an expert witness, that
would not change the disclosure requirements under the CPLR,
which require only the substance of the facts and opinion, and a
summary of the grounds for those opinions — not the specific
documents

F. Retaining same expert as litigation consultant and testifying expert

Not precluded by the federal rules or CPLR



e The pitfall: Information and documents protected from discovery may be subject

to disclosure

* If you consultant prepared a report as a consulfant and then, as an expert,
relies on his own report and findings, that report may be subject to
discovery under FRCP 26(a)(2)(B)(ii}

* Example: American Steamship Owners Mut. Protection & Indemnity
Assoc., Inc. v Alcoa Steamship Co., 04 Civ, 4309 [SDNY 2006] (Francis,

J)

Attorney who had been a legal consultant to the plaintiff was
subsequently retained as a rebuttal witness. The defendant sought
production of a letter that the witness had received while acting in
capacity as the consultant, which was not prepared or reviewed in
connection with his expert role,

The court ordered production of the letter stating “it is unlikely that
an expert can cast from his mind knowledge relevant to the issue
on which he is asked to opine merely because he learned of its
prior to receiving the assignment.”

In a footnote, the court stated “of course, the [plaintiff] could have
avoided this result by choosing an expert with whom it had no
prior relationship and then being circumspect in choosing what
documents to provide for the expert’s review.”

» Example: Semi-tech Litigation LLC v Bankers Trust Co., SDNY 2004

Plaintiff retained witness as a non-testifying consultant and
subsequently designated him as testifying witness. At deposition,
plaintiff’s counsel refused to let witness answer questions
concerning communications on the basis of privilege, and plaintiff
refused to produce certain documents on that basis as well

Court stated that under FRCP 26(a)(2), the adverse party is
permitted to probe on deposition the data the witness considered in
forming his expressed opinions.

Ordered production of all documents considered, regardless of the
date on which the information came to the witness’s attention and
ordered him to answer all questions on deposition,

* Example: Beller v Wiiliam Penn Life Ins. Co., 15 Misc3d 350 [Sup Ct
Nassau County 2007] (Warshawsky, J)



Interworen\3989838. |

Accountant was hired as a litigation consultant and testifying
witness

During deposition, the witness was instructed not to answer certain
questions unless he could do so without divulging his “thought
process in connection with the litigation.” Unsurprisingly, the
witness said he could not distinguish between the attorney work
product and the mechanics of the assignment itself,

Specifically, the accountant refused to answer questions
concerning 4 communications he had with the attorney

Court looked to retainer letter — dated November 29, 2006 and
expert report dated December 1, 2006.

Found that as of the time the accountant began working on the
assignment, he was both a litigation consultant and an expert.

The “slope became slippery” when the attorney’s communications
contained not only the attorney’s mental impressions, but certain
facts.

Court stated that when an expert is deposed, the adversary is
allowed to inquire upon what information did the expert render
his/her opinion (what was the basis of the opinion), just as the
expert report that is to be provided to the adversary is to state in
reasonable detail the subject matter on which each expert is
expected to testify the substance of the facts and opinions of which
each expert is expected to testify, the qualifications of each expert
witness, and a summary of the grounds for each opinion.

It was clear to the court that the attorney provided neccssary
explanations to the accountant for him to complete his report. The
plaintiff’s counsel (seeking disclosure) argued those were not
mental impressions of defense counsel. However, because the
court could not determine the propriety of the questions, he gave
the plaintiff a choice: (a) submit written questions in the previously
precluded areas, avoiding anything that defense counsel said to the
witness that reflect mental impressions or (b) reopen deposition
into precluded areas subject to parameters.



Who's Your Expert?

The Trial Expert v. The Litigation Consultant

By Hillary A. Frommer

To most lawyers and clients, the “expert” is the
individual who persuades a jury of a party’s position
with his or her superior knowledge and stature in the
professional community, be it in medicine, engineering,
accounting, or any other technical area. That is not the
only role of an expert. There are two types of experis
in litigation: the trial expert and the litigation consul-
tant. The trial expert is, by virtue of his or her educa-
tion, training, skill or experience, believed to have
proficiency and specialized knowledge in a particular
subject beyond that of an average person. Utilized by
both sides to advocate their respective positions, the
trial expert prepares a written report and testifies at
trial. The litigation consultant, on the other hand, dves
not issue a report or testify at trial. Rather, the consul-
tant provides advisory services to the lawyer and helps
prepare a case for trial. Defined as “an adjunct to the
lawyer’s strategic thought process,”! the litigation con-
sultant assists in the litigation from its earliest stages by
identifying important facts and issues, or the strengths
and weaknesses of the case,

The distinction between the two types of experts
is critical for purposes of pre-trial discovery. In both
the state and federal courts, discovery is generally
permitted of the trial expert only. In state court, expert
discovery is governed by CPLR 3101(d)(1}, which man-
dates disclosure of: (1) the name of the expert the party
intends to call at trial; {2) the subject matter "in reason-
able detail” on which the expert is expected to testify;
(3) the substance of the expert’s facts and opinions;
and (4) the expert’s qualifications. On its face, CPLR
3101(d)(1) does not apply to the litigation consultant
who does not testify at trial. However, the consultant is
not always {or automatically) immune from discovery.
CPLR 3101(d)(2) allows for discovery concerning the
litigation consultant in certain, narrow circumstances,
stating:

Subject to the provisions in paragraph
one of this subdivision, materials
otherwise discoverable under subdivi-
sion () of this section and prepared in
anlicipation of litigation or for trial by
or for another party, or by or for that
party’s representative (including...
consultant) may be obtained only
upon a showing that the party seeking
discovery has substantial need of the
materials in the preparation of the case
and is unable without undue hardship

to obtain the substantial equivalent of
the materials by other means.

Because the materials are disclosed under CPLR
3101(d)(2) only pursuant to a court order, the statute
instructs the court ordering the disclosure to “protect
against the disclosure of the mental impressions, con-
clusions or legal theories of the representative concern-
ing the litigation.”

The Federal Rules of Civil Procedure similarly limit
discovery to the trial expert. Rule 26(b)(3)(A) exempts
from discovery "documents and tangible things that
are prepared in anticipation of litigation or for trial by
or for another party or its representative (including the
ather party’s...consultant...)” unless: (1) the materials
are otherwise discoverable under FRCP 26(b}(1), the
general rule addressing the scope and limits of discov-
ery; or (2) the requesting party demonstrates a substan-
tial need for them to prepare its case, and cannot obtain
their substantial equivalent without undue hardship.?
If a court orders discovery of a litigation consultant’s
materials then, under Rule 26(b)(3)(B), it must “protect
against disclosure of the mental impressions, conclu-
sions, opinions, or legal theories” of that consultant.

Discovery disputes frequently arise when parties
seek documents prepared by or sent to a litigation con-
sultant, as such materials are rarely produced without
opposition. [n those circumstances, courts engage in
a fact-based inquiry to determine whether a litiga-
tion consultant’s materials are in fact discoverable
under the applicable rules. Indeed, CPLR 3101(d)(2)
and FRCP 26(b)(3) raise numerous factual questions:
Was the litigation consultant’s work product prepared
solely in anticipation of litigation or for triai? Do the
materials sought contain the litigation consultant’s
mental impressions, conclusions or any legal theories?
Is the requesting party’s need for that material substan-
tial? Can the requesting party obtain substantially the
same information from other sources? What constitutes
undue hardship?

For example, in Qakwood Realty Corp. v. HRH Con-
str. Corp., the Appellate Division affirmed the trial
court’s decision ordering the plaintiff to return a report
prepared by the defendant’s litigation consultant, upon
finding that it had been prepared in anticipation of
litigation and thus was exempt from disclosure under
CPLR 3101(d)(2). Similarly, in Skolnick v. Skolnick, the
respondent was alleged to have forged certain checks
that were the subject of that turnover proceeding.
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The respondent sought to obtain documents that the
petitioner had provided to a handwriting expert, and
communications between petitioner's counsel and the
handwriting expert. The court denied that discovery,
concluding that the handwriting expert was retained

as a litigation consultant and the subject materials were
prepared in anticipation of litigation, In Christie’s, Ine.
v. Zirinsky,! the plaintiff sought from the defendants’
engineer, who had been the defendants’ “long-time
consultant,” certain letters between the defendants, de-
fense counsel, and the engineer. The defendants argued
that the materials were immune from discovery be-
cause the engineer was a non-testifying litigation con-
sultant. The court found, however, that merely naming
the engineer as a litigation consultant did not automati-
cally render the materials immune from discovery. The
court also stated that the fact that letters between the
engineer and the defendants were routed to the defen-
dants’ eounsel did not protect them from discovery,
because the documents must be prepared “primarily if
not solely for litigation” for such immunity to attach.3
Importantly, the court ordered an i cnmera inspection
of the documents at issue—and the documents were
thus potentially exposed to the plaintiff—because it
could not determine, on the record before it, whether
the letters had been prepared in anticipation of litiga-
tion,

S0 nuw the question becomes, can one expert wear
both hats in the same litigation? Technically, yes. Nei-
ther the state nor federal rules prohibit a party from re-
taining a consultant to help prepare a case for trial and
then designating that same individual as a trial expert.
But beware: by engaging the same expert as consultant
and frial witness, a party runs the risk that information
provided to the consultant, which is generaily not sub-
ject to disclosure under CPLR 3101(d){1) or FRCP 26(b)
(3)(A), may become discoverable.

For example, materials an expert obtains while
acting as a consultant may become discoverabie if the
expert then relies on them in forming the opinions to
which he will testify at trial. This is precisely what oc-
curred in Semi-tech Litigntion LLC v, Bankers Trust Co.®
The plaintiff retained an expert as a litigation consul-
tant and subsequently designated him as a trial wit-
nesgs. During discovery, the plaintiff refused to produce
documents that it had provided to the expert while the
expert was acting in his consultant capacity and before
he was designated as a trial witness, but which the ex-
pert relied on in forming his apinions, The plaintiff's
counsel also prohibited the expert from answering
questions at his deposition about communications he
had with the plaintiff during that “consultant” pe-
riod, even though the expert testified that he relied on
those very communications in forming his opinions.
Pursuant to FRCP 26(a}(2), an adverse party may ques-
ticn an expert on the data he considered in forming

his expressed opinions. The court therefore ordered
the plaintiff to produce all documents the expert con-
sidered in forming his opinions, regardless of when
the expert obtained them, and ordered the expert to
answer all questions at his deposition concerning that
same subject matter.

A similar situation arose in Beller v. Williaw Penn
Life Ins, Co.” The defendant retained one accountant
as both a litigation consultant and testifying witness,
During the accountant’s deposition, agreed to by the
parties notwithstanding CPLR 3101(d){(1)(B}, the ex-
pert was instructed not to answer questions unless he
could do so without divulging his “thought process in
connection with the litigation.”® Unsurprisingly, the
accountant refused to answer questions about certain
communications he had with defense counsei on the
grounds that he could not distinguish between attor-
ney work-product and the mechanics of the assignment
itself. A discovery dispute ensued. However, in arguing
against the disclosure, the defendant did not attempt
to differentiate the accountant’s role as consultant from
that as trial witness.” The court noted that the defen-
dant made a "wise” decision and stated that it would
have rejected such an argument.'® Instead, the defen-
dant argued that the communications were immune
from discovery as attorney work-praduct (under CPLR
3101(c)), and as materials prepared in anticipation of
litigation (under CPLR 3101{d)). Because an expert’s
report must contain in reasonable detail the substance
of the facts and opinions of the expert’s expected tes-
timony and a summary of the grounds for each opin-
ion,!! the court determined that at a deposition, the
adversary may inquire inta the information the expert
relied on in rendering the opinion. Examining the com-
munications at issue, the court found that the attorney
had indeed provided the expert with explanations
necessary for the accountant to complete his report, but
that parts of the conversations at issue could be pro-
tected from disclosure either as attorney work-product
or trial preparation materials because they may have
included the attorney’s mental impressions. Ultimately,
the court determined that the plaintiff was entitled to
learn from the defendant’s expert what was said to him
during conversations with the defense counsel which
the expert used as grounds for his opinion,

A party may also be required to disclose informa-
tion it provides to a consultant if a court concludes that
an expert realistically cannot segregate that material
from the information the expert obtains while acting as
a trial witness. Amcrican Steamship Qwners Mut. Protee-
tion & Indenmity Assoc., fnc, v. Alcoa Steamship Co.is a
perfect example. There, the plaintiff retained an attor-
ney as a consultant and then subsequently designated
him as a rebuttal expert at trial. The defendant sought
production of a letter which the expert obtained while
acting in his consultant capacity. Although the expert
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neither prepared that letter nor reviewed it in forming
his opinion, the court ordered the plaintiff to produce
it because it was “unlikely that an expert can cast from
his mind knowledge relevant to the issue on which he
is asked to opine merely because he learned of it prior
to receiving the assignment.”'3 The court appeared
keenly aware that the plaintiff placed itself in that
discovery situation by designating its litigation consul-
tant as a rebuttal withess, as it stated in a footnate, “of
course, the [plaintiff] could have avoided this result
by choosing an expert with whom it had no prior rela-
tionship and then being circumspect in choosing what
documents to provide for the expert’s review.”H

As the case law reveals, using one expert as a con-
sultant and trial witness in the same case may result in
the disclosure of communications between the attorney,
client, and expert which may otherwise be immune
from discovery. Before designating a consultant as a
trial witness, an attorney should consider whether such
disclosure, if court ordered, will impact the case, and to
what degree. Will a communication be exposed at trial?
1f s0, will it negatively alter the jury’s perception of
the expert withess or dilute the strength of the expert’s
opinion? One way to avoid both the disclosure and po-
tentially problematic results thereof, as noted in
Awerican Steemnship Orwners, is to retain two distinct
experts, However, if there can be only one expert, at-
torneys and clients should be very careful what, when,
and how they communicate with the expert.

Endnotes

). Owkuwaid Rewfty Corp. v, HRH Consir. Corp, 51 A.D.3d 747, 856
N.¥5.2d 677 (2d Dep't 2008).

2. Fed. R Civ P 26(0}IHA)} and {h).

3 £
2 ; - iy 5 ¥
1 e
4
8
"
o
ey
L &

L
O

sba:org/Tr

o T S
oot

3. 2010 NY Slip Op. 33074(U} (Sur. Ct., Nassau Co. 2010); s
also Comcorde Ant Assoc, L1LC v Weishrod Cliimese Art, Ltd, 17
Misc. 3d EHES[A] (Sup. Ct., NLY, Co. 20091 {court denying the
defendant’s neguest for a report prepared by the plaintift's
expert upun finding that it was prepared in anticipation of
litigation, because it was done befure the acton commuenced
and on counsel’s recommendation, and because the defendant
failed to show a substantial need for the repart or that it couhd
not obrain the same information from other seunes),

17 Mise. 3d 1123}A), 851 N.Y.S.2d 68 (Sup, Ct., NLY. Co. 200),
id.

02 Ciw. 0711 (S TEALY. 2004} {Kaplan, ).

15 Mise. 3d 350, B28 N.Y.5.2d 69 (Sup. Ct., Nassau Co, 2007},
Ll at 351.

Although the defendant did not make that argument, the court
tumed to the retainer letter to see (F it revealed whether the
accountant was itcting as a consultant when he communicated
with the defendant’s attomey (14} 'That proved unhelpful,

In light of the dates of the retainer letter and expert report,

the court concluded that the accountant was retained
simuitancously as a litigation consultant and trial witness. The
retainer letter is an impuortant tool, If 4 party uses the same
eapert as both a litigation consultant and trial witness, iLis
crucial to clearly detineate when the expert’s role changes. One
way tu accomplish this is with a clearly stated, dated retainer
letter, Courts often turn to the retainer letter to determine
whether on expert was functivning s litigation consultant or
trial expert (Sez kl; Defta Financial Carp, v Morrison, 13 Misc. 3d
428, 827 N.Y'5.2d 601 (Sup, Ct,, Nassanu Cu, 19%0),

W. i at 352

1. CPLR MONdHIL

12,0 04 Civ. 4309 {S.DN.Y. 2006) (Francis, ).
13, ML

4. Al

£ moN P N s

Hillary A. Frommer is Counsel in the trusts and
estates litigation and commercial Htigation depart-
ments at Farrell Fritz, P.C. in New York City.

I gou bava wntten an artice you woud e
consdeed tor publcaton, or nave ar ideg for one,
please contact the frusts and Dorares fave Section
Newslattar Editor

laclene D'Agostino, Esq.
Farrell Fritz PC

1320 RXR Plaza

Uniondale, NY 11556-1320
jdagostina@farrellfritz.com

Articles should be subinutted o aloctrepie
docurent format (pifs are MOT i ceptabta), and
e biograptucal mformation

¥ b SR N AT il ap

stsEstatesNew

bR

NYSBA Trusts and Estates Law Section Newsletter | Sum

mer 2013 | Vol. 46 | No. 2

11




~

RS

Vid. 20 Nnt lﬂ
June 113

DEDICATED TO LEGAL EXCELLENCE SINCE 1908 wehalie: wwwachaurg

Let’s hear it from the expert

By Hillery Fremmer

Un a Thuraday aflermeon in Apnil, |
sat down with Dr. Ciersid Goldhaher,
President and CEQ of Goldhaber
Rescarch Avsuciates, who has offices
both in Buffalo and New York City.

Goldhaber is an expert wilneas,
nativnally renowned, with more than
30 years expenicne in vhe fcldas of
waming Jabel research ond political
polling.! [ asked Bim ta desctibe nome
of the most challenging aspects of
dcaling with lawyers. He provided
some very insightful and invaluable
2dvice thot all lawyers should (ollow
when ing with cypert wi

Retain an expert a1 exrly on In the
lirignisun ae pusatble

Corldhaher deoeri o foma when
ho was petuined as an expent 3l the il
stwd of the discovery process, or cven
after discovery has cloned. In his view,
a lewyer ploces bath tie expere and
client at a disadvaninge by retsining an
expen witness Iate in the litigation.
Acvording to Qoldhaber, there are weve
) crilical reasons why the lawyer
should petain the expert as cxly as pos-
sible, First, the expent newls apucific
information in onder to fwm the apine
ton abowt which he or sha will testity at
triat That infurmation comes fom the
dpeyments and depuvition Iestimuay
clivilol during Yacovery. By cagaging
Ihe expert before ducument diseavery
is enmplete and the cntical depomitinns
we taken Linchuling the depositions of
the partic ard relovant fact withepaes),
the expert ¢ odvise the lawyer what
documnents o rouest and whal ques-
tiond to pose at & depnsitlon, which will
vonwin the informativn needed 1o for.
mmulate tho eapen opinian. If the lawyer
enyages the expen afer discovery has
been completed, it may be wa laic to
gol the expent everything he ur she
neesds, Aaa renlt, the eapert could have
an incomplete picture of the facta and
ultimately render an incomplete o even
insceurate opiniun

Second, the vapent neods sutlicient
time o formulaie the opinipn, and in
federnd pases, w1 prepare the FRCP Rule
26K 2uA) mpor? Experts are buay
poople; they do oot just work on your

case  Just  ask Ihey were hired 1o pro-  the most effoctive way, bul alw w0
Cloldhaber,  whose vide. Thus, one of the answer the anticiputed tough ques.
affice is inundated first queshons the lewyer  fions on crusi-cramination.
with four-fous high should ask the upcﬂ 1] One  inserestiog  tidbit  fram
stacks of binders, doc- “whet 1 Goldhaber: when ftepanng o teanly,
unents, and you want? The anwmr ba likes 1o know he make-up of the
relating to the multiple will hkely he “every-  Jury (such the demupraphics wnd
vaxcy in which he is thing,” bt if it i¢ por,  vecupetions ul the jurogs), which
currently cnyged. A congider giving it all Iawycrl nbmm during voir dzr:. In
conscicntious  and himn or her anywsy. Cralih that
tharaugh expert, |4 tinm hag I::lpeu! ‘im estahlish his cred-
Guldhuber reals every | Do nol deliberaiely ibitiry wilh the jury #s an cxpent.
document and deposi- keep “bud™ Informa-
tion myucopt, 6 ton frum the expert Newr: Hithry A. Frommer is conned
placed in atime crunch Mot divurbing 10 in the coonmendal litigation depymient
however, @ becumes Billlney Prommer Guldhwber  in when  of Furedl Frie PC She mperents
wery diffieult for him, lowyers outright witbuld  furge and small Businesses, famet!
of 3y eapart withesa, 1o review alf ol documenus fom him which ey think  (nstiuions. cortmction vompanies,
the necesiry . Thitcan lend 10 one haymdul to the cnse. Tha only tdng  wnd idhidbuds it fecderal und stae il
un incomplete roport or, what is more  thal accomnplihey is upsctiing the expert o wpputfre consres aned in abitniione,
winbamasang: for the cxpert, lawyern and - who nuw i mining crilival informe-  Har prm‘lkr aray l.rw!ulc u mnirl;v W
clieny, stoppy work product. tion, will fortnalug an upinion bsed on

The decizion to tetain an sapert etz Bcn, ond b poised o bu jﬁ‘nrh{ﬂfr wnd ,.mmhip a.ﬁ,(puru
will ultimstcly he made by the blirdsided hiring cms dity vnsitaction dir.
clivn), énd of courte has un impect  trial with that withheld mfmmlwn pldd. and sher commerclal maers.
on the luigation coss. Lawyers  Cxperts wanito be knownin e lsiness  Afs. Frommer bt evienshye ind experd-
thould discuss as soon as possible  and perceived by juror an thorough and  curce fn both ihe federnd and st cour.
with the client the value of retsining  occurme. Withholding key information S ir o Jreguent comsribiaor m Farredl
the yxpert b the outset of the cise,  fromthecpen becaussitis not"guad for — Fripm New Bk Cismmerind Dilviion

becuuse while mute custly, this can
anly beaefit the cliear in the end.?

Gilve the expert everything he or
she needs to do the Job hired {0 do
When Goldhaber iv cetained a1 an
expent withess, he does nat want io
review & nwycr-prepated suminary of
# deposilion. He wants tu read the
entire deposilion transcript. He Joes
nol want 10 aze only those chery-
picked dnewnents which the lawyer
thinks wit relevans. He wants 1o sec
every Jocument produced in Jiscove
ery by all parties. When Quidhaber
has been retained a3 & rebuttal wu-
nesy, he wants W aeview ol) of the
maicrisls  hia  oppusing  eapont
reviewed in forming iy or her opin-
inm. la fnct, Goldhaber fold me that
when he 15 roteined oy 8 rebumsl
cxpert In federad cases, the first thing
he reads 13 she fist of the materials
relied on by the nppulms expen.?
Expurty urc , woll,

the re” joupudizey the expen's repinas
tion mwids anid ounvide the courtroom. In
facs, Div. (oldhaber relaved to me sn incl-
dent where wan sapert resigned from m
engagoment bofure tial because the
lawyery withheld o eriticol Jocument
from him,

1t i3 imponant for tha lawyer to pro-
vide the expert with ull of the twis he
needs Lo give the most effestive lest-
many at trial that will hepefully help
win the case, ro matier how damaging
the lawycr thinks they wre 10 the cuse,
Let the expert decide how those “bad™
facwas impact his or her eapert opiniom,
[T

r\llulw adequate me (o prepare for
trisl
When Goldhaber takes il witness
stand in a courtruom, he wanis to be
cunfident that he is able o help dhe
Lawyer present the expert opinion in
the best way possible. This can be
plished only through adequate

they are caperts. They knuw bener thun
the Bwyen which documenis and testi
mony are impotianl for the opirvons

picparation with the luwyer. The
expert shauld be welbprepared not
oy 1o present hus or hes opinion in

Case Comperudium hlig. M. Frommer
eind seven crex betor furier in the
Unieed Staies Distrier Cotwet Jor the
Southern und Favtern Pusmety of New
vk und in olf of thire cases, rovehd
vendicts in finor of har ollents,

 Ur. Goldhaber's clients have included
Furtusw 300 companicr. vducativnal insie
tutlons, snd governmenusl orgenteations.
He has writien ot ecfived 19 bosks ord 1n
a frequent lecturet on the topics of weme
ings wnd communicalion. Muwe informs.
Gt shnad Dy Goldhuber and Uoldhaber
Revewsch Assovistes 18 oveilable ot
www Goldhaber.com.
2 I capen is wriing 3 rcpert, it om
nnmediscly whea tHhat ieport must be pros
ducad tn the ulierwise <ot the wish
beiore 1t 16 dow.
J When drciding whether te rein an
capent, the lawyer should have a candid
thwuanon with the cagert abams Ris or her
fres, 3nd aak the expert 1 prepare 2 budpe
that inchaet Sow much e the 2apen
g the & Y uultn-
ale, ate the c:pmed cons for such review.
+ Thase mucrials muat b disclosed pur-
suatt to Rule 260aX20H} of the Foderal
Rules of Civil Procedure

$:9'3 Tt Rt Ly
Rygrrasd wi Parmam
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Farrell Fritz, PC.

1320 RexCorp Plaza
Uniondale, New York 115536-1320
Telephone 516.227.0700
Fax §16.227.0777
www, farrellfritz.com

R

Partner

Direct Dia! ‘I Our File No,
Direct Fux W, T
Ty

May 22, 2009

By FACSIMILE

Mr.

Re:  BEETRIREIITRTEE,
Index No. 08- il (Supreme Court Suffolk County)

oo 2 anm i i o S T A R B
Index No. 08-Sl Supreme Court, Suffolk County)
Dear Mr. S

This letter serves to confirm the engagement by Famell Fritz, P.C. (“FF™) and
@ERP (1he “Client”) of Marcum & Kliegman, LLP (“Consultant™), wherein Consultant is being
retained to provide certain professional services as a consultant solely for the purpose of assisting
FF in providing legal advice to the Client with respect to the above-referenced actions.  All
consuiting services performed by Consultant pursvant to this agreement shall be in accordance
with the terms and conditions set forth below.

Consultant will provide expert services that, in its professional judgment, are appropriate
for this matter and in accordance with applicable professional and ethical standards. Consultant
agrees that it will be reasonably available to confer with FF upon request, will provide FF with
such documents and information as Consultant may possess, and as FF reasonably may request
relating to the matter, will disclose all facts and circumstances of which Consultant is aware that
may bear upon its opinion, and will otherwise assist FF's efforts as we reasonably request.

Consultant understands that it has been retained by FF, on behalf of the Client, and will
submit all reports, communications und work product to FF. Consultant understands that it may
be necessury for FF to share with Consultant, FF's theories of the case, strategy, considerations,
mental impressions, conclusions and other thought processes that relate 1o communications

Bridgehamptan * Melvllle . New York
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May 22, 2009
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between FF and Cient, and, at times, to include Consultant in meetings with Client.
Consequently, Consultant understands that the work performed by Consultant will be
confidential, constituting a portion of FF's attorney work product, and is to be regarded as being
covered by the attorney-client privilege and the attorney work-product doctrine.

Consullant's fees shall be based on the amount of time Consuitant actually works on the
engagement. Consultant agrees that the Client is to be solely responsible for any and all fees,
The Client’s consent to such arrangement for payment of Consultant’s fees shall be
acknowledged by Client’s signing of this retainer agreement. A copy of Consultant's rate sheet
is annexed hereto as Exhibit A

_ Consultant shall immediately notify FF of the occurrence of any of the following events:
(a) a request by any person not previously designated by FF or the Client to possess the authority
to act on behalf of FF gr the Client to examine, inspect or copy any work papers, test results,
records, reports, findings, recommendations, data, memoranda or other documents prepared by
Consultant solely in connection with this agreement or submitted to Consultant by someone
other than the requester relating in any way to its role as a consultant under this agreement; (b)
an attempt to serve, or the service of, any court order, subpoena or summons on Consultant
which requires the production of any such documents; and (¢) the exhibition or surrender of any
such documents in a manner not expressly authorized by FF or the Client.

Consultant understands that FF may also wish to engage Consultant to assist FF by
providing expert witness services in this matter, Should FF wish to engage Consultant in that
capacity, FF's decision will be made in light of the nature of the information previously
disclosed to Consultant. In such case, Consultant understands that any work performed in an
expert witness engagement, as well as any other information disclosed to Consultant, may be
subject to the rules of discovery as appropriate tor expert witnesses.

Very truly yours,

Accepted and avreed to as of the date hereof:
_ i |

By:

Name: SRR

Title: Partner

Interwoven: | 0860342
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Commercial Division

Rule Changes Will Foster
Efficiency and Predictability

BY MARGARET A, DALE
AHD DAVIO M, JACOASON

everd) revently abnpletd changes to the

fules of New York's Cevnmercial Division

hlghlight the hroad Impact Lhat Chief
Judie lonathan Uppman's June 2012 Task
Fatee Report has made, and continucs tq
wiake, anihe state’s tuslitess courts, These
vhanges, which Include Increased inonctary
threshakly, bmius un deposlitons and inferog
Mlorlea, and a inandalory imiiaion program
I New York County, are deslgned Lo imake
Neew Yuth's cusimer i cuurts mons Lustnesy

merclal Divislon practice In Ene witl exaling
federa) court practice, This article surveys
the new rules that have been sdopted and
uther potential chanygts ouilined In the Task
Force Report that would, il adopied, further
reform the Commercial Division. We antict-
pate that the cluanges wilt produee greater
cificlency and cost predictabllity, which wifl
I furh make the Commersal Division a i
clealrabile lorum for business llligants,

The Yask Feree Report
In Junia 2012, the Chicl Jutlge's Task Forcy

[rienuly anil to reviuce 1he 1ineand ey of
litggattan, Somm of the rule ehanges bring Com-

VARGARET A OALL 14 0 paniner ond 0AVID M
1CONON an opMIN 3F PRIkIuer Rove, whete
Ty peochiee in the Hithgalion department,

oen{ ¢ Litiganonin the Z1st Cenlury
{asued o report (the Taak Force Repott) that
recommended wide-mnging changes to thw
nules, practices. and structure of the Com.
merctal Diviston, The recommendations

als 1o factlltate early case resotulion, proce-
turcs Lo support international stbitration,
and luagtenn strategle guals, Hecogniting
the inpurtant tule that the rule of law and
elliclent. Wgh quality commerelal couns
play in malaraining New York's status a3 a
workHosdiog fnandal and commereie) con-
1er, Lippman declared the goal of the Task
Furee 10 *make sure that New Yorkremalng of
1he vutiing cdge of how enmemercial disputes
are tesolved ...} and sel a new vision lor
how we In The New York 51ate court aysiem
miltt better serve the needs of the butiness
comiunity i uur alale’s economy.” Slate
of the Judicary, Feh, 14,2012, Tk Forcoco-
chair and furmer Chiel Judge Judith 5, Kaye
wilerscurcd ilie need {or niore efficlent casa
resolutlon procedures (o satisly the nesds
.!l lliganils when she cuminented that Iha

focused on docket seform. Judiclal support

C JUMisian 1s “overbundened” by a

and omgagement, procedural reh [ T

hutyeonlng. increasingly eomplex workinag®
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The &t relorms went imo clleet in Sep-
tesmber ). Severat more have gone nto
clfect Letween June and Sejaember 2014, and
viher are Iy proy J andd
open lor public comment before adopl nn,
Sthll other propotals recommended In the
Task Forre Report have nat yet progreased
10 rulernalang bul may be coming in the near
fulure,

Intressed Monatary Thresheld

In January 2014, the monetary threshold
tor ohiaining a Conumerelal Divialon Juctetal
assignment In New Yark County increased
trom §150,000 10 1500,000. Monctary theeshe
ks I several cther cousiles toubied 1 haly
2014, Nasaay County's $200,000 threshnld is
the highest thrahold rutstede of Manhattan:
several ather counties iow have threaholds
ol $100.000 or 3150.000. These Incresscd
threshokls ane Intended o roduce the stie
ol the Commerctal Divislon's ducket and
make It vasicr {or the Coinmercial Division
te handle the larger and more complex
cammerclal cascs with greater apeed any
elficiency.

Early Assignmant of Cases

Effective SepL. 2, 2054, parties must seek
the sarly assignment of cases 10 the Com-
mercial Diviston, Under newly amended
54702, 70(c)-{e) of Ahva Unkinern Chal Rudes for
Ihe Supreme Court amd 1he County Court,
Rules of the Commerctal Divislun ol Lhe
Supreme Coutt {tha Kulcs), 3 panty seckdny
axyigament to the Commerctal Qiviston musc
e & Requeat for Judictal Intervenlion (1)
dhesignating the case as “commereial” within
the 50 dayy folkrwing service of the cnomplalnt.
Hihix does not neeur, 1he parites will be pres
cluded trom seeling a Cuminerclal Dividon
judge assignment Laler ezcept by tetter applt
cation to the administraiive jutlge showing
good cause tu tranaler the case. Thal said,
a nen-Commercial Divistun Judge tu whom
A case |3 aaslgned may aua sponie request
the administrative judge 1o transler 3 case
preraded that jurisdiction requirements are
et The rule chanye Is inlended 1o preenote

and eontinued judicka Bivolretnent with
the goal of [scilitating prompt resalution of
discavery dlsputen and monstoning complk
anee with discovery obligations, Glven the
Al thsee Eramee, {itgants shoudd immedLalely
conshler whether a nowlpfiled rase warrants
axlp lothe C Ls! Division and
make the request within the deadline at face
belng precluded Irmm sccking Innicr.

Limltlng Discovery

Several new rules mpase real limits in
diseavery. Rule L1a, elfective June 2. 2014,
sposes » maximum nd 25 Idermgalories
per party and, unfess otherwise nrdered
by the court or consenied 1o by the par-
ties. limita the scnpe of Interrogaiarics 1o
defined topics such as names of witnesses
with materlal knowledjie, the compuiation
of damages, and the lucatlon and existence
of reievant documents and other physical
evidence, Contentlan interrogatorics imay
be served only alter the conctuslon of olher
discuvery, The ruld s liended 0 dopesrd



Rule Changes

¥ Coravwasiom nopr W
to mirdmize burdens thal come
Imm excesslveint ories and schnowl

edpe the benelits of abisining {aformation
i':ﬁ'?‘ l'n:mwum L] depuuunmhle;
than{rom (mesrogatory responises cared|
drafied by counsel. The Task Force Report
280 recommended a stmilar ruls iImpasing
limis on document demands, but as of this
writing thet recommendation has not pro-
gresaed tn
A proposed rule open far public comment
through Aug. 13, 2014, would imposa g Lo
of 10 depositions per party and a duration-
a1 Bl of saven hours per deposition. Tha
e mirroes Federal Ruten of Ovil Pracedure
nca)axm?:u AKA)CH). Under the pro-
posed Nule, coniid agrea o alter
Ilul.lﬂlllnulhrmuwba ty could sock
togve of evurt 1o alter lhul ilrits upan a
lhmd

wnddze delays) that uniimited depositions
<an

impase,
el to cime
he prepanation of

lhe hp.mmromaw noted thay
the cost of privilege loge olten outwelghs
thelr value bocause logs are {requently “not
reviewnd or usex In anvy way by the panio”
Rube 114 requires parties 19 inet and conler
at the outset of the case, and lrom tima to
tima therealter; (o discuss the scope of the
logs and methods that can streamline the
process, inclirding inggiog documents
category instead of individually, Rule (1
expregsws Lhe Conmmercial Division's preé
ereace lor categunical designations,

2 requaTting party demndudw-br-
docwnrai pﬂvllq- tong, e proslucling past;
may apply (o the eourt Ionaunncmunol
costs, Inclurling attormy fons, kecxsred In prw
s contimmta et i o b
o request
ument loga, the rulg pruvides that m
whii now inchule only & slagle eniry for each
emall chain, as appased 19 separate entria
for anch emall within the chain, Additionally,
the rule encourages parties wiih complen
ckses 16 hire o $pectal Masier (o aasist with
dirovery luu:. Inchixding ta mr:‘vlrw thacus
ments withheld a3 privileged are being
dwwlhmdldm With
d-w.ﬁ-mmhudnlopm
the akeility of parties and the court to mondtor
tmpoper withholding or redaction of docu-
mueta At & signicantly reduced cost,

E-Dlscovery Guidelines

Nw Rul:m:t-c Inltodueud precatory
reapecd (0 1he discovery of
duumn,__ "-'l"mhimmmhm?n
the effidlency of ediscavery and reducing
'hh_r;'d;:mdmuhlpudmnmm
ES) discovery iroem & nontparty lo reasoashly
Byl dlscovery requests and to Laky bnto con-
siderntion several *proparticnality (acior™

|_MONDAY, SEPTEMBER B, 2014 } Litigatien
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Inchadlrg (ke importste of the tswoca of stake
in tha Htigatien, the amount in controversy,
the expocted (mportance of the requasied
ESI, the avallshiliry of tha E51 irem another
source, wad the expected burden and cost

1o the ponparty. Because the guideitnes are S

not oundatory, [t remaing 1o be seen what
Impact they witl have.

Expart Discovery Reformy

Rude 13(c), tn effcet since Scptember 2012,
requines parties to conler abowt expert dis-
cinaure within 30 days alier tho close of lact
dlscovery and to yet & schedule lor cxpert
discuvery that will conchude no later thas kour
months alter the close o lacy dscovery. The
rula requires Lhe exchange of expext reports
and specifies the inlormation thase reports
musl [atlude. The rule also provides for

and

nnte of ssue Mury be Aled. This rule change

s lmmn pastics with an ear-
Uer, opportunity to evaluste the
strengths and weaknezses of clabms, which

b expocied lo lead (0 the oarfier resolution
of 3om¢ ¢aaen.

New Accalevated Aafjucicxtion Proaedioes
Rule 9, in cfiect since hme 2, 2014, allaws
Comnmercial Division

mmdﬂuwu'l‘omwclheu
accutersted procedures, parthes st sgros to
watve certain rights and objections, [ckuding
objections basext on lack of parsonal |urisdic.
tioa or farum non cosvenlons, the right 1o
8 jury trial, the Hight 12 recover punitive or

exnnplary damages, aod theright toza Inter-
m«ymmmmmww

Lirnil liwvery substaniioliy wit by deleutt lnile
sl At seven interrogatonies, fve requests to

days of servica of the complatnt, tha combined
et s that parties that agres o acorleraled
procedures can epect to bugln trial noe litey
than ong year after the complains in served.

Obiigation to Gonfer

Newly amietided Rule 8(s), eifecitve Sepl.
Z 2014, mandates that prlarloa prelimioary
confenence parties must confer about vohm-
tarily exchanging information o an wfon lo
old earty setziemunt. Tha rule ks intenced to
promone early, cvst-elfactive seitiamant dis-
cussbons. In order o svoid dis putcs,

b seen how usefol (his relorm wil] be ghven
the vohmiary nature of the exchanga.

Staggered Court Appesrancas
n Agust 2014, Chibed Adminisirative Judge

schexhued] to appear it cown st spodic troes.
Siagrered court appasrances svoid “catile
calle” that can causy atiomays 10 wasie sig-
nificant time In court belre thelr case s called,
and, therelore, should reduce attremeys’ locs.

Lagpered appearances wre o regular precties
in federal court and hord become Increasingly
comman n Cammercial Division practice prior
Lo thelr tecont sdaplion.

Mardatery Medistion Pllot Preject

By adminksrrative order elfoctive July 28,
20)4, the Commercial Divislon established o
New York y mandatory medistion
mntprqﬂltmwmlu [} Thepro-
gram sends to maglation every fith casothat
Is newly aussigned to a Commencial Divislon.
Jwdge, The procedures governing the pilot
project are sct forth th the Rules and Proce
dures ol ihe ARemaiive Dirputs Resolution

The changes wili produce
greater efficlency and cost
predictability, which will in
turn make the Commercial Divi-
slon a more desirable forum
for business litigants.

Progrom of the Commercial Diviaton, U all
parties to a Case relerred 16 medlation agres
Inat the case Is not sultable for madistion,
they ean opt out, Otherwise, § party that does
not wani Ks case (u o 10 mediation haa 30
days lo petition the court and make a thows
Ing ui Rood cause why madiation would be
Ineliective, unduty burdensoma, or unjust,

Alter o case s referted to medlation, coun
aci for the parties are [nstructed to comfor and
sHiempt 1o igres upon 8 mediator, Withis 120
days of the RJ1 Alng, counse) for the parties
mus Jointly fniom the court's Allemstive
Dispuls Resolution Coordinator that they
have selecied o medistor or, altornalively,
request that the Connlingior provids s Bat ol
nevtrals, The partias must thew agree upon
a maxllaror oir rank the mediatars [n order of
preference. U the pariics ape unabls 10 ogree
and (ha ranking process does not produce
a prelerred medioior, the Coardinator wil
deslyoate 3 mediaior. The mediator may
nliow tliscovery as nucessary lo assist in
The resolution of Lhe case. Tha partles have
uﬁnﬂodqrn trom the itme that te KX W

1o complete e nredistion 1}

they need more Uine, the Coonl
rquest court aull to continue
process beyond thad date, The madlatons wifl
serva at no charge during preparstion ler
the mextiation and for o tokal of four hour
1he parties will sharw res bdlley
of 4300 per hour. =

The program b intended (o help parties
m:h;::pm:;:n« and af & Jower cost
and, I ars, lus gamered support trom,
among others, Inhouse comporste counsel,
B can also e expected 10 rovuce slress o
The catirts, which may help the Commercial

16

Division handie the cases that remala oo its
Son:m‘ for
Rxve critickiad the pliol program
s arbltrartness, Critics argue that partia
may waste lime and rescurces nedising a
cas4 long resohstion and then, montie ldle,
be loreed to returm to square onsand Ltigate.
Howwves, defenders note that even if media.
ton (&g 10 completely resolve s case, it can
nerrow the lstues or pl;vlmd:”pmm ﬁryl"h
& bettar understanding adversal
position, which can sssist in resalving cases
fasles, [ the pllot program s & suecess, &
could lead to & 2uore pertasent medlation
program, pertiaps across multiple countics.

Special Masters Pllot Pragram

. copeedin Avgnt 01 bognting
gram, n August

Sept. 2, 2014, ane ar mamy Commaercisl Divi.
#4an Judges will seler comples discovery
lzsues to & poal of ssascond former pracd-
loners who are no longer in active practice.
“The Seacia) Maters wiil torve pro bono. The
pliot program is schedulad to last 16 monthe,
As of this wiing, Chief Administrative hudge
Prudanit and the courte hud wet to decide
which countias wil| test the pllot.

Possible Future Preposals

Thie Taak Force Report comtalos mananses
recocunendstioas that have yot (o progress
to rulemaking. Suggestiong worth consider-
Inginclude

would help the Corbenercial Divislon develop
Ite own body of case law, which ulimately
rwlictahliity to Btigants that sppwe

prepvide miivance antico of diacovery rsollons.
= Lattar briefing lor discovery motions
atxd canduciing discovery conlersuces by
rackans s reqlor ::‘:é‘;’éﬁ...;"““”
fa oomirt
and reducss tloee and expense where more
formal bricfing is not necessary. Many disogw
ery conferences da not e to be handled
n pmon. and allowiog falephors confer.
id increass eiSciency and reduce
-tlnmuyleu.

Overali Astassmant

#loa robust and allaw it to meet the needs of
The business communlty, Courned practicing
mtu.mmwhlmdthm
unﬂdhlmwaﬂd:‘:nmu\wuﬂu
REW THRIETY cificiancy and
cout Mmmlhlw
aod
helr inhousa counse will welcome masy
of these changes, and 83 the changes lake
elfect, the expectation Is thal Htigants will
luduu Commercial Division sz incressingly
Anpealing forum o mesolving comples busk
neas dispates,
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Intraduction

Manpower, Inc. {"Manpower’) sued Ihe Insuranca Company of the State of Pennsylvania ("ISOP") ragarding an insurance coverage dispute over
claims made by Manpower against ISOP for “business interruption losses and the lossas of its business persanal property and unprovements and

bettenmants =’ The lawsult arose over a June 15. 2008, partial bullding collapse that “rendered wholly Inaccessible™ the offices of Manpower's

subsidiary, Right Managemenl, "because the building could no longer be occupled by order of the Parisian Department of Public Safety? (lhe
~Parisian Order’). Notably. Right Management's office space and furnishings were nol damaged, bui the collapse mada it impossible to access the

office space and interior furnishings.? In time, Right Managemant relocated, but due to the continued Parisian Order regulations, it was not able (o

gain access 1o either its restricted office space or its office furniture inside that office space * The building collapse and Right Management's inab:lity
{0 access tha office space or its furnishings (due to the Parisian Order) caused Right Management to lose income and (o incur "expenses kom the

interruption of its business cperations.”

The inaccessible office was covered by two dilferent policies: a “difference in conditions policy—the ‘master’ palicy—issued by ISOP and covenng

Manpower's operations waridwide™ and a policy carried by Right Management issued by ISOP's French atfiliate, AlG-Europe {the "local poiicy’) 4
According lo the distric! court, "Ihe local policy provides Ihe [irst line of coverage, and the master policy fills in the gaps by providing excess coverage

over ihe local policy's limits, or by covering specific losses that are not insured under the local policy.”® Afler the collapse, Right Management
recaverad $250,000 from the local policy "pursuant lo @ provision covering losses caused by a lack of access by order of a civil authonity's and

$250,000 from the master policy under that policy's lack-of-access provision.'® Manpower, hawaver, also sought up to an additional $12 milion from
ISPC under the master policy for claimed "business interruption losses and the loss of—not dainage lo—Ihe business personal praperty focated in
lhe office space Right Management could no longer access, as well as the improvements and betterments il had made 1o that space and had to

replicale in Its new olices.™'* ISOP danied tha claim under the master policy for these fosses, and Manpower filed this tawsull in the district court i

The Motion for Summary Judgment

On its motlon for summary judgment, ISOP argued that Manpower was nol entitled lo reimbursement for the claimed expensaes under the masler

policy because the losses “were nol caused by Ihe bullding collapse, but only by the [the Paristan Order] closing ] the buikling “'* Manpower
argued Ihat it was entitled 1o reimbursement for the expenses “because ils interest was nol hmited o the portion of the building reserved for its
axclusive use, bul also included common areas. elevators and staircasaes. safely systems, and the building's loundation and support siructura, which

wers necessary 1o ils use of the leased space.”'* Any damage to the struclure Manpower argued, thet made it impossible for Manpower to operala
out of that location “tnggered the coverage under the masler policy’s general business interruption pcovision."’

In s ruling on the cross motians for summary judgment the district court ruled that “the collapse rendered Ihe entire [bu.iding] unstable. a1 least for 3

pertod of eight to tan weeks follewing ihe collapse, during which lamporary measwas were taken 10 ensure the building’s stability “'® Specifically the
district court stated, "1t was the collapse itsalf thal prevented Right [Management| from using its offices. and the {Paris:an Qrder| merely confirmed
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that the collapse rendesed the enlire bullding unstable.”'” As such, the district court ruled that Manpowar was “entitled {0 raimbursement for eny
business interruption losses { sustained between the collapsa and the thne the necessary repairs could have baan, or were compleled, up 10 $15
E1l ]

millien,
ISOF nexi filed a motion in limine alter expert discovery ended 1o exclude Manpower's damages expert's opinion regarding Manpawer's husiness
interruption loss ciaim arguing thal his oulcome “was not the product of a reliable methodology.”™ The naster policy contained a provision thal
detalled the methodology for detarmining last profits In the event of a business intarruption (lost revenues minus non-continuing axpanses}.’“ The

district court ruled that the expert properly followed the prascribed methodology and that his "calculations ware, therafore, straightforward "'
Hawaver, the district court went further and staled that ihe question of whelher those siralghtiorward calculations were reliable "turns on whether [lhe
axpert} used reliable meihods when selacting the numbers used in his calculations—-specifically, projected total revenues and projected fotal

expenses.™ Al issue. according to the districl cour, was Manpower's expert's choics of a 7 76% growth rate in imaking his calculations (reflecting

Right Management's income growth for a five-month period in 2006).2° 1ISOP argued this growlh rate projection was improper because it did nol
accuralely raflact Right Management's “historical pedformance, which included a negative average annual growth rate of 4.78% during the period

2003 to 2008, and & mere 3.8% growth rate n the peried of January 2005 to May 2006."2 At his deposition. Manpowar's expert axplained that he
was awars of Right Management's performance from 2003 an, but that he *used a shortar period from which to extrapoiale the growth rate because
according 10 Right [Management's] managers, the recenl acquisition of Right [Managerment] by Manpowar and tha enactment of new policies and

installation of naw managers had tumad the company around by the end of 20052

The district court did not take issue with Manpower's expari’s use of a “basic grawth-rate exirapalation..."® but instaad rejected Manpowar's expen’s

choice of the specific growth rale.”” Moreover, the district court took Issue with Manpower's expert relying on his Interviews with Righl Management's
management because. according to the disirict court *[Manpower's experl] is not an expert on business management, and thus [Manpower's

axpert’s] conversations with Right [Management's] managers cannol be considered a reliable basis for a revenue forecast.”?® Finally, the distrct
court rejecled Manpower's expert's choice *to Ireat Right {Management] as essenlially a new business, the valuation of which requires examination

of other indicators 1o make up for a lack of a track record."™® As such, the disirict court ruled in favor of ISOP's motion in limine and excluded
Manpower's expert from testitying 3*

The Reconsideration

Manpower filed @ mation to reconsider with the district court arguing that Manpower's expert had performed a moms complele analysis than the
district court appreciated including “caiculating various growth rates” and that the district court “misapplied Rute 702 and Daubert by taking out of the
jury's hands the questions of whether [Manpower's exper's} reasonably relled on lhe testimony of Right Managemant axeculives and whether a
growth rete derived lrom a five-month perod was reasonable.”' Manpower alsc submitted a supplemental report from ils expert. This supplemantal
report consisted of an affidavit in which Manpower's expart:

lurther expleined parts of his expert mpoit. For example, he sttastad that he did more than simply selact the fvo-month growih from one yaar Lo the nexi, citing &
{obis in lis report in which he sampled iongar and shorter growth periods. [Manpower's axpent] said he beiievod thal the growth rate yielded by the five-monih

wa3 more reliable and conservative that those derdved from 12-and 14-month poriods (20 1% and 13.67%, respaclively} £

The district court again held that Manpower's expert's “conversation with Right [Management's] managers was not 8 refiable basis for his selection of
a growth rale,” and that the fleid of forensic accounting requires an expert lo do mare than develop a fist of possible growth rates and choosing a

growth rate from that ¥st.™ According to the district courl, Manpower's expert “should have cited ‘literature from the fleld of forensic accounting’
bacause 'it's what's normal In the fleld of forensic accounting that matters.™ As the districl court saw {t, Manpower’'s expert was doing fittle more

than relylng “merely on his intuition rather than establiished principles.™ Afier Ihis ruling, on September 6, 2011, the district court ruled in favor of
ISOP's subsequent motion for summary judgment because "without [Manpower's expert's| lesimany, Manpower lacked any evidence to suppart the

existence or the amount of 8 business interruption logs.*
The Appaal

Manpower appealed to the Saventh Clrcuit Court of Appeals arguing that the districl court sbused its discretion in not allowing Manpower's expent 1o
teslify and the Seventh Circuit agreed: “in this case, we conclude that the concems that prompled the district court to exclude Sulhvan's opinion
implicated nol the relighillty of Sullivan's methodotogy bul the conclusions that it genemled. Sullivan ‘ulilized the methods of the relevant
discipling,"37 In its ruling, the Seventh Circuit expanded on lis prior rulings regarding a trial court's discration when it cosmes ol to reviewing an
expert’s methedology. but to reviewing the basic dale an expert plugs into an established (or, in Ihis case, contractually prescribed) melhodology.39
The Seventh Circuit ruled that the distrct court's assessment:

of the reilabiity of the methadology ought lo have ceased [or procesdad Io the second variable in the business-loss equalion } Insiead, the disirict court dniled down
{o a iturd lavsi in order fo as3ess the quality of the data inpuls Sufliven sefecled in emplaying the growth rale axtrapolation methodology \What the disirict cour! look
{asue with was not Sulliven's growltrrate exirspolation methodology, but rather his seisction of certain dala from which o exlrapoiate. indead, the disinet court
effectivaly acknowiedged that its problem was not with Sultivan § mathodology b with s dats sefection whan it stated {hat ‘had Sulliven notf chosen such @ short
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base panod for calcufating lost reveniues, | might heve found his analysis reilable ~ Tha district court thought Sullivan shoutd have Selacied different data, coverng &
longer pariod, as ihe base for his projection. but the selection of data inpuls to employ in @ model is a question saparate from the reliabitity of the methodology

reflacted it the modal itsel **

The Seventh Circuil's ruling Is consisient with its own previous rulings and is instructive to boih tawyers and damages experts.

In another racent casa, Stoflings v. Ryobi Technologres, 725 F.3d 753 (7th Cir. 2013}, tha Seventh Circuit held that even though a qualified exper

used a “rough estimate,™* axcluding those inputs was an abuse of discretion.' In Stollings. the disirict court found that the expert used a valid
methodelogy “but found the expen's opinton unreliable only because he concluded that one of the key dala inpuls he used was not sufficiently

reliable.”*? The Saventh Circuit reversad because “[tIhe Judge should have Jel the jury detarmine how the unceriainty about [the accuracy of the data

input] atfected the weight of [the expert's] testimony.™*? Moreover, in Smith v. Ford Motor Co., 215 F.3d 713, 718 (7th Cir. 2000}, the Seventh Circult
held that: *Tha diatrict count usucps the rote of tha jury. and therefore abuses its discretion, if It unduly scrutinizes the quality of the expen's data and

conclusions rather that the reliability of the methodelogy the expen employed.™* According to the Seventh Clreuit:

Reliabiltty, howaver, is primarity a question of the validity of the methodoiogy employed by an expert, nol the quality of the data used in applying the methodology or
the conclusion produced. The soundness of the factual underpinnings of tha expert's analysis and the correciness of the export's conciusions based on thai analysis

are factual malters [o be delermined by the ter of fact, or. where apgropiale, on summary jugigment. ™

Conclusion

Litigators and experts should be aware of the distinclion made here by the Seventh Circuit between a Daubart chalienge to methodology and an
opposing parly's challenge lo data inputted into an accepted (or, again, in this case contractualiy mandated) melhodology for determining the alieged
dameges (or lack thereol) in a pending litigation. In Manpower the Court suggesis a damages expert should be granted soms leaway {subject, of
course, to the finder of facts determination) on the inputs an expert enters into his or her calcylations {so long, of course, as the calcutations
lhemselves survive Ihe Daubert analysis). This accaplabla range is, of course, limlted by other Federal Rules of Evidence intended o restnct
evidence thal is irelevant, prejudicial, etc. As such, the Manpower decision (and the preceding Seventh Circuit decisions) reveals important
considerations for lawyers facing Daubert challenges against their damages exper's chaice of inpuls into whal may be an otherwise acceplable
methodology or calculation.

! Manpower. Inc.. v. Insurance Company of the Stale of Pennsylvania, 732 F.3d 798, 799
{7th Cr, 2013)
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9 4d (eiting Stoliings v. Ryobi Technologies, 725 F.3d 753, 767 (7th Cir 2013)} see also Stollings at 765 ("Rute 702's requirernent thal the district
Jjudga determine that the expert used reliable methods does not ordinarily extend to the reliability of the conciusions those methods produce—ihal is,
whether the conclusions are unimpeachabia.”),

" According ta the Saventh Cirguit *Admittedly, this is not akways an easy hna to draw. As the Supreme Court observed in General Elactne Co v
Jomer, 522 U 8. 136, 146 (1997), “conclusions and methodology are niot entirely distine! from ane another. Trained experts commonly extrapolate
from existing oata.” The critical inquiry is whether there is a cannection betwean the date employed and the opinfon affered, it is the opimon
connecled to axisting data only by the ipse diut of the expert.” id,, that is properly excluded under Rula 702"

T Manpower, 732 F.3d 796, 807.

1d gt 807

*id at 807: see aiso Tuf Racing Products v. Am Suzuli Motor Corp . 223 F.3d 585, 591 {7th Cir. 2000).
* Manpower. 732 F 3d 796, 806 cibng Smith v. Ford Motor Co, 215 F 2d 713, 718 (7th Cie 2000)

*5 Smith v Ford Motor Co., 215 F 3d 713, 718 (7th Cir 2000)
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Introduction

Many legal and financial practitioners are facing increasing challenges an whethar alieged damages have heen proven wilh reasonable cerainly,
This article explores the theoretical and practical consideralians of reasonable certainty '

Achieving reasonable certalnty as to the calcutation of damages is a crilical goal in any mattac for which damages are 10 be proven, if @ party cannot
demonslrate that their dainages calculations are reasonably certain, the court is obhgated lo exclyde the testimony Without! this testimony, even
successful proot on liability may tead o an award of no damages. Cours have stated il this way:

i arder ihat # may be a recoverable slement of damages, the loss of profits must be te nalural and proxsmate. of direct, rasult of ha breach compiained of and
Ihey musi also be capable of ascenanment with reasonable, or suffcient, caitanty. . sbsolile cerainly is not callad for or required ”

Professional hleralure, court opinions, rules of evidence. and other bodles ol knowledge and works of law often ude the phrase “reasonable cerainty”
when discussing damages However, lhe threshold for reasonable certanty remains amb:guous. It is impartant to note that this discussion does not
define a specihc crecklist, mathematical formula, or mechanical manner of deducing whether damages opined by the expert is reasonable cerlainty
No such specific mechanism exisls that can be applied o all matters. indeed. as descnbed hargin, “most courts agree Ihat reasonable cenainty as to
damages Is a flexible. inexact concepl.™ Rather, this plece provides a discussion of the factors, elements, and/ar characlenstics of exparl apinions
that can generaly be considered lor any malter to determine the extent to which damages opined on by an expert nse to the leval of reasonable
certainty

The anrcle is segmented into several sacitons_ In fhe first section, we briefly raview the Federal Rules ol Evidence op the admissibiiity of expen
lestimony. We then consider certain sources from professional literature for discussion and commentary on achieving reasonably cerlain expert
opinions as to the calculation of damages. Finally, we review the recent opinion of ane natable judge, Judge Richard Posner, in Ihe case of Apple v.
Molarola. In this opinion, Judge Posner provides his guidance and interpretation on the efforts axpens should take lo achieva a reasonably cenain
opinion as lo damages. at teast as it applies in that case Taken fogether, these sections are intended (o provide guidance to lawyers and expers
loward achieving a reasonably certam rasull

The Fedaral Rules of Evidence

The Federal Rules o! Evidence {Rule 702) provide guiding pnnciples meant to hold expert testirmony to account. Rule 702 has lour components

The axpert's scisnlific, technical, or ather speciplized knowladge will heip tha tner of fact 1o understand (he avidence of lo deterrrune a fact in 1Ssya
The testimony is based on sutf-clent kazts or data
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Tha testimony Is the product of reliable principles and mathods
Ths expeit has rellably apptied the principles and mathods to the facla of the case®

These four criterla provide the general lramewark for damages experts to consider In developing thalr opinien. However, whether an experl's opinion
aclually meets the threshold of reesonable certainty in any pariicular court or for any particular mattar involves a more significant assessment of the
efforls undartaien by the expar {o delermina damages.

Attempts to Dofine “Reasonably Certain®

In many cases, courts and leemed commenlators have provided & definition or interpratation of what reagonably certain means in the context of
damages calcylations. The following s a catlaction of certaln of those Interprelations {emphasis added In each):

“Does the court think Lhat, given all of the circumstancas, this plaintif has presented suffciont evidence ta make it fair to awerd it the damages in question "
‘Oamagos for future lost profits must “ba capable of measurement based upon known reliable factor without undue speculstion.”®

“While f ls true that such damages need nof ba proved with mathematical cartainty, neither can they be sstablished by evidence which |3 speculstive

and conjecturel.*’

“The plaintff has the burden to present evidanca with a tendency lo show the probable amount of damages to aflgw the trier of fact lo make
‘the most Intelifgible and accurate estimate which the nalure of the case will pennit.

The amount of alleged lose “could not by spaculative, poasible or imaginary, 'but must be reasonably certain,**

Lost profits dameges should not be “loc dependent upon numeraus and changing contingencies to conslitute a definite and trustworthy
measure of demages.'®

Lost profils damagas should nol be based on "too many undetermined variablas® and “competsnt proof” addressing thesa varizbles could
have removed the “ost profit claim from the reaim of impermissible speculation.”™"!

“[Olamages nead not be proved with matheamatical certainly, but only with reasonable cartainty, and evidence of damages may consist of
probabliities and Iinfarances.,. Although tha law does not comrmand mathematical precision from avidenca In finding damages, sufficlent facts
must be Introduced $0 that the court can arrive at an intelligent est/mate without confecture.™

“[Alnlicipated profits may be recovered whan “they are reasonably certain by praof of actual facts, wih present data for a rational estimate
of their amount.'*"

As noted. atlempts 1o define resscnably certain have considered phrases such as “rational estmaie™ ‘Impermissible speculation”; “intelligent
eslimale”; “tmaginary”; and “Inelligible and accurate estimata”. These phrases demonstrate courls’ attempts o batter convey expectations and o
frame thelr evaluation of tha damagas testimony.

An an article for the Business Litigation Section of the Dallas Bar Associalion in 2011, Hon, Martin “Marty* Lowy noled that "[w]hatever methods are
used, the final calculation, as well ag ali of iis elements, should ba reasonable. Pul another way, the expert, Uke the jurors, should not leave

common sense behind.”'*{Emphasls added.)

Regarding the counts' varied assassmants of “ressanably cartain,” in 1929, Professor Charles T. McCormick succinclly noted:

{Aln examination of a large number of tha cases, in which ciaims for fost profits are assertad, ieaves one with a faaling that the vaguanass and generality of the
Principles which are used as standards of judgment in this fleld are by o means lo be mgretisd. It rasulls in a Raxibitity In the working of thejudicial process in these

cases — a iree pigy in the joinis ofthe mactine ~ which enabies (he judgea io give due effact tocestaln "imponderebias™ nof reducible to axact rule."

Indsed ihsse quotes fram various caurts demonsirate the “frea play in the joints” dascribed by McComnick. This supports the concept of a “best
afforts™ doctine when evaluating the threshold of reasonably cerlain. However, a camparison of tha following three opinions demonstrale the wide
lattude courts have used when evaiualing whather “best afforts® necessanily results in a reasonably certain result,

“If tha best svidence of damage of which the shtuation agmits is furnished, this is suficient. ="
“Thaugh plaintiff's proat 'not without faul,' &t was sufficlent because # was the best reasonably cutainabie under the cincumatances. '’

“The quantity of proof is massive and. unquestionably represents business and industry's most advanced and sophisticated mathad of prediciing the probabla
tusuits of cantemplated projacts. Indeed, it is difficult to conchude what additional relevant proof could have baen submitied by [Ihe plantiff] in suppor of its attempt
1o asteblish, wilh raasonable Cerainty, Ioss of prospective profits. Neverthetass, {the claimant's] proof Is insufficient 1o meet the fequited standard -'*

A review of the case referrad lo In the laltar quote Is Instructive. In that matter, the court's concerns appear to res with the foundation for the analysis
of the expert. That is, while the expart may have ulilized *business and industry's most advanced and sophisticated method’ in the calculation, If the
foundatlon of such analysis is speculative or unreltable, the result may be speculative or unrefiable, as well. The coud In that case appears to
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amphasize the Importance ol the "foundation® of the expent analysis in its determination of whether the result is a reasonably certain measure of the
damages In that case.'® The importance of a “stable foundation” was also noled in Conlemporary Mission, Inc. v. Famous Music Comp., 557 F.2d
918, 926 {2d Cir. 1978) where the court indicated "ihe plaintitf must show 'a stable foundation for a reasonable estimate’ of damagas. . i

In November 2010. Robert Licyd of the University of Tennessee, Knoxville, published The Reasonable Cerlainty Requirement in Losl Profits
Litigation. What it Really Means.?' This resesrch paper provides a comprehensive review of court opinlons which considered the reasonable cartainty
of [ost profits damages. 'n this research paper. Lloyd concludes that there are six faclors cousts consider “lo delermine whether a party has proven

lost profits with reasonable certainty. "2 Lioyd noles Ihat these factors are.™

The court's confidence that the estimate i3 accurate
Whaether the court is certain that the injured party ha suffered af l2asl some damage
. The degree of blamawarthiness or meral fault on the part of the defendant
The extent to which tha plainlit has produced tha bast available avidence of lost profits
Tha amount ai stake
. VWhare thera i3 an eftemative mathod of compensating the injured party

Q@ B W N =

Several factors listed by Lioyd ere seemingly beyond the calculations that are typically prepared by an expert. but may be relevant for counsal's
considaration. Lioyd notes that "[ijn most cases, courts deciding whather lost profits have been proven with reasonable certainty consider ali or

almost all of thesa factors” but also indicates that “[tJha vast majority of opinlons focus on only one or two factors 234

This discussion illustrates the chalfenges that experts face: If the counts provide varied guidance on whal is or is nol reasonably certain, how is an
expert to know whether his or har work is reasonably cerain? A common thems in the malerials and opinions described is that the expert inust
develop a foundatlan for his or her work that is based on reasonable facts and bulid on that foundation with the exper’s bast alionl using the
documents and information reasonably available to them. An expert must then consider what is his or her “best effort.® This term, much fike
reasonable cerainty, does not have a standard, clearly adiculated definition. In the following seclion, we review the recent decision of Judge Posner
in Apple v. Motorola, Tha opinion of Judge Posner provides ancther, recent, review of one judge’s assessment of both “reasonable certainty™ and
“best effort” as it partaing to damages. The opinion cof Pesner is not Hkely shared by eli damages praclitionars, or all judges. but il doas provide a
thorough discussion of issues pertinenl to this article

Apple v. Motorola

In Apple v Motorola, Judge Posner took a stemn approach in affirming that “any step that renders the analysis unreilable...renders tha exper’s
testimeny inadmissible.” Posner proposed three “tests of adequacy® that the court should conslder when exercising is duty as gatekeepar. Of
particular interest are the reasons the Apple and Motorala expens falied 10 meet the threshold of reasonable cartainty. .

Judge Posnaer specified three tests to agsess the merits of expert testimony:

1 “[wihether ifva azpert has sufficiantly sxplained how he dertved his opinion from the evidence thal he considered-*

2 wnetner the axpan *[ejmploys in the countroom ine same level of Intellectusi rigor that characterizas the practice of an expert In the relsvant Nekd™™

3 “[elven where axpan testimeny is admissibla it may be 100 weak to gal the case past summary judgmaﬂl"'

By using thasa tasts, Posner evaluated whether the expert exercised best efiorts to develop a;

sound opinion based on

an accepted mathod apphied to

refevant data

judgad aganst tha imellsctual ngor of an ndustry expen,

Tast 1:

The first test of the adequacy of proposed exper testimony for Posner is “whether the axpert has sufficiently explained how he derived his opinion
from the evidence that he considered. Any step that renders the analysis unreliable renders the testimony inadmissible. This is frue whether the stap
complately changesa rellabla methodology or merely misapplies that methodology.” Federal Rule of Evidence 702{d) states thal testimony may be

admitted if ihe “expert has reliably applied the principles and methods lo the facts of the case.”?® Thus, Posner takes Rule 702(d) one siep further.
For Posnar, a "besi affort” at “reasonable cerainty” to “reliably apply” principles to the facts of the case nolonger appears sufficient®

httens-Fntnar err ram /artinla 0ARN0AQN0LO rannnmalla namaieis 07 D0 DA/ DTV cncamlcn comanod nioINNY a

23




“Reasonable Certainty” Remains Uncertain | Stout Risius Ross Page 4 of 7

Sound opinlen; The court looks to several key variables to assess whether testimony has achievad reasonable cerainty. These varlables include
sound data, accaptable methodology, and logical opinion. Posner offars an example during his discussion of Expert M's {expert for Motarola) patent
valuation. In thls insiance, Experl M assigned the patent in quastion 2% of the total portfolio value despite the fact that the aclual patent reprasentad
only 1% of the tatal number of patents in thet portfolio, Ustimatsly, Posner concludes that Expert M's testimony would be excluded, because Expert

M's declaration does not answer that essantial quastion: How 1o pick the right non-linear royalty. Posner's criticlsm Indicates his distasie with the
unsubstantlated number. it may well be thai the patent portfolio consisted of patants of various values {i.e., 100 patents do not necessarlty retain 1%
each of the fatal value). Indeed, Expert M may well have had good, gualitative reason 1o altach a premium 1o the patent in question. Naverihaless,
Experl M's inabillity to attech this premium tosome quantifiable variable randered it a "gap® in his analysis. Once again, Posner lakes a hard line
approach in atfirming that, “any step that renders the analysis unrellable... renders the expert's testimony Inadmigsible.® This Indicates Posners
congideration of a judicial duty to exclude testimony where il falls short of this first tast. Indeed, this appears consistent with the case of ATA Airlines
v. Fedaral Express Corporaticn wherein Posner siated that, “the evaluation of [expert testimany] may riol be aasy: the ‘principles and methods’ uaed
by experl witnesses will cflen be difficull for a judge o understand. But difficutt Is not impossible. The Judge can require the lawyer who wants to offer
the expert's teslimony to explain to the judge In plain English what the basis and laglc of the testimeny are ... If a pary's own lawyer cannot
understand the testimony ... the tastimony should be withheld from the jury.”' He even proposes that, In particularly complex or tachnical situaions,

the court should hire an aid to help the judge gauge the vatidity of testimony.3?
Tast 2;

The second Iest stales that an expert should *employ in the courtroom the same level of intellectual rigor that characienizes the practica of an expert
in the fiald,” “Sufficiency™ and "Reliability,” for Posner, saam lo be evaluated as a “best effort” analysis defined as the rigor that could ba expaclad of
an industry expart. This standard is a high one, and particutarly refevani to the {a} quallty of dala, (b) the expers chosen methodology, and {c) the
general standards of enalysis (for example: did the expart consider altermnalives?).

Quality of dats and methodology: Judge Posner in Apple v. Motorota largely melded these two areas by virlue of the fact that he did not believe
that the method for obtalning data was sound. Twice Pasner finds Expert A (expart witness for Apple) falls shon of “best elforts® when compared
against the standard of intellectual rigor of the industry expert. Posner appaars fo further Rula 702 by qualifying the word “reliable™ and supplanting
the metric "Intellectual rigor of the axpert in the field.” The lollowing example sarvas as an Hlustration: Posner states, “) am meraly assarting thal the
survey that Motorola did conduct, which did not [ook for aversion o partia) obstruction and so far 8s [ can tell had nothing to do with its pricing, but
rather with helping the company to datermina which programs and features are particularly important 1o users, Is not the kind of survey thal Expert A
= assuming him to be a rasponsibie adviser on markeling or cansumer behavior - would have conducted ** Tha inference, therafora, Is that sound
financial analysis alone may not be sufficient for edmissibllity of the financial expert's testimony. Indead, his burden may ba greater; a “best effort” at
achlaving the ‘reasonably certain® threshald eppears to be judged by Posner agalns{ the banchmark of the “intellectual rigor of an industry expert.”
Second, Posner dismissed Expart A on the grounds that his dus diligence was not to the standard of the Industry expert. *Supposa Experl A had
bean hired by Melorola to edvise on how Motorola might ablaln the functionality of the *263 [patent] at lowest cost without infringing on that patent.
Obviausly, he would not heve gone Io the palentee for that information! For It would be in the patentes's interesl to suggest a method of inventing
around that was extremely costly - because the costiier tha invent-around, the higher the ceiling on reasonatle royally.”** Posners disagreement on
the method used to aggregate dala for the purposes of the expert's anelysis demonstrated to him that the expart fell shart of Posnar's interpretation
of “best efforis™ and consaquently tha thrashold of “reasonable cartainty.” Spacifically, he takes issua that the hypathetical "expert In the indusiry”
would nol have followed this pracedure of markel research.

General standards of analysis: On the third point, It appears that a fallure to cansidar allernatives would fall short, at least for Posner, of the
“vigorous® standard expected of an industry professional. *This Is one fatal defect in Expert A's praposed tastimony (ralerencing the survey
criticzad), but thera Is another, and that is a failure 1o consider allematives to & 35mm royalty that would enable Motorola 10 provide the superior
gesiural contral enabiad by the relevant claim in the Apple patenl. In reference to this siluation, Posner once again compares Expart A ta the
hypathatical Industry by creating a hypothetical skit in the text af hig Judgment. Posner asks his reader to “imagine a conversation between Expent A
and Motarola, which Il pretend hired Expert A to advise on how af lowest cost to duplicata the patent's funclionality without infringament:

Motorota; “What will § cost ua o invent around, for that will place a ceifing on the rayalty we'll pay Apple.
Exparl A: “Brace yoursell* $35 (million] greanbacks.”

Matorola: “That saunds high; whare did you get that figure?”

Expest A: "l ashked the angineer who worked for Apple.®

Molorota: “Dummkoph You'rs firsdl™®

This dialog servas Lo iliusirate several key points: 1) Posner once again compared Expert A's patformance against that of the hypathetical industry
expert - In this case, a consultant; 2) A fallure to consider alternatives will undermine expert lestimany admissibllity. indead, ih Posner's later
consideration of a separate Motorola expert, Expert M-2, Posner reinforced this position by excluding her testimony because "Expert M-2 failad 1o
consider the range of plausible alternatives.”

Pasner seemed to sdvocate precluston of axpert testimony that falls short of the above thresholds “where an [expert| failed to do so — then his
praposed testimany should be bared.” Note the definitive nature of his language; he stales that testimony “should” be barred, not that it “may” be
barred.

Test 3;
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Posnera third test — “(a]ven where expert teslimony is admissible it may ba (0o weak to el the case past summary judgment® ~ Is less revealing.
Simpty put, It appears to serve to reaffirm the wide Judicia! discration enjoyed by the court in its role as “getekeeper.” Here, Pasner citad the case of
Hirsh v. CSX Transporiation Inc.,28 wherein the court dislinguishad between the admissibliity of evidence and its suificlency. As circumstances
would have i, the court permitted a summary judgment daspite the fact that opposition axpert testimony was admissible under Dasbert.37 In other
words, despile a valid axpert opinion, the marits of the case may be that the testimony's validity does not compel the court to entertaln a iriat

Concluslon

A “reasonably certain® threshotd for expert testimony s a funciion of "best efforts” having regard for the meiits of the case. The courts enjoy a wide
|udiciat discretion in datermining whether of not the expert's testimony qualifies as a “best® effort and it appaers thal the cousts will look toward
saveral potentiel varablas including, bul not limlied to: {a) soundness of opinion based upen (b} an acceptable methodology underpinaed by (c)
ralevant datz, all of which is lo ba judged agalnst and, at least according to Pasner, (d) the Inteliectual figor that could be expected of an industry

expert. Finally, where expert tesumony falts short of the slandard, Judge Posner believes that the trial judge “should® throw out the lestimony In
question, The word “should* may serve as fertile ground upon which tha seads of a new “duty Io exclude” tesimony may grow,

' Of course, with a lopic of this breadth end significance, this piece is not meant lo serve as a comprahensive analysia of all relevant aspecls of
reasonable certainly.

2 Momis Concreis, Inc. v, Warrick, 868 So. 2d 429 (Ala. Civ. App. 2003).

¥ Minkowsity, A Not intractable Problem; Reasonable Certainty, Tractebel, and theFroblem of Damages for Anlicipatory Breach of a Long-Term
Contract in 8 Thin Markel, Columble Law Review, Vol. 108, Page 467

* Federal Rules of Evidence (As amended Apr. 26, 2011, eff. Dec. 1, 2011},
Y Lioyd, Tha Reasonabla Certainty Requiremsnt in Lost Profits Litigation: What it Really Means, November 2010, Page 6.

¢ | loyd, The Reasonable Cartainty Requirement in Lost Profits Litigation: What it Really Means, November 2010, Page 7 (ciling Bykowsky v
Eskanezi, 2010 N.Y. App. Div. LEXIS 3317 (Apr. 27, 2010).

! tioyd, The Reasonable Certainly Requirement in Lost Profits Litigalion: What it Really Maans, November 2010, Page 28 (citing Katshee v. Nav
Bob’s Golf of Nab,. Inc., 472 N.W.2d 372, 379 (Neb. 1991)

® Banks, Lost Frofits for Breach of Contract: Would the Court of Appeals Apply the Second Clrcuits Analysis?, Albany Law Review, Vol. 74 2,
2010/2011, Page 643 (citing Duane Jones Co. v. Burke, 308 N.Y. 172, 182, 117 N.E.2d 237, 24748 (1954) (quoting SUTHERLAND ON DAMAGES
§ 70 (4th ed. 1915)).

® Banks, Lost Profits for Braach of Coniract: Would the Court of Appeals Apply the Sacond Clrcuits Analysis?, Albany Law Review, Vol 742,
2010/2011, Page 844 (citing Kenford, 87 N.Y.2d at 259-60, 483 N.E 2d al 234, 502 N.Y 5.2d at 131,

19 ganks, Lost Pmfits for Breach of Contract: Would the Court of Appeals Apply the Second Circuits Analysis?, Albany Law Raview, Vol 74.2,
201(/2011, Fage 644 {citing Wilherbee, 155N Y. al 453 SONE, at 60).

" Banks, Lost Profils for Breach of Coniracl: Would the Court of Appeals Apply the Second Circuits Analysis?, Albany Lew Review, Vol 74.2
201072011, Page 644 (citing 155 N.Y. at 405, 824 N.E.2d a1 1012, 604 N.Y.5.2d 8t 917.

2 Detghanty v. First Penn. BK, N.A. 318 Pa. Super. 90, 484 A 2d 1243 (1983),
" Independent Business Forms, Inc. v. A-m Graphics, inc, 127 F.3d 638 (8TH Cir. 1397)
" Hon, Martin “Marily" Lowy, Proving and Defanding Lost Profits Damages, Dallas Bar Association, Businass Litigation Section, June 2011, Page 11

" Lioyd, The Reasonable Cerlainty Requirement in Lost Profits Litigation: What it Really Means, Novembaer 2010, Pags 36 (citing Charfes T.
McCarmick, The Recovery of Damages far Loss of Expected Profits, 7 N C. L. Rev. 235 248 (1929)}.

18 | loyd, The Reasonable Cerainty Requiremsent In Lost Profils Litigation. What 1t Really Means, November 2010, Page 37 (citing Chartes T
McCarmick, Handbook on the Law of Damages §27 al 101 (1935).

¥ Lipyd, The Reasonabie Certainly Requirement in Lost Profits Litigation. What it Really Means. November 2010, Page 37 (citing Koehnng Co v,
Hyde Const. Co., 178 So.2d 838. 853 (Miss. 1965).
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' Lioyd, The Reasonable Certainty Requiremnent in Lost Profits Litigation' What It Really Means, Novembar 2010, Page 40 {citing 493 N E 2d at
236).

'? Banks, Lost Profiits for Breach of Contracl. Wauld the Caurt of Appeals Apply the Second Circuits Analysis?, Albany Law Raview, Vol 74 2,
201072011, Page 645 (citing Kenford, 87 N.Y.2d at 262. 493 N.E.2d at 336, 502 N.Y.S 2d at 133.

* wathne imports, Lid. v. PRL USA, Inc (63 A.0.3d 476 (2009}, 881 N Y .5.2d 402)(citing Contemporary Mission, Inc. v Famous Music Corp , 557
F 2d 918, 926 (2d Cir 1976).

M Lioyd, The Reasonable Certainty Requirement in Lost Profits Litigation- What It Really Means, November 2010.
Rig a6

E

24 id 6

* Apple. Inc And NeXt Software Inc {/a NeXT Compuler, Inc.} v. Motorola, Inc. and Molorola Mobility Inc., No 1'11-cv-08540 (E D M (May 22.
2012},

*1d et
id at4.
# Federal Rules of Evidence {As amended Apr 26, 2011, eff. Dac, 1. 2011)

* Apple. Inc, And Nex{ Scftware Inc v. Motorofa inc and Molorofa Mobility, No 1:11-cv-08540, (ED. it May 22, 2012). Nolably, this particular
requiremant was firs! suggested In the case of ATA Afrlines, inc. v. Federal Exprass Corporation, No 11-1362,11-1492 {S D Ind Decamber 2011}
Hare. Judge Posner indicaled thal the burden for “sulficient explanation® is to be shouldered by the expert, counsel, and judge He stated, “it 15 the
{Jugge’s] responsibility. as painful as it may be, to screen axpert testimony, howaver lechmical: wa have suggested aids (o the discharge of that
responsibility * Pesner conlinued, “fijf a party's lawyer cannot understand (he iestimony of the perty’s own axpert, (ha testimony should be withheld
from ihe jury. Evidence unintelfigble to the Irer or triers of fact has no place in a irial.”

o Apple. Inc. And NeXt Software Inc. (f/a NeXT Computar, inc.) v. Motorofa, Inc. and Motarola Mobility Inc., No 1 11-cv-08540, (E D. ifi. May 22.
2012)

Y ATA Airlines, Inc. v Federal Exprass Corporation, No 11-1382.11-1492, (5.0 Ind. December 27, 2011).
Yid a2y

™ Apple. Inc. And Next Software Inc., (f/a NeXT Computer, Inc ) v. Motorola, inc. and Molorola Mobility. Inc.. No 1 11-cv-08540, (ED. Il May 22,
2012}

Mia at 16,17
Bid gt 17
* Hirsch v. CSX Transp.. inc., 656 F 3d 359, 362 (6th Cir 2011),

¥ £SX Transp.. inc.v. United Transp, Union, 879 F.2d 990, 1004-05 (2d Cir. 1989)
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Introduction

The use of arbitraticn for commarcial dispules continues 1o be a topic debated amongst corporate counsel and hhigators. A racent study conducted
by the Rand Instilute for Civil Justice had the lollowing key findings:'

A majeniy of respondents balieve that confractual arbrration is balter, faster, and cneaper than htigation, with most claiming 1t {s “somewhat” so,

A latga malorily {11 parcent) percelve profassional arbliralors as tending to spiit awards, regantiess of the ments of Me case, ralber inan tuling sirongly in tavor of
e parly
A mujonity betieve that in adition 10 lima and cost savings, lour facisra encourage the usa of arbitralion:

Avaiding exposure 1o potenhially uncenam or emotionally driven jufy awards
Control over the ordsatse’s quatfications

Confidentiality of proceedings and decisions

Complexiy of cases and/or contracts

Further, he Rand study found that a majority of respondents considered that arbitration was strongly discouraged by only ane laclor ~ (he right of
appeal

While arbiiration has its advantages. many siili consider gne disadvantage to pertain 1o the awards lound by the atbilralors. Despie cerlain evidence
lo the contrary. a majonty of raspondents to the Rand study still believe the norm amongst arbitralors is to "splil the baby “ Further, lhe sludy noles,

“Qur findings suggest that there is widespread belief that arbliration leads to compromised awards. "

Consequently. the topic of Ine presentation of damages In complax commercial dispules continues to be of significant inferest and development. This
articla discusses cerfain of tha trends th the presentalion of damages in arbitration. In addition, the amicle presents a brief discussion on how

Detaware is providing an imtoresting example of how lo usa arbitration as a fast-track venue for corporale litigation *
Laylng the Foundation

The issue of damages becomes cntical eary in tha case development. in a recent articia for tha Nationai Acadamy of Distinguished Neufrals, John
Sherill, Est , noled: “Al the preliminary conlerence, the arbitrators should describe tor the parties iheir general philosophy that will be followed for
administering the case lo keep 1 moving smoolhly toward a finai resalution, Also, normally discussed al Ihis conference are summaries by counsel of
claims, damages and defenses. the scope of the discovery to ba engaged in by the parties (deposillons, Interrogataries. document producton, elc ).

and special problams or legal issuas thal counsel feel will be present in the dispute **
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Arbitrators are increasingly seeking a more in-depth assessment of damages claims earty in tha case. Experienced arbiiralors understand that in
order lo move forward with reasonable discovery, one must understand what the parties are arguing. In & complex commercial dispule, the claimed
damages can be a crilical component lo those arguments. As such, arbitrators are increasingly adopling a proactive approach to understanding
damagas such that ihe process can be more effactively managed. This alse provides the arbitrator with the apportunity to understand how the case
{s developing with respect to damages as the facts becoma evident, rather than waiting until the hearing to learn of the experls’ thoughts and
findings.

A Waorking Group af the Conflict Pravention & Resolutien Institute has been studying haw damages are detemmined in arbitration. The group recently
produced & “Protocal an Determination of Damages in Arbidration.” In this report, il prescribes that erbitrators address, in or abouwl their Inttial
conference with the parties, the subject of damages, having the perties articulate thelr thearies of compensation and their defenses, including
initigation of damages. Addressing these matters early in the proceeding, instead of teaving them In the backgraund for presanlation at later stages,
enablas tha arbitralors lo have a greater understanding of the relevance of evidance presented {o them and may aneble bolh partles and arbitraters

1o understand betier the legal and factual aspects of the dlsputa."

The advantage for the arbitrator Is that ha or she wlli have an understanding of both ihe damages clalms {amounts) as well as the inputs and
assumptions that will need to go into thase calculations. This pravides a foundation for the arbitrator io more effectively manage the praceeding, fimit
or expand discovery, and understand the impact / relevance of certain facl findings on the calculalion of damagas.

Reconciling the Experta

Ottentimes in commercial dispules, the axperis are cafculating damages utilizing different frameworks or different expectations regarding the
polential findings of the arbltralor. At the hearing, this may leave lrreconcilable diffarences between the opinions of one axpert and anothar.
Altemstively. one expert may simply address concemns in the assumptions and conclusions of ancther expart, bul nol oifer any independsnily
developed opinion. Another irend being considered by arbitrators is having the axperts work more collaboralively.

Arbitrators certainly recognize that sach party may want lo have their exper consider the facts Independent of another expert, but it can be haipful
for the arbitrator to understand where {he similarities exist between tha expers and where the differences truly exist. One way lo accamplish this is to
have the experts participalte in some form of jaint presentation. This may be prior ta the hearing or it may be during the hearing.

In a 2007 arlicle published in the Dispule Resolution Joumal, Gearge Ruttinger and Joe Meadows of Crowell & Moring LLP discussed ihe passibility
of having the experts teslify in each other's presence. "All counsal can agree to have both sides’ experts present lastimony at the same tima. In this
scenario, “duefing” experts may question each other, giving the arbiralors real-ime insight into the cormpeling views on the most contasted issues.

This format can benefit 1he side thal has the stranger expert witnesses ™

Additfonally. John Sherrill's article for the National Academy of Distinguished Newtrals noles several similar lrends among arbitrators learning about
ihe damages madels of the experts;

The presentation of direct testimony of witnesses in writing, with the witness being subject only 1o live
cross-examinstion

using “panels” of wiinasses irom each side 10 simuttaneocusty tastfy ragarding broad lssues, rathar
then putting each wiiness on the stand separately

Direct confrontations betwesn cpposng experts, wilh aach axpert given the opportundy lo question the oppesing expart, and aliowing ihe arbitrators to ask
questions as apptopriate

Biturcation af the procesdings 1o hear anly e portion of the case dealing with labillty before accepling any evidence conceming damages. Of course, a proliminary
finding of no liabilily would obviate ihe need for any evidence of damagas, sometimes saving significant heanng tima  However, Ihis procedure would only be more
afficiant i the proof of damages can ba completoly separated from evidence conceming labllity, which {s often not the case.

These recommendalions echa many of the significant issues Identified in the report of the Confiicl Prevention & Resolulion Inslitute.

Asbitralors are also Increasingly asking proactive questions fo more completely understand damages calculations. Ruttinger and Maadows nole.
~Counsel who has confidence in the expert may invile Ihe arbilrators 1o question the expert directly on conirovarsial malters before the other side's
cross-examination. Having arbifrators quastion the expert witness al this lime may lessen the impact of a skillful cress and provide valuable insight
into the direction ihe arbitrators are leaning. In addllion, it provides counsed wih an apportunity to make midcourse corrections if noeded.® As
discussed below. Ihis 2iso providas the arbitrators with the apporiunity to make more informed decisions regarding the damages pursuant lo thelr
factual findings

The Presentation of Damages
While arbilralors may request detalted reports and schedules be submitted by the experts. they are increasingly aware that the complexity of a

damages calculation Is often nol clearly understocd from simply reading the expant report. While the expert may have fuifilled their obligation to fully
disclosa the methods used and the basis for their calculations, it can often be difficult to completely describe how each facior of such a calculation
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relalas to other factors. That Is, even experienced commercial arbitrators will likely be unable lo recreale an expert’s damages medel lo undarstand
Its inner workings.

The Protacol developed by the Confiict Prevention & Resolution Institute “sets out prescriptions for the presentation by experts of their damage
calculations, raquiring that they make their presentations in a way that permits the arbitralors to understand not only Lhe resuits, bul also the

mathodology by which the experts reached thelr conclusians and how diffarent assumptions may aiter the calculations.”'?

ORen, arbitratars are In need of a more complete and detailed explanation of how the damages calcylations are constructad. In paricular, arbitrators
may ultimately find in favor of cenain facts thal do not perfectly match the damages framework for either experl. However, withow! an intimate
undarstanding of the damages framework, the arbitrator may nol be able to modify the calculations of the experts lo delermine an award that Is
congruant with their factuat findings.

New Dalaware Arbitration Rulas

The Detawara Courtl of Chancary recantly adopted new arbilration rules. These rules previde for a new alternative for resolving significant business
disputes. Of particular interest to the presentation of damages are the following significant provistons:

Speed to Reaolution - The rules apecify that a preliminary confarence must be held within t0 days of the petition being filed o address procedural
mallers and lo schedule a hearing. A hearing is required to be scheduled within S0 days of fiting the pelition {unless otherwisa agreed to by the

pariles) '

Coun of Chancary Arbitrator - The arbitrator hearing the case will be a permanent member of the Court of Chancery, internatianally recognized and
respacted for ils expertise and experience in handling complex commarcial disputas.'?

Additional provisigns provide for the confidentiality of Ihe proceadings, cost-effectiva fae struciure, and significant fexibility aforded to the parties to
tellor tha scope of the proceedings,

These new arbitration rules In Delawarg may significantly aiter the presentation of damages in these cases. With the case heading to a final hearing
with 90 days, the experts’ work will likely commenca soon after the scheduting order is finalized, if not before. This may also impact whether axpert
depositicns are taken and, if s0, when. In addition, these rules may further the trend described above regarding the depih of delail pravided lo the
arbitrators. With arbitrators possessing significant experlence In commercial litigation. it may be easier for experts 1o expound en the constructs of
their damagas cafculations. It may alse be easier for arbilrators to discuss with the experts the inner workings of the

exparl analysls.

Concluslan

While arbitration continves to offer an alternative to costly and public litigation, it Is still a unique venue that Is conlinuing to develop. Recent studies
and surveys suggest thal parties to an arbitration, as well as the arbiirators thamselves, are Increasingly Inlerested In eslabiishing a more complate
understanding of the economic damages at issue, To achleve this tmany are ulilizing experts early in the arbitration hearings to assist the parties in
understanding how the facts of the dispute could give rise to damages, As the case progresses. expens are increasingly being asked to pariicipata in
greater dialogus with other experts and with the ertitralor 1o establish the framework for damages and the information that supperis the calculations.

As arbitration continues to develop and evoive as a means of dispute resolution, it is possible that experts will have an increasing role, nof as an
advacate but stmply to explain and demonsirale how & business has baen impacted by certain actions. The financial and economic expertisa of the
expert offers an olien-needed compliment to the tegal expertise of the lawyers as well as the business acumen of the parties involved.
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Tha opinions of Bnancial experts are facing ongoing scrutiny under the watchiul and educated eye of the courts. As the court has continved lo define
its role as “gatekeeper” In cases involving claima for financial damages. the qualifications and melhodology of financlat experls are being questioned
wilh much grealer frequency. The precedent established by Dauber, Kumho. and Joiner, among olher cases, is constanly avolving as courls
bacome Imore sophisticated in thelr consideration of opinions offered by financial and economic experis.

Recently, the Connecticul Bankruptcy Court's ruling in the Xerox Corporafion ("Xerox™) Securities Litigation’ offared a unique discussion of the
admissibility of three financlal and economic experts. Each expert offerad opinlons on varous financial issues in relalion lo Xerox and the alleged
anificial inflation of 13 common stock price afler its alleged misrepresentation of the impact of a reorgenizalion of its Customar Business Organization
{the "CBO reorganizalion”)

The court's rubng In this case (in response to the Piaintiff's motion to exclude the Delendant's expert lesiimony krom the three expers) is umque in
that it offers a comprehensive discussion seldom seen from any court on the factors cansidered In reaching its decision. Further, the case is rare in
that It involves the examination of thrae separate financial experis against tha same admisslbilty criteria as employed by the same courd. The
different nilings on each of tha three experts provide further insight inte the thought process and primary factors considered by the court in admitling
or excluding the teslunony of financial and economic experts

With the recent adoplion of fha revised Federal Rules of Evidence regarding discovery from expert witnesses,” it seems the courts are inteni on
focusing on the merit of an experl's opinions and nol the substance of draft reporls and other items not necessarily periinent to the exper’s opinions.
In ihis piece, we discuss the "gatekeeper” role established by Dauber and Kurnho Tira, as well as the ruling in the Xerox case as an exampie of the
courls currgnt interpretation of this iole.

A Brief History of Daubert and Related Rulings

Daubert v Merell Dow Pharmaceuticals® {"Daubert’) was a groundbreaking case for expert wilnesses of all disciplines. The legal standard first
adoplted In Daubent is stilt widely referenced when the admissibinty of an exper is questioned. Daubest established that “Expert testimony Is not
admissible unless it is first determined by the Inai judge lhat the exper is qualified and that the opinlons af thal expert are scientifically reliable "4 The
factars considered In reaching this deterrmipation (ofien called the Daubert critena) include “1) whether the methods upon which the testimony is
based ars cenlered upon a testable hypothasis, 2} the known or polential rate of error associated with the method; 3) whether the method has been

subject to peer review, and 4) whelher the method is generalty accepied in the relevant scientific commun'ny."

The Federal Rula of Evidence Rule 702 {'FRE 702"} Iater adopted the guidelines sel lorth in Dawbert, and expanded on the factors 1o be considered
by courls in evalualing the admssibillty of opinions offered. FRE 702 states that if “scientific, technical, or other spaciatized knowledge will assisl Ihe
trier of facl ta understand the avidence or 1o delenmine a fact in issue, a witness qualfied as an expert by knowledge. skill, experience, Iraning, or
education, may testify lhereto In the form of an opinion or olherwise.” Howeaver, there are certain criteria which musi be met by that expert including
1) the testimony is based on sufficient facts or data. 2) the testimony is the product of reliable principles and melhods, and 3) the wilness has

applied the principles and methods rellably to the facts of Ihe case
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Sinca Dauber! and the enactmant of FRE 702, several alher decisions have addressed the issues of axpent admissibility and expanded on the
courts ruling in Dautert. In General Electric Co. v. Joiner’ (“Joiner’) tha court heid *1) thal the “galekeeper” function allows the courts itself (o
investigate Ihe expert's reasoning process as well as the expart's ganeral methodology (frequently analyzed under the rubric of religbility"), and 2)

that the standard of review for an appellate court of such a trlal court's decision is “abuse of discretion.™® Finally, Kumtto fire Co v Carmichael®
{"Kumho Tire*) "extended a irlal judge’s gatekeeping chligation 10 “lechnical” and 'other specialized knowledge™ and effectively "broughl Daubert inlo

the realm of financial damages.”"®

Ditferant stales have variad in their adoption of Daubert. Kumho and Joiner'’. Howaver, Ihese cases, along with FRE 702, are widely viawed as the
comersione for expart wilness admissibility within federal courts. *When an expert oplnion is based on data, a methodolegy, or studies that are

simply inadequate to suppart the conclusions reached, Daubert and Rule 702 mandate the exclusion of thal unreliabla opinian testimony.”*?

Subsequent to tha rulings In these cases, different authoritative sources have weighed in on the primary factors lo be considered in refalion to expert
admissibility. The Federal Judicial Center has recognized additional factors beyand the Daubert Criteria that may be relevant in making reliability
daterminations for expert witnesases, including but not limited to:

“Whether the expert has engaged ln impraper extrapotation {i.e. drawing an unsupported conclusion from an accepted premise)
Whether the expert lack inlo account possible altermnate explanadons...
Whether the expert is belng as careful as he or she would in regular profassional work, oulside of paid litigation corsulling

Whether the fiald of expertise clalmed by the expert s known to reach reliable results for the type of opinion the expen would give'?

While thesa cases and suthorilative literature have formed the foundation in matters involving molions lo exclude the lestimony of the opposing
experl {often refarred to as Daubert motions), Ihe Daubert landscape is constantly evolving as courts and experis alike becoma more educated. The
Xerox nullng provides recaent evidence of this evolution.

Xerox: A Cioser Look

The thrae experts engaged by Plaintiff ware asked o opine on several aspects of the price inflation that was allegedly
due lo Xerox's misrepresentations. Below is a description
of the involvement of each expert and the court’s cancluston relating lo each,

Expert 1

Exper 1. a professor from New York University’s Stern Schoot of Business, was asked to “quantify any ‘artificlal inflation’ in the stock price caused by

the allegedly false and misleading statements made by Xerox.*' To do so, Expart | employed several statistical analyses including an event study
for the peried from Oclober 23, 1997 through the three monihs afer the Class Period (January 7, 2000) to quantify the effecis of the statemenlts
made, Based on an in-depth stalisticat analysis, Experl 1 “eslimaled that from the beginning of the Class Period until September 15, 1999, the pnce
of Xerox common stock was inflaled by $8.72 per share {$4.84 plus $3.88)." He estimated that, from the period of Seplember 18, 1899 through

Octaber 7, 1999, the price was inflated by 54.84 per share.*'*
Expert 2

Expart 2, an invesiment banker and financial advisor, was asked to determine whather Xerox's restructuring had malerial impacis on Xerox's
operalions and, il 50, whether these effects were known or shou'd have been known by tha Defendanis. In formulaling his conclusions. Expart 2
reviswed prass releases, interal correspondance, and other documentation. Expert 2 then provided a namative description of the surrounding
evenis and vllimately concluded that "the CBO reorganizalion had material negative impacts on Xerox's operations during the class period.” and that
the staternents made by Xarox were "misteading in terms of the nature of the information presented as well as tha information regarding the adverse

effects of the CBO reorganization which was omitled ™'
Expen 3

Expert 3 was asked lo opina as 10 whether *Xerox's Class Period public statements regarding the impact of the 1998 restructurdng fairly described
ihe effects of such restructuring, and, il not, whether Xerox failed to report adverse restructuring efforis which resulted in false and nisieading Class
Period public statements.” Expert 3 was also asked {o opine as to whether Xerox's management “knew of of recklessly disregarded any
disc:apancies"" Expart 3 polnted 10 sevarat inappropriate accounting practices and misstatements in concluding that Xerox “conlinuously concealed
significant adverse restrucluring effects in its Class Period public statements. As a result, such public statemenis were unreliab'e and deceptive

because lhey deprived investors of vital information ™'
Court s Findings

The Dafendants atlacked each of the lhree experts on several grounds and mada a number of assertions regarding the inadmissibility of their
opiniens due 1o ther alleged failures lo utilize appropriate methodalogies, employ non-subjeclive approaches, and base opinions on sulficent facts
and dala. tn filng their Motion to Exclude, the Defendants outlined their positions relaling 10 each of the three exparts. The court look the motion
undar advisemant and responded for each individual expert saparataly.
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In response to Defendants’ claim that Expert 1's methodology was overly subjective, the court importantly noted that “evan a stalstical evant study
involves subjective elements, A researcher perfarming an event study must identify which company-specific avents {o study, and in the process,
categorize those avents as fraud or non-fraud refated.” Furher, the court found that Expert 1 did review all relavant documents and news releases
necessary lo farmulale & reasonable event sludy, as indicated by his comprehensive list of documens considered contained with his repont

Relating to the opinions offered by Expert 2, Plaintif contanded that as an investment banker and financial advisor, Expert 2 had often “reviewad and
commented on business documents including praspectuses, registration stalaments, SEC fitings and disclosure siatements® and therelore met the
requirements for “accurately describing a company or lransactions.” However the court noled that Expert 2 had never been employad in an
operalional role at any company and he had never worked in a pasition where he had been required to make a public disclosure, Further, he had
never made a determination of materlality, accuracy, or completeness of disclosed information untit his Invalvement in this case. As such the court
(ound that Expert 2 "Is nol qualified as an expert by knowledge, skill, or experience. Nor has he praffered teslimony based on sufficient facts or

dala or the praduct of relfabls principles and methods.""* {emphasia added)

While Defendants argued that Expert 3 should be excluded because his report did not contain a discussion of academic literature. standards. or
accounting provisions, the court noted that (he record indicated that Expen 3 had in fact “employed his professional experlence and methadalogy
routinely relled upon by professionals in his field of expertise wher invesligating possible fraudulent financial reporting and disclosures.” Defendants
further claimed that Expert 3 relied on incomplete and unreliable data, however the court importantly noted that to the extent the expert fails to
consider a particutarly important item in evidence. “that is proper subject fof cross examinallon, as opposed lo a ground for excluding (his)
tastimony.™™ As such, lo the axient the Defendants’ concems regarding Expert 3 had any meril, lhe court concluded that these concerns wenl more
lo welghi than admissibility

Ultimately, ihe court granted Defendants’ motion lo exclude the testimany of Expert 2 but denfed its motion for exclusion of Experts 1 and 37
Conclusion

The court's ruling in Xerox reinforces the foundalion established by earlter decisions regarding expert admissibility. The first hurdie for any financrat
or econcmic expert is oftan to olfer proof that he or she has the appropriate level of demonsirated experience and expertise in the relavant field As
evidanced by the exclusion of Expert 2. this is an important factor considered by courts In deterrnining whether to admit an axpert’s testimony. Whan
en expen offers oplnions based on inadequale experlence and inappropriate methodologies, the court may excude thal expert from offering
lestimony.

Further, axperts must demonstrate hey have applled principles and methodologies consistent with generally accepled methadologies in their field of
expertise. The expert should also demonstrate that the meihodologies employed and assumptions ulitized are consistent with his or her own prior
experiance. Further, the expert must offer evidence that he ar she has performed a camprehensive review of the available informalion and
appropriately considared all relevant facts In forming his or her conclusions. Whila there may ba subjecliva elemenis inherant in a financlat or
statistical anglysis (such as in he analysis employed by Expert 1), the expert must show that subjective assumplions or conclusions were made in a
reliable and reasonable mannar. .

Further, Xerox reaffims thal a difference in factual Interpretation is not elways grounds for exclusion. While the parles may disagree on the
Interprefation or welght of certaln data in evidence, this is mora appropriately a maller of cross examination as opposed to expert exclusion.

' 165 F. Supp 23 208 {D. Conn. 2001}, Ruling on Motion to Exclude the Proffered expert testimony of {Expert 1], [Expert 2), and [Expert 3){*Ruling on
Motion to Exclude”)

? Federal Rules of Evidence. Published by the Legal Information Institute Cornell Law School, Dacember 2009.
*508 U S. 570. 113 5,C1, 2788 (1993).
! Ellen Keafe-Garner. “Gatekeepers In Michigan Courts,” Michigan Bar Journal February 2008

*The Impacl of Daubert v. Marred! Dow Pharmaceuhicals. inc. on Expert Testimony; With Appications to Securities Liligation,” Stephen Mahle, April
1999, www daubenexpert.com

® Federal Rules of Evidence Rule 702. Published by the Legal Infarmation instiule, Comell Law School, December 2009,
's22 U S, 136 (1997),

9 Schaeffer. Ogulnick, and Schaelfar 2008. “Challenges to lhe Admissibility of Expert Financlal Testimony: 2005-2008."
%528 0.5, 137, 119 5.C1. 1167 (1999)

"% Nancy Fannon and Jonalhon Dunitz, “Keeping Your Financiat Damages Expert in the Case.” For the Defense, March 2010

"' As staled in “Challenges la the Admissibility of Expert Financial Teslimony: 2005-2008," {see above) “only nine stales have adopted the full
Daubert tritogy... Six siates have adopted Daubert and Kumho Tire but have not adopled Joiner, Eight States have adopled Daubernt (al least in part)
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but have not adopled Kumha Tire andfor parts of Joinar, Six siates, while not adopting Daubert, have utllized part of its holding to develop lhair awn
tesis.”

2 Amargianos v. Nal'l R.R. Passenger Corp.. 303 F.3d 258, 267 {2d Cir. 2002).

"* Fadaral Judicial Center, Manual for Complex Liligation Fourth Edition (2004), in refsrence fo the commiltea nota to amended Rule 702.
* 185 F. Supp 2s 208 (D. Conn. 2001), Ruling on Maticn to Exclude.

" big.

S ibid.
7 big,

" jbid.
"9 ibid,
2 big.

2! Nole that the court did exclude Experts 1 and 3 from offering opinions as to scienter (the defendants thoughts, motives or stales of mind)
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For any expert wilness, acquiring accurale, timely, and complete information is an importait component in assembling a supportable apinion,
However, for a valuation or forensic expert in a divorce case. having timely access o the lrue "universe” of relevant informalion is paramount, Given
the personat and oftan contenlious nalure of divorce. navigating the somelimes murky waters of discovery can be challenging. even for the most
seasoned veteran of the courtroom. Invalving a financial expert early and throughout a casa is a proaciiva measure an atiormey ¢an lake to ensure
the praper questions are asked, the correct documents are requested, and, sometimes most crucial it family law cases. that any Informatian that has
been withheld does not go unnaliced,

This anticle addressas some of the challenges encountered during the discovery phase of divorce cases and presents a case study showing how
invalving a financial expert can assist an aliornay in protecting the best intarests of his client by identifying impartant opportunities and ansuring key
infarmation does ol slip through the cracks.

Challenges During the Discovery Proceas

While many ancrneys recagnize the need to angage financial experts “al some point” during an assel-intensiva divorce, determining when that poind
is can be a pivotal factor in both the quality and quantity of Inlormation requestet and received. Some common points al which experts are engaged
nclude:

1} When counsel has become inundated with a fivod of data

2] Whan an altorney is unfamiliar with the type of financlal information thal would be required by an expert, or when he realizas that the raspanse to
an initial document request is incomplete

3] Finaily, and potentially most demaging for a clienl's case, when the discovery cuteH date has passed and not all relevant information has been
requested or provided

As a result, an altorney may find himself In ona of the fallowing situations

Too Much - If overty broad or nonspecific discovery requests are initially issued, the resuit may be a broad and burdensome amounl of data
provided. When a detuge of information arrives. i becomes important to sift through everything provided to separate what is relevant from what is
exiranecus, At this polint. either tha attorney can attempt this undertaking himself, or it can be delegated to an expert and his or her engagement
team. In either case, receiving toa much of the wrong information can bog down the hligation progress, decreasing efficiency of all parties, and
increasing the professional fees as this informalton is cataloged, analyzed. and ultimately disregarded.

Too Little - It is also common for an expart lo be engaged aller counsel realizes he is nat famillar with the information that will be required (0
complele a financial analysis or when he recognizes that nol all pertinent information has been provided. At this paint, an atlamay has the oplion of
hiring an expert to determing what additlonal information 's required. or devoting his own valuable lime lo tleamn more abowt financial analysis and
valuation to determine whal documents would be requited lo parform them.
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Too Late - The analysis a financia! expert performs depends largely on the lact pattern of each case and the documentation lo which she has
access. In nearly all cases, as more information is acquired and analyzed, more facts come (o light. When this happens, it becomes clear that
additional information is required to properly reach a supporiable conclusion. If an expert is not hired sufficiently in advance of & discavary cutaff
date, |he opportunity lo request Informatlon that Is polentially vital to a sound analysis mey be lost, A valuation adagae states “gartaga in, gaibage
out,” meaning that if the information and assumptions thal go into an anatysis are faulty or incomplets, so loo will be the conclusion. In court, the
judge may understand ths difficult siluation one litiganl's expert has faced by amiving late in a case; however sympathy will only go so far if the
apposing expert was privy 1o key documents ihe other side never even requested

ttliizing an Expert Throughout the Discovery Process

To paraphrase a retirad NFL coach, if they want you {o cook the dinner, they ought to let you shop for the groceries. While an experl can usually
“make do” with ceraln (Imitad Information, it is undeniabile that the expert, as the provarbiat cook of the analysis, has a unique perspective ragarding
the grocery list of information thal will be required to reach accurate and supportable conclusions.

The following case study walks through sevaral ways in which a financial expen can ba an invaluabte resource to an atiomney and hus client,
Case Study - Tha Smith Divorce
Background

Mr. Smith Is a 33% owner In Polylech, In¢., 8 manufacluring enlity that grosses $10 milion In annual revenua. Along with another 33% owner
{collectively the "Conspirators”), Mr, Smith has been fraudulently removing $800,000 to $1 million annually in Polytech profits through fake vendors
they created. Thesa funds are transferrad o offishore accounis held by the Consplrators’ fake vendors. Effectively, Mr. Smith and his pariner are
defrauding bath the U.S, government (by undereparting incame) and the silent third sharehalder by leading him to betieve there is minimal net
Income available to be distributed to the shareholders. The Conspirators also own a helding company that owns the land and building in which the
company operates. Polytech pays rent of $300,000 annually to this holding company.

Mr. and Ms, Smith live in an atituent suburb and both drive luxury vehicles. Prior to tha divorce, the Smiths vacationed three o four times per year at
an approximate cost of $15,000 per trip, When thay traveled Mr, Smith always paid wilh cash, but in and around their hometown, both Mr. and Ms,
Smith regularly paid with credit cards, In hs initisl answers lo interrogetories ("Answers™), Mr. Smith claimed his annual income (o be $150.000.
consistent with his W-2 wages, and indicaled the only liquid accounts he has are $10,006 in a Chase Bank savings account and $150,000 in his 401
{k)

Ms. Smith tells her attornay, Mr. Thompson, that she remembers overhearing har husband on a telephone conversation a faw years aga in which he
told someone to “move it 1o the Caymans.” The nighi belore he filed for divorce, Ms. Smith saw Mr. Smith burning several CD's from the family
campuler, bul whan she looked at Mr. Smith's “Documents” folder after she was served wilth the divorce complaint, the folder was empty. Suspicious
ol Mr. Smith's interrogatory answers, lavish lifestyle, and odd behavior, Mr. Thompson engages, Ana Lysis, a well-respected local financial expert,
and describes the sliuation.

The Appreach of 8 Multl-dlsciplined Expert

In a casa with possible hidden assets and a spouse commilted to obstniction and obfuscation, many requests and subpoenas will likely be required
as new facls come o lght. As lhese facls are analyzed, new gueslions are raised and addilional documentation must be requested 1o provide
answers. Because of this ‘request, analyze, repeat’ procedure, it is often said that discovery can be a highly lterative process.

The fotlowing paragraphs lhustrate how an expert tike Ms. Lysls may approach the problem of discovering the trug net worth of Mr. and Ms. Smith.

Initial Reviaw - Ms. Lysis’ first steps would be fo review any financial documents provided thus far, Mr. Thampson had already recelved the couple's
tax returns {1040s) and Polytech's financial statements {income statements, balance sheetls, cash flow statements), alt of which seem to suppont Mr
Smith’s stary of a struggling company and personal income of $150.000. However a carefut review of the Smiths' 1040 from the previous year might
show interest and/or dividend income from financia! institutions other than the ona Chase account Mr. Smith identified in his Answers If this is the
case, Ms. Lysis would add stalemenis for thesa accounls o her first fist of informatien o be reguested.

Financlal Ozta Roquest - After reviewing the few documents iniially supplied, Ms, Lysls’ next step would be to prepare a comprehensive list of
documents she wouid require (0 better investigate the unreported bank and investmant accounts. the spending patierns of the Smiths, and finally the
datail {Invoices. general ledgers, purchase orders. ete.) behind the previously-provided financial statements of the business. Ms. Lysis can assist the
attomey in prepasing a document request tailored lo the Smiths’ unigue siluation

Review of New Documents and Follow-up Dats Requast - It IS rare that all dJocuments an expen requests are provided immediately, or upon first
requast. Furthermore, scinatimes the absence of documents from production can be just as telling a3 the information aclually provided For instanca,
Mr. Smith’s inability or unwilingness lo produce invoices for cerain questionable vendors may be yel another clue in helping lo prove the bogus
nature of hundreds of theusands ol dollars in expense deductions.

After the expert receives the document production, a new list will likely be created to highlight those documents nol yet provided and request any
additional follow-up information to addrass new issues idenlified.

Mr. Smith's Deposition - I Mr. Smith is io be deposed, it can be very helpful both to the atiomey and Ms. Lysis to have her prepare a fist of
questions and a documeni produciion request ahead of time and attend the depasition to supply follow-up questions based on Mr. Smith's answers,
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If the moneyed spousa's deposition can ba taken In two of mare parts over a period of weeks or months, this would afford the expert the opportunity
lo raquesi dacuments basad on the deponent's answers and then follow up with additional questions once the information has been supplied.

Discuaslon of Other Sarvices - At ihis poinl, a cross-disciplined expart may be able to recommand other Important comptemeniary services during
the discovery proceas. In the case of tha Smith Divarce, the fact pattern suggests that a “IHestyle” analysis, a computer forensic "acquisition,” a real
gslate appraisal, and a marital net worth statement may all yleld valuable resulls for the client.

A lifestyle analysis tracks and categorizes the funds spent by Mr. and Ms. Smith over 2 period of menths of years. Typically alf bank, invesiment, and
cradit account slalemants are analyzed for cash aulfiows and each transaction is entered inlo a spraadsheel or personal accounting software. If, for
example, & lifestyle analyslis indicates Mr. and Ms. Smith spend $350,000 per year, yet the husband clalms to be eaming enly $150,000, this Is
strong evidence thal ihare are ather unraported sourcas of income, possibly totating $200,000 or mare, Additionally, during the procass of anatyzing
each account, large or rregular ransfers of payments may help identify ather accounts that would requira further discovery.

A computer forensic "acquisition® and analysis Invelves a computer forensic analyst who, with speciaiized equipment and lraining, creatas an

Identical copy of a computer hard drive, cell phone, Blackbarry, or athar device.! This analysis can unearth documenis, amail, and text massages
bellaved io be deleted, and In tha Smih case, may recover whatever Infanmation Mr., Smith intended to remove permanantly from tha family
computas. Again, someiimes the information that is withheld can be the most telling,

An addllional sarvice that may be appropriate for tha Smiths Is a real estate appralsal for the land and building in which Polytech operates. Such an
appraisal is important to the marital nat worlh statement in two ways: first. Me. Smillv's ownership in the real properly holding company would be
direcity stated on tha nel warth statement; and second, and mora subtle, a comprehensive appraisal commissioned to be utilized in conjunction with
8 business valuation will include a “markel rentai rate” that may glve rise 10 an adjustment In the valuation of the company. For example, If Polytech
is paying $300.000 in rent when oniy $100,000 would ba reflective of a market rate, a valuation adjustment to decrease the expenses of Palylech by
$200,000 may be appropriate.

if a real estate appralsal will be required, it is important to Identify ihe need before the discovery culoff deadline has passed so the appralser can
requast any information required for his opinian. Furhermore, thera are saveral advantages ol selecling a real properly appraiser with whom the
husinass valuation expert has familiarity. For instance. not only will the valuation expert requast a market rent analysis ba prepared, but sha can
share with the appralser the rent methodology (e.g.. triple net, gross rent, etc.} that should be ulilized to ensure tha figura ia consistent with the
vatuation. Other benefits of involving the valuation expert in the selection of a real astate appralser ara the sharing of relevani documents, a
reduction in the numbar of discovery requests issued. and the coordination of deadlines so the appraisal is complated with enough tima for the
valuation expert to uiilize the resulls in har anatysls.

Marital Net Worth Statement — The three financial tasks In a typicat divorce ara to: 1) identify the couple’s assels and liabilities; 2) place a value on
those assets and llebilities; and 3) equitably divide the net worth resulling from subtracling the liabilities from the assets. While discussions of the
sacond and third goals are beyond the scope of this arlicle. the firsl goal is a nalural extension of the expan's work and involvemenl in ihe discovery
pracess, As part of her vatuation assignment, an expert may already be reviewing individual Income tax returns, bank. investmant, relirement, and
credit account statements, as well as other real and personat property Ilsts and appralsals. This leads to inlimate knowladge of the financial
documents and facts of & case, and places the expert in a unique position lo assemble a “master list” representing the maritat nel worth statament
withoul a significant additlonal commitment of time and other resources.

It shoutd also be noted that in addition to identifying the coupla's currant assels, in cases where one or both of the paries held material assets or
labililies before the mamiage. an expert can assist in compiling, and aven valuing. a list of possibie agparate or pre-marital property

Conclusion

There are a myrtad of ways in which a financial expert can be a valuable addition ta a cllenl's professional team above and beyond simply providing
a business valuation. Engaging an expert to be involved “earty and olten” dunng the discovery process helps ta proaciively address the challenges of
having {00 much or too littta information, and ensures that discovary deadiines do not expire without the "cook” of the analysis ever having had a
chance lo create her shopping list. Furiharmore, a multi-disciplined expart who can focus on financial discovery will atiow the atiomey to dedicate
mare time (o the legal issues Invalved in the case, and will be engaged early enough to suggest other servicas that may provide significant benefils
lo the client.

' Please research local siatules and case law befare inillafing a computer farensic acqulsillon.
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Casa Background

tn December 2002, Gregory Cole ("Cole” or "Plgintiff') antered tnte an oral distributor and dealer agreement wilh Homier Distnbuting Ceimpany, Inc
{(*Homier" or “Defendant™) for Homiar's *Farm Pro” tractor ine This agreement provided far Plaintiff o establish dealerships and sell assorted Farm
Pro products m relum for exclusivity throughout Missoun. From 2002 Ihrough 2004, Plaintiff established gver 36 dealerships and complemented ils
saies with online auciion sales.

In Seplember 2004, Cole and Homier memoriatized thelr earlier oral agreement in the form of two writlen agreements. The agreements maintained
exciustvity for certesn products and could be terminated lor cause with 90 days nolice.

From 2005 1o June 2007, Cola's and Hamier's sales had sharply declined. Cole allributed this deciine to lailuras on the par of Homier with respact lo
providing Gractors and parts. Homler cilad Cole's failures to develop a dealership network and, in June 2007, sent Cole notica ol its inten! to terminate
the Distributorship Agreement in 90 days. Cole alleged that during the 80 day period prior fo the official terminalion, Homier violzled the terms of the
exclusivity provisions of the agreement

In July 2007 Cola filed suil agamst Homier in Missoun Slate Court allaging:

Count I & il - Breach of Contract

Count It - Tortious Interference with Contracts and Business Expectancias

Count iV = Fraud

Count V - Constructive Termination of the Distributorship Agreemant withoul 90 days notice

On March 20, 2009, the U S. Dislrict Count, Eastam District of Missouri, Eastern Division issuad ils Memorandum and Order i which il granted
Defendant's Motion of Summary Judgment and dismissed Plainliff claims with prejudice Furiber, it ordered Plalnliff to exclude the testimony of #s
damages expert after finding the conclusions reached by thal exper to be unsupperied and speculatve. Plaintitf appeated to the United States Court
ol Appeals, Eighth Circuit

Appeals Court Revlew and Findings
On March 29, 2010, the United Slates Court of Appeals, Eighth Circuit {"USCQA") Issued (s findings with respect to Plaintiff 3 appeat. in its order, the

USCOA addressad Cole's claim that the dislict court erred in granting summary judgmeni and whether the district court proparly excluded Cole's
proffered damages exper. essenhaily requiring the summary judgmant ruling on several counls

Faclual Flaws

in reviewing the findings of the district court, the USCOA first discusses factual faws iy (he expert's work. Plaintiff expert's damages reiied on the
premise that Cola lost the abiiity sell Farm Pra equipment when Defendani terminated the Distribulorship Agreement. To the cantrary, howaever, the

lattrns famimse orm moaslnstinlaifimdaneamtnllo timciimmantad Faasn Gol wloaails o Pl Jlaitanal 87 nIAAAT
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evidence Indicated that tha termination letter transmitted by Oefendant did “not apply to [Plaintiff's] stalus as a deater of Homier Farm Pro product
linas " The USCOA noles thal these faclual faws rendered the expert's report “of little to no assistance (o the jury.”

Plainlifi had Indicated that the district court should rather focus on whather the expaft’s work was based on sound accounting methods requasting
Ihat the issue be decided by the jury based on waight rather than admissibilily Again, the USCOA noles that “where, as here, the expert's analysis is
unsupported by the record. exclusion of that analysis is proper, as it can offer no assistance fo the jury.”

Speculation

Next, the USCOA evalualed he issue of speculation. The district had earliar noled that "Undar Missouri law. ‘Most profits related to a breach
preventing performance are recoverable provided the loss is the natural and proximale result of the hreach, is asceriainable with reasonabla
cerainty, is not speculative or conjeciural, and was within the contempiation of the partles when the contract was mads.” Structural Polymer Group,
Ltd. v. Zoltek Corp., 543 F.3d 987, 997 (8th Cif. 2008} {quoting Famer's Eleciric Co-op.. Ing. v. Missour Deap't of Corrections, 59 5.W.3d 520, 522
(Mo. 20Q1})." It wert on to role “The general rule under Missour law is Ihat anticipated profits of a commercial business are too remote and
Speculslive 1o wamant recovery. They can anly be recovered whan they are mada reasonably certain by preof of actuat facts. with present data for a
rationat esiimata of their amouni.”

The expert had ulilized, among other things. & projection of 25 yeers of losl profils and an assumption thai sales will continue thereafier with an
annual increasa of 3%. The dislrict court found these assumptions lo be “entirsly specutative and without foundation.®

In reviewing tha findings of the district courl, the USCOA raferfed to the contract between the partles noling the avaitability of termination with 90
days notice. It noted “there are simply loa many future uncertsinties for us lo say thal the district court abused ils discretion by excluding as averly
speculative a twenty-five year forecast — based solely on the age and ability to qualify for government benefils = even if the Distribulorship
Agreement required cause for lermination.” The USCOA agraed with PlainUff that lost profit damages not be calculated wilh extreme exactitude but
rather with reasanable certainty. *Howaver, In a spectrum ranging from speculalion to exactitude, [Plaintiff expert's] repor is loo close to the former
for us to find that the district court abused its discrelion.”

USCOA Findings

The district court, in ts Memerandum and Qrder, had indicatad *[Plaintiff Expert's) report s fatally flawed bacayse he ralied on stale and incorrect
data and failed to properly analyze the information provided fo him." Further, It had ruled to excuda the testimony of PlaintiT's expert and granted
summary judgment on several counts as a rasult. Affirming these fndings, the USCOA held that “the district court did not abuse Hs discretion in
finding ihat [Plaintiff's expert] was flawed both factually and mathodologically.”

Conclusion

The tole of a damages axpert extends beyond simply applylng the information provided by a cliant without raview, critiqua. vaidation, professional
skeplieism, or confiimation, It is an expert’s responsibility to review avallable documents which may impact the expert’s opinions or conclusions. In
many casas, document review is an ilerative process that also resulls In requesis for additionel documents or data before formation of expert opinion
and the issuance of a wiitten report. In this Instance, the expert appears to have failed to adequately evaluale the reasonableness of the facls he
was prasenled.

Further. an expert projecting lost profil damages must understand the risk associaled with the projected lost profils. In many instances appropriately
measured discount rates can be applied lo compensate for the risk of recelving future cash flows, thereby mitigating the concems af lhe courls
related to speculafion. Alternatively, in cenain cases, an adequale Jevel of factual substantiation can be provided lo reasonably detennins the
likelihood of ongoing business relationships,

Ullimatety, a nancial expert should ngorousiy tast his / her methods, review, and careluily consider the factual recard of the case, and consider the
variability of assumptions thai contribute the calculations of both historic and future lost profits.
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PRIVILEGED AND CONFIDENTIAL

DATE

NAME

NAME OF LAW FIRM

ADDRESS

CITY, STATE, ZIP g

RE: CASE OR MATTER NAME (the "Matter”) i
Dear NAME: Wity

On behalf of EXPERT FIRM ("our®, "us", “we", or “firm") | am pleasad to cdnru_m the arrangement under

which we will provide certain services OR FURTHER DEFINE AS CONSULTING V. TESTIFYING to LAW

FIRM (“you" ar “your") in your capacity as legal counset for NAME OF CLIENT (the “Client”) in the Matter.
prah el

Our Senglée's and Scope
Our understanding is that your Client has given you the. authority to direct our'éhg'agement (including the
scope of our work) and to approve the performance of our-services on behalf of your Client. Accordingly,
we will work and communicate directly with you, but ask that you keep your Client advised of the work we
are performing on their behalf so that their expectations of us Iftthis engagement are mat.

We will perform sarvices or tasks requested by you tﬂai"are within our scope of practice. While our work
may Invalve analysis of accounting records and other financial information, our engagement does not
include an audit in accordance with-generally accapted audiling standards,

‘ Staff_ing

This engagement will ba under the overall supervision of NAME; however, other members of the firm: wilt
assist In the engagement. In the event il becomes necessary to reassign this engagement lo another
professional, we will natify you promplly and give you an opportunity to avaluate with us the appropriate
professional whose skill sets and experience.mast closely match the requirements of the engagement.

Your/Client's Responsibilities

In order for us to maximize the value of our work and to keep the project on schedule, it is important for
us to be provided with infarmation we request from you and your Client promptly. Additionally, if you or
your Client are or become-aware of other relevant information necessary to the proper completion of this
Matter, you agree lo provide us with this information. Specifically, you and your Client acknowledge that
the successful delivery of our services, and the fees charged, are dependent on: (i) you and your Client’s
timely and effective completion of your responsibilities; (il) the accuracy and completeness of the
assumptions and information provided to us; and (lil) imely decisions and required approvals by you and
your Client.

It is important for you to notify us of any molions, filings, or hearings, including a Daubert motion, related

to our direct involvement or ability to provide testimony in this Matter immediately upon notification of such
action.
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Fees, Expenses and Billing Arrangements
Fees

Our fees are based on our time incurred plus out-of-pocket expenses. Our hourly rates are based on
experience, training, and level of professional achievemant. It is often necessary to consider other factors
such as the complexity of the work, prior experience, and engagement timing in establishing staffing for
the engagament and our fees. Current hourly rales for our professional staff range from § to §. Our
slandard hourly rates ara reconsidered annually with changes effective January 1 of each year.

Our invoices will be issued directly to CLIENT NAME with a copy to you. .Though we are providing a copy
of our invoice to you, we acknowledge thal the respansibility for payment of ‘our retainer and fees is
CLIENT NAME's and not yours. We will submit our invoices on a monthly or other periadic basis as our
work progresses. In all cases, all fees must be paid pridf'to our issuance .okreports or rendering of
deposition or trial testimony. Should CLIENT NAME fall to remit payments for past due invalces, we may
discontinue services and terminate this agreement, in which case'we will not be rasponsible or liable for
any resulting loss, damage or expense connectad v_!rilh such suspension, termination or refusal.

Additionally, in the event we are required ta respond to a subpoena (e.g., Prnducil'ig documenls in our
possession, providing testimony, cooperaling with your, lagat counsel, gle.) related to this engagement
(regardiess of whether such subpoena is served durinfi or subsequent to the completion of our work), we
will invoice you at our standard hourly rates applicable at the time such services ara rendered. We will
also invoice you for our related out-of-pockel expenses, incliiding, but not limited 1o, copying charges,
courier fees, travel expenses and attorney fees:, %,

Our fee is not contingent upon the final results-bf aur Wwork, and-we do not warrant or predict resulls or
final developments in this Matter. . Tnik '

5
]

. s ey
3

Expensas

s

-

“

During the course of our work we may-ba required to incur out-of-pocket expenses for itams such as
research, overnight or expedited delivery, postage, photocopying, facsimile transmission, travel, meals,
and other costs. These costs will ba billed at actual amounts incurred.

Our fees do nolinclude taxes. .Your Client agrees to be responsible for and pay all applicable sales, use,
excise, valua added and other tdxes associated with the provision or receipt of our services, excluding
taxes on aur income generally.

~ 4

Retainer

ol

]

As is standard practice for an engagement of this type, we require a retainer in the amount of SAMOUNT
before commencing, work. In the event that this Malter is resolved prior to our involvement,
X%/SAMOUNT of this retainer will be considered non-refundable. The retainer may be applied to any
invoice at our discretion or to our final invoice at the conclusion of the engagement. If the retainer is
drawn agalnst to satisfy or reduce an Invoice, the retainer shall be promptly replenished by the Client. If
at any point in our engagement the retainer balance reaches zero, we reserve the right to cease work
until such time as the retainer balance has been sufficiently replenished to its initial amount. By “cease
work”, we mean that we may refuse lo make our employees available to the Client and/or its advisors.
We will notify you if the retainer balance is nearing zero so that the Client has sufficient time to replenish
the retainer and keep the engagement moving on schedule. Al the end of our engagement, any unused
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portion of the retainer will be promplly refunded to the Client, This retalner is not intended lo be an
estimate for the total cost of work to be performed. An invoice for the retainer is enclosed.

Billing

It is important to our relationship that our bills be paid on time. Invoices will be presenied once per month
or as case matters diclate. Invoices are due upon presantation and will be considered past due thirty {30}
days after the invoice date. Amounts past due for more than 30 days will be subject to a late charge of
1.5% per month from the date of invoice, Wa reserve the right lo defer rendering further services until
paymenl is received on past dua invoices.

In the event that you or your Client disagree with or question any amount due untler any invoice, you
agree to communicate such disagreement to us in writing within thirty (30) days of the invoice date
spacifying the question or reason for the disagreemant. Any.cla[rn not made within lhls time penod will be
tlsemed waived. j §

If any uncontested bill remains unpaid for thirty (30§ days after mvolcing. we may, at our sole discration
and right, send the matter to a collection agency. W weda, in addition to the invoice amount, late
charges, and any other expenses, we shall be enlitlad to recaiva a collaction fea; equal to one-third of the
outstanding bill. . ; J L
! o

You and your Client agree that we will have aalian on alt ﬂlas in our possassnon. and thair contents, until
we have racelved payment in full of all amounts-dise. Also, if maoney judgment is rendered in this Matter,
we will have a lisn on all proceeds thereof in the amount of any unpaid fees or expensas for our services.

t L
¢

Relationship vaiew

: »
We have parformed an internal search for patenlial conflicts based on the names of the parties you have
provided. We have not found any situalions which, in'our view, constitute actual conflicts of interest and
which would impair our ability to objectively provide assistance in the Malter. We take no responsibility
for monitoring for possible conflicts that could arise during the coursa of this engagement, though we will
inform you promptly should any come to our altention. Wae resarve the right to resign from this Matter at
any time if conflicts of inlerest arisa or become known to us that, in our judgment, would impair our ability
to perform services objectively. B ;.

The value of our firm's service to you and your Client is founded, in part, on our reputation for
professionalism and integnity. Our firm has worked with a number of law firms and itis possnble that we or
our employees are or have workad with firms representing clients adverse to your Client in this Matter.
Your engagement of our firm Is expressly conditioned an your agreement not to use the fact of our current
or pravious engagements with opposing counsel in other matters as a means of enhancing or diminishing
our credibility before a trier of fact.

Work-Product Privilege

Any reports or work papers that we prepare in connection with this engagement will ba maintained in
accordance with our document retention procedures and will be conslrued as personal and confidential,
to be used only for this engagement, and no other use, disclosure, or dissemination of them is to be
mada, Furthermore, all work that we perform in connection with this engagement will be construed as
attorney work product. Except as may be required by law, regulation, or valid judicial or administrative
process, we will not disclose o anyone, withoul your permission, the content of any oral or written
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confidential communications recsived during the course of this engagement, nor any information gained
from the inspection of any records or documents provided by you that are identified as confidential.

Ownership of Property and Retention of Documents

Upon full payment of all amounts due us in connection with this angagement, all right, title and interest in
our deiiverables will become your sole and exclusive property, axcapt as set forth below. We will retain
sole and exclusive ownership of all right, litle and interest in our work papers, proprietary information,
processes, methodologias, know how, and software, including such infdrmation as existed prior to the
delivery of our services and, to the extent such information is of genaral application, anything which we
may discover, craate or develop during our provision of services foF you {collectively “EXPERT FIRM
Property”). To the extent our deliverables to you contain EXPERT FIRM. Properﬁr: we grant you a non-
exclusive, non-assignable, royally-free license to use it in capnection with the subject of the engagement
and for no other or further use without our express prior written consent. ' o

-':hu -:-"-"-, L. _'.-J.H"'
When this Matter is over and our engagement has ended, if you-8o request, we will retum any original
documents or other materials provided by you; oth,érﬁvisé-waa.\yill retaln. the file in accordance with our file
relention policy. If you wish lo obtain coples of othef docuntents in out file, we will provide copies of such
documents {other than internal work product or a’clrr_nlglstralive records) at your expense.

. bt 1 R

Email Correspondence 2
.'\ .J.r?"‘ :

We each acknowledge that we may correspond ‘ofconvey documentation via Internet e-mait and that no
party has control over the performancs, reliability, availability, or security of Internet e-mail. Therefars, no
party will be liable for any loss, damage, expense, harm or inconvenience resulting from the loss, delay,
interception, corruption, or alteration of any Interpet e-mail due to any reason beyond its reasonable
control. by S gt

Indemnification and. Limitation of Liability

Your Client agrees to’ indemnify;us, our owners, directors, employees and agents against all costs,
damages and liabilities (including-reasopablé attorneys’ fees and costs) assoclated with any third party
claim or'pmce'éding. relating lo or arising as a result of or in connection with this engagement, other than
as determined through arbitration to hdve been caused by our own gross negligence or willful
misconduct. I'

fn no event will we be liable to you or your Client, whether a claim be in lort, coniract or otherwise, for any
amaunt in excess of the totaf’ proféssional fees paid pursuant to this agreement to which the claim relates,
or for any consequential, indirect, lost profit or similar damages relating to our services provided under
this agreement, except to the exlent finally determined to have resulted from our gross negligence or
willful misconduct.
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Jurisdiction

Any controversy or claim arising out of or relating to this agreement, or braach theraof, shall be seltled by
arbitration administered by the Amarican Arbitration Association in accordance with its Commarcial Rules
then in effect before a sole arbitralor. The award shall be issued in accordance with Michigan law, The
prevailing party shall be entitled to an award of reasonable atiorney fees as well as costs and fees
incurred. Except as may be required by law, neither party may disclose the existence, content, or resull
of any arbitration hereunder without the prior written consent of both partias.' xJudgment on the award may

be anterad in any court having jurisdiction thereof.
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If you and your Client agree to the terms of this latter, please sign below and return this letter to my
altention. Specifically, by signing this agreement, your Cllent acknowledges Its understanding of the
terms of this agreement, its responsibliity for payment of our fees, and the fact that our fee is naither
contingent on nor negotiable as a result of the outcome of the Matter. Plaase note that the terms of this
offer will expira 60 days from the date of the latter,

We appreciate the opportunity to be of service to you and look forward to working with you on this
engagement.
Very truly yours,

NAME OF EXPERT FIRM

By:

Signature Name
Title

Agreed:
NAME OF LAW FIRM

By:

Title:

Date:

Agreed: '
NAME OF CLIENT

By:

Title:

Dale:
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Hypothetical Fact Pattern

lohn Smith {"Smith”) worked as a new BMW car sales representative at ABC Automotive Dealership {“ABC")
until June 30, 2013. On july 1, 2013 Smith abruptly left ABC and immediately began working as a used car sales
representative at XYZ Automotive Dealership ("XYZ"), which sells a variety of domestic and imported used cars.
Soon thereafter, ABC learned that prior to Smith’s departure he copied all pertinent sales and lease renewal
information of ABC's customers, ABC presumes that Smith intends to use this information to contact these
customers at an appropriate time to entice them to purchase ar lease their next vehicle from XYZ. Indeed,
several customers have reported to ABC that they were contacted by Smith almast immediately after he started
at XyZ. Smith is bound by an employment agreement that contains a non-compete and confidentiality clause
governed by New York law. The clause reads as follows:

The parties hereby agree that Smith shall not directly or indirectly compete with ABC during the period of six
months following termination of hls employment, notwithstanding the cause or reason for termination, Smith
acknowledges that ABC, In reliance of this agreement, may provide Smith access to trade secrets, customer lists,
customer data and other confidentiol information concerning ABC's business during his employment. Smith
agrees to maintain the confidentiality of any such data indefinitely and hereby agrees nat to utilize it for any
reason, or disclose the same to any third party.

ABC files suit against Smith and XYZ for breach of contract, breach of fiduciary duty, misappropriation of trade
secrets and conversion seeking lost profits as well as injunctive relief,

After conducting extensive discovery, and on the day before final witness lists must be filed, ABC's counsel
realizes he failed to identify an expert.
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HARVEY B. BESUNDER

Mr. Besunder was admitted to the practice of law in 1967, and from 1991-2010 had
had his own law practice in Suffolk County. In September 2010 he merged his firm with that
of Bracken & Margolin, to form Bracken Margolin Besunder LLP. Prior to that time, he was a
member of the firm of Cruser, Hills, Hills & Besunder, an Assistant County Attorney for Suffoli
County in the Condemnation Department, a member of the Suffolk County Attorney's Office
and a Law Assistant in the Suffolk County District Court.

From 1983-1994, Mr. Besunder served as President of the Suffolk County Bar
Association, and has been a member andfor Chair of that Association's Condemnation
Committee, Grievance Committee, Judiciary Committee, and Bench-Bar Committee.

Mr. Besunder is also an active member of the New York State Bar Association. From
1993 to 1997, he served on the Executive Committee of the Association's Real Property
Section, and was a member of the Association's House of Delegates, Committee on Lawyer
Discipline, By-Laws Committee and the Nominating Committee. From 1996-1998, he served
as Chair of the Committee on Lawyer Discipline.

From 1988 to 1996, he served as a member of the Grievance Committee for the
Tenth Judicial District, and in 1997, he was appointed to serve on the Judicial Salaries
Commission and served on the Independent Judicial Qualifications Commission from 2007-
2011. Heis currently a member of the Committee on Character and Fitness.

He has lectured extensively on behalf of the Suffolk Academy of Law, on such topics
as ethics and the disciplinary process, real property issues, and for the State Bar on
Condemnation valuation issues,

Mr. Besunder has received several awards of Recognition including a Special Award

of Recognition, as well as two awards for Pro Bono service. In 2010 Mr. Besunder received
the prestigious Presidents Award for Service to the Legal Profession.

{00117715.1}
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EDUCATION

ADMISSION

HARVEY BRUCE BESUNDER

BRACKEN MARGOLIN BESUNDER
1050 OLD NICHOLS ROAD
IsLANDIA, NY 11749
(631) 234-8585
FacsiMILE: (631) 234-8702
E-MAIL: HBESUNDER@BMBLAWLLP.COM

Brooklyn Law School
LL.B June, 1967 (By permission of the State of New York, this degree is
now changed to Juris Doctor).

Adelphi University
Bachelor of Arts, History, 1964

New York (Second Department), December, 1967.

U.S. District Court, Southern District of New York, February, 1973.
U.S. District Court, Eastem District of New York, February, 1973.
United States Supreme Court, May, 1974.

U.S. Court of Military Appeals, May, 1993.

U.S. Court of Federal Claims, May 1993,

U.S. Court of Appeals for the Federal Circuit, July 1993.

EMPLOYMENT RECORD

{00117715.1}

Bracken Margolin Besunder--- Partner-2010-Present
Law Offices of Harvey B. Besunder, P.C. 2006 - 2010

Partner, Pruzansky & Besunder, LLP, 2001 - 2005

Law Offices of Harvey B. Besunder, 1993 - 2001

Partner, Besunder and Bumer, 1991 - 1883

Partner, Cruser, Hilis, Hills & Besunder, 1979 - 1890

Partner, Bazell & Besunder, 1975 - 1979

Assistant County Attorney, Condemnation Depariment, Suffolk County
Attorney's Office, 1972 - 1979

Assistant County Attorney, Chief, Family Court Department, 1971 - 1972
Judicial Law Clerk, Suffolk County District Court, 1969 - 1971
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AFFILIATIONS

Suffolk County Bar Association
Member, Suffolk County Bar Association

President 1993 - 1994
President Elect 1992 - 1993
First Vice President 1991 - 1992
Second Vice President 1990 - 1991
Treasurer 1989 - 1990
Secretary 1988 - 1989
Director 1986 - 1988
Condemnation Committee 1978 - present
Member 1978 - present
Chairman 1978 - 1980
Grievance Committee
Co-Chair 1982 - 1984
Overall Chair 1984 - 1986
Judiciary Committee
Member 1982 - 1986
Bench Bar Committee
Chair 1991-1993
Member 1993-present

Professionalism Committee and Ethics 1998 - present

New York State Bar Association
Member, New York State Bar Association

Member, Condemnation and Tax Certiorari Committee of the Real

Property Section
Real Property Section, Executive Committee
Member 1993 - 1998
House of Delegates
Delegate 1990 - 1994
1996 - 1998
Committee on Lawyer Discipline
Member 1999 - present
Chair 1996 - 1999

By-Laws Committee
Member 1999 - 2003

{00117715.1}
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APPOINTMENTS

AWARDS-

Tenth Judicial District Grievance Committee

Member 1988 - 1996
Judicial Salaries Commission 1997 - 1998
Character and Fitness Committee 2006-Present
Independent Judicial Election Qualification
Commission 2007-2011
Commercial Division Advisory Council 2013

Awards include several awards of Recognition of the Suffolk County Bar

Association, Two Pro Bono Awards, A special award of Recognition and the President's
Award in 2010; Suffolk County Bar Association Lifetime Achievement Award (2014)

LECTURES & PROGRAMS

Suffolk Academy of Law

Legal Ethics and Disciplinary Process

The Effect of New York State Wetlands Act on Valuation in Condemnation
Valuation of Special Purposes Properties

Trial Demonstration of a Condemnation Involving Wetlands

Contested Wills and Estates

A General Law Practice, a lecture on the genera! practice of law to high school
students and for adult education programs given by the Lions Club and Kiwanis
Club, Suffolk County Chapters

Judge, New York State Bar Association Moot Court Competition

Tax Grievance Procedure, Suffolk County Women's Bar Association

Basics of Eminent Domain

Association of the Bar, City of New York

Effect of Eminent Domain Procedure Law on Villages, Towns and Cities

Lorman Education Services

Trial Preparation and Trial-Eminent Domain

NY State Bar Association

Ethics
Condemnation

{00117715.1}
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BECAUSE SUCCESS MATTERS

Hillary A. Frommer

Estate Litigation

Counsgel | Haii 2 1F 180,

LOCATION: ..o~ -

Fhllary A, Fromuner fonuees hee praclions i blgaton, pemanily esiate matters :ncluding
runlestod probale proceedings and conlested accounting proceedings. She hay extensive
wal and appollate experience e ooth ferleral and stale courts. Ms. Frommer also represents
laenge: omd small Busenessas imancial mstiotions and ndeaduals n compln business
thaplng i bushieng shareholdor aneg annarsisp disputes. omployment dispules aed othor

Leenerca neglers

&

As a litigator, how e you help your clients overcome challenges?

It addiion 1 carelully and clearly explaming Ihe legal aspecls of the case, ane of my
hasic approacties W chent managemen! s 10 insbll both comfort and contidence in me
and cur i o approach | inke with my chemts wh imsght find ltgaiion stressful s to
rvspace Lo redieve: thaat concerns and assurs then that they are, irdeed. in very

o heanes

Describe a turning point in your career.

Fenngade e turnong poml far mee was wien Lot my very st tnal witl a pury serdict
iy smry clint s favor 1 was then that | reahzed that [had the abifty 1o thiek guickly on my
feet and ta make porsuasne legal ana lactual arguments, My success m courl
continuet never lnsing any of my subsequent ury Inals

- What is it about Farrell Fritz thal imakes clients choose this firm rather than

another?

The atturneys al Farrell Frie are knowledqueable, tatented and recognized expers in

e fickds, My colleagues an tha legal leam with whons  work all have the abulity lo

aameig i cose Tam the porticutar details fo the g oictuee and to convey thot Lo the

spont Murcoved to Famre Falz every chenls importand. B s the ailenoen o our Slients
Uy proteers, cotsals, assoniates andd parilegals - combaning mdvidual ezperie

tive bt ratettge hat makoes Fancll Folz sland sol

[IE P LA

How do you give back to the community?
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Office

Nuwe York Cily

370 Lexington Ave, Saie BK)
Nev fork, NY 10017

Practice Areas
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Education

Chicago-Kanl Collegs of Law
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Al

Fdo a signihican! amount of pro bono wark. Itis wnportant 1o me persanally and to the
firm 1 presadle my pra Bono clients with the same intensity and focus their malters
desarve. While | ol course. contribute fmancially to several charitable organizalions |
ik grving one's ime and edforl i Just as important. | an a very activi: and nwalved
menber of the Board of Directors of the Parent-Child Home Program, a research-base
watly ehuldhood Weracy chantable crganzabion. and | devote ime as a comniliog
member i the Child Abuse Prevanton Sooiety. Addimonally, | acl as 31 menlor 1o young
wiamen 0 tha eal nieversibies and coliergas. goang them sopport, quidandge and advice
it thewr educatiun and cAargers,

Atlarney Advartising
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Director

Direct +1.646.807.4235
Moblle +1.914.522.0174
eshampnoi@srr.com

Education

JBb

Touro College Jacob D
Fuchsberg Law Center

8S.

Marcy College
Crminal Justce and
Paralegal Studies

Professicnal Affillations
American Bar Assaciation -
Litigation Section

American Bar Association -
Women Advocate
Committes

American Bar Associalion -
Dispute Resolution Section
Co-chair, Advocacy
Commites

Natlonal Associalicn of
Profassional Womean

New York City Bar

New York State Bar
Assoclation - Commercial
and Federal Lillgation
Seclion

New York State Bar
Association - Corporata
Counseal Sectlon

New York Stale Bar
Association - Dispute
Resolution Section,
Executive Commitiee, CLE
Co-chalr

New York Stale Bar
Association - Infeilectuat
Property Section

Women's Leadership and
Mentoring Alliance

Elizabeth J. Shampnoi, Esq.

Elizabeth J. Shampnoi, Esq. is a Director in the Dispute Adviscry & Forensic Services Group
She regularly provides litigators, in-house counsel and senior executives with a broad range of
business advice concerning cost-ffective and timely alternalive dispule resolution.  Many
times this involves identifying which cases are appropriate for mediation or arbitration, proper
forum selection, drafting clauses pre-dispule and post-dispute, selecting the arbilrator of
mediatar, rule interpretationfenforcement and best practices in advocacy. Additionally, Ms
Shampnoi advises counsel i the selection af experts and consultanis for 2 variety of matiers,
including, but net limited lo, commerciat disputes, internal and external investigalions and
business valuations

Prior to joining SRR, Ms. Shampnoi was an Associate Director at Navigant Consulting, Inc.,
where she advised ciients In the selection of experts and consuitants, worked with clients to
identify emerging Issues and trends: developed innovative sirategic business iniliatives; and
prepared factical responses to market developments. She also focused on building and
strengthening relationships between faw firms, companies, associations, government agencies
and Navigant's professionals.

Before entering cansulling, Ms, Shampnoi was an attorney at the law firm of Storch Amini &
Munves PC. Her primary areas of praclice included complex commercial litigation, arbitration.
and mediation. She represented indlviduals, partnerships, corperations and educational
institutions concemning disputes invoiving a variety of issues and industries including breach of
contract, delamation, misappropriation, trademark infringement, fraud, real estate, factoring,
enlertainment and transporation. Ms, Shampnoi's practice also involved the drafting and
negatiating of various types of agreements including confidentiality, non-compete. non-
disclosure and employment agreements, as well as domestic and inlenational dispute
resolution clauses.

Earfier in her career, Ms. Shampnoi was the District Vice President of the New York regien of
the American Arbitration Association for several years She advised advocales, in-house
counsel and neutrals concering all procedural and substantive aspects of domeslic and
international alternative dispule resolution Ms Shampnoi has spoken exiensively on the
subject of altemative dispute resolufion and conducted numerous arbitration and mediation
training seminars.

Ms. Shampnot is admitted 1o the bar in the States of New York and Connecticut as well as the
United States Eastern and Southerp Districts of New York and the United States Distncl Court
of Gonnecticut. She has served as a board member for the Association for Conflict Resolution
of Greater New York and the New York State Dispute Resolution Association and she was
named a Rising Star in Dispute Resclution by Super Laywers in 2011

Dispute Advisary
& Forensic Services

Invesimant Valuation
Banking & Financial Opinions

Allanta | Chicago | Cleveland | Dallas | Detroli | Houston | Los Angeles | New York { Washington, D.C.

www SRR com
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Elizabeth J. Shampnoi
Director

Direct +1.646.807.4235
Mobile +1.914.522.0174
eshampnoi@srr.com

Elizabeth J. Shampnoi

Publications:

“The Importance of Selecting an Arbitralar with Construction Indusiry Expertise,” LORMAN
EDUCATION SERVICES CONSTRUCTION UPDATE. January 23, 2006 and “The importance
of Selecting an Arbitrator with Industry Experlise,” LORMAN EDUCATION SERVICES LEGAL

UPDATE, January 16, 2008,

"The CPA in Medialion and Arbitration. The Arbitrator Selection Process and New Eihical
Standards,” THE CPA JOURNAL. December 2005.

“The Grawing Popularity of ADR," THE METROPOLITAN CORPORATE COUNSEL, August
2005 (Interview),

www SRR com
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Managing Director
Direct +1.646.807.4230
Mcblle +1.646.455.9803
gsheets@srr.com

Education

BA.

University of California at
Sanla Barbara

Business Economics

Professional
Designations

Cantified Public
Accountant

Certified Foransic
Financial

Certified Insolvency &
Restructuring Advisor

Chartered Global
Management Accountant

Glenn C. Sheets, CPA, CFF, CIRA, CGMA

Glenn C. Sheets Is 8 Managing Director in the Dispule Advisory & Forensic Services Group.
He has extsnsive sxperience providing a broad range of business and financial advice lo trial
lawyers and In-house counsel throughout tha dispute process. Many of these matters involve
breach of contract, lortlous interference, disputes related to business transactions, pest-merger
and acquisition disputes, product liability and warranty / recall claims, trade secrets dispules,
non-compete claims, employment and labor disputes, insurance claims, parsonal economic
claims, shareholder disputes, fraud examinations, aller ego assessments, preference and
fraudulent transfers. Additionally, Mr. Sheels has significant experience providing financial and
litigation expertise 1o pariies-in-inlerest involved in distressed and under-performing
businesses. Mr. Sheets has assisted clients through out-gf-court restructurings, bankruptcy
proceedings, and profit improvement initiatives, Including: viability and feasibllity studies, cash
flow management, creditor negotiations, debt restructuring, mergers and acquisitions,
divestitures, and liquidations. Mr. Sheets has testified as an expert in various state and fedarai
court proceedings, including the U.S. Bankrupicy Court, CCAA proceedings, arbitrations,
mediations, depositions, and International Arbitration hearings.

Mr. Sheets’ experience encompasses a wide array of industry sectors including manufacturing,
retall, sales and distribution, wholesalers, transportation and logisiics, Insurance companies
and agencles, information technology, medical devices and products, chemicals, commodities,
real estate and haspitality, professional service companies, not-for-profit organizations, and a
variety of service firms, Mr. Sheels has significant experience within the automotive seclor.
inciuding OEMs, aulomotive suppliers, commadities, service providers, automobile dealers,
and after-market sales and services.

Mr. Sheets has lectured and presentad continuing educalion seminars on a variely of subjects
related to financial, sconomic, accounting, and business issues present in the resolution of
disputes, He was the Chairman of the Litigation / Business Valuation seclion of the Michigan
Associalion of Centifted Public Accountants.

Prior lo joining SRR, Mr, Sheels was a Director of Litigation and Claims Services for Coopers
& Lybrand’s,

Mr. Sheets is a member of the American Instilute of Cerified Public Accountants, the New
York State Society of Certified Public Accountanis, the Michigan Association of Certified
Public Accounlants, tha Associalion of Cerified Fraud Examiners, the Association of
Insolvency and Restructuring Advisors, the American Bankruplcy Instiiute, and the
Turnaround Management Association.

Dispute Advisory
& Forensic Services

Valuation
& Financigl Qpinions

Investment
Banking

Aflanta | Baltlmare | Chicagg | Cleveland | Dallas | D.C. ) Detroit | Houslon | Los Angeles | New York

www.SRR.com
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Glenn C, Sheets
Managing Director
Diract +1.646.807.4230
Mobile +1.646.455.9803
gsheets@srr.com

Glenn C. Sheets, CPA, CFF, CIRA, CGMA

Tastimony Experienca:

FMReps, LLC v Ford Motor Company, State of Michigan in the Circuit Court for the County of
Wayne, 2013

I-Fusion Technology, [nc. v. TRW Safety Systems inc., et al., State of Michigan in the Circuit
Court for the County of Macamb, 2013

Greenman-Pedersen, Inc. et al. v. Berryman-Henigar, Inc. and Bureau Veritas North America,
Inc., Supreme Court of the State of New York, County of New York, 2013

Macy's, Inc. and Macy's Merchandising Group, Inc. v. Martha Stewanr Living Omnimedia, inc.
and J.C. Penney Corporalion, Inc., Supreme Court of the State of New York, County of New
York, 2013

Faurecia Automotive Sealing, Inc and Faurecla Sieges D'Automobile v. Target Steel, inc.,
State of Michigan in the Circuit Court for the County of Oakland, 2012

General Motors Corporation v, Albert Weber GmbH, U.S. District Court, Eastern District of
Michigan, 2012

Nissan North American, Inc, v. Johnson Electric North America, Inc., U.S. District Court.
Eastern District of Michigan, 2012

Chrysier Group Intemational, LLC v TWS Woridwide S.A. DE C.V., American Arbitration
Association, Michigan, 2011

SOS Express v. Bank Of America, N.A., U.S. District Court, Eastern District of Michigan, 2011

Qimonda North America Corporation v G2 Technology, Inc., American Arbitration Assoclation,
California, 2011

MFS & Company, LLC v. Caterpillar, Inc., U.S. District Court, Eastem District of Michigan,
2010

The CAQ Group, Inc. v. Federal-Mogul Corporation, et al., U.S, District Court, Eastem District
of Michigan, 2010

Fox Hills Chrysler Jeep, Inc. v. Chrysler Group LLC, American Arbitralion Association,
Michigan, 2010

Westminster Dodge, Inc. v. Chrysler Group LLC, American Arbitration Assoclation,
Massachusetts, 2010

Wissler Motors, Inc. (dba Wissler Chrysler-Jeep) v. Chrysler Group LLC, Amarican Arbitration
Assaciation, Fennsylvania, 2010

Eagle Auto-Mall Corp. v. Chrysler Group LLC, American Arbilration Association, New Yark,
2010

www.SRR.com
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Glenn C. Sheets
Managing Director
Direct +1.646.807.4230
Mobile +1.646.455.9803
gsheets@srr.com

Glenn C. Sheets, CPA, CFF, CIRA, CGMA

Testimony Experlence:

Terry Chrysler Jeep, Inc. v. Chrysler Group LLC, American Arbiiration Association, New Yaork,
2010

B.G.R. LLC (dba Deland Dodge) v. Chrysler Group LLC, American Arbitration Association,
Florida, 2010

Bob Taylor Jeep, Inc. v. Chrysler Group LLC, American Arbitration Association, Florida. 2010

1099 LLC (dba Venice Dodge) v. Chrysler Group LLC, American Arbilration Association,
Flonda, 2010

New Center Stamping, Inc. v. GAZ U.S. Inc. and LLC “Automobile Plant GAZ", Internalional
Arbitration, Michigan, 2010

U.S. Securities and Exchange Commission v. Delphi Corporation, et al, U.S. District Court,
Eastem District of Michigan, 2009

Broadspire Services, Inc. v. Lumbermens Mulual Casualty Company, American Arbitration
Association, 2009

Zimmer Melia & Associates, Inc,, et al, v. Kirkland Stallings, et al., U S. Distrct Court, Middle
District of Tennessee, Nashville Division, 2009

Old Carco LLC (fka Chrysier LLC), et al., Deblor, U.S. Bankruptcy Court, Southern District of
New York, 2008

Andrew LLC v. EMS Technologies, Inc., American Arbitration Assoclation, 2009

Fields Medical Corporation, et al. v. Kirkland C. Stallings, el al., State of Kentucky, Jefferson
Circuil Court, Division Ten, 2009

Jernberg Industries, Inc., et al v. Republic Engingered Products, inc., et al, United States
Bankruptcy Court, Narthern District of lllinois, Eastern Division, 2009

Gelrag Corporation v. Sabo USA, Inc., et al., State of Michigan, Circuit Court for the County of
Wayne, 2009

Oxford Biomedical Research, Inc. v, invitrogen Corporation, U.S. District Court, Eastern
Disinct of Michigan, Southern Division, 2009

Hulchinson FTS, Inc. v. Chrysler LLC, State of Michigan, Circuil Cour for the County of
Oakland, 2009

TS5 Wixom Management, LL.C. v. WixKix Properties, L L.C. et al, American Arbitration
Association, Michigan, 2008

www.SRR.com
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Glenn C, Sheets
Managing Director
Direct +1.646.807.4230
Mobile +1,8456.455.9803
gsheets@sarr.com

Glenn C. Sheets, CPA, CFF, CIRA, CGMA

Testimony Experience:

Dawn A. G. Kulongowski, D.D.S., et al. v. David L. Brower. D.D.S., et al.. American Arbitration
Association, Michigan, 2008

PSR Knoxville, L.L.C. and PBR Columbia L.L.C, v. Intermet Corporation, American Arbitration
Association, Michigan, 2008

Computer Business Word L.L.C. v. Thomas, et al.,, Amearican Arbilration Associalion,
Michigan, 2008

Franklin Management Indusines, Inc. v. Far More Properties, ot ai., American Arbitration
Association, Ohlo, 2008

Kenneth Eld v. Saint-Gobain Abrasives, U.S. District Courl, Eastern District of Michigan,
Southern Division, 2008

Sunshine Gas Producers, L.L.C., v. Browning-Ferris Industries of California, Inc., U.S. District
Count, Central District of California, Weslem Division, 2007

Exelon Generation Company, LL.C v. General Alomics Technologles Carp., U.S. District Court,
Northern District of lllinois, Eastern Division, 2007

Exelon Generation Company, LLC v. Nuclear Fuels Comp., U.S. Disirict Courl, Northemn District
of liinois, Eastern Division, 2007

City of Delroit v, Crown Entarprises, Inc., Stale of Michigan, Circult Court for the County of
Wayne, 2007

Franklin Management Indusiries, Inc. v, Motarcars Acquisition, LLC, et al., American
Arbitration Association, Ohio, 2007

Robert C. Wilson, et al. v. EanhTech, U.S. District Court, Eastern District of Michigan,
Southern Division, 2007

Levy Indiana Slag Company v Intemational Union of Operaling Engineers, Local 150, AFL-CIO
and Edw. C. Levy Company Inc. v. International Union of Operating Engineers, Local 150,
AFL-CIO, U.S. District Court, Northesn District of Indiana, Hammond Division, 2007

Tyco Electronics Corporation v, lllinois Tool Werks Inc, et al, State of llinois, Circuit Coun for
the County of Ceook, 2007

Power Tools and Supply, Inc. v. Cooper Power Toals, Inc., U.S. District Court, Eastarn District
of Michigan, Southern Division, 2007

Zimmer Greal Lakes, Inc.; Zimmer US, Inc.; and Zimmer Austin, Inc.; v. Biomet, Inc.: Biomet
Crthopedics, inc.; Marc Vreede: Corey Bair and Carl Graham; and Marc Vreede v. Zimmer
Austin, Inc.; State of Michigan, Circuit Court for the Caounty of Wayne, 2006

www SRR com
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Glenn C, Sheets
Managing Director
Direct +1.646.807.4230
Moblle +1.646.455.9803
gsheets@srr.com

Glenn C. Sheets, CPA, CFF, CIRA, CGMA

Testimony Experience:

Dana Corporation et al. v. Sypris Solutions, Inc. el al., International Institute for Conflict
Preventlan and Resolution, 2006

Thomas v. La-Van Hawkins and Melvin Butch Hollowell, State of Michigan, Circuit Court for the
County of Wayne, 2006

G. Jelf Mennen, et al. v. Onkyo Corporation, et al., U.S. District Court, Southern Qistrict of
Florida, Southern Division, 2005

H. Richard Fruehauf, Jr. v. Fruehauf Production Company, LLC, American Arbilration
Association, Michigan, 2005

The Service Source, Inc. v, Office Depol, Inc., U.S. Distrdct Court, Eastern District of Michigan,
Southern Division, 2005

The Clarkston Medical Group v. Mid-Oakland Medical Center, LLC, State of Michigan, Clrcult
Court for the County of Oakland, 2005

D. Ray Nunn, of al. v. Ready, Sullivan & Ready, et al., State of Michigan, Circuit Court lor the
County of Monroe, 2005

MICREL, Inc. v. TRW, Inc., U.S. District Court, Northern District of Ohig, Eastern Division,
2008

Downriver Blow Molding, Inc., et. al. v. Plastach Engineered Products, Inc., State of Michigan,
Circuit Court for the County of Wayne, 2005

Forklift Liquidaling Trust v. Spicer Clark-Hurth, U.S. Bankruptcy Court, District of Delaware,
2005

Jim R. Sapp. et al. v. Brett Millar, el al., State of Indiana, Superior Court for the County of
Marion, 2005

Hayes Lemmerz International, Inc. v. Epilogics Group and Kuhl Wheetls, LLC, U.S. District
Court, Eastern District of Michigan, Southern Division, 2005

. Forklift Liquidating Trust v. Dana Corporation, U.S. Bankruplcy Court, District of Delaware,

2005
Robert Price v. Robert Clark, M.D., American Arbitration Association, Mictugan, 2004

Estate of Connolly v. Pearl Leather Finishers, U.S. Bankruptcy Court, Eastern District of
Michigan, Southern Division, 2004

Berger. et al. v. Kimer, et al., State of Michigan, Circuit Court for the County of Washtenaw,
2004

www SRR com
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Glenn C, Sheats
Manag!ng Director
Direct +1.646.807.4230
Moblle +1.646.455,9803
gsheets@srr.com

Glenn C. Sheets, CPA, CFF, CIRA, CGMA

Testimony Experience:

National Steel Corporation v. Hayes Lemmerz International, Ing., U.S. Bankrupicy Court,
Northern District of lllinois, Eastern Division, 2004

Lourdes Assisted Living Corporation v. Elness Swenson Graham, Inc, American Arbilration
Association, Michigan, 2003

Venture v, Autoliv, U.S. District Court, Eastern District of Michigan, Southern Division, 2003

Tekonsha Engineering Ca., el al. v. C.W. Indusiries, Inc., U.S. District Court, Western District
of Michigan, Southern Division, 2003

Brandon Bone v. YMCA of Metropolitan Detroit, et al., State of Michigan, Circuit Court for the
County of Wayna, 2003

A.G. Simpson Technologies, Inc., Ontario Superior Count of Justice, 2001

MVP v. Richard Hanson, et al., State of Michigan, Circuit Court for the County of Qakland,
2001

Camrose Technologies, LLC, U.S. Bankrupicy Courl, Western District of Qklahoma, 2001

Safeway Transport v. OT Transportation, State of Michigan, Circuit Court for the County af
Wayne, 2001 .

Emanuel Hull LLC v. Hull Brothers Construction, et al,, American Arbitration Association,
Michigan, 2001

J.0. Galloup v. Slomski, State of Michigan, Circuit Court for the County of Macomb, 2000

Wacker Silicones v. ABACQ, U.S. District Court, Eastern District of Michigan, Southem
Division, 2000

Saad v, Davis, State of Michigan, Circuit Court for the County of Wayne, 2000

Johnson v, City of Saline, et al., U.S. District Counl, Easlern District of Michigan, Southern
Division, 2000

Balle Isle Grill Corporation v. City of Detroil, State of Michigan, Circuit Court for the County of
Wayne, 2000

Albert Panyard v. Roy Dean Corporation, State of Michigan, Circuit Court for the County of
Oaklang, 2000

Stone Mountain Partners v. Inlegra Prining Company, American Arbilration Association,

Michigan, 1999

www SRR com
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Glenn C. Sheets
Managing Director
Direct +1.646.807.4230
Mobile +1.646.455.9803
gsheets@srr.com

Glenn C. Sheets, CPA, CFF, CIRA, CGMA

Testimony Experience:

Oink, Qink, Inc. v. Liberty 81DCO Investment Corporation, Stale of Michigan, Circuit Court for
the County of Wayne, 1999

Matvest, Inc. v. Motorala, Inc., State of Michigan, Circuit Court for the County of Wayne, 1999

international Container Corporation, inc. v. Walbro Corporation, Stale of Michigan, Circuil
Coun for the County of Wayne, 1998

Ashley v. Blue Cross Blue Shield of Michigan, U.S. District Courl, Eastern District of Michigan,
Southern Division, 1998

Roblnson, et al. v. Wasserman, et al., State of Michigan, Circuit Cour for the County of
Wayne, 1998

Wallter Naorris v. City of Taylor, State of Michigan, Circuit Court for the County of Wayne, 1998
Eagle Ottawa v. Yorkshire Americas, U.S. District Court, Western District of Michigan, 1998

National Boatland, Inc. v. ITT Commercial Credit Corporation, American Arbitration
Association, Michigan, 1998

Local 1038 v. Action Distributing, U.S, District Court, Eastern District of Michigan, Southern
Division, 1998

Fischer v, Fischer, State of Michigan, Circult Court for the County of Oakland, 1997

Alimond Associates, Inc. v. Hercules, Incorporated, U.S. District Court, Eastern District of
Michigan, Southern Division, 1997

Delcor Construction, Inc. v. CED Construclion, Inc., American Arbitration Associalion,
Michigan, 1997

Chrysler Corporation v. Ford Motor Corporation, ef al., U.S. District Court, Eastern District of
Michigan, Southern Division, 1996 & 1997

VanElslander v. Michael Assarian Builders, el al., American Arbitration Association, Michigan,
1996

Victoria Banks, et al. v. Manuel J. Moroun, et al., State of Michigan, Circuit Court for the
County of Oakland, 1995 & 1996

Gerber Products Company v. FBI Foods, Lid, et al., U.S. District Court, Weslern Districl of
Michigan, 1995

www SRR com
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Glenn C. Sheets
Managing Director
Direct +1.648,807.4230
Mobile +1.646.455,9803
gsheats@srr.com

Glenn C. Sheets, CPA, CFF, CIRA, CGMA

Publications:
“Building a Best in Class Corporale Comptiance Program,” The SRR Journal, Fall 2010

“When the Chain Breaks... Assessing Damages in Casas Involving Disruptions to Complex
Supply Chains,” The SRR Journal, Fall 2010

“Putting a Caliper on Automotive Dispulas — Assessing Economic Damages in a Troubled
Industry,” Member Publications, WorldServicesGroup.com, January 2009

“You Want Me to Pay Back What?" The SRR Journal, Fall 2007

“Litigation: Automotive Suppliers Deliver More than Parts to Their Customers,” The SRR
Journal, Spring 2004

“Time Value of Money and the Economic Timeline,” Litigation Section of the State Sar of
Michigan's ‘The Litlgation Newsletter,” Spring 2000

“Professional Designalions and Appropriate Methodologies: ltlems to Consider When Naming
an Economic Expert,” Litigation Section of the Stale Bar of Michigan's 'The Litigation
Newsletter,' Fall 1999

“Kumho Tire Clarifies 'Gatekeeping' Role,” MACPA ‘The Leaders’ Edge,’ August/September
1999

"Understanding Incremental Costs and MHow They Affect the Measurement of Lost Profits,”
Litigation Section of the State Bar of Michigan's ‘The Litigation Newsfetter,' Summer 1999
Speeches and Seminars:

“"Managing Difficult Evidence Problems in Intemational Arbitration: The ICDR Guidelines for
Arbitrators Conceming the Exchange of Information”, presented at the 11th Annual

International Centra for Dispute Resolution's Miaml tnternational Arbitration Conference, 2013

“Use of Interest in Litigation Damages,” Panelist, Michigan Association of Certified Public
Accountants (MACPA) Litigation and Business Valuation Conference, June 2011

“The Automotive Industry: What A Long, Strange Trip It's Been,” presented at the AIRA Annusal
Conference, June 2009

“Corporale Fraud in the Current Economic Climate,” Panel Maderator, joint presentation with
the Association for Corporale Counsel and Financial Execulives International, April 2009

“Adequale Assurance in the Aulomotive Supply Chain," presenled al the OESA Chicagn
Reglonal Meeting - Financial, Legal and Market Strategies for Suppliers, February 2009
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Speeches and Seminars;

*Supply Risk Management: The Changing Environment and Early Warning Signs,” presented
at the TRW Automotive Law Conferance, 2007

“Economic Damage Considerations in the Theft of Trade Secrets,” presanted at the Strategies
and Solutions for Protecting Proprietary Information Conference, 2006

"Mock Trial: Using Valuation Experts in Litigation,” presented at the MACPA/ICLE: Litigation
Mock Trial {Plymouth, Michigan), 2003

“Ulilizing Business Income Tax Relurns in Litigation,” presenled to the Cleveland Bar
Association, 2003

"Growth issues of Businesses in a Recovering Economy,” presented al the Risk Management
Assaciation- Michigan Chapter; Spring Conference, 2002

“Measurement of Econemic Damages.” presented al the Michigan Association of Certified
Public Accountants; Annuat Liligation and Business Valuation Conference, 2000

"Research on the Intemel,” presented at the Michigan Association of Ceriified Public
Accountants; Annual Litigation and Business Valuation Conference, 1999

“Tax Traps for Litigators,” presented to the Macomb County Bar Association (Clinton
Township, Michigan), 1989

“Measurement of Economic Damages,” presented at the Dinsmore & Shohl LLP. Litigation
CLE Conference (Cincinnati, Chio), 1999

"Rules of Evidence and Civil Procedure.” Michigan Association of Certified Public Accountants:
Annual Litigation and Business Valuation Conference, 1938

“Consulting a Financial Expert Early in the Dispute Process,” Michigan Bar Association-
Litigation Section; Annual Summer Conference, 1997

"Mock Trial Panel Presentation,” Michigan Association of Certified Public Accountants; Annual
Litigation and Business Valualion Conference, 1997

“Alter Ego- Piercing the Corporate Veil,” Michigan Bar Association- Litigation Saction; Annual
Summer Conference, 1996

"Using a CPA in Sharehclder Disputes,” Michigan Association of Cedified Public Accountants;
Annual Litigation and Business Valuation Conference, 1996

“Research on the Internet,” Michigan Association of Cerlified Pubiic Accountants;, Annual
Litigation and Business Valuation Conference, 1995
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