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Tackling the Closed File Beast 

Marian C. Rice 
L’Abbate, Balkan, Colavita & Contini, LLP 
3 Huntington Quadrangle, Suite 102S 
Melville, NY 11747 
516-837-7415 
mrice@lbcclaw.com 
 

An attorney’s obligation to maintain closed client files has been on my mind a lot recently.  

We moved our office about 18 months ago.  And while we thought we had a fairly robust file 

retention and destruction policy, when we began to plan our move, we realized our intentions while 

good, may not have been compliant.  We had a lot of client files. 

Fortunately, we also had sufficient time to address the problem and a goal date by which 

we had to complete our review, assessment and, where appropriate, return or purge. We all know 

attorneys never address issues without deadlines.  Finishing a 15-year lease and the move to a new 

office provided a drop-dead date with no wiggle room.  Mission was accomplished but the obvious 

lesson learned was – life would have been easier had we kept to the game plan all along.   

While ethics opinions generally state that “with certain important exceptions” an attorney 

has no ethical duty closed files for an indefinite period, it is the “important exceptions” that make 

the process difficult.  An attorney’s ethical obligation to properly retain and dispose of closed 

client files transcends the closure of an attorney’s law practice,1 the dissolution of a law firm,2 

natural disaster,3 inheriting a law firm’s closed files by joining the firm4 - even death.5  In other 

words – you can’t avoid it.  And ignoring the problem just increases the dilemma of what to do 

with the closed files.  Before addressing how you can keep up with your obligations on client files, 

some background on the related court rules, case law and ethical obligations are in order. 

The Bright Lines 

 Lawyers like bright lines.  Unfortunately, the only crystal-clear delineation of record 

retention obligations an attorney or law firm must meet keep applies to certain bookkeeping 

records and escrow obligations. Under Rule 1.15 of the New York Rules of Professional Conduct 

(“RPC”), these documents must be kept by the law firm: 

 
1 NYCLA Eth. Op. 725 
2 N.Y. State Op. 623 (1991) 
3 N.Y. State Op. 2015-6 
4 N.Y. State Op. 1192 ¶ 12 (2020). 
5 Nassau Bar Opinion 43‐89 (1989) 



 the records of all deposits in and withdrawals from the escrow and operation bank accounts 

maintained in the attorney’s practice of law, specifically identifying the date, source and 

description of each item deposited, and the date, payee and purpose of each withdrawal or 

disbursement; 

 a record for special accounts, showing the source of all funds deposited in such accounts, 

the names of all persons for whom the funds are or were held, the amount of such funds, 

the description and amounts, and the names of all persons to whom such funds were 

disbursed; 

 all retainer and compensation agreements with clients; 

 all statements to clients or other persons showing the disbursement of funds to them or on 

their behalf; 

 all bills rendered to clients; 

 all records showing payments to lawyers, investigators or other persons, not in the lawyer's 

regular employ, for services rendered or performed; 

 copies of all retainer and closing statements filed with the Office of Court Administration; 

and 

 checkbooks and check stubs, bank statements, prenumbered cancelled checks and duplicate 

deposit slips regarding the special accounts specified in RPC 1.15 (B) and other bank 

account which records the operations of the lawyer's practice of law. 

Attorneys must also maintain accurate, contemporaneous entries of all financial 

transactions in their records of receipts and disbursements, in their special accounts, in their ledger 

books or similar records, and in any other books of account kept by them in the regular course of 

practice.  Luckily given our digital capabilities these days, these requirements may be satisfied by 

maintenance of original records, photocopies, microfilm, optical imaging, and any other medium 

that preserves an image of the document that cannot be altered without detection. 

These records must be contemporaneously maintained and must be available for production 

for seven years.  Violation of Rule 1.15 results in mandatory disciplinary action.  Vigilant 

adherence to these bright-line requirements is critically important. 

In addition, various statues and court rules may also affect upon a law firm’s obligation to 

retain files.  For instance, the First and Second Departments require the attorneys for both plaintiff 

and defendant in lawsuits seeking damages for (1) personal injury or for property damages; (2) 



death or loss of services resulting from personal injuries (3) condemnation or (4) change of grade 

proceedings must maintain their files for seven years.6  Attorneys need to determine whether their 

specific areas of practice mandate specific file retention obligations. 

The Case by Case Analysis 

Excepting the bright-line examples cited above, the analysis of what must be kept by the 

attorney from the files maintained in the representation of a client must be decided case by case - 

not the most encouraging response one wants to hear when formulating a standardized file 

retention policy.  The Court of Appeals has broadly held that the client has a presumptive right to 

access the file maintained in the client’s representation except for documents that might violate a 

duty of nondisclosure owed to third party, a duty imposed by law, or firm documents intended 

only for internal law office use.7 As a result, a client’s right to some or all of what is broadly termed 

the “client file” is a question of law.  

Let’s start with the premise that under Rule 1.15(e)(4), an attorney must promptly deliver 

to a client, upon request, any property of the client in the lawyer’s possession. Essentially the ethics 

opinions divide the components of a closed file into four categories: (1) documents belonging to 

the attorney; (2) documents the attorney is under a legal duty to keep; (3) documents the client 

must keep; and (4) the remaining majority of documents found in an attorney’s file.8 

The opinions state that documents belonging to the attorney may be disposed of in a fashion 

that honors the client’s privilege provided the lawyer has no other legal duty to keep the materials 

and there is no apparent indication the client has a need for the file. The problem with this 

subjective analysis is evident. If one employs the analysis utilized by most ethics opinions, there 

is little in a file which may be unqualifiedly categorized as materials belonging to the attorney. 

Documents that the attorney is legally obligated to keep refers to the bright-line items noted 

above: generally, the documents identified in RPC 1.15(d)(1), various appellate rules, and those 

documents mandated by one’s specific area of practice. 

  The analysis of those documents the client must keep is difficult.  To get it right, you must 

know your client’s business/personal issues. If original documents that cannot be replaced exist, 

 
6 E.g., 22 NYCRR § 603.25 (First Department); 22 NYCRR § 691.20(f) (Second Department).  
7 See Sage Realty v. Proskauer Rose, 91 N.Y.2d 30 (1997). 
8 New York State Bar Association Committee on Professional Ethics, Opinion No. 623 (1986); 

 



for example wills, the originals must be kept virtually ad infinitum unless returned to the client.  

The best rule is to return to the client all original documents and filings, keeping a copy (scanned) 

for the attorney’s file. If the documents cannot be returned to the client, the attorney must keep the 

documents for at least the period required by the client’s business or longer if it appears the client 

might have a need for the document after the legal period has expired. 

The last category, the majority of documents likely to be found in a client’s file, may be 

destroyed consistent with the client’s instructions. If no such instructions exist, the attorney must 

make reasonable efforts to return the file to the client. The first step towards that process is to send 

a letter to the client indicating that destruction of the file is intended, offering to return the file and 

describing any documents the client may want or need in the file. If the client cannot be located or 

does not respond, the attorney may discard the file except for those documents which the client 

must retain and documents the client may foreseeably need.  Remember that substantive emails 

are part of the client’s file and the attorney’s ethical obligations extend to that part of the client’s 

closed file as well.9  

All this is of little assistance to the attorney who would like to practice law for his or her 

current clients besides closing the files on already completed matters. However, there is no bright 

line date sanctioned by the ethics opinions beyond which an attorney may discard a file with 

impunity. Common sense must be used given an attorney’s area practice with a view towards 

exceeding by a significant margin the statute of limitations for legal malpractice or other claims 

that may be made against an attorney arising out of the representation of a client.10 If one’s practice 

regularly involves the representation of infants, care must be taken to consider that the infancy toll 

would extend the ordinary limitations period. A review of the ethics opinions combined with 

securing the client’s instructions for the disposition of a file in the original retention letter, should 

provide a law firm with guidelines suitable to its practice.  

Developing Your Plan 

You have miles of closed files you pay dearly to store. Where do you start?  Do not let the 

huge backload of long-closed files paralyze you into taking no action.  Start the process by putting 

your document retention plan into place with the next file that walks in the door. 

 
9 N.Y. Eth Op. 2008-1. 
10 While the period of limitation for legal malpractice is three years, (CPLR 214(6), the period of limitations for a 
claim under Judiciary Law § 487 is six years.  Melcher v. Greenberg Traurig, LLP, 23 N.Y.3d 10 (2014). 



First, state your policy clearly in your engagement letter.11  If you are at a point where you 

are virtually paperless, tell the client the files are maintained electronically. 

Second, scan incoming and outgoing documents as a matter of daily practice.  This ensures 

that your current files will be much less of a problem once they are closed.  And any attorney living 

through the past 15 months of the global pandemic knows the value of accessing your files 

(securely) from remote locations.  Attend a NYSBA seminar on how to convert your office to an 

orderly paperless environment. 

Third, establish a protocol on how to close a file. Develop standard procedures, geared to 

your practice, setting forth what steps must be taken before a file may be closed. Common 

procedures include: (1) sending a letter to your client documenting the termination of the 

representation, reminding the client of the firm’s retention policy before destruction and returning 

any original documents they may need or they provided during the representation; (2) checking to 

ensure that all necessary orders or judgments have been filed; (3) ensuring all security interests 

have been properly docketed and calendared for renewal, if necessary; (4) determining whether 

any documents properly belong in the firm’s form system or brief bank; (5) confirming that all 

parties were entered in the firm’s conflict system; (6) removing any duplicate documents and filing 

any loose papers; and (7) calendaring the file for destruction, if appropriate. A perpetual inventory 

of all files destroyed by the firm, with the date of destruction, must be kept. 

Fourth, make sure everyone follows the plan.  Start with requiring the attorneys to send a 

single group email stating the date the file is closed.  The email should alert accounting to make 

sure a final invoice is generated; calendaring to make sure that any necessary dates are recorded; 

administration to make sure the file is reviewed, the originals segregated and returned, duplicates 

disposed of and the balance of the file, scanned and closed. 

The Backlog 

 And how do you tackle the backlog?  The first step is to survey the problem.  Set realistic 

goal for each month of closed files starting with the most recent matters.  Lists should be generated 

for attorneys to mail or email the clients about the firm’s destruction policy.  A form letter or email 

makes the odds of it being sent to the client greater but, if you tailor it to the client’s representation, 

you can make it a marketing opportunity.  From recent experience, many clients will ask for copies 

 
11 See, New York State Bar Association Committee on Professional Ethics Opinion 2010-1, for a discussion on the 
use of engagement letters to manage the lawyer’s file retention obligation and sample engagement letter provision. 



of the document that reflects how the engagement terminated: e.g., a closing statement, court 

decision or settlement agreement but most will whole-heartedly agree that the file should be 

destroyed.  If you can do so, scan the balance of the file.  We made significant progress having a 

dedicated scanner manned by hourly workers who saved the files in an orderly fashion.  At the end 

of the day, it was less expensive than renting the real estate to house the closed files. 

 If a law firm has not been monitoring its possession of client’s files at the conclusion of 

the representation, this is a mammoth but essential undertaking.  Ignoring the backlog of closed 

files with not make the problem go away – the black hole of improperly closed client files will 

only multiply as time goes by.  The time to close files properly and under your ethical obligations 

begins with the next matter you open.  You must start someplace. 
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RULE 1.15: 
PRESERVING IDENTITY OF FUNDS AND PROPERTY OF OTHERS; FIDUCIARY 

RESPONSIBILITY; COMMINGLING AND MISAPPROPRIATION OF CLIENT FUNDS 
OR PROPERTY; MAINTENANCE OF BANK ACCOUNTS; RECORD KEEPING; 

EXAMINATION OF RECORDS 

(a) Prohibition Against Commingling and Misappropriation of Client Funds or 
Property. 

A lawyer in possession of any funds or other property belonging to another person, 
where such possession is incident to his or her practice of law, is a fiduciary, and must not 
misappropriate such funds or property or commingle such funds or property with his or her 
own. 

(b) Separate Accounts. 

(1) A lawyer who is in possession of funds belonging to another person 
incident to the lawyer’s practice of law shall maintain such funds in a banking 
institution within New York State that agrees to provide dishonored check reports in 
accordance with the provisions of 22 N.Y.C.R.R. Part 1300.  “Banking institution” 
means a state or national bank, trust company, savings bank, savings and loan 
association or credit union.  Such funds shall be maintained, in the lawyer’s own 
name, or in the name of a firm of lawyers of which the lawyer is a member, or in the 
name of the lawyer or firm of lawyers by whom the lawyer is employed, in a special 
account or accounts, separate from any business or personal accounts of the lawyer 
or lawyer’s firm, and separate from any accounts that the lawyer may maintain as 
executor, guardian, trustee or receiver, or in any other fiduciary capacity; into such 
special account or accounts all funds held in escrow or otherwise entrusted to the 
lawyer or firm shall be deposited; provided, however, that such funds may be 
maintained in a banking institution located outside New York State if such banking 
institution complies with 22 N.Y.C.R.R. Part 1300 and the lawyer has obtained the 
prior written approval of the person to whom such funds belong specifying the name 
and address of the office or branch of the banking institution where such funds are to 
be maintained. 

(2) A lawyer or the lawyer’s firm shall identify the special bank account or 
accounts required by Rule 1.15(b)(1) as an “Attorney Special Account,” “Attorney 
Trust Account,” or “Attorney Escrow Account,” and shall obtain checks and deposit 
slips that bear such title.  Such title may be accompanied by such other descriptive 
language as the lawyer may deem appropriate, provided that such additional 
language distinguishes such special account or accounts from other bank accounts 
that are maintained by the lawyer or the lawyer’s firm. 

(3) Funds reasonably sufficient to maintain the account or to pay account 
charges may be deposited therein. 
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(4) Funds belonging in part to a client or third person and in part currently 
or potentially to the lawyer or law firm shall be kept in such special account or 
accounts, but the portion belonging to the lawyer or law firm may be withdrawn when 
due unless the right of the lawyer or law firm to receive it is disputed by the client or 
third person, in which event the disputed portion shall not be withdrawn until the 
dispute is finally resolved. 

(c) Notification of Receipt of Property; Safekeeping; Rendering Accounts; 
Payment or Delivery of Property. 

A lawyer shall: 

(1) promptly notify a client or third person of the receipt of funds, 
securities, or other properties in which the client or third person has an interest; 

(2) identify and label securities and properties of a client or third person 
promptly upon receipt and place them in a safe deposit box or other place of 
safekeeping as soon as practicable; 

(3) maintain complete records of all funds, securities, and other properties 
of a client or third person coming into the possession of the lawyer and render 
appropriate accounts to the client or third person regarding them; and 

(4) promptly pay or deliver to the client or third person as requested by 
the client or third person the funds, securities, or other properties in the possession 
of the lawyer that the client or third person is entitled to receive. 

(d) Required Bookkeeping Records. 

(1) A lawyer shall maintain for seven years after the events that they 
record: 

(i) the records of all deposits in and withdrawals from the accounts 
specified in Rule 1.15(b) and of any other bank account that concerns or affects 
the lawyer’s practice of law; these records shall specifically identify the date, 
source and description of each item deposited, as well as the date, payee and 
purpose of each withdrawal or disbursement; 

(ii) a record for special accounts, showing the source of all funds 
deposited in such accounts, the names of all persons for whom the funds are 
or were held, the amount of such funds, the description and amounts, and the 
names of all persons to whom such funds were disbursed; 

(iii) copies of all retainer and compensation agreements with clients; 

(iv) copies of all statements to clients or other persons showing the 
disbursement of funds to them or on their behalf; 
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(v) copies of all bills rendered to clients; 

(vi) copies of all records showing payments to lawyers, investigators 
or other persons, not in the lawyer’s regular employ, for services rendered or 
performed; 

(vii) copies of all retainer and closing statements filed with the Office 
of Court Administration; and 

(viii) all checkbooks and check stubs, bank statements, prenumbered 
canceled checks and duplicate deposit slips. 

(2) Lawyers shall make accurate entries of all financial transactions in 
their records of receipts and disbursements, in their special accounts, in their ledger 
books or similar records, and in any other books of account kept by them in the 
regular course of their practice, which entries shall be made at or near the time of the 
act, condition or event recorded. 

(3) For purposes of Rule 1.15(d), a lawyer may satisfy the requirements of 
maintaining “copies” by maintaining any of the following items: original records, 
photocopies, microfilm, optical imaging, and any other medium that preserves an 
image of the document that cannot be altered without detection. 

(e) Authorized Signatories. 

All special account withdrawals shall be made only to a named payee and not to cash.  
Such withdrawals shall be made by check or, with the prior written approval of the party 
entitled to the proceeds, by bank transfer.  Only a lawyer admitted to practice law in New 
York State shall be an authorized signatory of a special account. 

(f) Missing Clients. 

Whenever any sum of money is payable to a client and the lawyer is unable to locate 
the client, the lawyer shall apply to the court in which the action was brought if in the unified 
court system, or, if no action was commenced in the unified court system, to the Supreme 
Court in the county in which the lawyer maintains an office for the practice of law, for an 
order directing payment to the lawyer of any fees and disbursements that are owed by the 
client and the balance, if any, to the Lawyers’ Fund for Client Protection for safeguarding 
and disbursement to persons who are entitled thereto. 

(g) Designation of Successor Signatories. 

(1) Upon the death of a lawyer who was the sole signatory on an attorney 
trust, escrow or special account, an application may be made to the Supreme Court 
for an order designating a successor signatory for such trust, escrow or special 
account, who shall be a member of the bar in good standing and admitted to the 
practice of law in New York State. 
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(2) An application to designate a successor signatory shall be made to the 
Supreme Court in the judicial district in which the deceased lawyer maintained an 
office for the practice of law.  The application may be made by the legal representative 
of the deceased lawyer’s estate; a lawyer who was affiliated with the deceased lawyer 
in the practice of law; any person who has a beneficial interest in such trust, escrow 
or special account; an officer of a city or county bar association; or counsel for an 
attorney disciplinary committee.  No lawyer may charge a legal fee for assisting with 
an application to designate a successor signatory pursuant to this Rule. 

(3) The Supreme Court may designate a successor signatory and may 
direct the safeguarding of funds from such trust, escrow or special account, and the 
disbursement of such funds to persons who are entitled thereto, and may order that 
funds in such account be deposited with the Lawyers’ Fund for Client Protection for 
safeguarding and disbursement to persons who are entitled thereto. 

(h) Dissolution of a Firm. 

Upon the dissolution of any firm of lawyers, the former partners or members shall 
make appropriate arrangements for the maintenance, by one of them or by a successor firm, 
of the records specified in Rule 1.15(d). 

(i) Availability of Bookkeeping Records: Records Subject to Production in 
Disciplinary Investigations and Proceedings. 

The financial records required by this Rule shall be located, or made available, at the 
principal New York State office of the lawyers subject hereto, and any such records shall be 
produced in response to a notice or subpoena duces tecum issued in connection with a 
complaint before or any investigation by the appropriate grievance or departmental 
disciplinary committee, or shall be produced at the direction of the appropriate Appellate 
Division before any person designated by it.  All books and records produced pursuant to 
this Rule shall be kept confidential, except for the purpose of the particular proceeding, and 
their contents shall not be disclosed by anyone in violation of the attorney-client privilege. 

(j) Disciplinary Action. 

A lawyer who does not maintain and keep the accounts and records as specified and 
required by this Rule, or who does not produce any such records pursuant to this Rule, shall 
be deemed in violation of these Rules and shall be subject to disciplinary proceedings. 

Comment 

[1] A lawyer should hold the funds and property of others using the care required of a 
professional fiduciary.  Securities and other property should be kept in a safe deposit box, except 
when some other form of safekeeping is warranted by special circumstances.  All property that is 
the property of clients or third persons, including prospective clients, must be kept separate from 
the lawyer’s business and personal property and, if monies, in one or more trust accounts, including 
an account established pursuant to the “Interest on Lawyer Accounts” law where appropriate.  See 
State Finance Law § 97-v(4)(a); Judiciary Law § 497(2); 21 N.Y.C.R.R. § 7000.10.  Separate trust 
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accounts may be warranted or required when administering estate monies or acting in similar 
fiduciary capacities. 

[2] While normally it is impermissible to commingle the lawyer’s own funds with 
client funds, paragraph (b)(3) provides that it is permissible when necessary to pay bank service 
charges on that account.  Accurate records must be kept regarding which portion of the funds 
belongs to the lawyer. 

[3] Lawyers often receive funds from which the lawyer’s fee will or may be paid.  A 
lawyer is not required to remit to the client funds that the lawyer reasonably believes represent 
fees owed to the lawyer.  However, a lawyer may not withhold the client’s share of the funds to 
coerce the client into accepting the lawyer’s claim for fees.  While a lawyer may be entitled under 
applicable law to assert a retaining lien on funds in the lawyer’s possession, a lawyer may not 
enforce such a lien by taking the lawyer’s fee from funds that the lawyer holds in an attorney’s 
trust account, escrow account or special account, except as may be provided in an applicable 
agreement or directed by court order.  Furthermore, any disputed portion of the funds must be kept 
in or transferred into a trust account, and the lawyer should suggest means for prompt resolution 
of the dispute, such as arbitration.  The undisputed portion of the funds is to be distributed 
promptly. 

[4] Paragraph (c)(4) also recognizes that third parties may have lawful claims against 
specific funds or other property in a lawyer’s custody, such as a client’s creditor who has a lien on 
funds recovered in a personal injury action.  A lawyer may have a duty under applicable law to 
protect such third party claims against wrongful interference by the client.  In such cases, when 
the third-party claim is not frivolous under applicable law, the lawyer must refuse to surrender the 
property to the client until the claims are resolved.  A lawyer should not unilaterally assume to 
arbitrate a dispute between the client and the third party, but, when there are substantial grounds 
for dispute as to the person entitled to the funds, the lawyer may file an action to have a court 
resolve the dispute. 

[5] The obligations of a lawyer under this Rule are independent of those arising from 
activity other than rendering legal services.  For example, a lawyer who serves only as an escrow 
agent is governed by the applicable law relating to fiduciaries even though the lawyer does not 
render legal services in the transaction and is not governed by this Rule. 
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Compilation of Codes, Rules and Regulations of the State of New York  
Title 22. Judiciary 

Subtitle B. Courts. 
Chapter IV. Supreme Court 

Subchapter B. Second Judicial Department 
Article 1. Appellate Division 

Subarticle B. Special Rules. 
Part 691. Conduct of Attorneys (Refs & Annos) 

22 NYCRR 691.20 

Section 691.20. Claims or Actions for Personal Injury, Property Damage, Wrongful Death, Loss of Services 
Resulting from Personal Injuries, Due to Negligence or Any Type of Malpractice, and Claims in Connection 

With Condemnation or Change of Grade Proceedings 

Currentness 
 

 
<This rule was updated pursuant to court order dated May 20, 2020.> 

  
 
(a) Statements as to Retainers; Blank Retainers. 
  
 

(1) Every attorney who, in connection with any action or claim for damages for personal injury or for property damages, 
or for death or loss of services resulting from personal injuries, due to negligence or any type of malpractice or in 
connection with any claim in condemnation or change of grade proceedings, accepts a retainer or enters into an 
agreement, express or implied, for compensation for services rendered or to be rendered in such action, claim or 
proceeding, whereby the attorney’s compensation is to be dependent or contingent in whole or in part upon the 
successful prosecution or settlement thereof, shall, within 30 days from the date of any such retainer or agreement of 
compensation, sign personally and file with the Office of Court Administration of the State of New York a written 
statement of such retainer or agreement of compensation, containing the information hereinafter set forth. Such 
statement must be filed by electronic transmission in a manner directed by the chief administrative judge and approved 
by the presiding justice of the Appellate Division. 

  
 

(2) A statement of retainer must be filed in connection with each action, claim or proceeding for which the attorney has 
been retained. Such statement shall contain the following information: 

  
 
Retainer Statement 
  
 

For office use: 
  

TO THE OFFICE OF COURT ADMINISTRATION OF THE 
STATE OF NEW YORK 
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1. Date of agreement as to retainer 
  
 

2. Terms of compensation 
  
 

3. Name and home address of client 
  
 

4. If engaged by an attorney, name and office address of retaining attorney 
  
 

5. If claim for personal injuries, wrongful death or property damage, date and place of occurrence 
  
 

6. If a Condemnation or change of grade proceeding: 
  
 

(a) Title and description 
  
 

(b) Date proceeding was commenced 
  
 

(c) Number or other designation of the parcels affected 
  
 

7. Name, address, occupation and relationship of person referring the client 
  
 

Dated: ..............., N.Y. ............... day of ..............., 20... 
  
 

Yours, etc. 
  
 

Signature of Attorney 
  
 
 _______________ 

  
 

Print 
  
 

Attorney’s Name 
  
 

or 
  
 

_______________ 
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Type 
  
 

Office and P.O. Address 
  
 

_____ Dist. _____ Dept. _____ County 
  
 

 
 

NOTE: CPLR 2104 AND 3217 REQUIRE THAT THE ATTORNEY FOR THE DEFENDANT FILE A 
STIPULATION OR STATEMENT OF DISCONTINUANCE WITH THE COURT UPON DISCONTINUANCE OF 
AN ACTION. 

  
 

(3) An attorney retained by another attorney, on a contingent fee basis, as trial or appeal counsel or to assist in the 
preparation, investigation, adjustment or settlement of any such action, claim or proceeding shall, within 15 days from 
the date of such retainer, sign personally and file electronically with the Office of Court Administration a written 
statement of such retainer in the manner and form as above set forth, which statement shall also contain particulars as to 
the fee arrangement, the type of services to be rendered in the matter, the code number assigned to the statement of 
retainer filed by the retaining attorney and the date when said statement of retainer was filed. 

  
 

(4) No attorney shall accept or act under any written retainer or agreement of compensation in which the name of the 
attorney was left blank at the time of its execution by the client. 

  
 
(b) Closing statement; statement where no recovery. 
  
 

(1) A closing statement shall be filed in connection with every claim, action or proceeding in which a retainer statement 
is required, as follows: Every attorney upon receiving, retaining or sharing any sum in connection with a claim, action or 
proceeding subject to this section shall, within 15 days after such receipt, retention or sharing, sign personally file with 
the Office of Court Administration by electronic transmission in a manner directed by the chief administrative judge and 
approved by the presiding justice of the Appellate Division and serve upon the client a closing statement as hereinafter 
provided. Where there has been a disposition of any claim, action or proceeding, or a retainer agreement is terminated, 
without recovery, a closing statement showing such fact shall be signed personally by the attorney and filed 
electronically with the Office of Court Administration within 30 days after such disposition or termination. 

  
 

(2) Each closing statement shall be on one side of paper 8-1/2 inches by 11 inches and be in the following form and 
contain the following information: 

  
 
Closing Statement 
  
 

For office use: 
  

TO THE OFFICE OF COURT ADMINISTRATION 
  
 

 

OF THE STATE OF NEW YORK 
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1. Code number appearing on Attorney’s receipt for filing of retainer statement. _______________ 
  
 

2. Name and present address of client ______________________________ 
  
 

3. Plaintiff(s) ________________________________________ 
  
 

4. Defendant(s) ________________________________________ 
  
 

5.(a) If an action was commenced, state the date: _____, 20 _____, _______________ Court, 
____________________ County. 

  
 

5.(b) Was the action disposed of in open court? ____________________. 
  
 

If not, and a request for judicial intervention was filed, state the date the stipulation or statement of discontinuance 
was filed with the clerk of the part to which the action was assigned. _______________. 

  
 

If not, and an index number was assigned but no request for judicial intervention was filed, state the date the 
stipulation or statement of discontinuance was filed with the County Clerk. _______________. 

  
 

6. Check items applicable: 
  
 

Settled( ); Claim abandoned by client( ); Judgment( ) 
  
 

Date of payment by carrier or defendant _____ day of __________, 20 _____ 
  
 

Date of payment to client _____ day of _____, 20 _____ 
  
 

7. Gross amount of recovery (if judgment entered, include any interest, costs and disbursements allowed) $ _____ 
(of which $ _____ was taxable costs and disbursements). 

  
 

8. Name and address of insurance carrier or person paying judgment or claim and carrier’s file number, if any 
___________________________________ 
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9. Net amounts: to client $ _____; compensation to undersigned $ _____; names, addresses and amounts paid to 
attorneys participating in the contingent compensation _________________________ 

  
 

10. Compensation fixed by: 
  
 

retainer agreement ( ); under schedule ( ); or by court ( ). 
  
 

11. If compensation fixed by court: Name of Judge _____ Court __________, Index No. _____, Date of Order 
__________ 

  
 

12. Itemized statement of payments made for hospital, medical care or treatment, liens, assignments, claims and 
expenses on behalf of the client which have been charged against the client’s share of the recovery, together with 
the name, address, amount and reasons for each payment ____________________ 

  
 

13. Itemized statement of the amounts of expenses and disbursements paid or agreed to be paid to others for expert 
testimony, investigative or other services properly chargeable to the recovery of damages together with the name, 
address and reason for each payment _________________________ 

  
 

14. Date on which a copy of this closing statement has been forwarded to the client _____, 20 ___ 
  
 

NOTE: CRPLR 2104 AND 3217 REQUIRE THAT THE ATTORNEY FOR THE DEFENDANT FILE A 
  
 

STIPULATION OR STATEMENT OF DISCONTINUANCE WITH THE COURT UPON DISCONTINUANCE OF 
AN ACTION. 

  
 

Dated: ____________________, NY, _____ day of _____, 20 _____ 
  
 

Yours, etc. 
  
 

________________________________________ 
  
 

Signature of Attorney 
  
 
 _______________ 
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Print 
  
 

Attorney 
  
 

or 
  
 

_______________ 
  
 

Type 
  
 

Office and P.O. Address 
  
 

_____ Dist. _____ Dept. _____ County 
  
 

 
 

(If space provided is insufficient, riders on sheets 8-1/2 inches by 11 inches and signed by the attorney may be 
attached.) 

  
 

(3) A joint closing statement may be served and filed in the event that more than one attorney receives, retains or shares 
in the contingent compensation in any claim, action or proceeding, in which event the statement shall be signed by each 
such attorney. 

  
 

(c) Confidential nature of statements. 
  
 

(1) All statements of retainer or closing statements filed shall be deemed to be confidential and the information therein 
contained shall not be divulged or made available for inspection or examination except upon written order of the 
presiding justice of the Appellate Division. (See subdivision [g] of this section.) 

  
 

(2) When a retainer or closing statement has been filed electronically pursuant to this section, the official record shall be 
the electronic recording of the document stored by the Office of Court Administration. 

  
 

(d) Deposit of collections; notice. 
  
 

(1) Whenever an attorney, who has accepted a retainer or entered into an agreement as above referred to, shall collect 
any sum of money upon any such action, claim or proceeding, either by way of settlement or after a trial or hearing, he 
shall forthwith deposit the same in a special account in accordance with the provisions of Rule 1.15 of the Rules of 
Professional Conduct. Within 15 days after the receipt of any such sums he shall cause to be delivered personally to 
such client or sent by registered or certified mail, addressed to such client at the client’s last known address, a copy of 
the closing statement required by this section. At the same time the attorney shall pay or remit to the client the amount 
shown by such statement to be due the client, and he may then withdraw for himself the amount so claimed to be due 
him for compensation and disbursements. For the purpose of calculating the 15-day period, the attorney shall be deemed 
to have collected or received or been paid a sum of money on the date that he receives the draft endorsed by the client, 
or if the client’s endorsement is not required, on the date the attorney receives the sum. The acceptance by a client of 
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such amount shall be without prejudice to the latter’s right in an appropriate action or proceeding, to petition the court to 
have the question of the attorney’s compensation or reimbursement for expenses investigated and determined by it. 

  
 

(2) Whenever any sum of money is payable upon any such claim, action or proceeding, either by way of settlement or 
after trial or hearing, and the attorney is unable to locate a client, the attorney shall apply pursuant to Rule 1.15 of the 
Rules of Professional Conduct to the court in which such action or proceeding was pending, or if no action had been 
commenced, then to the Supreme Court in the county in which the attorney maintains an office, for an order directing 
payment to be made to the attorney of the fees and reimbursable disbursements determined by the court to be due said 
attorney and to the Lawyers’ Fund for Client Protection of the balance due to the client, for the account of the client, 
subject to the charge of any lien found by the court to be payable therefrom. 

  
 

(e) Contingent fees in claims and actions for personal injury and wrongful death. 
  
 

(1) In any claim or action for personal injury or wrongful death, or loss of services resulting from personal injury or for 
property or money damages resulting from negligence or any type of malpractice, other than one alleging medical, 
dental or podiatric malpractice, whether determined by judgment or settlement, in which the compensation of claimant’s 
or plaintiff’s attorney is contingent, that is, dependent in whole or in part upon the amount of recovery, the receipt, 
retention or sharing by such attorney, pursuant to agreement or otherwise, of compensation which is equal to or less than 
that contained in any schedule of fees adopted by this department is deemed to be fair and reasonable. The receipt, 
retention or sharing of compensation which is in excess of such scheduled fees shall constitute the exaction of 
unreasonable and unconscionable compensation in violation of any provisions of the Rules of Professional Conduct as 
set forth in Part 1200 of this Title, unless authorized by a written order of the court as hereinafter provided. 

  
 

(2) The following is the schedule of reasonable fees referred to in paragraph (1) of this subdivision: either 
  

SCHEDULE A 

 

(i) 50 percent on the first $1000 of the sum recovered; 
  
 

(ii) 40 percent on the next $2000 of the sum recovered; 
  
 

(iii) 35 percent on the next $22,000 of the sum recovered; or 
  
 

(iv) 25 percent on any amount over $25,000 of the sum recovered; or 
  

SCHEDULE B 
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(v) A percentage not exceeding 33⅓ percent of the sum recovered, if the initial contractual arrangement between 
the client and the attorney so provides, in which event the procedure hereinafter provided for making application 
for additional compensation because of extraordinary circumstances shall not apply. 

  
 

(3) Such percentage shall be computed by one of the following two methods, to be selected by the client in the retainer 
agreement or letter of engagement: 

  
 

(i) on the net sum recovered after deducting from the amount recovered expenses and disbursements for expert 
medical testimony and investigative or other services properly chargeable to the enforcement of the claim or 
prosecution of the action; or 

  
 

(ii) in the event that the attorney agrees to pay costs and expenses of the action pursuant to Judiciary Law section 
488(2)(d), on the gross sum recovered before deducting expenses and disbursements. 

  
 

The retainer agreement or letter of engagement shall describe these alternative methods, explain the financial 
consequences of each, and clearly indicate the client’s selection. In computing the fee, the costs as taxed, including 
interest upon a judgment, shall be deemed part of the amount recovered. For the following or similar items there shall 
be no deduction in computing such percentages: liens, assignments or claims in favor of hospitals, for medical care 
and treatment by doctors and nurses, or self-insurers or insurance carriers. 

  
 

(4) In the event that claimant’s or plaintiff’s attorney believes in good faith that Schedule A above because of 
extraordinary circumstances, will not give him adequate compensation, application for greater compensation may be 
made upon affidavit with written notice and an opportunity to be heard to the client and other persons holding liens or 
assignments on the recovery. Such application shall be made to the justice of the trial part to which the action had been 
sent for trial; or, if it had not been sent to a part for trial, then to the justice presiding at the trial term calendar part of the 
court in which the action had been instituted; or, if no action had been instituted, then to the justice presiding at the trial 
term calendar part of the Supreme Court for the county in the judicial department in which the attorney who filed the 
statement of retainer, pursuant to this section, has an office. Upon such application, the justice, in his discretion, if 
extraordinary circumstances are found to be present, and without regard to the claimant’s or plaintiff’s consent, may fix 
as reasonable compensation for legal services rendered an amount greater than that specified in Schedule A of paragraph 
(2) of this subdivision; provided, however, that such greater amount shall not exceed the fee fixed pursuant to the 
contractual arrangement, if any, between the client and the attorney. If the application be granted, the justice shall make 
a written order accordingly, briefly stating the reasons for granting the greater compensation; and a copy of such order 
shall be served on all persons entitled to receive notice of the application. 

  
 

(5) The provisions of subdivision (e) of this section shall not apply to an attorney retained as counsel in a claim or action 
for personal injury or wrongful death by another attorney, if such other attorney is not subject to the provisions of this 
section in such claim or action, but all other subdivisions of this section shall apply. 

  
 

(6) Nothing contained in subdivision (e) of this section shall be deemed applicable to the fixing of compensation for 
attorneys representing infants or other persons, where the statutes or rules provide for the fixation of such compensation 
by the court. 
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(7) Nothing contained in subdivision (e) of this section shall be deemed applicable to the fixing of compensation for 
attorneys for services rendered in connection with the collection of first party benefits as defined by article 51 of the 
Insurance Law. 

  
 

(8) The provisions of paragraph (2) of this subdivision shall not apply to claims alleging medical, dental or podiatric 
malpractice. Compensation of claimant’s or plaintiff’s attorney for services rendered in claims or actions for personal 
injury alleging medical, dental or podiatric malpractice shall be computed pursuant to the fee schedule in section 474-a 
of the Judiciary Law. 

  
 

(f) Preservation of records of claims and actions. 
  
 

Attorneys for both plaintiff and defendant in the case of any such claim or cause of action shall preserve, for a period of 
seven years after any settlement or satisfaction of the claim or cause of action or any judgment thereon or after the 
dismissal or discontinuance of any action, the pleadings and other papers pertaining to such claim or cause of action, 
including, but not limited to, letters or other date relating to the claim of loss of time from employment or loss of 
income; medical reports, medical bills, X-ray reports, X- ray bills; repair bills, estimates of repairs; all correspondence 
concerning the claim or cause of action; and memoranda of the disposition thereof as well as canceled vouchers, receipts 
and memoranda evidencing the amounts disbursed by the attorney to the client and others in connection with the 
aforesaid claim or cause of action and such other records as are required to be maintained under Rule 1.15 of Part 1200 
of this Title. 

  
 

(g) Special authorization to divulge retainer and closing statements filed by attorneys. 
  
 

Pursuant to paragraph (c)(1) of this section, the presiding justice of the Appellate Division of the Supreme Court in the 
second judicial department does hereby order that, without his further specific order, the clerk of the said Appellate 
Division and the Office of Court Administration of the State of New York, jointly and severally, are authorized to 
permit any agent or representative of the Treasury Department or of the district director of internal revenue of the United 
States, upon the presentation of written authorization from a supervising official or head in the office of said department 
or district director, to examine and copy any retainer or closing statement heretofore or hereafter filed by any attorney in 
the office of the said clerk or the Office of Court Administration of the State of New York, in accordance with said rules 
regulating the conduct of attorneys and counselors at law. 

  
 

(h) Omnibus filings in property damage actions or claims. 
  
 

Attorneys prosecuting actions or claims for property damage may make semi-annual omnibus filings of retainer 
statements and closing statements. 

  
 

Credits 
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Sec. filed Oct. 23, 1974; amds. filed: March 17, 1975; Oct. 27, 1977; March 28, 1979; Feb. 5, 1987; April 3, 1989; June 11, 
1990; Sept. 5, 1991; May 18, 1993; April 15, 1995; April 30, 1998; Jan. 27, 2004; Nov. 9, 2004; April 2, 2009 eff. April 1, 
2009; Feb. 27, 2014 eff. Feb. 19, 2014; amd. through Court Notices eff. Dec. 7, 2016; amd. through Court Notices eff. June 
8, 2020. 
  

Current with amendments included in the New York State Register, Volume XLIV, Issue 38 dated September 21, 2022. 
Some sections may be more current, see credits for details. 

N.Y. Comp. Codes R. & Regs. tit. 22, § 691.20, 22 NY ADC 691.20 
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Compilation of Codes, Rules and Regulations of the State of New York  
Title 22. Judiciary 

Subtitle B. Courts. 
Chapter IV. Supreme Court 

Subchapter A. First Judicial Department 
Article 1. Appellate Division 

Subarticle A. Rules of Practice. 
Part 603. Conduct of Attorneys (Refs & Annos) 

22 NYCRR 603.25 

Section 603.25. Claims or actions for personal injuries, property damage, wrongful death, loss of services 
resulting from personal injuries and claims in connection with condemnation or change of grade proceedings 

Currentness 
 
 

<Editorial Note: This rule was updated pursuant to court order dated June 8, 2020.> 
  
 

(a) Statements as to retainers; blank retainers. 
  
 

(1) Every attorney who, in connection with any action or claim for damages for personal injuries or for property 
damages or for death or loss of services resulting from personal injuries, or in connection with any claim in 
condemnation or change of grade proceedings, accepts a retainer or enters into an agreement, express or implied, for 
compensation for services rendered or to be rendered in such action, claim or proceeding, whereby the attorney’s 
compensation is to be dependent or contingent in whole or in part upon the successful prosecution or settlement thereof, 
shall, within 30 days from the date of any such retainer or agreement of compensation, sign personally and file with the 
Office of Court Administration of the State of New York a written statement of such retainer or agreement of 
compensation, containing the information hereinafter set forth. Such statement must be filed by electronic transmission 
in a manner directed by the chief administrative judge and approved by the presiding justice of the Appellate Division. 

  
 

(2) A statement of retainer must be filed in connection with each action, claim or proceeding for which the attorney has 
been retained. Such statement shall contain the following information: 

  
 

Retainer Statement for Office Use: 
  
 

TO THE OFFICE OF COURT ADMINISTRATION OF THE STATE OF NEW YORK 
  
 

1. Date of agreement as to retainer 
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2. Terms of compensation 
  
 

3. Name and home address of client 
  
 

4. If engaged by an attorney, name and office address of retaining attorney 
  
 

5. If claim for personal injuries, wrongful death or property damage, date and place of occurrence 
  
 

6. If a condemnation or change of grade proceeding: 
  
 

(a) Title and description 
  
 

(b) Date proceeding was commenced 
  
 

(c) Number or other designation of the parcels affected 
  
 

7. Name, address, occupation and relationship of person referring the client 
  
 

Dated: __________, New York, _______________ day of __________, 20 ___ 
  
 

Yours, etc. 
  
 

Signature of Attorney 
  
 

Attorney Name 
  
 

Office and P.O. Address 
  
 

Dist. Dept. County 
  
 

NOTE: CPLR 2104 and 3217 REQUIRE THAT THE ATTORNEY FOR THE DEFENDANT FILE A 
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STIPULATION OR STATEMENT OF DISCONTINUANCE WITH THE COURT UPON DISCONTINUANCE OF 
AN ACTION 

  
 

(3) An attorney retained by another attorney, on a contingent fee basis, as trial or appeal counsel or to assist in the 
preparation, investigation, adjustment or settlement of any such action, claim or proceeding shall, within 15 days from 
the date of such retainer, sign personally and file electronically with the Office of Court Administration a written 
statement of such retainer in the manner and form as above set forth, which statement shall also contain particulars as to 
the fee arrangement, the type of services to be rendered in the matter, the code number assigned to the statement of 
retainer filed by the retaining attorney and the date when said statement of retainer was filed. 

  
 

(4) No attorney shall accept or act under any written retainer or agreement of compensation in which the name of the 
attorney was left blank at the time of its execution by the client. 

  
 

(b) Closing statement; statement where no recovery. 
  
 

(1) A closing statement shall be filed in connection with every claim, action or proceeding in which a retainer statement 
is required, as follows: every attorney upon receiving, retaining or sharing any sum in connection with a claim, action or 
proceeding subject to this section shall, within 15 days after such receipt, retention or sharing, sign personally, file with 
the Office of Court Administration by electronic transmission in a manner directed by the chief administrative judge and 
approved by the presiding justice of the Appellate Division and serve upon the client a closing statement as hereinafter 
provided. Where there has been a disposition of any claim, action or proceeding, or a retainer agreement is terminated, 
without recovery, a closing statement showing such fact shall be signed personally by the attorney and filed 
electronically with the Office of Court Administration within days after such disposition or termination. 

  
 

(2) Each closing statement shall be on one side of paper 8 ½ inches by 11 inches and be in the following form and 
contain the following information: 

  
 

Closing Statement for Office Use: 
  
 

TO THE OFFICE OF COURT ADMINISTRATION OF THE STATE OF NEW YORK 
  
 

1. Code number appearing on Attorney’s receipt for filing of retainer statement. 
  
 

2. Name and present address of client 
  
 

3. Plaintiff(s) 
  
 



Section 603.25. Claims or actions for personal injuries, property..., 22 NY ADC 603.25 

 

 

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4
 

4. Defendant(s) 
  
 

5.(a) If an action was commenced, state the date: _____, 20 ___, _____ Court, _____ County. 
  
 

(b) Was the action disposed of in open Court? 
  
 

If not, and a request for judicial intervention was filed, state the date the stipulation or statement of discontinuance 
was filed with the clerk of the part to which the action was assigned ............................................................ 

  
 

If not, and an index number was assigned but no request for judicial intervention was filed, state the date the 
stipulation or statement of discontinuance was filed with the County Clerk ............................................................ 

  
 

6. Check items applicable: Settled ( ); Claim abandoned by client ( ); Judgment ( ). 
  
 

Date of payment by carrier or defendant _____ day of ____________________, 20 ___ 
  
 

Date of payment to client _____ day of ____________________, 20 ___ 
  
 

7. Gross amount of recovery (if judgment entered, include any interest, costs and disbursements allowed) $ 
__________ (of which $ _____ was taxable costs and disbursements). 

  
 

8. Name and address of insurance carrier or person paying judgment or claim and carrier’s file number, if any. 
  
 

9. Net amounts: to client $ _____; compensation to undersigned $ ___ ___; names, addresses and amounts paid to 
attorneys participating in the contingent compensation __________. 

  
 

10. Compensation fixed by: retainer agreement ( ); under schedule ( ); or by court ( ). 
  
 

11. If compensation fix by court: Name of Judge __________ Court __________ Index No. _______________ 
Date of order _______________ 

  
 

12. Itemized statement of payments made for hospital, medical care or treatment, liens, assignments, claims and 
expenses on behalf of the client which have been charged against the client’s share of the recovery, together with 
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the name, address, amount and reason for each payment. 
  
 

13. Itemized statement of the amounts of expenses and disbursements paid or agreed to be paid to others for expert 
testimony, investigative or other services properly chargeable to the recovery of damages together with the name, 
address and reason for each payment. 

  
 

14. Date on which a copy of this closing statement has been forwarded to the client _________________________, 
20 ___. 

  
 

NOTE: CPLR 2104 and 3217 REQUIRE THAT THE ATTORNEY FOR THE DEFENDANT FILE A 
STIPULATION OR STATEMENT OF DISCONTINUANCE WITH THE COURT UPON DISCONTINUANCE 
OF AN ACTION 

  
 

Dated: ____________________, New York, __________ day of ____________________, 20 ___. 
  
 

Yours, etc. 
  
 

Signature of Attorney 
  
 

Attorney’s Name 
  
 

Office and P.O. Address 
  
 

Dist. Dept. County 
  
 

(If space provided is insufficient, riders on sheets 8 ½ inches by 11 inches and signed by the attorney may be 
attached.) 

  
 

(3) A joint closing statement may be served and filed in the event that more than one attorney receives, retains or shares 
in the contingent compensation in any claim, action or proceeding, in which event the statement shall be signed by each 
such attorney. 

  
 

(c) Confidential nature of statements. 
  
 

(1) All statements of retainer or closing statements filed shall be deemed to be confidential and the information therein 
contained shall not be divulged or made available for inspection or examination to any person other than the client of the 
attorney filing said statements except upon written order of the presiding justice of the Appellate Division. 
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(2) When a retainer or closing statement has been filed electronically pursuant to this section, the official record shall be 
the electronic recording of the document stored by the Office of Court Administration. 

  
 

(d) Deposit of collections; notice. 
  
 

(1) Whenever an attorney, who has accepted a retainer or entered into an agreement as above referred to, shall collect 
any sum of money upon any such action, claim or proceeding, either by way of settlement or after a trial or hearing, he 
shall forthwith deposit the same in a special account in accordance with the provisions of section 603.27 of this Part. 
Within 15 days after the receipt of any such sum he shall cause to be delivered personally to such client or sent by 
registered or certified mail, addressed to such client at the client’s last known address, a copy of the closing statement 
required by this section. At the same time the attorney shall pay or remit to the client the amount shown by such 
statement to be due the client, and he may then withdraw for himself the amount so claimed to be due him for 
compensation and disbursements. For the purpose of calculating the 15-day period, the attorney shall be deemed to have 
collected or received or been paid a sum of money on the date that he receives the draft endorsed by the client, or if the 
client’s endorsement is not required, on the date the attorney receives the sum. The acceptance by a client of such 
amount shall be without prejudice to the latter’s right in an appropriate action or proceeding, to petition the court to have 
the question of the attorney’s compensation or reimbursement for expenses investigated and determined by it. 

  
 

(2) Whenever any sum of money is payable upon any such claim, action or proceeding, either by way of settlement or 
after trial or hearing, and the attorney is unable to locate a client, the attorney shall apply, pursuant to Rule 1.15(f) of the 
Rules of Professional Conduct (Part 1200 of this Title [Rule 1.15(f)]), to the court in which such action or proceeding 
was pending, or if no action had been commenced, then to the Supreme Court in the county in which the attorney 
maintains an office, for an order directing payment to be made to the attorney of the fees and reimbursable 
disbursements determined by the court to be due said attorney and to the Lawyers Fund for Client Protection of the 
balance due to the client, for the account of the client, subject to the charge of any lien found by the court to be payable 
therefrom. 

  
 

(e) Contingent fees in claims and actions for personal injury and wrongful death. 
  
 

(1) In any claim or action for personal injury or wrongful death, other than one alleging medical, dental or podiatric 
malpractice, whether determined by judgment or settlement, in which the compensation of claimant’s or plaintiff’s 
attorney is contingent, that is, dependent in whole or in part upon the amount of the recovery, the receipt, retention or 
sharing by such attorney, pursuant to agreement or otherwise, of compensation which is equal to or less than that 
contained in any schedule of fees adopted by this department is deemed to be fair and reasonable. The receipt, retention 
or sharing of compensation which is in excess of such scheduled fees shall constitute the exaction of unreasonable and 
unconscionable compensation in violation of any provision of the Rules of Professional Conduct (Part 1200 of this Title) 
with respect to conduct on or after April 1, 2009, or the former Code of Professional Responsibility, as adopted by the 
New York State Bar Association effective January 1, 1970, as amended, with respect to conduct on or before March 31, 
2009, unless authorized by a written order of the court as hereinafter provided. 
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(2) The following is the schedule of reasonable fees referred to in paragraph (1) of this subdivision: either, 
  
 

SCHEDULE A 
  
 

(i) 50 percent on the first $1,000 of the sum recovered, 
  
 

(ii) 40 percent on the next $2,000 of the sum recovered, 
  
 

(iii) 35 percent on the next $22,000 of the sum recovered, 
  
 

(iv) 25 percent on any amount over $25,000 of the sum recovered; or 
  
 

SCHEDULE B 
  
 

A percentage not exceeding 33% percent of the sum recovered. If the initial contractual arrangement between the 
client and the attorney so provides, in which event the procedure hereinafter provided for making application for 
additional compensation because of extraordinary circumstances shall not apply. 

  
 

(3) Such percentage shall be computed by one of the following two methods, to be selected by the client in the retainer 
agreement or letter of engagement: (i) on the net sum recovered after deducting from the amount recovered expenses 
and disbursements for expert testimony and investigative or other services properly chargeable to the enforcement of the 
claim or prosecution of the action; or (ii) in the event that the attorney agrees to pay costs and expenses of the action 
pursuant to Judiciary Law section 488(2)(d), on the gross sum recovered before deducting expenses and disbursements. 
The retainer agreement or letter of engagement shall describe these alternative methods, explain the financial 
consequences of each, and clearly indicate the client’s selection. In computing the fee, the costs as taxed, including 
interest upon a judgment, shall be deemed part of the amount recovered. For the following or similar items there shall be 
no deduction in computing such percentages: liens, assignments or claims in favor of hospitals, for medical care and 
treatment by doctors and nurses, or of self-insurers or insurance carriers. 

  
 

(4) In the event that claimant’s or plaintiff’s attorney believes in good faith that Schedule A, above, because of 
extraordinary circumstances, will not give him adequate compensation, application for greater compensation may be 
made upon affidavit with written notice and an opportunity to be heard to the client and other persons holding liens or 
assignments on the recovery. Such application shall be made to the justice of the trial part to which the action had been 
sent for trial; or, if it had not been sent to a part for trial, then to the justice presiding at the trial term calendar part of the 
court in which the action had been instituted; or, if no action had been instituted, then to the justice presiding at the trial 
term calendar part of the Supreme Court for the county in the judicial department in which the attorney who filed the 
statement of retainer, pursuant to this section, has an office. Upon such application, the justice, in his discretion, if 
extraordinary circumstances are found to be present, and without regard to the claimant’s or plaintiff’s consent, may fix 
as reasonable compensation for legal services rendered an amount greater than that specified in Schedule A, above; 
provided, however, that such greater amount shall not exceed the fee fixed pursuant to the contractual arrangement, if 
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any, between the client and the attorney. If the application be granted, the justice shall make a written order accordingly, 
briefly stating the reasons for granting the greater compensation; and a copy of such order shall be served on all persons 
entitled to receive notice of the application. 

  
 

(5) The provisions of this subdivision shall not apply to an attorney retained as counsel in a claim or action for personal 
injury or wrongful death by another attorney, if such other attorney is not subject to the provisions of this section in such 
claim or action, but all other subdivisions of this section shall apply. 

  
 

(6) Nothing contained in this subdivision shall be deemed applicable to the fixing of compensation for attorneys 
representing infants or other persons, where the statutes or rules provide for the fixation of such compensation by the 
court. 

  
 

(7) Nothing contained in this subdivision shall be deemed applicable to the fixing of compensation for attorneys for 
services rendered in connection with the collection of first-party benefits as defined by section 5102 of the Insurance 
Law. 

  
 

(8) The provisions of paragraph (2) of this subdivision shall not apply to claims alleging medical, dental, or podiatric 
malpractice. Compensation of claimant’s or plaintiff’s attorney for services rendered in claims or actions for personal 
injury alleging medical, dental or podiatric malpractice shall be computed pursuant to the fee schedule in Judiciary Law, 
section 474-a. 

  
 

(f) Preservation of records of claims and actions. Attorneys for both plaintiff and defendant in the case of any such claim or 
cause of action shall preserve, for a period of seven years after any settlement or satisfaction of the claim or cause of action or 
any judgment thereon or after the dismissal or discontinuance of any action, the pleadings and other papers pertaining to such 
claim or cause of action, including, but not limited to, letters or other data relating to the claim of loss of time from 
employment or loss of income; medical reports, medical bills, X-ray reports, X- ray bills; repair bills, estimates of repairs; all 
correspondence concerning the claim or cause of action; and memoranda of the disposition thereof as well as cancelled 
vouchers, receipts and memoranda evidencing the amounts disbursed by the attorney to the client and others in connection 
with the aforesaid claim or cause of action and such other records as are required to be maintained under section 603.27 of 
this Part. 
  
 

(g) Omnibus filings in property damage claims or actions. Attorneys prosecuting claims or actions for property damages are 
permitted to make semi-annual omnibus filings of retainer statements and closing statements. 
  
 

Credits 
 
Renumbered from § 603.7 through Court Notices eff. Oct. 1, 2016; amd. through Court Notices eff. June 8, 2020. 
  

Current with amendments included in the New York State Register, Volume XLIV, Issue 38 dated September 21, 2022. 
Some sections may be more current, see credits for details. 
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N.Y. Comp. Codes R. & Regs. tit. 22, § 603.25, 22 NY ADC 603.25 
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SCBA Lawyers Helping Lawyers Committee 

The SCBA Lawyers Helping Lawyers Committee provides free and 
confidential assistance to those in the legal community who are concerned 
about their alcohol or drug use and/or mental health or wellbeing or that of a 
colleague or family member.   

Assistance is available to the legal community including attorneys, members 
of the judiciary, law students, and family members dealing with alcohol or 
substance abuse disorder, other addictive disorders, anxiety, depression, 
vicarious trauma, age related cognitive decline and other mental health 
concerns that affect one's well-being and professional conduct. 

Please call the  
Lawyers Helping Lawyers Helpline at (631) 697-2499  

to speak with an attorney who will provide support and recommend 
resources.  All calls are private and confidentiality is protected under 

Judiciary Law Section 499. (Lawyer Assistance Committee) 

Feel Free to Join Us at Our Weekly Recovery Meeting 




