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with a boutique PI firm in Fort Lauderdale headed by the then-president of The 
Florida Bar. 

 
Joanne then started her own practice in 1995, where she transitioned her 

practice to estate planning and administration, real estate, small business and civil 
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office on Long Island. She maintains an office in Fort Lauderdale; however, the 
Melville office is her primary office. She visits and works out of the Fort Lauderdale 
office several times a year (in non-pandemic years). 

 
Joanne has a Bachelor’s Degree in Political Science (with a sub-specialty in 
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Congratulations, you’ve settled your case! After all that hard work and litigation, you’ve

finally come to an agreement to resolve your client’s dispute with the other side. You’ve committed

the terms to paper, your client is relatively happy (considering no party is ever completely thrilled

with a settlement) and all is good in the world – or is it? After signing off, the opposing party later

decides they don’t want to play nice in the sandbox any more and they aren’t going to honor the

contract they signed.

Can you compel them to abide by what they signed? If you’ve crafted the settlement

agreement correctly, you certainly can. This course is designed to give you the information you need

to lock in your settlement agreement and hold the opposing side to it.  It is appropriate for all civil

litigators who toil under the CPLR, including the Supreme Court or Surrogate’s Court, and focuses

on the CPLR and case law interpreting same.

I.  The Settlement Agreement

Let’s start by defining a settlement agreement, which is usually called a Stipulation of

Settlement. CPLR Section 2104 governs stipulations and states: 

An agreement between parties or their attorneys relating to any matter in an action,
other than one made between counsel in open court, is not binding upon a party
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unless it is in a writing subscribed by him or his attorney or reduced to the form of
an order and entered. With respect to stipulations of settlement and notwithstanding
the form of the stipulation of settlement, the terms of such stipulation shall be filed
by the defendant with the county clerk.

Thus, a stipulation of settlement can be made in open court or it can be reduced to a writing and filed

with the clerk of the court where your case is located. It can be an agreement signed by the parties

and/or their counsel, or it can be an order entered by the judge.

The elements are:

A. An agreement by the parties or their attorneys. A party does not have to be

present so long as their attorney is acting on their behalf.

B. The agreement can be made in open court – on the record.

C. The agreement can be made in a writing and submitted to the court or clerk

for entry on the record in the case file.

D. If reduced to a writing, it should be signed by all parties and their counsel. It

does not have to be countersigned or so-ordered by the judge in order to be

effective. 

Practice tip: Once reduced to writing, you should try to have it “So Ordered” by the judge

to constitute an order enforceable by contempt. However, if your judge somehow fails to so-order

it, it will still be effective so long as all parties and/or their attorneys sign it and you file it with the

clerk of your court.

II. Public Policy on Settlement Agreements

How do the courts view stipulations of settlement? The public policy of the State of New

York is:
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A. “Stipulations of settlement are favored by the courts and not lightly cast

aside.” Hallock v. State, 64 N.Y.2d 224 (1984) This is this state’s seminal

case involving the treatment of stipulations of settlement by counsel. 

B. This policy is all the more compelling “in the case of ‘open court’

stipulations”.  Id. at 230.  

C. Upholding settlements agreements meets the courts’ public policy of dispute

resolution, management of court calendars and integrity in litigation. Id.  

D. Stipulations of settlement that put an end to litigation “promote efficient

dispute resolution and are essential to the litigation process.” Matter of

Siegel, 5 Misc.3d 1017[A], 799 N.Y.S.2d 164, 2004 NY Slip Op. 51414[U]

(Surr.Ct. Nassau Co. 2004), affirmed, 29 A.D.3d 914, 814 N.Y.S.2d 548 (2nd

Dept. 2006). 

E. They are especially favored when the parties have been represented by

counsel. Matter of Stark, 233 A.D.2d 450, 650 N.Y.S.2d 608 (2nd Dept.

1996).

Cautionary note: One of the Hallock parties who was present in the courtroom while his

attorney entered the stipulation on his behalf tried to have it set aside two months later. The court

was unpersuaded, but noted that the client’s relief, if any, was not in setting aside the stipulation but

rather against his attorney for any damages his attorney’s conduct purportedly caused him –

assuming the attorney was acting without the client’s authority.

Practice tip: If you’re concerned about your client’s future conduct regarding the settlement,

have them acknowledge to the court on the record that they agree to the settlement. If not in open
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court, then have the client sign the stipulation along with you.

III.  Reasons to Set Aside a Stipulation

A party can be relieved on the consequences of a settlement agreement if:

A. The attorney/agent acted without authority:

1. Because attorneys have authority to manage litigation on behalf of

clients, including authority to make procedural or tactical decisions,

attend pretrial conferences designed to settle the case, etc., this is a

high bar. Hallock, id.  

2. However, it is not insurmountable. An attorney cannot compromise

or settle a case without a grant of authority from the client or it will

not be binding. Hallock, id., and cases cited within. 

3. If there is a question about the attorney’s authority, the matter is

appropriate for an evidentiary hearing. Suslow v. Rush, 554 N.Y.S.2d

620, 161 A.D. 2d 235 (1st Dept. 1990)

B. Fraud

1. The elements consist of misrepresentation, known by defendant to be

false and made for the purpose of having the opposing side rely upon

it, the opposing side’s justifiable reliance upon the fraud, and

damages. Kuncman v. American Porfolios Financies Services, Inc.,

25 Misc.3d 1218[A], 901 NYS2d 907 (Sup. Ct. Nassau Co. 2009)

(citing multitude of cases)

C. Collusion (not a lot of case law in this area, but the following statute and case
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address it):

1. Judiciary Law § 487: an attorney who “is guilty of any deceit or

collusion, or consents to any deceit or collusion, with intent to

deceive the court or any party” is guilty of a misdemeanor, as well as

treble damages to the injured party in a civil action.

2. The Judiciary Law creates a separate cause of action against the

attorney in two circumstances: the attorney must have engaged in

behavior intended to deceive a party in a pending judicial proceeding

or where the deception is directed against a court and it relates to

either a prior judicial proceeding or one that may be commenced in

the future. Kallista S.A. v. White & William, LLP, 27 N.Y.S.3d 332,

51 Misc.3d 401, 2016 N.Y. Slip Op. 26009 (Sup. Ct. Westchester Co.

2016)

D. Mistake or accident:

1. For a claim of unilateral mistake, enforcement must be

unconscionable, the mistake is material and made despite the

exercising of ordinary care bythe party in error, the innocent party had

no knowledge of the error, and it is possible to place the parties in

status quo.  Matter of Siegel, id. (citing cases) Not negligence,

ignorance of a condition or information the party knew or should have

known by exercising ordinary care. Siegel; Matter of Abu-Regiaba,

id. (see cases cited within). Negligence is a bar to rescission. Da Silva
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v. Musso, 53 NY2d 543, 428 NE2d 382; 444 NYS2d 50 (1981) 

2. Mutual mistake has to be substantial and result in an absence of the

requisite “meeting of the minds” before it will be voidable and

subject to rescission. Matter of Abu-Regiaba, id. Relief on this basis

is only appropriate “in exceptional situations”, where the mistake of

both parties upsets the very basis for the contract as to have a material

effect on the agreed exchange of performances. Da Silva v. Musso, 53

N.Y.2d 543, 428 N.E.2d 382; 444 N.Y.S.2d 50 (1981) 

3. Burden of proof: The party seeking to vacate on this basis must

overcome a heavy presumption and establish their position by clear

and convincing evidence. Matter of Siegel, id.

E. Unjust enrichment.  Weissman v. Bondy & Schloss, 230 A.D.2d 465, 660

N.Y.S.2d 115 (1st Dept. 1997)

Essentially, basic contract law. And a high bar to reach. Those contentions have difficult standards

of proof. 

IV.  How to Make Your Settlement Stick

At the outset, the best way to have an enforceable settlement is to draft it with very clear

terms. Usually settlements require parties to do certain things to resolve the legal problems between

or among them. In certain types of cases, the burden of performance may be on both parties – and

the parties may give each other deadlines to accomplish those actions. Make performance terms clear

and, unless you intend to void the settlement agreement if one of the sides refuses to comply, make

it additionally clear that a failure of either side to perform a certain task by a certain date does
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not void out the agreement or rescind it, but rather makes it subject to specific performance,

along with the rest of the agreement.

A. There is a long line of case law that states that damages provisions in

contracts, whether liquidated (e.g., in real estate contracts) or similar, do not

bar specific performance (equitable relief) unless the agreement specifically

states that is to be the sole remedy.  Rubenstein v. Rubenstein, 23 N.Y.2d 293,

244 N.E.2d 49, 296 N.Y.S.2d 354 (1968) (and cases cited therein, dating

back to the 1880s).

B. Settlements are intended to settle cases, not put the parties back to Square

One. “...[T]he law presumes that the primary purposes of a contract, not

expressly stated to be an option, is performance of the act promised and not

nonperformance,” Rubenstein, 244 N.E.2d at 52. “Penalty clauses and even

liquidated damages clauses are generally inserts to help secure performance

and to avoid litigation as to quantum of damages. In this way, it is hoped to

induce performance by making delay or breaches unprofitable.” Id. at 53.

C. Settlement agreements that do not explicitly state that remedies are sole or

exclusive will be upheld in their entirety. In the Matter of the Varone

Irrevocable Trust, et al., 195 AD3d 728, 145 N.Y.S.3d 397, (2nd Dept. March

23, 2021) (and cases cited therein). Courts construing these agreements

should “give fair meaning to all of the language employed by the parties, to

reach a practical interpretation of the parties’ expressions so that their

reasonable expectations will be realized.  Varone, id., (citing other cases). 
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V. When All Else Fails

Despite your best attempts at persuasion, the opposing side may simply refuse to comply –

and take their chances. Your job now is to prepare and file a Motion to Enforce or Compel

Compliance With Stipulation of Settlement. Look at the long history of contract law in the State of

New York to support your position. The cases cited in this outline cite within them a long history

of case law on these issues and provide a wealth of information and authority to support your client’s

position – back to the 1880s! 

If you lose at the trial court level, don’t despair – be prepared to appeal to the Appellate

Division. Your client deserves nothing less!

###
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Settlements That Stick:
Drafting Settlement Agreements 
That Withstand the Test of Time

Congratulations, you’ve settled your case! After all that hard work and 
litigation, you’ve finally come to an agreement to resolve your client’s dispute 
with the other side. You’ve committed the terms to paper, your client is 
relatively happy (considering no party is ever completely thrilled with a 
settlement) and all is good in the world – or is it? After signing off, the 
opposing party later decides they don’t want to play nice in the sandbox any 
more and they aren’t going to honor the contract they signed.

Can you compel them to abide by what they signed? If you’ve drafted the 
settlement agreement correctly, you certainly can. This course is designed to 
give you the information you need to lock in your settlement agreement and 
hold the opposing side to it.  It is appropriate for all civil litigators who toil 
under the CPLR, including the Supreme Court or Surrogate’s Court, and 
focuses on the CPLR and case law interpreting same.



I.  The Settlement Agreement
Also called “Stipulation of Settlement”, CPLR Section 2104 governs 

stipulations and states: 

“An agreement between parties or their attorneys relating to any matter in 
an action, other than one made between counsel in open court, is not binding 
upon a party unless it is in a writing subscribed by him or his attorney or reduced 
to the form of an order and entered. With respect to stipulations of settlement 
and notwithstanding the form of the stipulation of settlement, the terms of such 
stipulation shall be filed by the defendant with the county clerk.”



The Elements:
The elements of a Stipulation of Settlement are:

A. An agreement by the parties or their attorneys. A party does not 
have to be present so long as their attorney is acting on their behalf.

B. The agreement can be made in open court – on the record.

C. The agreement can be made in a writing and submitted to the 
court or clerk for entry on the record in the case file.

D. If reduced to a writing, it should be signed by all parties and their 
counsel. It does not have to be countersigned or so-ordered by the judge in order 
to be effective. 



II. Public Policy on Settlement 
Agreements

A. “Stipulations of settlement are favored by the courts and not lightly cast aside.” Hallock 
v. State, 64 N.Y.2d 224 (1984) This is this state’s seminal case involving the treatment of 
stipulations of settlement by counsel. 

B. This policy is all the more compelling “in the case of ‘open court’ stipulations”.  Id. at 
230.  

C. Upholding settlements agreements meets the courts’ public policy of dispute 
resolution, management of court calendars and integrity in litigation. Id.  

D. Stipulations of settlement that put an end to litigation “promote efficient dispute 
resolution and are essential to the litigation process.” Matter of Siegel, 5 Misc.3d 
1017[A], 799 N.Y.S.2d 164, 2004 NY Slip Op. 51414[U] (Surr.Ct. Nassau Co. 2004), 
affirmed, 29 A.D.3d 914, 814 N.Y.S.2d 548 (2nd Dept. 2006). 

E. They are especially favored when the parties have been represented by counsel. Matter 
of Stark, 233 A.D.2d 450, 650 N.Y.S.2d 608 (2nd Dept. 1996).



III.  Reasons to Set Aside a Stipulation

A. The attorney/agent acted without authority:
•

1. Because attorneys have authority to manage litigation on behalf of clients, 
including authority to make procedural or tactical decisions, attend pretrial 
conferences designed to settle the case, etc., this is a high bar. Hallock, id.

•
2. However, it is not insurmountable. An attorney cannot compromise or settle 
a case without a grant of authority from the client or it will not be binding. Hallock, 
id., and cases cited within. 

3. If there is a question about the attorney’s authority, the matter is 
appropriate for an evidentiary hearing. Suslow v. Rush, 554 N.Y.S.2d 620, 161 A.D. 
2d 235 (1st Dept. 1990)



Reasons to set aside (cont’d.)
B. Fraud

The elements consist of misrepresentation, known by defendant to be false and made 
for the purpose of having the opposing side rely upon it, the opposing side’s justifiable 
reliance upon the fraud, and damages. Kuncman v. American Porfolios Financial 
Services, Inc., 25 Misc.3d 1218[A], 901 NYS2d 907 (Sup. Ct. Nassau Co. 2009) (citing 
multitude of cases)

C. Collusion (not a lot of case law in this area, but the following  address it):
1. Judiciary Law § 487: an attorney who “is guilty of any deceit or collusion, or 
consents to any deceit or collusion, with intent to deceive the court or any party” is 
guilty of a misdemeanor, as well as treble damages to the injured party in a civil action.

2. The Judiciary Law creates a separate cause of action against the attorney in two 
circumstances: the attorney must have engaged in behavior intended to deceive a party 
in a pending judicial proceeding or where the deception is directed against a court and 
it relates to either a prior judicial proceeding or one that may be commenced in the 
future. Kallista S.A. v. White & William, LLP, 27 N.Y.S.3d 332, 51 Misc.3d 401, 2016 N.Y. 
Slip Op. 26009 (Sup. Ct. Westchester Co. 2016)



Reasons to set aside (cont’d.)
D. Mistake or accident:

1. For a claim of unilateral mistake, enforcement must be unconscionable, the 
mistake is material and made despite the exercising of ordinary care by the party in 
error, the innocent party had no knowledge of the error, and it is possible to place the 
parties in status quo.  Matter of Siegel, id. (citing cases) Not negligence, ignorance of a 
condition or information the party knew or should have known by exercising ordinary 
care. Siegel; Matter of Abu-Regiaba, id. (see cases cited within). Negligence is a bar to 
rescission. Da Silva v. Musso, 53 NY2d 543, 428 NE2d 382; 444 NYS2d 50 (1981) 
2. Mutual mistake has to be substantial and result in an absence of the requisite 
“meeting of the minds” before it will be voidable and subject to rescission. Matter of 
Abu-Regiaba, id. Relief on this basis is only appropriate “in exceptional situations”, 
where the mistake of both parties upsets the very basis for the contract as to have a 
material effect on the agreed exchange of performances. Da Silva v. Musso, 53 N.Y.2d 
543, 428 N.E.2d 382; 444 N.Y.S.2d 50 (1981) 
3. Burden of proof: The party seeking to vacate on this basis must overcome a 
heavy presumption and establish their position by clear and convincing evidence. 
Matter of Siegel, id.

E. Unjust enrichment.  Weissman v. Bondy & Schloss, 230 A.D.2d 465, 660 N.Y.S.2d 
115 (1st Dept. 1997)



IV.  How to Make Your Settlement 
Stick

At the outset, the best way to have an enforceable settlement is to draft it with very 
clear terms. Usually settlements require parties to do certain things to resolve the 
legal problems between or among them. In certain types of cases, the burden of 
performance may be on both parties – and the parties may give each other 
deadlines to accomplish those actions. 

Make performance terms clear and, unless you intend to void the settlement 
agreement if one of the sides refuses to comply, make it additionally clear that a 
failure of either side to perform a certain task by a certain date does not void out 
the agreement or rescind it, but rather makes it subject to specific performance, 
along with the rest of the agreement.



How to make them stick (cont’d.)
A. There is a long line of case law that states that damages provisions in contracts, 

whether liquidated (e.g., in real estate contracts) or similar, do not bar specific 
performance (equitable relief) unless the agreement specifically states that is to be 
the sole remedy.  Rubenstein v. Rubenstein, 23 N.Y.2d 293, 244 N.E.2d 49, 296 
N.Y.S.2d 354 (1968) (and cases cited therein, dating back to the 1880s).

B. Settlements are intended to settle cases, not put the parties back to Square One. 
“...[T]he law presumes that the primary purposes of a contract, not expressly 
stated to be an option, is performance of the act promised and not 
nonperformance,” Rubenstein, 244 N.E.2d at 52. “Penalty clauses and even 
liquidated damages clauses are generally inserts to help secure performance and 
to avoid litigation as to quantum of damages. In this way, it is hoped to induce 
performance by making delay or breaches unprofitable.” Id. at 53.

C. Settlement agreements that do not explicitly state that remedies are sole or 
exclusive will be upheld in their entirety. In the Matter of the Varone Irrevocable 
Trust, et al., 195 AD3d 728, 145 N.Y.S.3d 397, (2nd Dept. March 23, 2021) (and cases 
cited therein). Courts construing these agreements should “give fair meaning to all 
of the language employed by the parties, to reach a practical interpretation of the 
parties’ expressions so that their reasonable expectations will be realized.  Varone, 
id., (citing other cases). 



V. When All Else Fails
Despite your best attempts at persuasion, the opposing side may simply refuse to 
comply – and take their chances. Your job now is to prepare and file a Motion to 
Enforce or Compel Compliance With Stipulation of Settlement. Look at the long 
history of contract law in the State of New York to support your position. The cases 
cited in this outline cite within them a long history of case law on these issues and 
provide a wealth of information and authority to support your client’s position –
back to the 1880s! 

If you lose at the trial court level, don’t despair – be prepared to appeal to the 
Appellate Division. Your client deserves nothing less.
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SCBA Lawyers Helping Lawyers Committee 

The SCBA Lawyers Helping Lawyers Committee provides free and 
confidential assistance to those in the legal community who are concerned 
about their alcohol or drug use and/or mental health or wellbeing or that of a 
colleague or family member.   

Assistance is available to the legal community including attorneys, members 
of the judiciary, law students, and family members dealing with alcohol or 
substance abuse disorder, other addictive disorders, anxiety, depression, 
vicarious trauma, age related cognitive decline and other mental health 
concerns that affect one's well-being and professional conduct. 

Please call the  
Lawyers Helping Lawyers Helpline at (631) 697-2499  

to speak with an attorney who will provide support and recommend 
resources.  All calls are private and confidentiality is protected under 

Judiciary Law Section 499. (Lawyer Assistance Committee) 

Feel Free to Join Us at Our Weekly Recovery Meeting 
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