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for the Tenth Judicial District of the Supreme Court, Appellate Division, Second Department. For
over twenty years, Mr. Borkowsky ascended the ranks of the Grievance Committee’s professional
staff, rising from financial auditor to staff counsel to Deputy Chief Counsel and, finally, Chief
Counsel. Mr. Borkowsky conducted, or was involved in, thousands of investigations and
prosecutions of complaints alleging ethical or professional misconduct by attorneys. He also
worked in the Attorney Matters Division at the Appellate Division, Second Department, where he
reported to the Justices of the Court on attorney disciplinary and reinstatement proceedings and
drafted disciplinary decisions.
As supervising attorney for over eleven years, Mr. Borkowsky provided legal advice and guidance
to the Grievance Committee, its chairpersons, and its individual members, while overseeing the
operations of the Committee’s professional and administrative staff. He reviewed and made
determinations concerning the merits of just about every grievance complaint filed with the
Grievance Committee and every report or pleading generated by the staff, while at all times
maintaining his own caseload of matters.
Mr. Borkowsky serves on, among other committees, the Ethics Committees of both the Nassau
and Suffolk Bar Associations, is an Officer of Suffolk County’s Academy of Law, and is a member
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practice of law for both small and large firms, and as a solo practitioner concentrating in the areas
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practitioner, Mr. Borkowsky handled many of the same kinds of legal matters and issues giving
rise to the majority of grievance complaints filed by clients and others. Before attending law
school, Mr. Borkowsky worked as an accountant for a large New York City public accounting firm
and as a mortgage loan originator for a major New York lending institution. Recently, Mr.
Borkowsky worked for the Mental Hygiene Legal Service, where he represented patients in Mental
Hygiene Law (MHL) Article 9 proceedings, as well as protected the rights of Alleged Incapacitated
Persons in guardianship proceedings before the Supreme and Surrogate’s Courts, pursuant to MHL
Article 81 and SCPA Article 17-A. He is on the Part 36 Fiduciary lists for Nassau, Suffolk, and
Queens Counties and has been appointed as Court Evaluator by both the Nassau and Suffolk
Supreme Courts in guardianship proceedings.
Mr. Borkowsky was admitted to practice in May 1994. He has taught courses at Hofstra University
and at the Real Estate Training Center of Greater New York, and regularly lectures on attorney
ethics and disciplinary matters at various Continuing Legal Education programs sponsored by the
Nassau, Suffolk, and New York State Bar Associations, local law schools, and other venues.
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Mitchell T. Borkowsky, Esq.
Law Offices of Mitchell T. Borkowsky
Former Chief Counsel to the New York State Grievance Committee
for the Tenth Judicial District
I.

GOVERNING AUTHORITY

1.
Appellate Divisions - Authority to Discipline Attorneys rests with the
Appellate Divisions - Judiciary Law Section 90(2) - Original Jurisdiction over attorney
matters.
2.
Rule 1.15 concerns the Preservation of Funds and Property of Others,
Fiduciary Responsibilities, Commingling of Client Funds; Misappropriation of Funds,
Record-Keeping and other rules concerning banking and bookkeeping records.
Many complaints arise out of dishonored escrow checks reported to the
Lawyers Fund. The most common causes are failure to regularly
reconcile the accounts, failure to wait for deposited checks to clear so the
funds are available, misuse of the account, and general failure to
understand the rules governing the maintenance of an escrow account.
II.

IMPORTANCE TO PUBLIC AND ATTORNEYS
1.

Underlying Principles
Rule 1.15(a): Prohibition Against Commingling and Misappropriation of
Client Funds or Property. [22 NYCRR Part 1200.15(a)].
A lawyer in possession of any funds or other property
belonging to another person, where such possession is
incident to his or her practice of law, is a fiduciary, and must
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not misappropriate such funds or property or commingle
such funds or property with his or her own.
2.

Attorney Registrations - Affirmation of Compliance
I affirm that I have read Rule 1.15...., and am in compliance
therewith, and with ... the Rules of the Appellate Division,
governing the Conduct of Attorneys which requires an
attorney to preserve the identity of funds and property
entrusted to him or her and maintain certain records relative
thereto.

3.
Lawyers Fund for Client Protection - Established in 1982 to provide
reimbursement to law clients who have lost money or property because of a lawyer s
dishonest conduct in the practice of law.
4.
Dishonored Check Reporting Rules [22 NYCRR Part 1300] - Requires
banks in New York State to report dishonored checks on attorney trust accounts to the
Lawyers Fund for Client Protection for referral to the proper attorney grievance
committee for review and investigation.
III.

SEPARATE ACCOUNTS
1.

Principle/Rule
a.

b.

Separation of the funds of a client from those of the lawyer not only
serves to protect the client but also avoids even the appearance of
impropriety; therefore, commingling of such funds should be
avoided.

Rule 1.15(b)(1)
A lawyer who is in possession of funds belonging to another person
incident to the lawyer’s practice of law shall maintain such funds in
a banking institution within the State of New York which agrees to
provide dishonored check reports in accordance with the provisions
of Part 1300 of the joint rules of the Appellate Divisions... Such
funds shall be maintained... in a special account or accounts,
separate from any business or personal accounts of the lawyer or
lawyer’s firm...

2.

Types of Accounts
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3.

a.

IOLA: Interest on Lawyer’s Account [N.Y. Judiciary Law 497] - for
short term deposits of qualified funds.
Interest earned is
transferred to the IOLA Fund - which funds legal services for
indigent clients. Banks may be permitted to assess charges. An
attorney’s good faith determination as to whether or not funds are
qualified is not actionable. [Judiciary Law 497(c).]

b.

Certificate of Deposit - If funds to be held for a long time - attorney
is obligated to secure a return for client. NYSBA Opinion 554
(1983); see Mann v Skidmore, 774 N.Y.S.2d 252 (2nd Dept., 2003)
(an attorney was not liable to a client for lost interest where the
attorney’s initial determination that the funds were qualified under
Judiciary Law 497 was made in good faith, even if ultimately
deemed poor judgment)

c.

Client Funds and Management Accounts - Control Account with
check writing privileges. Interest-bearing Client Sub-Accounts to
segregate client funds until needed. Must still reconcile the Control
Account. Always be sure transfer request goes through.

d.

Basic no-frills checking account. Can be an IOLA account.

e.

No investment accounts - No sweep functions.

f.

Mortgage Closing Accounts are trust accounts.

Account Titles/Identification Rule 1.15(b)(2)
a.

Must be titled “Attorney Special Account,” or “Attorney Trust
Account,” or “Attorney Escrow Account.”

b.

“IOLA” permissible under Judiciary Law section 497

c.

Checks and Deposit Slips must bear same title.

d.

Separate checks and checkbooks for your escrow accounts and
other accounts.

CAVEAT: Make sure you review the account upon opening. Banks errors
are common.
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IV.

RECORD-KEEPING
1.

Rule 1.15(d) Required Bookkeeping Records
a.

Must maintain and have available the following original records for
seven years from the date of the transaction they record:
-

All bank statements, canceled checks and check stubs,
deposits slips, credit advices, debit advices; and

-

A ledger setting forth with specificity the source and purpose
of each deposit into the account and the purpose of each
withdrawal from the account.

CAVEAT:
Must make accurate entries of all financial transactions... in
the regular course of practice, which entries shall be made at or near the
time of the act, condition, or event recorded [Rule 1.15(d)(2)].
Key: Must be able to identify the source and purpose of every deposit in,
and withdrawal from, the account, and whose funds are on deposit
at any given time.
b.

Rule 1.15(d) applies to more than just escrow records. You must
also maintain, for seven years, the following:
-

detailed records for any other bank account which records
the operations of the lawyer s practice (i.e., business or
operating account);

-

copies of all retainer and compensation agreements;

-

copies of all statements to clients or others showing
disbursements;

-

copies of all bills to clients; and

-

copies of all records showing payments to lawyers,
investigators, or other persons not in the lawyer s regular
employ, for services performed.

CAVEAT:
The failure to produce required records in response to a
lawful inquiry of the Grievance Committee is in and of itself prima facie
MITCHELL T. BORKOWSKY, ESQ.
TEL: 516-855-3777
MITCH@MYETHICSLAWYER.COM
WWW.MYETHICSLAWYER.COM

proof of professional misconduct, creating an evidentiary inference that
the records were not made nor retained. Failure to maintain or produce
these mandated records subjects the attorney to disciplinary proceedings.
Rule 1.15(j)
Rule 1.15(d)(3) ** “Copies” contemplates technological advances and
includes microfilm, optical imaging, and any other medium that preserves
an image of the document that cannot be altered without detection;
however, this change does not obviate any rule mandating the
preservation of original records. NYSBA Opinion 758 (2002)
V.

VI.

MAJOR PROBLEMS
1.

Misappropriation - is defined as an unauthorized assumption and
exercise of the right of ownership over goods belonging to another to the
exclusion of the owner s rights. Employers Fire Insurance Co. v. Colten,
245 N.Y. 102; See also, Citibank v. Wilson, 101 A.D.2d 742, 475 N.Y.S.2d
60 (1st Dept., 1984). Misappropriation is complete when the balance in
the escrow account in which the funds are deposited is less than the
client’s interest in it. The conduct of the attorney is not excused because
the improper handling of the funds is due to mismanagement rather than
intentional misconduct.
Withdrawing funds from escrow without
authorization of all parties thereto, despite lack of harm, and regardless of
motive, constitutes serious professional misconduct. It is also no defense
that the attorney made reimbursement. Matter of Iversen, 51 A.D.2d 422,
381 N.Y.S.2d 711 (4th Dept., 1976); La Cava v. NYSBA, 53 A.D.2d 204,
385 N.Y.S.2d 642 (4th Dept., 1976); Matter of Brotman, 108 A.D.2D 398,
489 N.Y.S.2d 352 (2nd Dept., 1985).

2.

Commingling - Rule 1.15(b)(3) - permits an attorney to deposit into his
escrow account only funds reasonably sufficient to maintain the account or
to pay account charges.

COMMON ISSUES
1.

Failing to maintain records.

2.

Failing to keep a ledger or other record.

3.

Failing to reconcile the accounts.

4.

Making cash withdrawals or writing checks to cash - Rule 1.15(e).
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VII.

5.

Using ATM cards (see NYSBA Opinion 759).

6.

Leaving fees in account. Rule 1.15(b)(3).

7.

Drawing checks against escrow account before depositing corresponding
funds or giving deposited funds time to clear (NYSBA Opinion 737).

8.

Releasing funds from escrow in contravention of the escrow agreement.

9.

Retaining Liens. Cannot assert a retaining lien against funds that come
into your possession as escrow agent or trustee.

10.

Retaining earned interest. Must have agreement of both parties to the
escrow for you to earn and retain interest (NYSBA Opinion 532).

11.

Depositing retainers or prepaid fees into your escrow account. (See
NYSBA Opinion 570 and 816)

12.

Not rendering accounts to clients.

13.

Agreeing to make payments on behalf of a client.

RETAINING LIENS
Rule 1.15 (c) states, in part, as follows:
A lawyer shall:
4.
Promptly pay or deliver to the client or third person as
requested by the client or third person the funds, securities, or other properties in
possession of the lawyer which the client or third person is entitled to receive.

Retaining Lien -

An attorney has a right under common law to assert a retaining lien
against papers, money, and other property of a client which comes
into his possession when acting in his capacity as a lawyer.
Robinson v. Rogers, 237 N.Y. 467 (1931); BANC Opinion 85-7; NY
County Opinion 678 (1990).

Caveat: *** Lien does not attach to property/money that comes into
lawyer’s possession as trustee or escrow agent. Asserting a lien against
escrow risks discipline (see Nassau Bar Opinion No. 85-7; Matter of
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Hodes, 97 AD2d 308, 469 NYS2d 371; Matter of Stella, 90 AD2d 372, 457
NYS2d 124; Matter of Einhorn, 88 AD2d 95, 452 NYS2d 437).
VIII.

DISPUTES OVER FUNDS HELD IN ESCROW
1.

A person who serves as an escrow agent is a fiduciary with strict
obligations to protect the rights of all parties who have an interest in the
escrow, and escrow funds may only be released to a client or third party
when the client or third party is entitled to receive the funds (Rule
1.15(c)(4))

2.

“The Never-Ending Escrow”
-

IX.

Post-Closing Escrow Agreements

ENGAGEMENT LETTERS/RETAINER AGREEMENTS
A.

22 NYCRR §1215.1 Requirements
1.

Effective March 4, 2002, an attorney who undertakes to represent a
client and enters into an arrangement for, charges or collects any
fee from a client shall provide to the client a written letter of
engagement before commencing the representation, or within a
reasonable time thereafter (i) if otherwise impracticable or (ii) if the
scope of services to be provided cannot be determined at the time
of the commencement of representation. For purposes of this rule,
where an entity (such as an insurance carrier) engages an attorney
to represent a third party, the term "client" shall mean the entity that
engages the attorney. Where there is a significant change in the
scope of services or the fee to be charged, an updated letter of
engagement shall be provided to the client.

2.

The letter of engagement shall address the following matters:

3.

Explanation of the scope of the legal services to be provided;

4.

Explanation of attorney's fees to be charged, expenses and billing
practices; and, where applicable, shall provide that the client may
have a right to arbitrate fee disputes under Part 137 of the Rules of
the Chief Administrator.
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5.

B.

Instead of providing the client with a written letter of engagement,
an attorney may comply with the provisions of subdivision (a) by
entering into a signed written retainer agreement with the client,
before or within a reasonable time after commencing the
representation, provided that the agreement addresses the matters
set forth in subdivision (b).

§1215.2 Exceptions

This section shall not apply to:

C.

1.

representation of a client where the fee to be charged is expected
to be less than $3000,

2.

representation where the attorney's services are of the same
general kind as previously rendered to and paid for by the client, or

3.

representation in domestic relations matters subject to Part 1400 of
the Joint Rules of the Appellate Division (22 NYCRR), or

4.

representation where the attorney is admitted to practice in another
jurisdiction and maintains no office in the State of New York, or
where no material portion of the services are to be rendered in New
York.

Additional Suggested Provisions
1.

List involved attorneys and respective rates.

2

Specify who you represent and if, possible, those you do not,
particularly when representing an entity with shareholders,
members, or partners.

3.

Specify matters you’ve agreed to handle, and if possible, those
you’re not going to handle.

4.

Identify as anticipated or reasonably foreseeable outcomes and
consequences. No guarantees.

5.

Describe how expenses will be billed and how the retainer, if any,
will be replenished.

6.

Provide other reasons for withdrawals.
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7.
D.

E.

Include a statement about how files and documents will be
preserved. See City Bar Op. 2010-01

Fees
1.

No Excessive Fees (Rule 1.5[a])

2.

No contingency fees in criminal matters [1.5(d)(1)]) or matrimonial
matters [1.5(d)(5)])

3.

No nonrefundable fees (although a reasonable minimum fee clause
if it defines in plain language and set forth the circumstances under
which such fee may be incurred and how it will be calculated)
[1.5(d)(4)]) see Matter of Cooperman, 187 AD2d 56 [2nd Dept
1993], affd 83 NY2d 465 [1994]

Referral Fees (Impermissible .... but...)
Rule 1.5: Division of Fees Among Lawyers
****
(g) A lawyer shall not divide a fee for legal services with another lawyer
who is not associated in the same law firm unless:
(1)
the division is in proportion to the services performed by
each lawyer or, by a writing given to the client, each lawyer
assumes joint responsibility for the representation;
(2) the client agrees to employment of the other lawyer after a full
disclosure that a division of fees will be made, including the share
each lawyer will receive, and the client’s agreement is confirmed in
writing; and
(3) the total fee is not excessive.

See, Maxine Moss, etc., v Gurfein Douglas, LLP, 2020 Slip Op 04937 (2nd
Dept.) (In materials),
X.

QUESTION AND ANSWER SESSION
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NYSBA Opinion 693 - 8/22/97
May a lawyer allow a paralegal to use a stamp bearing the lawyer's signature to execute checks
drawn on a client escrow account?
Opinion
This Committee and others have frequently addressed issues arising from a lawyer's delegation
of tasks to a non-lawyer employee. See, e.g., N.Y. State 677 (1995); N.Y. State 255 (1972); N.Y.
State 44 (1967); N.Y. City 1995-11 (1995); N.Y. City 666 (1985); Nassau County 90-13; ABA
316 (1967). The question in this inquiry is whether, consistent with DR 9-102(E), a lawyer may
allow a non-lawyer employee to use a signature stamp to execute checks drawn on the lawyer's
client escrow account. See DR 9-102(B). The inquirer notes that the purpose of the signature
stamp is to facilitate procedures at the closings of real estate transactions.
The New York Lawyer's Code of Professional Responsibility contemplates that lawyers will
delegate tasks to nonlawyers. DR 1-104; EC 3-6; See N.Y. City 1995-11. We have recently
opined that it is permissible for lawyers to delegate attendance at a real estate closing to a
paralegal, where the delegating lawyer is available by telephone as necessary, the particular
closing is "ministerial" and several other conditions are satisfied. N.Y. State 677 (1995).
In our opinion we noted that all tasks assigned to a paralegal must be "within the limits
prescribed by law" and "clearly limited to those functions not involving independent discretion
or judgment." N.Y. State 677; see ABA 316 (1967); N.Y. State 255 (1972); N.Y. City 666
(1985). We acknowledged that many real estate and mortgage closings do not require the
paralegal to exercise independent discretion or judgment. N.Y. State 677.
It is the attorney or a member of the attorney's firm who is the custodian of the funds of the
client. DR 9-102; N.Y. State 570 (1985); Nassau County 88-31. DR 9-102(A) and (B) generally
require that a lawyer deposit client funds in identifiable bank accounts within the state and
segregate such funds from the lawyer's general funds. N.Y. State 570 (1985). An attorney is
personally and professionally liable for funds and property entrusted to him or her by a client and
must exercise the highest degree of care in preserving and protecting such funds and property.
Nassau County 88-31. Consistent with these principles, DR9-102(E) provides that "[o]nly an
attorney admitted to practice law in New York State shall be an authorized signatory of a special
account." A non-lawyer may not be a signatory on a special account and a lawyer may not give
such a person signatory power on such account. In re Gambino, 205 A.D.2d 212, 619 N.Y.S. 2d
305, (2d Dep't 1994) (lawyer violated DR 9-102(E) by permitting non-lawyer daughter to be
signatory on special account); In re Stenstrom, 194 A.D.2d 277, 605 N.Y.S. 2d 603 (4th Dep't
1993) (lawyer violated DR 9-102(E) by permitting non-lawyer ex-wife to be signatory on special
account).

Although it is clear that only a lawyer may control the lawyer's client escrow account and be a
signatory of it, the Rule does not address whether a lawyer may delegate the task of signing his
or her name to escrow account checks to others, and if so whether a signature stamp can be used
for that purpose. Based on the analysis of proper delegation in our previous opinions, we believe
that it is ethically permissible for a lawyer to authorize a paralegal to make use of the lawyer's
signature stamp on checks drawn from a special account at closings under certain conditions and
with proper controls.
As with the rest of a paralegal's duties at a real estate closing, N.Y. State 677, the lawyer must
consider in advance how the paralegal will use the signature stamp including approving the
purpose of the anticipated payments to be made by such checks, the nature of the payee and the
authorized dollar amount range for each check to be issued and review afterwards what actually
happened to assure that the delegation of authority has been utilized properly. As a practical
matter, compliance with these restrictions will limit the use of the signature stamp by a paralegal
to those circumstances in which the lawyer can reliably forecast events at the closing.
Attorneys must be aware that responsibility for client funds may not be delegated, and attorneys
authorizing paralegals to use signature stamps on checks drawn from escrow accounts are
"completely responsible" to the client for any errors or misuse of the stamp. N.Y. State 677; DR
1-104. Attorneys must take steps to safeguard the use of the signature stamp to avoid any
misappropriation of client funds.
Conclusion
A lawyer may allow a paralegal to use a signature stamp to execute escrow checks from a client
trust account so long as the lawyer supervises the delegated work closely as provided in this
Opinion and exercises complete professional responsibility for the acts of the paralegal.

BAR ASSOCIATION OF NASSAU COUNTY
COMMITTEE ON PROFESSIONAL ETHICS
Opinion No. 1996-13
Topics:
Extent of attorney’s obligation to honor liens asserted by health care providers over proceeds of
personal injury actions.
Digest:
When a lawyer receives proceeds from a personal injury action, DR 9-102(C)(1) requires the attorney to
“notify” every third party who has asserted a lien over the proceeds. In response to the notice, the third
parties will presumably advise the attorney of the amounts to which they believe they are entitled for
their services. If the client does not dispute the amount of a particular third party’s claim, then DR 9102(C)(4) requires the attorney to “promptly pay” the undisputed amount to the third party. If the client
does dispute the amount of the claim, then the attorney may either continue to bold the funds in
escrow until the dispute is resolved or may institute an action to determine the amount to which the
client and the third party claimants are entitled.
Code Provisions:
DR 9-102(A)
DR 9-102(C)
Facts Presented:
The inquiring attorney handles personal injury cases. Occasionally, he receives letters from health care
providers asserting liens upon the anticipated recovery in a personal injury action. The liens purport to
secure payment for both past and future medical services to the inquiring attorney’s clients. Because
the liens cover future medical expenses, the amount of the required payment cannot be ascertained
until the case is concluded.
The inquiring attorney would prefer not to serve as a “collection agent” for health care providers. For
one thing, he does not want to be “saddled with the extra burden of ascertaining the precise amount
due to a particular health care provider at the time a case is settled.” For another thing, he does not
want to find himself “in the middle of any possible dispute between a client and a health care provider.”
The inquiring attorney’s normal practice is “to attempt to ascertain the existence of any outstanding and
unpaid medical bills, and to arrange for the satisfaction of same,” with the client’s consent, upon the
conclusion of a matter. However, the inquiring attorney does not want to be personally liable if he
inadvertently fails to arrange for payment of an asserted lien. He would therefore prefer to avoid any
involvement in these lien situations.
Inquiry:
What are an attorney’s professional rights and obligations when a health care provider asserts a lien,
covering past and future medical expenses, over the anticipated eventual recovery in a personal injury
suit?
Determination:
An attorney holding proceeds of a personal injury recovery is a fiduciary and must honor undisputed
claims by third parties who have an interest in the proceeds.

Analysis:
This situation is covered by DR 9-102(A) and DR 9-102(C)(1) & (4), which provide as follows (with
emphasis added):
DR 9-102 Preserving Identify of Funds and Property of Others; Fiduciary Responsibility; Maintenance of
Bank Accounts; Record keeping; Examination of Records.
(A) Prohibition Against Commingling.
A lawyer in possession of any funds or other property belonging to another person, where such
possession is incident to his or her practice of law, is a fiduciary, and must not commingle such property
with his or her own.
(C) Notification of Receipt of Property; Safekeeping; Rendering Accounts; Payment or Delivery of
Property.
A lawyer shall:
(1) Promptly notify a client or third person of the receipt of funds, securities, or other properties in
which the client or third person has an interest.
(4) Promptly pay or deliver to the client or third person as requested by the client or third person the
funds, securities, or other properties in the possession of the lawyer which the client or third person is
entitled to receive.
Thus, DR 9-102(A) designates a lawyer as a “fiduciary,” and DR 9-102(C)(1) & (4) expressly require a
lawyer to notify a third person that the lawyer has received funds in which the third “has an interest”
and to promptly pay to the third person the funds that the third person is “entitled to receive.”
Whether a third person “has an interest” in particular escrow funds or is “entitled to receive” those
funds are questions of law that this Committee cannot answer. However, under DR 9-102(C)(2) and (4),
a lawyer must make a reasonable effort to ascertain whether a third party has an interest in or is
entitled to receive funds that come into the lawyer’s possession. These obligations may be onerous, but
a lawyer cannot escape them. Indeed, the New York Court of Appeals recently cautioned that a lawyer
who fails to abide by DR 9-102(C) may incur personal liability to third parties. In Leon v. Martinez, 84
fq.Y.2d 83; 638 N.E.2d 511 (N.Y. 1994), Martinez had assigned part of his prospective recovery in a
personal injury action to a man named Leon, who had cared for Martinez after an accident rendered
Martinez a quadriplegic. The law firm handling the personal injury action knew about the assignment to
Leon because it had drafted the papers effecting the assignment. When the law firm received the
settlement check, however, it sent the proceeds directly to Martinez, without notifying Leon. Martinez
refused to pay Leon. Leon then sued the law firm, alleging that it had a duty to honor the assignment.
The law firm argued that complying with the assignment would have breached its duties under DR 9102. The Court of Appeals rejected this argument, stating:
[D]efendants’ argument falls for two reasons. First, the cited rule mandates only that an attorney pay to
the client those funds in the possession of the attorney “which the client … is entitled to receive” …
which is not the case to the extent that the client has conveyed a right to those funds by an enforceable

assignment. Second, DR 9-102 explicitly creates ethical duties running to third parties as to funds in the
possession of the attorney to which those third parties are entitled.
The Court of Appeals further said that if there was an enforceable assignment by Martinez, then the
lawyer for Martinez “was then ethically obligated not only to notify the plaintiffs upon his receipt of the
funds but also to pay the funds to the plaintiffs as the persons entitled to receive them”
The Leon decision is supported by a 1996 California appellate decision that appears to be directly on
point here. In Kaiser Foundation Health Plan Inc. v. Aguiluz, No. A070477 (Calif. App., 1st Dist., July 10,
1996), a personal injury lawyer disbursed the entire amount of a settlement to his client even though
the attorney knew that the client had agreed to repay his health care provider out of anticipated
settlement proceeds. The court therefore held that the attorney was personally liable to the health care
provider, and upheld a $23,000 judgment that the health care provider had obtained against the
attorney in the trial below. The court made clear that the health care provider’s case against the
attorney would have been even stronger if the provider had served the attorney with a formal lien.
Under the interpretation of DR 9-102 found in Leon, a lawyer who knows of a valid lien by a health care
provider must notify the health care provider when the lawyer receives the settlement proceeds and
must pay the health care provider the amount that the health care provider is entitled to receive under
the lien.
This interpretation of DR 9-102 is consistent with several recent opinions by the Committee regarding
DR 9-102.
In Nassau Ethics Op. 94-2 (1994), this Committee opined that when a client asks her attorney to
distribute funds received in settlement litigation, DR 9-102(C) requires the attorney to do so unless the
attorney has been given notice of a lien on the proceeds.
In Nassau Ethics Op. 94-19 (1994), this Committee opined that when a dispute arises as to the amount a
hospital is entitled to receive out of the proceeds from an arbitration award that have been deposited
into an attorney’s escrow account, the attorney must promptly pay any undisputed amount to the
hospital. If the attorney cannot determine to whom the escrow funds belong, “he may refrain from
disbursing the escrow funds in the absence of an enforceable agreement or court order.” The attorney
has no duty to institute an interpleader action to determine the precise amount to which the hospital is
entitled, but the attorney is not free to ignore the hospital’s interest in the funds just because the exact
amount due to the hospital is not known.
In Nassau Ethics Op. 95-6 (1995), this Committee opined that under DR 9-102(C)(4) an attorney must
pay a third party any undisputed portion of escrow funds can demand. If the attorney cannot determine
the amount to which the third person is entitled, then the attorney may either continue to hold the
funds in escrow or take action to determine the rights of the third party claimants to the funds.
The essence of these opinions is that an attorney holding settlement proceeds in escrow may not
disburse any disputed proceeds until the dispute is resolved one way or another. It is beyond the
jurisdiction of this Committee to determine whether a given lien is valid, because the validity of a lien is
a question of law. It is also beyond the jurisdiction of this Committee to determine whether a lawyer
would incur personal liability for disbursing settlement proceeds directly to a client despite the
attorney’s knowledge of a third party’s purported lien on the proceeds. However, an attorney who is
tempted to ignore a third party’s lien should carefully study the Leon and Kaiser opinions summarized

above. Even if the client denies that the third party is entitled to any payment and insists on receiving all
of the proceeds, the attorney must reject the client’s instruction as long as the third party asserts a
claim and the dispute remains unresolved.
Applying DR 9-102(C) to the present inquiry, it is clear that the inquiring attorney cannot avoid serving
as a kind of “collection agent” for health care providers who assert liens against the anticipated future
settlement proceeds in a personal injury action. Upon receipt of the settlement proceeds, DR 9102(C)(1) requires the inquiring attorney to “notify” every third party who has asserted a lien over the
proceeds. The health care providers will then advise the inquiring attorney of the amounts to which they
claim they are entitled for their services. If the client does not dispute the amount of a particular
provider’s claim, then DR 9-102(C)(4) requires that the attorney must “promptly pay” the undisputed
amount to the provider. If the client does dispute the amount of the claim, then the inquiring attorney
may either continue to hold the funds in escrow until the dispute is resolved or may institute an action
to determine the amount to which the client and the third party claimants are entitled. However, the
inquiring attorney may not disburse disputed proceeds to the client (or to the health care provider) until
the dispute is resolved.
(Approved by the Executive Subcommittee on 10/15/96; approved by the Full Committee on 10/30/96)
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TOPIC: Agreements for the disposition of client files at the end of an engagement.
DIGEST: Retainer agreements and engagement letters may authorize a lawyer at the
conclusion of a matter or engagement to return all client documents to the client or to
discard some or all such documents, subject to certain exceptions.
RULES: 1.0(j), 1.15, 1.16(e)
QUESTION: May a lawyer and client at the outset of a representation agree to the
disposition of the client’s files upon conclusion of the engagement?
OPINION
Background
Lawyers routinely face questions regarding the disposition of client files upon completion
of an engagement.1In addressing these questions, ethics opinions have focused almost
exclusively on an attorney’s obligations absent an express agreement with, or directive
from, the client. There appears to be little, if any, guidance regarding consensual
arrangements for the final disposition of client files.
Plainly, upon termination of the attorney-client relationship, the client is “presumptively
accord[ed] . . . full access” to the lawyer’s files on a represented matter.See Sage Realty
Corp. v. Proskauer Rose Goetz & Mendelsohn LLP, 91 N.Y.2d 30, 34 (1997) (hereinafter,
Sage Realty). And to provide that access, a “lawyer may simply deliver [the files] to the
client” at the end of an engagement. ABCNY Formal Op. 1986-4. But if the client does not
seek access or makes no provision for delivery, her attorney may have an obligation to
retain certain documents, although the lawyer need not permanently retain all files after an
engagement is concluded. See N.Y. State 623 (1991) (citing N.Y. State 460 (1977) and
ABA Informal Op. 1384 (1977));see also Restatement (Third) of Law: the Law Governing
Lawyers § 46 (1998) (lawyers’ obligation to take reasonable steps to preserve and
safeguard documents relating to a representation of a former client does not require
lawyers to preserve documents indefinitely).2 Nevertheless, over time, the burden of
dealing with closed files may be substantial as the volume of paper and electronic data
mounts, and the cost of storage increases. Lawyers understandably wish to minimize this
burden and expense consistent with their obligations to their clients and former clients
upon completion of a matter or engagement.

This opinion addresses the use of engagement letters to provide a practical and ethical
solution for handling client files at the conclusion of a matter. We find that an attorney may
include a provision in retainer agreements and engagement letters authorizing the lawyer
at the conclusion of a matter or engagement to return all client documents to the client or
to discard some or all such documents (other than original deeds, wills or similar
documents with intrinsic value). Prior to discarding any documents, however, the attorney
must take reasonable steps to preserve all documents that she has an obligation to retain
or return to the client.
A Lawyer’s Obligation to Retain Client Files
The New York Rules of Professional Conduct provide little guidance on what a lawyer
must do with client files upon completion of a matter. Rule 1.16(e) addresses, among
other things, the handling of client files, but only in the context of transferring an ongoing
matter to another attorney. The rule provides that
[u]pon termination of representation, a lawyer shall take steps, to the extent reasonably
practicable, to avoid foreseeable prejudice to the rights of the client, including giving
reasonable notice to the client, allowing time for employment of other counsel, delivering
to the client all papers and property to which the client is entitled, promptly refunding any
part of a fee paid in advance that has not been earned and complying with applicable laws
and rules. N.Y. Prof’l Conduct R. 1.16(e) (2009) (emphasis added).
Other than Rule 1.16(e), there are no Rules specifically applicable to the retention or
disposition of client documents.3 Nevertheless, prior ethics opinions and case law
establish that attorneys may have continuing obligations with respect to documents in
closed client files depending on the nature and contents of the documents in question.
See, e.g., Sage Realty, 91 N.Y.2d 30 (1997); ABCNY Formal Op. 2008-1; ABCNY Formal
Op. 1986-4; N.Y. State 460 (1977); N.Y. State 623 (1991); D.C. Bar Op. 283 (1998).
These authorities categorize client documents as follows: Category 1: documents with
intrinsic value or those that directly affect property rights such as wills, deeds, or
negotiable instruments. See D.C. Bar Op. 283 (1998). Category 2: documents that a
lawyer knows or should know may still be necessary or useful to the client, perhaps in the
assertion of a defense in a matter for which the applicable limitations period has not
expired. See N.Y. State 460 (1977). Category 3: documents that need not be returned to
the client because they “would furnish no useful purpose in serving the client’s present
needs for legal advice,” Sage Realty, 91 N.Y.2d at 36, or are “intended for internal law
office review and use.” Id. at 37.
III The Use of Engagement Letters to Specify the Disposition of a Client’s File Upon
the Conclusion of a Matter
The foregoing categories provide a useful framework when drafting a provision in an
engagement letter governing the disposition of a client’s file at the end of a matter.
Category 1 documents must be preserved or returned to the client, unless the client
specifically directs a different disposition. In contrast, there is no obligation to preserve
Category 3 documents. Consequently, an engagement letter may provide for their
destruction at the end of the engagement, although express permission of the client may

not be required. See N.Y. State 623 (1991) (documents belonging to the attorney may
immediately be destroyed without consultation or notice, absent “extraordinary
circumstances manifesting a client’s clear and present need for such documents.”).
With regard to documents in Category 2, there must be an analysis to determine the
appropriate disposition of this material. For example, the lawyer needs to consider
whether the document in question is one a client foreseeably may need for pursuit of a
claim following completion of the engagement, or whether no such need exists because
the document relates solely to a claim fully and finally resolved through litigation. This
determination, however, cannot in all cases be made prospectively, i.e., at the beginning
of the engagement. At that juncture, the attorney may not have seen or be able to
anticipate all of the documents that will become part of the client file, much less anticipate
the need, if any, the client may have for such documents at the end of the matter. The
determination, therefore, most likely will have to be made when the representation has
ended, before any such documents are discarded. And the client may authorize the
lawyer at the outset of the engagement to undertake a final review of the closed file and
determine in her sole discretion which of the Category 2 documents, if any, should be
retained by the lawyer or returned to the client.
An engagement letter therefore may stipulate to the procedure governing disposition of
client documents upon conclusion of a matter. In that connection, with client consent, the
engagement letter may authorize an attorney to take one of the following steps after the
file is closed: discard all documents in the file (apart from Category 1 documents), return
all documents to the client, or return only those documents requested by the client and
discard the balance of the file. This approach has support in a number of ethics opinions
finding or suggesting that a lawyer and her client may agree on the final disposition of the
client’s documents at the outset of an engagement. See ABCNY Formal Op. 2008-1
(suggesting the use of engagement letters to define obligations regarding preservation of
e-data at the conclusion of the matter); N.Y. State 623; Ariz. State Bar Op. 08-02 (“[a]
lawyer may fulfill the lawyer’s ethical obligations [regarding file retention] by tendering the
entire file to the client at the termination of the representation”) (italics in original); Cal.
State Bar Standing Comm. On Prof’l Responsibility & Conduct, Formal Op. 2001-57
(stating that written fee agreements may provide “that following the termination of the
representation the contents of the file [excluding Category 1 documents] may be
destroyed without review at the end of a specified and reasonable period of time, unless
the client has requested delivery of the files to the client”); D.C. Bar Op. 283 (retainer
agreement may provide for the immediate delivery, temporary storage, or immediate
destruction of files following completion of the representation).4
This approach raises the question of whether it is permissible to agree in advance to the
disposition of Category 2 documents at a time when it may be difficult, if not impossible, to
fully foresee the client’s need, if any, for any particular document(s) after the matter has
been concluded. We believe that such an agreement is permissible under the Rules
provided that at the outset of the engagement, the lawyer obtains the informed consent of
the client.5As we previously have noted, “a client’s sophistication is an important
determinant of the degree of disclosure required to obtain informed consent . . . ” ABCNY
Formal Op. 2008-2. Thus, depending on the sophistication of the client and the other
pertinent circumstances affecting the representation, to obtain informed consent, the
lawyer may need to explain to her client the likely categories of documents anticipated to

comprise the file, the lawyer’s obligation to retain or return Category 1 documents, the
lawyer’s obligation to identify and retain or return documents the lawyer knows the client
will need following completion of a matter or engagement, and the risk that the lawyer may
discard certain documents that may prove useful to the client in light of developments
occurring only after the documents have been discarded.
We address two additional practical questions. First, what must a lawyer do at the end of
a matter if she is directed by her client to discard the entire file (including Category 1 and
2 documents), even after she has advised the client to retain some or all of the
documents? In such circumstances, the lawyer is obligated to provide competent advice
on the matter and to follow the client’s instructions regarding the pursuit of any lawful
course of action: “once the client is fully informed (taking into consideration the client’s
level of sophistication) as to the legal consequences” of the decision, the lawyer should
abide by the client’s instruction. N.Y. State 713 (1999) (lawyer should comply with client’s
instructions so long as fully informed and client is not directing lawyer to engage in illegal
activity).
Second, there may be instances where the lawyer is unable to locate her client at the
conclusion of an engagement, precluding the lawyer from returning files as directed by the
client. In such circumstances, prudence will dictate that the lawyer retain Category 1 and 2
documents for some period of time. This approach has been adopted in a number of
ethics opinions from other jurisdictions, some of which prescribe the length of time that
such files should be retained. See, e.g., Conn. Bar Ass’n Informal Op. 98-23 (1998) (retain
Category 1 records for “as long as is practicable”); D.C. Bar Op. 283 (five year retention
period beginning at time of termination); Ala. Bar Op. 93-10 (1993) (six year retention
period). Special circumstances may require a longer preservation period than others,
including for example, representations involving clients who were minors during a period
of the engagement or matters involving estate planning.
Below, we include a sample engagement letter provision, but the facts and circumstances
of any particular engagement may require that it be modified.
VI Sample Engagement Provision For Disposition of Files at the Termination of the
Engagement
Once our engagement in this matter ends, we will send you a written notice advising you
that this engagement has concluded. You may thereafter direct us to return, retain or
discard some or all of the documents pertaining to the engagement. If you do not respond
to the notice within sixty (60) days, you agree and understand that any materials left with
us after the engagement ends may be retained or destroyed at our discretion.
Notwithstanding the foregoing, and unless you instruct us otherwise, we will return and/or
preserve any original wills, deeds, contracts, promissory notes or other similar documents,
and any documents we know or believe you will need to retain to enforce your rights or to
bring or defend claims. You should understand that “materials” include paper files as well
as information in other mediums of storage including voicemail, email, printer files, copier
files, facsimiles, dictation recordings, video files, and other formats. We reserve the right
to make, at our expense, certain copies of all documents generated or received by us in
the course of our representation. When you request copies of documents from us, copies

that we generate will be made at your expense. We will maintain the confidentiality of all
documents throughout this process.
Our own files pertaining to the matter will be retained by the firm (as opposed to being
sent to you) or destroyed. These firm files include, for example, firm administrative
records, time and expense reports, personnel and staffing materials, and credit and
account records. For various reasons, including the minimization of unnecessary storage
expenses, we reserve the right to destroy or otherwise dispose of any documents or other
materials retained by us within a reasonable time after the termination of the engagement.
Some additional caveats should be noted here:
1.

At the end of the engagement, the attorney and firm should develop a process
whereby the attorney and other assistants at the firm cull through the various
documents to ensure that Category 1 and 2 documents are reviewed and
preserved or, where authorized and appropriate, discarded.

2.

While not required, it may be prudent for the lawyer, when sending a closure letter
advising that the engagement is concluded, to describe the category of documents
contained in her files that will be discarded. From a risk management standpoint,
use of closure letters that more specifically describe what steps are to be taken
with regard to a client’s files may be the best practice.

3.

A lawyer may charge the client “customary fee schedules” for gathering and
producing records to a client.6ABCNY Formal Op. 2008-1 applied this principle to
e-data retrieval and production, finding that the reasonableness of such fees will
depend on the circumstances, including the need for engaging third parties to
assist in the work and the accessibility of the e-data. Lawyers should use their good
judgment as to what a reasonable, customary fee is and disclose the charges to
the client in an engagement letter.

4.

An attorney must ensure that the client’s confidences are maintained during this
process, including the use of third-party services regarding e-data and the
destruction of e-data.

5.

If a client can no longer be found, reasonable efforts should be made to locate the
client to return the documents, as previously requested by the client.

6.

An attorney should keep a record describing the disposal of any client documents
for a reasonable period of time.

1.
Lawyers have sought to address these questions by, among other things, preparing
and implementing records retention and destruction policies (“RRD policies”). This
Opinion does not address the ethical, legal and other issues presented in drafting RRD
policies. We note, however, that there are a number of helpful guides regarding the proper
construction and implementation of those policies.See, e.g., Lee R. Nemchek,Records
Retention in the Private Legal Environment: Annotated Bibliography and Program
Implementation Tools, 93 L. Libr. J. 7 (2001).

2
This Opinion addresses ethical considerations bearing on the disposition of client
files. It does not address obligations to retain files imposed by applicable law or other
specific circumstances, including statutory obligations imposed upon certain financial
institutions, requirements to preserve electronic and other data upon notice of a potential
claim, or retention periods imposed by an attorney’s malpractice insurance carriers.
3
Certain local court rules require attorneys to keep copies of all files for seven years
in personal injury, property damage, and wrongful death cases.See, e.g., N.Y. Ct. App. 1st
Dept. R. 603.7(f) (2009). And New York Rule of Professional Conduct 1.15 provides
detailed requirements for the preservation of an attorney’s own financial records.
4
A number of ethics opinions and other authorities have observed that a written
arrangement with the client may help define the attorney’s obligations regarding the
handling of client files during and at the end of the representation.See, e.g., Pa. Bar Ass’n
Comm. on Legal Ethics, Op. 2007-100, at 5 (2007); Neb. Advisory Op. 2001.3 (the scope
of the “file” to which the client is entitled depends in part on the agreement between the
client and the lawyer and engagement letters/fee agreements can specify responsibilities
for file retention and copying costs, but any such terms must be reasonable and not
violate Rules of Professional Conduct);seealsoJohn Allen,Focus on Professional
Responsibility: Ownership of Lawyer’s Files About Client Representations—Who Gets the
“Original”? Who Pays for the Copies?, 79 Mich. B. J. 1062 (2000) (most difficult issues
regarding the scope of the file, rights of access to the file, and allocation of copying costs
can be specified in the engagement letter; providing text of suggested sample
engagement letter).
5
Rule 1.0(j) of the New York Rules of Professional Conduct provides that
“‘[i]nformed consent’ denotes the agreement by a person to a proposed course of conduct
after the lawyer has communicated information adequate for the person to make an
informed decision, and after the lawyer has adequately explained to the person the
material risks of the proposed course of conduct and reasonably available alternatives.”
6

Sage Realty, 91 N.Y.2d at 38.

© The Association of the Bar of the City of New York

2020 NY Slip Op 04937

MAXINE MOSS, ETC., Appellant,
v.
GURFEIN DOUGLAS, LLP, Respondent.
2018-01758, 2018-03776, Index No. 700811/15.
Appellate Division of the Supreme Court of New York, Second Department.
Decided September 16, 2020.
In an action to recover attorneys' fees, the plaintiff appeals from (1) an order of the Supreme
Court, Queens County (Robert J. McDonald, J.), entered December 5, 2017, and (2) a
judgment of the same court entered February 6, 2018. The order granted the defendant's
motion for summary judgment dismissing the complaint and denied the plaintiff's cross motion
for summary judgment on the complaint. The judgment, upon the order, is in favor of the
defendant and against the plaintiff dismissing the complaint.
Ruskin Moscou Faltischek, P.C., Uniondale, NY (E. Christopher Murray of counsel), for
appellant.
Gurfein Douglas, LLP, New York, NY (Richard A. Gurfein and Preston J. Douglas of counsel),
respondent pro se.
Before: William F. Mastro, J.P., Sheri S. Roman, Joseph J. Maltese, Betsy Barros, JJ.

DECISION & ORDER
ORDERED that the appeal from the order is dismissed; and it is further,
ORDERED that the judgment is affirmed; and it is further,
ORDERED that one bill of costs is awarded to the defendant.
The appeal from the order must be dismissed because the right of direct appeal therefrom
terminated with the entry of judgment in the action (see Matter of Aho, 39 NY2d 241, 248).
The issues raised on the appeal from the order are brought up for review and have been
considered on the appeal from the judgment (see CPLR 5501[a][1]).
The plaintiff commenced this action to recover attorneys' fees from the defendant law firm for
a client referral made by the plaintiff's decedent, George Moss, who was an attorney. The
Supreme Court granted the defendant's motion for summary judgment dismissing the
complaint and denied the plaintiff's cross motion for summary judgment on the complaint.
Thereafter, the court entered a judgment in favor of the defendant and against the plaintiff
dismissing the complaint. The plaintiff appeals.
The defendant established its prima face entitlement to judgment as a matter of law by
submitting evidence that there was no written agreement between George Moss and the
defendant to share fees in the underlying medical malpractice case. Furthermore, even
assuming that there was a fee-sharing agreement in place, an attorney who seeks a share of
the fee pursuant to such an agreement must have contributed some work, labor, or service

toward the earning of the fee (see Benjamin v Koeppel, 85 NY2d 549, 556; Krug v Offerman,
Fallon, Mahoney & Cassano, 214 AD2d 889; Grasso v Kubis, 198 AD2d 811). Here, the
record establishes that George Moss's role was merely that of a finder, who referred the
plaintiff in the underlying action to the defendant. In order to be entitled to a portion of the fee,
more is required of the forwarding attorney than the mere recommendation of a lawyer
(see Nicholson v Nason & Cohen, P.C., 192 AD2d 473). The plaintiff failed to raise a triable
issue of fact in opposition.
Accordingly, we agree with the Supreme Court's determination to grant the defendant's
motion for summary judgment dismissing the complaint, and for the same reasons, we agree
with the court's determination to deny the plaintiff's cross motion for summary judgment on the
complaint.
MASTRO, J.P., ROMAN, MALTESE and BARROS, JJ., concur.

SAMPLE RETAINER AGREEMENTS (COMPILED FROM VARIOUS
SOURCES)
WARNING!!!
The following retainer letter is only a sample form, which must be adapted to the particular needs
of the case. It has not been specifically approved by a court but is believed to be in compliance with
the Court Rules. Each retainer letter must be filed with the court with the client’s affidavit of
net worth and approved by the court at or before the initial conference.
RETAINER LETTER
____________, 20__
Mrs.
123
Anywhere, New York 10000

Mary
Main

Jones
Street

Dear Mrs. Jones:
This letter confirms that you have retained me to negotiate a settlement agreement with your
husband (through his attorney), if that is reasonably possible; if not, to commence or defend a
matrimonial action on your behalf.
You agree to pay to me promptly a retainer of $___________, at which time my services will
commence. This retainer is my minimum fee for handling this matter to a conclusion and is based
upon committing myself and my staff, the value of legal services, the reservation of time, the nature
of the case, the issues involved and other factors affecting an overall fee. Time spent on your case
(computed in units of 6 minutes), which includes legal services, telephone calls and correspondence,
will be charged against the retainer at these hourly rates commencing with our conference on
_____________, 20__: my time at $__________; partners and counsel at $________; associate
attorneys at $___________; and paralegals at $___________. An itemized statement of charges will
be sent to you not less often than every 60 days. No time will be charged for discussing any statement
or bill. If the retainer is depleted, then additional charges will be billed to you on a monthly basis.
The retainer will cover from ____ to ____ hours of time on your file, depending upon the persons
rendering services; however, all work will be under my direct supervision and control, and I shall be
the principal attorney handling your case. I shall furnish to you copies of correspondence and legal
papers and shall keep you informed of the status of the case.
The retainer and fees do not include: (a) any other actions or proceedings; (b) work in appellate
courts; (c) out-of-pocket expenses or (d) any post-judgment modification or enforcement
proceedings. Out-of-pocket expenses include but are not limited to costs of serving and filing papers,
court fees, process servers, court calendar service, expert witnesses, subpoena fees, consultants,
accountants, appraisers, investigators, actuaries, court reporters, long distance telephone calls, travel,
parking, telefax charges, postage and photocopies normally made by me or requested by you.
Disbursements are in addition to fees based upon time and are to be paid by you promptly when
billed or as requested.
Under present law you may request that your husband pay for your legal expenses in this matter,
and you may also have a liability for his legal expenses. To the extent that I receive more than my
entire fee from payments made by you and by your husband, I shall refund the excess to you up to

the amount that you have paid me. However, you are aware that despite efforts to collect my fee from
your husband, there is no certainty that he will make payment, and there is no assurance that you will
receive any refund.
You have the right in your sole discretion to terminate my representation of you prior to the
conclusion of the case, in which event you shall be liable for the time spent on your case as computed
above, and any unused portion of the retainer will be refunded to you. If, however, the case is
concluded by a settlement or a trial or other court determination, there will be no refund, and the
minimum fee shall be the entire fee.
If you do not pay the retainer, fees or disbursements to me as contemplated by this agreement
within 15 days after my request or if you fail to cooperate with me or do not perform your
responsibilities as set forth in the annexed Statement of Client’s Rights and Responsibilities, which
is made a part of this agreement, I may withdraw as your attorney with leave of the court without
relieving you of any obligations for my services and disbursements to the time of my withdrawal.
Bills not paid within 30 days will accrue interest at the legal rate (presently 9% per annum). If you
and I agree to your providing security for the payment of fees, such as a confession of judgment,
promissory note or mortgage, I shall first obtain court approval on notice to your husband.

[You have the right to pursue binding arbitration in the event of a fee dispute involving not less
than $1,000 nor more than $50,000, in which event I shall at your request provide you with
information as to the procedure.] or
[In the event a dispute arises between us relating to fees, you may have the right to arbitration of
the dispute pursuant to Part 137 of the Rules of the Chief Administrator of the Courts, a copy of
which will be provided to you upon request.]
Or
You understand and expressly agree the firm may withdraw from representation at any time if you
fail to honor this retainer agreement, including, but not limited to, the payment of fees and expenses
on a timely basis; failure to cooperate in the preparation of the case; failure to make a full and
complete disclosure of the facts and circumstances relating to the case; or otherwise taking any action
which impedes the firm’s ability to provide adequate and ethical representation. Notification of
withdrawal shall be made in writing to you at your above address. In the event of such withdrawal,
you agree to promptly pay for all services rendered and for all other costs and disbursements incurred
in this matter. The firm will refund the unused portion, if any, of your retainer upon completion of
all work on your file[s].
You are aware of the hazards of high costs of litigation and acknowledge that despite my efforts
on your behalf there is no assurance or guarantee of: (a) the outcome of this matter, (b) the length of
time it may take to resolve, or (c) the costs which may be incurred.
or
By entering into this retainer agreement, you expressly acknowledge that I have advised you
that there is no guarantee as to the outcome of your legal matter, I have not made any promises
concerning a result, and I have advised you that a negative result is a possibility.

At the conclusion of your matter we will retain the file for a period of seven (7) years. We may
store some or all client file materials in a digital format. In the process of digitizing such documents,
any original paper documents provided by you will be returned to you. Copies of paper documents
provided by you will not be returned to you unless you request such copies in writing. After any or
all paper documents are digitized, we will destroy all paper documents in the client file, subject to
the exceptions noted above. At the expiration of the 7-year period, we will destroy all client file
materials unless you notify us in writing that you wish to take possession of them.
Kindly indicate your understanding and acceptance of all of the above and your acknowledgment
that it has been explained fully to you and to your satisfaction by signing below where indicated. I
look forward to serving you.
Very truly yours,
_____________________________
_
Attorney
I have read and understand the
above letter and the annexed
Statement of Client’s Rights
and Responsibilities, have
received a copy of each and
accept all of their terms:
________________________
Mary Jones

[Attach Statement of Client’s Rights]

SAMPLE RETAINER AGREEMENTS (COMPILED FROM VARIOUS
SOURCES)
WARNING!!!
The following retainer letter is only a sample form, which must be adapted to the particular needs
of the case. It has not been specifically approved by a court but is believed to be in compliance with
the Court Rules.
SAMPLE LETTER OF ENGAGEMENT
To: [Name of Client]
This Letter of Engagement is furnished to you in accordance with Part 1215 of the Joint Rules of
the Appellate Division.
Having reviewed with you the Statement of Client’s Rights and the Statement of Client’s
Responsibilities, we have undertaken your representation in connection with the matter[s]
described below:
SCOPE OF REPRESENTATION A claim, dispute or dealings with relating to
_________________________________________
All of our services in this matter will end, unless otherwise agreed upon in a writing signed by us,
when there is a final agreement, settlement, decision or judgment by the court. Not included
within the scope of our representation are appeals from any judgments or orders of the court.
Appeals are subject to separate discussion and negotiation between our firm and you. Also not
included in the scope of this agreement are services you may request of us in connection with any
other matter, action or proceeding.
FEES, EXPENSES AND BILLING PRACTICE
We intend to submit a bill to you no less frequently than every 60 days. Expenses will be
separately stated on the bill and our fees will be charged as indicated below [check appropriate
box]:
[ ] If on contingency, the fee will be charged in accordance with the following percent or scaled
percentages _____. The stated percentage or percentages will be applied to the net sum
recovered after the deduction of expenses. You will be liable for reimbursement of expenses
whether or not there is a recovery.
[ ] On the basis of our time charges as follows:
$ _______per hour for the services of [name];
$ _______per hour for the services of [name];

[ ] A flat fee of $ for all services within the scope of our representation as set forth above.
In consideration of our services, in matters in which the fee is based on time charges, we shall
require a retainer of $_________, of which the first $ ______shall constitute our minimum fee for
the services to be rendered. The retainer is to be applied to our time charges.
Our minimum fee is intended to operate as follows:
a. The time initially expended on your matter will be charged against the minimum fee. However,
if your matter is concluded, whether by settlement or by judicial action, in less time than would
be required to expend the minimum fee on the basis of time alone, we shall retain the minimum
fee and there would be no refund of any part of the minimum fee. An additional retainer may be
required as time charges warrant.
b. If our relationship is terminated in less time than would be required to expend the minimum
fee on the basis of time alone, without your matter having been concluded by settlement or
judicial action, then we shall not retain the entire minimum fee. Rather, in that event a fair and
reasonable fee will be determined in accordance with legally accepted standards and only such
portion of the minimum fee as represents such fair and reasonable fee would be retained. The
elements of a reasonable fee are set forth in Rule 1.5 of the Rules of Professional Conduct, a copy
of which provision will be furnished to you upon request.
ARBITRATION
In the event that a dispute arises between us relating to our fees, you may have the right to
arbitration of the dispute pursuant to Part 137 of the Rules of the Chief Administrator of the
Courts, a copy of which will be provided to you upon request.

[Name of Law Firm]
By:
Dated:

SAMPLE RESIDENTIAL REAL ESTATE SALE
RETAINER AGREEMENT

Client:
You have asked me to represent you in a real estate transaction regarding the sale of the following
premises:
I will perform the following services:
A.
B.
C.
D.
E.
F.

Preparation, review, and negotiation of Contract of Sale and related documents;
representation at contract signing.
Procurement and/or review of a title report with necessary correspondence to the
buyer’s attorney, title company, and lender;
Communications with the buyer’s attorney, lender’s attorney, client’s mortgage
lender, and other interested parties, including the scheduling of closing;
Preparation for closing; closing instructions to client;
Attendance at and supervision of closing of title;
Preparation and transmittal of a closing statement.

My fees for the above services are $.
, payable as follows: $
.00 upon signing and returning
this Retainer Agreement and the balance at closing (or if closing does not occur, at the conclusion of this
transaction). No less than one-half (1/2) of my fee will be deemed earned upon contract signing. In the event
there exist or arise any unusual circumstances requiring additional work beyond the scope of an ordinary
residential real estate transaction, ie. drafting private mortgage or other loan documents or a “pre” or “post”
closing occupancy agreement, or preparing a new contract for a new purchaser, I will be paid an additional fee
for such work based upon the time and effort required for such work and the complexity of the matter. I will
maintain detailed records of such additional work. If closing occurs outside of Nassau, Suffolk, New York,
Queens, or Kings Counties, my fees are an additional $100.00. You will be responsible for messenger fees
and/or overnight mail charges.
You also acknowledge that I have advised you that the target closing date in the Contract will not be a
definite date and cannot be confirmed until all parties agree upon the final date. I will keep you posted as to the
status of the closing date as the time approaches. Please be sure to keep me posted on the status of any
developments that may affect your rights or obligations in this transaction. My fees do not cover any litigation
arising from this transaction.
If the above accurately reflects your understanding of our agreement, kindly sign the enclosed copy of
this letter in the space provided and return same to me as soon as possible. If you have any questions, please
call me.
I look forward to representing you in this matter.
AGREED TO IN ALL RESPECTS
CLIENT

DATED:

SCBA Lawyers Helping Lawyers Committee
The SCBA Lawyers Helping Lawyers Committee provides free and
confidential assistance to those in the legal community who are concerned
about their alcohol or drug use and/or mental health or wellbeing or that of a
colleague or family member.
Assistance is available to the legal community including attorneys, members
of the judiciary, law students, and family members dealing with alcohol or
substance abuse disorder, other addictive disorders, anxiety, depression,
vicarious trauma, age related cognitive decline and other mental health
concerns that affect one's well-being and professional conduct.

Please call the
Lawyers Helping Lawyers Helpline at (631) 697-2499
to speak with an attorney who will provide support and recommend
resources. All calls are private and confidentiality is protected under
Judiciary Law Section 499. (Lawyer Assistance Committee)

