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DO

I NEED A SUPPRESSION HEARING

You received your discovery materials, now what do you do?
o Determine whether there is evidence that is subject to suppression
. CPL 7lO.2O is the statutory codification of what evidence is
subject to suppression:
o 1 . Consists of tangible property obtained by means of
an unlawful search and seizure under circumstances
precluding admissibility thereof in a criminal action
against such defendant; or
r 2. Consists of a record or potential testimony reciting
or describing declarations, conversations, or other
communications overheard, intercepted, accessed, or
recorded by means of eavesdropping, or observations
made by means of video surveillance, obtained under
circumstances precluding admissibility thereof in a
criminal action against such defendant; or
r 3. Consists of a record or potential testimony reciting
or describing a statement of such defendant
involuntarily made, within the meaning of section
60.45; or
o 4. Was obtained as a result of other evidence obtained
in a manner described in subdivisions one, two and
three; or
. 5. Consists of a chemical test of the defendant's blood
administered in violation of the provisions of
subdivision three of section eleven hundred ninetyfour of the vehicle and traffic law or any other
applicable law;
o 6. Consists of potential testimony regarding an
observation of the defendant either at the time or place
of the commission of the offense or upon some other
occasion relevant to the case, which potential
testimony would not be admissible upon the
prospective trial of such charge owing to an improperly
made previous identification of the defendant by the
prospective witness.
r 7. Consists of information obtained by means of a pen
register or trap and trace device installed or used in
violation of the provisions of article seven hundred five
of this chapter.
o Most Common Suppression Hearings are Wade (ldentifications),
Huntleg, (Statements), arrd Mapp/ DunauaA (Physical Evidence).

BASIC REOUIREMENTS FOR A SUPPRESSION MOTION
o Where motion to suppress evidence pursuant to C.P.L. 57l0.2O is
made, it must be in writing and upon reasonable notice to the
People. C.P.L. 5710.60(ll; People u. Mezon,80 N.Y.2d 155 (i992).
. Where the motion seeks to suppress statements or
identification sworn allegations of fact from the Defendant are
generally not required. People u. Weauer, 49 N.Y.2d 1012
(1980) [statemertsl; People u. D*on,85 N.Y.2d 2i8 (1995)
Iidentifi cation proceedings].
o In other words, you get these for the asking.
o Motions to suppress physical evidence require factual allegations
from the defendant. People u. Mendoza, 32 N.Y.2d 415 (1993).
. Sufticiency of the factuai allegations is subject to a three part
test as set forth in Mendoza'.
o ( 1) the face of the pleadings
o (2) assessed in conjunction with the context of the
motion
. (3) Defendant's access to information.
. What does this mean?

o Conclusory statements such as "my rights

a

were

violated" has been held insufficieri. People u. Jones, 95
N.Y.2d 72t (2OOrl. BvT
o A Defendant's assertion that he "did not sell drugs or
assist others in possessing or selling drugs" without
more detail has been held SUFFICIENT. People u.
Gonzalez,247 A.D.2d 328 11"t Dept. 1998).
o What's the take away? Keep it simple, iust not too
simple. [See Sample Affrdavit]
IDENTIFICATI ON PROCEEDINGS and th.e WADE HEARING
o C.P.L. S710.3O(1) requires that a defendant be given notice of the
intent of the People to introduce a prior identification of him
predicated on an earlier arranged confrontation at the scene of the
crime or upon some other occasion relevant to the case, to be given
by a witness who has previously identified l;,irn. People u. Moss, 80
N.Y.2d 8s7 (19921..
o ID notice must contain the, time, place and manner of the
identification. People u. Lopez,84 N.Y.2d 425 (19941.
o A failure to comply with C.P.L.9710.3O mandates that, both out-ofcourt and in-court identifications must be excluded (i.e., no
independent source based identification allowed). People u. Winslou_t,
213 A.D.2d 435 (2d Dept.), lv. denied, 85 N.Y.2d 982 (t991l; people
u. Barl'ett,212 A.D.2d 621 (2d Dept. 1995). HOWEVER
o

A motion for

suppression of an identification, followed by a
suppression hearing, waives any claim pertaining to lack of
identification notice-even where preceded or accompanied by a

motion for preclusion. C.P.L. $710.30(3); People u. Kirklond,

S9

N.Y.2d 903 (1996); People u. Metrill, ST N.Y.2d 948 (1996).

o

. *** DON'T MOVE TO SUPPRESS WHERE THE
APPROPRHTE REMEDY IS PRECLUSION or you may
resurrect a dead identification.
o [See Sample Preclusion Motion]
The Suppression Hearing
. The prosecution has the initial burden of proving that pre-trial
identification process was not so unduly suggestive as to be
"conducive to irreparable mistaken identification." Stouall u.
Denno,388 U.S. 293, 3O2 (19671; Manson u. Brathwaite,432
U.S. 98 (19771; Neil u. Biggers, 409 U.S. 194, 196 (19721;
People u. Logan,25 N.Y.2d 184 (1969).
. Such identifications must be examined for undue

suggestiveness

under the "totality of

the
circumstances." People u. Chalmers, 163 A.D.2d 528 {2d
Dept. 1990).
. Once that burden is met, the defense then bears the burden
of proving that a pretrial identification procedure was unduly
suggestive. See People u. Rahming, 26 N.Y.2d 411 (1970).
. QUESTION IS ONE OF UNDUE SUGGESTwENESS
. Wade Hearings apply only to police sponsored identihcations
(ie: Line Up, Show Up, Photo Spreads).
o No notice is required in instances of a confrrmatory
identification--e.g., police identification following a "buy
bust" or instances where the parties are "known to each
other." People u. Williamson, 79 N.Y.2d 799 (19921;
People v. Rodriguez, 79 N.Y.2d at 445 (19921;
o Rodriguez Hearing: A hearing, similar to a Wade hearing, may be
needed to ascertain whether ID in fact confirmatory. People u.
Rodiguez 79 N.Y.2d a45 (19921; People u. Bello,2l9 A.D.2d 657 (2d
Dept. 1995)
. Key considerations in assessing if ID confirmatory are whether
familial relationship exists between suspect and witness,
whether parties are friends, acquaintances or have lived
together for some length of time.
. In absence of prior relationship, it is error to deem
identification confirmatory without a hearing where defendant
denies any familiarity with the witness.

SUPPRESSION OF STATEMENTS
o C.P.L. S710.30(1) requires that a defendant be given notice of the
intent of the People to introduce a statement (confession, admission,
or other statement) made to a public servant that if involuntarily
made would be subject to suppression.
o FIRST CONSIDERATION:
. DOES THE STATEMENT HURT MY CLIENT?
. IF NO, LET IT GO. If yes, move on to the next step
o Was the Notice Made Timely?
. Notice must be made within 15 days of arraignment. CPL
7rO.3O(2\, People u. Phillips, 183 A.D.2d 856 (2d Dept. 1992).
. If Not Made Timely, proper remedy is to seek to Preclude
Not Suppress
o TO PRECLUDE OR SUPPRESS:
. As we discussed in identihcations the remedy for an untimely
served Notice is preclusion, the same considerations apply to
statements. People u. Phillips, 183 A.D.2d 856 (2d Dept.
1992); People u. Amparo,73 N.Y.2d 7289 (1988).
. Careless motion practice can lead to a statement being
admissible that should have otherwise been preciuded.
People u. Kirkland, 39 N.Y.2d 903 (1996); People u. ScLnugg,
257 A.D.2d669 (2d Dept. 1999).
o Suppression of Statements:
. Requires Custodial Interrogation.
o Custody: question of fact, would a reasonable person
under the circumstances feel they were not free to leave.
. Interroga tion: Investisa to rv v. Accusatorv
o Investigatory seeks to clarify a situation

o Accusatory seeks to elicit a

o

confession or

admission.
REMEMBER you don't need a defendant's aflidavit on these
motions, but you will in order to suppress physical evidence . . .

E: MAPP/DUNAWAY HEARINGS
SUPPRESSION OF PHYSICAL E\rI D
As
o discussed above, requires an affidavit of the Defendant to comply
with the requirements of Mendoza.
o Unlawful search and seizure is the basis of the application.
o Factors to Consider:
. Where did the search take place?
. Was there a search warralt?
. Was there consent?
. Did the Defendant have a reasonable expectation of privacy in
the area searched or the property seized?
o Basic rule as set forth by the US Supreme Court more than 50 years
ago is that "searches conducted outside the iudicial process, without
prior approval bv iudee or maqr strate. are per se unreasonable
under the Fourth Amendment-subject onllr to a few specificalllz
established and well-delineated exceptions." Kotz u. United States
389 u.s. 347 (1967).
o Arlzona a. Gant,556 U.S. 332 (2OO9)
. US Supreme Court held that search of defendant's vehicle
while he was handcuffed in a patrol car was unreasonable.
o People o. Mabry, _ NY.3d _ (May 27,20211
. Court of Appeals reverses Appellate Division holding People
failed to establish warrantless search of Defendant's backpack
was a valid search incident to arrest.
. People u. Mabry, i84 A.D.3d 867 (2d Dept. 2O20)
reversed.
o People v. Huertas, _ Misc,3d_; Dkt CROO168-20SU (Dist. Ct.
Suffolk Co. May 19, 212ll (Saladino, JDC).
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SUMMARY
Appeal, in the first above-entitled action, by
permission of an Associate Judge of the Court
of Appeals, fiom an order of the Appellate
Division of the Supreme Court in the First
Judicial Department, entered Oct ober 22, 1992,
which affirmed a judgment of the Supreme

Court (Howard E. Bell, J.), rendered in New
York County, convicting defendant, upon his
guilty plea, of criminal possession of stolen
property in the fourth degree.
Appeal, in the second above-entitled action,
by permission of an Associate Justice of the
Appellate Division of the Supreme Court in
the First Judicial Department, from an order
of that court, entered November 10, 1992,
which affirmed a judgment of the Supreme
Court (Gerald Sheindlin, J.), rendered in Bronx
County, convicting defendant, upon his guilty
plea, of criminal sale of a controlled substance
in the third degree and endangering the welfare
of a child.
Appeal, in the third above-entitled proceeding,
by permission of the Court of Appeals,
from an order of the Appellate Division of
the Supreme Court in the Second Judicial
Department, entered November 2, 1992, which
affirmed an order of disposition of the Family
Court, Queens County (Joseph L. Tones, J.),
entered upon a fact-finding order finding that
respondent had committed an act which, if
committed by an adult, would have constituted
the crime of criminal sale of a controlled
substance in the third degree, adjudging
respondent to be a juvenile delinquent and
placing him with the Division for Youth for a
period of up to 18 months. *416

Appeal, in the fourth above-entitled action,
by permission of an Associate Justice of the
Appellate Division of the Supreme Court in the
First Judicial Department, from an order ofthat
court, entered March 30, 1993, which affrrmed
a judgment of the Supreme Court (Howard
E. Bell, J.), rendered in New York County,

People v Mendoza, 82 N.Y2d 415 (1993)
624 N.E.2d'1017,604 N.YS.2d 922

convicting defendant, upon his guilty plea, of
criminal possession of a weapon in the third
degree.

Mendoza, 186 AD2d 458,

Pcople

modified.
People v Martinez, I 87 AD2d 310, affirmed

Matter of George J., 1 87 AD2d 427 , affirmed.
People v Coleman, 191 AD2d 390, affirmed

HEADNOTES

(2) With respect to the factual suffrciency of
a defendant's motion to suppress, an appellate
court should generally avoid using a pleading
deficiency as a basis for denying the motion
if neither the People nor the motion court
identifz such a deficiency. The People can and
often do waive pleading defects, and while
such a waiver is not binding on the trial court,
the Judge also might have, in the exercise of
discretion, chosen not to invoke the defect in
denying the motion. When an appellate court
in the first instance identifies an inadequacy in
defendant's submission, it deprives the movant
of the opportunity to seek leave to cure the
defect.

Crimes
Suppression Hearing

Sufficiency

of Factual Allegations of

Suppression Motion to Warrant Hearing

Crimes
Suppression Hearing

Sufficiency

(l)

The sufficiency of a defendant's factual

allegations to satisfy the statutory requirement
that a motion to suppress "contain swom
allegations of fact" (CPL 710.60
should
be evaluated with reference to the face of
the pleadings, the context of the motion and

[])

to information. Moreover,
summary denial of defendant's motion is
defendant's access

not mandated even

if

factual allegations are

deficient (see, CPL 710.60 [3]).

Crimes
Appeal

Denial

of

Suppression Motion

Court

by Appellate

Suppression Motion to Warrant Hearing

(3) In a "buy and bust" prosecution,
summary denial

of

the

defendant's suppression

motion was correctly affrmed, since
defendant's allegations that he was in a
public place "acting in a lawful manner",
that there was no "reasonable suspicion" that
he committed a crime, and thus the police
had no reason to believe they were "legally
entitled" to stop him, did not raise any factual
issues to be resolved at a hearing. Defendant's
submission is devoid of any factual information
as to his activities at the relevant time. His
averment of acting in a "lawful manner" is
not tantamount to a denial of drug dealing.
Defendant did not identifu any issue upon

which

2021 ThEut

of Factual Allegations of

..1

a

hearing was sought, but instead

People v Mendoza, S2 N.Y2d 415 ('1993)
624 N.E.2d 1017,604 N.YS.2d 922

in the most

general terms that his
constitutional rights were violated. Nor is there
any suggestion that defendant's lack of access
to relevant information was an impediment to
the suppression motion.

claimed

Crimes
Suppression Hearing

Sufficiency

of Factual Allegations of

Suppression Motion to Warrant Hearing

(4) In a juvenile delinquency proceeding

arising from respondent's arrest *417 during
a "buy and bust" operation, the trial court's
summary denial of respondent's motion to
suppress a show-up identification as the fruit

of an unlawful

seizure was proper. since

respondent's supporting allegations that he was
stopped in a certain housing complex, that he

was not involved in any unlawful activity at
the time he was seized and that he was stopped
without reasonable suspicion or probable cause
are not factually sufficient to warrant a hearing.
The suppression motion provides no facts
relating to respondent's conduct, does not

specifically deny selling drugs and instead
merely disclaims involvement in "unlawful
activity" at the time of seizure. Moreover,
although the presentment agency's opposition
papers did not identify a pleading deficiency,
the trial court summarily rejected the motion
for lack of evidentiary support--as was its
prerogative.

Crimes
Suppression Hearing

Sufliciency of Factual Allegations of
Suppression Motion to Warrant Hearing

(5) In the prosecution of defendant for criminal
possession ofa loaded firearm which defendant
allegedly threw down on the approach of
the police, the Appellate Division properly

trial court's summary denial
of defendant's motion to suppress the gun,
affrrmed the

since defendant's motion did not lay out a
factual scenario which, if credited, would
have warranted suppression. Defendant did
not allege that the gun was seized from
his person, and denied all connection to the
gun. Nevertheless, defendant alleged that if
he did discard the gun upon the approach of
the police offrcers, this was a result of an
unlawful "detention and arrest"; however, if
the detention and arrest occurred only after
relinquishment of the gun, the allegedly illegal
police conduct could not serve as a basis for
suppression. Further, defendant did not identify
any illegal police conduct that would warrant
suppression. Moreover, defendant's lack of
knowledge of relevant information does not
provide an excuse for the factual insufliciency.

Crimes
Suppression Hearing

Sufficiency

of Factual Allegations

of

Suppression Motion to Warrant Hearing

(6) In the prosecution of defendant who was
arrested after a search by a store security
guard uncovered items of property belonging
to another person, the trial court erred in
summarily denying defendant's motion to
suppress, since defendant's allegation that the

WESTLAW

it

2021

I

People v Mendoza,82 N.Y2d 415 (1993)
624 N.E.2a 1o17 . 604 N.YS.2d 922

guard was "either a licensed peace officer or
working under the supervision of a licensed
peace otlicer" considered with the People's
allegation that the search was undertaken
by a private person who was not acting as
an agent of law enforcement, were factually
sufficient to warrant a hearing. Defendant's
allegations about the security guard's status
were factual and, thus, if the People did not
dispute defendant's claim, the motion court
would have had suffrcient f'actual basis for
finding the requisite State action to render
the evidence inadmissible. Furtheq the People
did not object to defendant's motion on the
basis that it focused solely on the time of
apprehension, and neither the trial court nor the
Appellate Division found a deficiency on that
ground, and it is unclear whether the People
advised defendant of the predicate for the
guard's search. Moreover, defendant's lack of
access to information precluded more specific
factual allegations.

POINTS OF COUNSEL

Kenneth Finkelman, New York City, and Philip
L. Weinstein for appellant in the first above-

entitled action.
I. The trial court improperly denied appellant
a Mapp hearing where appellant's factual
allegations were merely countered by the

prosecutor. (People v Ray, $J NY2d 282;
People v Carlisle, 172 ADZi 169;' People
v Gruden, 42 NY2d 214; People v Rivera,
20 NY2d 669; People v Millan,69 NY2d
514; People v Jones,47 NY2d 528; People v

Horman, 22 NY2d 37 8; People v Santos, 68
NY2d 859; People v Weldon, 17 NY2d 814.)
II. Appellant was improperly adjudicated a
second felony offender since, prior to the
adjudication, the offense which constituted the
prior felony was reduced to a misdemeanor

by an ameliorative legislative

amendment.

)

(People v Behlog, 74 NY2d 237; People
v Morton, 48 AD2d 58; People v Parke4 4l

TOTAL CLIENT SERVICE
LIBRARY REFERENCES
Am Jur 2d, Evidence,

$ 425.

*418

Carmody-Wait 2d, Appeals to the Appellate
Division $ 72:166.

cPL 710.60 (1), (3).
NY Jur 2d, Criminal Law, 991699,1836-1839,
2338,2344.

ANNOTATION REFERENCES
ALR Index under Criminal Lawl Criminal
Procedure Rules; Motions.
See

WESTLAW

NY2d 21;

'

QPeople v Morse,62 NY2d 205;

People v Dietze. 75 NY2d 471 People v
Liberta,64 NY2d 152; People v Barber, 289
NY 378; People v Shapiro, 100 Misc 2d 662;
United States ex rel. Sero v Preise4 506 F2d
lll5; Matter of Abrams v Bronstein, 33 NY2d
488.)

Robert M. Morgenthau, District Attorney of
New York County, New York City (Robert C.
E Reuland ard Nikki Kowalski of counsel), for
respondent in the first above-entitled action.
I. The court correctly denied defendant's
unsupported motion for a suppression hearing.
(People v Holder 149 ADzd 325,74 NY2d
794; People v Mendoza, 186 AD2d 458, 81

ro

People v Mendoza, 82 N.Y2d 415 (1993)
624 N.L.2d 1017.604 N.YS.2d 922

NY2d 889; People v Whit/ield, 8l NY2d
904; People v Reynolds, 7l NY2d 552;
People v Gomez.67 NY2d 843: People v
Gruden,42 NY2d 214; Matter of Tyrell 8., 177

AD2d 375; SPeople v Arnau, 58 NY2d 27,
468 US 1217; Peoplev Pleasant,T6 AD2d244,
54 NY2d 972,455 US 924; People v McCoy,
7l Misc 2d 381.)
II. The court correctly adjudicated defendant a
second felony offender on the basis ofhis 1985
conviction for possession of stolen property.
ffilPeople v Mendoza, 186 AD2d 458; Marcus
*419 Assocs. v Town of Huntington, 45 NY2d
501; Matter of Keane [Bethlehem Steel Co.-

Lubin,2 AD2d 148, 6 NY2d 910; Zaldin v
Concord Hotel,48 NY2d 107:- People v Parris,
79 NY2d 69; Palmer v Van Santvoord, 153
NY 612; New York State Bridge Auth. v Moore,
299 NY 410; Matter of Tonis v Board of
Regents, 295

NY

286;

McGinnis v Royster,

410 US 263.)
E. Joshua Rosenkranz, New York City, and
Diana L. Fogle for appellant in the second
above-entitled action.
Mr. Martinez was entitled to a potentially
dispositive suppression hearing based upon his
allegations that he was acting lawfully before
and at the time of the police seizure and that the
police had no reason to suspect him of criminal

activity.
People

(People y Harrison, 57 NY2d 470;

v Cantor, 36 NY2d 106 People

v

Nedo, 177 AD2d 849; People v Rodriguez,
79 NY2d 445; People v Zarate, 160 AD2d 466;
People v Mosley, 136 AD2d 500; ffiPeople
v Sutton, 91 AD2d 522. People v Murray,
t72 AD2d 437, 78 NY2d 971,79NY2d942;

People v Gomez, 67 NY2d 843; People v
Reynolds, Tl NY2d 552.)
Robert T. Johnson, District Attorney of Bronx
County, Bronx (Howard B. Sterinbach, Peter
D. Coddington and Billie Mannfug of counsel),
for respondent in the second above-entitled
action.

The hearing court's summary denial of
appellant's Mapp motion was proper since
appellant failed to assert any factual allegation
supporting his claim that the police lacked
reasonable suspicion to stop

him.

McRay, 51 NY2d 594; People v Allen,73
NY2d 378; People v Bleakley, 69 NY2d 490;
People v Borges, 69 NY2d l03l; People v
Morales, 65 NY2d 997; People v Martinez,
80 NY2d 444; People v Reynoltls, 71 NY2d

552;

People v Gomez, 67 NY2d843; People
v Kitchen, 162 AD2d 1'78, '76 NY2d 941;
People v Covington, 144 ADzd 238, 73 NY2d
8e0.)
Kenneth RabD, New York City, Lenore Gittis
and Lance Dandridge for appellant in the third
above-entitled proceeding.
The court below erred as a matter of law in
upholding the summary denial of appellant's
suppression motion on the ground that the
factual allegations were legally insuffrcient
under CPL 710.60 (a) where that issue was
not raised by the presentment agency and was
not the basis for the Family Court's summary
denial of the motion. The court below further
erred as a matter of law in finding the factual
allegations supporting appellant's suppression
motion insufficient to warrant a hearing under

CPL 7l 0.60

NY2d

(l)

514;

*420 (People v Millan, 69

People v Dodt,

6l NY2d 408;

People v Rivera, 20 NY2d 669;

WESTLAW

(People v

,

People v

People v Mendoza, 82 N.Y2d 415 (1993)
624 N.E.2d 1017,604 N.YS.2d 922

Wesley,73 NY2d 351;

NY2d

369;

,

People v Landv, 59

People v Gruden, 42NY2d214;

Mafter of Dean 5., 185 AD2d 324; Matter
of Datlos 1.. 183 AD2d 8971 People v

Sun v United States,3Tl US 471;

Cantor 36NY2d
NY2d

444;

449 US

106;'

People

v

'

People v

Martinez, 80

People v Howard, 50 NY2d 583,

1023;

People v Boodle, 47 NY2d

Rodriguez, 79 NY2d 445; Matter of Gilbert O.,
183 AD2d 466.)
O. Peter Sherwood, Corporation Counsel of
New York City (Julian L. Kalkstein and Larry
A. Sonnenshein of counsel), for respondent in
the third above-entitled proceeding.
Appellant's failure to articulate a factual basis
for a Dunaway hearing in his motion papers
required that his motion to suppress be denied
as a matter of law without the necessity of a

398,444 US 969; People v Goodfriend, 64
NY2d 695; People v Murray, 172 ADzd,43'1,
78 NY2d 971,79NY2d942; People v Millan,
I I 8 AD2d 236, 69 NY2d s 14.)
Robert M. Morgenthau, District Attorney of
New York County, New York City (Luke
Martland and Marc Frazier Schol/ of counsel),
for respondent in the fourth above-entitled

hearing. ' (People v Wharton, 74 NYZd 921;
' People v Millan, 69 NY2d 514, People v

suppression motion without directing an
evidentiary hearing. (People v Reynolds, 7l

Roberto H., 67 AD2d 549; People v Polanco,
179 AD2d 531, 80 NY2d 1012; People v
Roberts, 169 AD2d,284; People v Reynolds, Tl
NY2d 552; People v Kitchen, 162 ADzd, 178,
76 NY2d 941; People v Murray, l'72 AD2d
437,78 NY2d 971, 79 NY2d 942; People v
Rodriguez, 172 AD2d 191, 78 NY2d 926.)
Diane Pazar, New York City, and Philip L.
Weinstein for appellant in the fourth aboveentitled action.
Appellant was deprived of his right to be free
from unreasonable searches and seizures and of
due process by the court's summary denial of
his request for a Mapp and Dunaway hearing,
where appellant raised sufficient allegations

NY2d 552;

of fact to

support the grounds alleged for
suppression by asserting that he had not
engaged in any criminal activity or given
the police either probable cause or reasonable
suspicion, and where the police observation
of appellant with the gun, if true, conferred

standing. (Dunaway v New

200;

York, 442 US

Peoplev Landy,59 NY2d

WESTLA!1

369;

Wong

action.
The hearing court properly denied appellant's

,

People v Gomez,67 NY2d 843;

People v Wesley, 73 NY2d 351; People v
Gruden,42NY2d2l4; x 421 Peoplev Roberto
H., 6'7 AD2d549; People v Murray, 172 AD2d
437,'79NY2d942; People v Holder, 149 AD2d

325,74NY2d,794; People v Goodfriend, 64
NY2d 695; People v Motis, 182 AD2d 856, 80
NY2d 835; People v Morrow, 183 AD2d 853,
80 NY2d 932.)

OPINION OF THE COURT
ChiefJudge Kaye.

These appeals center

on the statutory

requirement that a motion to suppress "contain
swom allegations of fact" (CPL 710.60 [ 1]). In
each case, the trial court summarily denied a
suppression motion and the Appellate Division
aflirmed because the motion did not satis$z
the statutory requirement, placing before us
the legal question of what constitutes factual
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sufficiency

for

purposes

of a

suppression

motion.

The issue is best understood by first outlining
the goveming statute, CPL 710.60. When
made before trial, suppression motions must
be in writing, state the legal ground of the
motion and "contain swom allegations of fact,"
made by defendant or "another person." The
factual allegations may be based upon personal
knowledge or information and belief, so long
as the sources of information and grounds for
belief are stated. The prosecutor may then file
an answer admitting or denying the movant's
allegations (see, CPL 710.60 [1]).
Based on these papers, the court must decide
whether to summarily grant or deny the motion,

or conduct a hearing. The motion must be
summarily granted if defendant's papers satisfu
the foregoing requirements and the People
concede the material factual allegations, or
the People agree not to offer the evidence
sought to be suppressed (CPL 710.60 [2]). On
the other hand, the motion may be summarily
denied if defendant does not allege a proper

The two exceptions to the court's authority to
summarily deny suppression motions for lack
ofadequate factual allegations relate to motions
to suppress statements as involuntarily *422
made (Huntley motions) or an identification
stemming from an improper procedtre (Wade)

(CPL 710.60

[3] [b]). Accordingly, the

sufficiency of the movant's factual allegations
most often arises on motions to suppress
tangible evidence (Mapp) or other evidence as
the fruit of an unlawful seintre (Dunaway), as
in the appeals before us.

(1) Hearings are not automatic or generally
available for the asking by boilerplate
allegations. Rather, as will be discussed, we
conclude that factual sufficiency should be
determined with reference to the face of the
pleadings, the context of the motion and
defendant's access to information. We now turn
to the facts of the present appeals.

if

legal basis for suppression, or (with two
exceptions) if the "sworn allegations of fact
do not as a matter of law support the ground
alleged" (CPL 710.60 t3l tbl).
If the motion is not determined summarily, the
court must conduct a hearing and make the
necessary findings of fact (CPL 710.60 [4]).
And whether or not a hearing was conducted,
the court must upon determining the motion set
fbrth its findings offact, conclusions of law and
the reasons for its determination (CPL 710.60
t6l).

WESTLAIt
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PEOPLE VMARTINEZ
Defendant was arrested and indicted for various

crimes stemming from an alleged sale of
drugs. In response to defendant's demand for
a bill of particulars, the prosecutor averred
that on October 21, 1990, at approximately
3: l5 P.M. at a specified Bronx location,
defendant sold cocaine to an undercover officer

in

exchange for prerecorded "buy money."
Thereafter, according to the bill of particulars,
the undercover left and radioed the field
team, which responded to the scene about
five minutes later. Delendant fled, grabbing
and swinging an occupied baby stroller, and
was finally arrested after a struggle. A search
revealed the buy money and more cocaine, and
defendant allegedly stated that he was using the
baby as a shield because he feared being shot.
1
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Defendant then filed an omnibus motion
seeking, among other things, hearings to
suppress the statement and physical evidence.
In support of the Mapp branch of the motion,
defense counsel affirmed, on information and
belief:

"7. The accused was in a public place acting
in a lawful manner. When he was stopped
and searched, the police of'ficers removed pre-

recorded buy money and other currency from
his person.

"8. There was no

reasonable suspicion, at
the time of the stop, that the accused had
committed, was committing, or was about to
commit a crime.
"9. The police officers had no reason to believe

that they were legally entitled to stop the
accused. The stop was therefore in violation of
the accused's Federal and State Constitutional
rights."
Opposing the Mapp hearing, the People argued
that defendant's *423 motion was factually
deficient as it focused on the "very moment"
of arrest but failed to address his activities five
minutes earlier, when he allegedly sold drugs.
While granting a Huntley hearing, Supreme

Court summarily denied the Mapp motion,
explaining that the moving papers failed to set
forth any factual issue requiring a hearing.
Defendant was convicted upon a guilty plea and
a divided Appellate Division affirmed, holding

that defendant's motion papers

"consisted
solely of legal conclusions and conclusory
allegations" (187 AD2d 310,310). The

dissenting Justice opined that defendant's
papers alleged sufficient facts to require a
hearing, and granted defendant leave to appeal
to this Court.

MATTER OF GEORGE J.
Respondent, a juvenile, was arrested on March
7, 1990 and charged with acts that, if committed
by an adult, would constitute the crime
of criminal sale of a controlled substance.
Annexed to the juvenile delinquency petition
was a supporting deposition of an undercover
offrcer. who stated that at 5:15 P.M. he
purchased four vials ofcrack from respondent.
A second supporting deposition, that of the
arresting officer, stated that respondent was
removed from a nearby community center
at about 5:20 PM. and identified by the
undercover ofticer.
Respondent's counsel moved to suppress
the show-up identification on two theories:
that it was suggestive (Wade) and as the
fruit of an unlawful seizlure (Dunaway). In
connection with the Dunawoy branch of the
motion, the affirmation in support averred
that "respondent was stopped while in the
Lefrak City housing complex. The respondent
denies being involved in any unlawful activity
at the time he was seized. The respondent
was stopped without reasonable suspicion or
probable cause."

The presentment agency opposed suppression
and Family Court entertained oral argument
on the motion. After considering the parties'
arguments, the court summarily denied
the motion, concluding that "Ii]nsufficient
evidence has been presented by the respondent
to require a suppression hearing on this
r.s C
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issue." Respondent was adjudicated a juvenile
delinquent after a fact-finding hearing.
The Appellate Division unanimously affirmed,
hotding that respondent's motion stated only

conclusory legal grounds for *424 relief
which were not supported by sufficient factual
allegations. This Court granted respondent
leave to appeal.

PEOPLE V COLEMAN
Defendant was arrested on a Manhattan street
and indicted for criminal possession ofa loaded
firearm. The People supplied defendant with
a disclosure form indicating that $353 in cash
and a gun were obtained from him, and that
an identification took place at the scene; a
postarrest written statement was annexed in
which defendant denied any connection to the
gun.

Defendant subsequently moved to suppress the
statement, identification and tangible evidence.
In support of the Mapp motion, defense counsel
averred:

"Upon information and belief, based upon
conversations with Mr. Coleman, the defendant

was not engaged in any criminal activity on
August 21, 1990. Nor had he given the police
any probable cause to believe that he might
be engaged in unlawful behavior. Nevertheless,
at about 12:15 a.m., police arrived, threw
him against a car, and began to search him.
The police contend, and in conversations with
affirmant, Mr. Coleman concedes, a quantity
of over $300 in cash was seized from his
person. The police additionally contend that
Mr. Coleman was observed by them to throw
down a loaded .22 caliber pistol upon their

approach. Although Mr. Coleman denies this
allegation, the allegation by the prosecution's
witnesses that the defendant was seen in actual
possession of the item is sufficient to confer
standing on the defense to challenge the alleged

seizwe frtPeople v. Sutton, gl AD2d 522
I l st Dept. 1983]). Affirmant alleges that if the
weapon was discarded by the defendant, this
action only occurred as a result ofillegal police
conduct--that is, the detention and anest of Mr.
Coleman on less than reasonable suspicion that

he had committed a crime (See People v.
Howard,50 NY2d 583). The defense moves
to suppress the pistol, as well as the currency
found on the defendant's person, as the fruits
itlegal police conduct."

In their

of

the People stated they
intended to introduce the gun, but not
the money, on their direct case. Opposing
*425 suppression of the gun, the People
assefted that defendant failed to allege facts
response,

warranting suppression, including a showing
of standing. Supreme Court summarily denied
the Mapp motion for lack of standing, but
granted def'endant leave to renew upon further
submissions. The court also granted defendant's

for

Wade and Huntley hearings.
Defendant did not submit additional papers,
and subsequently pleaded guilty. A divided
Appellate Division affirmed, and a dissenting
request

Justice granted defendant leave to appeal.

PEOPLE

V

MENDOZA

Defendant, a customer in a Manhattan discount
store, was charged with grand larceny and
possession of stolen property after a search by

a store security guard uncovered a personal
stereo and credit cards belonging to another.
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In a

motion to suppress, def'ense counsel
alleged that "[a]t the time ofthe apprehension,
Mr. Mendoza was committing no criminal
act apparent to any law enforcement official.
He was forcibly stopped and searched by
a security guard. This person is either a
licensed peace officer or working under the
supervision of a licensed peace officer." In
response, the prosecutor stated that "the search

of which defendant complains was undertaken
by Pemell Robinson, a private person who was
not acting as a agent of law enforcement."
Supreme Court denied suppression on the
ground that the People's response demonstrated

lhat a Mapp hearing was

unnecessary.

competing policies. How, then, should the
requirement be read and applied?
We conclude that the suffrciency of defendant's

factual allegations should be evaluated by (l)
the face of the pleadings, (2) assessed in
conjunction with the context of the motion,
and (3) defendant's access to information. Each
of these criteria will be more fully discussed
below.

(1) DEFENDANT'S MOTION PAPERS
"lt is fundamental that a motion may be decided
without a hearing unless the papers submitted
raise a factual dispute on a material point

Defendant thereafter pleaded guilty and the
Appellate Division affirmed, holding that
defendant's "clearly speculative allegation"
about the guard's status did not meet the
statutory requirement of sufficient facts in

which must be resolved before the court can

fi1t86 RD2d

factual or "merely legal conclusions." As one
practitioner has observed, "[t]he developing
case law supplies no easy distinction between
the 'conclusory' and the 'factual.' " (Tenenbaum,
As a Matter of Fact lt's a Conclusion, NYLI,
Aug.3l, 1993,at 1, col 2.)

support of a suppression motion

458, 459).

A

Judge

of this Court granted

defendant leave to appeal.

DISCUSSION
CPL article 710 reflects competing policies.
The Legislature has determined that defendants
should have fair pretrial procedures to address

alleged constitutional violations (compare, 1
LaFave and Israel, Criminal Procedure { 10.1,
at 780 [984] [noting that some jurisdictions do
not have procedures for pretrial suppression]),
yet hearings are generally "not available merely
for the

asking"

(People v Gruden, 42 NY2d

214, 217). The requirement that tacts

in

of a suppression

be

motion
strikes a sensible balance between these *426

alleged

!{HSTLAW

support

ir;

o

decide the legal issue" (People v Gruden,42
NY2d, at 215). Courts often struggle, however,
with the threshold determination whether
asserlions in defendant's motion papers are

The extremes, of course, are easy to identifu;
the difficulty lies in the continuum in between.
For instance, the following allegations are
plainly factual: "On June 19, 1993, at 3:00
P.M., I was waiting for a bus on the comer
of Broadway and 42nd St. when a uniformed
police o{ficer approached me stating 'people
like you don't belong in this neighborhood.' She
reached into my jacket pocket and removed
a one-inch vial of cocaine." These allegations
provide sufficient factual information which,
if uncontested by the People, would warrant

10
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summary suppression and enable the motion
court to make the required findings of fact in
support of its decision (CPL 710.60 [6]). By
contrast, the allegation that "on June 19, 1993
my Fourth Amendment rights were violated" is
clearly a legal conclusion. The pleading does
not assert suflicient facts from which a court
could conclude that suppression is appropriate.

More problematic are those pleadings framed
in terms of mixed issues of law and fact.
People v Reynolds (71 NY2d 552, 558) is
an example. There, we closely divided on
the question whether summary denial of a
motion to suppress marihuana--alleged by the
People to be in open fields--was proper.
The majority held (id., at 558) that it was:
"While the affidavit of defendant's counsel
submitted in support of the motion includes
*427 conclusory assertions that the marihuana
was found within the 'curtilage' of the house,
not in an'open field' but 'hidden in enclosed
areas', it contains no sworn allegations of fact
supporting those conclusions (see, CPL 710.60
[1])." The dissent argued that these allegations
"can hardly be characterized as conclusory,
they are statements of fact which could be
established at an evidentiary hearing" (id., at
560 [Hancock, Jr., J., dissenting]).
Whether something is within the curtilage of
a home is a mixed question of law and fact

(see,

United States v Arboleda, 633 F2d
985,992 ["Terming a particular area curtilage
expresses a conclusion"], cert denied 450 US
917). Merely alleging that an item is within
the curtilage is not informative unless the
factual basis for the claim is provided, for
example: "the marihuana was growing 25 feet
from my front door and was surrounded by

WESITA\'{

a white picket fence." Only then can a court
decide whether there is a factual basis for
suppression. Under Rel,nolds, it is incumbent
upon the pleader, where possible, to provide
objective facts from which the court can make
independent factual determinations.
The logic of this requirement is apparent when
tested against pleadings drawn in terms of
more familiar mixed legal-factual issues, like
probable cause or reasonable suspicion (see,

e.9.,

People v Harrison, 57 NY2d 470,
477-418). An allegation that "I did nothing

giving rise to probable cause" is, without more,
plainly insufficient because probable cause is
a mixed legal-factual issue and the pleading
lacks the factual portion ofthe equation. Unless
the pleading on its face sets forth the facts, the
court cannot determine whether a hearing is
necessary. Indeed, there may be no dispute as to
the underlying facts, but only as to application
of the law to the facts, in which case the motion
could be determined on papers alone.

(2) DEFENDANT'S

MOTION IN CONTEXT
Though facially sufficient, a defendant's factual
allegations may be inadequate when read in
the context of the case. Conversely, seemingly
barebones allegations may, in context, be

suffrcient

to require a hearing.

Whether a
.defendant has raised factual issues requiring a
hearing can only be determined with reference
to the People's contentions.
The motion to suppress is not the first document

(CPL 710.40 [1]), and indeed
is often preceded by *428 information staking
out the People's position with respect to

in

a prosecution

a
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the circumstances of a search or arrest. For
example, defendant may have received a CPL
7 10.30 notice, a voluntary disclosure form, a
bill of parliculars or supporting depositions.
Wherr defendant is able to specifically deny
this information but fails to do so, it may
be deemed a concession, which may render a
hearing unnecessary (see, People v Gruden, 42

NY2d, at 218).
Reynolds again provides guidance. There, we
noted that defendant did not "dispute the
averments in support of the [search] warant
application that the'greenhouse' structure was
located 150 feet from the residence on the
property and that the marihuana was discovered
merely by walking the land. No claim is
made that the location and terrain of the area
searched is other than is graphically shown
in the photographs submitted with the warrant
application, and no facis are asserted which
would support a finding that the area is in any

way related to the intimate activities of the
home." (71 NY2d, at 558.) Thus, defendant's
failure to deny the facts asserted in the search
warrant application relating to her home-information which she also had--obviated the
need for a hearing to determine those facts (see
also, People v Gruden, 42 NY2d, at 21 8).

The manner in which context bears on the
suffrciency of defendant's factual averments is
readily seen by comparing two typical streetcrime situations, the buy-and-bust operation
and the "suspicious" defendant. In a buy-andbust, an undercover officer purchases drugs
from a suspect (often paying with prerecorded
currency), shortly followed by a search and
arrest by backup officers (see, e.g, People
v Wharton, 74 NY2d 921, 922). By contrast,

WESTLAW

in the course of routine patrol police may patdown or search citizens based on perceived
suspicious or unlawful behavior (see, e.g.,
People v Johnson, 64 NY2d 617, 618-619;
People v Carney,58 NY2d 51, 53-54; People
v Sobotker 43 NY2d 559, 562-563). In each
case, the suppression motion may allege that
when the police conducted the search, the
defendant was merely standing on the street
doing nothing wrong. The identical pleading

may be factually sufficient in one context but
not the other.
In the buy-and-bust situation, probable cause is
generated by the drug transaction, and thus an
allegation that defendant was merely standing
on the street at the time of arrest does not frame
a factual issue for the court's determination;
to do *429 so defendant must additionally
deny participating in the transaction or suggest
some other grounds for suppression. But when
the police claim that defendant was acting
"suspiciously" or "furtively," defendant could
raise a factual issue simply by alleging that

he or she was standing on the street doing
nothing wrong when the police approached and

e.g.,

People v Millan,69
NY2d 5 I 4, 521 ; P eople v Rivera, 20 NY2d 669,
searched (compare,

670-6'71). Indeed, frequently there is little else

of consequence defendant can say.

(3) INFO

ON

AVAILABLE TO DEFENDANT
A third factor in determining the suffrciency
of a defendant's factual allegations is the
degree to which the pleadings may reasonably

be expected to be precise in view of the
information available to defendant. The CPL
expressly relieves defendant of the burden

;.
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of

pleading facts in support of a motion
to suppress identification testimony (CPL
710.60 [3] [b]), likely because in many
instances defendant simply does not know the

procedure; an appellate court might conclude
that summary denial of the Mapp motion was
improper, requiring the parties and witnesses to
reassemble for a new hearing, often months or

facts surrounding certain pretrial identification

years later.

procedures, such as photo arrays (People
v Rodriguez, 79 NY2d 445, 452-453). lr
would be unreasonable to construe the CPL
to require precise facfual avennents when,
in parallel circumstances, defendant similarly
does not have access to or awareness of the
facts necessary to support suppression (see,
People v Landy, 59 NY2d 369, 374; People v

218; compare, People
Gruden,42 NY2d,
^t
v Wesley,73 NY2d 351, 358-359 [CPL 710.60
requires defendant to plead facts demonstrating
expectation of privacy: "it is after all the
defendant alone who actually knows his or her
connection with the searched area"]).

(4) COURT'S DISCRETION

(2) In this vein, we note that if neither the
People nor the motion court identifu a pleading

deficiency, an appellate court should generally
avoid using such a deficiency as a basis for
denying the motion. The People can and often

do waive pleading defects

(see,

People v

Miltan, 69 NY2d, at 521; WPeople v Taylo4
97 AD2d 381, 381), and while such a waiver
of course is not binding on the trial court,
the Judge also might have, in the exercise of
discretion, chosen not to invoke the defect in
denying the motion. When an appellate court
in the first instance identifies an inadequacy in
defendant's submission, it deprives the movant
of the opporhrnity to seek leave to cure the
defect. olten a simple matter.

TO CONDUCT A HEARING

While technically not part of the test
for determining the sufficiency of factual
allegatrons, a fourth consideration bears

We next apply these principles to the

cases

before us.

mention.

PEOPLE
The CPL does not mandate summary denial
of defendant's motion even if the factual
allegations are deficient (see, CPL 710.60 [3]
["The court may stmmaily deny the motion"]
Iemphasis added]). If the court orders a Huntley
or Wade hearing, and defendant's Mapp motion
is grounded in the same facts involving the
same police witnesses, the court may deem
it appropriate in the exercise of discretion to
consider the Mapp motion despite a perceived
pleading deficiency. Indeed, considerations of
judicial economy militate in favor of *430 this
WESTLAW

a-,

202

V

MARTINEZ

(3) In this buy-and-bust case, defendant alleged

that he was in a public place "acting in a
lawful manner"; that there was no "reasonable
suspicion" that he committed a crime; and thus
the police had no reason to believe they were
"legally entitled" to stop him. We conclude that
defendant did not raise any factual issues to be
resolved at a hearing, and accordingly affirm
the summary denial of his motion.

Looking first
submission,

at the face of

it is

devoid

defendant's

of any factual
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information as to his activities at the relevant
time and is instead drawn in terms of mixed
questions of law and fact. Defendant did not
specifically deny having sold drugs to the
undercover--indeed, the buy money was found
on his person--and thus his failure to address
the point (a matter about which he had personal
knowledge) may be a factor in assessing the
sufficiency of his submission.

general terms that his constitutional rights were

violated.

Finally, there is no suggestion that defendant's
lack of access to relevant information was an
impediment to the motion.

In sum, we conclude the Appellate Division
properly affirmed summary denial of the
suppression motion.

We reject defendant's argument that

his

averment of acting in a "lawful manner" was
tantamount to a denial of drug dealing. First,

the allegation is nonspecific as to when he
was purportedly acting lawfully. Moreover,
a bare claim of "lawful" conduct, without
more, does not supply the coul1 with any
useful information about defendant's conduct.
Defendants could engage in hand-to-hand
narcotics transactions yet still plead that they
were acting within the law because of an
unstated entrapment defense or lack of mens
rea. *431

of the motion underscores the
of defendant's submission. In a

The context

inadequacy
bill of parliculars the prosecutor alleged that
defendant sold drugs to an undercover officer
and was arrested about five minutes later
after a chase in which defendant used a baby
as a shield. Probable cause was generated
upon defendant's sale of the drugs to the
undercover, and thus defendant's conduct "at
the time of the stop" (motion !l 8) is essentially
inelevant. Although def'endant's participation
in the sale--even if expressly admitted-would
not foreclose all possible challenges to the
subsequent search and arrest, defendant did not
identify any issue upon which a hearing was
sought. Instead, defendant claimed in the most

MATTER OF GEORGE I.
CPL 710.60 applies to suppression motions
made in juvenile delinquency proceedings
(Family Ct Act $ 330.2 [ ]). Respondent raises
no issues on appeal with respect to summary
denial of the lYatle motion, but claims that
summary denial of the motion to suppress
the same show-up on a Dunaway theory was
improper. We disagree.
The allegations in support of the motion stated
that "respondent was stopped while in the
Lefrak City housing complex. The respondent
denies being involved in any unlawful activity
at the time he was seized. The respondent
was stopped without reasonable suspicion or
probable cause." At oral argument on the

motion, counsel again merely alleged that the
seizure of defendant was without probable
cause.

(4) These allegations are similar to those
in Martinez, which we concluded were
insufficient. The supporting depositions
to the juvenile delinquency petition
alleged that respondent was arrested in a
buy-and-bust operation, yet the suppression
motion provides no facts relating to
respondent's conduct, does not specifically
annexed
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deny selling drugs, and instead merely
disclaims involvement in "unlawful activity"

the Appellate Division properly affirmed the
summary denial of the motion. By contrast to

at the time of seizure. For the reasons stated
in Martinez, we agree with the Appellate

his allegations regarding the money, defendant
did not contend the gun was seized from his
person, and indeed he denied all connection to
the gun. Nevertheless, he alleged that if he did
discard the gun "upon the[ ] approach" of the
police officers, this was a result of an unlawful
"detention and arrest."

Division that these allegations were insufficient
to warrant a hearing. *432

While respondent now ciaims that he could
not know the basis for arresting officer's
actions inasmuch he has no access to the
radio communications between the offrcers,
that theory as a basis for suppression was
never presented to the motion cotrt (compare,
People v Landy, 59 NY2d, at 374) and is
thus unpreserved. Moreover, while respondent
correctly notes that the presentment agency's
opposition papers did not identiff a pleading
deficiency, the trial court summarily rejected
the motion for lack of evidentiary support--as
was its prerogative. Accordingly, the Appellate
Division properly based its affirmance on that
ground.

Of course, the detention and arrest occurred
only after relinquishment ofthe gun, and hence
that allegedly illegal police conduct could not
serve as a basis for suppression. Accordingly,
defendant now asserts on appeal that the gun
was discarded as a result of illegal police

(see,

People v Holmes, 8l NY2d
1056, 1057- 1058). But defendant never alleged
in his motion papers that he was pursued by
the police. Thus, defendant's papers, on their
face, do not supply a facfial basis for the gun's

pursuit

suppression.

Nor does the context of the motion
PEOPLE V COLEMAN
In response to the People's disclosure that
money and a gun were recovered from
defendant, he moved to suppress both items.
With respect to the money, defendant alleged
that the police arrived, threw him against a
car, searched him, and seized more than $300-all without probable cause. The People agreed
not to offer the money at trial, thus mandating
suppression by operation of law (CPL 710.60
[2]). Accordingly, the only remainirg Mapp
issue related to the gun.

defendant. Had suppression ofthe money been
at issue it would be a closer question because
the People never asserted the basis for the

search; consequently, to place in issue the
legality ol that police conduct defendant could
do little more than assert that *433 he was on
the street doing nothing wrong. With regard to
the gun, however, defendant did not identify
any illegal police conduct that would warrant
suppression. Finally, lack of knowledge does
not provide an excuse; had defendant been
chased by the police, for instance, surely he was
in a position to allege that.

(5) The face of defendant's motion did not
lay out a factual scenario which, if credited,
would have warranted suppression, and thus

V{ESTLAW
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(6) Defendant, arrested after search by a store
security guard, alleged that the man was "either
a licensed peace officer or working under
the supervision of a licensed peace officer,"
while the prosecutor alleged that the search
"was undertaken by Pernell Robinson, a private
person who was not acting as a[n] agent of
law enforcement." With the pleadings in this
posture, defendant's motion was summarily
denied and the Appellate Division affirmed. We
remit for a hearing.

"It is settled that an unauthorized

search

or

seizure by private individuals, including
store detectives, does not render the evidence
inadmissible at subsequent civil or criminal
proceedings" (People v Jones,47 NY2d 528,
533). The requisite State action, however, may
be present if a store detective functions as an
agent of law enforcement (id.) or is licensed
to exercise police powers (see generally,

Moreover,

it is unclear whether the People

had advised defendant of the predicate for the
guard's search, be it personal observations, a
customer's complaint or some other reason.

This is an instance where defendant's lack of
access to information precluded more specific
factual allegations. Although the Appellate
Division may have been correct in *434
characterizing as "speculative" defendant's
allegation about the guard's status--indeed,
defendant provided no factual support for
his claim--a guard's licensing starus, unlike
facts regarding a defendant's own actions or
observations, is not something a defendant
could be expected to know and thus allege with
particularity. Nor was the allegation farfetched
or in bad faith: stores often employ individuals
as security guards who are invested with poiice
powerc (see,
284-28s).

e.g.,

People v Ray,65 NY2d, at

People v Ray, 65 NY2d 282, 284-287).
Examining defendant's motion papers, wc note
that the allegations about the security guard's
status were factual, as opposed to mixed legalfactual or purely legal. Thus, if the People

did not dispute defendant's claim, the motion
courl would have had sufficient factual basis for
finding State action.
Next considering the context of the motion, we
observe that while defendant's papers focused
solely on the "time ofapprehension" (compare,
People v Martinez, ante; Matter of George J.,
ante), lhe People did not object to the motion
on this basis, nor did the trial court or the
Appellate Division find a deficiency on that
ground, and accordingly we do not consider

it (see, ' People v Millan, 69 NY2d, at 521).

The People's denial of defendant's allegation
did no more than place in issue a fact to
be resolved at a hearing. Delendant was not
obliged to accept the People's response, but
in these circumstances could "ask the court
to put the [People] to [its] proofl' (People v
Gruden, 42 NY2d, at 218), to be tested by
cross-examination. Thus, the trial court erred in
summarily resolving a disputed factual issue.
Defendant does not seek vacatur of the guilty
plea at this time, and the People do not oppose
defendant's requested remedy. Accordingly, the
case should be remitted to Supreme Court,
New York Counry, for a hearing in connection
with defendant's motion to suppress tangible
evidence. If, after that hearing, the court
concludes that suppression is appropriate, the

]ll

People v Mendoza, 82 N.Y2d 415 (1993)
624 N.E.2d 1017, 604 N.YS.2d 922

guilty plea should be vacated and further
proceedings on the indictment should be had
as the circumstances may warrant. If the court
concludes that suppression is not appropriate,
the judgment ofconviction should be amended
to reflect that result. Defendant's remaining

contention is without merit
Walker 8l NY2d 661).

/see,

People v

Accordingly, in People v Martinez the order
of the Appellate Division should be affirmed;
in Matter of George I the order of the
Appellate Division should be affirmed, without
costs; in People v Coleman the order of the
Appellate Division should be affirmed; in
People v Mendoza the order of the Appellate
Division should be modified by remitting to
Supreme Court, New York County, for further
proceedings in accordance with this opinion
and, as so modified, affirmed.

Judges Simons, Titone, Hancock, Jr., Bellacosa

and Smith concur; Judge Levine taking no part.

In People v Mendoza: Order modified and
case remitted to Supreme Court, New York
County, for further proceedings in accordance
with the opinion herein and, as so modified,
affrrmed. *435

Judges Simons, Titone, Hancock,

Jr.,

Bellacosa, Smith and Levine concur.
In People v Martinez and, People v Coleman:
Order affirmed.
ln Matter of George J.: Ord,er affi:rmed, without
costs. *436
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SUPREME COURT OF THE STATE OF NEW YORK
COLTNTY OF SI.,TFOLK

x

PEOPLE OF TI{E STATE OF NEW YORK,

AFFII}AVTT IN
SUPPORT OF

OMNIBUS MOTION

- against -

Ind. No, l-1234-2021

ANITA HEERING,
Defendant

X
COTINTY OF SI-,TFOLK }

)

ss:

STATEOFNEWYORK )
ANITA IIEERING, being duly sworn,

1.

deposes and says

I was bom on February 14,1971.

2. I

arn currently charged under indictment number 1234-2021

with one count of

Gang Assault in the First Degree (count 3), Conspiracy in the Fourth Degree
(count 4), two Counts of Attempted Assault in the Second Degree (counts 5 and
7), Attempted Gang Assault in the Second Degree (counts 6 and 8), Assault in the
Second Degree (Count 9) and Criminal Mischief in the Fourth Degree(Count 10).

3.

The indictment alleges IFACTS OF THE INDICTMENT]

4.

On June 4,2021, al around 12:02a.m. I was stopped by the police at the corner of

South Ocean Avenue and Main Street

in the Village of Patchogue, Town of

Brookhaven, County ol Suffolk, New York.

5. At

the time of my detention

I

was a pedestrian, walking on foot along the

sidewalk and was not operating a motor vehicle.

6,

At the time of my detention I was not committing any crimes or other infractions
which would have given the police the right to arrest me, nor did

I

possess any

weapons or other contraband, either in plain view, or secreted on my person.

7.

Further, the police officers who arrested me did not produce a warrant of arrest.

8.

Nonetheless, I was placed under arrest by the police, and was taken to the police
station where I was subjected to a lenghy interrogation.

9. I have given this Aftidavit, consisting of two (2) pages, to my attorney, JANE
DOE Esq., in support of my omnibus motion. I have read this Affrdavit and know

its contents. The

statements contained herein are true

knowledge.

ANITAHEERING
Sworn to before me this
of June,2021

_day

Notary PubIic, State of

New York

to the best of

my

MOTION

TO

PRECLUDE

TEE PEOPLE FROM OFtrERING AIYY

IDENTIFICATION TESTIMOI{Y BASED UPON TEE PEOPLE'S FAILURE TO
PROVIDE ADEOUATE NOTICE PURSUANT TO CPL S7IO.3O
I

.

It is well established that the People must provide notice of intent to use testimony of
a prior identification of a defendant, People v. Moss, 80 N.Y.2d 857 (1992). The

failure of the People to provide such notice mandates that both the prior identification
testimony, as well as any future in-court identification

of

defendant must be

precluded. People v. Winsktw, 213 A.D.2d 425 (2d Dep't 1995); People v. De
LaCruz,194 L.D.zd 620 (1't Dep't 1993).

2.

Further, "when a witness identifies a defendant out of court, CPL $710.30 requires
that if the People intend to have tle witness identify the defendant at trial, they must
serve upon the defendant a notice of their intention to use identification testimony

within 15 days of

arraignm

ent." People v. McMullin, T0 N.Y.2d 855, 856 (1987);

People v. Bernier, T3 N.Y.2d 1006 (1989).

3.

In the present case, the 710.30 Notice which was served upon the defendant (attached

hereto as Exhibit

"B") lists no identification proceedings. However, the crime

arraignment cover sheet (attached hereto as Exhibit "C"), which was provided to the
defense through discovery, and well after 15 days from arraignment, indicates that
defendant was identified "at scene."

4.

Consequently,

it is believed that the defendant was identified

through a show-up

identification for which no timely notice was provided. The failure of the 710.30
Notice to specift this particular identification proceeding mandates that the People
must be precluded from offering at trial any identification testimony, including any
subsequent in-court identification. People v. Perez, 177 A.D.zd 65'1 (2d

Dep't 1991).

People v Phillips, '183 A.D.2d 856 (1992)
584 N.YS.2d 83

to meet statutory requirement of good
,-r-l New York

' -J-official

Reports

r83 A.D.zd 8S6, S8+ N.Y.S.zd 83
The People of the State of
New York, Respondent, *857
v.
Lloyd Phillips, Appellant.
Supreme Court, Appellate Division,
Second Department, New York

9o-o8947
(May 18, r99z)
CITE TITLE AS: People v Phillips

HEADNOTE
CRIMES
DISCLOSURE
Notice of Intention to Offer Evidence

cause

before they may be permitted to serve late
notice; finally, there is no indication defendant
waived his right to preclude statement made
to officer; waiver exception does not apply in
case such as this when defendant clearly moved

initially to preclude and lost;

accordingly,
statement should have been excluded --- Error
in admitting statement cannot be said to

be harmless since crucial issue at trial was
whether sexual relations between complainant
and defendant were consensual, and since
videotape was suppressed on other grounds.

Appeal by the defendant fiom ajudgment ofthe
Supreme Court, Kings County (Quinones, J.),
rendered April I 9, 1989, convicting him ofrape
in the first degree, sodomy in the first degree,
sexual abuse in the first degree (two counts),
and criminal trespass in the second degree,
upon a jury verdict, and imposing sentence.

(l)

Judgment reversed and new trial ordered
--- Review offirst Voluntary Disclosure Form
(VDF) demonstrates People only specified
their intent to offer videotape at trial; although

Ordered that the judgment is reversed, on the
law, and a new trial is ordered. No questions of
fact have been raised or considered.

memo book entry annexed to VDF informed
defendant of existence of oral statement, VDF
did not notifu him that People intended to offer
that statement on their direct case; therefore,
notice contained in initial VDF was ineffective
with respect to oral statement; furthermore,
People never attempted to establish good cause
for delay in notifying defendant of their intent
to offer memo book statement at trial (CPL

On the date of the det'endant's arraignment,
he was served with a Voluntary Disclosure
Form (hereinafter VDF) which contained
the following declaration: "PLEASE TAKE

710.30 [2]); fact dcfcndant may not have
been prejudiced by delay is of no moment
since lack of prejudice to defendant resulting
from delay does not obviate need for People
VVESILAW

N TICE that, pursuant to ICPL 240.20 (l)
(a), statements in the form noted below were
made by the defendant" (emphasis in original).

Thereafter, the VDF provided space to enter
five different types of statements: "Written",
"stenographic", "Audio tape", "Video tape"
and "Oral". Only the space for "Video tape"
contained an entry. The substance of the

People v Phillips, 183 A.D.2d 856 (1992)
584 N.YS.2d 83

videotaped statement was then summarized.
There followed the additional declaration:
..PLEASE TAKE F RTHER NOTICE that,
pursuant to CPL 710.30 (l) (a), the People

intend

to offer

evidence

of the

above

statement(s) ofthe defendant(s) on the People's
direct case at the trial of this action, except for
the statements specified above in paragraph(s)

--"

(emphasis in original).

Also annexed to the VDF were copies of
several police reports, including a copy of a
page from the arresting officer's memo book
reporting that, prior to the videotape statement,
the defendant made the oral statement, "l raped
[the complainant], I'm guilty".

Over two months after the

defendant's

arraignment, the People served a second VDF
in which they indicated that they intended
to offer at trial both the videotape and the
oral statement contained in the memo book.
This second notice was apparently served in
response to the defendant's omnibus motion
in which he moved to suppress the videotape,
but did not mention the memobook entry. At
the Huntley hearing, the defendant moved to
preclude the memo book statement solely on
the ground that he had not been given timely
notice pursuant to CPL 710.30. The hearing
court denied the motion to preclude, holding

that the initial VDF, which was served on the
date of arraignment, contained the statement
and thus constituted notice of the existence of
the statement. The statement was subsequently
admitted at the trial. That was error. *858

The timing, notice, and "good cause"
requirements of CPL 710.30 have all been
strictly construed by the Court of Appeals

(

see, People

v Boughton, 70 NY2d

People v McMul/rn, 70 NY2d

854;

855;

People
v O'Doherty, 70 NY2d 479). In particular,
CPL 710.30 (l) provides in pertinent part that,
"[w]henever the people intend to offer at trial
(a) evidence ofa statement made by a defendant

to a

public servant, which statement

if

involuntarily made would render the evidence
thereof suppressible upon motion ... they must
serve upon the defendant notice of such
intention, specifying the evidence intended to
be offered " (emphasis added). A review of the
first VDF demonstrates that the People only
specified their intent to offer the videotape at
trial. Although the memo book entry annexed
to the VDF informed the defendant of the
existence of the oral statement, the VDF did
not noti$ him that the People intended to offer
that statement on their direct case. Therefore,
the notice contained in the initial VDF was
ineffective with respect to the oral statement
(cf., People v Boughton, supra).

Furthermore, the People never attempted to
establish good cause for the delay in notif,uing
the defendant of their intent to offer the memo
book statement at the trial (CPL 710.30 [2]).
The fact that the defendant may not have been
prejudiced by the delay is of no moment since
the Court of Appeals has held that "[]ack of
prejudice to the defendant resulting flom the
delay does not obviate the need for the People
to meet the statutory requirement ofgood cause
before they may be permitted to serve late

notice"

1

People v O'Doherlt, supra, at 481;

People v McMullin, supra, aI 856). Finally,
there is no indication that the defendant waived
his right to preclude the statement made to the
officer. The waiver exception does not apply in

People v Phillips, 183 A.D.2d 856 (1992)
584 N.YS.2d 83

a case such as this when the defendant clearly

moved initially to preclude and lost ( see,
People v Bernier 73 NY2d 1006, 1008; People
v Weinstein, 140 AD2d 731). Accordingly, the
statement should have been excluded.

The error in admitting this statement cannot
be said to be harmless since the crucial
issue at trial was whether the sexual relations
between the complainant and the defendant
were consensual, and since the videotape was
suppressed on other grounds.

€r 2021 Tl]omson

Thompson, J. P, Lawrence, Copertino and
Santucci, JJ., concur. *859
Copr. (C) 2021, Secretary ofState, State ofNew

York
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We have reviewed the defendant's remaining
contentions and find them to be without merit
(see, Pena| Law I $ 255 .15, 255 .20; People v
Morgan, 171 AD2d 698).
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People v Amparo, 73 N.Y2d 728 (1988)
532 N.E.2d 94, 535 N.YS.2d 588

( 1)

New York
Official Reports

73 N.Y.zd 7zB,53z N.E.zd
94, SSS N.Y.S.zd S88

The People of the State of
New York, Respondent,
v.
Maximiliano Amparo, Appellant.
Court of Appeals of New York
zB6
Argued October 14, 1988;
decided November 17, r9B8

CITE TITLE AS: People v Amparo

The People failed to notifu defense counsel,

within l5 days of arraignment, of their intention
to use defendant's oral statement as evidence,
and they failed to demonstrate good cause for
the delay in furnishing the required notice.
Accordingly, that statement was not admissible
against him at trial, and a new trial should
be ordered. The exception contained in CPL
710.30 (3)--where a defendant has "moved to
suppress such evidence and such motion has
been denied and the evidence thereby rendered

admissible"--is inapplicable here. The error in
admitting the statement cannot be viewed as
harmless, since that statement was the only one
made by him establishing his prior connection
to the burglarized premises, and it might well
have contributed to the jury's verdict.

SUMMARY
Appeal, by permission of an Associate Judge
of the Court of Appeals, from an order of the
Appellate Division of the Supreme Court in the
Second Judicial Department, entered March I 6,
1987, which affirmed a judgment of Nassau
County Court (Harold E. Collins, J.), rendered
upon a verdict convicting defendant of robbery
in the first degree, criminal use of a firearm
in the first degree and conspiracy in the fourth
degree.

VAPeople v Amparo, 128 AD2d 712, reversed.

HEADNOTES
Crimes
Disclosure
Notice of Intention to Offer Evidence

APPEARANCES OF COUNSEL
Irving Anolik for appellant.
Denis Dillon, District Attorney (Douglas Noll
and Anthony J. Girese of counsel), for
respondent. *729

OPINION OF THE COURT
The order of the Appellate Division should be
reversed and a new trial ordered.
The People failed to notifu defense counsel,
within I 5 days of arraignment, of their
intention to use defendant's oral statement
as evidence, and they failed to demonstrate
good cause for the delay in fumishing the
required notice. Accordingly, that statement
was not admissible against him at trral (see,
CPL

710.30;

People v O'Doherfi,,70 NY2d

People v Amparo,73 N.Y2d 728 (1988)
532 N.E.2d 94,535 N.YS.2d 588

479;

People

v Boughton, 70 NY2d

854;

People v McMuilrr, 70 NY2d 855).

The exception contained in CPL 710.30 (3)-where a defendant has "moved to suppress such
evidence and such motion has been denied and
the evidence thereby rendered admissible"-is inapplicable here. Defense counsel did
not make a motion for suppression of the
oral statement on the ground that it was
in substance inadmissible at trial; such a
motion in effect would have afforded delendant
the same opportunity for a court to pass
upon the admissibility of the statement as he
would have had if timely notice had been
given. Rather, defense counsel moved only for
preclusion of the oral statement on account
of late notice, which does not fall within the
exception contained in CPL 710.30 (3). Nor
did defendant's pro se motion fall within the
exception, for it was never before the trial court
for decision.
End of Documenl

The error

in

admitting defendant's oral
statement cannot be viewed as harmless.
That statement was the only one made by
him establishing his prior connection to the
burglarized premises, and it might well have
contributed to the jury's verdict. Indeed, after
the case was submitted, the jury requested a
read-back of that very testimony.
We need not reach the additional issues raised

by defendant.

Chief Judge Wachtler and Judges

Simons,

Kaye, Alexander, Titone, Hancock, Jr., and
Bellacosa concur in memorandum.
Order reversed, etc
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People v Kirkland, 89 N.Y2d 903 (1996)
675 N.E.2d '1208, 653 N.YS.2d 256
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HEADNOTES

New York
Repons

89 N.Y.zd go1,675 N.E.2d
1208, 653 N.Y.S.zd 256

The People of the State
of NewYork, Appellant,
v.
Anthony Kirkland, Respondent.
Court of Appeals of New York
293 SSM 30
Decided December 2c, 1996
CITE TITLE AS: People v Kirkland

SUMMARY
Appeal, by permission of an Associate Judge
of the Court of Appeals, from an order of
the Appellate Division of the Supreme Court
in the Fourth Judicial Department, entered
December 22, 1995, which (l) reversed, on
the law, a judgment of the Monroe County
Court (Patricia D. Marks, J.), rendered upon a
verdict convicting defendant of grand larceny
in the fourth degree (two counts) and petit
larceny (two counts), (2) granted a motion by
defendant to preclude identification evidence,
and (3) granted a new trial.

Crimes
Disclosure

Notice

Kirkland, 222 AD2d 1024,

reversed

WESILAW

ii

202

Intention

to Offer Evidence--

Suppression Motion by Defendant

(

1) In a prosecution for grand larceny and petit

larceny, an order of the Appellate Division,
which reversed defendant's conviction, granted
defendant's *904 motion to preclude
identification evidence, and granted a new
trial, should be reversed and the case remitted
to that Court for consideration of the facts,
where the Appellate Division concluded that
the People had provided deficient notice of
their intent to present identification testimony
(see, CPL 7 10.30). When the People intend

to offer identification

testimony from a
witness, a notice of intent must be served
upon the defendant speciffing the evidence
which the People intend to offer; however,
the notice requirement is excused when
a defendant moves for suppression of the
identification testimony (CPL 710.30 [3]).
Since the defendant here moved to suppress
the identification testimony and received a full
hearing on the faimess of the identification
procedure, any alleged deficiency in the notice
provided by the People was irrelevant.

Defendant's conviction arose out of his theft
of a wallet containing two credit cards fiom a
woman as she was shopping in a supermarket.
Pcople

of

APPEARANCES OF COUNSEL
Howard R. Relin, District Attorney of Monroe
County, Rochester (Wendy Evans Lehmann of
counsel). for aPPellant.

"

People v Kirkland, 39 N.Y.2d 903 (1996)
675 N.E.2d 1208, 653 N.YS.2d 256

Edward J. Nowak, Public Defender of Mowoe
County, Rochester (Stephanie J. Batcheller of
counsel), for respondent.

def-endant's conviction on the ground that the

OPINION OF THE COURT

When the People intend to offer identification
testimony from a witness, a notice of intent
must be served upon the defendant speciffing
the evidence which the People intend to
offer (CPL 7l 0.30). The notice requirement
is excused when a defendant moves for
suppression of the identification testimony

Memorandum.

The order of the Appellate Division should be
reversed, and the case remifted to that Court for
consideration ofthe facts (see, CPL 4'10.25 12)
@l;a70.40 t2l tbl).

After

a

jury trial, defendant was convicted of

two counts ofgrand larceny in the fourth degree
and two counts of petit larceny. Defendant was
sentenced to two to tbur years' imprisonment
on each felony count and one year on each
misdemeanor count, with al1 of the terms to run
concurrently.

Prior to trial, defendant moved to preclude
identification evidence on the ground that
the People provided insufficient notice of
their intent to present identification testimony
(see, CPL 710.30). After the trial court
denied defendant's motion for preclusion,
defendant made an oral motion to suppress
the proposed identification testimony and the
court scheduled a Wadehearing. Thereafter, the
court found that the identification procedure

People had provided deficient CPL 710.30
notice.

*905 (CPL 710.30 [3]; '" People v Merrill,

87 NY2d 948; see also, , People v Lopez,
84 NY2d 425,428). Since the defendant here
moved to suppress the identification testimony
and received a full hearing on the fairness
of the identification procedure, any alleged
deficiency in the notice provided by the People
was irrelevant.

Chief Judge Kaye and Judges Simons, Titone,
Bellacosa, Smith, Levine and Ciparick concur.
On review of submissions pursuant to section
500.4 of the Rules of the Court of Appeals

(22 NYCRR 500.4), order reversed and
case remitted to the Appellate Division,
Fourth Department, for further proceedings in
accordance with the memorandum herein.

had not been suggestive and denied defendant's
motion to suppress the identification evidence.

Copr. (C) 2021, Secretary ofstate, State ofNew
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Arizona v. Gant,556 U.S. 332 (2009)

izg s.cr. rzto.

173 L.Ed.2d 485. 77 usLW 4285. 09 Cal. Darly Op. Serv. 4732...

[1] search of defendant's vehicle while he was
handcuffed in patrol car was unreasonable, and

129 S.Ct. 1710
Supreme Court of the United States

[2] doctrine of stare decisis did not

require
Supreme Court to adhere to broad reading of its
prior decision in New York v. Belton.

AzuZONA, Petitioner,
v.
Rodney Joseph GANT.

No. o7-542.
Affirmed

I

Argued Oct. 7, zoo8.
Justice Scalia filed concurring opinion.

I

Decided

April 2L,2oog.
Justice Breyer filed dissenting opinion.

Synopsis

Background: Defendant was convicted in
the Superior Court, Pima County, Clark W
Munger, J., of possession of a narcotic drug
for sale and possession of drug paraphemalia.
Defendant appealed. The Court of Appeals

of Arizona,

Justice Alito filed dissenting opinion in which
Chief Justice Roberts and Justice Kennedy
joined, and which Justice Breyerjoined in part.

)202 Arir. 240, 43 P3d 188,

reversed. The United States Supreme Court
granted State's petition for certiorari, and
subsequently vacated and remanded. The
Court ol Appeals of Arizona remanded lor
evidentiary hearing on legality of warrantless
search. On remand, the Superior Court, Pima
County, Barbara C. Sattler, Judge Pro Tempore,
found no violation. Defendant appealed. The

Court of Appeals

)

of Arizona,

Brammer,

J.,

213 Atir. 446, 143 P.3d 37g,reversed. State
petitioned for review. The Supreme Court of

Arizona, Berch, Vice Chief Justice, 216
Ariz. l, 162 P.3d 640, affirmed. Certiorari was
granted.

West Headnotes (15)

tll

Searches and
Seizures -.,- Necessity of and
preference for warrant, and
exceptions in general

Searches conducted outside the
judicial process, without prior
approval by judge or magistrate. are
per se unreasonable under the Fourth

Amendment, subject only to a few
specifically established and welldelineated exceptions. U.S.C.A.
Const.Amend. 4.
504 Cases that cite this headnote

Holdings: The
Stevens, held that:

Supreme

Court, Justice

pl Arrest,-

Search

Arizona v. Gant,556 U.S. 332 (2009)
129 S.Ct. 17'10, '173 L.td.2d 485. 77 USLW 4285. 09 Cal. Darly Op. Serv. 4732

exceptions to the
warrant requirement is a search
incident to a lawful arrest. U.S.C.A.

Among

the

Const.Amend. 4.

277 Cases that cite this headnote

l5l

369 Cases that cite this headnote

t31

Arrest q- Search

search-incident-to-arrest exception
to the warrant requirement, namely

The search incident to a lawful arrest

exception to the warrant requirement

derives

from interests in

Arrest + Scope of Search
If there is no possibility that an
arrestee could reach into the area
that law enforcement officers seek
to search, both justifications for the

protecting arresting offtcers and
safeguarding any evidence of the
offense of arrest that an arrestee

officer

safety and evidence preservation that

are typically implicated in arrest
situations. U.S.C.A. Const.Amend.

might conceal or destroy, are absent,
and the exception does not apply.
lJ.S.C.A. Const.Amend. 4.

4.

208 Cases that cite this headnotc
184 Cases that cite this headnote

l4l

Arrest ,:- Particular places or

16l

objects

Arrest

e.- Particular places or

Arrest rr- Persons and personal

objects

effects; person detained for
investigation

Under the

The limitation to a search incident
to arrest, that it may only include
the arrestee's person and the area
within his immediate control, that
is the area from within which he
might gain possession of a weapon
or destructible evidence. defines
the boundaries of this exception
to the warrant requirement and
ensures that the scope of a search
incident to arrest is commensurate
with its purposes of protecting
arresting officers and safeguarding
any evidence of the offense ofarrest
that an arrestee might conceal or
destroy. U.S.C.A. Const.Amend. 4.

requirement, police

WESTLAW

L', 2

rers. N(

search-incidenltoarrest exception to the warrant

a

may

search

vehicle incident to a recent
occupant's arrest when the
arrestee is unsecured and within
reaching distance of the passenger
compartment at the time of the
search. U.S.C.A. Const.Amend. 4.
1747 Cases that cite this headnote

I7l

Arrest

;-

Particular places or

objects

Circumstances unique to the vehicle
context justifu a search incident to
a lawful arrest when it is reasonable

to believe evidence relevant to the

G

Arizona v. Gant, 556 U.S. 332 (2009)
129 S.Ct. 1710, 173 L.Ed.zd 485,77 USLW 4285, 09 Cal. Daily op. Serv. 4732

crime of arrest might be found in the
vehicle. U.S.C.A. Const.Amend. 4.
652 Cases that cite this headnote

I81

Automobiles

29 Cases that cite this headnote

*-

;:

The central concem underlying the
Fourth Amendment was about giving
police officers unbridled discretion

Object, Product,
Scope, and Conduct of Search,
Seizure, or Inspection

Automobiles

e

Searches and Seizures
Fourth
Amendment and reasonableness in
general

[10]

Weapons;

rummage at will among a
person's private effects. U.S.C.A.

protective searches; pat-down

to

Search incident to arrest exception
to warrant requirement did not apply
to search of defendant's vehicle

Const.Amend. 4.

following his arrest

3(r Cases that cite this headnote

for

driving
license,
where
with a suspended
defendant and two other suspects
were handcuffed and secured in
separate patrol cars before the
officers searched defendant's car;
police could not reasonably have
believed either that defendant could
have accessed his car at the time of
the search or that evidence of the
offense for which he was arrested

might have been found

[11]

Searches and Seizures .*- Vehicle
searches

An officer may lawfully

search

a vehicle's passenger compartment
when he has reasonable suspicion

that an individual, whether or
not the arrestee, is dangerous and
might access the vehicle to gain
immediate control of weapons.

therein.

U.S.C.A. Const.Amend. 4.

U.S.C.A. Const.Amend. 4.
70 Cases that cite this headnote
501 Cases that cite this headnote

t9l

Searches and
Seizures ,- Expectation ofprivacy

a motorist's privacy
interest in his vehicle is less
substantial than in his home,
Although

the former interest is nevertheless

important

and deserving of

constitutional protection. U.S.C.A.
Const.Amend. 4.

[2]

Searches and Seizures
or reasonable cause

*-

Probable

Ifthere is probable cause to believe a
vehicle contains evidence of criminal
activity, police may lawfully search
any area of the vehicle in which the
evidence might be found. U.S.C.A.
Const.Amend. 4.
397 Cases that cite this headnote
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II3l

Courts .- Constitutional questions
Doctrine of stare decisis did not
require Supreme Court to adhere to
broad reading of its prior decision
in New York v. Belton that had been

SeN.4732..

[15] Arrest
objects

Police may search

to a

comparhnent at the time of the search
or it is reasonable to believe the
vehicle contains evidence of the

vehicle search would be authorized

incident

to every arrest of

a

vehicle
recent occupant's
incident
arrest only if the arrestee is within
reaching distance of the passenger

adopted by many courts, under which
a

,;= Particular places or

a

recent occupant notwithstanding that
the vehicle's passenger compartment

offense of arrest, and when these
justifications are absent, a search
of an arrestee's vehicle will be
unreasonable unless police obtain

will not be within the arrestee's
reach at the time of the search,
rather than recognize that under

a

Belton police may search a vehicle
incident to a recent occupant's lawful
arrest only if the arrestee is within
reaching distance of the passenger
compartment at the time of the
search; blind adherence to broad
reading of Belton wor d authorize
myriad unconstitutional searches.
U.S.C.A. Const.Amend. 4.

warrant

or show that another

exception to the wanant requirement
applies. U.S.C.A. Const.Amend. 4.
1740 Cases that cite this headnote

*"1712 Svllabus

*

1002 Cases that cite this headnote
Respondent Gant was arrested for driving on a

[14] Courts +* Previous

suspended license, handcuffed, and locked in a

Decrsrons as

Controlling or as Precedents

;:

Decisions of Same Court
or Co-Ordinate Court

Courts

The doctrine of stare decisis is
essential to the respect accorded to
the judgments of the court and to the

'

stability of the law, but it does not
compel the Supreme Court to follow
a past decision when its rationale no
longer withstands careful analysis.
17 Cases that

cite this headnote

(-l

patrol car before officers searched his car and
found cocaine in a jacket pocket. The Arizona

trial court denied his motion to

suppress

the evidence, and he was convicted of drug
offenses. Reversing, the State Supreme Court
distinguished ) New York v. Belton, 453 U.S.
454, 101 S.Ct. 2860, 69 L.Ed.2d 768-which
held that police may search the passenger
compartment of a vehicle and any containers
therein as a contemporaneous incident of a
recent occupant's lawful arrest-on the ground
that it concerned the scope of a search incident
to arrest but did not answer the question

,S

Arizona v. Gant,556 U.S. 332 (2009)
129 S.Ct. '1710, 173 L.Ed.2d 485.77 USLW 4285. og Cal. Daily Op. SeN. 4732...

whether of'ficers may conduct such a search
once the scene has been secured. Because

)

Chimet v. California, 395 U.S. 752, 89
S.Ct. 2034, 23 L.Ed.zd 685, requires that a
search incident to arrest be justified by either
the interest in officer safety or the interest
in preserving evidence and the circumstances
of Gant's arrest implicated neither of those
interests, the State Supreme Court found the
search unreasonable.

Held: Police may search the

passenger

compartment of a vehicle incident to a recent
it is reasonable to
occupant's arrest only
believe that the arrestee might access the
vehicle at the time ofthe search **1713 orthat
the vehicle contains evidence of the offense of

if

arrest. Pp. 1716

(a)

-

1724.

per se
"subject only to a few

Wanantless searches "are

unreasonable,"
specifically established and well-delineated

exceptions." Katz v. United Stales, 389 U.S.
347, 357, 88 S.Ct. 507, 19 L.Ed.2d 576. The
exception for a search incident to a lawful
arrest applies only to " the area from within
which [an arrestee] might gain possession of
evidence." ) Chimel,
395 U.S., at 763, 89 S.Ct. 2034. This Court
applied that exception to the automobile
context in Belton, the holding of which rested
in large part on the assumption that articles
inside a vehicle's passenger compartment are
"generally ... within 'the area into which an
a weapon or destructible

arrestee might reach.'

"

S.Ct. 2860. Pp. 1716

-

!

45 3 U. S., at

460, 101

1718.

(b) This Court rejects a broad re ading of Belton
that would permit a vehicle search incident to

WESfLAW

€r 2021 Thornsolt

ifthere were no
gain
possibility the anestee could
access to the
vehicle at the time ofthe search. The safety and
evidentiary justifications underlying Chimel's
exception authorize a vehicle search only when
there is a reasonable possibility ofsuch access.
Although
does not follow from Chimel,
circumstances unique to the automobile context
also justiff a search incident to a lawful arrest
when it is "reasonable to believe evidence
relevant to the crime of arrest might be found
a recent occupant's arrest even

it

in the vehicle." Thornton v. United

States.

541 U.S. 615, 632, 124 S.Ct. 2127, I 58 L.Ed.2d

905 (SCALIA, J., concurring in judgment).
Neither Chimel 's reaching-distance rule nor
Thornton's allowance for evidentiary searches
authorized the search in this case. In contrast
to Behon, which involved a single offrcer
confronted with four unsecured arrestees. five
officers handcuffed and secured Gant and the
two other suspects in separate patrol cars
before the search began. Gant clearly could
not have accessed his car at the time of the
search. An evidentiary basis for the search
was also lacking. Belton and Thomton were
both arrested for drug offenses, but Gant
was arrested for driving with a suspended
license-an offense for which police could not
reasonably expect to find evidence in Gant's

Cf.

Knowles v. Iowa, 525 U.S. 1 13, I I 8,
119 S.Ct. 484, 142 L.Ed.2d 492. The search in
this case was therefore unreasonable. Pp. 1718
- 1720.
car.

(c) This Court is

unpersuaded by the
State's argument that its expansive reading
of Belton correctly balances law enforcement
interests with an arrestee's limited privacy
interest in his vehicle. The State seriously
undervalues the privacy interests at stake, and

Re ters. No dainl b oriqinal

i,.,.S. Oovemntonl Vvorks

Arizona v. Ganl,556 U.S. 332 (2009)
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it

exaggerates both the clarity provided by a
broad reading of Belton and its importance to

law enforcement interests. A narrow reading
of Belton and Thornton, together with this
Court's other Fourth Amendment decisions,

Attornevs and Law Firms
Joseph T. Maziarz, for petitioner.

Anthony Yang, for United States as amicus

e.9., Michigan v. Long,463 U.S. 1032, 103
S.Ct. 3469, '77 L.Ed.2d 1201, and United

curiae, by special leave ofthe Court, supporting
the petitioner.

States v. Ross, 456 U.S. 798, 102 S.Ct. 2157,
'72 L.Ed.2d 572, permit an offrcer to search

Thomas F. Jacobs, for respondent.

a vehicle when safety or evidentiary concems

1721.

Terry Goddard, Attomey General, Mary
R. O'Grady, Solicitor General, Kent E.

(d) Stare decisis does not require adherence
to a broad reading of Belton. The experience
of the 28 years since Bel/on has shown

Cattani, Chief Counsel, Criminal Appeals/
Capital Litigation Section, Joseph T. Maziarz,
Assistant Attorney General, Counsel of
Record, Criminal Appeals/Capital Litigation

demand. Pp. 1719

-

that the generalization underpinning the broad
reading of that decision is unfounded, and
blind adherence to its faulty assumption would
authorize myriad unconstitutional searches. Pp.
1722

-

1724.

Section. Phoenix. Arizona. lor petitioner.

Jeffrey T. Green, Isaac Adams, Sidley
Austin LLP, Washington, DC, Thomas F.
Jacobs, Counsel of Record, Tucson, AZ, for
respondent.

216 Ariz. 1, 162 P.3d 640, affirmed

STEVENS,

J., delivered the opinion of

the Court, in which SCALIA, SOUTER,
THOMAS, and GINSBURG, JJ., joined.
SCALIA. J.. filed a concurring opinion, post,
pp. 1724 - 1725. BREYER, J., filed **1714
a dissenting opinion, post, pp. 1725 - 1726.
ALITO, J., filed a dissenting opinion, in which
ROBERTS, C.J., and KENNEDY, J., joined,
and in which BREYER, J., joined except as to

PartlI-I, post,

pp. 1726

-

1732.

CERTIORARI TO THE SUPREME COURT
OF ARIZONA

Terry Goddard, Attomey General, Mary R.
O'Grady, Solicitor General, Randall M. Howe,
Chief Counsel, Criminal Appeals Section,
Counsel of Record, Phoenix, Arizona, Joseph
T. Maziarz, Nicholas D. Acedo, Assistant
Attomeys General, Criminal Appeals Section,
for petitioner.

Opinion
Justice STEVENS delivered the opinion of the
Court.

*335 After Rodney Gant was

arrested for
driving with a suspended license, handcuffed,

and locked

in the back of a

patrol

car,

police officers searched his car and discovered
cocaine in the pocket of a jacket on the
backseat. Because Gant could not have

Arizona v. Gant,556 U.S. 332 (2009)
129 S.Ct. 17'10. 173 L.Ed.zd 485.77 USLW 4285. Og Cal. Daily Op. SeN. 4732.

accessed

his car to retrieve weapons or

evidence at the time of the search. the Arizona

Supreme Court held that the search-inciden!
to-arrest exception to the Fourth Amendment's

warrant requirement, as defined in I Chimel
v. California, 395 U.S. 752, 89 S.Ct. 2034,
23 L.Ed.zd 685 ( I 969), and applied to vehicle

!

New York v. Belton, 453 U.S. 454,
101 S.Ct. 2860, 69 L.Ed.2d 7 68 (1 981), did not
justiff the search in this case. We agree with
searches in

that conclusion.

On August 25,1999, acting on an anonymous
tip that the residence at 2524 North Walnut
Avenue was being used to sell drugs, Tucson
police offrcers Griffith and Reed knocked on
the front door and asked to speak to the owner.
Gant answered the door and, after identiffing
himself, stated **1715 that *336 he expected

the owner to retum later. The officers left
the residence and conducted a records check,
which revealed that Gant's driver's license had
been suspended and there was an outstanding

warrant

Utder Chimel, police may search incident
to arrest only the space within an arrestee's

"

'immediate control,' " meaning "the area
from within which he might gain possession

of a weapon or destructible evidence." 1395
U.S., at 763, 89 S.Ct. 2034. The safety and
evidentiary justifications underlying Chimel
's reaching-distance rule determine Belton's
scope. Accordingly, we hold that Belton does
not authorize a vehicle search incident to a
recent occupant's arrest after the amestee has
been secured and cannot access the interior
of the vehicle. Consistent with the holding in
Thornton v. United States, 541 U.S.615,
124 S.Ct. 2127, 158 L.Ed.2d 905 (2004), and
following the suggestion in Justice SCALIA's
opinion concurring in the judgment in that case,
id., at 632, 124 S.Ct. 2127 , we also conclude
that circumstances unique to the automobile
context justify a search incident to arrest when
it is reasonable to believe that evidence of the
offense ofarrest might be found in the vehicle.

I

for his arrest for driving with

a

suspended Iicense.

When the officers returned to the house that
evening, they found a man near the back of
the house and a woman in a car parked in
front of it. After a third officer arrived, they
arrested the man for providing a false name and
the woman for possessing drug paraphernalia.
Both arrestees were handcuffed and secured in
separate patrol cars when Gant arrived. The
offrcers recognized his car as it entered the
driveway, and Officer Criffith confirmed that
Gant was the driver by shining a flashlight into
the car as it drove by him. Gant parked at the
end ofthe driveway, got out ofhis car, and shut
the door. Griffith, who was about 30 feet away,
called to Gant, and they approached each other,
meeting 10-to-12 feet from Gant's car. Griffrth
immediately arrested Gant and handcuffed him.
Because the other arrestees were secured in the

only patrol cars at the scene, Griffith called for
backup. When two more officers arrived, they
locked Gant in the backseat of their vehicle.
After Gant had been handcuffed and placed in
the back of a patrol car, two officers searched
his car: One ofthem found a gun, and the other

Arizona v. Gant, 556 U.S. 332 (2009)
129 S.Ci. 1710. 173 L.Ed.2d 485. 77 USLW 4285. 09 Cal. Daily Op. Serv. 4732

discovered a bag of cocaine in the pocket of a
jacket on the backseat.

the passenger compartment of a vehicle and
any containers therein as a contemporaneous
incident of an arrest of the vehicle's recent

Gant was charged with two offensespossession ol a narcotic drug for sale and
possession of drug paraphemalia (i.e., the

occupant. '216 Ariz. l, 34, 162 P.3d 640,
642-643 (2007) (citing 1453 U.S., at +60,

plastic bag in which the cocaine was found).
He moved to suppress the evidence seized
fiom his car on the ground that the warrantless
search violated the Fourth Amendment. Among
other things, Gant argued that Belton did not
authorize the search of his vehicle because he
posed no threat to the officers after he was
handcuffed in the patrol car and because he
was arrested for a traffic offense for which
no evidence could be found in his vehicle.
When asked at the *337 suppression hearing
why the search was conducted, Offrcer Griffith
responded: "Because the law says we can do
it." App. 75.
The trial court rejected the State's contention
that the officers had probable cause to search
Gant's car for contraband when the search
began, id., at 18, 30, but it denied the motion
to suppress. Relying on the fact that the police
saw Gant commit the crime of driving without a
license and apprehended him only shortly after
he exited his car, the court held that the search
was permissible as a search incident to arrest.
Id., at37 . A jury found Gant guilty on both drug
counts, and he was sentenced to a 3-year term
of imprisonment.

After protracted state-court proceedings, the
Arizona Supreme Court concluded that the
search of Gant's car was unreasonable within
the meaning of the Fourth Amendment. The
court's opinion discussed at length our decision

in Belton, which held that police may

search

I

01 S.Ct. 2860). The court distinguished Bellan

as a case conceming the permissible scope
of a vehicle search incident to arrest and
concluded that it did not answer "the threshold
question whether the police may conduct a
search incident to arrest at all once the scene

is secure." 216 Ariz., at 4, 162 P.3d, at
643. Relying on our earlier decision in Chimel,
the court observed that the search-incidenltoarrest exception to the wanant requirement is
justified by **1716 interests in offrcer safety
and evidence preservation. 216 Ariz., at 4,
162 P.3d, at 643. When "the justifications
underlying Chimel no longer exist because the
scene is secure and the arrestee is handcuffed,
secured in the back ofa patrol car, and under the

supervision ofan officer," the court concluded,
a "warrantless search of the anestee's car
cannot be justified as necessary to protect the

officers at the scene

or *338 prevent the

ofevidence." Id.,

at 5,162P.3d,
at 644. Accordingly, the court held that the
search of Gant's car was unreasonable.
destruction

The dissenting justices would have upheld
the search of Gant's car based on their
view that "the validity of a Belton search ...
clearly does not depend on the presence of
the Chimel rationales in a particular case."

Id., at 8, 162 P.3d, at 647. Although
they disagreed with the majority's view of
Belton, the dissenting justices acknowledged
that "[t]he bright-line rule embraced in Belton
has long been criticized and probably merits

Arizona v. Gant,556 U.S. 332 (2009)

rrts.ct. r7ib, 1n

L.€a.2d 466,'77 usLW 4285, 09 cai. ijairy op. serv. 4732...

*339 In Chimel, we held that
216 Ariz., at 10, 162 P.3d, l4l 151
at 649. They thus..add[ed their] voice[s] to the search incident to arrest may only include
others that have urged the Supreme Court to "the arrestee's person and the area 'within
reconsideration .-

:

his immediate control' -construing that phrase
' 650. to mean the area from within which he
might gain possession of a weapon or
The chorus that has called for us to revisit
revisit Belton." Ict.,

atll,l62

p.3d, at

destructible evidence'" Ibid' That limitation'
Berton incr'descourts, scholars, and Members
continues to define the boundaries of
of this court who have questioned that which
the exception' ensures that the scope of a
decision's clarity and rts tidelity to Fourth
search incident to arrest is commensurate with
Amendment principles. we there'fore granted
"
its purposes of protecting arresting officers
the State's petition for certiorari. 552 U.S. and safeguarding any evidence of the offense
1230,128 S.Ct. 1443, 170 L.Ed.2d2'74 (2008). of arrest thar an arrestee might conceal or
destroy. See ibid.(noting that searches incident
to arrest are reasonable "in order ro remove
any weapons [the arrestee] might seek to use"
il
and "in order to prevent [the] concealment or
I1l I2l l3l Consistent with our precedent, destruction" of evidence (emphasis added)).
our analysis begins, as it should in every case If there is no possibility that an arrestee
addressing the reasonableness of a warrantless could reach into the area that law enforcement
search, with the basic rule that "searches officers seek to search, both justifications
conducted outside the judicial process, without for the search-incident-to-anest exception are

prior approval byjudge or magistrate, are per absent and the rule does not apply- E.g.,
se unreasonable under the Fourth Amendment preston v. Llnitetl States, 376 U.S. 364,367
only to a few specifically established 368, 84 S.Ct. 881, 1l L.Ed.2d 7'lj (tg64).

-subject
and well-delineated exceptions." Katz v.
United States, 389 U.S. 347, 357, 88 ln Belton, we considered Chimel's application
S.Ct. 507, 19 L.Ed.2d 576 (1967) (footnote to the automobile context. A lone **1717
omitted). Among the exceptions to the warrant police officer in that case stopped a speeding
requirement is a search incident to a lawful car in which Belton was one of four
arrest. See ) Weeks v. United Srates, 232 occupants. While asking for the driver's
u.s. 3g3, 3g2, 34 S.Ct. 341, 5g L.Ed. 652 license and registration, the officer smelled
(1914). The exception derives from interests burnt marijuana and observed an envelope
in officer safety and evidence preservation that on the car floor marked "Supergold"-a
are typically implicated in anest situations. See name he associated with marijuana. Thus

-

having probable cause to believe the occupants

Robinson,4l4 u.s.21g,
had committed
230-234,94s.ct. 46i,38L.8d.2d427 (1973);
{Jnited States

v.

)chimet,3es u

s,

ati63,Bes

ct

2034

a drug

:11'.Tij::l;T o|ff

offense' the officer

llli,j;illj$,liifl

I
handcuffing the arrestees, the officer

" 'split

a

Arizona v. cant,556 U.S. 332 (2009)
129 S.Ct. '1710, 173 L.Ed.2d 485,77 USLW 4285, 09 Cal. Daily Op. Serv. 4732

"

them up into four separate areas of the
Thruway ... so they would not be in physical
touching area of each other' " and searched

'substantially contemporaneous' " with the
arrest-a requirement it deemed "satisfied if
the search occurs during the period in which

jacket on

the arrest is being consummated and before the

!453

situation has so stabilized that it could be said
that the arrest was completed." Brief for United
States as Amicus Curiae in New York v. Belton.
O.T.1980, No. 80-328, p. 14. There was no
suggestion by the parties or amici that Chimel
authorizes a vehicle search incident to arrest
when there is no realistic possibility that an
arrestee could access his vehicle.

the vehicle, including the pocket of

a

the backseat, in which he found cocaine.

U.S., at 456, 101 S.Ct. 2860.

*340 The New York Court of

Appeals
found the search unconstitutional, concluding
that after the occupants were arrested the

vehicle and its contents were "safely within
the exclusive custody and control of the
police." )&Smt" v. Belton,50 N.Y2d 447,
4s2,429 N.\.S.2d 574, 40'7 N.E.2d, 420, 423
(1980). The State asked this Court to consider
whether the exception recognized in Chimel
permits an officer to search "a jacket found
inside an automobile while the automobile's
four occupants, all under arrest, are standing
unsecured around the vehicle." Brief in No. 80328, p. i. We granted certiorari because "courts
ha[d] found no workable definition of 'the area
within the immediate control of the arrestee'
when that area arguably includes the interior of
an automobile."

I+sl

u.s., at 460, 101 S.ct.

2860.

In its brief, the

State argued that the Court
of Appeals erred in concluding that the jacket
was under the officer's exclusive control.
Focusing on the number of arrestees and their
proximity to the vehicle, the State asserted
that it was reasonable for the offrcer to
believe the arrestees could have accessed the
vehicle and its contents, making the search
permissible under Chimel. Brief in No. 80328, at 7-8. The United States, as amicus
curiae in support of the State, argued for a
more permissive standard, but it maintained
that any search incident to arrest must be

After considering these arguments, we held
that when an officer lawfully arrests "the
occupant of an automobile, he may, as
a contemporaneous incident of that arrest,
search the *341 passenger compartment of
the automobile" and any containers therein.

)B"lton,453 U.S., at 460, 101 S.Ct.

2860

(footnote omitted). That holding was based
in large part on our assumption "that articles
inside the relatively narow compass of the
passenger compartment of an automobile are in
fact generally, even ifnot inevitably, within 'the
area into which an arrestee might reach.' " Ibid.
The Arizona Supreme Court read our decision
in Belton as merely delineating "the proper

scope of a search of the interior of an
automobile" incident to an anest, **1718

)id., ut

459,

l}l

S.Ct. 2860. That

is,

when the passenger compartment is within an
arrestee's reaching distance, Beiton supplies the
generalization that the entire compartment and
any containers therein may be reached. On
that view of Belton. the state court concluded
that the search of Gant's car was unreasonable
because Gant clearly could not have accessed
his car at the time of the search. It also

Arizona v. Gant, 556 U.S.332 (2009)
129 S.Ct. 1710, 173 L.Ed.2d 485,77 USLW 4285, 09 Cal. Daily Op. Serv. 4732

found that no other exception to the warrant
requirement applied in this case.
Gant now urges us

to adopt the reading of

Belton followed by the Arizona Supreme Court.

rather than as an exception justified by the twin

rationales of Chimel." Thornton,54l U.S.,
at 624. 124 S.Ct. 2127 (opinion concurring in
part). Justice SCALIA has similarly noted that,
although it is improbable that an arrestee could
gain access to weapons stored in his vehicle
after he has been handcuffed and secured in

the backseat of a patrol car, cases allowing a
search in "this precise factual scenario ... are

III
Despite the textual and evidentiary support for
the Arizona Supreme Court's readingof Belton,
our opinion has been widely understood to
allow a vehicle search incident to the arrest of
a recent occupant even if there is no possibility

legion."

the arrestee could gain access to the vehicle
at the time of the search. This reading may
be attributable to Justice Brennan's dissent in
Belton, in which he characterized the Court's
holding as resting on the "fiction ... that the
interior of a car is always within the immediate
control of an arrestee who has recently been

'

a

vehicle search would be authorized incident

to every arrest of a

recent

occupant

decided Belton. Cotrts

Belton that it "in no way alters the fundamental
principles established in the Chimel case
regarding the basic scope of searches incident

even if [the officer] had handcuffed Belton
and his companions in the patrol car" before
conducting the search.
2860.

r

Id., at 468,

l0l

of Appeals have given different answers
to the question whether a vehicle must
be within an arrestee's reach to justifu

a

vehicle search incident to arrest,2 but Justice
Breman's reading of the Court's opinion has
predominated. As Justice O'Connor observed,
"lower court decisions seem now to treat the
ability to search a vehicle incident to the arrest
of a recent occupant as a police entitlement

WESTLAW r,2C2

161 Under this broad reading of Belton,

S.Ct.

)

*342 Since we

541 U.S., at628,124 S.Ct. 2127 (same).

notwithstanding that in most cases the vehicle's
passenger compartment will not be within the
arrestee's reach at the time of the search. To
read Belton as authorizing a vehicle search
incident to every recent occupant's arrest would
thus untether the rule from the justifications
underlying the Chimel exception a result
clearly incompatible wrth our statement in

Id., at 466, 101 S.Ct. 2860.
Under the majority's approach, he argued,
"the result would presumably be the same

in the car."

Id., at 628, 124 S.Ct. 2127 (opinion
concurring in judgment) (collecting casesl.3
Indeed, **1719 some courts have upheld
searches *343 tnder Bellan "even when... the
handcuffed arrestee has already left the scene."

]SC

to lawful custodial arrests." r453 U.S., ut 460,
n. 3, l0l S.Ct. 2860. Accordingly, we reject
this reading of Belton and hold that the Chimel
rationale authorizes police to search a vehicle
incident to a recent occupant's arrest only when
the arrestee is unsecured and within reaching
distance of the passenger compartment at the

time of the search.

4

Arizona v. Gant, 556 U.S. 332 (2009)
129 S.Ct. 17'10, 173 L.Ed.2d 485, 77 USLW 4285. 09 Cal. Daily Op. Serv. 4732

[7]

Although it does not follow from Chimel,

we also conclude that circumstances unique to
the vehicle context justify a search incident
to a lawful arrest when it is "reasonable to
believe evidence relevant to the crime of arrest

might be found in the vehicle." Thornton,
541 U.S., at 632, 124 S.Ct. 2127 (SCALIA,
J., concurring in judgment). In many cases, as
when a recent occupant is arrested for a traffic
violation, there will be no reasonable basis to
believe the vehicle contains relevant evidence.
See, e.g., *344 Atwater v. Lago l4sta, 532
u.s. 318. 324, tzl S.Ct. 1536, 149 L.Ed.2d

5a9 (2001); Knowles v. Iowa,525 U.S. 113,
118, 119 S.Ct. 484, 142 L.Ed.2d 492 (1998).
But in others, including Belton and Thornton,
the offense of arrest will supply a basis for
searching the passenger compartment of an
arrestee's vehicle and any containers therein.

Neither the possibility of access nor
the likelihood of discovering offense-related
evidence authorized the search in this
case. Unlike in Belton, which involved a
single officer confronted with four unsecured
arrestees, the five officers in this case
outnumbered the three arrestees, all of whom
had been handcuffed and secured in separate

l8l

patrol cars before the officers searched Gant's
car. Under those circumstances, Gant clearly
was not within reaching distance of his car at
the time of the search. An evidentiary basis
for the search was also lacking in this case.
Whereas Belton and Thornton were arrested for
drug offenses, Gant was arrested for driving
with a suspended license-an offense for which
police could not expect to find evidence in
the passenger compartment of Gant's car. Cf.
Knowles, 525 U.S., at 118, 119 S.Ct. 484.

Because police could not reasonably have
believed either that Gant could have accessed
his car at the time ofthe search or that evidence
of the offense for which he was arrested might
have been lound therein, the search in this case
was unreasonable.

**1720 ry
The State does not seriously disagree with the
Arizona Supreme Court's conclusion that Gant
could not have accessed his vehicle at the time
of the search, but it nevertheless asks us to
uphold the search of his vehicle under the
broad reading of Belton discussed above. The
State argues that Belton searches are reasonable
regardless ofthe possibility ofaccess in a given
case because that expansive rule conectly
balances law enforcement interests, including

the interest in a bright-line rule, with

an

arrestee's limited privacy interest in his vehicle.

l9l [l0l

For several reasons, we reject the
State's argument. First, the State seriously
undervalues the privacy interests *345 at
stake. Although we have recognized that
a motorist's privacy interest in his vehicle
is less substantial than in his home, see

New York v. Class, 475 U.S. 106, ll2113, 106 S.Ct. 960, 89 L.Ed.2d 81 (1986),
the former interest is nevertheless important
and deserving of constitutional protection, see
Knowles, 525 U.S., at l17 , 119 S.Ct. 484. It
is particularly significant that Belton searches
authorize police officers to search not just
the passenger compartment but every purse,
briefcase, or other container within that space.
A rule that gives police the power to conduct
such a search whenever an individual is caught
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committing a traftic offense, when there is
no basis for believing evidence of the offense
might be found in the vehicle. creates a serious
and recurring threat to the privacy of countless
individuals. Indeed, the character of that threat
implicates the central concern underlying the
Fourth Amendment-the concem about giving
police officers unbridled discretion to rummage
at

will among a person's private

effects.5

S.Ct. 3469, 77 L.Ed.zd 1201 (1983), permits
an officer to search a vehicle's passenger
compartment when he has reasonable suspicion
that an individual, whether or not the arrestee,
is "dangerous" and might access the vehicle
*347 to "gain immediate control ofweapons."

,

Id., at 1049, 103 S.Ct. 3469 (citing Terry
v. Ohio,392 U.S. i, 21, 88 S.Ct. 1868, 20
L.Ed.2d S89 (1968)). If there is probable
cause to believe a vehicle contains evidence

Atthe sametimeas it undervalues these privacy of criminal activity, United States y Ro.ss,
concerns, the State exaggerates the clarity that 456 U.S. 798, 82pg2l, 102 S.Ct. 2157, 72
its reading of Belton provides. Courts that have L.Ed.zd S7Z (lgBZ), authorizes a search of
read Belton expansively are at odds regarding any area of the vehicle in which the evidence
how close in time to the arrest and how might be found. Untike the searches permitted
proximate *346 to the arrestee's vehicle an by Justice SCALIA's opinion concuning in
offrcer's first contact with the arrestee must the judgment in Thornton, which we conclude
be to bring the encounter within Belton 's today are reasonable for purposes of the
purview 6 and whether a search is reasonable Fourth Amendment, Ross allows searches for
when it commences or continues after the evidence relevant to offenses other than the
arrestee **1721 has been removed from the offense of arrest, and the scope of the search
,".n".7 Th" rule has thus generated a great authorized is broader. Finally, there may be
deal ofuncertainty, particularly for a rule touted still other circumstances in which safety or
..bright line.,, See 3 LaFave 6 evidentiary interests wouldjustifu a search. Cf.
as providing a

514-524.

Maryland v. Buie, 494 U.S. 325, 334, 110
s.ct. 1093, 108 L.Ed.2d 276 (1990) (holding
llu [12] Contrary to the State's suggcstion, a that, incident to arrest, an officer may conduct
broad reading of Belton is also unnecessary to a limited protective sweep of those areas of
protect law enforcement safety and evidentiary a house in which he reasonably suspects a
interests. Under our view, Belton ard Thornton dangerous person may be hiding).
permit an officer to conduct a vehicle search
when an arrestee is within reaching distance These exceptions together ensure that officers
of the vehicle or it is reasonable to believe may search a vehicle when genuine safety or
the vehicle contains evidence of the offense evidentiary concerns encountered during the
of arrest. Other established exceptions to the arrest of a vehicle's recent occupant justify
warrant requirement authorize a vehicle search a search. Construing Belton broadly to allow
under additional circumstances when safety vehicle searches incident to any arrest would
or evidentiary concems demand. For instance, serve no purpose except to provide a police
Michigan v. Long, 463 U.S. 1032, 103 entitlement, and it is anathema to the Fourth
Amendment to permit a warrantless search
7.1(c), at

!{ESTLAVY €,

i
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on that basis. For these reasons, we

are

unpersuaded by the State's arguments that a
broad reading of Belton would meaningfully
further law enforcement interests and justify a
substantial intrusion on individuals' privacy.

offense. It is thus unsurprising that Members

of

this Court who concurred in the judgments in
Belton and Thornton also concur in the decision
in this case.

lo

8

We do not agree with the contention in
Justice ALITO's dissent (hereinafter dissent)
that consideration of police reliance interests
**1722 *348 Y
requires a different result. Although it appears
the State's reading of Belton has been
ll3l U4l Our dissenting colleagues argue that
that the doctrine of stare decrsli requires widely taught in police academies and that
law enforcement officers have relied on the
adherence to a broad reading of Belton even
rule in conducting vehicle searches during the
though the justifications for searching a vehicle
9
past 28 years, ll -uny of these searches were
incident to arrest are in most cases absent. The
not justified by the reasons underlying the
doctrine of stare decisis is of course "essential
C hi m el exception. Countless individuals guilty
to the respect accorded to the judgments of the
Court and to the stability of the law," but it of nothing more serious than a traffic violation
have had their constitutional right to **1723
does not compel us to follow a past decision
the security of their private effects violated
when its rationale no longer withstands "careful
as a result. The fact that the law enforcement
analysis." Lawrence v. Texas.539 U.S. 558, community may view the State's version of
5'17,123 5.Ct.2472, ls6 L.Ed.2d s08 (2003).
the Belton rule as an entitlement does not
establish the sort of reliance interest that could
We have never relied on stqre decrsu to justifo
outweigh the countervailing interest that all
the continuance of an unconstitutional police
individuals share in having their constitutional
practice. And we would be particularly loath to
rights fully protected. If it is clear that a
uphold an unconstitutional result in a case that
practice is unlawful, individuals' interest in
is so easily distinguished fiom the decisions
its discontinuance clearly outweighs any law
that arguably compel it. The safety and enforcement "entitlement" to its persistence.
evidentiary interests that supported the search
Cf. Mincey v. Arizona, 437 U.S. 385, 393,
in Belton simply are not present in this case.
e8 s.ct. 2408, s7 L.Ed.2d 2e0 (1978) ("[r]he
Indeed, it is hard to imagine two cases that are
mere fact that law enforcement may be made
factually more distinct, as Belton involved one
more effrcient can never by itself justify
officer confronted by four unsecured arrestees
disregard of the Fourth Amendment"). The
suspected of committing a drug offense and this
dissent's reference in this regard to the reliance
case involves several officers confronted with
a securely detained arrestee apprehended fbr interests cited in Dickerson v. United States,
530 U.S. 428, 120 S.Ct. 2326, 147 L.Ed.2d
driving with a suspended license. This case is
405 (2000), is misplaced. See post, at 1728.
also distinguishable from Thornton, in which
In observing *350 that "Miranda has become
the petitioner was *349 arrested for a drug

VIESTLAIY f;,2I2
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embedded in routine police practice to the point

arrest exception. Notably, none of the dissenters

where the wamings have become part of our

in

national culture,"

:

530 U.S., at443,120 S.Ct.

2326, the Court was referring not to police
reliance on a rule requiring them to provide
warnings but to the broader societal reliance on
that individual right.
The dissent also ignores the checkered history
the search-inc ident-to-arrest exception.
Police authority to search the place in which
a lawful arrest is made was broadly asserted

of
in

Marron v. United Stdtes,275 U.S. 192,
48 S.Ct. 74,72 L.Ed. 231 (1927), and limited

!

Go-B art Importing Co.
v. Untted States,282 U.S. 344,51 S.Ct. 153,
a few years later in

75 L.Ed. 374 (1931), and ) United States
v. Lefkowitz, 285 U.S. 452, 52 S.Ct. 420,
76 L.Ed. 877 (1932). The limiting views
expressed in Go-Bart and Lelkowitz were in
turn abandoned in)Harris v. (Jnited States,
331 U.S. r45, 67 S.Ct. 1098, 9i L.Ed. l39e
(1947), which upheld a search of a four-room
apartment incident to the occupant's arrest.

Only a year later the Court in I Trupiano v.
United States, 334 U.S. 699, 708, 68 S.Ct.
1229, 92 L.Ed. 1663 (1948), retreated from
that holding, noting that the search-inciden!
to-arrest exception is "a strictly limited" one
that must be justified by "something more in
the way of necessity than merely a lawful
arrest." And just two years after that, in

) Uritrd States v. Rabinowitz, 339 U.S. 56,
70 s.ct. 430, 94 L.Ed. 653 (1950), the
Court again reversed coursc and upheld the
search of an entire apartment. Finally, our
opinion in Chimel ovemied Rabinowitz and
what remained of Haruis and established the
present boundaries of the search-incident-to-

Chimel

or the

cases that preceded it

argued that law enforcement reliance interests
outweighed the interest in protecting individual

constitutional rights so as to warrant fidelity to
an unjustifiable rule.

The experience

we

of the 28 years since

decided Belton has shown that the

generalization underpinning the broad reading
of that decision is unfounded. We now know
that articles inside the passenger compaftment

are rarely "within 'the area into which an
arrestee might reach,"' *351 453 tU.S., ut
460, 101 S.Ct. 2860, and blind adherence to
Belton 's faulty assumption would authorize
myriad unconstitutional searches. The doctrine
of stare declsls does not require us to approve
routine constitutional violations.

VI

l15l

Police may search a vehicle incident to
a recent occupant's arrest only if the arrestee
is within reaching distance of the passenger
compartment at the time of the search or it
is reasonable to believe the vehicle contains
evidence of the offense of arrest. When
these justifications are absent, a search of an
arrestee's vehicle will **1724 be unreasonable
unless police obtain a warrant or show that
another exception to the warranl requirement
applies. The Arizona Supreme Court correctly
held that this case involved an unreasonable
search. Accordingly, the judgment of the State
Supreme Court is affirmed.

It

is so ordered.
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escaped
Justice SCALIA, concurring
To determine what is an "unreasonable" search
within the meaning of the Fourth Amendment,

we look first to the historical practices

the

Framers sought to preserve; if those provide
inadequate guidance, we apply traditional

See

Virginia v.
Moore, 553 U.S. 164, 168 - 171, 128 S.Ct.
1s98,1602-04, 110 L.Ed.zd 559 (2008). Since
the historical scope of officers' authority to
search vehicles incident to arrest is uncertain,
standards of reasonableness.

to retrieve a weapon from his own

vehicle,

541 U.S., at 626, 124 S.Ct. 2127;
Arizona and its amici have not remedied that
significant deficiency in the present case.

It must be borne in mind that we are speaking
here only of a rule automatically permitting
a scarch when the driver or an occupant
is arrested. Where no arrest is made, we
have held that officers may search the car
if they reasonably believe "the suspect is
dangerous and ... may gain immediate control

see

of weapons." Michigan v. Long, 463

It is abundantly clear that those standards do

1032, 1049, 103 S.Ct. 3469,71 L.Ed.2d t20l
(1983). In the no-arrest case, the possibility of
access to weapons in the vehicle always exists,
since the driver or passenger will be allowed to
return to the vehicle when the interrogation is
completed. The rule of Michigan v. Long is not

Thornton v. United Stdtes, 541 U.S. 615,
629-631, 124 S.Ct. 2127, t58 L.Ed.2d 90s
(2004) (SCALIA, J., concurring in judgment),
traditional standards of reasonableness govem.
not

justify what I take to be the rule

set forth

in

)

New York v. Belton,453 U.S. 454, 101 S.Ct.
2860, 69 L.Ed.2d 768 (1981), and Thornton:
that arresting oilicers may always search an
arrestee's vehicle in order to protect themselves
from hidden weapons. When an arrest is made
in connection with a roadside stop, police
virtually always have a less intrusive and more
effective means of ensuring their safety-and a
means that is virtually *352 always employed:
ordering the arrestee away from the vehicle,
patting him down in the open, handcufhng him,
and placing him in the squad car.

Law enforcement offrcers face a risk of being
shot whenever they pull a car over. But that
risk is at its height ar the time ol the initial
confiontation; and it is not at all reduced by
allowing a search of the stopped vehicle after
the driver has been arested and placed in the
squad car. I observed in Thornton that the
Govemment had failed to provide a single
instance in which a formerly restrained anestee

WESTLAW
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at issue here.

Justice STEVENS acknowledges that an
officer-safety rationale cannot justify all
vehicle searches incident to arrest, but asserts
that that is not the rule Belton and Thornton
adopted. (As described above, I read those
cases differently.) Justice STEVENS would
therefore retain the application

of)

Chimel v.
California, 395 U.S. 752, 89 S.Ct. 2034, 23
L.Ed.2d 685 (1969), in the car-search context
but would apply in the future what he believes
our cases held in the past: that officers making
a roadside stop may search the vehicle so long
as the "arrestee is within reaching distance
of the passenger compartment at the time of
the search." Ante. at 1723. I believe that this
*353 standard fails to provide the needed
guidance to anesting oflicers and also leaves
much room for manipulation, inviting officers
to leave the scene **1725 unsecured (at least

Arizona v. Gant,556 U.S.332 (2009)
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where dangerous suspects are not involved)
in order to conduct a vehicle search. In my
view we should simply abandon the BeltonThornton charade of officer safety and overrule
those cases. I would hold that a vehicle search
incident to arrestis ipso.facto "reasonable" only
when the object of the search is evidence of
the crime for which the arrest was made, or
of another crime that the officer has probable

based rationale was least applicable: The t-act

cause to believe occurred. Because respondent

No other Justice, however, shares my view
that application of Chimel in this context
should be entirely abandoned. It seems to me

was arrested for driving without a license (a
crime for which no evidence could be expected
to be found in the vehicle), I would hold in the
present case that the search was unlawful.

of the arrest in the automobile context makes
searches on exigency grounds /ess reasonable,

not more. I also disagree with Justice ALITO's
conclusory *354 assertion that this standard
will be difficult to administer in practice, post,
al 1729 the ease of its application in this case
would suggest otherwise.

unacceptable for the Court to come forth with a
4-to-l-to-4 opinion that leaves the governing

rule uncertain.
Justice ALITO insists that the Court must
demand a good reason for abandoning prior
precedent. That is true enough, but it seems
to me ample reason that the precedent was
badly reasoned and produces erroneous (in this

See Payne v.
Tennessee, 501 U.S. 808, 827, I I I S.Ct. 2597,

case unconstitutional) results.

I

am therefore

confronted

with the choice of either leaving the current
understanding of Belton and Thornton in effect,
or acceding to what seems to me the artificial
narrowing of those cases adopted by Justice
STEVENS. The latter, as I have said, does not
provide the degree ofcertainty I think desirable
in this field; but the former opens the field

I

think are plainly unconstitutional

115 L.Ed.2d 720 (1991). We should recognize

to what

Belton 's fanciful reliance upon officer safety
for what it was: "a return to the broader sort of
[evidence-gathering] search incident to arrest

searches-which is the greater evil. I therefore
join the opinion of the Court.

that we allowed before Chimel." Thornton,
supra, at 631, 124 S.Ct. 2127 (SCALIA, J.,
concurring in judgment).
Justice ALITO argues that there is no reason
to adopt a rule limiting automobile-arrest
searches to those cases where the search's
object is evidence of the crime of arrest.
Post, at 1731 (dissenting opinion). I disagree.

This formulation of officers' authority both
preserves the outcomes of our prior cases and
tethers the scope and rationale of the doctrine
to the triggering event. Belton, by contrast,
allowed searches precisely when its exigency-

Justice BREYER, dissenting.

I

agree with Justice ALITO that) New York
v. Belton, 453 U.S. 454, 101 S.Ct. 2860, 69
L.Ed.2d768 (1981), is best read as setting forth
a bright-line rule that permits a warrantless
search of the passenger compartment of an
automobile incident to the lawful anest of an
occupant-regardless of the danger the arrested
individual in fact poses. also agree with
Justice STEVENS, however, that the rule can
produce results divorced from its underlying
Fourth Amendment rationale. Comparc Belton,

I
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supra, with

)

Chimel v. California, 395 U.S.

752, 164, 89 S.Ct. 2034, 23 L.Ed.2d 685
(1969) (explaining that the rule allowing
contemporaneous searches is justified by the
need to prevent harm to a police officer or
destruction of evidence of the crime). For that
reason I would look x*1726 for a better rule
the question before us one of first

-were
impression.

The matteq however,

is not one of

first

impression, and that fact makes a substantial
difference. The Belton rule has been followed

in

Thornton v. (Jnited
not only by this Court
States. 541 U.S. 615, 124 S.Ct. 2127, 158
L.Ed.2d 905 (2004), but also bynumerous other
courts. Principles of stare decls,s must apply,
and *355 those who wish this Court to change
a well-established legal precedent-where, as
here. there has been considerable reliance on
the legaI rule in question-bear a heavy burden.

Cf.

Leegin Creative Leather Products, Inc.
v. P,SI(S, Inc., 551 U.S. 877, 918 926, 127
S.Cr. 2705, 2719-21,168 L.Ed.2d 623 (2007)
(BREYER, J., dissenting). I have not found
that burden met. Nor do I believe that the
other considerations ordinarily relevant when
determining whether to ovemrle a case are
satisfied. I consequently join Justice ALITO's
dissenting opinion with the exception of Part
II_E.

Justice ALITO, with whom THE CHIEF
JUSTICE and Justice KENNEDY join, and

with whom Justice BREYER joins except as
to Part II-E, dissenting.
Twenty-eight years ago, in 7 New York v.
Belton. 453 U.S. 454, 460, 101 S.Ct. 2860,
69 L.Ed.2d 768 (1981), this Court held that
WESTLAlY

"when a policeman has made a lawful custodial
arrest ofthe occupant ofan automobile, he may,
as a contemporaneous incident of that arrest,
search the passenger compartment of that
automobile." (Footnote omitted.) Five years

in

Thornton v. United Stares, 541 U.S.
ago,
6l 5, 124 S.Ct. 2127 , t58L.8d.2d905 (2004)
a case involving a situation not materially
distinguishable from the situation here-the
Court not only reaffirmed but extended the

holding

of Belton, making it

applicable to
recent occupants. Today's decision effectively
ovemrles those important decisions, even
though respondent Gant has not asked us to do
so.

To take the place of the ovem.rled precedents,
the Court adopts a new two-part rule under
which a police offrcer who arrests a vehicle
occupant or recent occupant may search the
passenger compartment if (1) the arrestee is
within reaching distance of the vehicle at the
time ofthe search or (2) the offrcer has reason to
believe that the vehicle contains evidence ofthe
offense ofarrest. Ante, at1723 - l'724. The first

part of this new rule may endanger arresting
offrcers and is truly endorsed by only four
Justices; Justice SCALIA joins solely for the
purpose of avoiding a "4-to- I -to-4 opinion."
*356 Ante, at 1725 (concurring opinion). The
second part of the new rule is taken from
Justice SCALIA's separate opinion in Thornton
without any independent explanation of its
origin orjustification and is virtually certain to
confuse law enforcement officers and judges
for some time to come. The Court's decision
will cause the suppression ofevidence gathered
in many searches carried out in good-faith
reliance on well-settled case law, and although
the Court purports to base its analysis on the

Arizona v. Gant,556 U.S.332 (2009)
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landmark decision in

)

Chimet v. California,
395 U.S. 752. 89 S.Ct. 2034. 23 L.Ed.2d
685 (1969), the Court's reasoning undermines
Chimel. I would follow Belton. and I therefore
respectfully dissent.

Viewing

disagreement about the
application of the Chimel rule as illustrative of

important problem, the Belton
Court concluded that " '[a] single familiar
*357 standard' " was " 'essential to guide
police officers"' who make roadside arrests.
a persistent and

r4S3

U.S.. at 458.

l0l

S.Cr. 2860 (quoting

Dunaway v. New York, 442 U.S. 200, 213214, 99 S.Ct. 2248,60 L.Ed.2d 824 (1979)).
The Court acknowledged that articles in the
passenger compartment of a car are not always
within an arrestee's reach, but "[i]n order to
establish the workable rule this category of
cases requires," the Court adopted a rule that
categorically permits the search of a car's
passenger compartment incident to the lawful

'

I
Although the Court refuses to acknowledge that
it is ovemrling Belton and Thornlon, there can
be no doubt that it does so.
ln Belton, an offrcer on the New York Thruway
removed the occupants from a car and placed
them under arrest but did not handcuff them.
See

this

1453 U.S., at 456, 101 S.Ct. 2860; Brief

arrest of an occupant.

t453

U.S., at 460, 101

S.Ct. 2860.

for Petitioner in New York v. Belton, O.T.1980,
No. 80-328, p. 3. The officer then searched
a jacket on the **1727 car's back seat and

The precise holding

found drugs. tas: U.S., at 455, l0l S.Ct.
2860. By a divided vote, the New York Court
of Appeals held that the search of the jacket
violated Chimel, in which this Court held that
an arresting officer may search the area within

be clearer. The Court stated unequivocally:
"[W]e hold that when a policeman has
made a lawful custodial arrest of the
occupant of an automobile, he may, as
a contemporaneous incident of that arrest,

an arrestee's immediate control. See

)&Smt"

v. Belton, 50 N.Y.2d 447, 429 N.YS.2d 574,
407 N.8.2d420 (1980). The judges of the New

York Court ofAppeals disagreed on the factual
question whether the Belton arrestees could
have gained access to the car. The majority
thought that they could not have done so,

t0ia.,

at 452, n.2, 429 N.y.s.2 d

574,

4oj

N.E.2d 420, 429 N.Y.S.2d 574,407 N.E.2d, at
423, n. 2, but the dissent thought that this was
possibility, rSia., at453,429 N.Y.S.2d
574,407 N.E.2d, at 424 (opinion of Gabrielli,

a real

J.).

WESTLAW

in

Belton could not

search the passenger compartment
automobile." lbid (footnote omitted).

of

that

Despite this explicit statement, the opinion
of the Court in the present case curiously
suggests thal Belton may reasonably be read as
adopting a holding that is narrower than the one

explicitly set out in the Belton opinion, namely,
that an officer arresting a vehicle occupant may
search the passenger compartment "when the
passenger compartment is within an arrestee's
reaching distance." Ante, at 17l'7 - 1718
(emphasis in original). According to the Court,
the broader reading of Belton that has gained
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wide acceptance "may be attributable to Justice
Brennan's dissent." Ante, at 1718.

a constitutional precedent should be followed
unless there is a " 'special justification' "

for its abandonment. Dickerson v. United
Contrary to the Court's suggestion, however,
Justice Brennan's Belton dissent did not
mischaracterize the Court's holding in that case
or cause that holding to be misinterpreted.
As noted, the Belton Court explicitly stated
precisely what it held. In Thornton, the Court
recognized the scope of Belton 's holding.

See

541 U.S., at 620, 124 S.Ct. 2127.
So did Justice SCALIA's separate opinion.
See id., at 625, 124 S.Ct. 2127 (opinion
concurring in judgment) ("1n [BeltonJ we set
forth a bright-line rule tbr arrests of automobile
occupants, holding that ... a search of the
whole [passenger] compartment is justified
in every case"). So does Justice SCALIA's
opinion in the present *358 case. See ante, at
1724 (Belton and Thornton held that "arresting
officers may always search an arrestee's vehicle
in order to protect themselves from hidden
weapons"). This "brighrline rule" has now
been interred.

States, 530 U.S. 428, 443,120 S.Cr.2326,147
L.E,d.2d 405 (2000). Relevant factors identified
in prior cases include whether the precedent

has engendered

reliance, id., at 442,

S.Ct. 2326, whetherthere has been an important
change in circumstances in the outside world,

Randall v. Sorrell, 548 U.S. 230,244, 126
S.Ct.2479, 165 L.Ed.zd 482 (2006) (plurality

opinion);!

Coronodo Oit & Gas Co.,
285 U.S. 393,412,52 S.Ct. 443,76L.Bd.qrs
(1932) (Brandeis, J., dissenting), whether the
-Bar net v.

precedent has proved to be unworkable, Weth
v. Jub

e I

ir"er 54 I U. S. 26'7, 306, 124 S.Ct. 17 69,

158 L.Ed.2d 546 (2004) (plurality opinion)
(citing : porn", supra, at 827, 1 1 1 S.Ct. 2597),
whether the precedent has been undermined

by later decisions,

)

Pott"rron ,.
McLean Credit Union, 491 U.S. 164, 173see, e.g.,

174,109 S.Ct. 2363, 105 L.Ed.2d 132 (1989),
and whether the decision was badly reasoned,
Vieth, supra, at 306, 124 S.Ct. 1769

opinion). These factors weigh
II

120

(plurality

in favor of

retaining the rule established in Belton.

Because the Court has substantially ovem.rled

Belton alnd Thornton, the Court must explain
why its departure from the usual rule of
stare decisis is justified. I recognize lhat stare
decisis is not an "inexorable command,"
**1728 Payne v. Tennessee, 50i U.S. 808,
828, 111 S.Ct. 2597, I l5 L.Ed.2d 720 (1991),
and applies less rigidly in constitutional cases,

Glidden Co. v. Zdanok, 370 U.S. 530,
543, 82 S.Cr. 1459, 8 L.Ed.2d 671 (1962)
(plurality opinion). But the Court has said that

vrtslltw

1r

20i

A
Reliance. While reliance is most important in
"cases involving property and contract rights,"

Payne, supra, at 828, 111 S.Ct. 2597, the
Court has recognized that reliance by law
enforcement officers is also entitled to weight.
kt Dickerson, the Court held that principles
of stare decisis "weigh[ed]" heavily *359
against

ovemrling Miranda

v. Arizona, 384

Arizona v. Gant, 556 U.S. 332 (2009)
129 S.Ct. '1710, 173 L.Ed.2d 485,77 USLW 4285. Og Cal. Daily Op. Serv. 4732

U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694
(

1966), because the Miranda rule had become

"embedded in routine police
U.S., at 443, 120 s.Ct.2326.

practice."

530

If

there was reliance in Dickerson, lhere
certainly is substantial reliance here. The
Belton rulehasbeen taught to police ofiicers fbr
more than a quarter century. Many searchesalmost certainly including more than a few that

figure in cases now on appeal-were conducted
in scrupulous reliance on that precedent. It is
likely that, on the very day when this opinion is
announced, numerous vehicle searches will be
conducted in good faith by police officers who
were taught the Belton

nie.

The opinion of the Court recognizes that
"Belton has been widely taught in police
academies and that law enforcement officers
have relied on the rule in conducting vehicle
searches during the past 28 years." Ante, at
1722

-

1723. But for the Court, this seemingly

counts for nothing. The Court states that "[w]e

have never relied on stare decisis to justifu
the continuance of an unconstitutional police
practice," anle, at 1722, but of course the
Court routinely relies on decisions sustaining
the constitutionality of police practices without

doing what the Court has done here-sua
sponte considering whether those decisions
should be overruled. And the Court cites
no authority for the proposition that slare
decisis may be disrcgarded or provides only
lesser protection when the precedent that
is challenged is one that sustained the
constitutionality of a law enforcement practice.

The Court also errs

in

arguing that the

reliance interest that was given heavy weight

W€STLAW

..:

i

in Dickerson was not "police reliance on

a

rule requiring them to provide wamings but to
the broader societal reliance on that individual
right." Ante, at 1723. The Dickerson opinion
makes no reference to "societal reliance," and
petitioner in that case contended that there had
been reliance on Miranda because, **I729
among other things, "[flor nearly thirty-five
years, Miranda's requirements ha[d] shaped
law enforcement training [and] police *360
conduct." See Brief for Pelitioner in Dickerson
v. United States, O.T.1999, No. 99-5525, p. 33.

B
Changed circumstances. Abandonment of the
Belton rule cannot be justified on the gtound
that the dangers surrounding the arrest of a
vehicle occupant are different today than they
were 28 years ago. The Court claims that "[w]e
now know that articles inside the passenger
compartment are rarely 'within "the area into
which an arrestee might reach," " ante, at
1723 1724, but surely it was well known in
1981 that a person who is taken from a vehicle,
handcuffed, and placed in the back of a patrol
car is unlikely to make it back into his own car

'

to retrieve a weapon or destroy evidence.

C

Workability. The Belton rule has not proved to
be unworkable. On the contrary the rule was
adopted for the express purpose of providing
a test that would be relatively easy for
police officers and judges to apply. The Court
correctly notes that even the Belton rule is not
perfectly clear in all situations. Specifically, it
'21

Arizona v. Gant,556 U.S. 332 (2009)
'129

S.Ct. 1710, 173 l.Ed.2d 485,77 USLW 4285, 09 Cal. Daily Op. Serv. 4732...

is sometimes debatable whether a search is or by overruling Belton. Belton represented only
is not contemporaneous with an arrest, an /e, at a modest-and quite defensible-extension of
1720,but that problem is small in comparison Chimel, as I understand that decision.
with the problems that the Court's new two-part
Prior lo Chimel, the Court's precedents
rule will produce.
permitted an arresting officer to search the area
within an arrestee's "possession" and "control"
The first part of the Court's new rule-which
permits the search of a vehicle's passenger for the purpose of gathering evidence. See
l39S U.S., at759-760,89 S.Ct. 2034. Based
compartment if it is within an arrestee's
reach at the time of the search-reintroduces
on this "abstract doctrine," ) id., at 760, n. 4,
the same sort of case-by-case, fact-specific 89
S.Ct. 2034. the Court had sustained searches
decisionmaking that the Belton rtle was
that extended far beyond an arrestee's grabbing
adopted to avoid. As the situation in Belton
area. See ) Unitrd States v. Rabinowitz, 339
illustrated, there are cases in which it is unclear
u.s. 56, 70 s.ct. 430,94 L.Ed. 653 (1950)
whether an arrestee could retneve a weapon or
(search of entire office); ) Harris v. (Jnited
evidence in the passenger compartment ofa car.
States, 331 U.S. i45, 67 S.Ct. 1098, 9l L.Ed.
1399 (1947) (search of entire apartment).
Even more serious problems will also result

from the second part of the Court's new rule,
which requires offrcers *361 making roadside
arrests to determine whether there is reason to
believe that the vehicle contains evidence of
the crime of arrest. What this rule permits in a
variety of situations is entirely unclear.

D

Consistency with later cases. The Belton
bright-line rule has not been undermined by
subsequent cases. On the contrary, that rule was
reaffirmed and extended just five years ago in

Thornton.

E

Bad reasoning. The Court is harshly critical
of Belton's reasoning, but the problem that
the Court perceives cannot be remedied simply

**1730 The Chimel Court, in an opinion
written by Justice Stewart, ovemrled these
cases. Concluding that there are only two
justifications for a warrantless search incident
to arrest-oflicer safety and the preservation of
evidence-the Court stated that such a search
must be confined to "the arrestee's person"
and "the area from within which he might
gain possession of a weapon or destructible
evidence."
2034.

r395 u.s., at'762 763,89 S.Ct.

Unfortunately, Chimel did not say whether "the
area from within which [an arrestee] might
gain possession of a weapon or destructible
evidence" is to be measured at the time of
*362 the arrest or at the time of the search,
but unless the Chimel rule was meant to be a
specialty rule, applicable to only a few unusual
cases, the Couft must have intended for this
area to be measured at the time of arrest.

Arizona v. Gant,556 U.S. 332 (2009)
'129

S.Ct. 1710, 173 L.Ed.2d 485.77 USLW 4285. 09 C;L Daily Op. Serv. 4732...

I

do not think that this is what the Chimel
This is so because the Court can hardly have Court intended. Handcuffs were in use in 1969.
failed to appreciate the following two facts. The ability ofarresting offtcers *363 to secure
First, in the great majority of cases, an officer arrestees before conducting a search-and their
making an arrest is able to handcuff the arrestee incentive to do so-are facts that can hardly
and remove him to a secure place before have escaped the Court's attention. I therefore
conducting a search incident to the arrest.

See

1719, t. 4 (stating that it is "the
rare case" in which an arresting officer cannot

ante,

at

believe that the Chimel Court intended that its
new rule apply in cases in which the arrestee is
handcuffed before the search is conducted.

secure an arrestee before conducting a search).

Second, because it is sal'er for an arresting
officer to secure an arrestee before searching,
is likely that this is what arresting officers do
the great majority of cases. (And it appears,

The Belton Courl, in my view, proceeded on
it the basis ofthis interpretation of Chimel. Again
in speaking through Justice Stewarl, the Belton
not Court reasoned that articles in the passenger
surprisingly, that this is in fact the prevailing compartment of a car are "generally, even
practice. l y Thus, ifthe area within an arrestee's if not inevitably," within an arrestee's reach.
reach were assessed, not at the time of arrest, t 453 U.S., at 460, l0l S.Ct. 2860. This is
but at the time of the search, the Chimel rule undoubtedly tiue at the time of the arrest of a
person who is seated in a car but plainly not true
would rarely come into play.
when the person has been removed from the
Moreoveq ifthe applicability of the Chimelrule car and placed in handcuffs. Accordingly, the
turned on whether an arresting offrcer chooses Belton Court must have proceeded **1731 on
to secure an arrestee prior to conducting a the assumption that the Chimel rule was to be
search, rather than searching first and securing applied at the time ofarrest. And that is why the
the arrestee later, the rule would "create a Belton Covrt was able to say that its decision
perverse incentive for an arresting officer to "in no way alter[ed] the fundamental principles
prolong the period during which the arrestee is established in the Chimel case regarding the
kept in an area where he could pose a danger to basic scope of searches incident to lawful

officer."

(Jnited States v. Abdul-Saboor
85 F.3d 664,669 (C.A.D.C.1996). If this is
the law, the D.C. Circuit observed, "the law
would truly be, as Mr. Bumble said, 'a ass.' "
the

/Dfd. See also llnited States v. Tejada, 524
F.3d 809, 812 (C.A.'1 2003) ('tllf the police
could lawfully have searched the defendant's
grabbing radius at the moment ofarrest, he has
no legitimate complaint if, the better to protect
themselves from him, they first put him outside
that radius").

custodial arrests." 1453 U.S., at 460, n. 3,
101 S.Ct. 2860. Viewing Chimel as having
focused on the time of arrest, .Bel/or 's only new

step was to eliminate the need to decide on a
case-by-case basis whether a particular person
seated in a car actually could have reached
the part of the passenger compartment where

a weapon or evidence was hidden. For this
reason, if we are going to reexamine Belton, we

should also reexamine the reasoning in Chimel
on which Bel,on rests.

Arizona v. Gant,556 U.S. 332 (2009)
129 S.Ct. 1710. 173 L.Ed.2d 485, 77 USLW 4285, 09 Cal. Daily Op. Serv.4732

F

The Court, however, does not reexamine
Chimel and thus leaves the law relating to
searches incident to arrest in a confused and
unstable state. The first part of the Court's
new rwo-part rule .which permits an arresting
officer to search the area within an arrestee's
reach at the time of the search-applies, at
least for now, only to vehicle occupants *364
and recent occupants, but there is no logical
reason why the same rule should not apply to
all arrestees.

The second part

vehicle occupants can generally reach, !453
U.S., at 460, 101 S.Ct. 2860, but since the
second part of the new rule is not based on
ofticer safety or the preservation of evidence,
the ground for this limitation is obscure.

more likely to contain evidence of the crime of
arrest than of some other crime, but if reasonto-believe is the governing standard fbr an
evidence-gathering search incident to arrest, it
is not easy to see why an officer should not be
able to search when the officer has reason to
believe that the vehicle in question possesses

evidence of a crime other than the crime of

2

*365 III

of the Court's new

rule,
which the Court takes uncritically from Justice
SCALIA's separate opinion in Thornton, raises
doctrinal and practical problems that the Court
makes no effort to address. Why, for example,
is the standard for this type of evidencegathering search "reason to believe" rather than
probable cause? And why is this type ofsearch
restricted to evidence of the offense of arrest?
It is true that an arrestee's vehicle is probably

arrest.

Nor is it easy to see why an evidence-gathering
search incident to arrest should be restricted
lo the passenger compartment. The Belton rule
was limited in this way because the passenger
compartment was considered to be the area that

Respondent

in this case has not

us to overule Belton, much less

asked

Chimel.

Respondent's argument rests entirely on an
interpretation of Belton that is plainly incorrect,

an interpretation that disregards Belton 's
explicit delineation of its holding. I would
therefore leave any reexamination of our
prior precedents for another day, if such a
reexamination is to be undertaken **1732 at
all. In this case, I would simply apply Belton
and reverse the judgment below.

All Citations
556 U.S. 332,129 S.Ct. 1710, 173 L.Ed.2d 485,

77 USLW 4285,09 Cal. Daily Op. Serv. 4732,
2009 Daily Journal D.A.R. 5611, 21 Fla. L.
Weekly Fed. S 78 l. 47 A.L.R. Fed. 2d 657

Footnotes

i

Arizona v. Gant,556 U.S. 332 (2009)
129 S.Ct. 1710, 173 L.Ed.2d 485, 77 USLW 4285, 09 Cal. Daily Op. SeN. 4732..

The syllabus constitutes no part of the opinion of the Court but has been prepared

See

United States
by the Reporter of Decisions for the convenience of the reader.
S.Ct.
282,
50
L.Ed.
499.
v. Detroit Timber & Lumber Co., 200 U.S. 321, 337,26

The officer was unable to handcuff the occupants because he had only one set of
handcuffs. See Brief for Petitioner in New York v. Belton, O.T.1 980, No. 80-328, p.
3 (hereinafter Brief in No. 80-328).
Compare ' tJnited Sfates v. Green, 324 F.3d 375, 379 (C.A.5 2003) (holding that
Belton did not authorize a search of an arrestee's vehicle when he was handcuffed
and lying facedown on the ground surrounded by four police officers 6-to-10 feet
from the vehicle), United Stafes v. Edwards, 242 F.3d 928, 938 (C.A.10 2001)
(finding unauthorized a vehicle search conducted while the arrestee was handcuffed

1

2

and

United States v. Vasey, 834 F .2d 782,787 (C.4.9
1987) (finding unauthorized a vehicle search conducted 30-to-45 minutes after an
arrest and afterthe arrestee had been handcuffed and secured in the back ofa police
car), with ? united Stafes v. Hrasky,453 F.3d 1099, 1 1 02 (C.A.8 2006) (upholding
a search conducted an hour after the arrestee was apprehended and after he had
been handcuffed and placed in the back of a patrol car),t l-lnited Slafes v. Weaver,
433 F.3d 1 1 04, 1 'l 06 (C.A.g 2006) (upholding a search conducted 10-to-1 5 minutes
after an arrest and after the arrestee had been handcuffed and secured in the back of
in the back of a patrol car),

)

United States v. White,871 F.2d 41 ,44 (C.A.61989) (upholding
a patrol car), and
a search conducted afterthe arrestee had been handcuffed and secured in the back
of a police cruiser).
The practice of searching vehicles incident to arrest after the arrestee has been
handcuffed and secured in a patrol car has not abated since we decided Thornton.

3

See, e.9., 'eLlnited Sfates v. ltturphy,221 Fed.Appx.715,717 (C.A.10 2007);
; Hrasky, 453 F.3d, at 1100; )Weaver, 433 F.3d, at 1105; r United Stafes v.
Williams, 170 Fed.Appx. 399, 401 (C.A.6 2006); 'lJnited Sfales v. Dorsey, 418
F.3d 1038, 1041 (C.A.g 2OO5);)UnitedStafes v. Osife,39B F.3d 1143,1144(C.A.9
2OO5)t t tJnited States v. Sumratt, 115 Fed.Appx.22,24 (C.A.10 2004).
4

Because officers have many means of ensuring the safe arrest of vehicle occupants,
it will be the rare case in which an officer is unable to fully effectuate an arrest so
that a real possibility of access to the arrestee's vehicle remains. Cf. 3 W. LaFave,
Search and Seizure $ 7.1(c), p. 525 (4th ed.2004) (hereinafter LaFave) (noting that
the availability of protective measures "ensur[es] the nonexistence of circumstances
in which the arrestee's 'control' of the car is in doubt"). But in such a case a search
incident to arrest is reasonable under the Fourth Amendment.

5

See

t

lrtlaryland v. Garrison,480 U.S. 79,84,107 S.Ct. 1013, 94 L.Ed.2d72 (1987),

Chimel v. California, 395 U.S. 752, 760-761,89 S.Ct. 2034

WESTLAW

(1969);

Stanford

Arizona v. Ganl, 556 U.S. 332 (2009)
129 S.Ct. 1710, 173 L.Ed.2d 485,77 USLW 4285. 09 Cal. Daily Op. Serv. 4732

v. Texas,379 U.S. 476, 480484, 85 S.Ct. 506, 13 L.Ed.2d 431 (1965); )Weeks
v. United States,232 U.S. 383, 389-392, 34 S.Ct. 341, 58 L.Ed. 652 (1914);
I Boyd v. United States, 1 16 U.S. 616,624-625,6 S.Ct. 524, 29 L.Ed. 746 (1886);
see also 10 C. Adams, The Works of John Adams 247-248 (1856). Many have
observed that a broad reading of Belton gives police limitless discretion to conduct
exploratory searches. See 3 LaFave $ 7.1(c), at 527 (observing that Belton creates
the risk "that police will make custodial arrests which they otherwise would not
make as a cover for a search which the Fourth Amendment otherwise prohibits");
see also tlJnited Slates v. McLaughtin,lTO F.3d 889,894 (C.A.g 1999) (Trott, J.,
concurring) (observing thal Belton has been applied to condone "purely exploratory
searches of vehicles during which officers with no definite objective or reason for
the search are allowed to rummage around in a car to see what they might find");
Stafe v. Pallone,2001 Wl 77, fll| 87-90, 236 Wis.2d 162,203-204, and n. 9, 613
N.W.2d 568, 588, and n. I (2000) (Abrahamson, C.J., dissenting)
v. Pierce, 136 N.J. 184,211,642 A.2d 947,961 (1994) (same).
6

7

(same);

Stale

Compare

Unlfed States v. Caseres, 533 F.3d 1064,1072 (C.A.g 2008) (declining
to apply Belfon when the arrestee was approached by police after he had exited his

vehicle and reached his residence), with r Rarney v. Commonweatth, 197 S.W.3d
89, 94-95 (Ky.2006) (applying Belfon when the arrestee was apprehended 50 feet
from the vehicle), and Black v. State, 810 N.E.2d 713, 716 (lnd.20O4) (applying
Belton when the arrestee was apprehended inside an auto repair shop and the
vehicle was parked outside).
Compare McLaughtin. 170 F.3d, at 890-891 (upholding a search that commenced

';

five minutes after the arrestee was removed from the scene), ; United Slales v.
Snook, 88 F.3d 605, 608 (C.A.8 1996) (same), and) tLnited States v. Doward, 41
F.3d 789, 793 (C.A.1 1994) (upholding a search that continued after the arrestee
was removed from the scene), with Unlted States v. Lugo, 978 F.2d 631, 634
(C.A.10 1992) (holding invalid a search that commenced after the arrestee was

B

removed from the scene), and $State v. Badgett.200 Conn. 412,427428,512
A.2d 160, 169 (1986) (holding invalid a search that continued after the arrestee was
removed from the scene).
At least eight States have reached the same conclusion. Vermont, New Jersey, New
Mexico, Nevada, Pennsylvania, New York, Oregon, and Wyoming have declined

to follow a broad reading of Belton under their state constitutions. See Stafe v.
Bauder, 181 Vt. 392, 401 ,924 A.2d 38, 4647 (2007); Stale v. Eckel 185 N.J.
523, 540,888 A.2d 1266, 1277 (2006); Camacho v. State, 119 Nev. 395, 399-

400,75 P.3d 370, 373-374

(2003);

Vasquez v. Sfafe, 990 P.2d 476, 488-489

'26

Arizona v. Gant, 556 U.S. 332 (2009)
rzg

sct. rzro, 173t-Ed.2d 485,77 usLW 42s5,

rsfate

09 Caa. Dairy Op. Serv.

--

rZa).:.

N.M.628,636, 944P.2d 276, 1997-NMCA081 (Ct.App.), overruled on other grounds by I Sfate v. Steinzig,127 N.M. 752,987
P.2d 409,1999-NMCA-107 (Ct.App.); Commonwealth v. White, 543 Pa. 45, 57,
669 A.2d 896, 902 (1995); People v. Blasich, 73 N.Y.2d 673, 678,543 N.Y.S.2d
(Wyo.1999);

9

10

v. Arredondo,123

40,541N.E.2d 40, 43 (1989); State v. Fes/ec 68 Or.App. 609, 612, 685 P.2d 1014,
1016-1017 (1984). And a Massachusetts statute provides that a search incident to
arrest may be made only for the purposes of seizing weapons or evidence of the
offense of arrest. See' Commonwealth v. Toole, 389 Mass. 159, 161-162, 448
N.E.2d 1264, 1266-1267 (1983) (citing Mass. Gen. Laws, ch.276, S 1 (West2006)).
Justice ALITO's dissenting opinion also accuses us of "overrul [ing]" Belton and
Thornton v. United States, 541 U.S. 615,124 5.C1.2127,158 L.Ed.2d 905 (2004),
"even though respondent Gant has not asked us to do so." Post, a|1726. Contrary to
that claim, the narrow reading of Belton we adopt today is precisely the result Gant
has urged. That Justice ALITO has chosen to describe this decision as overruling
our earlier cases does not change the fact that the resulting rule of law is the one
advocated by respondent.
Justice STEVENS concurred in the judgmenlin'Belton,453 U.S., at463, 101 S.Ct.

-

2860, for the reasons stated in his dissenting opinion in Robbrns v. California, 453
U.S. 420, 444, 101 S.Ct. 2841 , 69 L.Ed.2d 744 (1981), Justice THOMAS joined the

in

Court's opinion
Thornton,541 U.S. 615, 124 5.C1.2127 ,158 L.Ed.2d 905, and
Justice SCALIA and Justice GINSBURG concurred in the judgment in that case,

11
1
2

id., at625, 124 S.Ct.2127.
Because a broad reading of Belton has been widely accepted, the doctrine of
qualified immunity will shield officers from liability for searches conducted in
reasonable reliance on that understanding.
See lrr'loskovitz, A Rule in Search of a Reason: An Empirical Reexamination of
Chimel and Belton,2002 Wis. L.Rev. 657, 665.
I do not understand the Court's decision to reach the following situations. First, it is
not uncommon for an officer to arrest some but not all of the occupants of a vehicle.
The Court's decision in this case does not address the question whether in such
a situation a search of the passenger compartment may be justified on the ground
that the occupants who are not arrested could gain access to the car and retrieve a
weapon or destroy evidence. Second, there may be situations in which an arresting
officer has cause to fear that persons who were not passengers in the car might
attempt to retrieve a weapon or evidence from the car while the officer is still on the
scene. The decision in this case, as I understand it, does not address that situation
either.
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MEMORANDUM
This memorandum is uncorrected and subject to
revision before publication in the New York Reports.
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The People &c.,
Respondent,

Nathaniel Mabry,
Appellant.

Submined by Denise M. Fabiano, for appellant.
Submitted by Hannah X. Scotti, for rcspondent.

MEMORANDUM:
The order of the Appellate Division should be reversed and the case remitted to
Supreme Court for further proceedings in accordance with this memorandum.

-l-

-2-

SSMNo.8

The People failed to establish that the warrantless search of defendant's backpack
was a valid search incident to anest (see People v Jimenez,22 NY3d 717, 721-722 [2014]).
The record does not contain evidence supporting a determination that the backpack was in

defendant's "immediate control or'grabbable area"' (People v Gokey,60 NY2d 309,312

[1983]; see People v ll'heeler,2 NY3d 3'10,373 [2004]). There is a lack of testimony in
the record indicating where the bag was in relation to defendant immediately prior to the

search. Because Supreme Court denied defendant's suppression motion without reaching
the People's alternative argument raised in opposition, we remit the matter to Supreme

Court (see People v Garcia, 20 NY3d

3

17, 324

l20l2l; People v LaFontaine, 92 NY2d

470,476f1998); People v Turriago,90 NY2d'77,87 11997)).

On review of submissions pursuant to section 500. I I of the Rules, order reversed and
case remitted to Supreme Court, Queens County, for further proceedings in accordance
with the memorandum herein. Chief Judge DiFiore and Judges Rivera, Stein, Fahey,
Garcia and Wilson concur.

Decided May 27,2021
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People v Mabry, 184 A.D.3d 867 (2020)
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160,2020 N.Y Slip Op.03540

him of burglary in the second degree (two
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HEADNOTES
Crimes

Unlawful Search and Seizure

Search Incident to

Arrest-Exigent

Circumstances

law enforcement offi cials.
Ordered that the judgment is affirmed.

*868 On Aprit 12, 2013, at

10:22 a.m.,
the police received a radio transmission of
a burglary in progress in Queens County.
The police proceeded to the subject location.
Approximately two minutes after the initial
radio transmission, another transmission was
received stating that the complainant saw the
perpetrator, whom the complainant described

as a black male wearing a black
and carrying a backpack, exit from

Crimes
Right to Counsel
Effective Representation

Janet E. Sabel, New York,

counts), criminal possession of stolen property
in the fourth degree (two counts), criminal
possession ofstolen property in the fifth degree
(three counts), and possession of burglar's
tools, upon his plea of guilty, and imposing
sentence. The appeal brings up for review
the denial (Steven W. Paynter, J.), after a
hearing (Arthur J. Cooperman, J.H.O.), of those
branches of the defendant's omnibus motion
which were to suppress physical evidence,
identification testimony, and his statement to

NY (Denise Fabiano

of counsel), for appellant.
Melinda Katz, District Attorney, Kew Gardens,
NY (John M. Castellano, Johnnette Traill,
Sharon Y. Brodt, and Aurora Alvarez-Calderon
of counsel), for respondent.
Appeal by the defendant fiom a judgment of
the Supreme Court, Queens County (John B.
Latella, J.), rendered April 14,2015, convicting

hat
the

complainant's house and flee eastbound on a
bicycle. Approximately rwo minutes later, the
police observed the defendant, who matched
that description, riding a bicycle approximately
five blocks from the complainant's house.
Upon stopping the police vehicle and activating
its lights and sirens, police officers exited the
vehicle and ran toward the defendant. The
defendant tumed his bicycle around and fled.
One of the officers pursued the defendant in
the police vehicle. The defendant's bicycle got
wedged between a parked car and the police
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126 N.Y.S.3d'160,2020 N.Y. S|p Op.03540

vehicle, at which time the defendant f'ell offthe
bicycle.

Approximately

one minute later, the

complainant arrived at the scene and yelled,
"that's him, that's him." Subsequent to the
complainant's identification, the defendant was
placed under arrest. The complainant informed
the police that the defendant had broken into
his house. The police recovered the defendant's
backpack on the street at the location of
the defendant's arrest, inside of which were
items belonging to the complainant and others,
including, inter alia, three laptops, jewelry, and
two passports. At the police station house, the
defendant spontaneously stated, "I'm done, I'm
done."

The defendant was charged with burglary
in the second degree (two counts), criminal
possession of stolen property in the fourth
degree (two counts), criminal possession of
stolen property

in the fifth degree (three

counts), and possession ofburglar's tools. After
a hearing, the Supreme Court denied those

branches

was to suppress physical evidence. As an initial

matter, contrary to the People's contention,
*869 the defendant's arguments on appeal
that the police lacked reasonable suspicion and
probable cause to stop and arrest him and
that the warrantless search of his backpack
incident to his arrest was illegal are preserved
for appellate review (see People v Houston, 143
AD3d 737,738 12016l; People v Palmer,84
AD3d 1414, 1414 [20r1]).

The police had reasonable suspicion

to
pursue and stop the defendant based on the
description of the perpetrator which matched
the defendant's appearance, the close proximity
to the crime scene, and the short passage of
time between the commission of the crime and
the observation of the defendant (see People v
Currie, 13 I AD3d 1265, 1265 [2015]; People v
Palmer,84 AD3d at 1414). The police also had
probable cause to arrest the defendant based
on the complainant's spontaneous identification

near the crime scene shortly after the police
stopped the defendant (see People v Daye,
194 AD2d 339,339-340 f1993); see generally

of the defendant's omnibus motion

where were to suppress physical evidence,
identification testimony, and the statement the
defendant made to law enforcement offrcials.
The defendant pleaded guilty to all the charges
in the indictment and but retained his right
to appeal. He was thereafter adjudicated
and sentenced as a persistent violent felony
offender predicated upon a 1999 conviction
of burglary in the second degree and a 2009
conviction of attempted burglary in the second
degree.

We agree with the Supreme Court's denial of
that branch of the defendant's motion which
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People
[1

v De Bour, 40 NY2d

210, 223

e76]).

Moreover, we find that the police were
justified in searching the defendant's backpack
incident to his arrest. "Under the State
Constitution, to justiff a warrantless search
incident to arrest, the People must satisff
two separate requirements. The first imposes
spatial and temporal limitations to ensure that
the search is not signihcantly divorced in
time or place from the arrest. The second,
and equally important, predicate requires the
People to demonstrate the presence of exigent
circumstances"

(

People v Jimenez,22 NY3d

-lhomsorr Reuters. No claim to original U.S. Oovernme nt Works
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,

721-'722 [2014] [citations and intemal
quotation marks omittedl).
717

"Exigent circumstances may be established
by a showing that the search was necessary
to ensure the safety of the public or the
arresting officer, or that it was necessary to
prevent the destruction or concealment of
evidence" (People v Houston, 143 AD3d at
739; see People v Jimenez, 22 NY3d at
722). "lElven a bag within the immediate
control or grabbable area of a suspect at
the time of his [or her] arrest may not be
subjected to a warrantless search incident to
the arrest, unless the circumstances leading
to the arrest support a reasonable belief that
the suspect may gain possession of a weapon
or be able to destroy evidence located in

the bag" ( People v Jimenez,22 NY3d at
122 fintemal quotation marks omitted]; ^see
People v Gokey, 60 NY2d 309, 3l I [1983]).
A container may not be searched for a weapon
is apparent that is so
or evidence
securely fastened that the person arrested
cannot quickly reach its contents, or the person
arrested makes unmistakably clear that he or

if it

it

will not seek to reach the contents, or
the *870 container is so small that it could
not contain a weapon or evidence of the
crime (.see People v Smith. 59 NY2d 454,
she

458-459 [1983]). "While an offtcer need not
affirmatively testify as to safety concems to
establish exigency, such apprehension must be
objectively reasonable" (People v Jimenez,22
NY3d at 723; see People v Dunbar, 183 AD3d
1263 12020); People v Diaz, 107 AD3d 401,
402 12013)). Notably, "[t]he crime for which
there is probable cause to make the arrest may
itselfprovide the requisite exigency"
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(

People

v Jimenez,22 NY3d at 722). "Exigency may
also derive from circumstances other than the
nature ofthe offense" (id ).

Applying these principles here, contrary to the
defendant's contention and the determination
of our colleague in the dissent, the evidence
adduced at the suppression hearing, as well as
the reasonable inferences that may be drawn
there{iom, established that: (1) the defendant's
arrest and the police search of the backpack
were in close lemporal proximity of each other,
and (2) the search was justified by exigent
circumstances.

According to the testimony adduced at the
suppression hearing, after being chased by
the police, the defendant fell off his bicycle
onto the street. When the complainant arrived
one minute later and identified the defendant,
the defendant was standing up and had
not yet been handcuffed. Immediately after
the complainant's identification, the defendant
was placed under arrest. Approximately two
minutes after the defendant's arrest, the police

searched the subj ect backpack which was
"on the street, at the location of the arrest."
These facts show that the arrest and search of
the backpack were for all practical purposes
conducted at the same time and in the same

place (see People v Smith, 59 NY2d at
459). Additionally, at the time of the arrest,
the backpack, which was "on the street, at
the location of the arrest," could have been
accessed by the defendant and had not yet been

reduced to the exclusive control ofthe police.

Additionally, the circumstances support a
reasonable belief that the search of the
backpack was necessary to ensure the safety

People v Mabry, '184 A.D.3d 867 (2020)
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of the arresting otl'rcers and the public. The
police responded to and arrested the defendant
for a burglary, a violent crime. In addition,
the defendant was not cooperative with the
police. Indeed, the defendant was arrested at
the conclusion of a police chase, following
his flight from the police on a bicycle.
Moreover, the setting of the defendant's arrest
and search ofthe backpack was a public street.
These circumstances gave rise to objective and
legitimate reasons for the *871 search of the
backpack (see
185 [2ole]).

)

People v Harris, 174 AD3d

The defendant's reliance
(556 US 332 [2009])

on

Arizona v Gant

and

People v Jimenez
(22 NY3d at 717) is misplaced. The lacts
of those two cases are distinguishable from

the facts of this case. In Arizona v Gant
(556 US at 335), a police offrcer searched the
defendant's car after the defendant was locked
in the back of a patrol car, having already
been handcuffed and arrested for driving with
a suspended license. While searching the
defendant's car, the officer discovered cocaine
in the pocket of a jacket on the backseat (see

,d). The United

States Supreme Court agreed

with the holding of the Arizona Supreme Court
that a search incident to arrest exception to
the Fourth Amendment's warrant requirement
did not apply since the defendant could not
have accessed his car to retrreve weapons or
evidence at the time ofthe search (see id.).

ln People v Jimenez (22 NY3d at 723-724),
other than a police officer's perception that
a large purse that was removed from the
defendant's shoulder appeared to be healy,
there were

WESTtAW

no

circumstances supporting a

reasonable belief that the purse contained
weapon or destructible evidence, and nothing
connected the defendant or the codefendant
to the burglary report at the building in the
lobby of which the defendant was arrested for
trespass.

Moreover, contrary to his contention, the
defendant was not deprived of his right to
the effective assistance of counsel at the
suppression hearing when defense counsel
rested on the record instead of making a
closing argument at the suppression hearing
(see People v Rodrigtez, 134 AD3d 512, 513

'

People v Johnson, 37 AD3d
363 12007)). " 'A defendant is not denied
effective assistance of trial counsel merely
because counsel does not make a motion or
argument that has little or no chance of success'
" (People v Adelman, 36 AD3d 926, 928
[2007], quoting People v Stultz,2 NY3d 277,

l20l5l; cf.

287 12004); see People v Caban, 5 NY3d
143, 152 [2005]). For this same reason, the
defendant's counsel was not ineffective because

he failed to challenge the constitutionality
of the 2009 conviction used to support the
def'endant's adjudication as a persistent violent

felony offender.

The defendant's remaining contentions
without merit. Rivera,

J.P.,

are

Austin and Iannacci,

JJ., concur.

Leventhal, J., dissents, and votes to remit the
matter to the Supreme Court, Queens County,
for a new determination of those branches of
the defendant's omnibus motion which were to
suppress physical evidence and his statement to
law enforcement *872 officials in accordance
herewith, and thereafter a report to this Court
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advising ofthe new determination, and to hold
the appeal in abeyance in the interim, with the
following memorandum: I respectfully dissent
because I believe that the warrantless search of
the defendant's backpack incident to arrest was
not justified.

quoting People v Smith, 59
NY2d 454, 458 [1983]; see' People v Gokey,

At the outset, I agree with
learned colleagues that, contrary to

presence of exigent circumstances"

my
the

People's argument, the defendant's contentions

challenging the warrantless search

of

his

backpack are preserved for appellate review
(see CPL 470.05 l2l; People v Houston, 143
AD3d 737, 738 12016); People v Palmer, 84
AD3d 1414, t4t4 120111).

"The protections embodied in article I, $ 12
of the New York State Constitution serve
to shield citizens from warrantless intrusions
on their privacy interests, including their
personal effects"

(

'People

v

Jimenez, 22

NY3d 717, 719 120141; see People v Gokey,
60 NY2d 309,312 [1983]). " 'All warrantless
searches presumptively are unreasonable per
se,' and, thus, '[w]here a warrant has not
been obtained, it is the People who have the
burden of overcoming' this presumption of
unreasonablene ss" (People v Anderson, 142
AD3d 713, 714 120161, q'toting People v
Hodge,44 NY2d 553, 557 [1978]; see People
Jimenez,22 NYSd at
60 NY2d at 312).
v

719;

People v Gokey,

the anest'

"

(1d.,

60 NY2d at 312).

"The second, and equally important, predicate
requires the People to demonstrate the

(,

People

v Jimenez, 22 NY3d at 722; see People v
Gokey, 60 NY2d at 312,313;' People v Smith,
59 NY2d at 458). "The Court of Appeals
has recognized two interests underlying the
exigency requirement: 'the safety ofthe public
and the arresting officer; and the protection
of evidence from destruction or concealment'
" (People v Anderson, 142 AD3d at 714,

quoting People v

Goke\,,

60 NY2d

at

312; see People v Jimenez, 22 NY3d at
722). "fBlven a bag 'within the immediate
control or "grabbable area" of a suspect at
the time of his [or her] arrest may not be
subjected to a warrantless search incident to
the arrest, unless the circumstances leading
to the arrest support a reasonable belief that
the suspect may gain possession of a weapon
or be able to destroy evidence located in
the bag' " ( *873 People v Jimenez, 22
NY3d at 722, quoting People v Gokey, 60
NY2d at 3 I I ). "While an officer need not
aftirmatively testiff as to safety concems to
establish exigency, such apprehension must be
objectively reasonable" (People v Jimenez, 22

NY3d at 723;

see

People v Batista, 88 NY2d

'

People v Moore,32NY2d

"Under the State Constitution, to justifu
a warrantless search incident to arrest,
the People must satisry two separate

650,654 [1996];
67 ,72 11e73)).

requirements" (People v Jimenez,22 NY3d at
721). "The first imposes spatial and temporal
limitations to ensure that the search is 'not
significantly divorced in time or place from

ln my view, the Pcoplc failed to satisfy either
requirement. Briefly, a certain police offtcer,
who was the only witness at the suppression
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hearing, testified that the defendant, who was
riding a bicycle, had been carrying a black
backpack when that officer first saw him.
After the defendant was apprehended, having
fallen off his bike that "got wedged" between
a parked car and the unmarked police car
that the officer was driving, but at a time
when the defendant was not yet in handcuffs,
the complainant arrived at the location. There
were approximately five or six police offtcers,
some in uniform, around the defendant. The
complainant screamed, "that's him, that's him,"
and the defendant was placed under arrest.
The officer recovered the backpack and various
items-including laptops, a bag of jewelry, a
birth certificate, and a social security card,
as well as a screwdriver, a "Smith tool," and

was no testimony as to the degree to which
the defendant was immobilized, or how far
away the defendant was from the [backpack],
it cannot even be determined whether the
[backpack] was in the defendant's immediate
control or 'grabbable area.' " On this record,
it was not shown that the backpack was in the
defendant's immediate control or "grabbable
area." Thus, the People failed to meet their

gloves-that were inside the backpack. Asked,
"[n]ow when did you actually recover all of
this property, or observe it for the first time,"
the offrcer answered, "I observed it for the first
time on the street at the location of the arrest

degree is a class C violent felony

location."

There was no testimony at the suppression
hearing regarding where the defendant was
in relation to the backpack once he was
apprehended. That is, the record does not
demonstrate whether the defendant was still
carrying the backpack after having fallen off
the bike or, if he was not carrying it, how
far it was from him at the time. Further, there
was no testimony as to the degree to which
the defendant was immobilized. It bears noting
that there were approximately five or six police
officers present; further, the record supports
the reasonable inference that the defendant
had been handcutled after the complainant
identified him. As in People v Hernandez
(40 AD3d 77'7, 779 [2007]), "because there

WESTLAW O 202,

burden.

Moreover, the evidence adduced at the
suppression hearing *874 failed to establish
the presence of exigent circumstances.
Although the police had received information
perlaining to a burglary in progress at the
complainant's home, and burglary in the second

(see

Penal

Law $$ 70.02 11) [b]; 1a0.25), there is no
evidence that the det'endant was armed. The

offrcer did not testiry lo any circumstances
indicating the presence or use of a weapon.
The officer did not testiry that he feared
for officer safety, public safety, or for the
integrity of any destructible evidence. Even
though the defendant had tumed his bike
around and fled from officers who had first
tried to apprehend him, there is no indication
that once the defendant had been apprehended,
he was uncooperative. resistant. or aggressive.
Before the defendant was placed under arrest,
there were approximately five or six police

officers around him. Further, a reasonable
inference may be drawn that the defendant was
handcuffed before the backpack was searched.
Unlike in People v Alvarado (126 AD3d 803
[2015]), where this Court stated that "[f]or
compelling reasons, including the safety of the

officers or the public, a search not significantly
divorced in time or place from the arrest may be
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backpack search was not justified as incident
to arrest, the property found in the backpack
inevitably would have been discovered at the
police station house. The hearing court did
not decide that issue. It merely held that the
contents ofthe backpack were admissible *875
as having been recovered incident to arrest.
"[B]ecause the Supreme Court did not decide
that [inevitable discovery] issue adversely
to the defendant, this Court is precluded
from reviewing that issue on the defendant's
appeal" (People v Chazbani, 144 AD3d 836,

conducted even though the arrested person has
been subdued and his [or her] closed container
is within the exclusive control ofthe police" (ld.
at 804 [intemal quotation marks omitted]
[circumstances supported reasonable belief that
backpack contained weapon]), here, no exigent
circumstances were present. On this record, the
circumstances did not give rise to a reasonable
belief that the defendant's backpack contained

either

a

weapon

or

destructible evidence.

Absent the requisite exigency, the warrantless
search of his backpack incident to arrest was

justified

837-838 12016l;

(see

People v Jimenez, 22 NY3d
at 722-723; People v Grimes, 175 AD3d'712,
713 [2019); People v Geddes-Kelly, 163 AD3d
716,717 12018); People v Anderson,l42 AD3d
at 7 l5).

not

|l;

Peopte

Ingram, 18 NY3d 948,949 12012);' People
v LaFonraine. 92 NY2d 470 [l9981). As this
Court expiained in Chazbani, "where . . . the
aitemative issue raised by the People on appeal
has not been determined by the trial court,
and the resolution of that issue could affect
the determination of the suppression motion.
we deem it appropriate to hold the defendant's
appeal in abeyance and remit the matter for
consideration of the altemative issue" (People
v Chazbani, 144 AD3d at 839). That is what
should happen here.

opinion, the appropriate corrective
action here would be to remit the matter to
the Supreme Court, Queens County, for a
new determination of those branches of the
defendant's omnibus motion which were to
suppress physical evidence and his statement
to law enforcement officials in accordance
herewith, and thereafter a report to this Court
advising ofthe new determination, and to hold
the appeal in abeyance in the interim. The
People argued, at the suppression hearing, and
they argue now on appeal, that even if the
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Defendant, Francisco Huertas, is charged with violating sections 1192(2),
1 t 92(3) and 600. I (a) of the Vehicle and Traffic Law. On March 25, 202 I , the Court
held a hearing in which the People presented the testimony of the arresting officer in
this case. The following facts were established.

On the morning of January 12,2020, a Suffolk County Police Officer received
a radio dispatch at 1:39 am to report to the scene of an automobile accident with
property damage at l66l Heckscher Avenue in Bay Shore, a hamlet within the Town
oflslip, Suffolk County, New York. The officer responded and found a parked car
which had been damaged as well as a white sedan which appeared to have collided
with the parked vehicle and a telephone pole. The dispatch had indicated that the
operator of the sedan had fled on foot and gave neither a description, nor a gender, nor
a race for the operator. After ascertaining that there were no people at the collision
site, the officer then proceeded to 1669 Elsie Lane in Bay Shore, the address provided
by the dispatcher as the address to which the white sedan was registered. The officer
did not offer any testimony as to whom the car was registered, only an address.

The officer made a right-hand turn onto Elsie Lane and was driving northbound
when she observed a car pulling out of the driveway of 1669 Elsie Lane. The Court
notes, once more, that no name was given by the witness as to whom the vehicle was
registered. The vehicle proceeded southbound and passed the officer's sector car.
At that time, the officer testified that the car was occupied by three people, all of
whom were staring at her as they passed. The officer confirmed the address of the
house from which the car had exited the driveway and then tumed around and pulled
the vehicle over on the next block. These events were taking place sometime after
l:39 am and before 2:18 am. The officer's testimony was equivocal as to whether
there were any other vehicles on the road.

Upon approaching the stopped vehicle, the officer noted once more that there
were three occupants in the car, one woman and two men. The officer noted that the
man in the front passenger seat and the woman in the driver's seat appeared to be
wearing pajamas, while the man in the rear seat appeared to be wearing "everyday
clothes." The officer testified that her attention was focused on the passenger in the
rear seat. She approached the rear passenger window and asked the rear passenger if
he had been involved in a motor vehicle accident earlier, to which she received no
response. The officer next testified that the passenger was "removed" from the
vehicle and she began to question him. When asked upon cross examination by the
defense whether the Defendant was free to leave at this point, the witness answered,
"No." The officer observed that, at this point, the Defendant was "unsteady on his
feet and had glassy eyes." Under further questioning, the Defendant admitted to
driving the vehicle in the accident and that he had been drinking. other officers
responded and the defendant was asked to perform standardized field sobriety tests,
which the officer testified he failed. Additionally, the 91 1 caller was brought to the
scene ofthe detention and did not identify the Defendant as the person who fled the

scene on Heckscher Avenue. Ultimately, the Defendant submitted to a breath test
which rendered a result of 0.12 oh blood alcohol.

The instant case presents the Court with the question of when it becomes
reasonable for the police to detain and question an individual in furtherance of
investigating unlawful activity. To this end, the People rely on the decisions in the
cases of People v. Mills, 198 AD2d 236 (2d Dept, 1993) and People v. Flanagan,
224 AD2d 633 (2d Dept, 1996). The Defendant, through his attomey, argues that the
instant case falls squarely in line with the decision in People v. Ingle,36 NY2d 234
(1975). ln Mills, (supra.) atd Flanagan, (supra.), the officers had a description of
the perpetrators of the crimes in those cases and the Courts emphasized the close
temporal and physical proximity of the stopped vehicle to the crime. In the instant
case, not only did the officer not have a description of the driver who fled on foot, the
officer did not have a name to whom the car in question had been registered, only the
address. White the vehicle stop may have satisfied the "close temporal and physical
proximity," it was not reasonable for the officer to focus her attention solely on the
rear seated passenger in the car. Reasonable suspicion involves a mixed question of
facts and law, People v. Hicks,68 NIY2d 234 (1986). In the instant case, the officer
did not possess any basis to suspect that the rear passenger of the car had any more
reason to have been the operator of the vehicle involved in the incident than either of
the other two occupants of the stopped vehicle. For this reason, the Court finds that
the detention and questioning of the Defendant was unlawful in this case and the
evidence adduced from that detention is suppressed under the doctrine of "fruit ofthe
poisonous tree."

After a careful consideration of the foregoing and for the reasons stated herein,
it is hereby,

ORDERED, that the People are precluded from offering the oral statements
the Defendant, the results of the field sobriety tests and the breath alcohol result in
their direct case, should the case proceed to trial.

The foregoing constitutes the decision and Order ofthe Court.

Dated: May 19,2021

Central Islip, NY
Hon. James A. Saladino, DCJ
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