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Real Estate Outlook 2021, Its Impact on Litigation and Recent Cases
INTRODUCTION
Real estate market conditions materially impact the types of cases that
we see in the courts. This is especially true with respect to breach of real estate
contract and foreclosure cases, as well as commercial and residential landlord-tenant
cases. Office, industrial and retail tenants lack the protections afforded by residential
rent stabilization and rent control laws and related regulations. In a strong market,
some owners will look for excuses to terminate or renegotiate leases or sales
contracts so that they may either lease or sell their property at higher prices. In a
weak market, some tenants or purchasers may look for excuses to terminate or
renegotiate leases or purchase contracts so that they may lease or purchase property
at lower prices. Additionally, in a declining market, purchasers may find that
appraisals come in materially lower than anticipated and they will not be able to
obtain the financing necessary to complete their purchases.
For example, during the real estate recession of 2008-2011, purchasers
tried to cancel contracts, claiming, inter alia, that, (a) they discovered title problems;
(b) new construction projects were proceeding too slowly and promised delivery
dates could not be met, (c) finished construction deviated from the plans
incorporated in a contract, sales brochures or oral promises, (d) there was a
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previously undisclosed environmental or land use problem; (e) a representation or
warranty was not true; (f) there was a breach of the implied covenant of good faith
and fair dealing; and/or (g) there was some type of fraud or misconduct. These issues
led to significant litigation between purchasers, sellers, developers, lenders,
contractors and brokers.
Perhaps, one of the most interesting efforts by a real estate developer to
escape its contractual obligation to repay a real estate construction loan when it was
due, was a Trump entity commencing a lawsuit in Queens, Supreme Court, to obtain
a preliminary injunction enjoining Deutsche Bank’s effort to collect its construction
loan on Chicago Trump International Hotel and Tower. Trump alleged, inter alia,
that the real estate recession which began in 2008, constituted a “force majeure
event,” like riots, floods and strikes. He asked the court to delay his repayment
obligation for a reasonable period following the end of the real estate recession (NY
Times, Dec. 4, 2008). The court rejected the argument. Now courts are dealing with
Pandemic related arguments.
Now, we have an unusual situation. Previously, when the NYC real
estate market was strong-it was because there was a strong local economy and the
suburbs benefitted.

Now, the NYC real estate market (residential and office

properties) is weak. However, the suburban markets in many (not all) suburbs are
very strong. That is because many people have fled dense urban neighborhoods.
2

They seek to escape Covid-19, avoid crime in uncrowded subways and empty
streets, many students are utilizing remote learning, museums, music and sporting
events are closed, as are many stores. Additionally, many urban office buildings
report only 10-20% occupancy, as most employees have been working remotely.
Long Island
Economy very strong – unemployment at record low-Growth in
Healthcare and Defense.
Healthcare
Northwell – more than 4,500 more employees in Long Island and
Manhattan. Memorial Sloan Kettering expanded in Commack. Good Samaritan
Hospital – West Islip building 14 million dollar cancer center. Stony Brook –
undergoing 450 million dollar expansion.
Retail
Shopping centers space being absorbed by entertainment, restaurants,
new chains (Hobby Lobby and Floor & Décor) – Hicksville Mall (game arcade, pool,
ping pong, etc.); Kohls – Planet Fitness deal.
Long Island Residential Market:
Single family homes:
a.
Generally tightest listing discount and lowest
marketing time in a decade.
b.

Similar for condos.
3

c.

Bidding wars-sale price above asking price.

Long Island Retail Market:
Retail
Covid 19- “Amazon” and Impact of the Internet on Retail Market:
Retail Bankruptcies: (Roll Call of the Recently Departed)
Sports Authority
Circuit City
A&P Supermarkets
Linens & Things
Borders Books
Brookstone
Toys-R-Us
GNC
The Limited
Eastern Outfitters
Radio Shack
Payless Shoes
Gymboree
Plus, major store closings or downsizing of stores by Macy’s, Lord &
Taylor and other department stores.
Challenge - Community Resistance to Significant Projects:
Concern over height, density, traffic and demands on school districts.
Attitude - “don’t urbanize us.”
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Discrimination a factor in certain areas - concern over “Democrats and
minorities” moving in.
New Activities - Often transit oriented - near train stations.
Village of Hempstead approved 336 units/10 stories.
Mineola - three projects approved, including two that are at least seven
stories.
Ronkonkoma - more receptive to development
Riverhead - downtown improvement projects
Wyandanch - a 500 mm mixed use project near railroad station
Technology Continues to Generate Jobs:
Brookhaven National Laboratory (employs 3,150 people)
Stony Brook University (1,300 employees at Islandia facility)
Hospitality:
268 hotels, motels and inns in Suffolk County.
Healthcare:
11 full service hospitals located in Suffolk County.
Redevelopment:
Depending on the market, some owners will attempt to redevelop older
office into modern office space, residential, assisted living or hotel use - Faster and
less expensive than new construction. Industrial buildings are in demand (Amazon,
Costco, Walmart, etc.). Given the current weakness in the retail market, many older
shopping centers are being redeveloped:
a)

reducing the size of anchor stores;
5

b)
adding more dining and entertainment options to enhance the
customers’ experience;
c)

utilizing excess land for hotel, assisted care, rental apartments or

residential condominiums; and
d)

adding professional service tenants - doctors, dentists, walk in

medical clinics, etc. (Attractive because parking is available)
Most commercial activity involves alteration and upgrading of existing
properties.

This means more litigation relating to the impact of alterations

(egress/ingress problems, noise, loss of space, etc.). 67 Wall Street (Hawkins
Delafield & Wood)
Sale of Properties By Religious and Not-For-Profit Organizations:
The New York Times reported that religious organizations have
increasingly looked to sell their properties. In 2016, there were 165 petitions to
approve sales submitted to the New York State Attorney General’s Office. In the
first 7 months of 2017, there were 124 such petitions. Trend has continued. Why?
a)

declining congregational membership;

b)

significantly increased maintenance costs,
especially with older buildings;

c)

increased value of their properties as certain
neighborhoods improve;

d)

need for funds to continue their religious mission;
6

Problems:
1.

Members disagree

2.

Board or other governing body disagrees

3.

Competing development proposals:
a)

sale

b)

lease

c)
new house of worship to be incorporated in
new development
d)

temporary facilities during construction

4.

Failure to follow legal formalities - AG or Court
Approval

5.

Failure to comply with by-laws or other organizational
documents as to an “internal approval process, including notice
provisions

Some Distinctions Between Residential and Commercial Landlord-Tenant:
Judges have more discretion in commercial context than in residential
context because of less regulation.
Approaches which permit judges to achieve “justice”:
waiver
estoppel
ratification
materiality
rules of contract interpretation - See Exhibit “A”
7

rules of equity - equity abhors forfeitures of valuable
leasehold interests, and
implied covenant of good faith and fair dealing.
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Adverse Possession - Claim Denied

The plaintiffs had commenced an action pursuant to Real Property Actions and
Proceedings Law (RPAPL) Art. 15, to determine claims to real property. The defendants moved
for summary judgment dismissing the complaint. The plaintiffs cross moved to amend the
complaint to add a cause of action “for precise location.” The court dismissed the complaint.
The plaintiffs purchased their property in 2005. Their backyard is adjacent to a
property owned by the defendants. The defendants bought their property in Jan. 1988. “A
chain-link fence” (fence) “existed on the strip of property that runs along the southern boundary
of defendants’ lot and close to portions of the northern boundary of plaintiffs’ lot. The fence was
located entirely on the defendant’s property and was set back approximately ten feet.” The
plaintiffs sought to acquire title “by adverse possession of the area of defendants’ property
between the . . . fence and the boundary line of plaintiffs’ property, which covers approximately
800 feet” (disputed land). The plaintiffs contended that “between 2005 and 2015, they
maintained the grass of the disputed land and planted a vegetable garden” and that a shed had
been erected on the disputed land by their predecessor in interest.
A plaintiff testified, inter alia, in a deposition, that the plaintiffs had seen a fence
on defendants’ property and that “trees and shrubbery” were in front of the fence. The plaintiffs
“never performed any maintenance or repairs to the . . . fence” and had never discussed the
disputed land with the prior property owners. The maple trees on the disputed land had been
there as long as plaintiffs owned the property. The plaintiffs did not know who had planted the
maple trees. The plaintiffs asserted that a shed which had allegedly been erected by a prior
owner of the plaintiffs’ property, “existed in the backyard on the disputed land.” The plaintiffs
1

acknowledged that between 2005 and 2010, they had not planted anything on the disputed land
and had only “mowed the area and cleaned up any fallen branches.” In 2010, they allegedly
hired a company “to take down pine trees and planted four arborvitaes on the disputed land. In
the spring of 2011, plaintiffs planted a vegetable garden on the disputed land.” In 2015, the
plaintiffs installed a pool in their backyard and “around that time, the defendants had removed
the . . . fence.” The plaintiffs asserted that, after the removal of the fence, the plaintiffs lacked “a
proper barrier around the pool and had to install a fence on their property.”
The plaintiffs’ predecessor owner acquired the property in 1993 and erected an
aluminum shed on the disputed property. He claimed that he tried to keep the shed on his own
property and he thought that “the trees denoted the property line.” He intended to install the shed
about a foot away from the property line. He had not done “any clean up, planting, or mowing of
the disputed land.”
The defendants argued that there had been “no showing of exclusive occupancy
by plaintiffs of the disputed land” and the fence was “a flimsy wire . . . fence and was not a
substantial enclosure pursuant to RPAPL 522.2.” Although the plaintiffs claimed that part of the
shed was built on the disputed land, the prior owner testified that “it was entirely within
plaintiffs’ property. . . .” The defendants further argued that “mowing grass and cleaning
branches are not adequate to put them on notice of adverse possession” and the plaintiffs had
“not met the ten-year requirement for adverse possession, which, if at all, did not begin until
2010 when plaintiffs cleared the disputed land and planted a garden.”
The defendants also had argued that awarding the plaintiffs adverse possession
would violate public policy, by reducing their plot size below that required by the applicable
zoning ordinance.
2

The plaintiffs argued that defendants relied on hearsay, had failed to include
authenticated exhibits and there were numerous issues of fact.
“To establish a claim of title to real property by adverse possession, a party must
demonstrate, by clear and convincing evidence, that the possession was (1) hostile and under
claim of right, (2) actual, (3) open and notorious, (4) exclusive, and (5) continuous for the
statutory period of 10 years. . . .” Parties who assert adverse possession claims may tack onto the
time that “the party’s predecessor adversely possessed the property,” if they demonstrate that the
“predecessor ‘intended to and actually turned over possession of the undescribed part with the
portion of the land included in the deed.’” In 2008, the Legislature amended RPAPL 501 to
include a “statutory definition of the ‘claim of right.’” The 2008 amendments also defined
“‘permissive and non-adverse’ actions that , . . ., were sufficient to obtain title by adverse
possession.” RPAPL 543 provides:
1. Notwithstanding any other provision of this article, the existence
of de minimus [de minimis] non-structural encroachments
including, but not limited to, fences, hedges, shrubbery, . . ., sheds
and non-structural walls, shall be deemed to be permissive and
non-adverse.
2. Notwithstanding any other provision of this article, the acts of
lawn mowing or similar maintenance across the boundary line of
an adjoining landowner’s property shall be deemed permissive and
non-adverse.
The court held that the 2008 amendments are applicable to the subject action and
that “[t]he plaintiffs had not possessed the disputed property for 10 years when the statute was
enacted and their purported adverse possession did not vest prior to the enactment of the statute
in 2008. . . .”
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The court stated that the plaintiff’s clearing of “branches from the disputed land,
mowing the lawn, or the existence of a shed on the disputed land are permissive and nonadverse” and “the permissive use of the property . . . ‘negates the element of hostility necessary
to establish a claim of adverse possession.’” The plaintiffs had failed to raise an issue of fact as
to whether the 10-year period could be met by tacking on periods of adverse possession or use by
their predecessors, since “they offered no evidence that their predecessors intended to and
actually turned over possession of the disputed property with the portion of the land included in
the deed.” Accordingly, the court granted, inter alia, summary judgment to the defendants and
dismissed the claim for adverse possession, nuisance, and injunctive relief.

Lorenz v. Soares, Sup. Ct., Westchester Co., Index No. 71204/2015, decided Jan. 10, 2018,
Giacomo, J.
HF 12057522v.1

4

Adverse Possession Claim Denied – Failure
to Demonstrate Exclusivity, Continuous
Ten Year Period and Hostility

The plaintiffs had commenced an action for “trespass, injunctive relief and
judgment declaring that plaintiffs have a reciprocal easement on the driveway shared by the
parties’ adjoining properties.” The complaint alleged that “each property owns one-half of the
driveway, which allows ingress and egress to the rear of each property” and that the defendant
“blocks their use of the driveway by, among other things, parking vehicles on the driveway.”
The defendant asserted a counterclaim for “trespass and judgment declaring that he owns the
entire driveway by adverse possession.” The plaintiffs had moved for summary judgment
dismissing the defendant’s counterclaim for adverse possession.
The plaintiffs submitted an affidavit by a predecessor owner (predecessor). The
predecessor owned the plaintiffs’ property from Jun. 29, 2009 until the property was sold to the
plaintiffs. Prior to the predecessor’s ownership, “her cousin, . . ., had owned the property since
1960.” The plaintiffs alleged that “a written easement allows reciprocal use of the driveway
between [their] property and the neighboring property” and they provided “a copy of that
easement.”
The predecessor, at her deposition, explained that she visited her cousin nearly
every day beginning in 1962 and that the cousin had given permission for her neighbors “to use
the driveway in between their two properties, in part because she did not own a vehicle, but that
[the cousin] never relinquished her right to use the driveway.” The predecessor asserted that
“she used the common driveway to access portions of the property, such as the basement, and
that she witnessed [the cousin], the prior owner, do the same.” Additionally, the predecessor
1

testified that “the neighbors erected a gate across the driveway, but that the gate was never
locked or closed, and that she parked her car in the driveway since 1998.”
The defendant asserted that his family had owned their home since 1978 and that
he became the sole owner in 2012. The defendant also explained that “in 1983, his family
installed a metal gate at the entrance of the common driveway, which has a chain and padlock.”
He claimed that “from 1983 until ‘at least the late 1990s,’ the family kept the gate locked, and
they had the sole access to the driveway.” The defendant stated that “[f]ollowing such time, the
family sometimes left the gate unlocked because they were less concerned about crime.”
Citing the easement, the plaintiffs argued that the defendants “cannot establish the
exclusivity element of his adverse possession claim.” The plaintiffs submitted a copy of the
written easement (easement), which they stated had been recorded in Aug. 1927. The easement
granted “permission for ‘ingress and egress for delivery autos and pleasure cars only to and from
the garages erected at the rear of the premises. . . .’” The garages had been destroyed as part of
the Gowanus Expressway construction, which had occurred sometime prior to 1978. The court
explained that:
The extent of an easement is limited by the language of the grant, and its
terms are to be construed most strongly against the grantor in
ascertaining the extent of the easement. . . . By its language, the written
easement here is limited to travel to and from garages on the parties’
respective properties, which neither party disputes are gone. Because the
circumstances for which the easement was granted no longer exist, the
easement is not valid. . . .

The court explained that although the written easement was no longer valid, the
defendant had “not sufficiently established the exclusivity element of his adverse possession
claim.” The court cited the predecessor’s testimony that she and her cousin had used the
2

driveway for ingress and egress, and for the predecessor to park her vehicle and that the gate had
never been locked or closed.
Although the defendant argued that the gate had been locked between 1983 and
the late 1990s, and that his family had sole access to the driveway, the defendant had become the
owner of the property in 1995. He had not explained how “he has personal knowledge about
events that took place prior to his ownership.” The court described the defendant’s description
of when the gate had been erected and locked as “somewhat vague.” The defendant had never
made clear “when the adverse period began to run, or when title supposedly vested.”
Although the defendant described “efforts to take care of the driveway,” he never
stated “when those efforts occurred.” Additionally, to the extent that the defendant sought “to
‘tack’ the adverse use of the driveway by his predecessors in ownership, he must also show that
those predecessors intended to convey the adversely possessed driveway in their deed to
him. . . .” The deeds which had been submitted by the defendant, going back to 1978, did not
include the driveway. Thus, the court found that the defendant failed to demonstrate “by clear
and convincing evidence, that he satisfied the elements of adverse possession continuously for
the required period of 10 years. . . .” Moreover, the plaintiffs had “sufficiently established that
defendant’s use of the driveway was not hostile, but was with the permission of [predecessor’s
cousin].” The predecessor had testified that the cousin gave the defendant’s “permission to use
the driveway” and the defendant had not contended otherwise. The court explained that “[s]uch
permitted use negates the hostility element to adverse possession. . . .” The court further noted
that “adverse possession does not commence until such permission or authority has been
repudiated and renounced and the possessor thereafter has assumed the attitude of hostility to any
right in the real owner.”
3

Although the defendant alleged that his family had erected and locked the gate,
the defendant did “not demonstrate personal knowledge of this information.” Moreover, the
defendant’s “addition of the gate, even if true, does not demonstrate hostility against the actual
owner, who did not own a vehicle during the adverse period, and was not prevented from
accessing the side of their property. . . .”
Accordingly, the court granted plaintiffs’ motion for summary judgment and the
defendant’s claim for adverse possession was dismissed. The court also dismissed the plaintiffs’
claims for injunctive relief and declaratory judgment regarding the written easement.
Additionally, the court held that the parties’ claims for trespass against each other are
“essentially offset and are dismissed.” The court directed that the defendant, “at his expense, and
within 30 days of notice of entry of this order, . . . completely remove the fence and gate from
plaintiffs’ property.” Finally, the court ordered that “both parties shall immediately cease using
or accessing the adjoining property’s portion of any driveway, alleyway or yard.”
Comment: The plaintiffs’ co-counsel, Michael Siris, Esq., of Solomon and Siris,
PC, explained that “this type of dispute often arises in Brooklyn because of the plethora of
common driveways there.”
Adam Leitman Bailey, Esq. of Adam Leitman Bailey, P.C., attorney for the
defendant, advised that the decision is being appealed and that the Appellate Division granted a
stay pending appeal.

Yee v. Panousopoulos, Sup. Ct., Kings Co., Index No. 4817/2014, decided 7/2/18, Devin Cohen,
J.

HF 12324394v.1
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Adverse Possession – Trespass - Tree Damages Assessed at $45,250 and Trespass Damages at $5,000
- Neighbor Allegedly Sought Better View of the Hudson River
The plaintiffs had attempted to acquire part of the defendants adjoining real property by
adverse possession. That claim was denied and their complaint was dismissed. However, the
defendants were granted summary judgment on their counterclaim for trespassing. The court
found that the plaintiffs had “cut down at least one tree on the fefendant’s property.”
Following a hearing, which included testimony of the parties, their arborists/tree experts
and a surveyor, the court awarded the defendants damages in the amount of $50,250.
The parties were neighbors. The defendants claimed that the plaintiffs had wrongfully cut
a “native black cherry tree … and three or four smaller cherry trees that were cleared.” The court’s
analysis was “guided by Real Property Actions and Proceedings Law §861.” In support of
defendants’ trespass damage claim, the defendants cited “permanent surveying monuments and
temporary stakes that were destroyed or disappeared; the installation of a fence, and the
defendant’s inability to use their land during this litigation, all exacerbated by plaintiff’s attempt
in this litigation to claim a portion of the defendants’ land by adverse possession.”
The plaintiffs had cut down a “Big Black Cherry Tree” (BBCT). The tree was “fully
developed” and was between 30 and 60 feet in height and approximately 2 feet in diameter at the
stump. The plaintiffs’ arborist asserted that the BBCT was “in decline or dying.” The defendants
claimed that the BBCT was “fully functional” and through an examination of the stump, they
contended that the BBCT had shown “no signs of decline, nor reason to be removed.” The
defendants asserted that the plaintiffs had removed the tree “to gain a better view of the Hudson
River.” The plaintiffs alleged that the BBCT “was leaning toward their residence and was in
danger of falling.”

1
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RPAPL §861 is entitled “Action for cutting, removing, injuring or destroying trees or
timber, and damaging lands thereon.” The statute does not mention the health of tree. The health
of the tree is, however, relevant for determining stumpage value (its use as timber) or replacement
value (a healthy tree having far greater value than a dead or dying one.) To determine the
appropriate damages, the court had determined whether the BBCT was healthy, as defendants
claimed, or whether it was dying, as the plaintiffs claimed.
The court found that the BBCT was “healthy”. The court noted that even if the BBCT had
some “signs of distress, the photographs show no obvious signs of decay,” and there was no
indication of the BBCT was “in any imminent danger of falling on the plaintiffs’ residence….”
The plaintiffs had not taken any contemporaneous photographs of the tree before cutting it down.
The defendants sought replacement value of the BBCT and other trees.
The court explained that although the legislature did not spell out or use the terms
“replacement cost” as a measure of damages, “any permanent or substantial damage caused to the
land” may “reasonably include restoration or replacement of a tree….”
The plaintiffs claimed that RPAPL §861(1) limits the measure of damages to “stumpage”
value, which is negligible. The defendants argued that replacement value is more appropriate.
The defendants’ arborist testified that replacement value is $40,000-60,000. The defendants also
asked for treble damages pursuant to RPAPL §861(1). The defendants cited a prior court ruling
which found that the plaintiffs had cut down a tree that they knew “belonged to defendants”. The
court held that such finding made RPAPL §861(2)- “which would eliminate treble damages inapplicable.”
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The court held that the plaintiffs may not now argue that they believed that the subject land
was theirs, based on the doctrine of law of the case. Thus, RPAPL §861(2) is “unavailable to limit
the plaintiffs’ exposure to treble damages.”
The defendants contended that “blanket treble damages must be applied to any award of
damages.” The court disagreed and noted that the statute provides: “an action may be maintained
against such person for treble the stumpage value of the tree or timber or ($250) per tree, or both
and for any permanent and substantial damage caused to the land or the improvements thereon as
a result of such violation.”
The Appellate Division, Second Department had recently “tacitly agreed with a party’s
concession that only stumpage value is to be trebled….”. Thus, the court held that the statute did
not permit a “trebling the award for ‘permanent and substantial damage caused to the land’”, as
Defendants had argued. The court rejected the plaintiff’s argument that only “stumpage value
should be awarded”. The court reasoned that such position was “out of touch with both the facts
of this case and the overall reality of cases arising in the metropolitan areas of New York State.”
The court noted that the “logging and timber cutting for commercial purposes is virtually
nonexistent in Westchester County in the 21st century.” Therefore, in most cases, “where tree or
trees are cut down by neighbors, the offender does not do so for profit. Thus, even treble damages
for stumpage value falls far short of deterring the conduct that RPAPL §861 seeks to redress.”
The court further noted that the stump value of the BBCT “is less than the hourly rate of
almost any attorney in this county.” And the more “logical and appropriate measure of damages,
which embraces tort law’s goal of restoring the injured party to the condition that they enjoyed
before the tort, is replacement value….” Accordingly, the court held that the defendants were
entitled to statutory damages of $250 per tree for smaller trees and for the BBCT, $250 for a total
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of $1,250 under RPAPL §861(1), “plus the reasonable replacement value of restoring the
defendants’ land to its former condition with another (BBCT) in the same location to help obscure
their view of the plaintiff’s house….” The court also awarded the replacement cost of the smaller
trees.
The court awarded $1,000 each, for a total of $4,000 for the smaller trees. Although the
plaintiff’s expert had testified that the NYC Parks Department only allocates a maximum of $3,000
for basic “sidewalk trees”, the defendants’ expert testified that depending on the height, “the actual
cost of replacement is a range of $40,000-$60,000.” The defense expert explained that it takes
approximately 20 years to grow a black cherry tree to the subject’s size, a tree would have to be
transported and transplanted; “supported with the use of wires, pulleys; and their complicated
logistics of actually traversing the defendants’ property to the desired transplant location.” The
court awarded $40,000 for the BBCT replacement cost and therefore the total tree damages
awarded to defendants was $45,250.
The court also stated that only the reasonable costs related to maintaining the action are
recoverable since under RPAPL §861(2), is inapplicable.

Thus, attorneys’ fees are not

recoverable. The court viewed such limitation was “illogical and backward.” The court stated
that “the way the statute stands, costs are only awardable if the tortfeasor proves by clear and
convincing evidence their good faith, so that they should not pay treble damages on stumpage
value. Thus, a brazen, recalcitrant, unapologetic, adjoining landowner that cuts down a tree in bad
faith - so long as the tree was not an ideal candidate for lumber - will not have to pay reasonable
costs of litigation, while the landowner that makes an honest mistake and proves so, pays
reasonable costs. This result is preposterous, creating a scenario where no one in their right mind
would invoke RPAPL §861(2) to show good faith, because it would cost them more. Here,

4
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stumpage value of all five trees would fail to cover the cost of the filing fee for the Index Number
and RJI, much less the cost of the experts that the wronged party had to compensate. This anomaly
in the text of RPAPL §861(2), whereby costs are assessed there, rather than in §861(1) must be
addressed by the other co-equal branches of government in New York so that good faith action is
not disproportionally punished more than bad faith action.”
Additionally, the prior decision in this case held that the plaintiffs had committed trespass
on the defendants’ land. The plaintiffs had “extended and repaired an existing dilapidated fence,
which defendants removed.

Defendants also testified that temporary survey markers and

permanent concrete survey monuments were removed or destroyed, causing additional expense in
bringing the surveyor to mark the property again.” The plaintiffs had admittedly fenced in a
portion of the defendants’ land. The court explained that “[w]ith similar short comings of RPAPL
§861, the legislature has not specifically provided appropriate guidance for the measure of
damages under RPAPL Article 5.” The court stated that no damages may be awarded under
RPAPL §501 and that it would defer to the legislature “to address conduct that for all intents and
purposes, amounts to consequence-free roll of the dice to steal real property.”
The court then held that the proper measure for damages for trespass is based on “assessing
the value of the area actually occupied by the trespasser….” Such damages maybe determined to
be “the greater of either the rental value or comparable usable value, whichever is greater….”
Here, there was no evidence introduced to support any award for lost rental value “and even if it
had been, it is likely to have been minimal.” Therefore, based on damages incurred in connection
with the “surveying stakes and monuments, and removal of the fence and debris”, the court
awarded the defendants $5,000 in damages. Thus, the court awarded the defendants a total of
$50,250 in damages.
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Salzberg v. Sena, Supreme Court, Westchester Co., Case No. 50399/2016, decided Jan. 8, 2019,
Wood, J.
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Condemnation-Adverse Possession - Property Owned by The City In Its Governmental Capacity, Is
Immune From Adverse Possession Claims
Plaintiffs sought a declaratory judgment that they are the legal owners of the subject
property. The defendant City of New York (City) is the record owner of the property and is in the
process of conveying the property to a defendant Not-For-Profit Organization (NFP). The
plaintiffs claimed they had “exclusively, continuously, openly, and hostilely utilized the property
for at least 22 years” and they should be declared the legal owners of the property based on their
alleged adverse possession of the property. They sought, inter alia, a preliminary injunction which
would restrain the defendants from conveying the property, erecting fences around or building
structures on the property or otherwise interfering with the plaintiff’s use of the property and
removing vehicles and equipment that the plaintiffs had stored or parked on the property.
The plaintiffs asserted that since approximately 1986, they had “operated lots which
surround the Property,” in connection with their flooring supply business. They claimed that the
City had acquired the property through a tax foreclosure and therefore, the City owned the lot in
its “proprietary capacity”. They further alleged that they had “erected a fence”, had paved part of
the lot, had installed video cameras and the City had done “nothing to stop them from using the
Property until August 27, 2018.
The City countered that it had acquired ownership of the property before the tax foreclosure
proceeding. In 1968, its Board of Estimate (BOE), had created an Urban Renewal Area (URA)
which includes the property. The BOE resolution stated that the URA “qualified as an eligible
project … because the property … was ‘substandard and insanitary’ and … was ‘detrimental and
a menace to the safety, health and welfare’” of people in the neighborhood. The resolution
permitted the City to acquire the property through eminent domain. The City acquired title to the
property on Dec. 1, 1971, “upon the filing of the vesting order and the acquisition map….”
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Notwithstanding the transfer of title to the City, the property’s former owner had purported
to transfer the property on or about Dec. 14th, 1971. A deed was recorded on Mar. 17, 1972. The
property was included in a 1988 in rem tax foreclosure action, resulting in a foreclosure judgment
and in rem deed. The City claimed that this filing was a “nullity,” and the City has owned the
property “as part of the [URA] under the December 1, 1971 recordings.” In or around Jan. 2018,
the City began negotiating to transfer the property to the NFP. The NFP intended to build
“affordable and supportive housing” and provide related social services. The plaintiffs sought to
enjoin that transfer.
The plaintiffs argued that the City’s “status as a municipality does not affect their right to
adverse possession”, since it does not hold the property in its “governmental capacity” and there
is “no public purpose,” i.e., the City is not protected from an adverse possession claim. They also
argued that although the City may have initially had a public purpose for the property, “the City
subsequently abandoned” such intention and the City held the property solely “in a proprietary
manner.” They also asserted that since the City permitted the property to “languish through the
decades of it purported ownership, while (plaintiffs) have improved the property and relied upon
its existence for 22 years,” the balance of equities favors the plaintiffs. They claimed that the City
and the NFP would suffer no harm if the court maintained the status quo.
The City countered, inter alia, that it owns the property in its governmental capacity, even
if it “underutilized” the property and the term “public use”, “encompasses urban renewal. Thus,
the plaintiffs may not acquire title to the property through adverse possession.
The City also argued that the prior owner’s attempt to transfer the property was a “nullity,”
since the prior owner lacked title to the property when the purported transfer occurred. Eminent
Domain Procedure Law (EDPL) 402(B)(5) provides that “upon the filing of the [vesting] order
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and the acquisition map [with the County Clerk], the acquisition of the property in such map shall
be complete and title to such property shall then be vested in the condemnor.” The City reasoned
that since it acquired the property for a public purpose on Dec. 1, 1971 and the tax foreclosure
action and judgment were legal nullities and did not “convert the City’s purpose … from a public
to a proprietary one.” Thus, adverse possession is unavailable and the plaintiffs are “unlikely to
succeed on the merits….”
The City further argued that the balance of equities favors the City, since it has a public
interest in transferring the title to the NFP for a “public good,” the transfer will provide “housing
and services to people in need” and such benefit “outweighs the interest plaintiffs have in using
the property to store vehicles, debris, and the like.”
The plaintiffs claimed, inter alia, that since the 1971 vesting order had not been recorded
in the City Register, the City had not acquired absolute title under the EDPL, the City’s argument
with respect to the tax foreclosure was “entirely speculative” and the City had not provided any
“affidavits or other evidentiary support.” They claimed that the City had “abandoned” the property
for decades, had offered “no semblance of any public purpose” and the City’s vesting order had
not been “properly noted in the records and therefore, despite the fact that the County Clerk’s
records reflect the filing of the vesting order, City did not acquire the lot in question….”
The court held that the City had acquired the property through eminent domain since the
City had complied with EDPL. Pursuant to the terms of the EDPL 402(B)(5), “it was sufficient
for the City to file the vesting order in the office of County Clerk.” The court held that the
“purported transfer of title by the prior owner and the tax foreclosure filing are nullities,” urban
renewal “is a public purpose within the meaning of the law” and the property could not be “lost
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through adverse possession.” Thus, the plaintiffs could not show that they are “likely to succeed
on the merits.”
Although, the court did not have to reach the irreparable harm and balancing of the equities
issues, the court opined that the plaintiffs could “find another area to store their vehicles” and
“debris.” The plaintiffs own or lease several nearby properties, some of which were used for
storage purposes and they could likely “find space on one of those sites.” The plaintiffs had not
“asserted a threat to their ability to sustain their businesses and, at best, can assert that will incur
financial harm if they must lease another space in which to store their materials and vehicles.
Monetary harm is not considered irreparable….”
Finally, the court observed that urban renewal is a “laudable” purpose and the NFP will
provide important services and if the NFP lost the property, the damage would be “irreparable.”
Accordingly, the court denied the plaintiff’s motion for a preliminary injunction.
Eastside Floor Supplies LTD v. Torres-Springer, Supreme Court, New York Co., Case No.
157938/2018, decided Jan. 10, 2019, St. George, J.
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Adverse Possession – Plaintiff’s Use of Disputed Parcel Fails to Establish Adverse
Possession Either Under the Pre-2008 Amendment to the RPAPL or After Such
Amendment – Neither Planting Grass, Mowing It, Adding a Bush or Young Tree, Nor
Running a Hose and a Few Sprinkler Heads Are Sufficient Actions to Establish Adverse
Possession
A plaintiff LLC commenced an action for adverse possession, trespass and damages
against an adjacent property owner. The plaintiff alleged that its property was purchased in 1995
by the husband and wife managing members of the LLC. They built a new house on it. The house
was completed in 1998. The individual owners transferred title to the plaintiff LLC in 2015.
The plaintiff claims that in January 1998, they “put sod, a tree and bushes on a strip
of defendant’s property which is on the edge of their property, and also installed a connection to
their in-ground sprinkler system under the soil.” Photographic evidence showed a “visual barrier”
between the plaintiff’s private home and a small parking lot behind the defendant’s property.
Neither party provided a “survey”.
The plaintiff claimed that it acquired title to the “disputed strip” of land by adverse
possession more than 22 years ago and that it brought the instant action after the defendant “tore
it all up” in September 2020. The defendant moved, inter alia, to dismiss the complaint for failure
to state a cause of action. The defendant claimed that “the new law of adverse possession applies
while plaintiff claims the old law applies as their rights vested before 2008 when the new law came
into effect.” The court held that the plaintiff failed to state a valid claim for adverse possession.
Real Property Actions and Proceedings Law (RPAPL) Art. 5, as amended in 2008,
applies to all claims filed on or after July 7, 2008. Under the current law, an “adverse possessor”
is a person who “occupies real property of another person or entity with or without knowledge of
the other’s superior ownership rights, in the manner that would give the owner a cause of action
for ejectment….” The adverse possessor acquires title to the occupied property upon the expiration
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of the ten-year statutory period where the use has been “adverse, under claim of right, open and
notorious, continuous, exclusive and actual” (RPAPL 501(2).
Land is “deemed to have been possessed and occupied” only where “there had been
acts sufficiently open to put a reasonably diligent owner on notice,” or “where it has been protected
by a substantial enclosure” (RPAPL 522). However, RPAPL 543 provides that “the existence of
de minimus non-structural encroachments including, but not limited to fences, hedges, shrubbery,
plantings, sheds and non-structural walls,” as well as “the acts of lawnmowing or similar
maintenance across the boundary line of an adjoining landowner’s property shall be deemed
permissive and non-adverse.”
The court found that under the “new” statute, the complaint did not state a cause of
action because the “plantings of foliage and shrubbery, and landscaping and lawn maintenance are
de minimus and deemed permissive and non-adverse….” In “pre-amendment cases”, the existence
of the kinds of non-structural encroachments and maintenance listed in RPAPL 543 could be
“considered in determining whether the plaintiff had shown that he or she ‘usually cultivated,
improved, or substantially enclosed the land, and the type of cultivation or improvements sufficient
to satisfy the statute varied with the character, condition, location, and potential uses of the
property….”
The court viewed that the husband and wife’s transfer of title to the plaintiff LLC
to be of no consequence. The plaintiff may “tack any period of adverse possession enjoyed by
their predecessor in title onto its own period of adverse possession....” The plaintiffs began their
“adverse use” in January 1998 and continued such use for ten years before July 7, 2008, the date
when that statute became effective.
Thus, the court held that the plaintiffs’ use of the disputed parcel must be analyzed
under the “old law, not the new law.” However, the court reached the same conclusion. “Even
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under the ‘old law’, adverse possession could not be obtained by planting grass and mowing it.”
Adding a bush or a young tree or adding a few sprinkler heads did not “tip the balance in plaintiff’s
favor.” Case law holds that “[k]eeping an unfenced strip of land on the border of plaintiff’s
property ‘in presentable condition’” is “inadequate to satisfy the requirement that the real property
in dispute was usually cultivated or improved….”
Under the prior law (former RPAPL 522), “the party seeking title must demonstrate
that he or she usually cultivated, improved, or substantially enclosed the land.” It must also
demonstrate, “by clear and convincing evidence, the five common-law elements to the claim,” i.e.,
that possession was “hostile and under a claim of right, actual, open and notorious and exclusive”
and continuous for ten years.
The court concluded that “plaintiff’s use was not exclusive, nor was it hostile and
under a claim of right.” Plaintiff’s affidavits stated that the plaintiff used the property continuously
“without objection from the defendant” and the plaintiff had entered the disputed parcel without
the defendant’s permission. Thus, the plaintiff had not entered the property under a claim of right.
“They knew it was not their property.”
Under the prior law, the plaintiff had to “produce evidence that the subject premises
were either ‘usually cultivated or improved’ or ‘protected by a substantial enclosure’…” and that
their “possession was hostile”, “under a claim of right”, which was “actual open and notorious,
and exclusive, and continuous for the statutory period….”
Accordingly, the court dismissed the claims for adverse possession and trespass
and held that the defendant did not have to pay damages for removing sod.
1982 E. 12th St. Holding LLC v. Lati, Supreme Court, Kings Co., Index No. 518587/2020,
decided Nov. 17, 2020, Silber, J.
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Adverse Possession Against Government Owned Land Denied – Land was Held for Public
Purposes – Plaintiff Also Did Not Show That “Use of the Strip was Open, Notorious or
Hostile”
A plaintiff commenced an action against a town pursuant to Real Property Actions
and Proceedings Law (RPAPL) Art. 15 for a “determination of ownership of certain property.”
The complaint alleged that from 1976 until the present, “the only route used for ingress to and
egress from” the plaintiff’s property “has been a 200-foot driveway (Property) that crosses a 100foot-wide and 300-foot-long vacant, heavily vegetated wetland adjacent to the plaintiff’s property;
that plaintiff and his family have used this driveway daily for many years; that such use has been
hostile, actual, open and notorious and exclusive and is continuing; and that defendants never
interfered with plaintiff’s use of this strip of land – which he characterizes as a ‘paper road’ – until
2010,” when the town sent a letter demanding removal of the driveway.
The complaint further alleged that only during a brief period in the mid-1980s, did
the town assert an interest in the Property by attempting to “dump fill and to install a metal drainage
pipe”. However, the town was stopped from doing so by the NYS Dep’t of Environmental
Conservation.
The plaintiff had moved for summary judgment “quieting title” and determining
that the plaintiff adversely possessed the Property since 1976. The plaintiff submitted aerial
photographs, his own affidavit and a transcript of his deposition testimony and transcripts of the
depositions of the town supervisor, town engineer, and town assessor. The Town moved for
summary judgment, declaring that the town is the “sole owner of the disputed strip of land,” which
they assert is a “publicly dedicated road that provides public access to the beach and shore of Lake
Montauk, a navigable body of water, and in which strip of land plaintiff has, and can have, no
ownership or prescriptive easement interest.”

The defendants argued that the Property is
1

“government land held for a public purpose, title to which, as a matter of well-settled law, cannot
be acquired by adverse possession and that, in any event, plaintiff has not actually ‘occupied’ the
road.” The town submitted several documents to establish its ownership of the Property.
The plaintiff asserted that in 1976, his father “cleared a 200-foot long driveway that
‘completely transects a paper road.’” He claimed that the driveway has been “utilized for ingress
and egress to the family’s property since that time.” He further argued that the family’s use of the
driveway has been “open, adverse, hostile and continuous”. Additionally, he explained that since
1996, his family made significant improvements to the Property by “trimming the vegetation and
hedges that the family has planted over the years.” He also stated that the family used the Property
“to store massive amounts of firewood, construction equipment, a boat, boat trailer, log splitter
and utility trailer.” He further alleged that he maintained the Property, which crosses his driveway,
by “resurfacing and regrading the ‘locus of his driveway to prevent flooding in his basement and
parking area.’”
The court rejected the plaintiff’s claim because “[a]lthough adverse possession may
be established against a municipality where the real property at issue is owned by it in a purely
proprietary capacity…, government land held for public purposes, including roadway use, cannot
be adversely possessed….” The record demonstrated that the roadway had been used for access
to Lake Montauk “notwithstanding what defendants characterized as plaintiff’s efforts to
discourage public access to the beachfront.” The court stated that “even if the strip of land at issue
could somehow be deemed to be held by the Town for other than a public purpose, plaintiff’s claim
of ownership by adverse possession would still fail.”
RPAPL § 522, as amended in 2008, provides that after July 7, 2008, “a party
without a claim of title based upon a written instrument asserting a claim to title to land based on
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adverse possession must establish either that the land at issue has been ‘protected by a substantial
enclosure’ or that ‘there had been acts sufficiently open to put a reasonably diligent owner on
notice.’” Moreover, RPAPL § 501, as amended in 2008, “defines the common element of ‘claim
of right’ as meaning ‘a reasonable basis for the belief that the property belongs to the adverse
possessor or property owner, as the case might be.” RPAPL § 543, provides that the presence of
“de minimis non-structural encroachments, ‘like fences, shrubs and sheds, is now deemed
permissive, as are certain acts of routine maintenance and cultivation, like mowing the lawn.”
Furthermore, the RPAPL, as amended, cannot be applied retroactively “to deprive a claimant of a
property right that vested prior to the effective date of the 2008 legislation….”
The court found that the plaintiff could not show that his use of the Property was
open and notorious. He could not show that he was unaware of the town’s ownership of the land
or that his or his family’s use for access or egress was “hostile”. The court stated that the “mere
planting and trimming of vegetation and the storage of assorted things on it, or the claimed
regrading or paving of a transected portion of it, are insufficient to constitute its adverse
possession….”
Thus, even if the Property were owned by the Town in a “proprietary capacity”,
which is not the case here, the plaintiff could not establish ownership by adverse possession.
Accordingly, the court denied the plaintiff’s motion for summary judgment and granted the
defendants’ cross-motion for summary judgment, declaring the town’s ownership of the Property
and dismissing the claims against the town.
Ellis v. Town of E. Hampton, Supreme Court, Suffolk Co., Case No. 39528/2010, decided
Dec. 21, 2020, Berland, J.
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Arbitration – Real Estate Investor Dispute – Arbitrators Conduct Was “troubling in some
respects” – Award Confirmed Based on Failure to “Timely and Adequately Raise” Conflict
and Bias Issues – However, Court Vacated Award of Attorneys’ Fees
The petitioners had approached the respondent regarding the respondent’s property. The
respondent owned half the property and a partner owned the other half. The parties entered into
an agreement for the development of the property and for petitioners to buy out the respondent’s
partner. The parties disagreed as to the terms of the agreement.
The respondent asserted that the petitioners had agreed to provide “funds and management”
for the development. He alleged that the parties obtained a loan to buy out his partner and the
petitioners were to “retain[] control of the property in order to develop it.” The petitioners asserted
that their contract “effected a sale” of the respondent’s interest in the property to the petitioners.
The petitioners had thereafter sold the respondent’s interest in the property, “at par value”, while
the petitioners “retained their interest.”
The petitioners allegedly told the respondent that they sold his ownership interest because
they had “losses and expenses.” The respondent retained counsel to review the partnership’s books
and records. The petitioners then hired rabbi “A”, who contacted the respondent and suggested
submitting the dispute to arbitration. Rabbi “A” “encouraged” the respondent to meet with Rabbi
“B”, who acts “in the capacity of a Rabbinical Attorney and arbitrator.” The respondent met with
Rabbi “B”, who “insisted that he meet (respondent’s) attorney, ‘and discuss his claims and
strategy.’”
Thereafter, the respondent, his attorney and Rabbi “B” met at the attorney's office to
discuss the respondent’s “entire case, including confidential information covered by attorney client
privilege,” and Rabbi “B” “convinced” the respondent to submit the dispute to arbitration before
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“C”. The parties agreed to submit the dispute to arbitration before “C” and the arbitration began
that day.
According to the respondent, Rabbi “B” “held himself out to be (respondent’s) attorney.”
During the course of the proceedings, Rabbi “B” “engaged in ex parte communications with the
Arbitrator.”

When “confronted”, Rabbi “B” assured, respondent “that the adversaries had

consented” to those communications. It thereafter appeared that the arbitrator was acting through
Rabbi “B”. Rabbi “B” sent emails involving deadlines and submissions. One email was signed
by the arbitrator. Another email was signed by Rabbi “B” in the name of the arbitrator. In May
2019, the petitioners wrote to the arbitrator and to Rabbi “B”, requesting a “decision in his favor.”
The respondent became suspicious that Rabbi “B” “was making arguments against his interest to
the Arbitrator” and confronted Rabbi “B”, at which point Rabbi “B”, “admitted … that he was not
acting as (respondent’s) advocate….”
Approximately a year after Rabbi “B” had sent an email signed in the arbitrator’s name,
Rabbi “B” disclosed that “he was acting as a hybrid counselor to [the Arbitrator],” and,
“simultaneously advocating for both sides in the arbitration.” Rabbi “B” admitted that he received
fees from both parties. He also confirmed or revealed (it was unclear whether the respondent
already knew) that Rabbi “B” had a “familial relationship with one of the Petitioners”. Rabbi “B”
admitted that he is a father-in-law of a petitioner’s brother-in-law. Rabbi “B” also “confirmed or
revealed”, (it was not clear whether respondent already knew) that the arbitrator owed Rabbi “B”
approximately $1.7 million.
In Sept. 2019, the respondent emailed the arbitrator, without copying the petitioners, to
complain about Rabbi “B’s”, “behavior and involvement with the arbitration.” The respondent
advised the arbitrator that Rabbi “B” had accepted money from the petitioners notwithstanding
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that Rabbi “B” “was hired and operated as (respondent’s) Toyen and lawyer.” The respondent
argued to the arbitrator that all the proceedings were now “suspect” and the respondent lacked
“any representation”, and representation was a “precondition to his agreement to arbitrate.”
The respondent emailed the arbitrator that a petitioner’s brother is Rabbi “B’s” son-in-law
and alleged that the petitioners insisted on arbitration before “C” “because ‘they knew they will
have everything set up beautifully to control, through (Rabbi “B”)….’” The respondent insisted
that Rabbi “B” no longer be involved in the arbitration.
At the same time that the respondent sent the foregoing email, he sent another email with
his summation statement. That summation, which was not provided to the court, allegedly
included a demand for attorneys’ fees. The respondent again emailed the arbitrator, requesting
that the arbitrator provide an update as to “where we are up to.”
In Dec. 2019, the arbitrator issued an award wherein he ordered the respondent to pay the
petitioners $350,135. He further held that if any further enforcement proceedings are necessary,
the court should award attorneys’ fees and costs to the petitioners. The petitioners filed a petition
to confirm the award and the respondent cross-petitioned to vacate the award.
The court explained that under the Federal Arbitration Act (FAA) and under NY CPLR
grounds for vacating arbitration award are “generally similar.” Arbitration awards may be vacated
if the arbitrator was partial, the award was obtained by corruption or fraud, the arbitrator was guilty
of misconduct, or the arbitrator exceeded his or her power. “Courts are reluctant to disturb the
decisions of arbitrators lest the value of this method of resolving controversies be undermined.”
The FAA and the CPLR differ on one relevant respect. Under the FAA, a party seeking to
vacate an award “bears a high burden of demonstrating objective facts inconsistent with
impartiality”. Whereas under the CPLR “the failure of an arbitrator to disclose facts which
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reasonably may support an inference of bias is grounds to vacate the award”. Further, under the
FAA, “an appearance of impropriety” may not be sufficient to vacate an award, while under CPLR
7511 (b), the appearance of impropriety “may be a sufficient or critical factor in vacating
arbitration awards.” Under the FAA, courts may vacate awards only where a movant demonstrates
“evident partiality” by arbitrators who have, i.e. “a reasonable person would have to conclude that
an arbitrator was partial to one party to the arbitration.” Under the CPLR, it must be demonstrated
that the arbitrator and the party or witness “‘have some ongoing relationship’ and that the losing
party suffered ‘prejudice to its rights as a result.’” Here, the court held that the petition to vacate
the award failed under both FAA and CPLR standards, but the legal fee award should be
overturned.
The court noted that if the standard of impartiality that “applies to judges applied to
arbitrators, the Arbitrator here would fall short.” However, the court explained that arbitrators are
often selected from “niche business communities whose disputes they are called upon to arbitrate”
and for that reason, “may have pre-existing relationships with one or both of the parties to an
arbitration” that would be “impermissible for judges.”
It was “unclear” that the arbitrator’s relationship to the petitioners, i.e., the arbitrator’s law
clerk (Rabbi “B”) was the father of a petitioner’s brother’s wife and the arbitrator had some sort
of business relationship with Rabbi “B” “crossed the line.” The respondent had not demonstrated
“‘peculiar commercial practices and factual variances’ that would compel a reasonable person to
conclude that the Arbitrator was partial.”
The court did not need to determine whether the arbitrator’s alleged partiality “crossed the
line”. The respondent knew “all of the relevant facts during the arbitration and did not adequately
object on the grounds that he presses here.” “Where a party has knowledge of facts possibly
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indicating bias or partiality … of an arbitrator, he cannot remain silent and later object to the award
… on that ground. His silence constitutes a waiver of the objection.”
The respondent knew the relevant facts no later than August 2019 when he spoke to Rabbi
“B”. He knew of many of the relevant facts even before then, but continued with the arbitration.
The respondent decided to go “forward with arbitration, having actual knowledge of the
arbitrator’s (alleged) bias, of facts that reasonably should have prompted further, limited inquiry.”
Moreover, the respondent had only complained about Rabbi “B” and did not object to the
arbitrator’s partiality, which is the “basis of his arguments here.” The respondent had not objected
as to the arbitrator’s debt to Rabbi “B” nor did he ask that the arbitration be halted. Rather, he
pressed for a ruling in his favor. Thus, the respondent complained about Rabbi “B”, but did not
object to “the Arbitrator himself.”
The court acknowledged that the proceedings were not a “model of what alternative dispute
resolution should be.” It appeared that Rabbi “B” was “playing both sides (indeed, all sides if one
includes the Arbitrator).” Thus, the respondent may have a “legitimate grievance against “Rabbi
‘B’) and against (Rabbi ‘A’) for suggesting him.”. However, the respondent “clearly believed that
the informality of the arrangement was to his advantage and, even after developing some doubts
about (Rabbi ‘B’s’) role, he did not object to the Arbitrator issuing a decision.” Since the
respondent took his “chances”, he cannot now complain because the award, “did not go his way.”
Accordingly, the court declined to vacate the award in its entirety.
However, the court found no “statute or rule that justified” an award of legal fees. The
petitioners cited the “breadth of the parties Agreement” and respondent’s request for legal fees.
The court held that neither argument justified the award of legal fees for these court proceedings,
as opposed to the arbitration itself.
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The court noted that absent an explicit agreement regarding legal fees, the arbitrator’s
award “required a finding of bad faith.” Here, there was no such finding. There was no evidence
that respondent requested legal fees for the court proceedings, as opposed to the arbitration itself.
The arbitrator had not awarded attorneys’ fees for the arbitration and had only awarded fees for
enforcement proceedings. No cited authority held that in requesting fees to the arbitration, the
respondent consented to an award of fees for enforcement proceedings after the arbitration.
Thus, the court concluded that the arbitrator exceeded his authority by awarding attorneys’
fees for the enforcement proceedings and confirmed the award, except for the provision of
attorneys’ fees.
Comment: Some parties will choose arbitrators whom they know personally and whom
they believe have particular knowledge of the subject matter and the “customs and practices” of
their niche community or industry. The court noted that many such arbitrations are very informal.
My law firm helped overturn two business arbitrations before rabbinical arbitrators.
However, in each such case, unlike the subject case, there was compelling evidence of either
misconduct by the arbitrators or that the arbitrator exceeded his power. As the court noted,
overturning an arbitration is extremely difficult and the evidentiary burden upon a party seeking
to vacate such an award is very difficult to meet.
Magid v. Waldman, U.S. District Court, S.D.N.Y., Case No. 19-CV-11516, decided Aug. 19,
2020, Furman, J.
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Motion for Attachment Denied – Plaintiff Failed to Provide Evidence That Property had
Been Disposed of to Frustrate a Potential Judgment – “Capital Calls”
A plaintiff moved pursuant to CPLR § 6201, seeking to attach property of the
defendants. The plaintiff had invested more than $1,000,000 to acquire a 15% ownership in an
entity that was created to “buy, develop and sell property”. The parties had executed an operating
agreement.
The plaintiff alleged that the defendants violated agreements by “failing to give the
plaintiff sufficient time in which to invest additional funds and that failure caused a dilution of his
ownership share from 15% to 11.17%.” The plaintiff further alleged that the defendants failed to
make “contributions and failed to provide or maintain records” and had “unlawfully expelled the
plaintiff from the company.”
The plaintiff alleged claims for breach of contract, breach of fiduciary duty, fraud,
conversion, unjust enrichment and negligence. The plaintiff then moved to attach the defendants’
property so that “funds will be available if a judgment is secured.” The plaintiff alleged that the
defendants were “intentionally divesting the company of all funds in efforts to deprive the plaintiff
of any potential recovery.”
CPLR § 6201 provides five grounds for permitting attachment of property in an
action where a party would be entitled to a money judgment. Here, the plaintiff sought an
attachment on one ground, i.e. that defendant “with intent to defraud his creditors or frustrate the
enforcement of a judgment that might be rendered in plaintiff’s favor, has assigned, disposed of,
encumbered or secreted property, or removed it from the state or is about to do any of these acts….”
An attachment is a “drastic remedy which should be construed narrowly in favor of
the party against whom it is sought….Thus, to succeed upon the attachment request it must be
demonstrated that the defendant acted with the intent to frustrate the enforcement of a
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judgment….The disposition of the property without the requisite intent is an insufficient basis
upon which to attach property….”
Here, the plaintiff failed to provide evidence “supporting the contention the
property has been disposed of to frustrate a potential judgment.” The plaintiff argued that “of
course the defendants’ intention is to frustrate any judgment, since why else would the property
be so disposed.”
The court stated that such “circular argument lacks any evidence supporting the
allegation. Essentially, that argument boils down to the fact that since the property has been
removed an attachment is proper.” The court explained that “mere removal of assets is not grounds
for an attachment….” The plaintiff had to provide “evidentiary facts and circumstances tending
to establish a probability that such intent exists…. This means there must be evidence that
fraudulent or improper intent existed in the mind of the defendants….”
The court explained that “since fraudulent or improper intent is difficult to prove,
courts have developed ‘badges of fraud’ which can give rise to intent.” Such badges of fraud
“include gross inadequacy of consideration, a close relationship between transferor and transferee,
the transferor’s insolvency as a result of the conveyance, a questionable transfer not in the ordinary
course of business, secrecy in the transfer and retention of control of the property by the transferor
after the conveyance….” Here, the plaintiff failed to provide “any evidentiary facts at all.” Rather,
the plaintiff “merely seeks to secure funds in case they secure a judgment.” Given the lack of
evidence supporting the allegation, the court denied the motion for the attachment.
Comment: The plaintiff contended, inter alia, that the defendants failed to provide
sufficient time for the plaintiff to invest additional funds and that the plaintiff’s failure to provide
additional funds led to the dilution of the plaintiff’s ownership share.
2

It’s not unusual that investors in real estate deals are called upon to invest additional
funds pursuant to a “capital call”. Generally, well drafted investment documents will include a
“capital call” procedure. Those procedures will often provide that a failure to timely invest
additional funds pursuant to a capital call will result in dilution of the defaulting investor’s interest.
Occasionally, we see cases involving investors who ask courts to stay a “capital
call” period or to invalidate a capital call on the grounds that either the “capital call” procedure
has not been followed or that the person or entity making the capital call failed to provide
information that the investor needs and is entitled to in order to make an informed judgment as to
whether or not to make such further investment. The subject case involved a claim that the investor
was not given reasonable time to make the additional investment.
Investors should carefully review “capital call” procedures to determine if the terms
thereof are acceptable. The operating managers assert that they need contract provisions which
will assure that additional funds are available when they are needed to maintain the business. If
an existing investor declines to provide additional funds, the operating manager will want a right
to seek additional funding from a third party. That third party will have to be incentivized to make
an investment in or loan to a company that admittedly needs additional funding. A right to dilute
an investor who defaults on a capital call helps address that issue.
Gutnick v. Jacobson, Supreme Court, Kings Co., Case No. 518404/2020, decided Jan. 4, 2021,
Ruchelsman, J.
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Brokerage – Arbitration Award Denying A Brokerage
Commission Vacated – Award Was Arbitrary and
Violative of Public Policy –Wife Signed Agreement –
Husband Owned the Apartment - A Failure to
Understand, Focus On, Or Recall Commission
Agreement Is Not A Defense

A petitioner broker (broker) had moved to vacate an arbitration award which was
in favor of the husband and wife respondents. The husband respondent (husband) owned the
subject apartment (apartment). The owners retained the broker to find a tenant. The broker and
the respondent wife (wife) had entered into an agreement that provided that the broker was
entitled to a six percent commission, if a tenant found by the broker purchased the apartment
within six months after the lease expired, or within six months after the expiration of any
extension of the lease (Agreement).
The broker found tenants for the apartment. The tenants’ lease expired on July
14, 2013. The tenants continued to live in the apartment pursuant to an oral arrangement with
the respondents until July 10, 2014, when they purchased the apartment for $3.05 million. The
respondents refused to pay the broker a commission on the sale. The parties went to arbitration.
After the arbitrator denied the broker’s claim for a commission, the broker commenced the
subject proceeding to vacate the arbitrator’s decision and to recover its commission.
The broker argued that the terms of the Agreement were “clear and . . . the
arbitrator violated public policy by denying [broker’s] claim for a commission.” Since the
broker had obtained the buyers of the apartment, it asserted that it was irrelevant that it did not
play an active role in the sale negotiations.
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The respondents contended that the Agreement had only been signed by the wife
and the husband was the sole owner of the apartment, that the broker had not procured the
tenants and the tenants had “contacted respondents without [broker’s] involvement.” The
respondents further claimed that “the sale occurred a year after the expiration of the lease term”
and the tenants had never signed an extension of the lease. The parties had agreed to the amount
of rent, but not to a term for the extension. The tenants lived in the apartment pursuant to such
oral agreement until they purchased the apartment.
Arbitration awards may only be vacated on the grounds stated in CPLR 7511(b).
The court noted that a “claim that an arbitrator exceeded his or her power ‘occurs only where the
arbitrator’s award violates a strong public policy, is irrational or clearly exceeds a specifically
enumerated limitation on the arbitrator’s power’” and “courts are obligated to give deference to
the decision of the arbitrator.”
The Agreement provided that:
During the Term of this Agreement you agree to refer to Broker all
inquiries, . . . and offers received by you . . . and you agree to
conduct all such negotiations solely . . . through Broker. Nothing
in this Agreement shall preclude you from leasing the Premises on
your own, provided, . . ., you may not utilize the services of [any
other broker]. . . . You agree that when and if a lease of the
property is . . . executed, we will . . . be paid our commission . . .
for services rendered only from the tenant, . . ., provided that we
are the procuring Broker for the deal.
If the premises is sold during the Term of this Agreement, . . . to a
tenant procured by Broker, . . . within 6 months after the expiration
of the lease term or extension thereof you agree to pay Broker a
commission of 6 percent . . . .
The arbitrator had expressed surprise that the respondents had not attempted “to
challenge the validity of the [Agreement]” as others might have done. “Even counsel for
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[broker] stated that he believed that the [respondents] were honest people. . . .” and “the
arbitrator acknowledged that less honest people might try to invalidate the [Agreement]”
claiming the wife lacked authority to sign it, “but the [respondents] did not make such a claim.”
The arbitrator concluded that when the wife signed the Agreement, “she did not
understand, focus on, or later remember the issue of the 6 percent sales commission.” The
husband was not present when the Agreement was signed and reportedly was unaware of “the
sales brokerage commission issue.” The arbitrator opined that “[t]he amount of the claim would
be a steep price to pay for such a failure to understand and the lack of any meeting of the minds
on this issue; particularly when the precise terms . . . in the [Agreement] were not met” in the
subject situation and “no value was provided by the Claimant during the sales process.” The
arbitrator had recommended that the broker “revise its brokerage agreement to include the
specific situation present here.”
The Court vacated the arbitrator’s award on the ground that it was “irrational and
violates a strong public policy.” The court found that the wife’s failure to “understand, focus on,
or remember the sales commission component of the [Agreement]” was “not a valid basis to void
a clear and obvious written provision. . . .” The arbitrator had not found that the wife was
“incapable of understanding the provisions in the contract,” the Agreement had been obtained by
fraud or that the wife “lacked authority to enter the contract.”
The arbitrator noted that the husband had not been present when the Agreement
was signed. The court asked “[s]o what if he was not present?” “No one challenged [the wife’s]
authority to sign” the Agreement or whether she had the “capacity to understand it when she
signed this two and a half page [Agreement], in which the key provision . . . is clear.” This case
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did not involve “a signatory” who “is bound by an obscure provision buried in an endless stack
of a paperwork.”
The court found that after the lease expired, the parties had entered into “a monthto-month lease” and “the purpose of the [Agreement] is clear - if petitioner found the tenants and
those tenants ended up buying the home within six months of the termination of the lease (and
any extension of said lease), then petitioner would be entitled to a commission. . . .” The
arbitrator had not explained why “a month-to-month lease should not be considered an extension
of the initial lease.” The tenants were procured by the broker, continued to live in the apartment
and the Agreement did not require that the extension had to be in writing for a particular term.
“It encompasses any extension.”
The court opined that the arbitrator’s suggestion that the broker had not “provided
anything of value in connection with the sale of the apartment misses the point.” If the parties
had not wanted “to alert petitioner of the sale, then it makes perfect sense that petitioner would
have no active role in the negotiations.” Moreover, the Agreement did not require the petitioner
“to provide any services to receive a commission . . . as long as the tenants procured by
petitioner buy the premises within 6 months after the expiration of the lease. That happened
here. . . .” The broker had procured the tenants and received a “commission from the initial
lease.”
The court held that the arbitrator’s determination was “wholly irrational because it
ignores a clear and obvious agreement.” The court explained that parties may not avoid their
contractual obligations “because they claim that they forget about them or think the other party
does not deserve compensation. If such reasons could be the basis to ignore a contract, then
there would be little significance to written agreements.” The court stated that to require that
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brokers “include every possible type of lease extension in its [Agreement],” is inappropriate.
Such suggestion may cause agreements to become “needlessly lengthy and confusing.”
The court further reasoned that regardless of whether the wife “understood the
Agreement or not,” she signed the Agreement and “neither of the [respondents] claimed she
lacked the authority to sign it.” The court believed that the arbitrator’s view that “paying a
$183,000 commission is too ‘steep’ a consequence for respondents . . . misses a crucial point petitioner is losing out on a significant commission to which it is entitled.” Moreover, the court
did not believe that the wife did not “understand” or that the husband was “unaware of the
[Agreement].” The court stated that such position “makes no sense” and ignores the facts.
Finally, the court opined that the arbitrator’s “decision . . . ignores the law that you are deemed to
have read what you signed . . ., and what [the wife] signed, was short and simple.” Thus, the
court granted the petition and directed the broker to submit a proposed order and judgment.

NRT New York LLC v. Spell, Sup. Ct., N.Y. Co., Index No. 652641/2017, decided Jan. 29,
2018, Bluth, J.
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Brokerage – Real Estate Broker Entitled to Half
Commission Since Efforts Were Critical to Sale

This decision followed a non-jury trial of a breach of contract action arising from
a dispute over commissions between two real estate agencies, i.e., a co-brokerage dispute.
Both plaintiff and defendant are licensed real estate brokers. The contract for sale
of the subject real property (Property) and a co-brokerage agreement (Contract) signed by the
parties had been entered into evidence. The purchaser of the Property (Purchaser) testified that
he had asked the plaintiff to “find information on the property including the comps, covenants,
and restrictions so that he could better evaluate the overall value of the property.” Although he
preferred to deal “principal to principal” when purchasing property, principals were unavailable.
The initial Contract only named the sellers’ broker as the broker for the
transaction. Purchaser added the plaintiff to the “broker” paragraph. Purchaser stated that the
Contract did not close on the original closing date because “no one provided a compensation
provision” for the plaintiff. The closing thereafter occurred, but Purchaser did not believe that
the plaintiff was compensated at the closing. Purchaser testified that if it were not for the
plaintiff’s services, “he would not have purchased the property.”
Purchaser asserted that he understood that the sellers’ broker represented the
sellers, but he did not understand that the plaintiff also represented the interest of the sellers.
Purchaser stated that before the sale, the plaintiff had “actively represented the interest of the
Sellers” and that he thought the plaintiff was going to earn her commission from the sellers.
Purchaser also testified that he never asked the plaintiff to negotiate on his behalf and that he had
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inserted the plaintiff into the Contract, because there was a written agreement between himself
and one of the sellers’ brokers, that the commission would be split.
The plaintiff claimed that she had been the “procuring cause” of the transaction
and cited the fact that she was named in the Contract and “the universal co-brokerage
agreement.” The plaintiff testified that she had “performed investigations as to the surrounding
properties” for Purchaser, advised him of certain “restrictions and surrounding property values”
and had given Purchaser a “legally required disclosure and told him that [plaintiff] was a seller’s
agent.” She confirmed that she advised Purchaser that she would be paid through the sellers
even though the sellers had an exclusive brokerage agreement with the defendant. The plaintiff
explained that this sale was a “co-broke” and she had made it clear that she expected to make a
co-broke commission to some people at the sellers’ broker and she had sent a commission
agreement to the sellers’ attorney.
The plaintiff had not negotiated how the property would be paid for or the quality
of title and she had not negotiated with Purchaser. Rather, she only provided him with
information pertaining to property values. She was not involved in the “negotiation of the final
price.”
A witness for the sellers’ broker testified that the plaintiff had contacted her to
obtain information about the Property on the same day that Purchaser had contacted her,
expressing interest in the Property. The sellers’ broker provided the plaintiff with “the listing,
surveys, and restrictions but did not engage in negotiations with her” and claimed to have been
“surprised” by the plaintiff’s claim for commission.
On redirect, the plaintiff testified that she believed that the sellers’ broker
understood that she was working on a “co-broke” basis, since she had been asking for
2

information on the transaction. “She thought it was something that did not need to be
discussed.”
The court found that the testimony of the Purchaser and the plaintiff was “more
credible” than the defense witnesses. The Contract specified that:
Broker, Seller and Purchaser each represents and warrants to the
other that it has not dealt with any other broker in connection with
this sale other than [Seller’s broker] and [plaintiff] and Seller shall
pay Broker any commission earned pursuant to a separate
agreement between Seller and Broker. . . .
The “separate agreement” referred to was the “universal co-brokerage agreement”
which had been signed by representatives of the parties. The document referred to the
obligations of the “Exclusive Broker” as well as the “Selling Broker.” That agreement did not
define the term “Selling Broker” although the term “Seller Broker Commission” was defined as
“. . . a percentage of the gross sales price of the exclusive property.” It further provided:
The commission payable to the Selling Broker shall be the lessor
of the Selling Broker Commission as described in both, or 50
percent of the total commission actually collected by the Exclusive
Broker. No commission is due unless and until title passes to a
broker procured by the Selling Broker and the commission is
collected by the Exclusive Broker.
The defendant argued that the plaintiff had failed to negotiate the “essential
terms” of the transaction, had failed to create an “amicable atmosphere in which the negotiations
proceeded,” failed to “engage in any activity which required a real estate brokerage license in the
State of New York. . . .” and “recovery is barred under RPL §441-c(1)(a).” The defendant
emphasized that the plaintiff had never had contact with the sellers since the defendant was the
“Exclusive Agent” and the plaintiff did not negotiate the terms of the sale.
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Although the defendant cited case law language as to the role of a broker, it had
overlooked language that provided:
It was not meant by these cases, . . . that the broker must of
necessity be present and an active participator in the agreement of
buyer and seller when the agreement is actually concluded. He
must just as effectively produce and create the agreement, though
absent when it is completed and taking no part in the arrangement
of its final details.
Decisional law holds in order to qualify for commission, a broker need not “in all
instances . . . have been the dominant force in the conduct of the ensuing negotiations or in the
completion of the sale. But, however variable the judicial terminology employed to express the
requirement that the broker must be the procuring cause, it has long been recognized that there
must be a direct and proximate link, as distinguished from one that is indirect and remote,
between the bare introduction and the consummation. . . .” Here, the court found that far from a
mere “tip-off,” the plaintiff’s services were “extensive and of such nature that [Purchaser] would
not have consummated the sale without them.” Moreover, Purchaser had testified, “the sale
would not have taken place.”
The court found that the plaintiff was “the dominant force” in the completion of
the sale and the plaintiff and the sellers had an agreement providing for a commission and the
plaintiff had been “cut out” at the last minute. The court cited the plaintiff’s written contract
with the defendant which “defined its status as a co-broker” and held that the plaintiff had “met
its burden.”
The defendant had argued that if the plaintiff was representing the sellers, “its
interactions with the prospective purchaser violated the fiduciary duty imposed by RPL §443.”
That statute requires a written disclosure and acknowledgement “of the fiduciary status of the
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Seller’s and Buyer’s agent.” The defendant had argued that “[i]f dual interests are to be served,
the disclosure to be effective must lay bare the truth, without ambiguity or reservation, . . ., since
it presupposed that the plaintiff “either represented the purchaser and/or did not safeguard the
sellers’ interest.” However, the plaintiff testified that the written disclosure was made.
The court found that the Purchaser had “put the purchaser in touch with the
property’s exclusive broker because only the exclusive broker was permitted to contact the
seller.” Since the plaintiff was “contractually bound not to contact the Seller,” it was not
established that the plaintiff “represented another’s interest.” The court concluded that the
“[plaintiff’s] interactions with [Purchaser] were for the benefit of the Seller and the ultimate
transaction of sale bares witness to her labors on the Sellers’ exclusive behalf.” Thus, the court
held that the plaintiff was entitled to compensation, as the “procuring cause of the successful
sale” of the Property and she was entitled to one half of the broker’s commission as provided by
the contract between the parties.
Comment: A seller may say to a purchaser, “I need more money because I will be
paying a significant brokerage commission.” Then such seller may try to negotiate and even
litigate with the brokers to get them to reduce their commission. As this case illustrates, the
brokers themselves may fight over a co-brokerage obligation. A clear written agreement with
respect to the commission will minimize the likelihood of litigation.

Saunders Ventures Inc. v. Morrow, Sup. Ct., Suffolk Co., Case No. 033638/2011, decided Feb.
20, 2018, Hudson, J.
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Brokerage – Agents May Attempt to Undermine
A Transaction Being Advanced By Another Agent
Working In the Same Brokerage Firm – Fiduciary
Duties – Negligence - Interference With Contract –
Implied Covenant of Good Faith and Fair Dealing

This decision required the court “to consider the nature and extent of the fiduciary
duty owed by a real estate brokerage firm and its agents when it agrees to act as a seller’s listing
agent.” The plaintiff, a commercial property owner, had entered into an “Exclusive Right to
Sell/Rent Agreement” (Agreement) with the defendant brokerage firm (Broker). The Agreement
provided that all of the Broker’s agents, with the exception of three named agents (named
agents), were to be considered “outside brokers.”
The plaintiff subsequently entered into a Land Purchase Agreement (LPA) with a
developer (developer), “for the . . . purpose of developing a senior living community on the
property” (Senior Housing). The LPA stated that one of the named agents “was the broker who
was acting on behalf of the seller.” The LPA was subject to certain contingencies, including
zoning and development approvals. Some members of the community opposed the Senior
Housing, citing concerns as to “an influx of senior citizens in the village.”
The plaintiff alleged that two of the Broker’s agents, “took action to actively
oppose and interfere” with the Senior Housing transaction and that the developer ultimately
determined it could not obtain the required approvals and terminated the LPA.
The plaintiff asserted claims against the Broker and agents for “negligent
violation of the standard of care required of real estate professionals to act in good faith in the
best interests of the client; breach of fiduciary duty; breach of contract and the covenant of good
faith and fair dealing; and tortious interference.” The defendants moved to dismiss, contending
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that “there is no principal/agent relationship between either of them and plaintiff; that they have
no duty toward plaintiff; that even assuming they ‘injected’ themselves into the transaction as
plaintiff contends, they did not thereby acquire a duty toward plaintiff; and that the contract and
tortious interference claims cannot be maintained.” The Broker did not deny that “it had a duty
toward plaintiff,” but argued that the allegations did not “establish that it breached such duty as it
had, in tort or under the contract.”
The complaint alleged that although a defendant agent was not listed as the
plaintiff’s agent, “she was nevertheless involved in plaintiff’s sale transaction in that she initially
approached plaintiff” to advise that “the Village Board would not approve the [developer’s]
zoning proposal, and suggested that plaintiff terminate the contingent contract and place the
property back on the market, because she believed there were other potential purchasers
interested in the property.” Such agent had allegedly acted “in her own self-interest when she
offered assistance and attempted to place the property on the market to show to her own
prospective buyers, and to attract new buyers.” The plaintiff further alleged that such agent
“used her position and influence with the Village Board to convince the Board to deny the
zoning application.” She had allegedly disseminated false or misleading information “to spark
public outcry and sway the board into denying the application.”
Additionally, the plaintiff alleged that other defendant agents “obstructed” the
Senior Housing transaction “in response to complaints from the owner of an adjacent property”
(neighbor). The neighbor had used the Broker when he had purchased his property and claimed
that he had been assured by the Broker that the plaintiff’s “property was not suitable” for the
subject type of development. The neighbor allegedly “threatened [the Broker] with litigation for
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misrepresenting the allowable use of plaintiff’s . . . property, prompting [Broker’s] agents to take
steps to obstruct the sale.”
The complaint further asserted that a defendant agent had “a personal interest” in
blocking the sale to the developer, because that agent had her own potential buyer and because of
concerns about the neighbor’s potential claim. The agent had allegedly opposed the zoning
proposal at public events and meetings, disseminated false information and tried to convince
plaintiff to rescind the contract and relist the property, “threatening to ‘take further action’ upon
plaintiff’s refusal.”
In order to establish negligence, a plaintiff must prove “the existence of a duty
owed by a defendant to the plaintiff, a breach of that duty, and that such breach was a proximate
cause of injury to the plaintiff.” Moreover, “contractual duties may not be converted into the
basis for a negligence claim by alleging a lack of due care in the performance of the
contract. . . .”
Additionally, “a real estate broker is a fiduciary with a duty of loyalty and an
obligation to act in the best interests of the principal.” “Where a broker’s interests or loyalties
are divided due to a personal stake in the transaction or representation of multiple parties, the
broker must disclose to the principal the nature and extent of the broker’s interest in the
transaction or the material facts illuminating the broker’s divided loyalties.” However, “when a
real estate brokerage firm is made up of many individual agents, the duty owed by the agent who
represents the client does not apply to those other agents of the brokerage firm who had no
involvement in the brokerage’s dealings with the client. . . .”
The Court of Appeals has held that “practical considerations” require a distinction
“between the fiduciary duty owed by the buyer’s individual agent and that owed by the agent’s
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firm. An individual buyer’s agent acting on behalf of multiple clients bidding on the same
property cannot negotiate an optimal purchase price for all of them. The buyers’ interests
conflict; the agent’s representation is inevitably compromised. But two buyer’s agents simply
affiliated with the same real estate brokerage firm and acting on behalf of different buyers
bidding on the same property generally do not present comparable risks. There is no incentive
for these agents to represent their clients less than zealously, consistent with their fiduciary
duties under Real Property Law §443 (4) (a) and common law: they only earn commissions for
sales to their own clients. As a result, in this situation the agents have every reason to negotiate
in their clients’ best interest.”
The Court of Appeals further observed that “real estate licensees are commonly
affiliated with megabrokerage firms featuring multiple licensees and offices.” For example,
three brokerage firms in New York have more than 1,000 - affiliated licensees and “[w]ould-be
buyers are . . . aware that they are competing with other potential buyers, including those
represented by other agents affiliated with the firm that they have retained.” Thus, “‘[u]nless a
broker and principal specifically agree otherwise, a broker cannot be expected to decline a
prospective purchaser’s request to see another property listed for sale with that broker.’”
Moreover, “unless a real estate brokerage firm and principal specifically agree otherwise, the
firm is not obligated to insure that its affiliated licensees forgo making offers on behalf of other
buyers for property on which the principal has already bid.”
The plaintiff argued that such precedent was “limited to situations where two
buyers’ agents are affiliated with the same brokerage firm but acting on behalf of different
buyers with opposing interests.” The subject court opined that such interpretation was too
narrow and “counter to the thrust” of Court of Appeals precedent, “which sought to formulate a
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rule consistent with the nature and fundamental requirements of the real estate marketplace in
New York.”
Since the Agreement stated that all of the broker’s agents, with three exceptions,
“are to be considered outside brokers,” the court held that the plaintiff was “not entitled to expect
that any other [defendant agent] had a fiduciary duty toward it.” As “outside brokers,” such
other agents had “no greater obligation than any broker with a different brokerage firm would
have toward plaintiff.”
The plaintiff argued that it did not allege that “every individual agent of [Broker]
owed it a duty, but only” the two defendant agents “owed it a duty based on ‘their involvement
in the transaction.’” The court held that the defendant agent’s alleged effort to try “to convince
plaintiff to cancel the contract and entertain other offers from their own clients, does not
constitute involvement in the transaction so as to create a fiduciary duty that did not otherwise
exist.” Moreover, the two defendant brokers’ alleged opposition to the proposed development
“neither created nor violated any fiduciary duty by those . . . agents who were not explicitly
representing the seller.” The court held that the two defendant brokers’ actions, “in their own
perceived personal interest,” at a time when they “did not owe any fiduciary duty to plaintiff,”
could not be attributed to the Broker “for purposes of alleging a violation of its fiduciary duty.”
The plaintiff also asserted that “the lack of a brokerage agreement between itself
and [defendant agents]” did “not preclude a fiduciary relationship, because such a relationship
may arise based on ‘statements, promises and conduct’. . . .” Fiduciary liability does not depend
“solely” on a contract. A fiduciary relationship could result “from the relation.” However, the
plaintiff failed to support its claim that such relationship had been created here, “by allegations
of . . . statements, promises or conduct” (conduct). The plaintiff had relied on the same conduct
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to create a fiduciary duty as it had cited “to establish a breach of that claimed duty.”
Furthermore, a breach of fiduciary duty claim against the Broker “must be based on conduct of
one of its agents who had a duty toward plaintiff.” Here, “none of the allegations support a
violation of . . . fiduciary duty . . . by any of [Broker’s] agents,” and thus, the Broker itself could
not be liable for a breach of fiduciary duty.
The complaint failed to cite a particular provision of the Agreement that the
defendants allegedly breached and the defendant agents were not parties to that contract.
Although the Broker was subject to the covenant of good faith and fair dealing, the Broker
“fulfilled the listing agreement by procuring a purchaser, albeit a conditional one; to the extent
plaintiff contends that affiliated agents of the brokerage other than those directly representing
plaintiff placed the interests of [the neighbor] ahead of plaintiff’s interest, the [Broker] cannot be
found to have breached its contractual obligations.”
Since neither of the defendant agents had a relationship with the developer, the
court held that the allegations that they had interfered with the zoning application did not state a
claim that they induced a breach of contract by the developer. The plaintiff did not allege that
the developer had breached the contract, “but rather, that it terminated the contract pursuant to
the contract’s terms.” “A claim for tortious interference with prospective business relations does
not require a breach of an existing contract, but the party asserting the claim must meet a ‘more
culpable conduct’. . . .” The plaintiff did not demonstrate that the defendant had interfered “with
prospective business relations” “by wrongful means” or that “the offending party acted for the
sole purpose of harming the other party.” “‘Wrongful means’ include physical violence, fraud or
misrepresentation, civil suits and criminal prosecutions, and some degrees of economic
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pressure.” The allegation that the Broker and its agents “refused to re-list plaintiff’s property
after the [developer’s deal] was terminated” failed “to satisfy that element of the tort.”
Finally, a defendant agent submitted minutes of a Town Board meeting to
establish that the purchaser’s “termination of the contract was not due to defendants’ alleged
efforts to cause the rejection of the zoning proposal,” since the Board did not vote to reject the
proposal. The minutes were improperly submitted with “reply papers” and were not relied upon
as a ground for dismissal. Moreover, the minutes were “not of the sort that conclusively
establishes the claimed fact as a matter of law, and therefore would not be a proper basis for a
motion pursuant to CPLR 3211(a)(1). . . .” Accordingly, the court granted the motions to
dismiss.

106 N. Broadway LLC v. Houlihan Lawrence, Sup. Ct., Westchester Co., Index No. 57543/2017,
dated Mar. 15, 2018, Ruderman, J.
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Brokerage – Distinction Between Exclusive Right
to Sell and Exclusive Agency – Broker Was Not the
Procuring Cause – Indemnification Clause For
Brokerage Commissions Was Not An Admission
That Commissions Were Earned

From on or about Apr. 3, 2006 until on or about Feb. 19, 2014, the plaintiff, a
licensed real estate broker, managed a shopping center (Center), pursuant to a written
management agreement (Agreement). The Agreement specified that the plaintiff was “to
manage the [Center] and to perform the leasing and renewals for leases within the [Center], as
the exclusive agent for [owners].” The Agreement had been extended through Mar. 31, 2008,
and “was to automatically renew . . . unless terminated sooner.” The Agreement required the
plaintiff “to ‘make every reasonable effort to obtain and keep . . . tenants for the property.’” The
manager was entitled to receive lease commissions.
In late 2010, the plaintiff approached the owners with a proposal for an existing
tenant (Tenant) “to renovate and expand . . . and to enter into a new and extended lease” (New
Lease). The owners directed the plaintiff to proceed with negotiations. The plaintiff approached
the Tenant with a proposal for a new lease. Throughout 2011, the plaintiff negotiated with the
Tenant. The plaintiff had “extensive meetings with [Tenant’s] architects and personnel from [the
Village] to discuss the proposed” expansion.
After the owners authorized the plaintiff, in or about Jan. 2012, “to proceed to
agreeing to terms with [Tenant],” the plaintiff provided the Tenant with the proposed new lease.
Throughout 2012, there were discussions between the plaintiff and the Tenant as
to proposed revisions to the New Lease. In Dec. 2013, after an owner asked the plaintiff about
the amount of commission that would be due, the owner “expressed its dissatisfaction with the
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amount of commissions payable to [plaintiff] under the . . . Agreement.” The plaintiff alleged
that on Feb. 14, 2014, the owners terminated the Agreement. Thereafter, the owners executed a
lease with the Tenant, allegedly “for an expanded . . . space in accordance with the terms
procured by [plaintiff].” The owners had not paid any commission to the plaintiff for obtaining
the new lease. The plaintiff then sued the owners, asserting claims for breach of the Agreement,
quantum meruit and unjust enrichment and had moved for judgment on its claims.
The owners asserted that the plaintiff was not the procuring cause of the 2014
lease, the plaintiff was “only the landlord’s exclusive agent and did not have an exclusive right to
lease,” the terms of the 2014 lease “are materially different” from the 2012 lease proposed by the
plaintiff and the 2012 Proposed Lease was neither signed nor accepted by any party. The owners
also asserted a counterclaim for attorney’s fees and expenses, based on “an attorney fee-shifting
clause . . . in . . . the Agreement.” The court had previously dismissed the quantum meruit and
unjust enrichment claims on the grounds that the “dispute was governed by an express contract,
specifically the . . . Agreement.”
The Tenant explained that it had long sought to expand into adjoining spaces and
that it had regularly advised members of the owners who had occasionally stopped by to
introduce themselves. The Tenant stated that he and the plaintiff had negotiated a deal that he
thought would be acceptable to the owners, which included expanding into three adjacent stores
with a new rent “starting at $388,995,” and an extended term. However, the plaintiff had advised
him that the owners had rejected that proposal. On Aug. 6, 2012, the Tenant received an email
from the plaintiff terminating negotiations. The Tenant believed a new lease had not been signed
because of disagreements among the owners as to the terms that would be acceptable.
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The Tenant also stated, inter alia, that the plaintiff had not notified the owners
about his negotiations until on or about July 25, 2012, “at which time the majority owners
immediately suspended negotiations.” The Tenant further claimed that for more than a year, he
was told that the owners were still evaluating possible new lease terms and were not ready to
make any decisions.
After the plaintiff had been terminated as managing agent, the Tenant learned that
the owners had hired a new managing agent. The tenant advised the new manager that he still
wanted to expand and extend the lease. The Tenant did not receive any further proposal until
Sept. 2014. The Tenant stated that, at that point, “they started ‘completely from scratch.’” The
New Manager had provided “an entirely new lease form, with different terms that were less
favorable to [Tenant].” The new rent was now going to be $491,790 as compared to the prior
proposed $388,995. Moreover, the Tenant was now being offered only two additional adjacent
stores, instead of three additional stores. The Tenant learned that the owners had leased the
previously discussed third store to a pizzeria.
The Tenant further explained that the 2014 lease provided that the owners were
indemnified by the Tenant from any brokerage claims by Plaintiff. The Tenant believed that the
plaintiff had not earned a commission since if plaintiff had “succeeded in bringing about a
meeting of the minds as to the terms that [Tenant] negotiated in 2012, [Tenant] would now be in
a more favorable position because it would be paying less rent for more space.” The Tenant
asserted that the plaintiff “could never, and did not, bring about a meeting of the minds regarding
the terms proposed in 2012.”
The owners argued that a plaintiff’s affirmation misrepresented that the plaintiff
worked on the Tenant’s lease right up until the time the Agreement had been terminated. The
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plaintiff had acknowledged that on Jan. 7, 2014, he was instructed to stop negotiating with the
Tenant. When confronted with the discrepancy, the plaintiff explained that he was not
negotiating, but he was “trying to find out the status of what’s going on.” He claimed that he had
“conversations, not negotiations.” The owners sought sanctions against the plaintiff based on his
allegedly “false statement.”
The plaintiff alleged that by late July 2012, the new lease was ready for execution,
he had so advised the owner and only after there was an inquiry as to the amount of the
commission was the plaintiff directed to stop negotiations. The plaintiff contended that the
Tenant was still willing to deal with the plaintiff, citing an Aug. 14, 2012 email from the Tenant.
The plaintiff allegedly learned that after he was told not to stop negotiating, and
while the Agreement was still in effect, the owners met with the Tenant regarding a new lease
and also met with other tenants of the Center, “to the exclusion of [plaintiff].” The plaintiff also
claimed that as late as Jan. and Feb. 2014, before termination of the Agreement, the owners had
instructed the plaintiff to propose additional terms to the Tenant.
The owners and the Tenant had executed a new lease in Oct. 2014. The new lease
provided that the landlord and the tenant had dealt with no other brokers, other than the plaintiff
and that, if the plaintiff sought brokerage commissions, the Tenant would indemnify the owners
for such liability, provided that Landlord cooperated with the defense of such action and would
testify that “it did not make any express agreement with [plaintiff]” to compensate plaintiff,
“arising out of the execution . . . of this Lease.”
The plaintiff argued that the indemnification provision constituted an admission
that the plaintiff was “the procuring cause of the 2014 lease” and that such provision “creates an
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issue of fact precluding an award of summary judgment to Defendants dismissing the Amended
Complaint.”
The owners argued that the Agreement specified that the plaintiff was “only
entitled to a commission for leases that are ‘signed and accepted’ by [owner]” that negotiations
with the Tenant terminated in Aug. 2012 and that as of Dec. 10, 2013, the Tenant was asking
about one of the stores in the Center which had been part of the 2012 proposed lease. They
argued that the 2014 lease “is materially different” than the 2012 lease and the plaintiff was not
the procuring cause of the 2014 lease. They also noted that they had decided to extend one of the
adjacent store leases and had negotiated a more favorable lease with the Tenant which had not
been signed until more than two years later. Under the 2014 lease, the owners retained one of
the adjacent stores which they then rented to a pizzeria. The owners also argued that the plaintiff
was not entitled to compensation under the “tail provision” of the Agreement, since, as of Feb.
2014, when the Agreement was terminated, the plaintiff “was not actively working with [Tenant]
to lease space in the [Center].”
Additionally, the owners argued that there was no evidence that they had “acted in
bad faith to avoid a commission.” They cited “issues regarding the amount of additional
expansion space” and the proposed new rent. The owners also asserted that they established
their entitlement to legal fees and expenses, even though it was the Tenant who paid the fees
pursuant to the leasehold indemnity provision. Alternatively, the owners sought legal fees as a
sanction for the plaintiff submitting an allegedly false affidavit in connection with the litigation.
The plaintiff also argued that “the right of the principal to terminate the broker’s
authority is absolute and unrestricted, provided that he may not do so in bad faith, and as a
device to escape the payment of the broker’s commissions.” The plaintiff claimed that “by
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excluding [plaintiff] from the latter stages of the negotiations leading up to the execution of the
2014 lease,” and then citing the plaintiff’s “lack of participation . . . as a pretense for avoiding
liability to [plaintiff] for a commission,” the owners acted in bad faith, i.e., there was “a question
of fact whether the [owners] terminated the [broker’s] activities in bad faith.”
The court explained that generally, “[t]here must be a direct and proximate link,
as distinguished from one that is indirect and remote, between the bare introduction and the
consummation,” for a broker to be entitled to a commission. Further, brokers are entitled to
commissions upon the sale of a “property by the owner only where the broker has been given the
exclusive right to sell; an exclusive agency merely precludes the owner from retaining another
broker in the making of the sale” and contracts “will not be construed to create an exclusive right
to sell unless it expressly and unambiguously provides for a commission upon sale by the owner
or excludes the owner from independently negotiating a sale.”
Absent “an agreement to the contrary, or fraud, or bad faith on the part of the
seller, the broker is not entitled to a commission on a sale negotiated after the term of his
employment.” The court acknowledged that “where the broker is not involved in the
negotiations leading up to the completion of the deal, the broker must establish that it created
circumstances that proximately led to the sale.”
The court granted the owners’ motion to dismiss the plaintiff’s claim and denied
the plaintiff’s cross motion for judgment on the Amended Complaint. The plaintiff’s
negotiations with the Tenant ended in Aug. of 2012. The court held that the plaintiff was “not
entitled to any commission on the lease that was ultimately consummated with [Tenant] in
2014.” The court found that the plaintiff “merely negotiated a proposed lease in 2012 which a
majority of the owners . . . rejected.” Thereafter, the owner “was able to negotiate a much more
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favorable lease with [Tenant], as was its right” and the new lease was “not signed until more than
two years after Plaintiff ceased its efforts.” The plaintiff had failed to identify “anything specific
that it did that could be considered the proximate cause of the 2014 . . . Lease.” Moreover, the
plaintiff was not entitled to compensation “under the ‘tail provision’ of the . . . Agreement,”
since the plaintiff “was not actively working with [Tenant] to lease space in the [Center]” at the
time of termination. The court also held that there was no evidence that the owners had acted in
bad faith. The court reasoned that the 2012 proposed lease had been rejected because the
proposed rent was unacceptable and there was an issue as to the amount of additional expansion
space.
The court further held that the new lease’s indemnity provision did not constitute
evidence that the plaintiff “was the procuring cause of the Lease.” The court found that the
owners “were aware that Plaintiff might seek a disputed commission” and they “were entitled to
shift that business risk to [Tenant]. . . .” The court found that nothing in the indemnity provision
“constitutes any . . . admission that the commission was actually due and owing.”
Finally, the court held that the owners were not entitled to legal fees. They had
not incurred any legal expenses, since they were paid for by the non-party Tenant. The court
also denied the owners’ request for sanctions.

Rosen Assocs. Mngt. Corp. v. Suburban Props. Co., Sup. Ct., Nassau Co., Index No. 606460/16,
Driscoll, J.

HF 12266636v.1

7

Real-Estate Brokerage Claim Against Taylor Swift Related Entity Dismissed – Alleged
Contract Lacked Definiteness - Key Material Terms – Breach of Contract – Quasi
Contract – Procuring Cause – Direct and Proximate Link
A real estate brokerage company (broker) commenced a lawsuit against two of an
entertainer’s (celebrity) representatives (representatives) in connection with the purchase of a
Manhattan townhouse for $18 million dollars. The broker also sued an entity, allegedly affiliated
with the celebrity, which purchased the townhouse (purchaser). The broker alleged that the
representatives contacted the broker in December 2016 and asked for assistance in purchasing a
“particular townhouse”. The broker introduced the representatives to a different townhouse and,
allegedly “over the next month or two, took various steps to facilitate a sale of that property.” The
broker claimed that he had made a “detailed showing” of the property; “measured the building
with a laser device; introduced Defendants to the house’s owner; and ‘obtained the blue prints’ for
the house, which he then gave to the Defendants.” The broker asserted that after February 2017,
he had “received no further substantive contacts from the defendants.”
Approximately eight months later, in October 2017, the purchaser bought the townhouse
and paid a commission to a different real estate broker. Thereafter, the plaintiff broker asserted a
breach of contract claim against the representatives and an interference with contract claim against
the purchaser. The broker sought a 6% commission ($1.08 million dollars).
The defendants moved pursuant to Federal Rule of Civil Procedure 12(b)(6) to dismiss the
complaint. The court explained that the broker’s claims “depend on the existence of a valid
contract” with the celebrity’s representatives. The court further stated that “[u]nder New York
contract law, … the requirement of definiteness provides that ‘if an agreement is not reasonably
certain in its material terms, there can be no legally enforceable contract.’” Decisional precedent
held that a “mere agreement to agree, in which a material term is left for future negotiations, is
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unenforceable.” In dealing with compensation, “a term qualifies as insufficiently definite ‘where
the amount cannot be determined objectively without the need for new expressions by the parties’”.
The court noted that “[c]ompensation may be calculated ‘with reference to industry standards or
customs,’ but in that case ‘the plaintiff must establish that the omitted term is fixed and invariable
in the industry in question’”.
The court held that the broker’s claims failed because there was no “enforceable contract.”
Although the broker sought a seven figure commission, it could not cite “any formal agreement
with Defendants.” The broker’s “sole alleged contract with (representatives) was an informal
email” from one of defendants’ employees to the broker, which stated:
This email is intended for your use with the owners of 153 Franklin. This is to
confirm that we (representatives) are working with you solely regarding the
viewing and any other needs at 153 Franklin. There will not be any other lines of
communication outside of myself. Thank you and please let me know if you need
anything further.
The court opined that those words did “not come close to establishing that (representatives)
agreed to use (broker) as an exclusive agent for the purchase of 153 Franklin Street, let alone that
they agreed to pay a company a seven-figure commission in the event that they purchased the
property without regard for whether the company’s agent provided any assistance in the
transaction. The email says nothing about the purchase of 153 Franklin Street; indeed, the only
task that it mentions with specificity is a ‘viewing’ of the property and, even as to that task, the
email is no more than ‘a promise to work together.’”
The court further stated that “a contract giving rise to an exclusive right of sale must clearly
and expressly provide that a commission is due upon sale by the owner or exclude the owner from
independently negotiating a sale.” The court found that the subject email is “far from the sort of
‘formal writing’ one would expect in connection with an $18 million transaction.”
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Additionally, the court stated that “to the extent that the email could reasonably be
construed as an agreement with respect to the purchase of 153 Franklin Street, it is nothing more
than an unenforceable agreement to agree. The email lacks most, if not all, of the material terms
of a real-estate brokerage agreement, including the scope and duration of the relationship and the
fee.” Moreover, the email “‘contains no methodology, formula, or external measure by which the
Court might objectively determine the compensation to be paid.’” The broker had alleged that a
6% commission is the “customary real-estate brokerage commission paid on a sale of like high
end real property in the subject location.”
However, the court stated that such allegation was “fatal to (the) claim that the email
constitutes an enforceable contract, as it is a tacit admission that there is no ‘fixed and invariable
standard’ for calculating commissions; to the contrary, it establishes that the calculation of a
commission is dependent on subjective assessments such as neighborhood and whether the
property at issue qualifies as ‘high end’ or not.”
The court also noted that any “quasi-contract claim would fail because it would require
proof that (broker) was ‘the procuring cause of the sale.’” A broker does not “without more make
out a case for commissions simply because he initially called the property to the attention of the
ultimate purchaser.” In order to establish a right to commission, “there must be a direct and
proximate link, as distinguished from one that is indirect and remote, between the bare introduction
and the consummation.” Here, the broker acknowledged that it lacked contact with the defendants
after February 2017. The Court stated that the broker “plainly was not the ‘procuring cause of the
sale.’”
Accordingly, the court dismissed the complaint.
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Comment: It was publicly reported that the subject decision involved entities that were
associated with the singer, Taylor Swift.
Some brokers who were not the procuring cause of a sale, have claimed that they were
wrongfully “cut out” of the transaction. Court decisions in these situations usually depend on the
specific facts of each case. Had the parties entered into an enforceable agreement? If they had
not, could the parties’ conduct support a quasi-contract claim because the broker was the
“procuring cause” of the transaction.
Sometimes after a purchaser starts to work with a broker who introduced the purchaser to
a property, they may lose confidence in their broker’s ability to effectively represent them in
negotiations and decide to either deal directly with a seller or retain a different broker. Depending
on the circumstances, a commission to the fired broker may or may not be owed.
A broker may have sent a prospective purchaser numerous listings of properties for sale
and then claimed that he or she “introduced” the purchaser to the property. Absent an agreement
to the contrary or a course of conduct that establishes a quasi-contract, a mere introduction to a
property is insufficient to support a claim for a brokerage fee.
Nothing prevents a broker from entering into a contract with a purchaser or a seller which
provides that a commission is earned once the broker merely introduces the buyer to a particular
property. Often, such agreements are conditioned on the purchaser purchasing the property within
a certain period of time.
On occasion, a purchaser and a seller will conspire to circumvent a retained broker by
excluding the broker from the negotiations. The purchaser or seller may agree to indemnify the
other party as to a potential brokerage claim and use that obligation as part of their negotiation as
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to price or other terms. If the broker then sues, the party responsible for the commission may try
to get the broker to take less than the broker is entitled to, in order to avoid litigation costs, the
uncertainty of litigation and delays inherent in the litigation process.
Thus, to the extent possible, buyers, sellers and brokers generally benefit when they have
clear written agreements with respect to a brokerage fee obligation. Some brokers will say that
the problem is that some sellers will say that “I am not signing a brokerage agreement, but if you
bring me a buyer and I close with that buyer, I will pay you a commission.” When that happens,
the risk of a dispute over a brokerage commission increases.
Douglas Elliman LLC v. Firefly Entm’t, Inc., United States District Court, S.D.N.Y., Case
No. 18-CV-1381, decided Jan. 24, 2019, Furman, J.
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Brokerage – Law Firm Alleged that It Was Treated As an Out of Town “Yokel” -- Tenant’s Motion
to Dismiss Real Estate – Broker’s Fraud Counterclaim Granted, But Judiciary Law §487
Counterclaim Survived Dismissal Motion -- Fraud Claim Did Not Plead Compensable Damages –
Law Firm’s Alleged Misrepresentations as To Expected Future Growth Constituted “Mere Puffery”
Or Expectations Of Future Performance, Which Cannot Sustain A Cause Of Action For Fraud
A law firm (Firm) sued its real estate broker (Broker) for breach of fiduciary duty, fraud,
negligent misrepresentation, and professional negligence. The Broker asserted counterclaims for
fraud and violation of Judiciary Law §487 (§487). The Firm moved pursuant to CPLR §§ 3016,
and 3211(a)(7) to dismiss the Broker’s counterclaims. The court granted the Firm’s motion to
dismiss the fraud claim, but denied the motion to dismiss the §487 claim.
The Los Angles based Firm was looking to expand in New York City. It hired the Broker
to help find appropriate space. The Broker held itself out as having particular expertise in
providing real estate brokerage services to law firms.
The Firm alleged that it asked the Broker to find a “small starter office in Mid-town with
five or six offices, a conference room and one or two secretarial bays”. The Firm initially advised
the Broker, that the Firm’s budget was $28,000 per month. The Firm’s budget was subsequently
increased to $30,000 per month. The Firm alleged that the Broker had provided an initial report
which presented “only properties that were outside” of the Firm’s budget.
The Broker countered that it had produced twelve possible leasing opportunities and only
two of the twelve exceeded the Firm’s budget. The Broker further alleged that the Firm eventually
leased a larger space at a cost well above the Firm’s initial budget, in a building (Building) that
the Broker had identified. The Broker had initially recommended a “budget-friendly ‘starter
office’” opportunity of three thousand square feet for $23,500 per month.
After the Firm allegedly rejected all of the Broker’s initial suggestions and ultimately
pursued more expensive opportunities, the Broker presented the Firm with a proposal for a larger
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space at the Building. The Firm ultimately negotiated a lease for such space. Although the Firm
allegedly asked the Broker to review the proposed lease, the Broker allegedly declined and advised
the Firm that it “should seek legal counsel before entering into the lease”. One of the Firm’s
partners reviewed the lease and represented the Firm in the lease transaction.
The Firm thereafter signed a lease and a lease amendment, pursuant to which the Firm
rented office space in the Building at a rent of $59,000 per month. The lease amendment provided
(for additional space) and increased the base rent to $110,000 per month, with rent increasing to
$120,000 per month beginning in 2021. The lease term was to expire in 2027.
The Firm alleged that the leased premises had several problems, including “loud noises,
unsatisfactory construction, a poorly-functioning HVAC system, and a lack of an electricity
submeter, resulting in overcharges for electricity….” The Firm further alleged that despite
assurances from the Broker that it would be able to sublease unused space, the Firm was “unable
to do so, even at a steep discount….” The Firm claimed that the Broker “failed to assist it in
dealing with these issues….” After failed attempts to sublease the space, the Firm vacated the
property. The landlord had sued the Firm for back rent and the Firm “remains liable for future
rent payments”. The Firm then sued the Broker.
With respect to the Firm’s motion to dismiss the Broker’s counterclaims, the court
explained that the allegations, even when viewed in a “light most favorable” to the Broker, “do
not support the inference that (Broker) suffered any calculable damages based on (Firm’s) alleged
fraudulent conduct.” The Broker claimed that when the Firm defaulted on its lease, the Broker’s
“reputation with other commercial real estate firms was damaged because (Broker) had advocated
on behalf of (Firm) in helping it secure the office space….” The Broker had not alleged that it
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suffered any “monetary harm or that its relationships with any specific entities, such as the bank
or the landlord involved in this matter, were adversely impacted.”
The court found that such “conclusory allegation does not support the inference that
(Broker) suffered any cognizable injury as a result of (Firm’s) alleged conduct” and that the
“(Broker’s) failure to adequately plead compensable damages is fatal to its counterclaim for
fraud.” Moreover, the Firm’s “alleged misrepresentations regarding expected future income
growth fall into the category of mere (puffery) or expectations of future performance, which cannot
sustain a cause of action for fraud….”
The court then explained that:
To state a cause of action for violation of Judiciary Law §487, a
party must plead intentional deceit and damages proximately caused
by the deceit…. To be actionable, the alleged deceit must have
occurred during a pending judicial proceeding…. Allegations of
deceit or an intent to deceive must be stated with particularity….
Where a cause of action under Judiciary Law §487 is based on
allegations of false statements and pleadings, a party may prevail by
establishing that “the lawsuit could not have gone forward in the
absence of the material misrepresentation, [and] that party’s legal
expenses… may be treated as the proximate result of the
misrepresentation….”
The §487 counterclaim was based on the Firm’s statements in its complaint and its
opposition to the landlord’s motion for summary judgement in a related action. The Broker
claimed that the Firm “knowingly made several false statements concerning the underlying events
in this matter as contrived predicates for its claims with the intent to deceive the court.” The
Broker cited, for example, an allegation that the Firm had sought legal space that would not exceed
$28,000 to $30,000 per month, that the Firm had “spelled out its need and budget” and had
reinforced “those points during face-to-face meetings.” The Firm also alleged that the Broker had
a “differen[t] agenda”. The Firm alleged that the Broker had viewed the Firm as an “out-of-town
‘yokel’” who could generate a “fat commission” and the Broker had “upsold” the Firm from the
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“get-go”. The Firm also alleged that the Broker had “exclusively” presented lease opportunities
“far outside of (Firm’s) price range”, and to “encourage” the Firm to rent space above its budget,
the Broker had “represented falsely that the rent was below-market and a great deal.”
The court found that documentary evidence showed that the Firm’s allegations were “not
only misleading, but demonstrably false.”

The Broker’s “space report” which presented

opportunities to the Firm, showed that 10 of 12 properties were within the Firm’s stated budget.
The court found that the Firm’s lawsuit was based on “material misrepresentations of fact and, as
a proximate result of those misrepresentations, (Broker) was compelled to defend the action and
incur legal fees.” The court concluded that assuming that the Broker’s allegations were true and
giving the Broker “every favorable inference, the counterclaim for violation of §487 is adequately
pled to survive dismissal.” Accordingly, the court dismissed the fraud counterclaim, but upheld
the sufficiency of the §487 counterclaim.
Comment: In order to accommodate future growth, professional firms will often lease
more space than is necessary to accommodate their immediate needs.

Depending on the

anticipated needs, the additional space may simply be held for expansion or may be sublet.
Generally, if a Broker expresses an opinion that such excess space will be relatively easy
to sublet, courts will view such statement as an opinion as to a future event, not as a material
misrepresentation of an existing fact.
Here, as the court noted, the tenant was a law firm which had a partner review the proposed
lease and represent the Firm in the lease negotiation.
Gerard Fox Law PC v. Vortex Grp., Supreme Court, N.Y. Co., Index No. 654794/2018,
decided July 7, 2019, Borrok, J.
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Brokerage – Sellers Never Signed Brokerage Agreement And Were Granted Dismissal of
Broker’s Complaint – Claims For Implied Agreement, Unjust Enrichment, Quantum
Meruit, Tortious Interference and Fraud Dismissed
Defendant sellers of a property had moved pursuant CPLR §3211, seeking to
dismiss a complaint served by a real estate broker, seeking a commission. The sellers had sold the
property to the defendant purchasers. The broker had also sued the attorney for the purchasers.
The purchasers and the broker had entered into an “Offer To Purchase Agreement”,
pursuant to which it was agreed that the broker was to be paid a brokerage fee. The agreement
provided that “unless stated otherwise, the brokerage commission is to be paid by the sellers”. The
sellers had moved to dismiss on the grounds that there was no brokerage agreement between them
and the broker. The broker’s agreement was only with the purchasers.
The only question was “whether an implied agreement existed. A brokerage
agreement ‘may be implied where the principal received a benefit from the broker’s services under
circumstances which, in fairness, preclude the denial of an obligation to pay….’” Here, the court
found that there was “no evidence an implied agreement existed between the (broker) and the
(sellers).” The agreement had only been signed by the purchasers and the purchasers had signed
“confidentiality agreements with the (broker) making an implied contract with the (sellers)
impossible.”
Moreover, an unjust enrichment claim will fail “when it duplicates or replicates a
conventional contract with tort claim ...” and “unjust enrichment is not a catch all cause of action
to be used when others fail”. The court noted that, “unjust enrichment is usually reserved for cases
where though the defendant committed no wrong doing has received money to which he or she is
not entitled…a truism inapplicable in this case.” Where there was no contract between the sellers
and the broker, “there can be no reasonable argument that (sellers) had been unjustly enriched.”
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The court also rejected the quantum meruit claim because “there was no expectation
of compensation by the (sellers). Any work the (broker) performed was reasonably expected to
be compensated by the (purchasers) who signed the agreement.” The court also dismissed the
broker’s tortious interference claim. In order to establish tortious interference, the broker had to
establish the existence of a valid contract between the broker and a third party, the sellers’
knowledge of that contract, the sellers’ intentional procurement of the purchaser’s breach of that
contract without justification and damages. The broker also had to allege “that ‘but for’ the sellers’
conduct, there would have been no breach of the contract.”
The complaint did not “explain in any detailed way the conduct of the (sellers) that
constituted interference with the contract between (broker) and the purchasers.” The complaint
had alleged that the sellers “conspired to induce” the purchasers to “circumvent the broker
agreement….” The complaint further alleged that the sellers “frustrated the (broker’s) expectation
to receive the bargained for compensation for its service”. The court found that “there were no
facts supporting those conclusory allegations” and granted the motion to dismiss the tortious
interference claim.
Additionally, the court dismissed claims based on “fraud and conspiracy to commit
fraud”. The complaint failed to present “any material misrepresentation made by the (sellers) upon
which the (broker) relied.” The complaint “merely states that sellers informed Broker that they no
longer wished to sell the …Premises for the agreed upon price and that they wanted more money
for the …Premises….” The complaint did not cite an “actual misrepresentation that induced the
(broker’s) reliance.” Thus, the court granted the sellers’ motion and dismissed the complaint. The
remaining parties were directed to proceed with discovery.
Bay Sun Realty Inc. v. Li, Supreme Court, Kings Co., Case No. 508685/19, decided
September 9, 2019, Ruchelsman, J.
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Brokerage-Broker Commenced Action For Breach of Contract, Quantum Meruit, Unjust
Enrichment and Fraud
A broker commenced an action to recover brokerage fees. In April 2014, the
defendant purchasers and the broker entered into an Offer to Purchase Agreement (OTPA),
pursuant to which the broker was to be paid a brokerage fee. The OTPA provided that “unless
stated otherwise, the brokerage commission is to be paid by the Sellers”. The defendant sellers
moved to “dismiss the lawsuit on the grounds that there was no valid brokerage agreement between
them and in any event the broker did not procure the sale.” The broker also sued the purchaser’s
attorney.
The complaint alleged that the sellers had advised the broker that they would no
longer sell the property for the “agreed upon price and that they wanted more money for the Subject
Premises.” The complaint had also alleged that the defendants “colluded to fraudulently represent
to Plaintiff that (a Purchaser) no longer wished to purchase the Subject Premises.”
The OTPA provided that it did not “constitute a contract or memorandum thereof”.
The broker claimed that the OTPA is an enforceable contract between the broker and the purchaser
defendants. The broker argued that the forgoing language only meant that the OTPA was an offer
from the purchasers to the sellers, “instead of a contract between them.”
The court found that the OTPA was not a contract and dismissed the breach of
contact claim. With respect to the claim for quantum meruit, the broker had to establish the
“performance of services in good faith,” “acceptance of services by the person or persons to whom
they are rendered,” “the expectation of compensation therefor,” and “the reasonable value of the
services rendered….”
The court found that there was an “expectation of compensation by the plaintiff
from the moving defendants.” The defendants contended that the broker was not the procuring
1
HF 13170929v.1

cause of the sale. The court found that were questions of fact with regard to whether the broker
was the procuring cause. Since on a motion to dismiss, the court had to presume the truthfulness
of the allegations, the court denied the moving defendants’ motion to dismiss the quantum meruit
claim.
The court also denied the defendants’ motion to dismiss the unjust enrichment
claim. However, the court dismissed the tortious interference claim since absent a contract, there
can be no tortious interference. Additionally, the court dismissed the fraud and conspiracy to
commit fraud claims since the broker failed to demonstrate that there was “a material
misrepresentation of fact, made with knowledge of the falsity, the intent to induce reliance upon
the misrepresentation, reliance upon the misrepresentation and damages.”
The court further noted that those elements must be supported by “factual
allegations containing details constituting the wrong alleged,” i.e., fraud must be pled with
specificity. Here, the complaint failed to set forth “material misrepresentations made by the
defendants upon which the plaintiff relied.”
Thus, the only claims that survived the motion to dismiss, were the claims for
quantum meruit and unjust enrichment.
Bay Sun Realty v. Li, Supreme Court, Kings Co., Case No. 508685/19, decided November 7,
2019, Ruchelsman, J.
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Commercial Landlord-Tenant - Yellowstone and
CPLR 6301 Injunction Denied - Tenant Asserted
Landlord Failed to Cooperate to Legalize the Building Court Found Three Incurable Defaults and Tenant Failed
to Meet Criteria for CPLR 6301 Preliminary Injunction

A plaintiff commercial tenant moved for a Yellowstone injunction and
alternatively, a preliminary injunction pursuant to CPLR 6301, enjoining the landlord from
terminating the tenancy. The tenant sought damages, based upon the landlord’s alleged failure to
cooperate to legalize the building. The landlord had served a notice to cure (Notice), wherein the
landlord threatened to terminate the lease unless the defaults were cured. Certain defendants had
moved to dismiss the complaint for a failure to state a cause of action. The court held that three
defaults were incurable and that the tenant was neither entitled to a Yellowstone injunction nor a
traditional preliminary injunction. The court also granted the motions to dismiss.
The subject building (Building) is one of two buildings located on the same block
and lot. The tenant had sought to develop “a non-commercial art gallery and art foundation.”
Pursuant to a lease and lease rider, dated May 1, 2015, the landlord leased part of the Building,
consisting of approximately 7,000 sq. ft., plus the basement to the tenant (Demised Premises).
One defendant “B” is an electrical contracting business that occupies the other building on the
same lot (Adjacent Building).
The Lease provided the tenant with an option to purchase “the building . . . in
which the Demised Property is located. As a pre-condition to exercising the option, the parties
agreed that the Tenant may subdivide the single tax and zoning lots into two (2) separate tax and
zoning lots” so that the Demised Building would be on one tax and zoning lot and the Adjacent
Building would be on its own tax and zoning lot. The parties had also agreed that the option to
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purchase was “not entered into in reliance upon any representation or warranty made by either
party.”
Following execution of the lease, the tenant began renovating the Demised
Premises. The tenant had completed an Alteration Type 1 (Alt-1) application filing to the NYC
Dep’t of Buildings (DOB), seeking approval for its proposed use of the property. In Oct. 2015,
the landlord had signed the DOB Alt-1 application. However, the tenant asserted that “it could
not file its plans” because the electrical contracting business, which is owned by one of the
landlord’s principals, was not a permitted use, and the Adjacent Building was not a permitted
structure.
The landlord asserted that it had made no representations as to the Demised
Property or the option to purchase and the Lease required the landlord “to cooperate at no cost to
itself.” At the landlord’s request, the tenant had not submitted its Alt-1 application to the DOB,
“in an attempt to address the issues related to the development of the property.”
The landlord and the tenant had met, together with their consultants, but did not
reach a resolution. Following such “impasse,” the landlord requested a “Letter of No Objection”
from the DOB, as to “its use of the owner’s building based on a 1926 Certificate of Occupancy”
(C of O) “that it had obtained from the Tenant.” The DOB issued a Letter of No Objection with
respect to the electrical contracting company’s use of the Adjacent Building for “electrical
contractor use.” The tenant asserted that “the Letter of No Objection, did not legalize the
building occupied by [the electrical contracting business] since it was built in 1988, and such
objection letters can only confirm the legal use of a building constructed before 1938.”
The plaintiffs thereafter filed the subject action, alleging that the landlord
breached the lease by “failing to cooperate with the Tenant to legalize the property. . . .” The
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complaint alleged that the Adjacent Building, which “is a commercial establishment, does not
comply with the zoning regulations applicable to the predominately residential neighborhood,
and, prevents” the exercise of the option to purchase.
After the tenant on Aug. 3, 2016 filed the Alt-1 application, which had been
previously be signed off by the landlord in Oct. 2015, the landlord served the tenant with a
Notice to Cure, which alleged the following defaults under the lease:
1) deviation from . . . plans previously submitted to the Landlord in
that the basement work: (a) encroaches upon the party . . . wall
separating the demised premises from the “Adjacent Property” . . .;
and (b) has resulted in a lowering of the cellar floor . . . greater
than . . . proposed on said plans;
2) excavation of the basement portion of the demised premises,
and the locking of the door and removal of . . . stairs leading from
the “Adjacent Property” into the basement of the demised
premises, . . . without first obtaining the Landlord’s written
approval and/or permission from the DOB and because it . . .
continues to prevent and/or interfere with the Landlord’s right of
access to the basement within the demised premises;
3) failure to (a) promptly furnish the Landlord with copies of the
application documents and drawings that Tenant filed with the
DOB . . .; (b) submit for the Landlord’s approval, before any work
is allowed to commence, the proposed contractors which your
client seeks to use . . .; and (c) furnish the Landlord with evidence
that the requisite insurance is in effect on or before commencement
of your client’s work.
Following an agreed upon extension of the cure period, the landlord alleged that
the tenant had failed to cure the default. The tenant then sought the subject Yellowstone
injunction or, alternatively, a preliminary injunction, pursuant to CPLR §6301. The court
explained:
A Yellowstone injunction maintains the status quo by tolling the
cure period so that a commercial tenant faced with a threat of the
termination of its lease can protect its leasehold and, where there is
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an adverse determination on the merits, cure the default and avoid
a forfeiture. . . . The purpose of a Yellowstone injunction is to stop
the running of the cure period and maintain the status quo while
the underlying dispute is litigated. . . . “[F]ar less than the normal
showing required for preliminary injunctive relief’ is needed, as
the “threat of termination of the lease and forfeiture, standing
alone, has been sufficient to permit maintenance of the status quo
by injunction”. . . .
Thus, a party seeking a Yellowstone injunction relief must demonstrate that “it
holds a commercial lease,” “it received from the landlord either a notice of default, a notice to
cure, or a threat of termination of the lease,” “it requested injunctive relief prior to the
termination of the lease” and “it is prepared and maintains the ability to cure the alleged default
by any means short of vacating the premises. . . .” Unlike a traditional preliminary injunction, a
plaintiff need not show a likelihood of success on the merits. However, “a plaintiff must
demonstrate that ‘a basis exists for believing that a tenant . . . has the ability [to] cure through
any means short of vacating the premises’. . . .” Here, the tenant was a commercial tenant, which
had received a notice to cure and had requested injunctive relief prior to the expiration of its time
to cure. Thus, the salient issue was whether the tenant had “the ability [to] cure through any
means short of vacating the premises.”
The lease provided that the tenant would make “no changes in or at the demised
premises . . . without the owner’s prior written consent” and alterations by the tenant, “as per
plans, specifications and applications approved by the DOB, if required, shall be subject to the
written approval of the Owner before filing its Alt-1 application.”
Although the tenant argued that it had “made efforts and cured some of the
purported breaches and is continuing to take . . . steps to remedy the other alleged defaults,” the
record indicated that “at least three of the defaults . . . are incurable due to the Tenant’s failure to
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obtain prior written approval from the Landlord pursuant to the lease.” Prior to filing its Alt-1
application, the tenant had “performed construction work in the Demised Premises which
deviated from the . . . plans previously submitted to the Landlord.” Additionally, the Oct. 16,
2015 plans that the landlord had signed-off on “were altered, added or deleted by the Tenant
without the Landlord’s approval, and submitted to DOB. . . .” The tenant had also failed to
obtain required insurance coverage. The court explained that “a tenant’s failure to maintain
insurance coverage as required by the lease is an incurable default.”
The tenant countered that it need not at this stage, prove its ability to cure.
Rather, the tenant argued that it can and did cure the alleged defects. Here, the tenant’s
construction work had been “in large part, contrary to the express provisions of the lease,” had
been done notwithstanding the lack of the required prior approval of the landlord and there was
also no indication that the tenant’s construction work was “substantially complete” before it
sought judicial relief. The court denied the request for a Yellowstone injunction.
The court also denied the tenant’s request for a preliminary injunction pursuant to
CPLR §6301. The court reasoned that the landlord had not made any contractual representations
as to the Demised Premises, the improvements thereon or the use thereof and the landlord had
provided “in good faith” cooperation “with the Tenant by retaining consultants, at its own
expense, to resolve the issues relating to the development of the Demised Premises.” The court
opined that based on the foregoing, together with “the incurable nature of the Tenant’s default,”
the tenant could not demonstrate “a likelihood of success on the merits” as to its claims, “which
include, breach of contract, specific performance, fraud, fraudulent inducement and unjust
enrichment.”
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The court further found that the “balance of the equities favors the Landlord, since
the purchase option” was “inchoate and does not ripen until the property is subdivided at the
tenant’s own cost.” The court also held that the tenant “failed to demonstrate that it will suffer
irreparable injury since it plans a non-commercial use of the demised premises.”
Accordingly, the court held that the tenant was neither entitled to a Yellowstone
injunction nor a traditional preliminary injunction and also granted the defendants’ motions to
dismiss. The sole cause of action asserted against such defendants was “conspiracy to defraud,
based on the allegation that the moving defendants acted as agents for the Landlord and filed
incorrect documents with the DOB and certified the adequate completion of the work detailed in
those documents.” The court held that the allegations were insufficient as a matter of law and
that “a mere conspiracy to commit a [tort] is never of itself a cause of action. . . .” The plaintiff
had failed to properly plead a claim for “fraud under a theory of conspiracy, since there were no
facts pled to support an inference that defendants, as agents, knowingly agreed to cooperate in a
fraudulent scheme or shared a perfidious purpose of [landlord].”
Comment: Some tenants will enter into leases based on the assumption that the
demised premises could be “legalized,” so as to permit the tenant’s contemplated use. Generally,
parties to such leases should allocate the risk that the demised premises cannot be “legalized” or
altered and allocate responsibility for doing the necessary land use work.
Even though a landlord or a tenant may be advised that it is possible to achieve
their land use goal by a land use expert, such expert could be incorrect. Sometimes, experts
make errors. Moreover, city agencies, such as the Dep’t of Buildings may change their policies
or practices. Therefore, it is usually prudent for parties to a lease to address what happens if land
use approvals cannot be achieved within a specified time frame or cannot be achieved at all.
6
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Landlord-Tenant - Stale Rent Barred by Laches Landlord Failed to Bill for Water Charges for
3 1/2 Years - Prejudiced Tenant’s Negotiation of
Lease Amendment - Laches May Be Complete
Defense If Tenant Was Prejudiced

The petitioner landlord of the subject commercial premises, commenced a
summary proceeding against its tenant, seeking a judgment of possession and unpaid rent. The
lease dated Jun. 7, 2012, provided for a specified monthly rent and obligated the tenant to pay its
“proportionate share of water consumption.” The lease was amended in Sept. 2016. The
amendment, which had also been signed by an entity which had agreed to buy the premises,
provided that if such entity completes its purchase of the premises, then a) the expiration of the
lease would be extended from Aug. 31, 2017 to Dec. 31, 2017, b) the tenant waived its right to
renew the lease beyond that date and c) in return, the tenant’s rent for the period May 1, 2017
through Dec. 31, 2017, was abated and the tenant was paid $25,000 as further consideration for
its waiver of its right to renew its lease. The tenant remained obligated to pay its proportionate
share of electric charges through Aug. 31, 2017. The amendment did not mention water or
parking charges. The tenant had been billed and paid for monthly parking charges.
Ten months after the amendment, the landlord “for the first time sent [tenant] a
bill for water charges, totaling $2,252.74 for a period of three and a half years, from December
2013 through May 2017.” The landlord also sent to the tenant a bill for “$4200 for parking
charges, consisting of $400 per month, the amount [the tenant] had previously paid, for the first
three months of 2017, and an increased amount of $600 per month for April through August.”
The landlord asserted that the tenant had been advised prior to Apr. 1, 2017, that
the monthly parking charge would be increased from $400 to $600 as of April 1. The tenant
testified that it had rejected the rent increase and had advised its patrons not to use the parking
1

lot. The tenant did not explain its failure to pay the parking charges for January through March.
The summary proceeding was based on the tenant’s failure to pay the water and parking charges.
The court observed that the landlord’s “bill for water charges incurred as long as
three and a half years earlier came as a surprise to its tenant.” Although “mere delay alone is no
defense to an attempt to recover ‘stale rent’. . . .,” “laches may be a complete defense in a case of
prejudice to the tenant resulting from the delay.”
To establish a defense of laches, the tenant must show (1) conduct
on the part of the tenant giving rise to the situation of which
landlord’s complaint is made and for which the landlord seeks a
remedy; (2) delay in asserting the landlord’s rights, the landlord
having had knowledge or notice of the tenant’s conduct and having
been afforded an opportunity to institute a suit; (3) lack of
knowledge or notice on the part of the tenant that the landlord
would assert the right on which he bases suit; and (4) injury or
prejudice to the tenant in the event that relief is accorded to the
landlord or that the suit is not barred. . . .
Here, the landlord had delayed in asserting the claim for water damages and the
tenant had no notice that the landlord would seek to collect such charges. The court found that
“the prejudice to the tenant in asserting a belated claim for water charges is palpable.” The
tenant had “entered into the 2016 lease amendment that was intended to resolve its future
obligations to its landlord.” The terms of the amendment included “a compensatory payment
and a rent abatement.” The court opined at that time, that the tenant “had reason to believe that
its only obligation to its landlord was the payment of electric charges from May 1 through
August 31, 2017” and that obligation was “provided for in the amendment.” The amendment did
not mention “water charges, which presumably would have been a subject of negotiation and
explicit treatment if the landlord had made known any intention to bill for them.” The court held
that the landlord’s “failure to bill for these charges for over three years prejudiced [tenant’s]
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negotiation of the lease amendment” and therefore, “[landlord’s] attempt to recover stale rent for
water charges is barred by laches.”
The court further found that there was no agreement between the parties that the
tenant would pay the landlord $600 per month for use of the parking lot after Apr. 1. The court
believed the tenant’s testimony that it rejected the landlord’s offer to extend the agreement at an
increased rate, and that it took steps to discourage his customers from using the subject parking
space. It also appeared that the landlord had not taken any steps to prevent use of the parking
space by anyone.
The court held that absent an agreement, the landlord cannot recover rent or other
payment for the period beginning April 1. As for parking charges for Jan. through Mar., the
parties had apparently agreed to a payment of $400 a month until Apr. 1 and the tenant had paid
such amount since lease inception.
The court then stated that because of the court’s “limited jurisdiction in a
summary proceeding,” the landlord “may not recover rent or additional rent for items not
specified in a written lease.” The landlord had argued that there was “an oral modification of a
contract” which had been “performed by the parties.” The court opined that such legal theory
did not impact “this Court’s jurisdiction,” the court lacked jurisdiction in a summary proceeding
“to award damages for failure to pay parking charges not included in the lease” and the court
denied the petition in its entirety.

Lumiram Dev. Corp. v. Empire State Crossfit, Town Justice Court, Westchester Co., CV17090014, decided 10/24/17, Meister, J.
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Commercial Landlord-Tenant - Landlord Delivered
Premises Approximately One Year Late - Rent Credit
Provision Was An Unenforceable Penalty - Plaintiff Is
Entitled to Reasonable Damages - Successive Offers of
Compromise Permitted - Landlord Entitled to Legal
Fees and Costs, Since Award Was Below Offer of
Compromise - Neither Side Was A Prevailing Party Severe Decline In Sales At Brick and Mortar Stores in
New York City

A plaintiff retail tenant commenced an action, alleging that the defendant landlord
delivered the subject premises approximately a year after the date contemplated by the lease.
The lease provided that the premises would be delivered to the tenant “as a ‘white box’” in
August 2015, and the tenant would take an additional four months to prepare the premises for
opening in December 2015 (tenant work). Following a trial, the court found that the proposed
schedule was “excessively ambitious,” it was unreasonable to expect that the premises would
have opened in Dec. 2015 and the “late delivery” rent credit provision (penalty provision) in the
lease bore “no reasonable relationship to any foreseeable damages” and therefore, was an
unenforceable penalty. However, the court held that the tenant was entitled to reasonable
damages.
The plaintiff had not accepted delivery of the premises until July 12, 2016. The
court opined that the “contemplated schedule was excessively ambitious on the part of both
parties and, based upon the evidence . . ., there is no reason to believe that the store could have
opened in December, 2015 under any scenario.”
The tenant characterized the penalty provision as “liquidated damages” or “an
alternative means of securing performance.” The landlord argued that the penalty provision was
an “unenforceable penalty” and that “the [tenant] is responsible . . . for much of the delay.”
1

The penalty provision specified that “the consequence of delay for certain periods
of time would entitle the plaintiff to rent credits based on a formula that would result in the
tenant being entitled to one day of free rent for each day beyond the scheduled delivery date for a
period of time, thereafter two days of free rent for further delays beyond the scheduled delivery
date, and, ultimately three days of free rent.” The tenant asserted that such formula provided the
tenant with 825 days of rent credits, which amounted to more than $3 million in damages. The
landlord had timely made a CPLR 3220/3221 offer to compromise for $1.5 million, which the
plaintiff had rejected. The lease also contained a prevailing party attorneys’ fees provision.
Although the court found that the penalty provision was an “unenforceable
penalty,” the court held that the tenant is entitled to damages. The court believed that the
landlord “could and should have proceeded more expeditiously with the very ambitious
construction project necessary to transform two landmark buildings into a combined structure
that would accommodate a high end retail facility on the first floor and the basement. . . .”
However, the court also found that “the [tenant] was responsible for a meaningful portion of the
delay and . . . some . . . delay was beyond the [landlord’s] control.”
The tenant is part of a large retail company. The tenant had “intensely studied the
location and prepared extensive analyses of the profit potential of the contemplated location.”
The court rejected the tenant’s argument that damages for “a one-year delay in opening the store
could not be measured.” The tenant had prepared a “comprehensive analysis” which had
“targeted a return on sales for the first fiscal year of operation of $1,053,389.” That analysis was
approved by the tenant’s management. The tenant had also contemplated “a ‘worst case’
scenario” whereby the location would have “a return on sales of only $57,386 for the first year of
operation.”
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The court opined that even “more compelling evidence” that the penalty provision
is an unenforceable penalty “as opposed to a liquidated damages provision or an alternate means
of securing performance is the fact that [tenant] has insisted on the inclusion of a substantially
identical ‘free rent’ provision in the leases for more than 100 of its stores across the country. . . .”
The court also rejected the tenant’s argument that “the delay in opening [the store] had adversely
affected [tenant’s] online sales.” The store became operational on Dec. 5, 2016 and the store’s
results “underperformed the target profit” contained in the tenant’s initial analysis.
Additionally, the court observed that during 2016 and thereafter, “significant
adverse results were achieved at [tenant’s]” other New York City locations. A comparably
located store had “a 50 percent decline in sales between the fiscal year ending January, 2015 and
the fiscal year ending January, 2017.” Thus, the tenant “was not immune to the severe decline in
retail sales at brick and mortar stores in the New York City market.” The court further stated
that the tenant had “overestimated the potential profitability” of its store and “it would be unjust
to enforce a penalty . . . that would be grossly disproportionate to any financial harm [tenant]
actually suffered from the delay in delivering the store, particularly when both parties knew or
should have known that the timeline for the completion of the store established in the Lease was
overly ambitious.” The court found it “significant that the original letter of intent that was
executed before the Lease was signed provided for a lengthier time line for the completion of the
‘landlord’s work.’”
However, the court held that the tenant was entitled to reasonable damages. The
court noted that “[t]he reconfiguration of the building, . . . was a complex and difficult task.”
The parties had “cooperated to a certain extent and there was a course of dealing during
significant times when the plaintiff made concessions to the landlord in the hope of expediting
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the process.” Although there had been “conflicting testimony” about “the role the installation of
an elevator played in the delay” and conflicting testimony about “the extent to which the plaintiff
contributed to the delay,” the court found that the landlord was “responsible for slightly less than
nine months of the delay between August 1, 2015 and July 12, 2016.” The court reasoned that
the “most reasonable measure of damage for this delay would be to modestly discount what were
demonstrated to be overly optimistic target numbers that were contained in [the tenant’s internal
analysis]” and awarded the tenant $650,000 plus statutory interest of nine percent from Aug. 1,
2015.
Comment: In a subsequent decision dated Nov. 21, 2017, the court addressed the
prevailing party legal fee provision and offers of compromise.
The court explained:
To be considered a prevailing party, . . . “there must be success
with respect to the central relief sought”. . . . To justify an award
of contractual attorneys’ fees, a party must prevail “on the central
claims advanced, and receive substantial relief in consequence
thereof”. . . .
Here, the plaintiff “primarily sought a declaratory judgment entitling it to 825
days of rent credit-the monetary equivalent of over $3 million. A declaration as to rent credits
owed was, undeniably, the central relief sought by plaintiff and opposed by defendant.” The
court had found the penalty provision was “an unenforceable penalty, thereby denying plaintiff
the central relief sought.”
Although the tenant recovered $650,000 in delay damages, the court found that
such recovery could not “in any practical sense, render [tenant] the prevailing party in this
unnecessarily expensive litigation.” The tenant had recovered less than 20 percent of the
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damages sought, i.e., “it recovered a fraction of the relief sought while spending $660,000 in
legal fees which was more than [tenant] ultimately recovered in damages excluding prejudgment
interest.” The court explained that the fact that “substantially the same liquidated damages
provision appears in more than 100 leases held by [tenant],” was evidence that “the liquidated
damages provision . . . bore no reasonable relationship to any delay damages that [tenant] could
claim.” The court also noted that the business conducted at the subject store had failed to meet
the tenant’s “overly ambitious profit expectations. . . .”
However, the court further held that the landlord was also not a prevailing party.
After observing that there is “limited case law indicating that a defendant against whom a money
judgment is entered can potentially be considered a prevailing party . . . .,” the court stated that
the landlord had “willfully breached a contract” and noted that the tenant was awarded “a not
insignificant monetary sum,” i.e., the landlord was held to be liable for more than $650,000 in
damages plus statutory interest, and thus “cannot, in any practical sense, be considered the
prevailing party.” Thus, neither party was the prevailing party.
The court also addressed offers “to liquidate damages conditionally” pursuant to
CPLR 3220. CPLR 3220 “essentially enables a defendant to concede the issue of damages and
try the disputed issue of liability.” “[I]f such an offer is accepted by a claimant, the only issue to
be tried is that of liability, damages having already been determined by an offer and timely
acceptance within ten days thereof. If a plaintiff refuses the offer, the plaintiff must not only
prevail at trial on the issue of liability, but must also secure an award of damages greater than the
liquidated damages figure offered by the defendant. . . . If the award of damages is less than the
liquidated damages figure offered by the defendant, the defendant is entitled to reimbursement
for the expenses of trying the damages issue, including attorneys’ fees.” Moreover, “[a]
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defendant’s offer under CPLR 3220 is best construed as a lump-sum offer which includes
attendant expenses and attorneys’ fees.”
In the subject case, the landlord made two timely offers pursuant to CPLR 3220.
The first offer was for $1 million and a subsequent offer was made for $1.5 million. Neither
offer was accepted. The court opined that “successive CPLR 3220 offers can be made.”
Although the court could not “find case law to provide clarity on the issue,” it reasoned that since
the purpose of CPLR 3220 was to “narrow the issues before trial and to provide a pathway to
possible consensual resolution of the matter,” such purpose is “best served by allowing parties to
make successive offers to liquidate damages conditionally.”
The tenant had failed to obtain a judgment greater than the landlord’s CPLR 3220
offer of $1.5 million. Even if the tenant’s “excessive attorneys’ fees are included, [tenant] still
failed to meet the $1.5 million threshold of defendant’s CPLR 3220 offer.” Accordingly, the
court held that the landlord was “entitled to the ‘expenses necessarily incurred . . . for trying the
issue of damages from the time of the offer.”
Here, the issues involving the “contractual provisions, and the nature of the
declaratory relief established that the issues of liability and damages are inextricably
intertwined.” Moreover, “liability was but a nominal issue compared to that of damages as it
was undisputed that [landlord] failed to deliver the premises in accordance with the terms of the
Lease.” Therefore, the court held that the landlord was entitled to “all costs and fees incurred
after its September 28, 2017 offer pertaining to pre-trial preparation and the trial itself.”
The court found that the landlord’s request for legal fees was reasonable in view
of “the time and labor required, the difficulty of the questions involved, and the skill required to
handle the problems presented; the lawyer’s experience, ability and reputation; the amount
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involved and benefit resulting to the client from the services; the customary fee charged by the
Bar for similar services; the contingency or certainty of compensation; the results obtained; and
the responsibility involved.” The court awarded the landlord costs and attorneys’ fees in the
amount of $154,919.17, plus interest.
As this case illustrates, landlords and tenants will sometimes miscalculate the time
necessary to obtain land use approvals or to complete contemplated construction. Lease
negotiations will often address allocation of the risk of delay and the consequences therefrom.
Parties often utilize liquidated damage provisions when they believe that it would
be difficult to quantify the amount of actual damages. In many instances, estimates of potential
damages are “educated guesses.” The subject tenant’s projections showed a significant disparity
between its best and worst scenario. In certain instances, it is difficult to produce probative
evidence of actual damages. Defendants typically challenge damage evidence on the grounds
that, inter alia, it is speculative or that the alleged wrongful conduct was not the proximate cause
of the damage. This is especially so with respect to a new store or other new business.
As a general rule, commercial parties, who are usually represented by counsel, are
held to the terms of their unambiguous written agreements. Case law holds that it is not the role
of the courts to re-write a contract that was imprudently entered into by a commercial party.
Generally, courts will not “rescue” a party from the consequences of an agreement that it had
freely entered into, because with hindsight, such agreement would result in “harsh”
consequences.
The subject decision did not hold that all liquidated damage provisions that
employ rent credits are illegal penalties. Rather, its holding was based on the specific evidence
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in the case, including the fact that such provision was apparently utilized in more than 100 stores
throughout the country and the tenant had another “comparably located” store.

Free People of PA LLC v. Delshah 60 Ninth LLC, Sup. Ct., N.Y. Co., Index No. 650654/2017,
decided Oct. 18, 2017 and Nov. 21, 2017, Ostrager, J.
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Commercial Landlord-Tenant - Fire - Tenant
Alleged That Landlord Would Only Permit
Tenant to Resume Occupancy If Tenant Would
Renegotiate Terms of Its Lease - More Than
A Year Later, With No New Agreement, Landlord
Cancelled the Lease - Breach of Contract - Breach
of the Covenant of Quiet Enjoyment - Interference
With Contract - RPAPL 853

The plaintiff commercial tenant had signed a ten year lease dated Oct. 1, 2011,
with defendant landlord “A”. The tenant operated a laundromat. A fire occurred on July 18,
2013, in an upstairs residential unit. Electric and gas (utility) service in the building was
terminated and the tenants were required to vacate the premises.
The City required “A” to make certain repairs before the building could be
reoccupied and had issued Violation Notices (Violations). The Violations referred to necessary
“electrical repairs,” removal of fire damaged debris and repair of certain structural problems.
Although “A” applied for a permit to do “Minor Alterations/Repairs on July 26, 2013” and a city
agency (City) had issued a permit, the required repair work had not been completed. On Apr. 15,
2014, “A” sold the building to defendant landlord “B”. Defendant “C” is the sole principal of
“B”.
Shortly after “B” purchased the building, the City issued an Order of
Condemnation dated Apr. 25, 2014. By letter dated May 5, 2014, “B” advised the plaintiff that it
was terminating the plaintiff’s lease as of July 7, 2014, pursuant to paragraph 13 of the lease.
The plaintiff alleged that “B” had thereafter suggested that “B” would permit the
plaintiff to resume occupancy once the work was completed, “if plaintiff would renegotiate the
terms of the lease.” More than a year later, the defendants advised the plaintiff that the
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defendants had “decided to cancel the lease as pursuant of its terms.” The plaintiff asserted that
the cancellation followed a breakdown in negotiations with respect to new proposed lease terms.
The plaintiff had not paid rent since July 2013. At some point, the required
repairs were completed. A City witness testified that after utility service had been restored and
debris was removed, “the landlord could have sealed off” the fire damaged apartment, where
more structural repairs were needed, and could have allowed the tenants back into the other
leased units.” He further testified that the City gave the landlord “verbal permission to have
other tenants return to the building. . . .”
“Certifications of Completion” were issued by the City on Feb. 18, 2016. The
plaintiff alleged that “B” thereafter leased the plaintiff’s laundromat facility to a new tenant,
“including all of plaintiff’s laundromat . . . and equipment, and changed the locks . . ., which
prevented plaintiff from retrieving its property. The new tenant also operated a laundromat.”
The plaintiff commenced the subject action on Feb. 16, 2016, against “A” for
breach of the contract for failure to “timely make repairs, breach of the covenant of quiet
enjoyment, intentional interference with contract and violation of RPAPL 853.” The plaintiff
sued “C”, based on a “piercing the corporate veil” theory. A judgment had been entered against
“A” on default. Defendants “B” and “C” filed answers.
The plaintiff moved “for partial summary judgment as to liability against [‘B’]”
on its claims for breach of the covenant of quiet enjoyment for violation of RPAPL 853. “B”
and “C” moved for summary judgment dismissing the claims for breach of contract based on the
failure to make timely repairs, breach of the covenant of quiet enjoyment, intentional
interference with contract, violation of RPAPL 853, conversion, and the piercing of the corporate
veil claim against “C.”
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Essentially, the plaintiff argued that “B”, had wrongfully terminated the lease and
improperly prevented the plaintiff from resuming possession of the leased premises.
The court found that the lease did “not authorize termination based on partial
destruction of another part of the building, or a municipal order requiring all the tenants to
vacate.” With respect to the alleged breach of the covenant of quiet enjoyment, the court
explained:
“If a landlord . . . keeps a tenant out, the latter may sue the landlord
for breach of the covenant of quiet enjoyment”. . . . “To make out
a prima facie case . . . , a tenant must establish that the landlord’s
conduct substantially and materially deprived the tenant of the
beneficial use and enjoyment of the premises. . . . It may be
established by either an actual or constructive eviction. . . .
“[W]here the landlord barred the tenant from entering the premises
it has been held a partial actual eviction. . . . Similarly, where the
landlord changes the lock, or padlocks the door, there is an actual
eviction”. . . .
The plaintiff argued, inter alia, that the defendants had “purposefully elected not
to make the repairs necessary for the lifting of the condemnation order in an effort to convince
plaintiff to voluntarily abandon the lease or coerce plaintiff to renegotiate the terms of its lease.”
The court found that the plaintiff’s claim that “B” could have completed the repairs to permit the
plaintiff to reoccupy its premises, but had chosen not to, was “not established as a matter of law
by the submissions.” Thus, the court denied the plaintiff’s motion for summary judgment on its
claim for breach of the covenant of quiet enjoyment.
“B” had argued that the covenant of quiet enjoyment claim should be dismissed,
because the plaintiff had not paid rent since July 2013. “B” contended that “breaches of the
covenant by the landlord are breaches of an independent covenant” and “do not exonerate a
refusal or failure to pay rent.” The plaintiff countered that “the rule requiring payment of rent in
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order to claim breach of quiet enjoyment is limited to leases where the covenant of quiet
enjoyment is expressly conditioned on payment of rent.” The plaintiff noted that “such explicit
lease provisions were present” in cases cited by “B”. The court observed that other cases which
applied such rule, did not rely on explicit lease provisions. Here, the plaintiff claimed “actual
rather than constructive eviction,” it was uncontested that the plaintiff had been out of possession
of the premises and there was no evidence that “A” or “B” had made a claim for continued
payment of rent.
The court explained that based on the plaintiff’s “actual involuntary ouster and
inability to return to its leased premises, allegedly due to defendants’ conduct and choices, the
termination letter [‘B’] sent plaintiff . . . just . . . weeks after it took ownership, and [‘B’’s]
apparent position that plaintiff would only be permitted to re-take possession of the leased
premises upon renegotiation of the lease, defendants cannot establish as a matter of law that
plaintiff is precluded from making a claim for breach of the covenant of quiet enjoyment, based
on its failure to continue paying rent after its continued dispossession.” The court further noted
that “under the circumstances [‘B’] may have waived any such claim.” Thus, the court denied
the defendants’ motions to dismiss the breach of the covenant of quiet enjoyment claim.
With respect to the plaintiff’s motion for summary judgment on its RPAPL 853
claim and the defendants’ motion for summary judgment dismissing such claim, the court
observed “[i]f a person is . . . ejected, or put out of real property in a forcible or unlawful
manner, or, after he has been put out, is . . . kept out by force or by putting him in fear of
personal violence or by unlawful means, he is entitled to recover treble damages. . . .”
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The court found that the issue of whether “B”’s alleged keeping the plaintiff out
of its leased premises constituted an “unlawful means” as contemplated by RPAPL 853, could
not be determined as a matter of law based on the present record. Although the plaintiff asserted
that repairs were completed well in advance of “B”’s efforts to have the condemnation order
lifted, the plaintiff had not provided clear evidence establishing that assertion as a matter of law.
Thus, the court was “unable to determine . . . whether [‘B’’s] manner of purportedly terminating
the lease amounted to ‘unlawful means’ of ousting plaintiff under RPAPL 853.” The court noted
that “[a]lthough termination was not authorized by the lease, mere erroneous reliance on
paragraph 13, in itself, does not establish ouster by ‘unlawful means’ as a matter of law.” There
was also “a question of fact as to exactly when the cause of action accrued for purposes of
determining whether the claim was timely made within the applicable one year limitations
period. . . .” The moment when “B” denied plaintiff’s right to return was “currently unclear:
while there was a termination letter dated May 5, 2014, there is evidence of subsequent
negotiations, as well as a later termination letter of December 10, 2015, which support, but do
not require, a determination that the May 5, 2014 letter was implicitly rescinded.” Thus, the
court denied each motion for summary judgment as to RPAPL 853.
With respect to the landlord’s alleged failure to make timely repairs, the
defendants argued that “the lease did not require it to make any repairs to the leased premises;
the only lease provisions concerning repairs related to the building roof, walls and foundation.”
The defendants also noted that “the lease did not require the landlord to provide [utility] service.”
The court explained that the plaintiff’s claim was not that defendants failed to comply with a
lease requirement to make repairs. Rather, the plaintiff argued that the defendant was obligated
under the lease “to make the repairs required by the City’s violation notices within a reasonable
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period of time so that the Condemnation Order could be lifted and the tenants restored to
possession.” The court held that this presented “an issue of fact requiring the denial of
defendants’ motion for summary judgment.”
Additionally, the plaintiff had alleged that “B” and “C” “intentionally interfered
with plaintiff’s contract with [‘A’].” The court dismissed this claim, since “[‘B’] simply
undertook [‘A’’s] contractual obligations, and there is no basis for a claim that [‘B’] or [‘C’] did
something to prevent [‘A’] from making repairs he would otherwise have made.” The plaintiff
also alleged that “C” may have interfered with the plaintiff’s contract with “B”. In rejecting that
argument, the court state that “C” made decisions on behalf of “B” and if “[‘C’] induced [‘B’] to
breach its contract with plaintiff, he did so as [‘B’’s] representative, not as a separate entity.”
The court sustained the conversion claim based on the allegation that the
defendants locked the plaintiff out of the premises and prevented it from retrieving its machinery
and equipment. Finally, the court stated that New York did “not recognize a separate cause of
action to pierce the corporate veil” and dismissed that claim. However, the court noted that those
allegations would remain part of the complaint as “an assertion of . . . circumstances which
[may] persuade the court to impose the corporate obligation on its owner[].”

Wheeler Ave. Laundry v. Modern Yonkers Realty, Sup. Ct. Westchester Co., Index No.
51931/2016, decided 11/1/17, Ruderman, J.
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Commercial Landlord-Tenant - Former Council
Member and Neighborhood Attorney Tenant
Displayed A Sign Calling Landlord “Greedy” Defamation Suit Dismissed

This decision involved a defamation case relating to commercial space rented by
the defendant (tenant) from the plaintiff (landlord). Following a dispute involving the tenant’s
alleged illegal subleasing of the premises, the parties engaged in litigation in the Civil Court.
When the litigation was still pending, the tenant put up two signs in his storefront windows
(signs) which stated:
After more than 25 years serving our neighborhood at this location
(First as a City Council Member, then for years as a neighborhood
based attorney) I am being forced to move from this building due
to the greed of the new landlord. I will be relocating to a new
office across the street at 161 East 4th Street.
The tenant moved to dismiss on the grounds that the alleged “defamatory
statement is an opinion and that [landlord’s] reputation was not harmed.” The landlord asserted
that the storefront is located on a busy street, many people see the sign and “every other tenant in
the building knows that [tenant] is referring to [landlord] when he calls the ‘landlord’ greedy.”
The landlord further argued that anyone with Internet access could learn the identity of the
landlord. The landlord further asserted that the signs contain statements that are “a mix of
opinion and fact, and therefore, is actionable.” The tenant moved to dismiss.
The court explained:
Defamation is “the making of a false statement which tends to
expose the plaintiff to public contempt, ridicule, aversion or
disgrace, or induce an evil opinion of him in the minds of rightthinking persons, and to deprive him of their friendly intercourse in
society”. . . . In order to prove a claim for defamation, the plaintiff
must show: (1) a false statement that is (2) published to a third
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party (3) without privilege or authorization and that (4) plaintiff is
caused harm, unless the statement is one of the types of
publications actionable regardless of harm. . . . Further, the “words
must be construed in the context of the entire statement . . . as a
whole, tested against the understanding of the average reader, and
if not reasonably susceptible of a defamatory meaning, they are not
actionable and cannot be made so by a strained or artificial
construction”. . . . “Loose, figurative or hyperbolic statements,
even if deprecating the plaintiff, are not actionable”. . . . “A false
statement constitutes defamation per se when it charges another
with a serious crime or tends to injure another in his or her trade,
business or profession”. . . . “Expressions of opinion, as opposed
to assertions of fact are deemed privileged and no matter how
offensive, cannot be the subject of an action for defamation”. . . .
When considering whether a statement is an opinion, “[t]he key
inquiry is whether [the] challenged expression, however labeled by
defendant, would reasonably appear to state or imply assertions of
objective fact. In making this inquiry, courts cannot stop at
literalism. . . . courts must additionally consider the impression
created by the words used as well as the general tenor of the
expression, from the point of view of the reasonable person. . . .”
The court found that the subject statements “were clearly expressions of opinion
and are not actionable.” The court reasoned that it could not “be objectively proven that
someone is greedy - the very nature of this adjective implies a subjective analysis. What might
constitute greed inevitably varies from person to person.” For example, a tenant might believe
that a 15 percent rent increase demonstrates that a landlord is greedy while someone else might
think that “any rent increase exhibits greed.” The court believed that there was “no way to
conclusively establish whether plaintiff was greedy.”
Additionally, the court opined that “the overall context of the signs reinforces the
conclusion that the statements express opinion.” The court stated that “[a] reasonable person
reading the sign would think that a disgruntled tenant appears to be frustrated with his landlord.”
Additionally, the court denied the tenant’s request for sanctions based on the landlord’s alleged
“meritless conduct.” The court opined that the tenant could not exhibit “a sign with a negative
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characterization of his landlord, allegedly refuse to take it down after being asked by both the
landlord and the police and be surprised when a defamation lawsuit is filed against him.” The
court also denied the landlord’s claim for “intentional infliction of emotional distress.”
That tort has four elements:
(i) extreme and outrageous conduct; (ii) intent to cause, or
disregard of a substantial probability of causing, severe emotional
distress; (iii) a causal connection between the conduct and injury;
and (iv) severe emotional distress. . . .
The court found that the landlord failed to demonstrate that the tenant had
“engaged in extreme or outrageous conduct.” The court explained that “[c]alling someone
greedy does not demonstrate that [tenant] engaged in campaign to harass [landlord] to cause her
severe mental pain.” Moreover, the signs did “not even identify the landlord” and a person
reading the signs would have to conduct an investigation to uncover the identity of the landlord.
The court did not find that “putting up this sign constitutes an atrocious or intolerable act.”
Although the court understood the landlord did not like the statements on the signs, that did not
mean that the landlord had a cause of action for intentional infliction of emotional distress. The
court concluded that what the tenant had said was “not nice - but it was clearly [tenant’s]
opinion.”

Klaynberg v. Dibrienza, Sup. Ct., N.Y. Co., Index No. 154252/2017, decided Dec. 5, 2017,
Bluth, J.
HF 11991673v.1
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Commercial Landlord-Tenant – Waiver of Right to
Seek Yellowstone Injunction Valid – Dissent Argued
That Such Waiver Is Violative of Public Policy

This decision involved an appeal by plaintiff commercial tenants (tenants), in an
action for, inter alia, a judgment declaring that two long term “commercial leases are in full
force and effect and that the [tenants] are not in violation of their obligations under the leases.”
A trial court had “denied their motion for a Yellowstone injunction . . . and granted the
[landlord’s] cross motion for summary judgment dismissing the complaint.”
This appeal raised “an issue of first impression in the appellate courts of New
York. . . .” The salient issue was “whether written leases negotiated at arm’s length by
commercial tenants may include a waiver of the right to declarative relief that is enforceable at
law or, alternatively, whether such a waiver is void and unenforceable as a matter of public
policy.” The Appellate Division (Court) held that based on the facts of this case, “the . . .
tenants’ voluntary and limited waiver of declaratory judgment remedies in their . . . leases is
valid and enforceable, and not violative of New York’s public policy, particularly as the tenants
. . . did not waive other available legal remedies.”
A rider to each lease provided that the tenant:
waives its right to bring a declaratory judgment action with respect
to any provision of this Lease or with respect to any notice sent
pursuant to the provisions of this Lease. Any breach of this
paragraph shall constitute a breach of substantial obligations of the
tenancy, and shall be grounds for the immediate termination of this
Lease. . . . in the event injunctive relief is sought by Tenant and
such relief shall be denied, the Owner shall be entitled to recover
the costs of opposing such an application, or action, including its
attorney’s fees . . ., it is the intention of the parties hereto that their
disputes be adjudicated via summary proceedings. [Waiver]
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Four years after commencement of the lease, the landlord issued Notices to Cure
Violations (Notices to Cure), based on alleged breaches. The alleged breaches included “the
failure to obtain various permits,” the creation of fire hazards, the existence of nuisances and
noises, and the failure to allow for sprinkler system inspections by the Fire Department. The
Notices to Cure demanded that the alleged violations be cured by March 27, 2014, “otherwise
the [landlord] would terminate the tenancies and . . . commence summary proceedings to recover
possession. . . .” On or about Mar. 19, 2014, the tenants commenced an action in the Supreme
Court for declaratory and injunctive relief and damages for breach of contract. The complaint
sought declaration that the leases are in effect and there were “no lease violations as alleged by
the [landlord].” The tenants sought to enjoin the landlord from terminating the leases and
asserted that “the [landlord] is equitably estopped from terminating the leases based on usages of
the premises of which the [landlord] had been aware without objection” and that the tenants were
entitled to money damages based on the landlord’s breaches of contract.
The tenants sought a “Yellowstone injunction.” They denied that they breached
the leases, but asserted that “they were . . . ready, willing, and able to cure any breaches . . . if
obligated to do so.” The tenants claimed that it was the landlord’s obligation to obtain “the
necessary permits and certificates of occupancy [C of O],” and the landlord waived its other
objections “by accepting years of rent payments with knowledge of the alleged violations.”
The landlord argued that the tenants “contractually waived the right to seek
injunctive relief” and “cross-moved for summary judgment dismissing the complaint” based on
the Waiver, arguing that “the mere commencement of the declaratory judgment action
constituted . . . grounds for terminating the tenancies.” The tenants countered that the Waiver
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“did not separately prohibit Yellowstone injunctions” and “a blanket covenant not to sue” did not
“extend to actions to enforce the obligations of the leases at issue.”
The trial court reasoned that “although the leases did not expressly prohibit
Yellowstone applications, such relief was . . . encompassed within the broader provisions of [the
Waiver] . . . that prohibited declaratory judgment actions.” The trial court viewed the Waiver “as
an agreement to . . . resolve contractual disputes through . . . summary proceedings.” The trial
court noted that the Waiver “did not prevent any of the parties from performing the agreements,”
or from suing for “damages for . . . breach of contract or tortious conduct.” The trial court did
not address whether the Waiver “violated public policy,” since that issue was not raised in the
pleadings or in the moving papers. The trial court found that “all the [tenants’] claims were
actual or disguised [claims] for declaratory relief,” denied the tenants’ motion and granted the
landlord’s cross motion.
A movant for a Yellowstone injunction must establish “the existence of a
commercial lease,” “the issuance by the landlord of a notice of default, notice to cure, or threat of
termination of the lease,” “an application for a TRO made prior to the expiration of the cure
period,” and a “desire and ability to cure any alleged default. . . .” A traditional CPLR Art. 63
injunction requires that a movant demonstrate a likelihood of success on the merits, immediate
irreparable harm and a balancing of the equities.
The Court explained that “[a] practical interpretation of the [Waiver]” is that the
“declaratory relief that is waived by the tenants includes Yellowstone relief. . . .” The Court did
not perceive “a distinction between a prohibited declaratory judgment action . . ., and . . .
permissible Yellowstone relief. . . .” The Court stated that “breach of contract actions
commenced by tenants lend themselves to standard injunctive remedies under CPLR Article
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63. . . .” Thus, the Court held that the tenants had expressly waived “declaratory and
Yellowstone injunction relief.”
In opposing the landlord’s cross motion for summary judgment, the tenants
argued that “the [landlord’s] proof was insufficient, injunctive relief was independent of
declaratory relief, . . . the waiver was a product of mutual mistake,” the landlord had breached
the contract and “equitable estoppel barred the [landlord] from relying on the [Waiver].”
“Where a contract provision is arguably” violative of public policy, that issue may
be raised by a party for the first time at the Appellate Division, or “by the court on its own
motion. . . .” The Court decided to address the merits of the public policy argument.
The Court observed that “[a] bedrock principle of our jurisprudence is the right of
parties to freely enter into contracts,” such right is “ensconced in . . . the United States
Constitution” and “federal and New York courts have recognized that the autonomy of parties to
contract is itself a sacred and protected public policy that should not be interfered with
lightly. . . .” and citizens have “the freedom . . . to abandon rights and privileges. . . .” The Court
noted that tenants “oftentime waive” rights in leases, e.g., to waive “the right to a jury trial in
nonpayment proceedings. . . . the waiver of counterclaims. . . .”
Furthermore, the State Legislature “enacted protections for tenants that explicitly
identify rights that may not be validly waived by them in oral or written leases,” e.g., “tenants
may not waive the right of habitability.” However, “[t]he State Legislature has not enacted any
. . . statutory provision prohibiting as void or unenforceable a tenant’s waiver of declaratory
judgment remedies. . . .” The Court noted that it “is not a legislative body” and it “should not
attempt to create such a blanket prohibition here.”
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The Court also noted that waivers “must reflect a clear manifestation of intent to
relinquish the protections that are otherwise afforded to the waiving party. . . .” If “the
consideration for a waiver is grossly unequal or of dubious value, the adequacy of consideration
is not subject to judicial review absent fraud or unconscionability. . . .” Here, the “parties were
sophisticated entities that negotiated at arm’s length and entered into lengthy and detailed leases
. . . with great apparent care and specificity,” including the 36 paragraph rider and “several
initialed handwritten changes and deletions.”
The Court reasoned that “not enforcing contracts on grounds of public policy
‘must be cautiously applied’. . . .” and “[t]o hold that the waiver of declaratory judgment
remedies in contractual leases between sophisticated parties is unenforceable as a matter of
public policy does violence to the notion that the parties are free to negotiate and fashion their
contracts with terms to which they freely and voluntarily bind themselves.” Additionally, courts
lack the “authority to rewrite the terms of a contract or to extricate parties from poor
bargains. . . .” The Court found that “[t]he plain language of the [Waiver] reflects the parties’
mutual intent to adjudicate disputes by means of summary proceedings. Declaratory and
Yellowstone remedies are rights private to the plaintiffs that they could freely, voluntarily, and
knowingly waive.” Accordingly, the Court held that the Waivers are enforceable.
The Court also found that the Waiver was not “unconscionable” based on the
record on appeal. The record did not make clear “what good and valuable consideration the
tenants may have received in exchange” for the Waiver and any consideration was likely
“aggregated within the broader bargains reached.”
The dissent contended that since in-possession tenants lack “statutory authority to
commence summary proceedings under RPAPL 721,” enforcement of the Waiver “leaves the
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[tenants] without affirmative judicial remedies.” The Court opined that since the Waiver is “a
limited one,” public policy concerns are mitigated. Although the tenants gave up the right to
seek a declaratory judgment, “other judicial remedies remained available to the [tenants],” e.g.,
“the right to receive notices to cure and an opportunity to correct any claimed breaches.” They
retain their right to seek money damages if the landlord breached the contract or committed
“tortious conduct” and had not waived their “right to fully litigate and defend themselves” in a
Civil Court summary proceeding.
Furthermore, the tenants “remain in possession . . . if no summary proceeding is
commenced against them, in which case inconvenience or prejudice to the [tenants] is
significantly reduced, if not eliminated altogether.” If summary proceedings are commenced and
the tenants are “vindicated,” they may continue in possession, “without legal molestation.” If the
plaintiffs are unsuccessful in a summary proceeding, ‘they are, absent a mutual settlement of
issues, properly evicted. . . .” and would have “no procedural cause to complain.”
The Court further held that the “unequivocal language” demonstrates that the
Waiver is not, nor could have been, “a product of mutual mistake.” The Court also believed that
the Waiver’s legal fee language demonstrates the parties agreed “to the expedited and costsaving procedures provided . . . by summary proceedings . . ., as compared with the lengthier and
costlier declaratory judgment remedies under CPLR 3001.”
The tenants further argued that their breach of contract claim had been wrongfully
dismissed. The tenants alleged that the landlord failed “to complete necessary work to obtain a
new [C of O], which was required to convert the premises from an interim multiple dwelling . . .
to commercial space” and that such failure “placed them, and their patrons, ‘at risk.’” The Court
did not find specific lease language which addressed the alleged landlord obligations.
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Regardless, the Court agreed that such claim “essentially sought declaratory relief that the
[tenants] were not in breach of contract . . . or were excused from a finding of breach.” “The
true nature of [that claim], while cloaked” as a breach of contract claim, was “a disguised request
for a declaratory judgment, which the [tenants] waived. . . .” Under the circumstances of this
case, the Court held that the breach of contract claim was properly dismissed.
A dissent asserted that “a broad provision in a commercial lease providing that the
tenant waives its right to seek declaratory relief with respect to any provision of the lease, or with
respect to any notice sent pursuant to the provisions of the lease, violates public policy and is,
. . ., unenforceable.”
The tenants had denied the landlord’s allegations and argued that “[the landlord]
has realized how valuable our leasehold is and has chosen . . . to” evict us so that “it can profit
from our hard work.” The tenants argued that the default notices lacked details “regarding the
alleged lease violations, compromising the [tenants’] ability to prepare a defense to the
allegations.” The tenants’ engineer had asserted that based upon his review of various public
records, “the configuration of the building was not a fire hazard, and . . . the only remaining
work to be done under the pending [C of O] was the [landlord’s] responsibility.” The engineer
also stated that “for the application for a [C of O] to proceed,” the landlord had to submit a report
with photographs to the DOB, pay certain fees to the DOB and await determinations regarding
whether revised plans would be required.”
The dissent explained that Yellowstone injunctions provide “a strategic remedy
for commercial tenants to preserve” their valuable leasehold interest “when served with a notice
to cure defaults that are in dispute. A Yellowstone injunction stays the cure period “prior to its
expiration.” Thus, a tenant may adjudicate the merits of an alleged default and, if the tenant is
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incorrect, it could still utilize the unexpired cure period to avoid lease termination. Since the
Civil Court lacks jurisdiction to grant injunctive relief, “stay applications necessarily [are] made
in Supreme Court. . . .”
“There is no bright-line rule for determining whether a contractual clause violates
public policy or for discerning the public policy with respect to a given subject matter.” Courts
“may look to legislation, regulations and ordinances, and judicial precedent. . . .” and evaluate
“the prevailing practices and notions of the community as to what is in the interest of the general
welfare of the society.” The dissent noted that “when a right has been created for the betterment
or protection of society as a whole, an individual is incapable of waiving that right; it is not his to
waive,”
After citing certain public policy examples, the dissent stated that “the right to
bring a declaratory judgment action is not personal to an individual, but, rather, such action
serves important societal functions,” e.g., it serves “some practical end in quieting or stabilizing
an uncertain or disputed jural relation either as to present or prospective obligations’. . . .,” it
helps resolve “controversies before they escalate into a breakdown of the contractual
relationship,” it permits parties to obtain “a judicial interpretation of their rights and obligations
. . ., rather than suing for damages or specific performance after the fact, they may fulfill their
promises. . . .” The dissent opined that “to insist that P pursue D by coercive means when all P
wants” is judicial guidance. “It’s like ordering a person to threaten a neighbor with a stick when
all he wants to do is have the neighbor sit down to table and reason together.”
The dissent noted, inter alia, that “the availability of some form of judicial
review” is an important public policy consideration in upholding agreements to arbitrate. . . .” In
contrast, the Waiver “divests the Supreme Court of jurisdiction to hear a declaratory judgment
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action. . . .” The dissent believed that a summary proceeding, standing alone, does not provide
“an adequate form of judicial review” for these kinds of disputes.
The dissent further explained that a tenant, faced with a seemingly baseless notice
to cure, lacks standing to commence a summary proceeding. Such tenant would be dependent on
the landlord commencing a summary proceeding to determine the validity of a notice to cure.
The dissent noted that a landlord “could serve successive notices to cure, leaving the tenant in a
metaphorical limbo, without recourse to initiate judicial proceedings for a determination of the
tenant’s rights.” Although a tenant could “theoretically remain in possession so long as the
landlord accepted rent,” the tenant would have uncertainties as “to whether to improve the
property, accept deliveries of new . . . merchandise, or to negotiate long-term agreements with
customers or suppliers. The dissent argued that this is “the type of ‘uncertain or disputed’ jural
relation that a declaratory judgment action seeks to rectify. . . .” The dissent concluded that it
would violate public policy “to permit parties in the plaintiffs’ position to waive their right to
seek declaratory relief and, by extension, a Yellowstone injunction.”
The dissent also reasoned that “since public policy protects the rights of society,
the sophistication of the parties” is “irrelevant,” i.e., a party’s sophistication may be relevant to
“whether a contract is unconscionable,” but “a party’s . . . sophistication does not grant it license
to enter into contracts contrary to public policy. . . .” The dissent noted that “the law also
protects small businesspeople from . . . contracts that are against public policy.” The dissent
reasoned that public policy should protect all parties from being bound by “harsh waivers that
preclude them from affirmatively seeking meaningful judicial review to protect their
leasehold. . . .”
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The dissent also argued the courts should not enforce waivers that were plainly
“‘the result of ignorance, improvidence, an unequal bargaining position[,] or w[ere] simply
unintended’. . . .” The dissent believed that the majorities’ examples of permissible waivers for
rights did not involve “the fundamental and societally critical right of affirmative and meaningful
access to the courts for judicial review, or a suitable substitute forum for dispute resolution.”
The dissent concluded that since the Waiver would “deprive the [tenants] of any affirmative and
meaningful means of accessing the courts, it violates public policy.” The dissent took no
position as to “whether a more narrowly tailored contractual waiver pertaining to declaratory
relief and/or Yellowstone injunctions would comport with public policy.”
The landlord had argued that if the Court found the Waiver to be unenforceable,
“the consideration bargained for in exchange for the waivers would have to be restored to it.”
However, the lease contained “a savings clause” that provides that if any lease provision is held
to be “unenforceable, the remainder of the Lease . . . shall not be affected thereby. . . .”
Accordingly, the dissent asserted if the Waiver is invalid, the leases would remain enforceable.
Finally, the dissent opined that the tenants had established its entitlement to a
Yellowstone injunction and the landlord’s cross motion for summary judgment should have been
denied and the matter should have been remitted to the trial court for an appropriate undertaking.
159 MP Corp. v. Redbridge Bedford LLC, App. Div., 2nd Dep’t, Case No. 2015-01523, Opinion
by Dillon, JP. Chambers and Duffy, JJ. concur. Connolly, J., dissents in an Opinion.
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Commercial Landlord-Tenant – Restaurant Tenant
Entitled to Rescission – Breach of Contract, Breach
of Implied Covenant of Good Faith and Fair Dealing,
Negligent Misrepresentation and Punitive Damage
Claims Dismissed – Owner Was Still Doing Its
Construction Work Almost A Decade After
Commencement of the Lease

A restaurant tenant (tenant) commenced an action against its landlord (owner) for,
inter alia, rescission of the parties’ lease and for breach of contract, breach of the implied
covenant of good faith and fair dealing, negligent misrepresentation, a declaratory judgment,
“severe economic loss,” and punitive damages. The tenant asserted that the owner breached the
lease by failing “to commence and complete construction work in the leased premises and the
building in a timely manner, thereby preventing [tenant] from opening a restaurant at the
premises.” The owner countered that it performed its construction work “with all reasonably
possible speed, and . . . the lengthy delay in the completion of the work was beyond its control.”
A non-jury trial had been held.
The property was located near subway lines and the landlord’s work required
approval by the Metropolitan Transportation Authority (MTA). The tenant was to occupy
ground floor and cellar space for operation of a restaurant. The lease term commenced on Jun. 6,
2007 and expired on May 31, 2024. Following the trial, the parties stipulated to terminate the
lease as of Dec. 12, 2017. At the time the lease was executed, the owner intended to commence
a “large construction project that would add several stories to the Building.” Thus, work was to
be done inside and outside of the demised premises.
The first phase (Owner’s Preparatory Work) involved work inside the premises.
The second phase of construction (Owner’s Work), involved construction of additional stories.
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Delivery of possession to the tenant would not occur before the landlord’s interior work was
performed.
The tenant paid the first three months’ rent and also rented office space in the
subject building so that the tenant “could oversee the construction of the restaurant.”
The lease permitted the tenant to perform certain demolition and preparatory work
at the same time that the owner performed its Owner’s Preparatory Work. Upon completion of
the Owner’s Preparatory Work, the owner was required to “deliver possession of the demised
premises to tenant.” The tenant was then to begin its work on the restaurant. The tenant was
permitted to open its restaurant during the Owner’s Work phase of construction. The lease
obligated the owner to perform “Owner’s Preparatory Work with all reasonably possible speed”
and provided that any change in the Owner’s Preparatory Work which “materially adversely
affects” the tenant’s business, would require the tenant’s consent. The owner also agreed to use
“best efforts to minimize interference with tenant’s use of the demised premises” during the
Owner’s Work period.
The lease also provided that the owner would not be liable for any “consequential
damages, including lost profits, caused by its interruption of [tenant’s] business during the
Owner’s Work phase.” The lease did not provide and the parties did not contemplate that the
tenant would be entitled “to recover, lost profits for delays in the completion of the Owner’s
Preparatory Work.” Additionally, the lease required that the tenant notify the owner if it desired
to assign or sublet the entire demised premises and the parties agreed that any such notice would
be deemed an irrevocable offer to the owner.
The owner had disclosed to the tenant that before construction could commence,
MTA approval was necessary and had represented to the tenant that since necessary test drilling
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had been completed and it had already applied to the MTA for approval, the MTA approval was
“imminent.” The owner had also represented that “the Owner's Preparatory Work would be
completed within three months of the date on which the lease was signed.”
The tenant testified that she relied on the owner’s representations as to the time
table for the owner’s Preparatory Work. However, the tenant acknowledged that it discussed the
time table with its own architect, had relied on its own architect’s judgment and its architect
viewed the owner’s time table as “reasonable.” The tenant acknowledged that the owner’s three
month time table was “a best faith estimate” and that it knew that other factors could render the
owner’s estimate incorrect. The tenant had not retained or used any advisor or expert with
respect to the timing issue other than its own architect, who had acknowledged that he lacked
experience with the type of construction being undertaken by the owner. The tenant checked
building permits for the Owner’s Work, but not for the Owner's Preparatory Work. Thus, the
court found that the tenant had “the opportunity to assess the time” it would take to obtain the
MTA approval and “complete the Owner’s Preparatory Work,” but “it took only limited steps” to
confirm such time frame.
In 2007 and early 2008, with the owner’s knowledge and consent, the tenant began
demolition and construction work at the premises.
The tenant stopped work in Mar. 2008 and left the premises in order to permit the
owner to perform its Owner’s Preparatory Work. The tenant had spent “$1,215,756.52 in rent,
fees, and preparatory work at the Premises,” excluding rent for the office space.
The tenant testified that more than four months after commencement of the lease,
the owner disclosed for the first time that no permit application had previously been filed with the
MTA. The owner allegedly represented that the application would be submitted that week and that
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the owner expected that the Owner’s Preparatory Work would be completed in three to four
months. However, as of Mar. 2008, the owner still had not obtained MTA approval.
By letter dated May 2008, the tenant advised the owner that it was in breach of its
contractual obligation to perform the Owner’s Preparatory Work with all “reasonably possible
speed.” In late 2008, while the MTA application was still pending, the owner terminated its
structural engineer, withdrew the MTA application and undertook to “redesign the project.” The
MTA application was approved on Dec. 4, 2009 and by the Dep’t of Buildings on Aug. 2, 2010.
The owner finally commenced its Owner’s Preparatory Work in late 2010 or early 2011, more than
three years after the lease was executed. The parties disagreed at trial as to “when the Owner's
Preparatory Work was finally completed” and “whether [tenant] was offered possession of the
Premises at that time.”
The court found that the Owner’s Preparatory Work was completed sometime in
late 2011, the premises had not been offered to the tenant until Dec. 2016 and when the owner
changed its structural engineer and its plans, it altered the design in a manner that adversely
impacted the tenant’s planned use of its space. The owner had never requested the tenant’s
consent for such changes and the owner had “removed, destroyed, or damaged a significant
portion of [tenant’s] preparatory work.”
The court found that the owner had not commenced construction of the Owner’s
Preparatory Work until late 2010 or early 2011, “more than four years after the commencement
of the Lease,” the owner had not completed the Owner’s Preparatory Work until late 2011,
“more than four years after the commencement of the Lease” and the owner was still performing
Owner’s Work in 2016, “almost a decade after the commencement of the Lease.”
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The court rejected the tenant’s claim for “the ‘excess value’ of the Lease during
the period in which [tenant] was out of possession.” The tenant’s valuation “was not based on
sufficiently comparable properties and/or did not make sufficient adjustments to account for
important differences between the Premises and the comparable properties.” Furthermore, the
tenant’s analysis was “based on a methodology that readjusted” the leasehold value “every year to
reflect the market value of the Lease in that year, rather than estimating the value of a single, multiyear lease entered into as of a specific date.”
Additionally, the negligent misrepresentation claim was dismissed, because the
tenant failed to show that “a special or privity-like relationship ever existed between [tenant] and
[owner].” “The relationship between two entities engaged in an arm’s length business transaction
or relationship generally is not sufficient.” With one exception, the alleged misrepresentations
involved the owner’s estimation of “the time it would take to secure MTA approval . . . complete
the Owner’s Preparatory Work.” The tenant was managed by “a sophisticated business person, and
never had more than an arm’s length business relationship with [owner]” and the tenant “was
represented throughout the relevant period by counsel and by architects and construction
professionals” and “[n]either party had any special expertise with respect to the type of construction
performed by [owner].” Moreover, “an accurate estimation of the length of time” it would take to
obtain the MTA approval and “complete the Owner’s Preparatory Work” was not a matter
“within the special or superior knowledge of [owner].”
Moreover, “a party’s prediction or expectation of future events cannot give rise to
a fraud or negligent misrepresentation claim.” The tenant had acknowledged that the owner’s
representations as to the construction time table, were “no more than a ‘best faith estimate’” and
the tenant failed to show actual and justifiable reliance. The tenant had relied on its own
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architect’s estimates, “did not seek any other independent opinion on how long the Owner’s
Preparatory Work was likely to take” and had admitted that the owner had a history of not meeting
deadlines and there were many times when she was “very skeptical” of the owner’s
representations.
The only representation that the tenant may have justifiably relied on was that the
owner had already submitted the MTA application. However, there was no evidence that such
misrepresentation, standing alone, caused the tenant any damages. Thus, the negligent
misrepresentation claim was dismissed.
The court then held that the owner had breached numerous provisions of the lease,
including that the owner would undertake the Owner’s Preparatory Work “with all reasonably
possible speed.” The court rejected the owner’s argument that the contract did not require the
commencement of the Owner’s Preparatory Work in “a timely manner.” The court noted that such
position “would lead to the commercially absurd result of allowing [owner] to delay delivery of
possession of the Premises to [tenant] indefinitely, simply by refusing to commence the Owner’s
Preparatory Work.”
The court also held that the owner “breached its obligation to deliver the Premises
. . . following the completion of the Owner’s Preparatory Work.” The owner had turned the premises
“into a staging area for the Owner’s Work” and damaged “much of [tenant’s] previously approved
preparatory work.” The court cited the owner’s failure to deliver the premises to the tenant for five
years following commencement of the Owner’s Work and to “‘use best efforts to minimize
interference with Tenant’s use of the demised premises’” when it was doing the Owner’s Work.
The owner also “breached its obligation to obtain [tenant’s] consent before making ‘[a]ny change
in Owner’s Preparatory Work” which materially impacted the tenant’s business.
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“[R]escission for a breach of contract is an extraordinary remedy that is generally
appropriate only ‘for such [breaches] as are material and willful, or, if not willful, so substantial
and fundamental as to strongly tend to defeat the object of the parties in making the contract.’”
“Rescission of a contract is also ‘permitted for failure of consideration, fraud in making the
contract, for inability to perform it after it is made, [and] for repudiation of the contract or an
essential part thereof. . . .”
Here, the owner’s breaches of contract left the tenant without useable rental space
for almost a decade and were “of a substantial and fundamental nature.” With the exception of
the first three months rent which the tenant had paid, “neither party received any consideration
for nine and a half years - approximately 57% of the 17-year lease term.” The court found that
the tenant, “as a reasonable commercial actor, would never have agreed to enter the Lease had it
known at the outset that it would not have possession of the Premises for such an extended
period of time.” Accordingly, the court held that the tenant was entitled to rescission of the
lease.
Thus, the court ordered the owner to pay the tenant $1,215,756.52, “representing
all rent, fees, and preparatory costs expended by [tenant].” The tenant did not recover the costs of
preparatory work that it performed before execution of the lease and unpaid rent was not be
deducted from the sums awarded to the tenant. The court opined that “[s]uch a deduction would be
inconsistent with the remedy of rescission.” Additionally, the court rejected the tenant’s claim
for the rent it paid for office space. The tenant and its affiliate entity were separate legal entities,
and the tenant had failed “to establish . . . any standing to recover amounts expended by [its
affiliated] company.”
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The court further held that the tenant was “not entitled to recover any ‘excess value
of its leasehold interest,’” since such recovery “would be fundamentally inconsistent with
rescission.” If the parties had never entered into the lease, “the Lease would not exist and would
have no ‘excess value.’”
Even if the tenant had not sought rescission, an award of “excess value” would
not be appropriate since it is a form of consequential damages similar to lost profits and recovery
of consequential damages were not provided for in the lease and were not within “the reasonable
contemplation of the parties at the time the Lease was entered.”
The court also rejected the tenant’s claim that it could have transferred a
membership interest to a third party, as “too speculative to support an award of ‘excess value’
damages.” The court rejected the tenant’s expert’s methodology, based on the failure to make
proper adjustments to “comparable properties” and based on the unjustifiable assumptions about
the nature of the subleases that the tenant would have entered into.
The tenant’s claim for punitive damages was also denied. The tenant never
claimed that the owner engaged in fraud and there was no showing of a pattern “directed at the
public.” The claims for breach of contract and breach of implied covenant of good faith and fair
dealing were also dismissed, since those claims were inconsistent with rescission.
Prejudgment interest was awarded at the statutory rate of 9% in Mar. 31, 2008.
The court rejected the owner’s argument that the interest should be reduced based on tenant’s
alleged failure to diligently prosecute the action. Both parties “repeatedly asked the court to hold
this action in abeyance while the parties engage in extended settlement discussions and
proceeded with the construction work” and the owner did not complete its construction or offer
possession of the premises to the tenant until almost a decade after the lease was signed. The
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tenant was deprived of the benefit of the funds it invested in the expectation that the owner
would comply with the lease or that the parties could reach an amicable resolution. Accordingly,
the court awarded the tenant judgment on its rescission claim for $1,215,756.52, together with
interest at the statutory rate.
Bistro Shop, LLC and Penny Bradley v. N.Y. Park N. Salem, Inc., Sup. Ct., N.Y. Co., Index No.
110907/2009, decided Mar. 14, 2018, M. Friedman, J.
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Commercial Landlord-Tenant
Tenant Forfeited $1 Million Dollar “Vacate Fee”
When Tenant Failed To Vacate On/Or Before A
“Time of the Essence” Vacate Date, By Four Or Five Days

A defendant and third-party plaintiff landlord moved pursuant to CPLR 3212, to
dismiss an amended complaint.

The landlord also moved for declaratory judgments that

“plaintiff is not entitled to the $1 million surrender fee,” “directing the escrow agent to release
the escrow to Landlord” and as against a guarantor, “declaring that the obligation to pay
$200,000 is due” and for “an inquest on attorneys’ fees.” The plaintiff commercial tenant (Deli)
and its guarantor moved “for summary judgment in the Deli’s favor” and “dismissing the third
party complaint against . . . the guarantor.”
This decision involved a breach of contract action. The landlord had agreed to
pay the Deli “$1 million in exchange for surrendering the premises on December 1, 2016.” The
agreement embodied “time of the essence” language. It was “undisputed that Deli vacated after
December 2, 2016.”
The Deli had “purchased a lease” between the prior landlord and the prior tenant.
That lease was to expire Jun. 2014 and the demised premises included the basement and first
floor commercial space, wherein the Deli was to operate a delicatessen. The Deli alleged that in
Nov. 2011, the prior owner and the prior tenant agreed in writing, to extend the lease to May
2024. In Feb. 2014, the prior owner had sued its managing agent for “fraud and . . . and
mismanaging Landlord’s leases.” Although the Deli had not been accused of wrongdoing, the
prior owner had named the Deli as a defendant and sought a declaration that the Deli’s lease was
invalid. The parties settled the 2014 action with a Surrender Agreement, pursuant to which the
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Deli agreed to accept $1 million “in exchange for vacating and surrendering the lease on
December 1, 2016.”
The Deli received the first part of a Termination Payment of $200,000 on Mar.
14, 2016. The Deli asserted that “it ended its business on November 16, 2016,” but had
“continued to sell inventory.” On Nov. 28, 2016, the Deli asked the landlord, in writing, for
more time to dismantle refrigeration equipment. The landlord did not respond. The landlord
delivered a written Failure to Surrender Notice on Dec. 2, 2016. The Deli admitted that it
surrendered the premises in “broom clean condition after December 3, 2016.” The Deli’s
president and guarantor of the Surrender Agreement, asserted that the Deli surrendered the
premises on Dec. 5, 2016. The landlord’s managing agent (agent), stated that he had “received
the keys on December 6.” The submitted “receipts” demonstrating that Deli operated after the
termination date and “photos of property removal from the premises on December 5, 2016.”
The Surrender Agreement provided:
If Deli fails to timely comply with its obligation to surrender the
Premises . . ., then (i) Owner shall no objection to pay to Deli any
portion of the Termination Fee, (ii) Deli shall refund . . . the First
Termination Payment within three (3) business days after Owner’s
demand therefor, and (iii) Escrow Agent shall return to Owner the
Second Termination Payment within three (3) business days after
Owner’s demand therefor.
…. Paragraphs 5(a) and 12(c) state that “time is of the essence.”
The court explained that “fundamental rules of contract construction require strict
enforcement of the Surrender Agreement, a stipulation settling litigation.” “Strict enforcement
of the parties’ stipulation . . . is warranted based upon the principle that the parties to a civil
dispute are free to chart their own litigation course. . . . Enforcement of the stipulation also
serves the interest of efficiency in the final resolution of this dispute.” The court further noted
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that “[w]here a contract contains a time is of the essence provision, the parties’ strict compliance
is required and failure constitutes a material breach. . . . Commercial certainty is paramount,
particularly in real property transactions.”
The Deli attempted to justify its delay by citing “a ‘two week delay of the deposit
of the Second Termination Payment.’” The landlord was to wire $800,000 to the escrow agent
by Nov. 1, 2016. However, the escrow agent failed to timely provide wire instructions and the
Surrender Agreement provided that “such a contingency would not change the termination date.”
The landlord had deposited the $800,000 with the escrow agent on Nov. 16, 2016, two weeks
prior to the time that payment was due on Dec. 1, 2016.
The Deli contended that the time of the essence clause was an “unenforceable
penalty” and “not valid liquidated damages.” The court held that judicial precedent involving
liquidated damages was inapplicable to the subject facts. The court explained that “[l]iquidated
damages constitute the compensation which, the parties have agreed, should be paid in order to
satisfy any loss or injury flowing from a breach of contract.” The court believed that the Deli
confused “forfeiture with its ‘contracted-for financial consequence of the tenants’ own failure to
do that which they promised to do.” Here, the Deli continued to operate for days after the
termination date.
Additionally, the guarantee required the guarantor to promptly refund payment of
the first termination payment, if the tenant had failed to timely vacate the premises. Since the
guarantor failed to make such payment, the court held that pursuant to the Settlement Agreement,
the guarantor was responsible for such payment, together with “reasonable attorneys’ fees,
charges, expenses and all reasonable costs incurred in the enforcement of the Surrender
Agreement.”
3

Comment: Michael Berengarten, Esq., Herrick, Feinstein LLP, attorney for the
defendants/third-party plaintiff, stated that this decision reaffirms that courts will enforce the
strict terms of surrender agreements which include “time of the essence” language.

Mr.

Berengarten advised that the case was subsequently settled.
154-7th Ave. Chelsea, Inc. v. Ballaghaderreen Corp., Sup. Ct., N.Y. Co., Commercial Pt., Index
No. 650516/2017, decided Mar. 27, 2018, Masley, J.
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Commercial Landlord-Tenant – Use Provisions Parties’ Pattern of Conduct Demonstrated
Modification That Was Unequivocally
Referable to Alleged Oral Modification Non-Waiver Provision Does Not Necessarily
Bar Evidence of Waiver

A landlord appealed from a judgment of the Civil Court which had been entered
following “a nonjury trial, in favor of tenant dismissing the petition in a holdover summary
proceeding.”
The tenant had signed a commercial lease with the landlord’s predecessor. The
lease required the tenant, “who is not a doctor,” to use the premises “as a doctor’s office.” The
lease barred “assigning or subletting without landlord’s prior written consent” and embodied
“non-waiver and merger clauses.” After the lease was executed, the tenant renovated the
premises by adding three consulting rooms, and “sublet the space to three mental health
practitioners, who have continuously occupied the premises.”
The tenant explained that, since 2001, he has rented commercial suites from the
predecessor landlord, through its principal (“A”). The subject lease was “the seventh such
commercial lease entered into between the parties.” In each of the prior leases, the tenant
renovated space and sublet it to “doctors or psychologists,” with “A”’s approval. “A” confirmed
that he knew that the tenant was neither a doctor nor a health care practitioner, and that the tenant
had entered into each of the seven prior leases “with the intention of subletting the demised
space.” “A” described the tenant “as a business person who leased space and then sublet the
space for profit.”
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With respect to the subject lease, “A” confirmed that he knew that the tenant
“intended to sublet the space to others; tenant, in fact did so; [‘A’] consented to and approved of
tenant’s actions, as he had done in the past; and accepted rent from tenant.”
The present landlord bought the subject building in Dec. 2012. In Jun. 2013, the
landlord served a notice to cure, alleging that the “tenant had sublet and/or assigned the space in
violation of the lease.” The landlord thereafter commenced a holdover proceeding. Following a
trial, the Civil Court dismissed the petition. The Appellate Term (Court) affirmed.
The Court gave “due deference” to the Civil Court’s findings of fact and
credibility and found “no basis to disturb the trial court’s determination.” The Court opined that
“the evidence supports Civil Court’s finding that ‘over the course of a decade’ tenant was
engaged as a ‘business man’ who would rent ‘. . . commercial suites owned’ by the prior landlord
and ‘sublet them to various mental health professionals;’ that tenant would sign the leases with
the ‘express purpose usage to be that of a “doctor’s office,’” despite landlord’s knowledge that
tenant would not occupy the space himself, as he was not a medical doctor, and that he ‘was
merely facilitating a scenario to allow various medical professionals to share commercial
space.’”
The Court explained that although the subject 20-year commercial lease required
the landlord’s written consent for subletting, the evidence established that the prior landlord had
“‘clearly understood’ that tenant was ‘never going to occupy’ the . . . premises but was again
going to sublet and that ‘from the beginning of lease in April 2007 until the building was sold to
the current owner, in December 2012, [the former landlord] collected rent from [tenant] without
any objection that [tenant] was not occupying the premises, but was instead subletting without
any written permission.’” The Court found that the tenant “demonstrated ‘sufficient indicia that
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the reasonable expectations of both parties under the original lease were supplanted by
subsequent actions.’”
The Court further held that “the existence of a nonwaiver clause does not in itself
preclude waiver of a contract clause. . . .” Here, “[t]he original parties to the lease, by mutual
agreement, disregarded the nonwaiver clause, since there was a ‘pattern of business conduct,’
confirming the modification which was ‘unequivocally referable to the oral modification’. . . .”
Finally, the Court noted that the “landlord, as successor in interest, was bound by the prior
owner’s waiver of any objection to subletting. . . .” Thus, the Court affirmed.

Franpearl LLC v. Orenstein, App. Tm. 1st Dep’t, Index No. 570667/17 decided Mar. 29, 2018,
Ling-Cohan, J.P., Gonzalez, Edmead, JJ. All concur.
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Commercial Landlord-Tenant – Neither
Party Was A “Prevailing Party” And Both
Parties’ Motions For Attorneys’ Fees Were
Denied

This decision arose from a commercial lease dispute, involving a bar and
restaurant. The landlord had served a “Thirty (30) Days Notice of Cancellation of Lease”
(Notice). The Notice alleged that the tenant had engaged in unauthorized uses of the premises
and had performed alterations without the landlord’s consent and without required NYC Dep’t of
Buildings (DOB) permits. The Notice specified that the lease would terminate if the defaults
were not cured within 30 days. The court had previously granted the tenant a “Yellowstone”
injunction.
Following a bench trial, the court awarded a judgment giving the tenant an
opportunity to cure certain conditions at the premises. The tenant thereafter made the subject
motion for “attorney’s fees . . ., plus costs and disbursements, as the prevailing party in this
action.” The landlord also moved for “an order finding that it is the prevailing party and
awarding it reasonable,” professional and attorney’s fees.
The Court of Appeals has explained:
“[u]nder the general rule, attorney’s fees are incidents of litigation and a
prevailing party may not collect them from the loser unless an award is
authorized by agreement between the parties, statute or court rule”. . . .
“In order to justify an award of contractual attorneys’ fees, the court
need not adopt each claim raised in a lawsuit. Rather, the claimant must
simply be the prevailing party on the central claims advanced, and
receive substantial relief in consequence thereof”. . . . “To determine
whether a party has ‘prevailed’ for the purpose of awarding attorneys’
fees, the court must consider the ‘true scope’ of the dispute litigated and
what was achieved within that scope”. . . .
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The court had found that the tenant had made certain alterations “which
constituted a substantial violation of the Lease.” However, the court also found that the landlord
had “waived the no-waiver and no-alterations provisions of the Lease.” Evidence “established
complicity on Landlord’s part in permitting the illegal alterations to be made. . . .” Moreover,
“virtually all of the alternations were made at the outset of the tenancy, and . . . Landlord’s longstanding forbearance from objecting to the alterations was not ‘passive acquiescence,’ as
Landlord claimed, but acquiescence that amounted to active involvement in illegally altering the
premises.” Although the landlord had waived the tenant’s lease violations, the landlord “could
not effectively waive compliance with DOB regulations enacted for the protection of the public.”
The court had concluded that the tenant was entitled to an opportunity to cure by legalizing the
subject conditions.
The court held that under these circumstances “neither party obtained substantial
relief on its claims and therefore neither is the prevailing party.” Although the tenant achieved
the opportunity to legalize its alterations, “the central relief sought by Tenant was a
determination that it was not in substantial violation of the Lease and that it was not obligated to
repair the conditions it alleged were ‘caused by the owner.’” The landlord had also not obtained
the “central relief” that it sought, i.e., the termination of the lease. The landlord had waived its
objection to the lease violations and did not obtain “a declaration that the various alleged
unauthorized uses of, and alterations to, the premises were ‘default[s] under the Lease.’”
Although the court found that the tenant had made several alterations with the
landlord’s knowledge and acquiescence, but without required permits, the court had also
“rejected numerous other claims by Landlord as to illegal alterations or unauthorized uses.” The
landlord had also sought an injunction directing the tenant to legalize the alterations and uses, but
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had “effectively abandoned these claims at trial, taking the position that the tenancy must be
terminated.” The landlord had not prevailed on that relief.
The court distinguished a prior case which held that merely because a tenant was
granted a cure period, did not mean that the landlord was not the prevailing party. In that case,
the court held that a residential tenant had breached a lease, and awarded possession to the
landlord and had granted the tenant a 10-day statutory cure period. Here, the court did not find
that the tenant was in default, based upon the landlord’s waiver of its right to enforce the noalterations clause of the lease. However, the court had ordered the tenant to cure the alterations
because the landlord could not waive compliance with DOB regulations. Thus, the court denied
both parties’ request for attorneys’ fees and costs.
Comment: The parties had also disputed whether the lease’s attorneys’ fee
provision was applicable to the subject circumstances. The tenant argued that the attorneys’ fee
provision only applied if the landlord instituted an action and was a prevailing party. The
landlord argued that the lease provided for attorneys’ fees “in the event any ‘action or inaction by
Tenant causes Landlord to incur reasonable attorneys’ fees.’” The court assumed for purposes of
the subject motions, that attorney’s fees would be available to the landlord if it were the
prevailing party.
Occasionally, we see cases where a landlord claims that a tenant made alterations
that violated the lease and also violated municipal codes and the evidence shows that the
landlord knew about the wrongful conduct and did nothing about it for several years. In some
cases, that occurs because in a weak real estate market, the landlord just wants to keep the space
occupied and collect the rent. When the market is strong and the original lease becomes a

3

“below market” lease, that same landlord is “outraged” that improper alterations had been
performed.
These cases often involve defenses of waiver, estoppel or ratification. Some cases
will involve disputes as to whether the alterations were structural or non-structural. Of course,
these cases will be decided based upon the specific facts of each case.

325 E. 14th St. Corp. v. Marie France Realty, Sup. Ct., N.Y. Co., Index No. 651074/2014,
decided 5/18/18, Friedman, J.
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Commercial Landlord-Tenant – Court Rejects Tenant’s
Claim That Landlord Concealed Building Violations
That Caused Utilities To Be Turned Off – Lease Provided
That Tenant Accepted Premises “As Is,” “After Inspection”
and Agreed to Make Necessary Repairs –Experienced
Tenant, Represented by Counsel, Failed to Use
Available Means to Verify Conditions – Reliance On
Alleged False Representations Not Justified

A tenant appealed from a final judgment of a trial court which, following a
nonjury trial, awarded the landlord possession, recovery of rent arrears and dismissed the
tenant’s counterclaims in a nonpayment summary proceeding. The Appellate Term (Court) held
that “[t]he commercial tenant’s counterclaims for fraudulent inducement, breach of contract and
breach of the covenant of good faith and fair dealing were properly dismissed by the trial court.”
Those counterclaims were based upon the “landlord’s alleged failure to disclose certain building
violations that caused all utilities to be turned off. . . .” The Court held that such counterclaims
were “wholly barred by the plain language of the governing lease agreement providing that
tenant accepted the premises ‘as is’ after having inspected the premises, and that tenant agreed to
make all necessary repairs and replacements, ‘including the repair and replacement of pipes,
electrical wiring, heating and plumbing systems, fixtures and all other systems and appliances
and their appurtenances.’”
The court further found that the evidence established that the “tenant was an
‘experienced restauranteur,’” who had been “represented by counsel during the lease negotiation,
and that the terms of the lease put ‘all the onus’ on getting the premises ready to operate as a
restaurant/bar and lounge on the tenant.”
The Court also explained that the “tenant could not justifiably or reasonably rely
upon landlord’s alleged false representations regarding the condition of the subject premises,
1

since she failed to make use of the means of verification that were available. . . .” The tenant had
admitted that “at the time of the rental she knew that there was neither electricity nor gas service
nor a useable kitchen at the premises. . . .” The Court further opined that “[e]ven accepting
tenant’s claim that she asserted a counterclaim for rescission, and that the amount in controversy
did not exceed $25,000 . . ., such relief is unwarranted in view of the aforementioned lease
provisions. . . .” The Court’s decision was without prejudice to any counterclaim by the tenant
seeking a refund of her security deposit.
Comment: This decision illustrates how generally, courts will enforce clear
written lease provisions that address the physical condition of a property, when the lease was
negotiated and signed by a commercial party who was represented by counsel.
The many rights and obligations that are embodied in commercial leases are often
interrelated. If a landlord had to invest substantial money to make a space compliant with
applicable building and land use laws and regulations and the specific needs of a new tenant,
then the rent would likely be higher than it would be if the tenant agreed to take the premises “as
is” and undertook to do all of such work. Thus, many tenants will emphasize the amount of the
investment needed to upgrade the premises when they bargain for a lower rent.
Commercial parties often consider the terms of the entire transaction when they
agree to a specific lease term. For instance, a landlord may forego the requirement of a personal
guarantee of a corporate tenant’s individual principal or the guarantee of a parent entity, if the
landlord does not have to pay for substantial alterations and improvements.
If a tenant acknowledges that it had the opportunity to inspect the premises and it
failed to exercise such right, or if it did exercise such right and the subject problems were
ascertainable with reasonable due diligence, then it is difficult for such tenant to establish that it
2

“reasonably” relied upon fraudulent representations as to the physical condition which were
allegedly made by the landlord. Moreover, most commercial leases include explicit language as
to the landlord’s lack of representations or limitations on the landlord’s representations with
respect to physical condition issues and compliance with legal requirements and contain merger
and integration provisions which preclude reliance upon alleged oral representations.
Landucci v. de la Rosa, App. Tm., 1st Dep’t, Case No. 570047/18, decided 7/5/18, Ling-Cohan,
J.P., Cooper, Edmead, JJ.
HF 12325788v.1
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Commercial Landlord-Tenant Tenant May Terminate Its Lease Because
Other Mall Store Failed To Continuously Operate For 12 Months

A landlord sued Sears Roebuck & Co. (defendant) for breach of contract. The
defendant moved to dismiss the complaint for failure to state a claim. The court granted the
defendant’s motion.
The lease involved a shopping mall which originally included three main stores,
Hess, Kmart, and Sears. In 1995, the May Department Store Company (May) bought Hess in
order to operate a Filene’s store. In 1995, the defendant entered into a lease amendment which
provided “After October 1, 1995, Tenant may terminate this Lease, if at any time, for a continuous
period of more than twelve (12) months, there (i) are not occupants occupying at least sixty percent
(60 percent) of the leaseable floor space of the Shopping Center (not including the leaseable floor
space of Department Stores)…; or (ii) if Filene’s (or a retail store operating under the same name
under which a majority of the stores formerly [prior to any name change] operated under the name
Filene’s in the state of New York are then being operated) is not open and operating and either (a)
J.C. Penney (…) or (b) Kmart (…) or (c) a retail store (which generally operates other stores of
approximately 60,000 square feet or more) occupying at least 60,000 square feet of floor area in
the space shown on Exhibit B as ‘Kmart’ and/or ‘Kmart Permissible Expansion Area’ is not open
and operating.”
In March 2015 Macy’s closed its store. At that time, the defendant did not
renegotiate the lease and continued to operate and pay rent. The defendant ultimately closed its
store in August 2016. Kmart was still open and operating at that time. J.C. Penney never opened
at the mall.
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The landlord claimed that the defendant breached its contract by failing to
continuously operate a Sears at the mall and failing to pay rent under the contract. The landlord
also sought a declaratory judgment declaring that the lease is an executory contract pursuant to 11
U.S.C. § 365 of the Bankruptcy Code (§ 365). The defendant countered that it properly terminated
its lease and the lease was not an executory contract pursuant to § 365.
Essentially, the defendant argued that the lease “unambiguously provides
Defendant with the right to terminate if Filene’s and either J.C. Penney or Kmart (or another
department store) is not open and operating for a continuous period of twelve months;” and that
“extrinsic evidence may not be considered where the agreement is unambiguous.”
The plaintiff argued that the defendant could not terminate the lease “while Kmart
was open and operating because (i) logic dictates that the termination provision precludes
Defendant from terminating the Lease unless all of the other department stores cease to be open
and operating, (ii) Defendant’s interpretation of the termination provision is unreasonable and
contrary to the parties’ intent expressed in the Lease, and (iii) even if Defendant’s interpretation
of the contract is plausible, the termination provision is ambiguous such that the motion to dismiss
should be denied.”
The court found that the defendant had properly terminated its lease. The court
read the relevant provision to mean: “Defendant may terminate the lease, if at any time, for a
continuous period of more than twelve months, (1) Filene’s is not open and operating, and (2) if
any of the following conditions occur (a) J.C. Penney is not open and operating, or (b) Kmart is
not open and operating, or (c) a retail store (which generally operates other stores of approximately
60,000 square feet or more) is not open and operating. To transform the word ‘or’ into an ‘and’
would ‘render the contract provisions meaningless or superfluous.’”
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The court explained that Filene’s (Macy’s after it changed its name) had not been
open and operating for a continuous period of more than twelve months prior to the defendant’s
termination of the lease and J.C. Penney had never opened or operated at the mall. Accordingly,
the court held that the defendant was permitted to terminate the lease.
The court reasoned, inter alia, that if plaintiff’s interpretation reflected the intent of
the parties, then the lease should have specified that “After October 1, 1995, Tenant may terminate
this Lease, if at any time, for a continuous period of more than twelve (12) months, there (i) are
not occupants occupying at least sixty percent (60 percent) of the leaseable floor space of the
Shopping Center (not including the leaseable floor space of Department Stores)…; or (ii) if
Filene’s (or a retail store operating under the same name under which a majority of the stores
formerly [prior to any name change] operated under the name Filene’s in the state of New York
are then being operated) is not open and operating and neither (a) J.C. Penney . . . nor (b) Kmart
. . . nor (c) a retail store (which generally operates other stores of approximately 60,000 square feet
or more) occupying at least 60,000 square feet of floor area in the space shown on Exhibit B as
“Kmart” and/or “Kmart Permissible Expansion Area” is not open and operating. (emphasis added)
Accordingly, the court dismissed the plaintiff’s claim for breach of contract.
Comment: The court rejected the plaintiff’s effort to introduce extrinsic evidence as to the intent
of the parties. Generally, courts will exclude such evidence unless they find that the contract
language is ambiguous. Additionally, courts generally enforce the terms of commercial contracts,
even when with hindsight, the terms appear to be harsh or unfair.

The reasoning is that

sophisticated commercial parties, represented by counsel, should generally be held to the terms of
their agreement. There are certain exceptions such as fraud or where the facts establish, e.g.,
waiver estoppel, or ratification.

3

With respect to continuous operation provisions, the closure of a major store in a
shopping center could reduce customer traffic for other stores in the shopping center. Some cases
have involved ambiguous continuous operating provisions.

Thus, counsel should carefully

consider the definition of “continuous operation.” Occasionally, a tenant may argue that it has
continuously “occupied” the space even though it was not open to the public because it continued
to pay rent and it maintained merchandise or equipment on premises. Parties should also consider
the need to provide for closing a store for extensive remodeling and for interruption of business in
connection with an assignment or subletting of the space.
Via Port New York LLC v. Sears, Roebuck & Co., USDC, NDNY, Case No. 1:17-cv-1222,
decided 9/4/2018, Suddaby, J.

4
HF 12452738v.1

Commercial Landlord - Tenant-Lease Option to Renew Lacked Essential Element-Void
and Unenforceable – Doctrine of Definiteness
A defendant landlord had moved for summary judgment on several counterclaims,
arguing that there are no triable issues of fact “regarding the expiration of the lease and that a
valid option to renew did not exist.” The landlord sought “use and occupancy,” attorney’s fees, a
final judgment of possession and issuance of a warrant of eviction. It also sought dismissal of
several of the tenant's causes of action and affirmative defenses. The tenant opposed to the
landlord's motions and cross-moved for summary judgment on its causes of action and for
dismissal of the landlord's counter - claims.
The landlord argued that since the lease option to renew did not “identify a rent
amount or a methodology for calculating the rent during a renewal,” “the option is
unenforceable.” The landlord also contended that the tenant could not exercise the option because
the tenant was in default of their agreement by having failed to “pay the complete buyout debt
plus interest and late charges.”
The tenant argued that the agreement embodied a “valid option to renew because
the renewal rent would increase by 3 percent each year as the agreement’s rental amounts
increased.” The tenant asserted that he had exercised his option “by serving a notice of intent to
renew and continuing to make rental payments until he received a 30 day notice of termination in
January 2016.” The tenant claimed that he was not in default at the time when he elected to renew
and that the “buyout debt was premised on his receiving certain equipment at the premises.” The
tenant claimed that that the parties had “agreed to end the buyout payments after December 2011”
because he did not receive certain property and equipment. The landlord countered that “he is due
repayment of the buyout debt.”

1

The court explained that the “doctrine of definiteness or certainty” provides that
courts may not enforce contracts unless they are “able to determine what in fact the parties have
agreed to....” “If an agreement is not certain in its material terms, there can be no legal
enforceable contract....” Moreover, “a mere agreement to agree, in which a material term is left
for future negotiation, is unenforceable....”
The New York Court of Appeals “identified two ways in which their requirement
of definiteness could be satisfied in the absence of an explicit contract term: (1) an agreement
could contain a single ‘methodology for determining the [missing term]...within the four corners
of the lease, for a [term] so arrived at would have been the end product of agreement between the
parties themselves’; or (2) an agreement could ‘invite recourse to an objective extrinsic event,
condition or standard on which the amount was made to depend....”.
The subject option to renew provided that the lease could be extended for an
additional five-year period provided that the tenant “provides written notice to the Owner by
certified mail, with return receipt to be received by the Landlord no later than April 1, 2015
provided the Tenant is not in default of any provisions of the Lease as amended and modified.”
The court found that the agreement lacked any “methodology within its four
corners to determine the missing rent for the renewal period nor invited recourse to an objective
extrinsic event, condition or standard on which the amount was made to depend.” Rather, the
renewal clause “is completely silent as to the renewal rent.” Accordingly, the court held that the
option to renew was “missing an essential element and was therefore void and unenforceable.”
Since the lease had expired, the court further held that the landlord was entitled to
holdover rent until the tenant vacates the premises.
The tenant had alleged that it was to receive property, including inventory and
assume an outstanding debt and that in addition to monies paid on execution of the lease, the
2
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tenant had “commenced to pay monthly additional rent until full payment of the balance.” The
landlord had submitted a “Buyout Debt Ledger” which showed that the additional monthly
payments had stopped with a November 2011 payment and an outstanding balance remained.
The court found that the tenant had raised a triable issue of fact with respect to the
“buyout debt.” The tenant’s submitted documentation showed that monthly additional rent had
not been sought after November 2011. The tenant alleged that payments stopped “due to the
parties consensus” and that such debt was conditioned on receipt of property and inventory when
the tenant took possession, which the tenant never received. The tenant, claiming that the parties
agreed that the buyout debt would no longer be due, cited invoices and emails sent by the
landlord which failed “to contain a demand for the payment, after November 2011.”
Thus, court granted the landlord’s motion for summary judgment for a
declaratory judgment that the option to renew is invalid and for use and occupancy. The court set
the matter down for a hearing as to the “balance due and/or credit of any additional rent and late
charges.” The court denied the tenant's cross motion for summary judgment on all of the tenant's
claims and for dismissal of the landlord’s counter-claims. The court directed that a warrant of
eviction issue.
Comment: Occasionally, the courts see cases, which usually involve relatively small commercial
landlords and tenants, where an option to renew a lease will be embodied either in an alleged oral
agreement or a relatively informal document. Sometimes, one or both parties sought to avoid the
expense of hiring attorneys to help negotiate and draft such option agreements. Here, the option
to renew was set forth in a written lease. The tenant had argued that the terms and conditions of
the written lease, including the rent escalation term were to be continued. The court determined
that such argument was not based on language in the lease.
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I also note that the decision stated that the option to renew could not be exercised
if at the time of exercise, the tenant was in default of “any provisions of the lease.” An option to
renew is a significant lease benefit for a tenant. Neither party may know where “fair market rent”
will be five or ten years after lease execution. If the fair market rent is significantly above a
renewal option rent, a landlord may be incentivized to challenge an exercise of the right to renew.
Therefore, when representing a tenant, counsel should resist language that provides the option to
renew cannot be exercised if there is “any” default. A tenant might limit it to any “material”
default or limit a no default condition to certain lease obligations. For example, it condition the
option to renew on “no monetary defaults” or to a major event default which is subject to a
Notice of Default. Often, tenants will insist upon notice and right to cure if the landlord believes
that a default has occurred.

Obviously larger and/or strong credit tenants have stronger

bargaining power than small independent tenants.

Vizel v. Vitale, Supreme Court, Kings Co., Case No. 502107/2016, decided Oct. 18, 2018,
Fisher, J.

4
HF 12577339v.1

Commercial Landlord-Tenant – Successor Liability – De Facto Merger – Dunkin Donuts
Store Closed And Reopened 100 ft. Away
A landlord had commenced an action for nonpayment of rent based upon a commercial
lease. The landlord had moved, inter alia, for summary judgment on several causes of action and
to quash third party subpoenas. Two individual defendants (guarantors) had cross moved for
summary judgment.
The subject building (Building) included a store (Premises), which had been leased for use
as a Dunkin Donuts store. On or about Oct. 3, 2008, the defendant tenant had acquired a Dunkin
Donuts franchise. The lease had been extended through Mar. 31, 2020 (Lease).
The guarantors had signed a guaranty that provided: “This guaranty is limited to obligations
accruing prior to (a) Tenant’s surrender of possession of the premises to Owner at any time during
the term of this lease consisting of (i) delivery of vacant possession, free of all occupancies and
tenancies, with all rent and additional rent paid in full to such date; (ii) execution by Tenant and
delivery of an instrument of surrender and release; and (iii) delivery of the keys to the premises….”
The landlord alleged that the tenant violated the lease by vacating the Premises and ceasing
to pay rent, without the landlord’s consent. The landlord sought to recover the outstanding rent
from the tenant and an alleged “successor entity” to the tenant, under the “de facto merger
doctrine.” The landlord alleged that the alleged successor tenant is an entity that “wholly owns
and that mirrors the management, employees, assets, and general business operation” of tenant “to
a tee” ….”
Although the lease authorized the landlord to send a written notice to the tenant terminating
the lease, the landlord had never sent such notice to the tenant. On or about June 1, 2016, the
tenant sent the landlord a letter stating that it intended to vacate the premises on June 30, 2016.
The tenant’s letter stated that it would surrender the Premises as of June 30, 2016, or before, and
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would pay all rent and additional rent due through such date. The letter stated that the guarantors
would have no further obligations as guarantors, but was silent as to why the tenant was vacating.
After the guarantors received no objection to its surrender from the landlord, the tenant
vacated the Premises on June 30, 2016, and surrendered possession and delivered the keys to the
landlord by letter dated July 8, 2016. However, by letter dated July 15, 2016, the landlord objected
to the guarantors’ position that they were released from their guaranty. The landlord noted that in
order for the guarantors to have been released from their obligations, they had to deliver the keys
by June 30, 2016, the date by when the tenant had advised the landlord that it would return the
keys. Since the keys were not returned until July 8, 2016, the landlord asserted that “the tendered
surrender documents were null and void”.
Following some negotiation, the landlord sent the tenant a letter on or about August 19,
2016, enclosing a release for guarantors. The release stated that “the parties … agree that
notwithstanding that (landlord) has agreed to the … release as and against guarantors in
consideration … of the Settlement Amount, nothing herein is intended to, or should be construed
as, a release of any kind in favor of (tenant) and (landlord) expressly reserves any and all claims
against (tenant).”
Thereafter, the guarantors closed the Dunkin Donuts at the Premises and, “[w]ithin days,
re-opened it 100 feet down the block….” The landlord argued that the guarantors had formed a
new entity (new entity) and the new entity had acquired all of the tenant’s assets and had hired
“the majority, if not the entirety,” of the tenant’s staff, “and took over all of (tenant’s) vendor
relationships….” The Premises had not been leased to a new tenant. The guarantors had cross
moved to dismiss the complaint based upon the release.
The defendants argued that the landlord had “deliberately keep the Premises vacate” and
that they had vacated the Premises only after they learned that the Building had a new owner
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(owner) and they had received information that “led them to believe that the Building was going
to be torn down.” The guarantors testified that an employee of the owner “gave them the
impression that the Building was going to be torn down and they would lose the store.” The owner
of the Building was a well known developer.
The defendants argued that they invoked the “good guy” guaranty based on their belief that
the Building would be demolished and that they had surrendered possession and delivered the keys
on July 8, 2016 and sold all of the store assets for $92,000 to the new entity. The defendants noted
that the landlord had not objected to the surrender until July 15, 2016, one week after receiving
the keys. They claimed that the landlord had objected because the keys were delivered on July 8,
2016 rather than June 30, 2016, that in order to resolve that dispute, a guarantor had paid the
landlord $22,841.32 and the landlord had released the guarantors. The defendants also argued that
the landlord kept the Premises vacant and was “warehousing” space as a “part of a redevelopment
for (landlord’s) own benefit is not consistent with the landlord-tenant relationship, creating a
surrender by operation of law as of July 1, 2016” and that terminated the tenant’s “obligation to
pay rent and additional rent thereafter.” They further contended that the landlord had failed to
establish its rent ledger.
The court explained that “[u]nder New York law, as distinguished from an express
surrender, a lease is surrendered by operational law ‘when the parties to release both do some act
so inconsistent with the landlord-tenant relationship that it indicates their intent to deem the lease
terminated… [and can be] inferred from the conduct of the parties….’”
The lease vested the landlord with the right to terminate the lease if the landlord intended
to “demolish or substantially alter the Building,” provided that the landlord gives similar notices
to other tenants whose leases contain similar rights to terminate. Nothing in the lease gave the
tenant a unilateral right to terminate the lease. Accordingly, the court found that when the tenant
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vacated the Premises “unilaterally and without the (landlord’s) consent, in contravention of the
Lease terms, they did not surrender by operation of law.” Since the tenant continued to be liable
under the lease, the court granted summary judgment to the landlord as against the tenant, with the
amount of rent due to be determined at trial. The landlord was also entitled to attorney’s fees
pursuant to an attorney’s fee provision contained in the lease.
The landlord had further alleged that the guarantors were the sole members of both the
tenant and the new entity and that the new entity is the successor of the tenant. The landlord
claimed that the guarantors had “fraudulently transferred” the tenant’s “franchise right, employees,
stock and inventory, and equipment” to the new entity, without “fair and adequate consideration”
and that the new entity had opened up a Dunkin Donuts store 100 feet away. The landlord asserted
that since the tenant and the new entity shared “a commonality of the ownership, assets, personnel,
and goodwill, (the new entity) is responsible for the liabilities of (tenant).”
The defendants countered that the tenant received fair consideration for the sale of its
assets. Of the $92,000 paid for the assets, $82,000 was allocated to the franchise agreement. The
members of the tenant had purchased a 20 year franchise term in 2014, at the rate of $4,500 a year,
for a sum of $90,000. They argued that $82,000 represents the balance of the franchise term
pursuant to the asset sale in 2016. They also noted that the equipment was “used, and an upgrade
or replacement of the equipment was imminent pursuant to the franchise agreement,” i.e., the
equipment was of “little value.” They also argued that the “goodwill was of little value” to tenant
since the goodwill “inures to the benefit of the franchisor” and the $5,000 for the goodwill was an
overvaluation.
The court explained:
“As a general rule, a corporation that purchases the assets of another corporation is
not responsible for the torts of the seller corporation. However, ‘[a] corporation
may be held liable for the torts of its predecessor if (1) it expressly or impliedly
assumed the predecessor’s tort liability, (2) there was a consolidation or merger of
4
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seller and purchaser, (3) the purchasing corporation was a mere continuation of the
selling corporation, or (4) the transaction is entered into fraudulently to escape such
obligations…. Plaintiff grounds its successor liability claim in at least the first of
these exceptions. Plaintiff argues that the sale present: (1) continuity of ownership,
(2) cessation of ordinary business operations and the dissolution of the selling
corporations as soon as possible after the transaction, (3) the buyer’s assumption of
the liabilities ordinarily necessary for the uninterrupted continuation of the seller’s
business, and (4) continuity of management, personnel, physical location, assets
and general business operations…. In other words, the question for the court is
whether (new entity) is a ‘mere continuation” of (tenant)….”
The defendants contended that the landlord’s de facto merger argument cannot prevail
where “the seller corporation is never dissolved and ‘remains in existence in a meaningful way
since the subject transaction closed …,’” i.e., the tenant remained “an active limited liability
company, and continued to exist after the asset sale to pay certain expenses.” Courts have looked
to “whether the buyer assumed the seller’s existing contracts, royalty obligations, or outstanding
debts….” The landlord emphasized that the new entity succeeded to the same Dunkin Donuts
franchise and that it utilized the same “vendors … the same utilities, the same garbage collector,
the same window cleaner, and the same uniforms” and most of the employees had become
employees of the new entity.
The court found that the guarantee was limited to obligations related to the lease and to
obligations which accrued prior to the tenant’s surrender of the Premises and an assignment of the
lease with landlord’s prior written consent. Thus, the court held that the release did not encompass
the landlord’s Debtor and Creditor Law claims and thus, the court denied the guarantors cross
motion for summary judgment. The court also quashed subpoenas for two executives related to
the landlord. The depositions were allegedly needed to investigate the purpose of the landlord’s
purchase of the Building. Since the landlord did not invoke the demolition or termination clauses
in the lease, the depositions were unnecessary. Accordingly, the court granted the landlord’s
motion for summary judgment against the tenant and the new entity, as well as for attorney’s fees.
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14th St. Owner LLC v. Westside Donut 6th Ave. Ventures LLC, Supreme Court, New
York Co., Case No. 650473/2017, decided March 1, 2019, Lebovits, J.
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Commercial Landlord Tenant – Corporate Agent Did Not
Have Personal Liability Based On His Signature

A respondent moved, inter alia, for an order vacating a judgment which had been
issued against him personally. A landlord had commenced a commercial nonpayment action
against a respondent corporate tenant and the individual respondent.
The court explained:
“[w]hen an agent acts on behalf of a disclosed principal, the agent
will not be personally liable for a breach of contract unless there is
clear and explicit evidence of the agent’s intention to be personally
bound”.… even where there is a clause “buried” within a contract
that attempts to bind an individual personally whereas the contract
was to bind a corporate entity, will not stand to bind the individual
personally unless there is a clear intent to so bind that individual
personally.
The New York Court of Appeals has previously held
“In modern times most commercial business is done between
corporations, everyone in business knows that an individual
stockholder or officer is not liable for his corporation’s engagements
unless he signs individually, and where individual responsibility is
demanded the nearly universal practice is that the officer signs twice
— once as an officer and again as an individual. There is great
danger in allowing a single sentence in a long contract to bind
individually a person who signs only as a corporate officer. In many
situations the signing officer holds little or no stock and if the
language of the agreement makes him individually liable his estate
may be stuck for a very large obligation which he never dreamed of
assuming. We think the better rule is the one used here — that is,
that the statement in the contract purporting to bind the signing
officer individually is not sufficient for Statute of Frauds purposes
without some direct and explicit evidence of actual intent.”
The New York Court of Appeals further observed that “‘nearly universal practice’
is where there are not two separate signatures by the same signatory in question contravenes that
signatory intended to be personally bound to the contract and rather solely signed as agent for
corporate principal. Generally, in contractual disputes of this ilk, the drafter seeks to bind the non1
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drafter signatory personally in addition to the corporate principal. However, ‘in cases of doubt or
ambiguity, a contract must be construed most strongly against the party who prepared it, and
favorably to a party who had no voice in the selection of its language.’”
In the subject case, the individual respondent asserted that he had never intended to
be “personally bound to the lease agreement and solely signed as officer and agent of the corporate
principal.” The landlord had drafted the 13-page, 86 clause, “small font printed lease.” The first
page of the lease contained two lines which identified the parties. One line contained the “typed
or computer printed name” of the landlord and on the second line, is the name of the individual
respondent and “underneath his manually-printed name is the typed or computer printed corporate
principal name….” On the left of the corporate name “is manually-printed … the initials of (the
individual’s initials). At the bottom on page 8, there are two lines: top line contains a signature
and beneath the signature line appears the name of (landlord), with, ‘Witness for Owner’ at the left
of this signature line, on the bottom line appears the name of (corporate respondent), with ‘Witness
for Tenant’ at the left of this signature line. This same identical formatted language is contained
on … the last page of lease, … with the very same identical signatures.”
The landlord argued that the individual respondent’s signature on the lease without
an indication that he was signing “as an officer or agent on behalf of the corporate principal,” was
sufficient to indicate that he “signed with the ‘intent to be bound personally.’”
The court held that if the landlord sought to bind the individual respondent
personally, the landlord, as the drafter of the lease, “should have provided two lines; one for
(individual respondent) to bind corporate principal as officer or agent; and second line for
(individual respondent) to be bound personally.” The court found that the landlord had “failed to
so draft this lease to avoid any ambiguity or doubt as to its intent and import as to the meeting of
the minds of both signatories.” The court further reasoned that there is no “explicit or clear
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evidence” that the individual respondent had intended to be personally bound by the lease. The
lease lacked “clear, explicit evidence of agent’s intention to be personally bound.” The court also
noted that the lease referred to an individual other than the individual respondent, as a guarantor.
Additionally, the lease contained additional guarantor language and a signature line, and such line
had been left “blank.”
The landlord emphasized that the individual respondent was president of the
corporate principal, had appeared in court and was bound by an “in court” stipulation of settlement.
However, the individual respondent had not appeared in court on the date of the settlement even
though his name had appeared “as appearing party.” Rather, a vice president of the corporate
respondent had executed the stipulation and had also hired the corporate respondent’s counsel.
The court held that the individual respondent did not personally guarantee the lease, dismissed the
individual respondent “as an improper party” and vacated the judgment which had been entered
against the individual respondent.
295 Broadway Realty v. Alqushi, Civil Court, Kings County, Case No. LT-074035-18/KI,
decided May 1, 2019, Roper, J.
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Commercial Landlord-Tenant – Tenant Obligated to Pay Real Estate Taxes Without
Consideration of Tax Abatements and Exemptions

A bench trial in a summary nonpayment proceeding determined whether pursuant
to the terms of the lease, the tenant is permitted to benefit from tax abatements and benefits
provided to the landlord, “in the calculation of its additional real estate tax.” The court held that
based on the explicit language of the lease, the tenant was not entitled to benefit from tax
abatements or other exemption benefits.
The parties had entered into a ten-year commercial lease which commenced May 1,
2011. The leased premises were located in a mixed-use building, which included some rent
stabilized residential apartments. The landlord received J-51 benefits and participated in the
Senior Citizen Rent Increase Exemption (SCRIE) program.
The lease provided that:
(tenant) is responsible for a portion of the real estate taxes of the …
premises as additional rent. The lease … contains a formula for
calculating the tax escalation from one year to the next. The base tax
year or “Tax Base Factor”, as identified in the lease …, is the period
of July 1, 2010 through June 30, 2011. All of the (tenant’s) tax
liability is determined by using the taxes for that time frame and the
formula articulated in the … lease.
Briefly, for whichever year of (tenant’s) taxes are being calculated,
the base year taxes are subtracted from the subject year’s tax amount
billed by the City of New York for the entire property. The resulting
amount is then divided in half.
The lease also provided
Notwithstanding the foregoing, the term “real estate taxes” shall not
include the benefit of: 1) any residential J51 exemption/abatement
benefits; 2) senior citizen rent increase exemption benefits (SCRIE);
3) 421(a) benefits; or 4) any other exemption/abatement benefits
that reduce the real estate taxes that are due and payable.
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The landlord established tenant’s tax liability through “documents consisting of tax
bills dated back to 2010, together with subsequent tax bills and demand letters sent to the (tenant)
by the (landlord’s) real estate management company.” The landlord also established the amount
of additional rent attributable to water bills. Since the tenant had never interposed an Answer, the
tenant lacked any “articulable defenses” and was “limited to challenging the (landlord’s) prima
facie case.”
The court reasoned that “[o]nly in unusual circumstances will a party be relieved
from complying with a lease.” The court noted that “parties to a commercial lease are free to
negotiate and agree to whatever terms are suitable for the landlord and tenant under the
circumstances, so long as the terms are legal, are not void as against public policy and do not shock
the conscience of the court. Once put to paper, however, a lease is a binding contract, not
something that serves as a basis for further negotiations down the road when one party becomes
dissatisfied.” Here, the court found that the tenant had “not proven, or even alleged fraudulent
inducement, mutual mistake or misrepresentation, which would be necessary for a reformation of
the agreement.”
Moreover, the subject lease terms were “common in commercial leases” and the
“calculation formula for determining the amount of annual taxes and the tenant’s exclusion of
benefits are crystal clear in their meaning. Where the tax escalation clause has been unambiguous,
these provisions have been upheld by the appellate courts of this State.” The court cited the New
York Court of Appeals, in Barnan Associates LLC v. 196 Owners Corp., 14 NY3d 780, 899
NYS2d 724 (2010), which had held that the “unambiguous clause of the lease which required
calculation of the tenant’s taxes without regard to the landlord’s tax exemptions or abatements,”
should be enforced.
2
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The court also noted that the J-51 and SCRIE programs, “result from a financial
sacrifice by the (landlord.)” In order to obtain J-51 tax abatement benefits, the landlord had to
“renovate the … building.” In order to obtain a SCRIE tax exemption, the landlord had to “freeze
the rent of certain rent regulated tenants over the age of 62 who meet income eligibility
requirements.” The court observed that the tenant was “not the (landlord’s) partner and clearly
did not share in the expenses of the building renovations or contribute to the rent of SCRIE tenants
in this building.” Thus, the court reasoned that it would be “illogical not to give effect to the lease
term which precludes the (tenant) from sharing in the tax benefits awarded to the (landlord.)”
Thus, the court held that the tenant was “responsible for payment of the taxes as
calculated in the lease … freely executed by the parties, without regard to any tax exemption or
abatement benefits that reduce the real estate taxes payable by (landlord.)” The court awarded a
judgment of possession and a money judgment, together with costs and disbursements and a
warrant of eviction.
Comment: This case is also consistent with the recent Court of Appeals decision
in 159 MP Corp. v. Redbridge Bedford LLC, 2019 WL 1995526 (N.Y.), 2019 Slip Op. 03526,
which observed that “[i]n New York, agreements negotiated at arm’s length by sophisticated,
counseled parties are generally enforced according to their plain language pursuant to our strong
public policy favoring freedom of contract.”
Warren LLC v. BBQ Chicken Don Alex Inc., Civil Court, Queens Co., Case No. 51733/18,
decided May 16, 2019, Unger, J.
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Commercial Landlord Tenant-Watchmaker Awarded $1.1 Million In Damages
Against Landlord Based on Landlord’s Contributory Infringement of Federally Registered
Trademarks - Landlord Knew or Had Reason to Know Counterfeit Goods Were Being Sold
on The Premises - Permanent Injunction Granted – Attorney’s Fees and Prejudgment
Interest Denied - Contributory Trademark Infringement Claim Against A Landlord Was
“Somewhat Novel”.
A jury found that a defendant landlord (landlord) had “failed to take remedial steps to
prevent trademark infringement at (it’s building) even after it knew or had reason to know that
counterfeit goods were being sold on the premises.” The jury found the landlord liable for
contributory trademark infringement and awarded the plaintiff statutory damages of $1,100,000.
The plaintiff had moved to amend the final judgment, to include a permanent injunction, attorney’s
fees and prejudgment interest.
The plaintiff had alleged that the landlord had knowingly leased the subject premises
(premises) to a tenant who sold counterfeit watches. The jury had found that the infringing marks
were counterfeit and the landlord’s conduct had been willful. The jury awarded the plaintiff
$275,000 for each of the four trademarks, for a total of $1,100,000.
The Lanham Act authorizes trial courts to enter permanent junctions to prevent “future
trademark infringement by a defendant.” However, the power to “enjoin future conduct … is not
unfettered. Courts ‘cannot lawfully enjoin the world at large,’…and ‘injunctive relief should be
no more burdensome to the defendant than necessary to provide complete relief to the plaintiffs.’”
The “federal rule limits the binding effect of an injunction ‘the parties, the parties’ officers, agents,
servants, employees, and attorneys,’ and other persons with whom they are in active concert or
participation, ‘provided they receive ‘actual notice’”.
The landlord did not oppose the motion for a permanent injunction. However, it sought to
strike parts of the plaintiff’s proposed judgment which allegedly sought to “bind buildings other
than (the subject building) and legal entities other than (landlord); place affirmative burdens on
1
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(landlord) ‘far more onerous than necessary to redress the minimal risk of future harm to
(plaintiff).’” The landlord also argued that certain proposed provisions of the injunction were
redundant.
The plaintiff had prevailed at trial “based on the sale of a counterfeit watch at a specific
location-namely, (the subject building).” However, the proposed amended judgment would bind
the landlord, together with its “parent, subsidiaries, divisions, predecessors, partners, stockholders,
members, affiliates, officers, directors, attorneys, agents, employees, representatives, and all
persons in active concert or participation with any of them who will receive actual notice,” and
also would apply to the “land and building located (subject location) as well as any other real
property owned or managed by (landlord).”
The court found that the proposed judgment was “overbroad and inconsistent with the
judgement rendered at trial”. Thus, the court adopted the landlord’s proposed alternate language
which, inter alia, removed all references to “any other real property owned or managed by
(landlord).”
The court rejected the landlord’s objection to certain proposed “affirmative burdens”
embodied in the proposed judgment. The plaintiff sought to require the landlord to “require any
future tenant or sub-tenant to agree, through ‘express, written condition of any new lease or sublease’ to ‘be bound by the terms of this permanent injunction’ and ‘provide copies of such leases
or sub-leases to (plaintiff) within 30 days of their execution.’”
The jury found that the landlord had failed to take remedial steps to prevent trademark
infringement even after it knew it had reason to know that counterfeit goods were being sold on
the premises. Moreover, the landlord “remains willing to rent its vacant retail space to souvenir
shops in the future.” The court opined that to include an express “lease provision binding future
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tenants is hardly onerous; it is reasonably tailored to address (plaintiff’s) proven risk of future
harm.”
The court also found that certain other language which barred the landlord from infringing
on plaintiff’s trademarks and permitting the subject premises to be used to promote the sale of
merchandise that infringes the plaintiff’s trademarks, was not redundant. Each proposed provision
imposed a “distinct burden, consistent with the judgment.”
The court denied attorney’s fees and prejudgment interest.
The Lanham Act authorizes courts “in exceptional cases” to award reasonable attorney’s
fees to the prevailing party. The United States Supreme Court construed “exceptional cases” as
“simply one that stands out from others with respect to the substantive strength of a party’s
litigating position (considering both the governing law and the facts of the case) or the
unreasonable manner in which the case was litigated.” The courts will weigh the “‘totality of the
circumstances’ and consider relevant factors including ‘frivolousness, motivation, objective
unreasonableness (both in the factual and legal components of the case) and the need in particular
circumstances to advance considerations of compensation and deterrence.”’ In 2018, the United
States Circuit Court of Appeals (Second Circuit), held that it would no longer limit attorney’s fees
to cases involving “fraud or bad faith or willful infringement”. The Circuit Court held that “bad
faith did not automatically entitle a prevailing party to attorney’s fees”.
The plaintiff sought attorney’s fees of approximately $1,000,000, based on fees incurred
during the time from when the court decided the plaintiff’s prior motion for sanctions through
resolution of the case at trial. The plaintiff contended that the case is exceptional “based on both
the jury’s finding of willfulness and (landlord’s) litigation conduct after the case was set for trial”,
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which in the plaintiff’s view “significantly and unnecessarily increased the fees and costs Plaintiff
had to incur to obtain a judgment.”
The court found that this case was not exceptional since it did not “stand out from others
in regard to its frivolousness or objective reasonableness.” The plaintiff’s initial four counts
against multiple defendants had been reduced to a single count against a single defendant by the
time of trial. The strength of the plaintiff’s trademarks was undisputed. The court acknowledged
that the plaintiff’s “contributory trademark infringement against a landlord was somewhat novel.”
Courts in other circuits had “extended contributory trademark infringement liability to landlords
but…the Second Circuit has only ‘assumed without deciding’ the issue.”
The plaintiff had emphasized that the landlord had “years of notice of counterfeiting
activities at the premises.” However, the court noted that the trial “ultimately turned on a much
narrower question-did a subtenant…sell a (single counterfeit) … watch after (landlord) knew or
had reason to know such goods were being sold on the premises?” The court determined that the
landlord’s decision to defend itself in the litigation and to “proceed to trial was neither frivolous
nor unreasonable” and that the landlord’s “litigation conduct” did “not rise to a level sufficient to
justify a fee award.”
The court acknowledged that some of the landlord’s conduct, such as “repeatedly asking
the court to consider issues already decided, a refusal to stipulate to an issue ultimately conceded
in summation, and a failure to confer with Plaintiff on pretrial submissions, led to inefficiencies.”
However, the court explained that the standard of litigation conduct “typically relied upon to justify
a fee award, however, is a higher one.” A prior federal court decision had explained that the type
of misconduct that “supports an attorney’s fees award includes not only willful infringement, but
also willful defiance and protraction of judicial processes attempting to stop the illegalities.”
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Moreover, the plaintiff’s lack of actual damages also “points away from an award of fees and
prejudgment interest, as a primary justification for an award of attorney’s fees is to compensate
the prevailing party.” The court further noted that prejudgment interest is “within the discretion
of the trial court and is normally reserved for exceptional cases.”
Additionally, the court stated that the “sizable statutory damages award in this case,
coupled with the entry of a permanent injunction, are sufficient to deter (landlord’s) future conduct
without the need for additional costs or fees.” The jury’s finding of willfulness did not alter the
courts conclusion since such finding “did not necessarily require an award of fees and interest.”
The court emphasized that “willfulness alone is not dispositive” and the court’s decision was based
on other relevant factors.
Omega SA v. 375 Canal LLC, U.S. District Court, SDNY, Case No. 12 Civ. 6979, decided
June 12, 2019, Crotty J.
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Commercial Landlord-Tenant – Law Firm Tenant Failed To Establish Partial Actual or
Constructive Eviction
A landlord appealed from a trial court decision, following a non-jury trial, which
dismissed the petition in a non-payment summary proceeding and directed the landlord to credit
the tenant’s account with an 80 percent abatement of rent, additional rent and other charges from
June 23, 2016 through January 15, 2017. The trial court had also granted the tenant’s claim for
attorneys’ fees as the prevailing party and denied the landlord’s motion for a stay of enforcement
of the final judgment.
The Appellate Term (Court) reversed, reinstated the petition and awarded the
landlord a final judgment for possession and rent arrears in the principal amount of $58,491.17.
The Court also granted the landlord’s claim for attorneys’ fees.
The parties’ commercial lease authorized the landlord to make “‘repairs,
alterations, additions or improvements’ in or to any portion of the building or demised premises,
with ‘no allowance to tenant for diminution of rental value and no liability on the part of Owner
by reason of inconvenience, annoyance or injury to business’ arising from these acts.” The lease
further provided that the tenant “is not entitled to ‘any setoff or reduction of rent’ due to Landlord’s
failure to comply with any covenant of the lease, and that tenant’s ‘sole remedy’ at law is an action
for breach of contract.” Moreover, the lease permitted the landlord to make changes to
“‘corridors…toilets or other public parts of the building’ without the same ‘constituting an eviction
and without incurring liability to tenant’ for ‘inconveniences, annoyance or injury to business.’”
The Court explained that based on the “clear terms of the commercial lease, and
arm’s length agreement entered into by sophisticated parties, tenant’s claim of a partial actual or
constructive eviction as a result of landlord’s renovation work outside of tenant’s 7th floor law
offices, should have been rejected.” In order for there to be a constructive or actual eviction, “there
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must be a wrongful act by the landlord….” Here, the landlord’s renovation work “was not
wrongful because it was authorized by the lease….” The Court stated that “[a]lterations to leased
premises, made with the consent of the tenant, did not amount to an eviction, no matter how
extensive or the degree of interference with the tenant’s occupancy….”
Apart from the “lease’s exculpatory provisions, the tenant had failed to establish
that landlord’s acts amounted to a partial actual or constructive eviction.” The tenant had not
abandoned its premises or a part thereof, because of the renovation work which occurred in the
“common hallways, corridors and hallway bathrooms on the seventh floor where tenant’s office is
located, so as to constitute a partial constructive eviction….” Moreover, the tenant had not
established that the landlord had “physically excluded or expelled tenant from the premises, or a
portion thereof, for purposes of partial actual eviction….”
Thus, the Court reversed the trial court’s determination and granted the landlord’s
non-payment petition and the landlord’s request to recover reasonable attorneys’ fees.
Fieldstone Capital v. Ryan & Conlon LLP, Appellate Term, 1st Dept., Case No. 571072/18,
decided June 26, 2019, Ling-Cohan, J.P., Gonzalez, Cooper, JJ., All Concur
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Commercial Landlord-Tenant – Landlord Sought To Pierce The Corporate Veil –
Corporate Defendant Liable For Breach – Summary Judgment Denied Against the
Individual Defendant
A landlord commenced a breach of contract action, seeking to recover unpaid rent
pursuant to a lease agreement against a corporate tenant (“A”) and “A”’s president (President).
The defendants moved for summary judgment, seeking to dismiss all claims against the President
individually. The landlord opposed the defendants’ motion and cross moved for summary
judgment against both defendants, asserting a “piercing the corporate veil” claim against the
President. The court denied the defendants’ motions. The court granted the landlord’s cross
motion with respect to “A”.
The President had signed the lease as “President of “A”.” No personal guarantee
had been signed.

Thereafter, the President signed a lease extension as “President of the

corporation.” Thereafter, “A” was dissolved and the assets were sold for $75,000. Approximately
two months later, “‘A’ stopped paying rent and abandoned the premises, several months prior to
the expiration of the lease term.”
The court found that the landlord had established the alleged breach of contract
claim and lack of any defenses by “A”. The defendants had conceded that “A” breached the lease
and vacated premises before expiration of the lease and had left an unpaid balance. “A’s”
opposition to the landlord’s cross motion consisted only of an attorney’s affirmation. The attorney
lacked personal knowledge of the underlying facts. The court held that his affirmation lacked
“probative value or evidentiary significance.”
However, the court found that the landlord’s motion papers failed to establish the
“precise nature and amount of damages.”

Although the complaint sought “no less than

$93,796.43” in damages, the motion papers did not delineate the exact amount of “unpaid rent,
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unpaid additional rent and/or any other category of damages.” Thus, the court held that the amount
of damages had to be established at a trial or inquest.
The court then held that neither party had established entitlement to summary
judgment with respect to the liability of the President. The court explained that “[o]rdinarily, a
corporation exists independently of its owners, as a separate legal entity, and its owners are not
liable for the action of the corporation.” In order to pierce the corporate veil, a plaintiff must
demonstrate that the “owners exercised complete domination of the corporation in respect to the
transaction attacked,” and that “such domination was used to commit a fraud or wrong against the
plaintiff which resulted in plaintiff’s injury.”
Additionally, the court noted that “undercapitalization of a corporation and the
corporation’s owner’s personal use of corporate funds, which results in the corporation’s being
unable to pay a judgment, constitute wrongdoing and injury sufficient to satisfy” the proof
necessary to pierce a corporate veil. However, a “simple breach of contract, without more, does
not constitute a fraud or wrong warranting the piercing of the corporate veil.” Moreover, “since a
fact-specific analysis is necessary when determining whether to pierce the corporate veil, summary
judgment is generally not appropriate.”
The President argued that he was “never a party to the lease and did not personally
guarantee the lease.” However, the landlord was not alleging that the President was a party to the
lease or had signed a personal guarantee. A deposition of the President established “that the
corporation was formed solely by (the President), (the President) was the sole shareholder of the
corporation, the corporation had no corporate officers or board of directors, the corporation never
made corporate resolutions for any of its acts, including the ultimate sale of assets and distribution
of sale proceeds, and… (the President) unilaterally decided to vacate the premises and ‘stop paying
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rent’.” Deposition testimony further indicated that the President “exercised complete dominion
over the corporation.” The landlord’s managing agent testified in deposition that she had “all
communications and transactions with the corporate tenant… through (President) only.” She also
explained that although “A” had other employees, she was not “allowed to discuss anything
without (the President).” She also testified that notices were sent to the President personally “at
home and not to the corporation.”
The court found that the evidence demonstrated that the President “exercised
complete dominion over the corporation.” However, the court held that it fell “short of establishing
as a matter of law that such domination was used to commit a fraud or wrong against the plaintiff
warranting piercing of the corporate veil.” Although the landlord claimed that the corporation was
undercapitalized and that the President had fraudulently transferred its assets, the landlord had
provided “nothing more than (President’s) testimony that the proceeds of the sale of the corporate
assets were used to pay other unspecified existing debts.”
The court also noted that although the President’s attorney had “limited further
inquiry on that issue, the (landlord) had a full opportunity to seek discovery and represented… that
all discovery was, in fact, complete.” The landlord had not shown that the President’s “decision
to breach a lease constituted the type of fraud or wrongful act necessary to pierce the corporate
veil. Indeed,… a mere breach of contract, without more, does not constitute a fraud or wrong
warranting application of that principle.”
Accordingly, the court held that there were triable issues as to “whether by
undercapitalization, fraud or other wrong, (President) caused injury to the plaintiff such that he
may be liable for the corporation’s breach of contract and,… what damages are owed to the
plaintiff.”
3

Milltex Distrib. LLC v. Cameron Stewart Inc., Supreme Court, New York Co., Case No.
650260/2017, decided October 10, 2019, Bannon, J.
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Commercial Landlord-Tenant – Landlord Awarded Legal Fees and Sanctions Based On
Tenant’s Delay Tactics With Respect To Surrendering The Premises – Litigation Involved
More Than Seven City, State and Federal Judges – “Landlord and Tenant Law Is
Technical and Complex, and Requires a High Level Of Skill”
A landlord commenced a commercial summary holdover proceeding by service of
a 30-day Termination Notice (Notice) seeking to recover possession of the subject premises. The
month to month tenancy was terminated effective October 31, 2017. After the tenant, a private
school, failed to voluntarily vacate the premises, the landlord served a Notice of Petition and
Petition. The tenant had moved to dismiss the petition.
The motion to dismiss had been denied. The tenant had claimed that there were
defects in the pleading and the affidavit of service. A court previously found that service had been
proper and any alleged defects in the affidavit of service were “insignificant”. That court directed
the tenant to serve an Answer to the Petition. The tenant filed a Notice of Appeal to the Appellate
Term. However, the tenant failed to serve an Answer. The landlord had moved for a default
judgment. The tenant had cross moved for permission to file a late Answer and demanded a
traverse hearing.
In the course of a court conference, the parties reached a settlement. The tenant
consented to a final judgment of possession, with a warrant of eviction to issue forthwith.
Execution was to be stayed until June 30, 2018 for part of the premises and July 20, 2018 for
another part of the premises. The tenant agreed to pay $3,500 in use and occupancy for the months
of April, May, June and July 2018 and to discontinue, without prejudice, a Civil Court action it
had commenced against the landlord. Each party reserved their rights and defenses to all claims,
except those that were waived in the agreement.
Thereafter, the tenant failed to timely vacate the premises.

The tenant then

commenced an action in the Federal Bankruptcy Court, seeking to stay the subject proceeding.
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The landlord moved in the bankruptcy court to vacate to automatic bankruptcy stay. A bankruptcy
judge allowed the landlord to pursue its rights with respect to the premises.
A Marshall’s Notice of Eviction was then served on the tenant. The tenant moved
to stay the execution of the warrant so that the tenant and its students could vacate “the subject
premises with dignity.” The tenant argued that it used the premises as a “Jewish educational
institution” and it contained “at least 50 children.” After unsuccessful negotiations as to a possible
purchase of the premises by the tenant, the tenant sought additional time to vacate the premises.
The tenant represented that it had “secured new commercial space but required two additional
weeks to move out to ensure that there was no disruption in the children’s education.”
The landlord had moved for sanctions against the tenant and the tenant’s attorney
and for an award of attorney’s fees and cost pursuant 22 NYCRR 130-1.1 (Part 130). The landlord
alleged that the tenant’s attorney failed to notify the landlord of an Order to Show Cause (OTSC)
prior to its submission before the Civil Court, had failed to provide a complete copy of the OTSC
with exhibits and had engaged in conduct that “constitutes frivolous conduct as proscribed under
the law.” The landlord claimed that the tenant had “used the judicial system to intentionally …
delay … the surrender of possession of the … premises” by the agreed upon vacate dates. The
landlord cited the tenant’s “barrage of litigation,” including “the … motion to dismiss on the
grounds of improper service and process when the (tenant) had personal knowledge that service
was … proper; an appeal of the court decision and order on its motion to dismiss, which was
voluntarily withdrawn several months later;” a meritless action in the Civil Court; and a baseless
petition for “Chapter 11 in the Bankruptcy Court to stay the execution of the warrant of
eviction….”
The subject court (court) had found that the tenant had “exhausted the statutory stay
of execution of the warrant pursuant to RPAPL § 753(1). The court also stated that the tenant had
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“acted in bad faith by using the judicial system … with no legal grounds to remain in possession
of the … premises to the substantial detriment of the (landlord).” The tenant had “used motion
practice including this (OTSC) to remain in possession for nearly one year after the
commencement of this simple holdover proceeding.” The court noted that the equities “balance
in favor of the (landlord) that has the … right to possession pursuant to the two-attorney stipulation
and no facts (had) been presented to allow this Court to exercise its discretion to stay the execution
of the warrant of eviction.” Thus, the court denied the tenant’s motion, vacated all stays and
authorized the landlord to proceed with the immediate eviction of the tenant. The court had
adjourned the landlord’s motion for sanctions.

The Marshall awarded the landlord actual

possession of the premises.
Thereafter, the tenant moved for permission to access the premises, claiming that it
could not remove all of its property because of the observance of a Jewish holiday. The tenant
allegedly sought to recover “school supplies and other materials required… to operate the new
school.” The tenant was allowed to remove its personal property. The tenant thereafter alleged
that the landlord’s attorney tried to circumvent the forgoing access order, its personal property had
been combined with landlord’s property, and it took more time than anticipated.
The court thereafter conducted a hearing with respect to sanctions and attorney’s
fees. The landlord submitted attorneys’ affidavits, which set forth its attorneys’ educations and
professional experiences, hourly rates and the number of hours devoted to the subject proceedings.
The landlord’s law firm had billed the landlord for a total of $98,257.61. Additionally, the tenant
owed approximately $180,000 in back rent.
The tenant complained that during the winter there had been a lack of heat and that
caused a loss of enrollment of students and income. However, the tenant acknowledged that it had
signed a stipulation of settlement which provided that the tenant would vacate the premises by
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certain dates. The tenant claimed that it thought a deal for alternate space to operate the school
fell through and that led to the bankruptcy proceeding. The tenant also cited its difficulty in having
its grievance heard by a Beis Din (a religious court). The tenant admitted that the bankruptcy filing
was done to “prolong” the eviction process.
The court explained, inter alia, that “conduct is frivolous” and can be sanctioned
under Part 130 if it is “completely without merit in law and cannot be supported by a reasonable
argument for an extension, modification, or reversal of existing law” or it is “undertaken primarily
to delay or prolong the resolution of the litigation, or to harass or maliciously injure another”. Case
law held that “[m]aking claims of colorable merit can constitute frivolous conduct within the
meaning of (Part 130) if ‘undertaken primarily to delay or prolong the resolution of the litigation,
or to harass or maliciously injure another….’”
It was “irrefutable that the (tenant) wanted to purchase the property from the
(landlord)….” From the beginning, the landlord had advised the tenant that the demised premises
“did not contain a valid certificate of occupancy, contained violations and the (tenant) took the
premises ‘as is’.” The lease obligated the tenant to maintain its own utilities, pay monthly rent and
maintain certain insurance. The lease also stated “that any disputes between the parties had to be
resolved by the Beis Din of Crown Heights.”
The tenant failed, inter alia, to obtain a family daycare license for months, had not
obtained required insurance, had incurred rent arrears and did not pay utility charges. Moreover,
the parties had entered into an agreement pursuant to which the tenant acknowledged the debt,
agreed to remedy its defaults and agreed that if the tenant failed to pay the rent, the tenant would
“evacuate the premises without any hassle, and grievances, and without involving any outside
intervention at all.” The court held that the tenant failed to comply with the terms of that agreement
and since the lease had expired, the landlord had properly commenced the underlying holdover
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proceeding. The court also noted the tenant’s “barrage of litigation”, including a baseless motion
to dismiss and appeal and a bankruptcy proceeding that was intended to delay the landlord’s right
to possession.
The court concluded that the tenant’s conduct demonstrated its “unwillingness” to
“comply with the … law and such conduct under these facts in this case constitutes frivolous
conduct.” The court stated that there were no “legally justifiable grounds for the (tenant) to not
comply with the agreements and no legal defenses proffered by the (tenant) in any of the papers
for noncompliance with its financial obligation while in occupancy of the … premises.”
The court also stated that the commencement of a Supreme Court action for
arbitration, after the commencement of the holdover proceeding was “yet another example of such
instance of frivolous conduct and in the opinion of this Court, this provision of the lease is also
unenforceable since the (tenant) consented to a final judgment of possession with the issuance of
a warrant of eviction that cancelled the landlord and tenant relationship and all tenancies
thereunder including the written lease between the parties….” Thus, the court held that the
arbitration provision was unenforceable. The court also noted that it made “every effort to appeal
to the sensibilities of (tenant’s) agent” at multiple court conferences.
The court acknowledged that some of the tenant’s actions were “legitimate and at
least had slight colorable merit,”. However, “many others,” e.g., the two appeals and bankruptcy
filing “were so lacking in factual or legal merit that it demonstrates to the Court the (tenant’s)
willful and malicious intention to use the Courts not as a means of resolving a genuine legal dispute
but rather as a mechanism to delay (tenant’s) inevitable eviction.” The court found that the
“motivation and acts here, spurred on by experienced counsel, at the staunch insistence of the
(tenant) at every turn, including threatening actions against its own counsel at the Grievance
Committee if the (tenant) did not ‘get her way’, is blatant, ruthless, and demonstrates extreme
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disingenuous motive to postpone the surrender of this commercial premises for as long as
possible.”
A court need not “hold an adversarial hearing when no legitimate dispute exists
regarding the attorney fees in question.” The court reviewed the factors to be considered in
determining whether a fee is excessive. The court examined “the bills, … attorney affirmations
and the credible testimony” as to “the practice and procedures of the firm in the generation of the
bills, the contemporaneous timekeeping records and the production of the monthly bills and
payment records….” The court found that the legal bills were “accurate and reflect the proper
amount of time for the nature of the services rendered except for one bill….” The court opined
that the “bills and billing practices of the law firm do not disclose excessive billing, padding,
overcharge or other deceptive billing practices.”
The court also stated that the landlord’s law firm had selected “reasonable courses
of action in prosecuting this proceeding.” The court noted that the loss of rental income was
substantial and that “Landlord and Tenant law is technical and complex, and requires a high level
of skill.” The court stated that this is an “area of expertise in the real estate law that often stumps
even long-time seasoned attorneys.” The court also noted its own expertise in this type of matter
based on its experience as a “practicing lawyer” and judge in dealing with these kinds of matters.
The court excluded the cost of legal services rendered between August 24, 2017
and July 31, 2018, on the grounds that the bills for such work was part of the ordinary course of
business “for owners of rental property, whether commercial or residential.” However, the costs
incurred after the tenant had filed bankruptcy and all of the legal services rendered after the dates
of June 30, 2018 and July 20, 2018 were recoverable. Thus, the court awarded the landlord legal
fees in the amount of $50,010.33, plus sanctions of $10,000.
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The court explained that the landlord had been “unfairly deprived of the use of its
property for a protracted period and … suffered financial damages including the diversion of
resources and time to defend the (tenant’s) harsh and unjustified conduct in prolonging this
proceeding.” Moreover, the tenant’s conduct “unnecessarily diverted and depleted the time and
talent of more than seven judges from the City, State, and Federal Judiciary.” The tenant had been
“unwilling to resolve this matter amicably and insisted on this unnecessary and wasteful hearing.”
Sanctions were not awarded against the tenant’s attorney.
Comment: Some parties will use “scorched earth tactics,” which include baseless
objections to jurisdiction, motions to reargue and appeals, and then claim that the adversary’s legal
fees are excessive. Parties entitled to recover legal fees in such situations should argue that the
fees are a direct result of the adversary’s strategies and tactics and the litigation was extremely
important, e.g., the damages sought are substantial or there was some other reason why the result
warranted the costs of prosecuting the litigation.
Yeshiva Chanoch Lenaar v. Lubavitch, Civil Court, Kings Co., Case No. 092546/2017,
decided September 6, 2019, Thompson, J.
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Commercial Landlord – Tenant – Yellowstone Injunction Denied – Default With Respect
To A Lease Insurance Requirement Was Incurable “No Waiver” Provisions
A commercial tenant moved for a “Yellowstone” injunction. The court denied the
motion. A Yellowstone injunction “maintains the status quo so that a commercial tenant, when
confronted by a threat of termination of its lease, may protect its investment in the leasehold by
obtaining a stay tolling the cure period (so) that upon an adverse determination on the merits the
tenant may cure the default and avoid a forfeiture….” A Yellowstone injunction will be granted
where the tenant demonstrates that it “holds a commercial lease”, it received a notice of default, a
notice to cure, or a threat of termination of the lease, it sought injunctive relief prior to the
termination of the lease and the tenant is “prepared to and maintains the ability to cure the alleged
default by any means short of vacating the premises”.
The tenant had received a Notice To Cure which asserted that the tenant violated a
lease requirement that the tenant maintain “public liability coverage against claims for bodily
injury or death in the amount of $2,000,000.00 in a single limit or under an original policy with an
umbrella ...” and that such insurance name the landlord. The landlord asserted that the tenant had
provided the landlord with an insurance certificate showing “coverage only in the amount of
$1,000,000.00 in a single limit.” The tenant was to have provided such insurance for the years
2006 through 2019.
The tenant argued that “to the extent that it was ever in breach of the ‘Insurance’
provision in the Lease, the Landlord’s claims with respect to this breach are waived because the
Tenant has delivered to the landlord copies of its insurance for more than five years without there
being any objection from the Landlord as to the insurance coverage, and the Landlord accepted
rent payments from the Tenant throughout.”
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The court rejected the tenant’s waiver argument on the grounds that the lease
embodied a “No Waiver” provision. That provision specified, inter alia, that receipt by “owner of
rent with knowledge of the breach of any covenant of this lease shall not be deemed a waiver of
such breach and no provision of this lease shall be deemed to have been waived by Owner unless
its waiver is signed by Owner….”
Additionally, the Appellate Division, First Department, had held that the “failure
to procure insurance cannot be cured where the proposed cure does not involve ‘any retroactive
change in coverage, which means that the alleged defaults raised by the landlord are not susceptible
to cure’” and therefore, a failure to have obtained the required insurance constitutes a default that
cannot be cured and cannot be the basis of a Yellowstone injunction. The court noted that the First
Department’s rationale was that “a deficiency in past insurance coverage ‘does not protect the
landlord against the unknown universe of any claims arising during the period of no insurance
coverage.’” In the subject case, there is “no means for the Tenant to obtain retroactive insurance
coverage” and therefore, the Yellowstone injunction was denied.
The tenant had also argued that the landlord’s concerns were addressed by the
tenant’s “posting of a $1 million indemnity bond and that such bond ‘cures’ any alleged insurance
coverage shortfall….” The court rejected such argument and noted that the lease did not provide
“for alternatives to providing the requested insurance coverage set forth in the Lease.”
Additionally, even if the lease had provided for such alternative, the landlord had argued “that
$2,000,000 of coverage in a ‘single limit’ means $2,000,000 ‘per occurrence.’” The court stated
that a $1,000,000 bond, in addition to the tenant’s $1 million coverage for each occurrence “would
not provide the coverage that landlord claims is required. i.e., ‘in the amount of $2,000,000 in a
single limit….’” Since the tenant also argued that it had never breached the lease since it always
had a $2 million policy “in the aggregate”, the court held that such argument is not a basis for a
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Yellowstone injunction, which requires “a default capable of a cure.” Accordingly, the court
denied the tenant’s motion for a Yellowstone injunction.
Comment: A benefit of seeking a Yellowstone injunction, as opposed to a
traditional injunction, is that a movant for a Yellowstone injunction need not demonstrate a
likelihood of success. Rather, it need only show that it has a commercial lease, the landlord has
threatened termination of the lease, the termination has yet to occur and the tenant has the
willingness and ability to cure if the court determines that the landlord’s legal argument is correct.
Booston LLC v. 36 W. Realty Co. LLC, Supreme Court, New York Co., Case No.
654308/2019, decided September 12, 2019, Borrok, J.
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Commercial Landlord-Tenant – 1.5 Use And Occupancy Liquidated Damage Clause Valid
– Not An Unenforceable Penalty – Assignment Violated Lease – Attorney Fees Award
Modified
A tenant and a sub-tenant appealed to the Appellate Term (Court) from a trial court
order and final judgment which had been entered after a non-jury trial. The trial court awarded
possession to the landlord, a hospital, in a summary holdover proceeding. The trial court also
awarded the landlord attorneys’ fees in the amount of $335,212.24 and awarded the landlord use
and occupancy (U&O) in the amount of $431,560.23 against the tenant. The Court affirmed, but
reduced the amount of attorneys’ fees to $249,000.
The underlying commercial lease prohibited the tenant from assigning the lease
without the landlord’s prior written consent. The lease defined an assignment as a transfer of
“‘Controlling Interest’, meaning ‘more than a fifty percent (50%) interest in the [stock of the
corporate tenant]’ or ‘the ability to control the decisions or affairs of the [corporate tenant].’” The
lease also required that assignee be an active member of the hospital landlord’s medical staff with
admitting privileges.
The trial court found that the tenant had breached the no assignment provision of
the lease. The Court found that such finding was supported by “fair interpretation of the evidence”.
In April 2015, a sub tenant had “in effect, acquired tenant without notice to, or authorization by
landlord.” The April 2015 transaction, which included a Purchase Agreement and ancillary
documents, “effectively gave (sub tenant) ‘the ability to control the decisions or affairs of [the
tenant]’ within the meaning of the plain terms of the lease…, and gave ‘A’, (the sub tenant’s)
medical director and board member, the absolute right to restrict the tenant shareholders’ ability
to exercise their own rights and interests as shareholders, and board members.” “A” never had
admitting privileges at the landlord hospital.
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The Court stated that the tenant and sub tenant had “attempted to structure their
transaction in a way to circumvent the lease’s no-assignment provision….”. However, the Court
opined that they had “ultimately achieved what the lease prohibited, an unauthorized sale of tenant
to an unrelated third party.” Although there had been no transfer of stock between the tenant and
the sub tenant, evidence demonstrated that “all of the tenant’s stock was irrevocably transferred
into escrow, while tenant’s shareholders relinquished their right to sell or transfer their shares
without the prior written consent of (‘A’).” Moreover, although the underlying lease between the
landlord and the tenant had been excluded from the Purchase Agreement, the sub tenant’s
subsidiary, and not the tenant, “was obligated to pay ‘real…property lease cost payments and
expense’ for the subject premise….”
The Court further held that the lease’s liquidated damage clause, which provided
for use and occupancy at 1.5 times the rent in the event of a holdover or upon the tenant’s failure
to timely surrender the premises, “was not an unenforceable penalty, since damages could not be
anticipated in 2010 when the lease was executed, and the amount fixed was not plainly or grossly
disproportionate to the probably loss….”
The Court also stated that the underlying notice of default which had been served
by the landlord was “reasonable”, that the tenant had not cured the violation and its application for
Yellowstone relief had been dismissed as untimely.
Based on the “nature and extent of the services, the actual time spent, the necessity
therefor, the nature of the issues involved, the professional standing of counsel and the results
achieved,” the Court held that the attorney’s fees award was excessive, and the Court reduced the
$335,212.24 attorneys’ fees award to $249,000.
St. Luke’s-Roosevelt Hosp. Cntr. v. Westside Radiology Assocs., Appellate Term, 1st Dept.,
Case No. 570215/18, decided October 1, 2019, Shulman, P.J., Cooper, Edmead, JJ., All
concur.
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Commercial Landlord -Tenant – Yellowstone Injunction Granted – Tenant Allegedly Made
Alterations Without Landlord’s Consent and Failed to Provide Adequate Insurance – Tenant
Argued that It Complied With the Lease and to the Extent It had not, it was Willing and Able to
Cure – Tenant Asserted That if It Lacked Proper Insurance, Such Insurance can be Provided
Retroactive So that there are No Gaps in Coverage
A ground lessee of a shopping center (tenant) sought an injunction tolling the time in which
to cure any alleged defaults and staying any landlord -tenant enforcement proceedings between the
parties. The tenant alleged that the landlord was attempting to improperly terminate the lease by
using “harassing tactics” and that the landlord sought to compel the tenant to renegotiate the lease.
The lease obligated the tenant to maintain insurance policies “with certain specific
parameters” and the tenant was obligated to deliver “certificates of insurance as well as the original
policies to the landlord.” The lease also provided that the tenant may make alterations to the
premises provided that the alterations were approved in writing by the landlord, such approval not
to be unreasonably withheld “if the estimated cost of any single alteration … shall be in excess of
two hundred thousand dollars.” The lease also required that the tenant provide the landlord with
a “surety company completion bond … free and clear of all liens and encumbrances, in accordance
with plans and specifications, which shall be first submitted to and approved in writing by
Landlord, which such approval of the landlord shall not be unreasonably withheld.”
The landlord had issued a Notice to Cure (Notice) alleging six violations of the lease. The
Notice alleged that the tenant performed alterations with an estimated cost of more $200,000
without prior written consent, failed to provide a surety completion bond, allowed three summons
to be issued against the premises resulting in outstanding violations, allowed a permit to expire
without closing out such permit, failed to maintain proper insurance and failed to deliver certain
insurance policies with proof of payment. The tenant asserted that if it is found to have violated
any provisions of the lease, “it is prepared and able to cure such defects.”
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Parties seeking Yellowstone injunctions must demonstrate that they hold a commercial
lease, the receipt from the landlord of either a notice of default, notice to cure or threat of
termination of the lease, a request for injunctive relief before termination of the lease or cure period
and that they are prepared to and maintain the ability to cure the alleged default by means “short
of vacating the premises”.
The tenant argued that certain aspects of the Notice are inapplicable, “such as the
summonses issued against the premises because they are not in the nature of outstanding, ongoing
violations.” The tenant claimed that it had already cured the outstanding permit issue. The tenant
also provided “copies of insurance policies, which it claims were properly maintained and
delivered” to the landlord. The tenant further alleged that if its insurance coverage is insufficient,
it is “willing and able to retroactively cure any deficiency regarding past coverage.”
The tenant also asserted that the landlord had “wrongfully combined three projects, each
with estimated costs under the $200,000.00 threshold, in order to concoct reported violations” of
the lease. The tenant alleged that three subtenants had made separate applications to the Building
Department for alterations. Although the tenant had not provided “any evidence of such separate
applications,” the court noted that the tenant” pledges to cure any default stemming from its failure
to obtain (landlord’s) approval for the subject project.”
The tenant contended that the landlord had been engaging in a pattern of harassment as part
of an attempt to force the tenant to renegotiate the lease. The landlord countered that the violations
regarding the alterations and insurance policies are “incurable.”
The court reasoned that since the tenant offered to obtain retroactive rather than prospective
changes to insurance policies in order to insure there were no potential gaps in coverage, the tenant
is entitled a Yellowstone Injunction. The landlord had failed to demonstrate that the tenant is
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“unwilling or unable to cure any unauthorized alterations.” Accordingly, the court held that the
tenant should be “afforded the opportunity to cure the defects enumerated in the Notice …” and
granted the tenant’s motion for the Yellowstone Injunction restraining the landlord from evicting
the tenant, pending determination of the subject issues.
Garden City Park LLC v. Frog Hollow Props., Supreme Court, Nassau Co., Case No.
613917/19, decided December 12, 2019, Feinman, J.
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Commercial Landlord-Tenant – Lease Renewal Clause Required Exercise Prior to Lease
Expiration
A landlord commenced a summary holdover proceeding. The landlord alleged that
the subject lease had expired pursuant to its terms and the tenant had failed to timely exercise an
option to renew (Option). The landlord moved for summary judgment and the tenant had cross
moved to dismiss pursuant to CPLR § 3211(a)(1), asserting that the lease, together with other
documents, established that the tenant had timely exercised the Option. The court granted the
landlord’s motion and denied the tenant’s cross motion.
The court explained the rules of contract construction, including that “the intent of
the parties is to be given paramount consideration, which intent is to be gleaned from the four
corners of the agreement, and … the court may not rewrite the contract … under the guise of
construction, nor may it construe the language in such a way as would distort the contract’s
apparent meaning….” Additionally, “courts should refrain from interpreting agreements in a
manner which implies something not specifically included by the parties, and may not, by
construction, add or excise terms, nor distort the meaning of, those used and thereby make a new
contract … under the guise of interpreting the writing….” These rules preserve “stability to
commercial transactions by safeguarding against fraudulent claims, perjury, death of witnesses
and infirmity of memory….” Courts will decide, as a matter of law, whether a contract is
“ambiguous.” Only when a contract is ambiguous will courts consider “evidence outside (a
contract’s) four corners.”
The court further explained that “generally, the failure to exercise an option within
the time specified by the relevant agreement precludes the exercise of the option….” Where the
failure to timely exercise an option to renew a lease “results in forfeiture, equity prevents such
forfeiture if (1) the tenant’s failure to exercise the option in a timely fashion resulted from an
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honest mistake or inadvertence, (2) the nonrenewal of the lease would result in a substantial
forfeiture by the tenant, and (3) the landlord would be prejudiced by the renewal.”
The lease ran for a 10-year period ending on April 31, 2019. The tenant had an
Option to extend the lease for an additional 5 years. A lease rider provided that if the tenant “agrees
to exercise 5-year option, beginning with the 11th year of Lease, Tenant will remit to the Landlord
$5,000.00.” A lease addendum added additional space to the lease at a prescribed rent and made
the term of the new space coterminous with the original lease. The addendum provided that “all
other terms, conditions and tenets of the Original Lease … shall apply and remain in effect.” With
respect to the additional space specified in the addendum, the term was for 10 years. However,
paragraph 40 of the addendum stated that “the term was to begin May 1, 2011 and end on April
31, 2019, making the term of the addendum eight years.” The addendum provided that the tenant
had the right to renew the lease for an additional 5-years, with a new term beginning on May 1,
2019 and ending on April 31, 2024.
The landlord had sent a letter to the tenant, which stated that since the tenant had
failed to exercise the Option, the tenant “forfeited the right to such renewal” and the tenant was
now a month to month tenant.
Applying the rules of contract construction and considering the conduct of the
parties, the court found that “notwithstanding that the rider appended to the lease contains an error
with regard to the date upon which the lease expired, listing that date at April 31, 2019 rather than
April 30, 2019, the lease is nevertheless clear and unambiguous.” The lease listed each “yearly
term separately” and specified that the lease would commence on May 1, 2009 and would end in
April 2019. The lease also clearly stated that the 5-year additional term would begin May 1, 2019
and end in April 2024. The lease specified that if the tenant “agrees to exercise 5-year option,
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beginning with the 11th year of Lease, Tenant will remit to the Landlord $5,000.00.” The court
stated that if the tenant intended to exercise the Option, it had to do so by “remitting a check to the
landlord for $5,000.00” and that the “only fair interpretation of the … agreements is that (the
exercise) had to be done prior to the expiration of the original lease term.”
The tenant argued that the Option could have been exercised after expiration of the
lease term. The court found that such interpretation would “run afoul of well settled principles of
contract interpretation.” Giving plain meaning to the words of the operative language of the
Option, it was “clear that reference to the 11th year does not mean that the option could be
exercised in year 11 after the expiration of the lease, but rather, that if respondent wanted to remain
in possession in year 11 it had to tender $5,000 to petitioner on or before the end of year 10.” The
court further stated that the exercise had to be done prior to the lease expiration because the tenant’s
term, “per the clear language of the lease, was 10 years, making it impossible for it to be legally
in possession in year 11 absent having already exercised the option.” The court also noted that
“no clause in a contract should be interpreted in a way that renders another clause meaningless …”
and the tenant’s interpretation “would render meaningless every part of the lease which limits the
lease’s term to 10 years.”
The court held that the Option was not ambiguous to tenant. The tenant had argued
that the lease must be construed strictly against the landlord, whose predecessor had drafted the
lease, and be interpreted “to mean that the renewal option could have been exercised in year 11.”
The court acknowledged that although the Option was not timely exercised, it could
“exercise its equitable powers” to allow the Option to be exercised. However, the tenant neither
sought such relief, nor submitted evidence in support thereof. The tenant failed to show that the
failure to timely exercise the Option “resulted from an honest mistake or inadvertence.” Rather,
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the tenant argued that the exercise of the Option was timely. The tenant also failed to establish
that non-renewal of the lease “would result in a substantial forfeiture by the tenant….”
Accordingly, the court granted the landlord’s motion for summary judgment.
The tenant had also asserted that the lease’s cure provision should save the tenant’s
right to renew the lease. The Option had been exercised on May 14, 2019, within 20 days of the
lease expiration. However, the court found that the lease’s cure provision was inapplicable to the
renewal clause. The cure period related to the tenant “failing to fulfill ‘any of the covenants of
this lease,’ or for vacating or deserting the premises.” Thus, the court held that the intent of the
parties was that the cure provision would not apply to the Option and would only apply to the
tenant’s “failure to perform the other covenants of the lease.” The court believed that to hold
otherwise, would “render the entire agreement relatively meaningless” since the lease provided
that absent exercise of the Option, the lease was to expire on April 30, 2019.
The court also noted that the purpose of an end date to a lease and to renewal before
such date is to afford a landlord “ample notice that the premises will have to be relet, thereby
allowing the landlord to undertake efforts related thereto, or that because of the intent to renew the
lease, the tenant will remain in possession by virtue of renewal, thereby obviating the foregoing
efforts by the landlord.”
Accordingly, the court denied the tenant’s cross motion and granted the landlord’s motion
for a judgment of possession.
Comment: Occasionally, and especially when dealing with relatively small commercial
landlords and tenants, options to renew will lack precise terms as to exactly when and how such
option must be exercised. In many such instances, the option to renew was drafted without the
benefit of counsel.
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For example, during the term of a lease, a landlord may ask a tenant for something and the
tenant agrees to such request and in exchange for agreeing the tenant requests an option to renew.
Given the lead time needed to market vacant space, negotiate a lease with a new tenant and to fix
up recently vacated space, landlords generally require that the exercise of an option to renew be
well before lease expiration.
In many cases involving late exercises of options to renew, tenants cite substantial
investments for improvements they made in reliance on their right to renew their lease. Landlords
often counter that the tenants’ excuses are not reasonable, and the improvements were made
towards the beginning of the lease and have been amortized.
Riverdale Realty Dev. v. EJM Rest. Corp., Civil Court, Bronx Co., Case No. 900970/19,
decided Dec. 25, 2019, Gomez, J.
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Commercial Landlord-Tenant – Tenant Breached Lease by Terminating The Lease on The
Basis That An Anchor Tenant Vacated It’s Store – Lease Barred Termination Where
Landlord Signed Lease With New Anchor Tenant Within 365 Day Window
A plaintiff shopping center owner and a retail tenant entered into a lease. The tenant
had exercised a renewal option in 2018, which made the applicable lease expiration date February
28, 2023. On July 24, 2017, a supermarket “anchor tenant” vacated the premises. The defendant
tenant “waited for a new tenant to begin operations in the vacant unit of the anchor tenant”. When
no new anchor tenant commenced operations in the vacant unit by July 24, 2018, the tenant wrote
to the owner seeking to terminate its lease early. The owner rejected the tenant’s notice and
advised the tenant that it had entered into a lease with a new anchor tenant. The new lease was
executed on May 10, 2018. Notwithstanding the forgoing, the tenant vacated its unit in July 2018.
The tenant moved for summary judgment seeking dismissal of several of the
owner’s causes of action. The owner opposed the motion and cross-moved for summary judgment
on all of its causes of action. The court granted the owner summary judgment on each of its causes
of action except its claim for specific performance and denied the tenant’s motion in its entirety.
The pertinent provisions of the lease provided:
A. In the event that at any time or from time to time following the
Rent Commencement Date, the ShopRite supermarket, or any
substitute, successor, assign, or replacement supermarket (the
“Anchor Tenant”) shall vacate or cease business operations at the
Shopping Center, for a period in excess of three hundred sixty-five
(365) consecutive days, except in the event of casualty,
condemnation, repairs or alterations, Tenant shall have the option…,
exercisable upon written notice from Tenant delivered to Landlord
effective as of the date of such notice…, to terminate this Lease,
provided that (i) no Event of Default shall have occurred and be
continuing on the date of exercise of such Section 35.01
Termination Option or on the effective date of such termination, and
(ii) all obligations of Tenant under this Lease accruing or applicable
to the period ending on the Section 35.01 Termination Date shall
have been performed or satisfied in full by Tenant.
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B. Notwithstanding any contrary provision of this Section 35.01, if
within the 365-day period specified in Section 35.01A, Landlord
shall execute a lease with or consent to an assignment to a substitute,
successor, assign, or replacement tenant to or of the previous Anchor
Tenant, then the Section 35.01 Termination Option shall apply only
to such substitute, successor, or assign and shall commence on the
date such successor, assignor, or replacement opens for business in
the [shopping center].
The tenant argued that when the lease provisions are read together, they require
“not only that a lease for a replacement anchor tenant be signed by Plaintiff; rather, these sections
require the new anchor tenant to begin business operations before the three hundred and sixty-five
day window from the previous anchor tenant closes, activating Defendant’s opt-out opportunity
and their right to do so under the lease agreement.”
The court explained that although such interpretation “may be considered a
reasonable interpretation of the clause, such interpretation is contrary to the plain language of the
contract.” The court found that the “proper interpretation … is that three hundred sixty-five day
window commences once the anchor tenant ceases business operations and continues until either
the window to restart operations closes or Plaintiff enters into a new lease agreement; furthermore,
should Plaintiff enter into a new lease agreement, a new three hundred sixty-five day window
cannot commence until the replacement anchor tenant has opened for business.” Thus, the court
stated that “[p]laintiff need only enter into a contract with a new potential anchor tenant to prevent
such an opt-out.”
The court further noted that if the lease contained any ambiguity, “such ambiguity
cannot be automatically construed against Plaintiff as the likely drafter of the agreement, since the
rule that ambiguous language in a contract will be construed against the drafter is not applicable
to a contract resulting from negotiations between two commercially sophisticated entities.”
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Accordingly, the court denied the tenant’s motion for summary judgment and
granted the owner’s cross motion for summary judgment as to liability on its breach of contract
causes of action. The court exercised its discretion to dismiss the owner’s cause of action for
specific performance
Comment: If the owner signed a lease with a new anchor tenant, why did the
tenant attempt to terminate its lease early? The tenant argued that pursuant to its interpretation of
the lease, it had a right to terminate its lease early.
Perhaps the tenant did not believe that the new anchor tenant would have the same
“drawing power” as the prior anchor tenant. Perhaps the tenant thought that it was paying above
market rent and less expensive or better located alternative space was available in the
neighborhood.
This decision illustrates, inter alia, that lawyers for smaller “satellite” retail stores
that perceive a need to be near an anchor store and lawyers for shopping center owners must
carefully address the possibility that an anchor may cease to operate its store. No matter how
skilled counsel may be, the ability to negotiate favorable terms will usually depend upon which
party has greater business leverage when the lease is negotiated.
Morton Vill. Realty Co. v. Sleepy’s LLC, Supreme Court, Nassau Co., Case No.
610652/2018, decided Jan. 15, 2020, Diamond, J.
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Commercial Landlord-Tenant – Interim Use and Occupancy Set at Last Monthly Rent
Rather than the Lease’s 150% Holdover Rent – Distinction between A Marshal Taking
Legal Possession and a Marshal Conducting an Eviction – Although Tenant Claimed 150%
Holdover Rent Was “Onerous,” It Set Holdover Rent at 200% For Its Sublessee
A landlord moved for use and occupancy (U&O) at a holdover rate of 150% of the
last lease rate of $28,688.08. The tenant cross-moved to dismiss the petition on the grounds that
the court lacked subject matter jurisdiction and because the tenant had vacated the premises.
The landlord owned a commercial property. The commercial tenant had subleased
the subject space.
On January 15, 2020, the landlord commenced a holdover summary eviction
proceeding against the tenant and its sublessee (respondents). The sublessee failed to interpose an
answer and was in default “with a deemed denial of the allegations in the petition.” The tenant
served an answer which included numerous affirmative defenses.
Following unsuccessful negotiations, a trial date was set for April 1, 2020.
However, by April 1, “the operations of the courts throughout New York State had already ceased
due to the global pandemic of COVID-19.” However, the landlord made the subject motion prior
to the cessation of court operations. Once court operations resumed, the tenant made a crossmotion.
The landlord sought U&O pursuant to RPAPL §745 at the “holdover rate under the
lease provisions, as well as payment of outstanding and additional rent attributable to past due real
estate taxes.” The holdover rate is 150% of the last monthly rent reserved in the expired lease.
The tenant cross-moved to dismiss the petition, arguing that the respondents had surrendered the
premises, the proceeding was therefore moot and the court lacked jurisdiction. The tenant further
argued that the landlord was “relegated to a plenary action for damages outside the Court’s
jurisdiction.” The court noted that RPAPL §745, as amended, “provides that such an order (for
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U&O) can only be prospective, the amount which was due and unpaid at the time the instant motion
was served and through the date of this decision must be held in obeyance until trial.”
The landlord alleged that the respondents had not vacated or surrendered the
premises and that they are “still in possession.” The landlord contended that the respondents are
obligated to pay U&O to date. The landlord reasoned that under the lease, “the surrender of legal
possession requires the respondent and its sublessee to return possession by ‘removing all of their
effects, as if the lease had not been made.’” The landlord also noted that the tenant was obligated
to recover possession from its sublessee and that numerous “effects” of the tenant and sublessee
remained in the premises. The landlord further alleged that an improper wall had been erected by
a third party in the subject premises.
Since the sublessee was in default and therefore had no defense to the instant
proceeding, its defense of surrender was not “properly before the Court.” The court also rejected
the sublessee’s effort to shift responsibility to the landlord for the condition of the property based
on “some rumor of demolition”.
The tenant argued that the requested U&O was “onerous” and landlord should be
limited to U&O “at the last lease amount.” The tenant further argued that the landlord had not met
the “60-day” requirement of RPAPL §745. That statute provides that a motion for U&O “can be
made after the passage of 60-days from the first appearance in court by both parties.” The court
explained that the 60 days “is measured with an offset of any time for which the petitioners sought
an adjournment” and an order for U&O “can only be made prospectively under this statute.”
The court found that the landlord had made its motion returnable two days early,
but held that to deny the motion on such basis would elevate “form over substance” and the court
would not do that. Moreover, “more than 120 days have passed since the initial return date of the
motion and the adjournments were not at the behest of the petitioner.”
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The tenant had cited cases which “purportedly stand for the proposition that (U&O)
should be set at the last lease rate.” The court found that such authorities were inapposite and the
tenant’s alleged “concern over a waste of judicial resources is disingenuous.”
The court stated that U&O may be set by a court at the last lease rate “or the fair
market value of the subject premises.” However, “the formula used is at the discretion of the
court” and utilizing “the last lease rate in determining the monthly (U&O) is merely a guidepost.”
To ascertain fair market value, the court would have to conduct a hearing at which experts would
testify as to “comparable rents in the vicinity.” The court did not want to delay the proceeding.
The parties had agreed to a short trial date. Thus, the court set “interim (U&O) at the last rent
reserved under the expired lease.” Additionally, the court found it “ironical” that the tenant
claimed that 150% of the prior monthly rent was “onerous”, when the tenant set a holdover rent
for its sublessee at a rate of 200%.
Since it was disputed whether there had been an actual vacatur, the court had to
“determine when and whether the vacatur occurred in the course of a trial at the point in which
final U&O is being determined, if the parties are unable to agree on a date of vacatur.” The court
further stated that a predicate for awarding U&O is whether a holdover has in fact occurred.
Therefore, the court held that “the petitioner’s motion seeking holdover rate U&O is premature.”
The tenant’s answer was “devoid” of the affirmative defense that the parties had
surrendered the premises. Apparently, the “alleged vacatur occurred post-petition.” The court
explained that it does not “review de novo defenses in motion papers” and a “disposition of this
factual issue would not be appropriate in motion practice.” The tenant’s defenses had to be raised
as affirmative defenses. However, such defense could not have been appropriately raised in the
answer, since the defense to the petition “must be limited to the facts as they existed at the time of
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the service of the petition.” Here the alleged surrender occurred in July 2020, approximately 6
months following the commencement of the instant proceeding.
The tenant’s cross-motion was based on an affidavit by a “nonparty, whose basis
for his knowledge is a mystery.” The affiant failed to state whether he was “affiliated with either
or both the respondent and the sublessee.” He made numerous factual statements with respect to
the “tenancy, occupancy and purported surrender, damages, construction of an encroaching wall,
etc., but never states how he obtained this information.” He only stated that he was the vice
president of the successor in interest to the tenant. He advanced legal arguments that were based
on what “his attorneys” had “advised him to be the law.” However, the tenant’s law firm was not
representing the affiant or his corporation and for all of these reasons, the court found that his
affidavit had “no probative value.”
The court rejected the tenant’s argument that once the issue of possession is
resolved during the pendency of the summary eviction proceeding, based on the court’s
jurisdictional limits, the case should be transferred to the Supreme Court. The court stated that it
was beyond its authority “to remove a case to Supreme Court.” CPLR §325.
The tenant also argued that neither respondent asserted a claim to possession and
therefore a marshal was not necessary and the matter should be dismissed. The court opined that
“counsel for respondents were seemingly unaware of the existence of a distinction between a
marshal taking legal possession and a marshal conducting an eviction or that it is the landlord's
prerogative to choose one over the other.” The “distinction between an eviction and a legal
possession is that in an eviction both the tenant and his or her personal property are removed from
the premises, where in a legal possession the tenant is removed from the premises and his or her
property remains under the care and control of the landlord as bailee for the tenant. Marshals are
required to perform whichever service is required by the landlord and may not restrict themselves
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to legal possessions.” If a landlord “demands that the premises be turned over in ‘broom clean’
condition, the marshal must conduct an eviction.”
The court stated that both landlord and tenant were incorrect in their motion
practice, because a trial “is necessary to resolve the issues raised in both the motion and the crossmotion.” The court emphasized that for the issue of “holdover (U&O) to be ripe, there must first
be a determination of the core issue of possession of the … premises.” Once the possessory issue
has been resolved, the court can then determine the “type and extent of damages.” At the present
time, the possessory issue had not been resolved and it was undetermined whether a valid surrender
during the pendency of these proceedings had occurred.
Although the tenant argued that since it was no longer in possession, the court
lacked jurisdiction, the possessory issue “relates to the time of the service of the petition.” The
court “obtained jurisdiction through personal service of the pleadings” and once it obtained such
jurisdiction, “it is not divested, merely because a respondent vacates.” Were it otherwise,
respondents could “evade the court’s purview by simply returning their keys to their landlord.”
The court characterized that as a “fallacious premise.” The landlord-tenant relationship “existed
between the parties from the outset”. “Since there was the existence of a landlord-tenant
relationship and the instant” proceeding was commenced “prior to respondent’s surrender,” the
court had the right to “award a money judgment after surrender of possession.”
Moreover, the tenant’s “numerous conclusory affirmative defenses” had been pled
in an “inappropriate” manner. They “comprised solely of one sentence conclusory statements
without any specific allegations at all, making them inadequate as a matter of law.” The tenant’s
second affirmative defense was the only affirmative defense that had “any substance”. The court
“sua sponte” struck the tenant’s five other affirmative offenses.
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Additionally, the tenant requested that the sublessee be required to pay U&O to the
landlord, if the court was going to award the landlord U&O. The tenant’s request would require a
cross-motion. The tenant had not made such a cross-motion. Further, the landlord had not sought
U&O in its moving papers and would not be entitled to it “because privity of contract would be
necessary.” Thus, the court did not award U&O against the sublessee.
Accordingly, the court granted landlord’s motion to the extent it awarded “pendente
lite or interim (U&O)” against the tenant at the last lease rate of $28,688.08 per month
prospectively, commencing September 1, 2020, without prejudice to the landlord seeking the
holdover rate at the end of a trial, if the landlord prevails. The court also held that the landlord’s
claim for additional rent based on real estate taxes was preserved for trial, denied the tenant’s
cross-motion and sent the matter down for a trial “via Skype for Business….”
98-48 Queens Blvd LLC v. Parkside Mem’l Chapels Inc., Civil Court, Queens Co., Case No.
50942/20, decided Aug. 24, 2020, Unger, J.

6
HF 13526428v.1

Commercial Landlord-Tenant – Tenant Awarded Rent Abatement – Covenant of Quiet
Enjoyment – Partial Actual Eviction – Constructive Eviction – Roof Leaks, Defective
Support Column and Sagging Floor
This decision involved a Summary Holdover Proceeding that was based upon expiration,
of a lease for a dental office. The tenant occupied the first floor and had the exclusive right to use
the basement.
The tenant had retained an expert engineer to inspect the leasehold premises. The report
found, inter alia, that “the floor had dropped one inch…. the steel column directly below the exam
office has structurally failed … roof drain leakage into the basement … must be repaired….” The
landlord had hired contractors to do some repairs. Although a pair of columns had been installed,
there were problems with the installation. The new installation could “cause the slab to fail.” No
attempt was made to "jack the floor framing above level. The floor drop was left uncorrected….
the landlord had the cleanout sealed with concrete … water could build up on the roof … could
result in a structural failure of the roof system … replacement steel columns did not correct the
original problem, that being the drop in the floor.”
The parties had entered into a “so ordered” Stipulation of Settlement (SOS #1). SOS #1
provided, inter alia, that the landlord would “straighten and secure as necessary the floor of the
premises in a proper and worklike manner.” The landlord also agreed to inspect and repair the
source of any leaks, including leaks in the basement. The landlord thereafter acknowledged that
the “same conditions remain in need of repair” that were identified in SOS #1, i.e. “the
straightening of the floor and repairing of any leaks….”
After the tenant had moved to restore the case to the calendar, the parties entered into a
second “so ordered” Stipulation of Settlement (SOS #2). SOS #2 listed repairs that were to be
completed. The landlord was to repair and maintain a sewer drain, repair the floor in a treatment
room or pay the tenant to make such repair, install additional support columns to support the floor
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as required, replace the roof, repair ceiling tiles in a treatment room, patient bathroom, front office
and other locations as necessary and to repair a hole in concrete in front of the premises. SOS #2
conditions that required repair included repairs that had been identified four years earlier.
A third Stipulation of Settlement (SOS #3) had been entered into by the parties. The same
conditions that SOS # 3 alluded to had been identified five years earlier. SOS #3 also addressed
ECB violations relating to the ceiling, work which had been done without a permit and the sagging
floor.
The tenant had continually asked the landlord to make repairs to the roof because of “falling
ceilings in his dental office and floods in his … basement.” The tenant had placed “office
machinery and other items on wooden pallets and cinder blocks in the basement to prevent water
damage” and had pictures to corroborate such fact. Photographs confirmed the “continuing
flooded basement, fallen ceiling” and water “pouring out of the ceiling,” waterlogged files, water
soaked rugs, “buckets collecting water from ceiling at front desk”, “debris from fallen water soaked
ceiling in patient waiting area, exposed electrical wiring dangling from falling ceiling in treatment
room, … water-warped the wooden instrument cabinet in office, fallen ceiling in office bathroom”
and “the depression of the floor by one inch.”
The landlord asserted that the required repairs have been done and presented “receipts and
photos as corroborating proof.” However, the evidence showed that the conditions continued to
persist. Moreover, the repair of the columns had not been done “within code resulting in the
building violations and even the leveling of floor had to be jacked up to one inch,” and as of the
trial “still had not been completed.”
The court found that the landlord had “failed in its attempts to repair the conditions in a
timely and in a safe manner.” The court emphasized that repairs “were not merely to be done for
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cosmetics, but for safety as to the structural integrity of the leasehold and to stop interference with
Respondent’s quiet enjoyment of leasehold as per lease.” The tenant had paid its rent, “only
ceasing to do so when Petitioner failed to remedy” the subject conditions after the tenant’s
“incessant demands to do so.” When the tenant withheld rent, such rent had been deposited in his
attorney’s escrow account until the repairs were made by licensed professionals as required by the
stipulations.
The court noted that New York City had enacted a Non-Residential Tenant Harassment
Law (NYC Admin. Code § 22-902(a)). This law addresses landlords who engage in “any repeated
or enduring acts of omissions that substantially interfere with the operation of a small business
non-residential commercial tenant’s business, as in failure to repair….” The court explained that
even if a commercial tenant cannot qualify for relief under the commercial tenant harassment law,
a small business lessee, may be entitled to rent abatement when the lessor “deprives the lessee of
but a fraction of leasehold”. Under such circumstances, a lessee “is entitled to withhold the entire
100% amount of rent, with the theory that even where a fraction is deprived, no matter how de
minimis, the contractual benefit of the bargain to lessee is breached obviating the payment of rent.”
The court explained that “where lessor interferes” with a tenant’s “quiet enjoyment through
its negligence, notwithstanding lease waiver clause to the contrary, courts had nevertheless applied
this draconian all or nothing rule.” The New York Court of Appeals had opined that this
“draconian all or nothing rule (Eastside Exhibition Corp. vs. 210 E. 86th St. Corp., 18 N.Y.3d 617)
must be scrutinized as to whether the lessor’s deprivation constitutes an actual or constructive
eviction of any portion of the leasehold as well as whether de minimis or trivial fractional
deprivation may be sufficient to establish awarding of an abatement….”
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Moreover, a “[c]onstructive eviction exists where, although there has been no physical
expulsion or exclusion of the tenant, the landlord's wrongful acts substantially and materially
deprived the tenant of the beneficial use and enjoyment of the premises….” A “constructive
eviction does not require the physical expulsion or exclusion of tenant from demised premises and
may occur even though the tenant abandons only a portion of the demised premises due to the
lessor’s act in making the excluded portion unusable by the lessee….” The court cited examples
of conditions that constituted actual and partial evictions and noted that “each case for commercial
tenant abatement is indeed fact specific.”
The tenant sought a 40% abatement for the periods during which the repairs had not been
made. The landlord argued that any abatement should be for a shorter period of time, i.e., from
the time that SOS #2 had been entered into.
The tenant testified that he could only use five out of seven dental treatment offices because
of ceiling leak damage, that patients had to “walk over debris to get into the office” and they had
to “sit with buckets to catch leaking water … directly in front of where they were seated”. One
treatment room was unusable during all of 2017. Moreover, an eye surgeon who utilized an office
had left the premises because of the “continuing leaks, falling ceilings, and flooding damage.”
The court found that the landlord had essentially failed to rebut the tenant’s testimony,
which was supported by photographic evidence and expert testimony. The court noted that the
premises “may … literally collapse as patients are being attended to in the dental office” and there
was “much cause for a concern for public safety.”

The landlord's attempt to remedy the

infrastructure problems appeared to be “deficient”. Additionally, the court stated that the “mere
fact that there was water spurting out of a drainpipe is res ipsa loquitur evidence of deficiency or
disrepair”. The court rejected the landlord’s “uncorroborated spontaneous implication” that “water
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may have been as a result of Respondent’s washing machine in the basement.” It was not
“credible.” Here, there was a seven-year period of failed repairs and the floor still had not been
leveled.
The court found that the tenant had been deprived of the “benefit to quiet enjoyment in use
of his leasehold” “by the negligent repair actions and omissions of Petitioner.” The intrusions in
the quiet enjoyment of the dental office were a more substantial “partial constructive eviction”
than the intrusions in the basement. The flooding in the basement from the roof drain intruded “on
Respondent’s quiet enjoyment more substantially than the structural deficiencies of the temporary
columns which may not be the permanent repair….” Finally, the court warned that “[a]ny
attempts” by the landlord for “shortcuts, at the risk of public safety will be most severely dealt
with where any person is seriously injured as a result therefrom”. Accordingly, the court awarded
the tenant an abatement in the amount of $29,071.84.
Westbury Flats LLC v. Backer, Civil Court, Kings Co., Case No. LT-78308-12/KI, decided
Sept. 4, 2020, Roper, J.
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Commercial Landlord-Tenant – Yellowstone Injunction Will Be Vacated If Plaintiff Fails
To Pay Rent Arrears – Doctrines of Frustration of Purpose And Impossibility Inapplicable
– Governor’s Executive Order Does Not Eliminate Contractual Obligation To Pay Rent –
Deference to Civil Court on Landlord-Tenant Matters
The plaintiff restaurant tenant sought a “Yellowstone” injunction and other relief.
The defendant landlord moved to reargue a prior motion for, inter alia, partial summary judgment
on its affirmative defenses and counterclaims and for an order vacating a Yellowstone injunction
which had been granted to the plaintiff, on the grounds that the plaintiff failed to pay rent for April
and May 2020 and/or alternatively scheduling the matter for trial.
A Yellowstone injunction stops a landlord from terminating a commercial lease,
until a court makes a determination as to the validity of the tenant’s defenses.
The court denied the landlord’s motion. The “legal and factual issues underlying
defendant’s affirmative defenses and counterclaims are scheduled to be tried in or about November
2020 by a Civil Court judge presiding over the proceeding commenced by (landlord) against
plaintiff in the Housing Part of the … Civil Court.” The court noted the “strong preference for
resolving landlord-tenant disputes in Civil Court due to its unique ability to resolve such issues”
and that the “interests of judicial economy, fairness and consistency are better served by deferring
to the Civil Court’s upcoming hearing and determination in the holdover proceeding.”
The Yellowstone injunction was based on the plaintiff’s representation that it “has
paid, and will continue paying rent.” The plaintiff failed to pay rent for April and May 2020. The
plaintiff argued that its restaurant was closed during those months pursuant to the Governor’s
Executive Order No. 202.3. The court explained that the Executive Order “did not relieve it of its
contractual obligations to pay rent.” The plaintiff “failed to cite—and the Court’s own review has
not uncovered—any provision of the lease excusing it from timely and fully paying its rent during
(and notwithstanding) the state-mandated closure of its business.”
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The court further held that the common-law doctrine of frustration of purpose is
inapplicable “under the circumstances.” “To invoke the doctrine of frustration of purpose, the
frustrated purpose must be so completely the basis of the contract that, as both parties understood,
without it, the transaction would have made little sense….” “The doctrine applies when a change
in circumstances makes one party’s performance virtually worthless to the other, frustrating its
purpose in making the contract….” The court cited an example where a tenant could not use the
premises as a restaurant until “a public sewer was completed approximately three years after the
lease had been executed….”
The court also explained that “impossibility occasioned by financial hardship does
not excuse performance of a contract….” The lease is for approximately nine years. The court
held that a “temporary closure of plaintiff’s business for two months (April and May 2020) in the
penultimate year of its initial term could not have frustrated its overall purpose.”
Additionally, the court held that the doctrine of impossibility of performance was
also inapplicable. “Generally, once a party to a contract has made a promise, that party must
perform or respond in damages for its failure, even when unforeseen circumstances make
performance burdensome….” Moreover, “absent an express contingency clause in the agreement
allowing a party to escape performance under certain specified circumstances, compliance is
required….”
The court found that nothing in the lease “permits termination or suspension of
plaintiff’s obligation to pay rent in the event of the issuance of a governmental order restricting
the use of the leased premises….” Rather, the lease provides that the plaintiff’s obligation to pay
rent “‘shall in no wise be affected, impaired or excused because Owner is unable to fulfill any of
its obligations under the lease … by reason of … government preemption or restrictions’ … which
is the case here.”
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The court also noted that the plaintiff had not provided “competent evidence,”
“such as financial documentation or an affidavit by its accountant with supporting evidence, that
plaintiff was (and still is) unable to pay the April or May 2020 rent….”
Thus, the court granted the defendant’s motion to vacate the Yellowstone injunction
based on the plaintiff’s failure to pay rent for two months, to the extent that the plaintiff was
directed to pay April and May 2020 base rent within 30 days and if the plaintiff failed to pay such
rent “on time and in full”, the defendant could renew its request for vacatur of the Yellowstone
injunction. Finally, the court held that the alternative branches of the defendant’s motion were
either “academical or without merit.”
Comment: The reason commercial tenants seek a Yellowstone Injunction, as
opposed to a traditional injunction is because a movant need not demonstrate the likelihood of
success, balancing of the equities and immediate irreparable harm. Rather, a movant must show
that it has a commercial lease, the landlord has threatened to terminate the lease and the tenant has
a willingness and ability to cure if the court ultimately rules that the landlord’s position is correct.
A Yellowstone injunction is not available if a cure period has already expired and the lease has
been terminated. The rationale underlying the Yellowstone doctrine is that a tenant should be able
to contest, in good faith, an issue without losing its opportunity to cure if it is determined that the
landlord’s position is correct.
BKNY1 Inc. v. 132 Capulet Holdings LLC, Supreme Court, Kings Co., Case No. 508647/16,
decided Sept. 23, 2020, Knipel, J.
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Commercial Landlord-Tenant – Plaintiff’s Effort to Renew Lease Rejected – Equity Would
Not Relieve Plaintiff of Untimely Notice to Renew Where Out of Possession Tenant Failed
to Make Improvements in Anticipation of Renewal and Lacked Goodwill as a Going
Concern
A court granted a defendant’s motion for summary judgment, dismissing the
plaintiff’s claim for injunctive relief and a declaration that the plaintiff’s untimely notice to renew
the party's lease was effective. The court denied the plaintiff’s motion for leave to amend the
complaint and to compel discovery.
The defendant owned the subject real property. In 1999, the property was divided
into two parcels that were leased to (“A”) pursuant to separate ground leases. “A” subleased one
parcel (parcel A) to CVS West Babylon, LLC (CVS sublease). Pursuant to the CVS sublease, “A”
built a freestanding CVS pharmacy and store on parcel A, at its sole cost and expense. In 2015,
“A” assigned its interest in the ground lease of parcel A (CVS ground lease) and the CVS sublease
to the plaintiff.
The CVS ground lease and the CVS sublease were for 20-year terms commencing
February 1, 2000 and ending January 31, 2020. The CVS ground lease gave the plaintiff five
options to renew for terms of five years each. In order to exercise the first option, the plaintiff was
required to give written notice of the plaintiff’s election to exercise the option “no later than nine
(9) months prior to the termination date of the lease … time being of the essence.” If the notice
was not “so given and received, it automatically expired.”
The notice had to be given and received before April 30, 2019. By a letter dated
Sept. 20, 2019, the plaintiff notified the defendant that it was exercising its option to renew and
extend the term of the CVS ground lease until January 31, 2025. The defendant rejected the
plaintiff’s notice as untimely. The plaintiff then commenced the subject action.
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The plaintiff argued that “equity can intervene to relieve a tenant from an untimely
notice to renew.” The defendant countered that the plaintiff failed to strictly comply with the
renewal terms of the CVS ground lease, and therefore the plaintiff is not entitled to equitable
renewal of the ground lease as a matter of law.
The New York Court of Appeals has held that equity “will intervene to relieve a
commercial tenant’s failure to timely exercise an option to renew a lease when (1) such failure was
the result of inadvertence, negligence, or honest mistake, (2) the nonrenewal would result in a
forfeiture by the tenant, and (3) the landlord would not be prejudiced by the tenant’s failure to
send, or its delay in sending, the renewal notice….” In Baygold Assoc., Inc. v. Congregation Yetev
Lev of Monsey, Inc., 19 N.Y. 3d 223 (2012), the Court of Appeals held that an “out-of-possession
tenant was (not) entitled to equitable relief excusing its failure to timely exercise an option to renew
a commercial lease.”
Baygold explained that the forfeiture rule was “crafted to protect tenants in
possession who make improvements of a ‘substantial character’ with an eye toward renewing a
lease, not to protect the revenue stream of an out-of-possession tenant like Baygold.” In Baygold,
the alleged improvements to the premises had been made between 1972 and 1985 when Baygold
“was a tenant in possession, were not made with a view toward renewal of the lease and were too
attenuated from Baygold’s failure to exercise the option over 20 years later….”
Baygold explained that the Court of Appeals holding in J.N.A. Realty Corp. v.
Crossbay Chelsea Inc. (42 N.Y. 2d 392) was “restricted to tenants who make ‘considerable
investment’ in improvements to the premise in anticipation of the lease renewal or would lose a
considerable amount of customer good will should the lease not be renewed … it was never
intended to apply in circumstances where an out-of-possession tenant fails to make any
improvements in anticipation of renewal and does not possess any good will in a going concern….”
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The plaintiff in the subject case argued that it had spent substantial amounts of
capital (approx. $2.4 million) to acquire its leasehold interest in the property and to manage,
maintain and repair the property (approx. $35,000).
The plaintiff is an out-of-possession tenant and its investment had been made to
acquire the CVS ground lease, with the expectation that the plaintiff would receive revenue from
owning the long-term lease. The court stated that the forfeiture rule was not “crafted to protect the
revenue stream of an out-of-possession tenant like (plaintiff).” Moreover, the $35,000 dollars that
the plaintiff spent to “manage, maintain, and repair the property was not spent on improvements
to the property in anticipation to the Ground Lease’s renewal … rather “it was spent on
maintenance and repairs that plaintiff was responsible under the CVS Ground Lease. The court
further stated that even if it gave the plaintiff credit for the improvements made by “A”, such
improvements were “not made with a view toward renewal of the lease and were too attenuated
from the Plaintiff’s failure to exercise the option 20 years later….”
The court also noted that the subject case does not involve a “business location”
that itself is a valuable asset and (plaintiff) could stand to lose customer goodwill associated with
that location….” “The goodwill that a tenant has created among its subtenants is not of the sort
that creates an equitable interest in the leasehold, as the rule protects the tenant’s interest in a longstanding location for a retail business….” The plaintiff did not own or operate the CVS pharmacy
and it merely subleased parcel A to CVS West Babylon, LLC.
The plaintiff countered that no court has interpreted Baygold to require that the
tenant must be ‘in possession’ in order to obtain equitable relief. However, cases cited by the
plaintiff involved tenants in possession. Other cases cited by the plaintiff did not involve equitable
renewal of leases and were inapplicable to the subject fact pattern. The court emphasized that the
plaintiff had not made improvements to the property in anticipation of renewing its lease and JNA
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Realty restricted equitable relief to tenants who made ‘considerable investments’ in improvements
to the premise in anticipation of the lease renewal or would lose a considerable amount of customer
goodwill should the lease not be renewed.”
The court was unaware of any cases, “nor has the Plaintiff cited to any, in which a
tenant, like (Plaintiff) , who does not fall into one of those two categories has obtained equitable
relief excusing it failure to timely exercise an option to renew a commercial lease.”
The court opined that “[t]his narrow equitable doctrine was never intended to apply
in a circumstance, like this, where the out-of-possession tenant fails to make any improvements in
anticipation of renewal and does not possess any good will in a going concern.” Accordingly, the
court granted the defendant’s motion for summary judgment and dismissed the case.
Comment:

When dealing with commercial lease disputes, courts generally

recognize that sophisticated parties, represented by counsel, are to be held to clear and
unambiguous terms of their agreements. However, equity abhors forfeitures and where a tenant
inadvertently exercises its right to renew late, courts will sometimes relieve the tenant of its default.
As the subject court explained, courts will consider whether the tenant invested
substantial monies for improvements to the premises in contemplation of a lease renewal. To
determine if the expenditures were in contemplation of the renewal, courts will look at the timing
and nature of the alleged improvements. Were the expenditures for mere maintenance or for
movable equipment as opposed to capital improvements? Were the expenditures made at the
inception of the lease and were they already depreciated over the term of the lease? Is there
substantial good will attached to the subject location, e.g., was a store at a prime location for many
years and is it difficult to find alternatives nearby space? The extent of the default is also relevant.
Was the notice of exercise of renewal a day late, a week late or six months late? Will the landlord
be prejudiced by a late exercise of the renewal?
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In the subject case, the court found that the plaintiff failed to qualify for judicial
relief from enforcement of the terms of its agreement.
SVC W. Babylon LLC v. 204 Great E. Neck Rd. LLC, Supreme Court, Suffolk Co., Case No.
621083-19, decided Oct. 27, 2020, Emerson, J.

5
HF 13583309v.1

Commercial Landlord-Tenant – Difference Between A License And A Lease – Court
Dismissed Illegal Lockout Proceeding – Petitioner Was A Licensee, Not A Tenant – Under
Certain Circumstances, A Landlord May Use Self Help Against A Commercial Tenant –
Self Help Eviction Must Be Done In Peaceful Manner – Governor’s Moratorium On
Evictions Inapplicable to Prior Non-Monetary Breach
A petitioner sought an order pursuant to Real Property Actions and Procedure Law
(RPAPL) §713(10) restoring it to possession of three food vendor spaces through a commercial
illegal lockout proceeding. The petitioner sought treble damages for alleged property damage and
losses pursuant to RPAPL §853.
The parties had entered into a license agreement (Agreement) for the use of three
commercial spaces within the landlord's food hall (Market). The Market lacks “any doors or walls
between stations.” The petition described the Market as a “collection of more than 30 local and
regional outposts.” The Agreement required that the petitioner maintain a “Restaurant Letter A
Grade by the NYC Health Department” (DOH).
The DOH issued a Restaurant Letter C Grade to the petitioner and a second
Restaurant Letter C a month later.

The DOH cited, inter alia, “filth flies were on

food/refuse/sewage associated … flies present in the facility’s food and/or non-food areas”,
improper food temperature and conditions that were conducive to attracting vermin.
The respondent had sent a Notice of Termination based on the failure to maintain
an A Grade and the DOH violations. The petitioner then commenced an action for declaratory
judgment and sought a Yellowstone injunction in the Supreme Court. The Yellowstone injunction
complaint stated that the petitioner held “highly valuable long-term licenses” from the landlord
(“licensor”). The petition referred to the Agreement as “license” throughout the complaint.
The Supreme Court denied the Yellowstone injunction on the grounds that even if
the Agreement was a lease, the petitioner was not entitled to injunctive relief since it had not
“presented any basis for why the termination clause of the Agreement should not be enforced as
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written.” The court further noted that without “the ability to cure, Petitioner could not succeed in
obtaining an injunctive relief.”
With respect to the instant Emergency Order to Show Cause in the Civil Court, the
petitioner argued that the Agreement was a lease and that it had been “illegally locked out of
possession.” The respondent had “shut off their gas and electric services causing their stored food
to spoil.” The respondent had also removed the petitioner’s equipment. The petitioner claimed
that several pieces of their equipment had been damaged.
The petitioner had called the police, “but the police proceeded to escort Petitioner
out of the premises.” The petitioner argued that respondent had “wrongfully resorted to self-help
in removing Petitioner from possession of the premises and circumvented the filing of a Petition
and service of a Notice of Eviction.” The petitioner was “silent” as to the DOH violations and
merely contended that the “quality and caliber of its food has not changed.” It also argued that the
respondent “acted in contravention of the Governor's Moratorium on evictions in effect during the
COVID-19 pandemic.”
The respondent asserted that the petitioner was a licensee and could not “benefit
from the RPAPL §713(10).” The respondent emphasized that the Agreement required that the
petitioner maintain a Restaurant Grade A rating and it was uncontested that the petitioner had
received a C Grade in September 2019 and also again in October 2019. The Agreement permitted
the license to be terminated after seven business days’ written notice of noncompliance and
thereafter, the petitioner was required to “quit and surrender the licensed area.”
After reviewing the Governor’s moratorium on commercial evictions, which
referred to evictions for “non-payment of rent” and “non-payment of … mortgage”, the court found
that the moratorium’s purpose was to “protect individuals experiencing financial hardship as a
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result of COVID-19”. Here, since the grounds for termination did not include non-payment, the
court found that the moratorium was inapplicable.
With respect to RPAPL Section 713(10), the court explained that a document is a
lease “if it grants not merely a revocable right to be exercised over the grantor’s land without
possessing an interest therein, but the exclusive right to use and occupy that land.” A license, on
the other hand, “is a revocable privilege given ‘to one, without interest in the lands of another, to
do one or more acts of a temporary nature upon such lands….’” The court further stated that
“contracts permitting party to render services within an enterprise conducted on premises owned
or operated by another, who has supervisory power over the method of rendition of the services,
are construed to be licenses. That a writing refers to itself as a license or lease is not determinative;
rather, the true nature of the transaction must be gleaned from the rights and obligations set forth
therein.”
Further, a broad termination clause reserving to the grantor ‘“the right to cancel
whenever it decides in good faith to do so’ is strongly indicative of a license as opposed to a
lease….” Tenants, as defined in RPAPL 711 “may be evicted only through lawful procedure,
others, such as licensees and squatters, who are covered by RPAPL 713 are not so protected….”
Moreover, RPAPL §713 merely “permits a special proceeding as an additional means of
effectuating the removal of non-tenants, but does not replace an owner’s common-law right to oust
an interloper without legal process….”
The court found that the petitioner was a “licensee”. The court noted that the
wording of the Agreement “substantially supports Respondent’s control and authority to dictate
the terms of all business operations. The (Agreement) dictated what days of the week and hours
of the day the spaces were to open and operate.” The Agreement further barred “‘going out of
business sales’, fire or bankruptcy sales or auction by the licensor food vendor.” The Agreement
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further reserved the respondent’s right to engage in construction/building activities throughout the
building which may limit the licensee’s use and enjoyment of the building and also limited the
petitioner’s access to other areas of the market. Thus, the petitioner was subject to the respondent’s
“management directives for openings and closings.” The petitioner acknowledged that the
respondent had “control over the premises”.
Additionally, the court noted that throughout the petitioner’s prior filings in the
Supreme Court, the petitioner consistently referred to the Agreement as a “License Agreement”,
notwithstanding that petitioner now argued in the Civil Court that the Agreement is a lease. The
court found that the “nature, interests and obligation set forth in the Agreement evidences that it is
a license not a lease.”
As a licensee, the “Petitioner may not invoke RPAPL §713(10) and the commonlaw remedy of self-help can be used peacefully against Petitioner as a non-tenant….” Furthermore,
even if the petitioner were deemed to be a tenant, the law permits commercial landlords to “reserve
their common-law right to peaceably re-enter commercial premises upon termination of the lease,
but only if the reentry can be affected peaceably. Forcible entries are not permissible….”
The court also explained that a petitioner in a RPAPL 713(10) proceeding “should
not be awarded possession if it would be ‘futile’ to do so….” The respondent had reserved its
right to terminate the Agreement and take possession as a result of a breach after seven days written
notice of termination. The petitioner had received a Restaurant Grade C and no evidence had been
submitted that the DOH had changed the grade. Public records indicated that the C Grade was still
in effect and had been in effect months prior to the Covid-19 “shutdown of New York City.” There
was no evidence that prior to such shutdown, the petitioner had improved the DOH grade or
brought it up to the required A rating. The court also found that there was no evidence that the
ouster was “forcible.” The ouster only occurred after the petitioner’s motion for a Yellowstone
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injunction had been denied. Accordingly, the court found that it would be futile to restore the
petitioner to the subject spaces.
Finally, the court held that since the petitioner’s “ouster was lawful,” it cannot
prevail on a RPAPL §853 claim. Since the respondent’s actions “were not illegal or constitute[d]
unlawful eviction, the Petitioner is not entitled to treble damages pursuant to RPAPL §853….”
Accordingly, the court dismissed the petition.
Comment: Although many lawyers and courts are “uncomfortable” with self-help
evictions, as this court observed, self-help evictions are lawful with respect to commercial tenants,
provided that a lease or license reserves the landlord’s common-law right to use self-help and it is
done in a peaceful manner. When such remedy is used, landlords will often effect the eviction in
the middle of the night when no one is present in order to ensure that the eviction is “peaceful”.
That may be more of a “challenge” when dealing with a “24 hour” business such as a 24 hour
parking lot or restaurant etc. In such situations, some landlords will arrange for a credible third
party to witness the eviction and videotape the process. They will place the tenant’s equipment
and/or other possessions in storage and provide the tenant notice thereof. Many lawyers will advise
their clients that if they choose to utilize a lawful self-help, they run a risk that the tenant may
argue that the eviction was not done in a peaceful manner and that the tenant suffered significant
damages as a result of injury to their personal property and/or that valuable property was stolen
during the eviction process.
The Shack Collective Inc. v. DeKalb Market Hall LLC, Civil Court, Kings Co., Case No.
302891-20, decided Oct. 2, 2020, Mallafre Melendez, J.
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Commercial Landlord-Tenant – NYC Law Barring Enforcement of Certain Personal
Guaranties Applies to Stand-Alone Personal Guaranty for Commercial Lease and is to be
Applied Retroactively – September Amendment to NYC Admin. Code Clarified Its
Application to Stand-Alone Guaranties – Law Did Not Violate Contracts Clause of U.S.
Constitution
A New York City landlord alleged that an LLC tenant had entered into a 10-year
lease and that the tenant had stopped paying rent in March 2020. An individual defendant
(Guarantor) had signed a guaranty in connection with the subject lease.
The Guarantor had moved to dismiss the landlord’s action to enforce the guaranty,
on the grounds that “a recently passed provision in the NYC Admin. Code (“Code”) bars plaintiff
from seeking recovery on a personal guaranty.” The Guarantor asserted that the new law “sought
to protect natural persons from liability arising from government mandated closures due to the
ongoing pandemic.”
The landlord contended that the Code is inapplicable to the subject guaranty. It
argued that the new law “only applies to a provision in a commercial lease that provides for
personal liability and does not apply to a separate agreement like a guaranty.” The landlord also
argued that the Code “violates the contracts clause of the United States Constitution if it were to
apply to a stand-alone guaranty.” The landlord noted that the “ambiguity in the provision made
the City amend in September 2020 to cover stand-alone guaranties, but it maintains that it cannot
have retroactive application.”
The Guarantor asserted that the September 2020 amendment “merely clarified the
previous law and, therefore, should have retroactive effect” and the provision “does not violate the
U.S. Constitution.”
The Guarantor had moved to dismiss for failure to state a cause of action. The Code
refers to a “commercial lease or other rental agreement involving real property located within the
city, or relating to such a lease or other rental agreement….” That provision provides that such
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personal guaranties shall not be enforceable if the tenant was “required to cease serving patrons
food or beverage for on-premises consumption or to cease operation” pursuant to the March 16,
2020 Governor’s executive order or the tenant was a “non-essential retail establishment subject to
in-person limitations under guidance issued” by the NYS Dep’t of Economic Development
pursuant to the Governor’s March 18, 2020 executive order or the tenant was required to close to
members of the public pursuant to the Governor’s March 19, 2020 executive order.
The court found that the Code applies to a “stand-alone personal guaranty for a
commercial lease.” The court reasoned that the phrase “‘relating to such a lease’ implicates a
guaranty signed as a separate agreement.” The court further found that the Code did not violate
the Contracts Clause of the U.S. Constitution. The court stated “all contracts are subject to the
police power of the State, and, when emergency arises and the public welfare requires modification
of private contractual obligations in the public interest, the question is not whether legislative
action affects contracts incidentally, or directly or indirectly, but whether the legislation is
addressed to a legitimate end and the measures taken are reasonable and appropriate to that end….”
The court observed that there is “no doubt that the instant pandemic, which has
taken the lives of tens of thousands of New Yorkers, implicates the police powers of this state.”
“The Court finds that the instant provision, which was intended to alleviate the personal financial
burden on guarantors, is not unreasonable or inappropriate to curb the pain caused by COVID-19.”
The court further noted that “many businesses in New York City faced (and continue to face) dire
financial situations due to mandated closures and restrictions. The New York City Council decided
it was reasonable to enact a law to protect the personal assets of guarantors for these
establishments.” The court took “no position on the wisdom of this particular provision, it only
found that it was permissible under the relevant case law.”
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With respect to retroactivity, the court acknowledged that “[r]etroactive legislation
is viewed with great suspicion.” That is “based on elementary considerations of fairness (that)
dictate that individuals should have an opportunity to know what the law is and to conform their
conduct accordingly….” Therefore, it “takes a clear expression of the legislative purpose … to
justify a retroactive application of a statute which assures that (the legislative body) itself has
affirmatively considered the potential unfairness.”
The court held that the Code “is permissible and justified.” The court explained
that the New York City Council “was well aware of the potential unfairness to landlords when it
enacted this law.” The Code, as amended in September 2020, provides that it “applies to defaults
between March 7, 2020 and March 31, 2021.” The court opined that such language is evidence of
a “conscious and deliberate decision to apply this law retroactively.”
Thus, the court dismissed the claims against the Guarantor. There was no issue that
the tenant operated a restaurant in a building and had been ordered to stop serving patrons pursuant
to “various pandemic-related restrictions in March 2020.”
The Guarantor had provided copies of checks in an effort to prove that no rent had
been owed for March, April, and May of 2020. The court found that the default, “(if one actually
occurred) took place well after March 7, 2020 and therefore § 22-1005 applies.” Thus, the alleged
default occurred within the time period required “to implicate the law.”
Finally, the court observed that there had been “some confusion about whether the
initial version of this code … applied to personal guaranties.” Apparently, that is why it was
amended to clarify the intention of the rule. The court did not believe that the law should only
apply to cases commenced after its enactment. Since the language of it “suggests it applies to
defaults from the beginning of the pandemic,” the court dismissed the claim against the Guarantor.
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204 E. 38th LLC v. Sons of Thunder LLC, Supreme Court, New York Co., Case No.
155933/2020, decided Nov. 20, 2020, Bluth, J.
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Liquidated Damages Provision Violated Public Policy as An Illegal Penalty – It Was
Grossly Disproportionate to The Actual Damages – Dissent Asserted It Should Be Enforced
as A Valid Settlement Agreement Between Two Sophisticated Counseled Commercial
Parties – Landlord-Tenant Surrender Agreement
This decision involved the “propriety of a liquidated damages provision” (damage
provision) in a landlord-tenant “surrender agreement” (Agreement). The New York Court of
Appeals held that the Agreement is “an unenforceable penalty in contravention of public policy.”
The plaintiff landlord and the defendant supermarket tenant had entered into a 15year lease. In year 13 of the lease period, the tenant facing “financial difficulties”, entered into the
Agreement that “terminated the lease in exchange for (tenant’s) surrender of the premises and a
staggered payment of $261,751.73.”
The Agreement provided that if the tenant defaulted or failed to cure upon notice,
“the … amount of all Fixed Rent, additional rent or other … charges
due … shall immediately … come … payable by Tenant to Landlord
and Tenant shall no longer be entitled to be released … from and
against any Released Claims…. TIME SHALL BE OF THE
ESSENCE with respect to the dates set forth in this Section.”
The tenant vacated and surrendered the premises shortly after signing the
Agreement and had timely made two surrender payments. The landlord relet the premises one
month after the surrender.
The tenant thereafter “failed to timely pay … four monthly surrender payments”.
The landlord then commenced the subject action to enforce the damage provision. The landlord
had moved for summary judgment, seeking “future payments under the terminated lease, i.e.,
$1,020,125.15, plus interest and other taxes and costs….” After the case was commenced, the
landlord rejected the tenant’s belated tender of $175,751.73, which represented the overdue and
early payments of the remaining surrender installments. The tenant counterclaimed for “unjust
enrichment based on plaintiff’s reletting of the demised premises during the lease term.” The
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Commercial Landlord-Tenant – Tenant Entitled to Yellowstone and a Preliminary
Injunction – COVID-19 Governmental Orders to Close Restaurant Constituted A Casualty
– Tenant Not Obligated to Replenish Security Deposit – Landlord’s Actions Constituted
Commercial Tenant Harassment
A court granted a commercial tenant’s motion for injunctive relief enjoining the
landlord from seeking to terminate the commercial lease or evicting or taking any steps to evict
the tenant pending the disposition of this action. The court also held that the “period for
replenishing the tenant’s security deposit … is tolled pending disposition of the action.”
In May 2017, the tenant had entered into its lease for the purpose of operating an
indoor dining restaurant. On March 16, 2020, the Governor issued an Executive Order (“EO”)
202.3 that “suspended indoor dining within the State of New York until further notice to prevent
the spread of the COVID-19 pandemic. In accordance with the (EO), the tenant suspended its
indoor restaurant operation, and has not employed the premises for such purposes at least until
November 2020.”
On March 17, 2020, the courts were closed due to the COVID-19 pandemic. On
March 22, 2020, the courts “suspended all electronic and non-electronic filings in all pending
actions and proceedings.” On May 5, 2020, the court lifted the suspension on electronic filings
and reopened for non-electronic filings on June 10, 2020. The tenant had “partially reopened for
take-out in mid-May, but could not sustain its business, so it closed down again until mid-July,
when it reopened solely for outdoor dining services.”
In April 2020, the landlord, without “express permission” from the tenant “drew
down $14,935.00 from the tenant’s security deposit, and applied it to the allegedly outstanding
rent.” In May, June, July and August 2020, the landlord “similarly drew down … $15,383.05 from
the tenant’s security deposit and applied it to allegedly outstanding rent.” On August 7, 2020, the
landlord served a 15-day notice upon the plaintiffs, demanding that the tenant replenish the security
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deposit, and notifying the tenant that if it “fails to replenish the Security Deposit on or before
August 24, 2020, Landlord will terminate this Lease….”
The tenant then commenced the subject action on August 20, 2020, seeking a
judgment declaring that they did not owe rent from March 2020 forward on the grounds that the
premises had “been rendered partially unusable due to a ‘casualty,’ a term that was left undefined
in the lease, but construed by the (tenant) to include the state of emergency in the State of New
York engendered by the COVID-19 pandemic and consequent suspension of all indoor dining for
several months.” The tenant also sought a judgment directing the landlord to replenish the security
deposit and pay a rent credit to the tenant. The tenant also moved for a “Yellowstone” injunction,
prohibiting the landlord from taking steps to terminate the lease or evict the tenant based on any
failure by the tenant to replenish the security deposit.
A Yellowstone injunction permits a tenant “confronted by a threat of termination
of the lease to obtain a stay tolling the running of the cure period so that after a determination on
the merits, the tenant may cure the defect and avoid a forfeiture of the leasehold….” In order to
obtain a Yellowstone injunction, a movant must demonstrate that it “holds a commercial lease”,
“it received from the landlord either a notice of default, a notice to cure, or a threat of termination
of the lease”, “it requested injunctive relief prior to the termination of the lease”, and “it is prepared
and maintains the ability to cure the alleged default by any means short of vacating the premises”.
The court stated that even if it was not “inclined to grant Yellowstone relief, it
would nonetheless be obligated to grant a preliminary injunction prohibiting the defendant from
seeking to evict the tenant at least until January 1, 2021.” However, the court found that
Yellowstone relief was also warranted here.
A preliminary injunction may be granted if a movant shows a likelihood of success
on the merits, immediate irreparable injury if a preliminary injunction is not granted and the
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balance and equities is in its favor. Unlike a Yellowstone injunction, a preliminary injunction does
require a showing of “likelihood of success on the merits”. In contrast, a movant for a Yellowstone
injunction must only show a commercial lease, a threat to terminate the lease, a willingness and
ability to cure if it turns out that the landlord was correct.
The court found that the tenant had established a likelihood of success on the merits
on its claim that it was not obligated to pay rent for the months of March through August 2020 and
“it was not obligated to replenish the security deposit equal to the rent otherwise owed for those
months, even if the lease …, authorized the (landlord) to draw down the deposit to cover rent.”
The lease provided that “[i]f the demised premises are partially damaged or
rendered partially unusable by fire or other casualty, the damages thereto shall be … at the expense
of Owner, and the rent and other items of additional rent . . . shall be apportioned from the day
following the casualty according to the portion of the demised premises which is usable.” The
lease further provided that if “the demised premises are totally damaged or rendered wholly
unusable by fire or other casualty, then the rent … shall be proportionately paid up to the time of
the casualty and then shall cease until the date that the demised premises … restored by Owner.”
The court noted that the term “casualty” as employed in the lease, “is generally
defined as an ‘accident’ or an ‘unfortunate occurrence,’ that is, something other than a ‘common
occurrence’ constituting a ‘sudden or unexpected’ event or series of events….”
The court found that the plaintiffs had established that they are “likely to succeed
on their claim that the COVID-19 epidemic, and the consequent state-mandated suspension of
indoor dining at restaurants, constituted a sudden, unexpected, unfortunate set of circumstances
and, hence, ‘a casualty’ within the meaning of the lease that rendered the premises unusable for a
period of time, and thus relieved the tenant of its obligation to pay rent.” The court found that the
tenant had demonstrated that it was likely to prevail on its argument that even if the lease otherwise
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permitted the landlord to draw down on the security deposit to cover unpaid rent and arrears, based
on the “unique circumstances of this case,” the landlord could not “do so here.”
The court further found that the tenant would “clearly suffer irreparable harm in the
potential loss of the leasehold in the absence of the injunction. Moreover, the balance of equities
favors the plaintiffs, as any loss sustained by the (landlord) would not be compensable by money
damages.” Thus, the court held that a Yellowstone injunction was warranted.
The court also held that the tenant had demonstrated a likelihood of success on the
merits with respect to its claim that it was not obligated to replenish the security deposit. Rather,
the landlord was obligated to do so. The court noted that the lease permitted the landlord to draw
down on the security deposit under certain circumstances but did not obligate the tenant to
“replenish the security even where the deposit is legally drawn down.”
The court stated that generally, “commercial leases did not permit tenants
voluntarily to offset their obligations to pay rent or additional rent with their security deposits, at
least until a landlord has secured a judgment against the tenant in a non-payment proceeding….”
Some leases, “such as the one in dispute, expressly permit a landlord to apply a security deposit to
cure a tenant’s default arising from nonpayment….”
Although leases could obligate the tenant to replenish the security deposit once the
landlord draws it down, here, there is no such provision “compelling the tenant to replenish a
security deposit that the landlord drew down to cover alleged unpaid rent.” The court explained
that “such an obligation cannot be implied to the terms of the lease.” Since the court found that
the tenant is likely to prevail on its claim that it does not owe rent during the duration of the statemandated suspension of its business activities based on the lease’s casualty clause, the court found
that the tenant was also likely to succeed on its claim that the landlord was not allowed to draw
down on the security deposit.
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Additionally, the court found that the tenant had established a likelihood in the
success on the merits on its claims that landlord violated Admin. Code of City of N.Y. (“Code”)
§22-902(a) by “engaging in commercial harassment of a commercial tenant that has been adversely
affected by the COVID-19 pandemic.” Code §22-902(a)(11)(ii) provides that:
“a landlord shall not engage in commercial tenant harassment.
Except as provided in subdivision b of this section, commercial
tenant harassment is any act or omission by or on behalf of a
landlord that (i) will reasonably cause a commercial tenant to vacate
covered property, or to surrender or waive any rights under a lease
or of the rental agreement or under applicable law in relation to such
covered property, and (ii) includes one or more of the following: . .
‘threatening a commercial tenant based on … the commercial
tenant’s status as a person or business impacted by COVID-19.’”
The Code further provides that a business is impacted by COVID -19 “if it was
subject to seating, occupancy or on-premises service limitations pursuant to an executive order
issued by the governor or mayor during the COVID-19 period….” The COVID-19 period was
defined as “March 7, 2020 through the later of the end of the first month that commences after the
expiration of the moratorium on enforcement of evictions of any tenant, residential or commercial,
set forth in executive order number 202.8, as issued by the governor on March 20, 2020 and
extended thereafter….”
Code §22-903 establishes a “private right of action permitting a tenant to
commence an action in the Supreme Court for judgment ‘restraining the landlord from engaging
in commercial tenant harassment and directing the landlord to ensure that no further violation
occurs … or awarding ‘such other relief as the court deems appropriate, including but not limited
to injunctive relief, equitable relief, compensatory damages, punitive damages and reasonable
attorneys’ fees and court costs’….”
The court held that the plaintiffs established a likelihood that it would prevail on its
commercial tenant harassment claim since the tenant was “a commercial tenant impacted by
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COVID-19, as that term was defined in the … Code….” Additionally, the landlord, by serving
the notice to cure in August 2020, based on the tenant’s failure to replenish the security deposit,
served such notice during a period when the landlord “knew that the tenant was unable to generate
any revenue precisely because of the executive orders.”
Thus, the landlord had committed an “act that would reasonably cause the tenant
either to vacate its commercial leasehold or surrender its rights under the lease.”
Accordingly, the court granted tenant’s motion for a Yellowstone injunction,
pending final adjudication of the matter and landlord and its agents were enjoined from
“terminating or cancelling the lease” and could not take any action to evict the tenant on the
grounds alleged in the notice to cure. The court tolled the tenant’s time to cure any alleged defaults
under the lease. The court also ordered that the tenant comply with all obligations under the lease
other than the obligation of pay and any additional rent for those months “when the operation of
their indoor dining restaurant business has been mandatorily suspended by law or (EO) of the
Governor of the State of New York or the Mayor of the City of New York.”
188 Ave. A Take Out Food Corp. v. Lucky Jab Realty Corp., Supreme Court, New York Co.,
Index No. 653967/2020, decided Dec. 21, 2020, Kelley, J.
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Landlord Hit with $1.1 Million Statutory Damage Award Based on Building’s Connection
with Counterfeiting and Trademark Violations – Landlord was Willfully Blind as to the
Identity of Potential Infringers – Plaintiff Need Not Show Actual Damages Since It Only
Claimed Statutory Damages Which Were Permitted by the Lanham Act
A building owner (landlord) appealed from a judgment which awarded $1.1 million
in statutory damages to a plaintiff watch manufacturer, based on the landlord’s “contributory
infringement” of the plaintiff’s trademarks, arising from the sales of counterfeit watches at the
owner’s property in Manhattan. The landlord challenged the trial court’s denial of its pre-trial
motion for summary judgment, jury instructions on the elements of contributory infringement,
numerous evidentiary rulings and the scope of a permanent injunction. The United States Court
of Appeals (Second Circuit) (Court) affirmed the trial court judgment and injunction. One judge
concurred in part and dissented in part.
Following a jury trial, which included evidence that the landlord “knew of
counterfeiting at its leased…property for years, a jury awarded $1.1 million in statutory damages”
to the plaintiff, a watch company, based on the landlord’s “contributory infringement of
(plaintiff’s) trademarks.” On appeal, the landlord primarily argued that the trial court failed to
require the plaintiff “to identify a specific vendor to whom (landlord) continued to lease property
despite knowing or having reason to know of counterfeiting by that same vendor.”
The Court rejected the landlord’s appeal based on the trial court’s denial of the
landlord’s pre-trial motion for summary judgment. The Court found that such “interlocutory
decision is not appealable.” The Court stated that “once the case proceeds to a full trial on the
merits, the trial record supersedes the record existing at the time of the summary-judgment motion,
and there’s no basis for this court to review issues raised in a denied motion overtaken by trial.”
However, the Court reached the merits of the landlord’s “trademark arguments via
its appeal of the jury instructions….” The Court rejected the landlord’s position as “inconsistent
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with our precedent in Tiffany (NJ) Inc. v. eBay Inc., 600 F.3d 93 (2d Cir 2010).” In Tiffany, the
Court held that a “defendant may be liable for contributory trademark infringement if it was
willfully blind as to the identity of potential infringers—that is, under circumstances in which the
defendant did not know the identity of specific infringers. That holding precludes (landlord’s)
argument that (plaintiff) needed to identify a specific infringer to whom (landlord) continued to
lease property.” At trial, the plaintiff relied on the “theory of willful blindness, and the district
court’s jury instructions accurately captured Tiffany’s requirements.” Thus, the Court also denied
the landlord’s appeal that was based on the jury instructions.
Additionally, the landlord challenged several District Court evidentiary and
damage rulings, including the “scope of the permanent injunction.” The Court found no reversable
error and affirmed the judgment and injunction.
The landlord’s property had a “long history of litigation alleging counterfeiting and
trademark violations.” In 2006, the City of New York (City) sued the landlord for nuisance based
on counterfeit merchandise. The landlord settled, paid an $8,000 penalty and agreed that its
building “could not be used for the sale or possession of trademark counterfeit merchandise or
pirated merchandise.” The landlord also agreed to “unannounced warrantless searches by the
police.”
Also, in 2006, a high fashion manufacturer sued the landlord for counterfeiting
activities at the same building. The landlord again consented to an order which permanently
enjoined the landlord from violating the manufacturer’s trademarks. The landlord also agreed to
“post signs for two years stating that the sale and purchase of counterfeit…items is illegal, and
allowing walk-throughs by (the manufacturer’s) representatives.”
In 2009, the City again sued the landlord for nuisance based on the sale of
counterfeit goods. The landlord again settled and agreed to a permanent prohibition against selling
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counterfeit merchandise. The landlord also agreed to dismantle all “hidden storage facilities” and
again consented to “unannounced, warrantless inspections.” The landlord paid a $10,000 penalty
and agreed that the premises “would be immediately closed by the police in the event of another
violation.”
Notwithstanding the foregoing, in 2010, counterfeit watches, bearing the plaintiff’s
name, were sold at the landlord’s building. The plaintiff’s counsel wrote a letter to the landlord
noting that the landlord could be liable for the conduct of its tenants based on the sale of counterfeit
products. The landlord’s counsel responded that the subject tenant had “apparently…sublet the
space to an entity that was selling counterfeit goods bearing your clients’ trademarks.” The
landlord claimed that it had been advised that the tenant had removed the offending subtenant.
However, evidence indicated that such ejection may not have occurred until 2012 and that the
landlord had not acted between 2010 and 2012 to “stem counterfeiting, such as by posting anticounterfeiting signs, conducting walk-throughs, or inspecting the property for hidden
compartments that could contain counterfeit goods.” In May 2012, plaintiff’s investigator visited
the landlord’s building and documented his purchase of a counterfeit watch. This lawsuit ensued.
The plaintiff sued for “contributory trademark infringement, alleging that
(landlord) had continued to lease space at (its building) despite knowing that vendors at the
property were selling counterfeit…goods.”
Over the landlord’s hearsay objection, the District Court admitted an email from a
City police officer which detailed the arrest of a person selling a counterfeit watch bearing
plaintiff’s name at the landlord’s building. With respect to “calculating damages to deter further
infringement”, the District Court permitted the jury to hear “limited evidence” that the landlord’s
“proprietors owned other buildings.” Additionally, the District Court excluded evidence of the
plaintiff’s actual losses, reasoning that the jury “would be confused by a discussion of actual
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damages because (plaintiff) had chosen to pursue only statutory damages.” However, the jury did
hear testimony as to the price of one of plaintiff’s real watches and the counterfeit one that was
sold in 2012.
At the close of the plaintiff’s evidence and also at the end of the trial, the landlord
“moved under Rule 50 for judgment as a matter of law, and the court reserved its ruling (later
denying the motions after the jury returned its verdict).” The jury instructions on contributory
infringement explained that the plaintiff would need to show that the landlord “continued to supply
its services ‘even though it’ either knew or had reason to know that a tenant, subtenant or other
occupant of its premises was selling, offering for sale, or distributing products bearing counterfeits
of (plaintiff’s) trademarks.” The District Court had explained that the “scienter requirement could
be satisfied by willful blindness….willful blindness means that…(landlord) or its agents had
reason to suspect that trademark infringing merchandise was being offered or sold but deliberately
failed to investigate or looked the other way to avoid seeing such activity.”
The jury found that the landlord “contributorily infringed four of (plaintiff’s)
trademarks on the 2012 counterfeit watch and had done so willfully. The jury awarded $275,000
in statutory damages for each of the four marks, totaling $1.1 million.”
The Court held that it lacked jurisdiction to review the summary judgment decision
on appeal. The Court further stated that even if the District Court’s denial of the landlord’s
summary judgment motion “qualified for an exception allowing review, ‘the time to seek that
review expired well in advance of trial.’” A notice of appeal generally must be filed within 30
days after entry of the judgment or order appealed from. Here, approximately 2.5 years “passed
between the denial of summary judgment and (landlord’s) filing of any notice of appeal….” The
Court held that the “appeal deadline is jurisdictional, and it independently requires us to dismiss
(landlord’s) challenge to the denial of summary judgment.”
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The Court further explained that a motion for summary judgment does not preserve
an issue for appellate review of a final judgment entered after trial because once the case proceeds
to trial, the full record developed in court “supersedes the record existing at the time of the
summary-judgment motion.” The Court acknowledged that there is an exception where the
purported error was “purely one of law.” However, even then, the Court “will not entertain
post-verdict appeals on an issue raised in a denied summary-judgment motion when two alternative
paths to review were available to the challenging party: (1) the party may petition for the right to
file an interlocutory appeal…; or (2) if the case proceeds to trial, the party may file a motion (and
renewed motions) pursuant to Rule 50 for judgment as a matter of law and appeal the district
court’s denial of that motion.”
Here, the landlord provided “no explanation for why it could not have pursued one
of these paths.” The landlord had made two Rule 50 motions for judgment as a matter of law at
trial, but had “chosen not to appeal the denial of those motions.” The Court stated that “[w]here a
party could have moved pursuant to Rule 50…, this court will not hear an appeal of a prior denied
motion for summary judgment after a full trial on the merits.”
The Court reviewed the Tiffany decision and concluded that the plaintiff was not
“required to identify a specific individual or entity to whom (landlord) continued to lease its
property despite knowing or having reason to know of infringement by that same individual or
entity.” The plaintiff had introduced “evidence from which a jury could find that (landlord) had a
history of turning a blind eye toward counterfeiting at (its building) and that (landlord) had taken
insufficient steps to root out the counterfeiting it knew or should have known was occurring….”
The landlord asserted that the trial court verdict “portends widespread liability even
for innocent actors.” However, Tiffany established that “contributory trademark infringement
based on willful blindness does not create liability simply because of a defendant’s ‘general
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knowledge as to counterfeiting on its’ property,…or because a defendant ‘failed to anticipate that
others would use its service to infringe a protected mark….’” Rather, contributory liability “may
arise where a defendant is…made aware that there was infringement on its site but…ignored that
fact.” Moreover, there “is no inherent duty to look for infringement by others on one’s property.”
The District Court had properly told the jury that the landlord “had no affirmative duty to police
trademarks….”
The Court further stated that where defendant “knows or should know of
infringement, whether that defendant may be liable for contributory infringement turns on what
the defendant does next. If it undertakes bona fide efforts to root out infringement…that will
support a verdict finding no liability, even if the defendant was not successful in stopping
infringement.” However, if a defendant “decides to take no or little action, it will support a verdict
finding liability.” Thus, the Court held that the District Court’s jury instructions on contributory
liability for selling counterfeit goods were proper.
The Court also rejected the landlord’s “challenges to evidentiary decisions”. The
Court would only reverse for “an abuse of discretion”. An abuse of discretion requires a finding
that the challenged evidentiary rulings were “arbitrary and irrational.” The Court analyzed the
challenged evidentiary rulings and concluded that the District Court had not abused its discretion.
One evidentiary ruling involved the exclusion of “all evidence relating to
(plaintiff’s) lost revenues resulting from the” illegal sale in 2012. The landlord never identified
“precisely what ‘evidence’ it believes was wrongfully excluded.” The jury heard testimony that
the counterfeit watch cost $80 and the price of the closest real watch would have been about
$5,000. The court opined that such evidence provided “perhaps the best evidence of actual loss.”
The District Court had also advised the jury that it could consider the “revenues lost” by the
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plaintiff. Therefore, the jury “had discretion to consider that (plaintiff) had provided only trifling
evidence of actual loss—and yet the jury still awarded $1.1 million in statutory damages.”
The landlord had failed to show how it suffered prejudice. The landlord argued
that it was prevented from offering evidence that showed that the plaintiff would have been “unable
to prove actual damages.” However, the Court noted that the plaintiff “elected to receive only
statutory damages, which is an option the Lanham Act provides ‘to address the problem of facing
a plaintiff unable to prove actual damages.’” Since the statutory damages were in lieu of actual
damages, the landlord could not “show that it was prejudiced by not being allowed to offer
evidence refuting an actual-damages claim that (plaintiff) did not pursue.”
The landlord also argued that the District Court abused its discretion by permitting
the jury to hear evidence of the personal wealth of the landlord’s owners. However, evidence
admitted was not “directly on the issue of the owner’s wealth but rather on their ownership of
several other buildings, purportedly to show that the owners needed to be deterred across several
properties.” The plaintiff had not offered evidence as to the value of the buildings or the owner’s
net worth. The Court held that permitting such evidence was “not an abuse of discretion.”
With respect to the scope of the injunction, the injunction prohibited “infringing,
facilitating the infringement of, and taking other actions with respect to (plaintiff’s) marks, without
any geographic limitation, by (the landlord) and its officers, agents, servants, employees, attorneys,
and all other persons in active concert or participation with (landlord) or its officers, agents,
servants, employees, or attorneys who receive actual notice of this Order by personal service,
facsimile service, or otherwise.”
The Court explained that the scope of the injunction “should be governed by a
variety of equitable factors—the principal concern ordinarily being providing the injured senior
user with reasonable protection from the junior user’s infringement.” The landlord had not argued
7
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that its building was its only location and it did not, nor could it contend, that there’s no market
for plaintiff’s watches at the other locations covered by the injunction. The Court concluded that
there’s no basis to hold that the District Court abused its broad discretion “to shape the form of
injunctive relief after a jury verdict finding trademark infringement.”
A concurring in part and dissenting in part decision (separate opinion) agreed with
“much of the majority opinion”, but did not agree with the Court’s dismissal of the landlord’s
appeal from the District Court’s “denial of summary judgment on the ground that we lack
jurisdiction to review the denial, even though it raises a purely legal question.” Such opinion also
disagreed with the Court’s “holding” that the landlord was “required to file a notice of appeal
within 30 days of the District Court’s order denying summary judgment.” This separate opinion
asserted that such issue was “not raised by the parties but by the majority, without the benefit of
argument.” Instead of dismissing the appeal, it would “affirm the judgment.”
The separate opinion asserted that the majority opinion “stands in direct conflict”
with two prior decisions and that the majority “elected to ignore” those decisions, “apparently in
the belief that they’re bound by neither.” It stated that “every panel of our Court is ‘bound by the
decisions of prior panels until such time as they are overruled either by an en banc panel of our
Court or by the Supreme Court.’” Thus, the separate opinion contended that, inter alia, the
landlord’s “appeal of the denial of summary judgment presents a purely legal issue and the notice
of appeal was filed within 30 days of the final judgment in this case. Nothing more was required
to ensure that we have jurisdiction to review the appeal.” The separate opinion would have
affirmed the District Court’s judgment on the merits, but disagreed with the majority’s conclusion
as to the lack of jurisdiction to consider the appeal from the pre-trial summary judgment motion.
Comment:

While the landlord professed ignorance as to the activity of the

infringer subtenant, the District Court and the Circuit Court of Appeals concluded, in essence, that
8
HF 13686683v.1

the evidence provided ample basis for a jury to find that the landlord chose to wear blinders as to
how its occupants were making money from illegal activities. Given the number of prior incidents
involving sales of counterfeit merchandise at the same building, the sophistication of an owner of
multiple commercial buildings and the availability of ways to investigate alleged illegal activities
at a building that was under the landlord’s control, the courts held that the jury’s conclusion was
unreasonable.
Omega SA v. 375 Canal LLC, U.S. Court of Appeals, 2d Cir., Case No. 19-969-CV, decided
Jan. 6, 2021. Before: Raggi, Lohier and Menashi, JJ. Opinion by Menashi, C.J.J. Appeal
was dismissed. Judgment and permanent injunction were affirmed. Lohier, C.J. concurs in
part and dissents in part in a separate opinion.
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Commercial Landlord-Tenant – Ejectment Action – Court Rejected Car Wash’s
Frustration of Performance and Impossibility Defenses Based on Covid-19 – Executive
Order 202.28 Applies to Proceedings, Not Actions and is Inapplicable to Ejectment Action
– Landlord’s Lawful Termination of Lease Did Not Constitute Harassment
A landlord commenced a commercial ejectment action, seeking to evict a tenant
which operated a car wash and automotive lube shop (car wash). The landlord commenced the
action on September 4, 2020. The tenant served an answer with counterclaims. The landlord then
sought an order directing payment of “prospective and retroactive use and occupancy (U&O).”
The lease had been entered into in 2010, for a 25-year term and required the tenant
to pay a base rent, real estate taxes, insurance and costs for maintenance and repairs.
The tenant failed to pay rent since February 2020. The monthly base rent for June
2019 through May 2020 was $17,337 per month. The base rent was to be reset to “market rate” in
June 2020.

The lease required “good faith negotiations between the parties, followed by

appointment of party appraisers, followed by appointment of a neutral third party appraiser if
necessary.”
The parties had two meetings. The tenant requested a “substantial rent reduction.”
The parties thereafter designated appraisers and exchanged appraisals. The appraisers’ different
valuations “triggered appointment of a third, neutral appraiser.” The landlord accepted the tenant’s
proposal to appoint arbitrator “A”.
Following unsuccessful negotiations, the landlord drew down on the tenant’s
security deposit and sent the tenant a notice to replenish the security deposit or “face termination
of the Lease.” The landlord also sent a notice to cure a Fire Department (FD) violation and a
“lapsed petroleum bulk storage registration.” The tenant replenished the security deposit and cured
the (FD) violation. The following month, the landlord again drew down on the security deposit
and sent a new notice to replenish the deposit. The tenant again replenished the security deposit.
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The landlord thereafter received a notice from the NYC Dept of Environmental
Protection (DEP), citing the tenant for illegally removing “DEP’s water meter” and connecting an
“unmetered water supply.” The landlord then sent notices to cure on August 6th, 2020 and August
10, 2020.
In August 2020, “A” determined that the fair market base rent was $21,729. That
was a 25 percent increase over the prior base rent. Thereafter, the tenant offered to buy the
premises for $2 million or pay $14,500 base rent. The landlord rejected the tenant’s offers. The
tenant permitted the cure periods to lapse without curing the violations. The landlord then sent a
cancellation notice, which terminated the lease effective September 3, 2020.
The tenant argued that it had not defaulted on the lease since “its purpose was
frustrated and became impossible as a consequence of the Covid-19 pandemic.” The tenant cited
lease language that stated that the lease “is granted subject to the following … any other applicable
governmental or quasi-governmental requirements.” The lease further provided that “if any part
of the premises is rendered un-tenantable by reason of such damages the annual fixed rent payable
hereunder … shall be abated for the period from the date of such damage to the date for when such
part of the premises shall be made tenantable.”
The tenant asserted that the parties never intended that the rent would be paid if the
premises remained “closed or if with car traffic declined to the levels it is now.” The tenant
explained that it was “barred from operating the property as a car wash … for at least 5 months.”
As to whether the governor’s moratorium “on commercial evictions precludes this
action,” the court noted that Executive Order (EO) 202.28 provides in pertinent part, “there shall
be no initiation of a proceeding or enforcement of either an eviction of commercial tenant, for
nonpayment of rent.” However, the EO “only applies to proceedings not actions.” RPAPL 701
“specifies that a landlord-tenant proceeding is a special proceeding.” The court held that “[s]ince
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this is an ejectment action, rather than a landlord-tenant proceeding, (EO) 202.28, and executive
orders extending the protections stated therein, did not preclude this action....”
The tenant also argued that the notice to cure violated EO 202.8 which tolled “any
specific time limit for the … service of any … notice … process or proceeding, as prescribed by
the procedural laws of the state.” However, EO 202.8 “does toll procedural laws of the state, it
does not address contractual deadlines, including the sending of notices.”
The tenant further asserted that the landlord had harassed it with multiple notices
to cure and a notice of cancellation. Since NYC Admin. Code 22-902.b, “states that a landlord’s
lawful termination of lease shall not constitute harassment,” the court held that the notices to cure
and the commencement of the action “were proper.”
The court then explained that “[e]ven during the Covid-19 Pandemic, courts have
held that tenants are required to pay (U&O)….” The court believed that the “equities support
payment of use and occupancy.” The tenant had not claimed that the landlord had “done anything
to impair tenant’s performance under the Lease or use and enjoyment of the premise.” The court
held that notwithstanding the partial closure of the tenant’s business, “permitting tenant to remain
in procession of the … premise without paying for its use would be ‘manifestly unfair’….”
The court did not need to “adjudicate the merits of whether the tenant is entitled to
a rent abatement on account of Covid-19 at this juncture….”

The court noted that “[i]n

determining the reasonable value of (U&O), the rent reserved under the Lease, while not
necessarily conclusive, is probative….”
The court saw “no reason to divert from the neutral appraiser’s values.” The neutral
appraiser, who had been chosen by the tenant, had determined the rent in August 2020, in the
“midst of the pandemic”. Accordingly, the court ordered that the tenant pay prospective U&O in
the amount of $29,765 per month, representing the base rent plus half of the annual real estate
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taxes and insurance. The court also directed that the tenant post a bond in the amount of $255,758
to account for the period through January 31, 2021 and that the tenant pay all arears for water and
sewer charges and future water and sewer charges.
138-77 Queens Blvd LLC v. QB Wash LLC, Supreme Court, Queens Co., Case No.
715071/2020, decided Jan. 15, 2021, McDonald, J.
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Commercial Landlord-Tenant – Guarantor Relieved of Liability on “Good Guy Guaranty”
– Although Guaranty Language Was “A Little Clunky”, There Was No Dispute That All
Rent Had Been Paid When Landlord Received The Keys From The Tenant – Landlord’s
Refusal To Accept A Surrender Could Not “Transform A Good Guy Guaranty Into A Full
Guaranty”
A landlord in a commercial landlord-tenant case, alleged that its tenant breached
the lease by not paying rent commencing in October 2019 and by vacating the premises. A
guarantor moved to dismiss claims against him based on the terms of the guaranty. The guarantor
asserted that his “obligations ended when the Tenant vacated, and the keys were turned back to
the plaintiff.”
The landlord argued that the tenant had breached the lease by vacating the premises
before the lease expiration date and that it had never “accepted the Tenant’s surrender of the lease
in writing so the lease was not properly terminated.” The guarantor countered that the premises
had been “surrendered without any rent owed.” The tenant had paid rent through September 30,
2019, the day when the tenant vacated the premises.
Since there was no dispute that the tenant was liable for the rent sought by the
landlord, the court granted summary judgment against the tenant. The guaranty provided that
“[u]nder all the circumstances, including Tenant’s default, and in addition to the security deposit
posted under this Lease, Guarantor guarantees to Landlord the payment and performance of
Tenant’s obligations … under the Lease, including without limitation, (i) the payment of Fixed
and Additional Rent … up to and including the date Tenant … (vacates) the … Demised Premises,
the delivery of the keys therefor and (ii) at Landlord’s option, the execution by Tenant … of an
instrument of surrender and release, and (iii) if applicable the payment for all of Tenant’s Work in
conjunction with Tenant’s build-out of the Demised Premises….”
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The landlord received the keys on October 1, 2019. However, the landlord had not
accepted the surrender by the tenant and argued that the guaranty made the guarantor liable for all
of the tenant’s obligations through the end of the lease.
The court found that the guaranty is “what is commonly referred to as a ‘good guy
guarantee’—where someone promises that he or she will be personally responsible for all
monetary obligations so long as the tenant is in the premises.” Thus, after tenant left and the keys
were returned, the tenant remained “on the hook, but not the guarantor.”
The court opined that the landlord’s “reading of the guaranty would render the vast
majority of it superfluous.” The court questioned “why plaintiff would have included the specific
actions in the guaranty (such as the returning of the keys and the date the Tenant vacated) if it
wanted a guaranty for the full amount of Tenant’s obligations regardless of any surrender. It could
have insisted on a guaranty that simply said: the guarantor is liable for all of Tenant’s obligations.”
The court declined to “ignore the language of the guaranty, which in substance is a
good guy guaranty.” The court stated that “[s]ure, it is a little clunky—it would have been better
if it was titled ‘Good Guy Guaranty’, but there’s no dispute that all rent was paid through the end
of September 2019 and plaintiff … received the keys on October 1, 2019.”
The court opined to the extent that the landlord asserted that it could “refuse to
accept the keys and somehow transform a good guy guaranty into a full guaranty—... is just
nonsense.” Moreover, the guaranty vested the landlord with the “option to demand a writing for
the surrender of the premises; this was obviously to document that the landlord had possession and
avoided the need for an eviction proceeding.” Here, there was no indication that the landlord “ever
made such a demand.” Rather, the landlord apparently asserted that the tenant was not permitted
to surrender the premises and the guarantor “was on the hook regardless.”

2
HF 13698587v.1

The court held that based on the good guy guaranty, “that argument makes no
sense”. The court noted that “a court should not read a contract so as to render any term, phrase,
or provision meaningless or superfluous....” Here, the parties had “entered into a guaranty that
obligated the Guarantor to fulfill the obligations of the Tenant so long as the Tenant was in
possession and included language about the Tenant vacating the premises and turning in the keys.”
Such language as that is “typically used in good guy guarantees—agreements permitting a
guarantor to avoid having to cover the rent for the entire lease term as long as the rent is paid up
when the premises are surrendered.”
The court believed that the landlord’s “reading of the guaranty would render nearly
the entire guarantee as meaningless.” The court stated that the landlord “decided to include
language it now wants the court to find was extraneous, but the rules of contract interpretation
forbid that view.” Thus, the court granted the landlord summary judgment against the tenant, but
dismissed the claims against the guarantor.
Daval 37 Assocs. LLC v. Alamoda Fascination LLC, Supreme Court, New York Co., Case
No. 656273/2019, decided Jan. 15, 2021, Bluth, J.
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Commercial Landlord-Tenant – Tenant Had Reasonable Excuse for Default, but Lacked a
Meritorious Defense – Court Rejected Tenant’s Defenses Based on “Impossibility and
Frustration of Purpose” and that Lease was “Unconscionable” Under RPL § 235-c – Tenant
Operated More than 200 Manhattan Parking Garages and its Parent Private Equity Firm
had $67 Billion Under Management – Although Pandemic Devastated Many Businesses,
Including Parking Garages, Tenant Cannot “Simply Walk Away from a Valid Lease”
A commercial tenant moved to vacate a default judgment which had been entered
as to liability only. The court denied the motion.
The tenant claimed that its parking garage operations “faced severely declining
revenue and increased costs associated with the ongoing global pandemic.” The tenant noted that
it is an “essential business and is located in the heart of Times Square.”
The tenant complained that the landlord had moved “too quickly for a default
judgment and sought relief only 11 days after the deadline for defendant to answer the complaint.”
The tenant asserted that it had both “a reasonable excuse and a meritorious defense.” The tenant
asked the court to “relieve it from its obligations, for rent abatement, postponement of rent or other
relief due to COVID-19.” The tenant claimed that it had “meritorious defenses,” citing the
“doctrines of impossibility and frustration of purpose as defenses....” The tenant also argued that
the lease is unconscionable under New York Real Property Law (RPL) § 235-c.
The tenant is a “subsidiary of the largest parking garage operator in Manhattan.”
Its “parent company has over 200 parking locations in the borough” and is owned by a “private
equity firm with $67 billion under its management as of December 2020.”
The landlord asserted that it lacked the option of bringing rent eviction proceedings
in the Civil Court and is “limited to seeking relief in this Court due to various COVID related
executive orders.” Moreover, the tenant operated the garage since March 2020 without paying
“any rent while keeping all of the revenue generated.” At the beginning of the pandemic, the
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landlord had offered the tenant the opportunity to pay “some percentage of its rents but (tenant)
ignored this request.”
The tenant argued that it had a reasonable excuse “in that a defendant’s time to
answer was tolled pursuant to … executive orders signed by the governor” and that “its burden to
point to meritorious defenses is a lesser standard than one for summary judgment.” The tenant
asserted that the landlord asked for certain conditions to be imposed upon the tenant if the court
vacated the judgment notwithstanding that “plaintiff did not cross-move for such relief.”
The court found that the tenant had stated a reasonable excuse for its default since
the tenant had explained that the “office where legal papers are received has been closed since the
pandemic began and only a limited staff comes into the office as needed.” However, the court
held that the alleged meritorious defenses were “insufficient”. The tenant had not denied that it
had not paid rent since March 2020 and it did not claim that it paid anything to the plaintiff during
the pandemic “despite continuing to operate the parking garage.”
The court noted that the pandemic “devastated many businesses, including parking
garages that may rely upon commuters or tourists. But that does not mean that defendant can
simply walk away from a valid lease.”

The court further explained that the doctrines of

“impossibility and the frustration of purpose” are “inapplicable here.”
The doctrine of impossibility applies when “the destruction of the subject matter of
the contract or the means of performance makes performance objectively impossible. Moreover,
the impossibility must be produced by an unanticipated event that could not have been foreseen or
guarded against in the contract….”
Additionally, the doctrine of frustration of purpose is a narrow one which is
inapplicable unless the frustration is “substantial” and it requires that ‘the frustrated purpose must
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be so completely the basis of the contract that, as both parties understood it, without it, the
transaction would have made little sense….”
The court held that the tenant had not faced the substantial “frustration” or
“impossibility” required “to invoke these doctrines.” The tenant “faced decreased revenue from
fewer customers and increased costs from pandemic-related regulations.” However, a “less
profitable business is not a basis to find that these equitable doctrines could absolve defendant of
its obligation to pay rent….” The court cited appellate precedent which held that “Hurricane
Katrina was not a sufficient basis to implicate the frustration of purpose doctrine to excuse payment
in New Orleans-based self-storage contract”.
The court also reasoned that the tenant’s “reliance on the governor’s executive
orders barring commercial evictions does not compel a different result.” “Neither the governor
nor the state legislature barred landlords from seeking to recover rent owed by tenants.” Moreover,
“[e]xpressing a hope or desire that a moratorium on commercial evictions will allow a tenant to
work something out with a landlord is not a meritorious defense to the nonpayment of rent.” Here,
the landlord, “like many landlords, continues to incur expenses such as property taxes and
insurance payments” while “one of its commercial tenants has not paid anything for nearly a year,
even though it is continuing to operate.”
The court rejected the tenant’s argument that a lease for a parking garage “is
unconscionable under the Real Property Law,” since requiring the tenant to pay rent for use of a
parking garage that was operated throughout the pandemic “is not unconscionable in any way.”
The court acknowledged that many commercial tenants have “faced significant
challenges during this pandemic” and that the tenant’s “business model relies on visitors and local
workers driving to Times Square.” The number of people driving into Manhattan and Times
Square have “greatly diminished during the pandemic” and the tenant had “greater costs to ensure
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a safe workplace.” However, such “obstacles cannot support a defense that would absolve them
of any responsibility to pay rent.”
The court observed that “[i]f a business that was permitted to operate throughout
the pandemic (as opposed to others, such as gyms that were forced to close for months) can assert
a frustration of purpose or impossibility defense, then nearly every struggling commercial tenant
could seek relief from their leases.” As to frustration of purpose—"defendant’s purpose was to
operate a garage, and it certainly is doing just that.”
Finally, the court noted that “nearly every business that relies on in-person
customers has suffered greatly during the pandemic” and landlords are adversely impacted by nonpaying tenants. The court stated that the “solution is not for this court to ignore an otherwise-valid
contact to the severe detriment of one party.”
Accordingly, the court denied the motion to vacate the default and directed that an
inquest proceed.
RPH Hotels 51st St. Owner LLC v. HJ Parking LLC, Supreme Court, New York Co., Case
No. 654938/2020, decided Jan. 28, 2021, Bluth, J.
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Commercial Landlord-Tenant – Court Rejects Tenant’s Defenses Based on Pandemic –
Frustration of Performance, Casualty and Eminent Domain Defenses Dismissed – Deadly
Infectious Disease Is Not a “Casualty” – Pandemic Restrictions Do Not Qualify as a
“Taking”
A landlord moved for summary judgment against a commercial tenant and for
dismissal of the tenant’s counterclaims. The court granted the landlord’s motions.
The parties had signed a lease for space to be used as a restaurant. The landlord
claimed that the tenant was in default of the lease. An October 30, 2019 letter cited defaults. It
was allegedly sent to the tenant. The tenant thereafter cured its defaults, but had “stopped making
payments in March 2020.” In June 2020, the landlord sent another default letter.
The tenant argued that the landlord had failed to attach the pleadings to the motion,
there was no affidavit of merit and the landlord had failed to send bills and notices to both the
tenant and its attorney as required by the lease. The tenant also argued that it had meritorious
defenses. It claimed that it had been forced to close its restaurant because of the “ongoing
pandemic” and therefore the “purpose of the lease was frustrated.” The tenant also cited “casualty”
and “eminent domain” clauses of the lease, as additional reasons to deny the landlord's motion.
The landlord argued that the frustration of purpose defense fails as a matter of law,
Covid-19 was “not a ‘casualty’” and pandemic restrictions were not a “taking” under the eminent
domain provision of the lease.
The court found that the landlord had met its “prima facie burden”. The court stated
that the “fact that plaintiff did not attach a copy of the pleadings to the motion is of no moment
because this is an e-filed case, and the docket is readily accessible.” The court also noted that a
“certification” by one of the plaintiff’s officers met the requirement that plaintiff file an affidavit
of merit in support of its motion. Moreover, the landlord had sent proper notices concerning a
default pursuant to the lease and that it had standing to bring this case.
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The doctrine of frustration of purpose requires that “the frustrated purpose must be
so completely the basis of the contract that, as both parties understood, without it, the transaction
would have made little sense….” The doctrine is “a narrow one which does not apply unless the
frustration is substantial….” The court held that the frustration of performance doctrine was
“inapplicable”.
The tenant had only made a partial payment of rent on March 1, 2020. Restaurants
had not been closed for indoor dining until March 20, 2020. The court stated that even if it were
to “entertain the notion that frustration of prupose could help the tenant avoid paying any rent
while still operating a takeout business, it appears that (tenant) had financial issues before the
pandemic devastated the restaurant industry.” On March 1, 2020, the pandemic had not prevented
the tenant from paying its rent. It had only paid $10,000 of the $34,097.32 due. Thus, the court
found that although the pandemic “certainly reduced (tenant’s) ability to improve its business, it
was not the cause of the initial failure to pay the full amount due.” Therefore, the court held that
this “common law defense does not raise an issue of fact.”
The court further held that the casualty clause of the lease referred to damage to the
building, such as a fire that “renders the commercial space unusable.” The court stated that a
“deadly infectious disease is not a ‘casualty’.” The court noted that throughout 2020, the tenant
“was able to operate by doing takeout and delivery, outdoor dining if it acquired the proper permits,
and limited indoor dining during certain months.” Furthermore, the “physical space (and kitchen)
was available to this defendant.” The court reasoned that because “customers decided not to place
as many orders does not lead to a conclusion that the pandemic qualifies as a casualty under the
terms of the lease.”
The court also held that the pandemic-related restrictions did not qualify as a
“taking” sufficient to invoke the taking clause of the lease. “No physical portion of the restaurant
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was taken for public use. Rather, government restrictions designed to save lives limited the
operations of (tenant).” The court opined that under the tenant’s view, “any regulation that limits
the operation of a business would constitute a taking”. The court declined “to endorse such a broad
and expansive view of the definition of a taking.”
Since the tenant did not dispute the money sought by the landlord, the court
awarded the landlord the amount sought in its motion. The court dismissed the case against an
individual defendant since the landlord failed to properly serve that defendant. Accordingly, the
court granted the plaintiff’s motion for summary judgment, struck the answer and counterclaims
of the tenant and directed the clerk to enter a judgment in favor of the plaintiff in the amount of
$410,864.71, plus interest from June 26, 2020, along with costs and disbursements. The court
severed the issue of reasonable attorney’s fees to be determined at a separate hearing.
111 Fulton St. Investors LLC v. Fulton Quality Foods LLC, Supreme Court, New York Co.,
Case No. 653579/2020, decided Feb. 5, 2021, Bluth, J.
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Commercial Landlord-Tenant – Force Majeure – Frustration of Purpose – Impossibility of
Performance – Guarantor Entitled to Summary Judgment On Her Commercial Tenant
Harassment Claim – Landlord Had Attempted To Enforce Personal Guaranty When It
Knew Or Reasonably Should Have Known It Is Not Enforceable Pursuant To NYC Admin.
Code § 22-1005
A landlord had leased property to the defendant commercial tenant (tenant). The
lease was guaranteed by the defendant individual guarantor (guarantor). The landlord had
commenced the subject action against the tenant and the guarantor, seeking $93,554.94 as rent
arrears and attorneys’ fees pursuant to a ten-year lease agreement. The landlord had also moved
for summary judgment and for dismissal of the defendants’ affirmative defenses and a
counterclaim. The defendants cross-moved for a summary judgment dismissing two of the
landlord’s causes of actions and for summary judgment on their counterclaim for commercial
tenant harassment.
The court noted that Governor Cuomo had signed Executive Orders (EO) §§ 202.3,
202.6 and 202.7 “closing certain business throughout New York State in response to the Covid-19
pandemic.” The tenant had been “forced to close pursuant to these (EOs).” The Governor had
also “initiated a moratorium on residential and commercial evictions and foreclosures in 2020 that
has been extended through May 21, 2021.”
The defendants cited NYC Admin. Code (Code) (§22-1005), also referred to as
Local Law 55. Pursuant to §22-1005, “[c]ommercial Landlords cannot seek monies for lease
arrears from a non-tenant who personally guarantees a lease agreement on behalf of a business that
meets the criteria as set forth in the provision.” That law “refers to business that were forced to
close as a result of the (EOs) signed by Governor Cuomo.” The court further noted that “this
newly enacted provision protects only the guarantors of commercial leases and not the Tenant
itself.” Thus, there is “no law preventing a Landlord from seeking arrears from a commercial
Tenant.”
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On September 23rd, 2020, “the New York City Council amended Section §22-1005
and extended the prohibition against enforcement of guarantor provisions in commercial leases
through March 31, 2021.” That amendment stated that it was applicable “to all personal guarantor
agreements, regardless of whether those agreements were contained in the original lease or not.”
The defendants argued that the landlord’s motion should be denied because the
lease was “suspended as a result of force majeure, frustration of purpose and/or an impossibility
of performance.” Since the subject lease did not include a force majeure clause, that doctrine could
not constitute a defense to the contract claim.
The defendants also argued that since their business was closed by the Governor’s
Order, “performance under the contract was made objectively impossible.”
Under New York Law, the common law doctrine of impossibility will not excuse
performance if “an event has (merely) rendered performance prohibitively expensive or
impractical.” Rather, the doctrine of impossibility is applicable when the “subject matter of the
contract or the means of performance have been ‘destroyed’ and such performance is ‘objectively
impossible.’” The New York Court of Appeals has explained that “the impossibility must be
produced by an unanticipated event that could not have been foreseen or guarded against in the
contract.” The subject court noted that the doctrine of impossibility had been applied in a
September 11th terrorist attack case involving a plaintiff who was unable to timely cancel travel
arrangements when telephone communications had been disrupted.
The court found that the “shutdown” of the tenant’s business “precluded it from
performing its contractual obligations. The government shutdown was unforeseeable and could
not have been built into the contract. Under the circumstances presented, this Court (found) that
performance under the subject lease was made impossible.”
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The defendants had cross-moved for summary judgment on their counterclaim for
“commercial tenant harassment.” Code § 22-902(a) had been amended to define commercial
tenant harassment.

It provided that landlords may be held liable for “‘commercial tenant

harassment’ for attempting to enforce a personal liability guarantee that they know or reasonably
should know is not enforceable pursuant to § 22-1005.” The defendants argued that the landlord’s
claims against the guarantor constituted commercial harassment under such statute. The court
agreed and found that the defendants were “entitled to summary judgment on their counterclaim
for commercial tenant harassment.”
Thus, the court denied the landlord’s motion for summary judgment in its entirety
and granted the defendants’ cross-motion in its entirety. The court held that the claims against the
tenant were barred by the doctrine of impossibility “while the ‘shutdown’ order is in effect….”
The court also dismissed the claims against the guarantor and granted the guarantor’s motion for
judgment based on commercial tenant harassment.
267 Dev. LLC v. Brooklyn Babies & Toddlers LLC, Supreme Court, Kings Co., Case No.
510160/2020, decided March 15, 2021, Baily-Schiffman, J.
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Condemnation – Condemnee Must Repay Difference Between Final Award and Advance
Payment It Received – Although Various Sections of EDPL Art. 3 Work at “Cross
Purposes”, Conflicts “Must be Resolved by the Legislature” – Legislature Tied Allowing
Condemnor to Recoup Part of Advance Payment That Exceeded Final Award to Limiting
Condemnor’s Ability to Revise Appraisal Only to Correct for Errors or Miscalculations –
Interest
A condemnor, City of New York (city) moved pursuant to Eminent Domain
Procedure Law (EDPL) Section 304(H) (§ 304H) for a judgment awarding the city the difference
“between the advanced payment made to the Claimant and the final value of the property
determined by the Appellate Division.”
The city took title to the property in November 2006 (vesting date). In April 2009,
the city, “made available advance payments of $2,575,700 plus interest from the date of vesting.”
The city thereafter submitted a rebuttal trial appraisal, which valued the property at $1,360,000.
Thus, the city submitted a trial appraisal which valued the property at substantially less than its
advance payment. The court awarded the claimant $3,500,000 as the value of the property.
However, the Appellate Division reduced the award to $1,625,688. The city then moved “for a
judgment in the amount of $950,012, representing the difference between the final award of
$1,625,688 and the advance payment $2,575,700, plus interest.
Section 304(H) provides: “[w]hen an advance payment to a condemnee made
pursuant to this section by the condemnor exceeds the award of the court for that property, the
court shall, on motion, enter judgment in favor of the condemnor for the amount of such excess
and appropriate interest.” The city argued that it is entitled to such judgment since § 304(H)
specifies as such reimbursement “shall” be made and it is not a discretionary issue.
The claimant argued that § 304(H) conflicts with two other sections of Art. 3 of the
EDPL (Art. 3), i.e., § 304(A) and § 304(F). The claimant asserted that § 304(A) requires that the
advance payment be 100% of the condemnor’s highest approved appraisal and that “it is improper
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for a condemnor to submit an appraisal for trial that is lower than the appraisal which was the basis
for the advance payment.” The claimant further argued that the purpose of the EDPL was to
“ensure that a condemnor offers a condemnee the full value of the property rather than a lower
amount.”
The claimant also asserted that to require a condemnee to “pay back a portion of
the advance payment, in the event the final court valuation is lower, undermines the purpose of the
advance payment, which is to enable a condemnee to secure replacement property while the value
of the property is being litigated.” The exchange of trial appraisals and the final determination of
value “routinely occur long after the advance payment is made.” Here, the final valuation occurred
“several years after the advance payment.”
The claimant contended that if the condemnee may have to return the advance
payment, it cannot use the advance payment “to secure replacement property or if they do, they
will face significant hardship if they are forced to sell replacement property they did purchase in
order to pay a judgment pursuant to Section 304(H).” The claimant further reasoned that § 304(H)
must be read together with the rest of Art. 3 so that it would mean “where condemnor exchanges
a trial appraisal that is lower than the advance payment, a condemnee must only pay back the
difference between the trial appraisal and the final valuation, rather than the difference between
the advance payment and the final valuation.”
The claimant cited reports from the “State Commission on Eminent Domain,”
which was, “involved in drafting the EDPL,” as evidence of the legislature's intent that the offer
of the advance payment be a “floor for compensation and that a condemnor should not be allowed
to use one appraisal as the basis of the offer, and a lower appraisal for trial.” The claimant noted
that the law was intended to remedy the prior situation where condemnors routinely offered owners
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less than the full value of their property and “less sophisticated, unrepresented owners did not
receive just compensation.” The claimant also argued that legislature intended to require a “one
offer” system.
Additionally, the claimant argued that the fact that there was no provision to
“recoup part of an advance payment” included in any proposed versions of the legislation and it
“was added to the final bill without comment, indicates that the legislature did not contemplate
that condemnor could decrease its offer.”
Finally, the claimant contended that § 304(H) is unconstitutional as applied, since
it results in the condemnee receiving “less than just compensation.” The claimant explained that
where a condemnee purchased property to replace the property condemned, “the transactional
costs involved in selling the replacement property to pay the recoupment will result in the
condemnee receiving less than the final adjudicated value of the property.” The claimant reasoned
that is unfair for condemnee to “bear these transactional costs because of an error by a condemnor
in making its offer” and that to the extent the condemnee has to pay interest “on the excess amount
of an advance payment and in fact has not earned interest equal to the interest awarded, they would
receive less than the judicially determined value of the property.” Moreover, if a condemnee
cannot purchase replacement property because it may have to pay back part of the advance
payment and thus cannot qualify for tax benefits of “1033 of the Internal Revenue Code, or invest
in a Federally designated Opportunity Zone, they are denied just compensation.”
The city countered that § 304(H) is “clear and unambiguous on its face” and
reference to “other sections of Article 3 is unnecessary.” The city emphasized that the intent of
the legislature is more important than the intent of the State Commission on Eminent Domain, that
“recoupment of excess advance payments was part of condemnation law prior to the EDPL” and
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it was “common practice for condemnors to include terms in their advance payment letters to
provide for recoupment.” The city further argued that any “alleged inconsistencies among the
purposes of sections 301-304(A), 304(F) and 304(H) are matter for the legislature not court to
resolve.”
The city further argued that to “require a condemnee to pay back the difference
between the final judicial valuation and the revised offer, rather than the advance payment, would
render section 304(H) meaningless and would result in a condemnor having to pay more than the
judicially determined value of the property.”

The city also asserted that the claimant’s

interpretation is inconsistent with prior judicial precedent where courts awarded the difference
between the advance payment and the final award.
The city noted that § 304(F) permits a condemnor to revise an offer to correct an
error, but that section applies “only to the offer, not to the advance payment, and that once a
condemnee accepts an offer as an advance payment, then condemnor can submit a lower appraisal
at trial, for any reason, not solely to correct an error or miscalculation.” The city emphasized that
its revised offer was not within the meaning of § 304(F), but it had “submitted a different trial
appraisal and that a trial appraisal is not governed by § 304(F).”
The city argued that no “reported case” regarding § 304(H) “looked to the reasons
why the trial appraisal was lower than the advance payment” and nothing in the language of
§ 304(H) “makes an award for the excess advance payment contingent on a condemnor having
complied with section 304(F).”
The city reasoned that when a condemnee accepts an offer as an advance payment,
the condemnee assumes “the risk that the value after trial may be less than the advance payment
and they will be liable for the difference.” The city also asserted that any objection to the city
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exchanging “a lower trial appraisal should have been made at or about the time it was exchanged.”
Here, the parties had stipulated as to the “regulated and unregulated values of the property and the
only issue that was tried was the increment to apply to the unregulated value to account for the
probability of a successful constitutional challenge to the wetlands regulations.”
Furthermore, the city contended that § 304(H) is not “unconstitutional because
neither the transactional costs associated with paying in excess judgment, nor the ability to take
advantage of tax benefits, such as those provided in IRS Code Section 1033, are part of just
compensation, but our incidents of litigation.”
The court explained that Art. 3 must be understood “in the context of New York
being a quick take state,” i.e., “one in which a condemning authority can take title to a property
before paying for it and before the amount, which it must pay as just compensation is determined.”
In a slow take state, the “amount of compensation is established before a condemning authority
takes title.”

Thus, several years may “elapse between the date of vesting and the time

compensation for the property is fixed.” Here, it was over 11 years between the date of vesting
“until the final determination of the value of the property.”
Art. 3 requires that a condemnor make an offer of compensation “for the property
before the value of the property is determined.” Section 304(A) permits a condemnee to accept
the offer which the condemnor is required to make, as “full payment or as an advance payment,
and that if a condemnee accepts the offer as an advance payment, it shall not prejudice their right
to seek further compensation and … the advance payment may not be conditioned on waiving any
other right.” The court stated that a “principal purpose of requiring an advance payment is to
enable a condemnee to purchase a property to replace the property that was taken from them, while
awaiting the termination of the value of the property.”
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The court explained that an offer pursuant to Art. 3 “can only be revised to correct
for error or miscalculation.” The court recognized that there is a “potential of an advance payment
exceeding the final determination of value” … “where a condemnor submits a trial appraisal that
is lower than the appraisal on which the advance payment was based.” The court noted that “where
a condemnor may lower their appraisal after making an advance payment, in some cases, years
after, … a condemnee cannot safely use the advance payment to purchase replacement property.”
The court reasoned that, although “various sections of article 3 … work at cross purposes, the
conflicts between the purposes of the various sections must be resolved by the legislature, not the
court.” The court had to construe the statute as a “whole and all sections must be read and
considered together.”
The court opined that the claimant’s position that the condemnee had to “pay back
only the difference between the final award and the condemnor’s trial appraisal would eviscerate”
§ 304(H) and would not accomplish a purpose of § 304(H) that the condemnor should not have to
pay more than the judicially determined value of the property. The court found that the claimant’s
argument that Art. 3 should require a “one offer” or “one appraisal” was “unconvincing”.
Moreover, § 304(F) provides that a revised offer may be made to “correct an error or
miscalculation.”
The court held that “[s]ections 303-304(A), 304(F) and 304(H) can be reconciled
by reading them together to 1) require the advance payment be 100% of a condemnor’s highest
appraisal, 2) allow a condemnor to rely on a different appraisal at trial, but only where the second
appraisal corrects an error or miscalculation, in the appraisal on which the advance payment was
based, and 3) require a condemnee to pay back the amount of the advance payment that exceeds a
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final award. Such an interpretation would give meaning to all the sections of Article 3 and would
produce a rational result.”
The court believed that there was “no logical reason to only allow an offer to be
revised to correct an error before it is accepted as an advance payment, but then to allow a
condemnor to submit a lower appraisal without cause after the offer is accepted as an advance
payment.”
The court reasoned that “[a]s the advance payment must be based on a condemnor’s
highest approved appraisal, there is no rational basis to allow a condemnor to submit a second
lower appraisal, except where necessary, to correct an error or miscalculation. The limitations on
revising an offer of § 304(F) should properly be read as applying even after the offer has been
accepted as an advance payment. It must be remembered … that a condemnor controls the amount
of the advance payment. While the advance payment must be 100 percent of the highest approved
appraisal, a condemnor can provide whatever legal instructions and assumptions it believes are
appropriate for the appraiser to follow in preparing the appraisal.”
After reviewing the legislative history of the EDPL, the court stated that “the fact
that limitations of Sections 304(F) and 304(H) were first added to the same version of the bill,
together with the fact that a recoupment will only occur where a condemnor submits a lower
revised appraisal, evidence that the legislature tied the allowing a condemnor to recoup portions
of an advance payment that exceeded a final award to limiting a condemnor’s ability to revise its
appraisal to only correct for errors or miscalculations.”
The court found that the claimant waived any objection to the lower trial appraisal
“by not objecting to it until after trial.”

7

The city reasoned and the court agreed that even if a condemnor was “limited to
submitting a lower trial appraisal only to correct for error or miscalculation, the time for the
claimant to have objected was at the time the lower appraisal was made or soon after.” The court
stated that if the claimant believed that if a trial appraisal “differs from the appraisal on which the
offer was based, for reasons other than to correct a mistake or miscalculation, their remedy is to
move to strike the appraisal is violative of Section 304(F), rather than object after trial.”
The court also explained that the appraisals on which advance payments are made
are generally not subject to disclosure or admissible as evidence-in-chief at trial. “Where a
condemnee has a good faith basis to believe that a lower trial appraisal was not submitted in order
to correct an error, then they would have a substantial need for disclosure of the first appraisal,” to
compare the advance payment appraisal to the trial appraisal.
The court noted that the “logic behind the rule that an advance payment of appraisal
is not discoverable …, as material prepared for litigation or as a settlement offer is problematic.
The appraisal on which an offer is based is not strictly material prepared for litigation because it
is a statutory requirement for any vesting, whether or not a claim will be filed. At the time the
offer is made it is not known if the taking will result in a claim.” Moreover, “the offer in a taking
by eminent domain is not merely a settlement offer in the ordinary sense. A condemnor is not free
to make whatever offer they wish. By statute, the offer must be 100 percent of the highest appraisal
of the property.” Further, a condemnor “cannot withdraw or change their offer except to correct
for an error or miscalculation in the appraisal on which it was based.”
Besides not objecting to the trial appraisal at trial, the claimant waived objection to
the trial appraisal because it had stipulated as to the “regulated and unregulated values of the
property” which comprised wetlands. The parties stipulated that the regulated value of the
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property was $248,000 and the unregulated value of the property was $4,552,000. The issue in
dispute was “what increment should be added to the regulated value of the property to account for
the probability that the state wetlands regulations would be found to be a regulatory taking.”
A city appraiser applied an increment of 32% of the difference between the
regulated and unregulated values of the property and the claimant’s appraiser used a 75%
increment. At the time the stipulation was entered into, it was clear that if “increment in the city’s
appraisal was adopted and applied to the difference between the stipulated regulated and
unregulated values, then the award for the property would be less than the advance payment.” The
court concluded that after entering into that stipulation, the claimant could not at this stage object
the city’s trial appraisal.
The court dismissed the claimant’s constitutional challenge. “The obligation to
provide an advance payment comes from New York State Statute rather than the constitution. The
constitution requires only a secure and certain method of compensation, not advance payment.”
The court reasoned that although there may be “some situations where the transaction costs
incurred in selling replacement property in order to pay a … 304(H) judgment would result in such
hardship or diminution of the award as to be unconstitutional, Claimant has made no such showing
to that that is the case here.”
The court agreed that the amount of interest awarded, should not “reduce the
amount a condemnee is left, below the final amount of court.” With respect to the claimant’s
inability to take advantage of the tax benefits of IRS Code Section 1033, the court stated that such
inability did not deprive the condemnee of just compensation, i.e., “relief from capital gains taxes
on an award is not part of just compensation.”
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The court held that the city was entitled to a judgment for $950,012, the “amount
by which the advance payment exceeded the final award” and an appropriate interest award. The
city sought six percent interest from the date of vesting until the date of entry of judgment. The
claimant argued that six percent interest would “unconstitutionally deprive a condemnee of just
compensation in cases where they use advance payment to purchase replacement property or where
they did not earn six percent on the advance payment.”
The claimant further argued that since the excess payment resulted from the city’s
error, the city should “bear the cost of the loss of interest from the time of the advance payment.”
The court noted that the “period of time between the advance payment and exchange of appraisals
can be years and the time until there is a final award even longer.” Here, the city sought six percent
from the date of vesting, which occurred 13 and a half years ago. The court stated that such would
result in the claimant having to pay 81 percent of the excess advance payment on top of the “excess
portion on the advance payment itself.” The court believed that interest would “in effect penalize
the Claimant for having accepted the city’s offer as an advance payment and would leave it with
less than just compensation.”
The court reasoned that “interest to be awarded pursuant to Section 304(H) is not
analogous to the interest a condemnor is required to pay on an award from the date of vesting,
which is based on the fact that the condemnor has taken the property before paying for it.” Rather,
an award of appropriate interest pursuant to § 304(H) “is to ensure that a condemnor does not have
to pay more for a property than its judicially adjudicated value.”
The court considered that it was the city that determined the amount of advance
payment. The city “was able to issue legal instructions to the appraiser to follow, including
whatever facts and assumptions the city deemed appropriate.”
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The city calculated that the portion of the $412,394 in interest it paid on the advance
payment that was attributable to the $950,012 excess was $152,106. The interest of $412,394 was
16.011% of the $2,575,700 advance payment, which is 6% a year of the date of vesting until the
payment was made available in April 2009. Applying the rate of 16.011% to the excess of
$950,012 results in $152,106 in interest. The court concluded that the city’s calculation of the
interest it paid based on the excess portion of the advance payment was correct.
Thus, the court awarded the city interest of $152,106, which represents “the actual
interest it paid that is attributable to the excess portion of the award ….” The city would therefore
recoup a total of $1,102,118. When that amount is subtracted from the total advance payment and
the interest paid on the advance payment of $2,988,094, the claimant is left with an award of
$1,625,688 plus interest of $260,288.
The court stated that the claimant would receive the “full amount of the judicially
determined just compensation and the city gets back all of the excess award and interest on the
excess that is paid.” The claimant will also be liable for any post-judgment interest on this
judgment. Accordingly, the court ordered that the claimant pay the city $950,012 plus interest in
the amount of $152,106.
Staten Island Land Corp. v. NYC, Supreme Court, Richmond Co., Case No. 4013/06, decided
May 7, 2020, Saitta, J.
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Condominiums – Board Entitled to Exercise Right of First Refusal – Price
Allegedly Too Low - Breach of Contract, Breach of Fiduciary Duties and
Aiding and Abetting a Breach of Fiduciary Duty and Tortious Interference
with Contract Claims Dismissed – Co-ops v. Condos
A plaintiff purchaser of a condominium apartment (unit) commenced an action, seeking
damages against the seller, a real estate broker, the condominium and its Board of Managers
(Board) (collectively, “defendants”). The defendants, except for the broker, moved to dismiss the
complaint and to cancel a notice of pendency and for sanctions against the plaintiff. The plaintiff
moved for partial summary judgment on his breach of contract and tortious interference claims.
The unit had been publicly listed for $949,000.00. The plaintiff entered into a contract to
purchase the unit for $850,000.00. The contract provided that the Board had a right of first refusal
(ROFR) to purchase the unit. The (ROFR) was incorporated in condominium’s by-laws. It
specified that the Board had 30 days to elect whether to exercise the (ROFR) after receiving notice
of the sale from the seller.
After the Board had advised the seller that it was exercising its (ROFR), the seller
transferred title of the unit to the Board. The plaintiff thereafter commenced the subject action,
alleging claims for breach of contract, tortious interference with contractual relations, conspiracy
to tortiously interfere with contractual relations, breach of fiduciary duty as against the broker,
conspiracy to breach fiduciary duty and tortious interference with fiduciary duties and/or aiding
and abetting a breach of fiduciary duty.
The plaintiff alleged that the defendants engaged in misconduct “when the Board exercised
its (ROFR) and purchased the Apartment.” The plaintiff contended that the Board did not exercise
its (ROFR) “in the manner required by the by-laws.” The plaintiff further asserted that the seller’s
attorney had admitted that the Board exercised the (ROFR) because the plaintiff’s “contract price
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was ‘too low’”. A defendant who had signed the contract on behalf of the seller, (representative),
was a board member and had voted to override the contract that he had signed. The plaintiff also
alleged that certain defendants were motivated “to show an inflated price for the Apartment so that
the price trend would show publicly as an increase at the asking price instead of a decrease of
approximately 10 percent below the asking price.” The plaintiff further claimed that the broker
had tried to “coerce him into buying the furniture in the apartment, telling him that if he did not,
he ‘could expect that the deal to be derailed.’”
The defendants argued that no breach of contract had occurred, i.e. the Board had “properly
and legitimately exercised its (ROFR).” The plaintiff countered that the (ROFR) had not been
properly exercised because “(1) there was no proper notice of the Contract to the Board; (2) there
was no meeting or vote for the (ROFR) to be exercised; and (3) the sale of the apartment to the
Board was on different terms and conditions than those provided in the Contract, such as not selling
it within 15 business days, not selling it for cash, and not selling it within 60 days of the purported
exercise of the (ROFR).” The plaintiff further argued that the representative was a member of the
Board and had wrongfully participated in the Board’s vote on the (ROFR), given his “conflict of
interest as the party who executed the Contract.”
The court held that the sale of the unit to the Board was not a breach of contract and the
plaintiff, as “a mere contract vendee,” lacked “standing to challenge alleged violations of the bylaws.” The court further held that the representative’s failure to recuse himself had not “frustrated
the purpose of the Contract” and had not violated the “covenant of good faith and fair dealing.”
Even if the representative was obligated to abstain from the vote, the remainder of the Board, “four
out of five members, nevertheless legitimately voted in favor of exercising the (ROFR),” i.e., the
representative’s vote “did not change the ultimate outcome of the vote” and the plaintiff could not
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establish any damages from the failure to recuse. Thus, the court dismissed the breach of contract
claim.
The court also dismissed the tortious interference with contractual relations claim. There
was no privity between the plaintiff and the Board. The plaintiff lacked standing to challenge the
Board’s compliance with its by-laws. The court further found that the Board’s actions “were taken
in good faith to further a legitimate interest of the condominium corporation, especially when
consideration is given to the corporation’s start-up financial status.” The plaintiff had failed to
adequately plead that the Board, by allegedly violating its by-laws, had acted “to intentionally
procure the breach of (plaintiff’s) contract” or that the Board’s exercise of its (ROFR) “was not
taken in good faith in the ‘lawful and legitimate furtherance of corporate purposes.’”
Additionally, the court explained that New York “does not recognize an independent cause
of action for civil conspiracy” and dismissed the claim for conspiracy to tortiously interfere with
contractual relations. The court also dismissed the claim that defendants violated the by-laws by
failing to hold the Board meeting on proper notice, and failing to exclude an interested Board
member and failing to hold a meeting of unit owners. The plaintiff had also alleged that the
defendants had aided the broker in “manipulating public information regarding the Contract” and
“attempting to coerce the plaintiff to buy furniture in the Apartment that was expressly excluded
from the Contract.” The court held that the plaintiff failed to “adequately identify a fiduciary duty
owed to him by members of the alleged conspiracy, or a breach of any such duty” and dismissed
the conspiracy to breach a fiduciary duty claim.
The broker had not moved to dismiss the claims asserted against her. The plaintiff had
alleged that “as a licensed real-estate salesperson,” the broker had “breached her fiduciary duty to
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him once she failed to properly advise plaintiff ‘of her role as a dual agent as the form she supplied
to Plaintiff was not properly completed by her or the Plaintiff.” The plaintiff asserted that the
broker acted as a dual agent who had listed the apartment price as “higher than his Contract price
in an attempt to ‘obtain higher prices for not just the Apartment, but also for the other four
apartments for which (the broker) had the listing with the Defendants.” The plaintiff argued, inter
alia, that the broker had been “working unlawfully to keep the other listings,” had induced the
other board members “to vote in favor of the (ROFR).”
The court found that even if such allegations sufficiently stated a breach of fiduciary duty
claim against the broker, the plaintiff had still failed to “adequately allege facts showing that any
of the other defendants aided and abetted in (the broker’s) alleged breach of fiduciary duties, or
tortiously interfered with such duties.” Thus, the court dismissed the complaint against the
defendants other than the broker and denied the plaintiff’s motion for partial summary judgment.
Comment: Most New York condominium boards lack “purchaser screening rights” that
most cooperative corporations possess. That is why some purchasers, who think that they are
unlikely to be approved by a co-op board because they have a weak employment history, a weak
financial statement, bad credit, a litigious history, etc., will seek to purchase condominiums.
However, as the subject case illustrates, a condominium may exercise a right of first refusal, if
such right is embodied in the governing documents. Such right is rarely exercised, since a board
would then have to come up with the money to purchase the unit. Condominium boards will
occasionally exercise such right when they think that their purchase of a unit is in the best interest
of the condominium, e.g., a purchase price is too low and may diminish the value of other units in
the building. A below market price may involve an estate sale, a seller having financial difficulties
or a seller’s need for a fast sale because of a need to relocate for a new job.
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One of the most high profile disputes involving a condominium board’s right to “veto” a
prospective sale, involved a condominium board’s attempt to prevent real estate investor Abraham
Hirschfeld from selling his apartment to former President Nixon. The board claimed, inter alia,
that the former President’s security detail and other security measures would violate the
condominium’s by-laws and house rules. I, representing Mr. Hirschfeld, argued that the presence
of the Secret Service would not violate the governing documents, that the condominium board’s
sole ability to block the sale was to exercise its right of first refusal, and that the Secret Service
would make the building one of the “safest buildings in New York City.” (At that time, (1979),
the crime rate was escalating rapidly. The New York Times soon thereafter called 1980, the “worst
year of crime in City history.”) That dispute was settled prior to a court decision. It appeared that
President Nixon had changed his mind and preferred to purchase a townhouse.
Interestingly, there are no laws that prevent a cooperative from operating in a manner
similar to a condominium and vice-versa. Thus, it is technically possible for a cooperative to have
a right of first refusal in lieu of a right to screen specific purchasers. However, while it is possible
to legally “transplant” the characteristics of a condominium into a cooperative, such changes must
be accomplished in conformance with the cooperative’s organizational documents. These changes
may involve many practical “challenges.” There may be substantial disagreements as to such
changes among unit owners, agreements with existing mortgages may be impacted and there may
be tax ramifications.
In an effort to enhance the market values of cooperative apartments, some co-op boards
have tried to make the purchase process more “user friendly” by, inter alia, by increasing the
amount of financing that is permitted, establishing more liberal policies with respect to subletting,
making the purchaser approval process faster by simplifying their application and by providing
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some of the amenities that are found in new construction condominiums, e.g., fitness facilities,
children’s play rooms, attractive roof decks, etc.
Some people prefer to live in co-ops because co-op prices are often lower than
condominiums. Co-op buildings often have underlying mortgages and maintenance charges are
higher. Furthermore, foreign buyers and buyers from outside of New York, often prefer receiving
a deed and having broad subletting and occupancy rights and the ability to sell without the
necessity of obtaining board approval of their purchaser. The rest of the world and the rest of the
country are more familiar with condos than with co-ops, which mostly exist in New York.
Additionally, young people often prefer condominiums because, inter alia, they lack a
strong financial statement and want to use the most amount of financing they can get. They often
prefer newer buildings and developers today generally build condos, not co-ops.
However, some people still prefer co-ops because they place a high value on screening
prospective purchasers and limiting prospective occupants. Recent stories about apartments being
used by strangers who do not respect building rules, e.g., by smoking in non-smoking buildings,
creating excessive noise from late night parties, engaging in illegal activities such as the sale of
illegal drugs or prostitution, reinforce such co-op owners’ perceptions that there are certain
benefits to a screening process.
In the subject case, the court found that there was no evidence that the exercise of the right
of first refusal was not based on a good faith effort to further the condominium’s legitimate
interests. This was not a case where a board exercised its right of first refusal to block a sale, so
that a board member could purchase the unit for his or her own family.
Since this case involved a suit by a prospective purchaser, the court also found that the
plaintiff lacked standing to assert violations of the condo’s by-laws. With respect to co-ops, most
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sellers do not sue their boards when a prospective purchaser is rejected. They don’t sue because
most sellers need or want to sell relatively quickly and they do not want to “carry” their apartment
unit for years while the parties pursue pre-trial discovery, engage in motion practice, await a trial
and then wait for the end of the appellate process. Moreover, generally co-op boards are not
required to provide reasons for the rejection of a purchaser. Thus, if someone thought that a
rejection was predicated on an illegal or otherwise improper reason, it would likely be difficult to
uncover admissible evidence of such wrongful conduct. Moreover, while a seller would have to
fund his or her litigation, a board’s ongoing legal costs will be funded by the entire building. Thus,
most sellers would rather move on to a new buyer who may be more acceptable to this board.
Segev v. 262 N 9 LLC, Supreme Court, New York County, Case No. 651697/2018, decided
March 20, 2019, Scarpulla, J.
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Condominiums – Prospective Condo Purchaser Who Could Not Purchase Sued For
Tortious Interference With Contract, Breach of Contract, Breach of The By-laws and/or
Breach Of Plaintiff’s Third-Party Beneficiary Status Under The By-laws, and Breach Of
Fiduciary Duty – Court Dismissed All Claims Except Tortious Interference With Contract
– Board Failed To Exercise Right Of First Refusal – Payment of Processing Fee Did Not
Create A Contract – Board President Allegedly Didn’t Want Noisy Children Living Above
His Apartment and Board Allegedly Concerned About Low Price Affecting Values In The
Building
A prospective purchaser of a condominium unit who was unable to purchase the
subject unit, sued the condominium association’s Board of Managers (Board) and individuals who
are board members for “tortious interference with contract, breach of contract, breach of the ByLaws and/or breach of plaintiff’s third-party beneficiary status under the By-Laws, and breach of
fiduciary duty.” The defendants moved to dismiss the complaint for lack of standing, failure to
state a cause of action, and based on documentary evidence, pursuant to CPLR 3211(a)(1), (3),
and [7].
On this motion, the court was required to “accept as true the factual allegations of
the complaint and accord the plaintiff all favorable inferences which may be drawn therefrom….”
The court’s task was to determine “whether deeming the pleading to allege whatever can be
reasonably implied from its statements, a cause of action can be sustained” and “[i]f the plaintiff
can succeed upon any reasonable view of the allegations, the complaint may not be dismissed….”
The court found that the plaintiff lacked standing to assert claims based on an
alleged breach of the bylaws. The bylaws “did not apply to her directly or as a third-party
beneficiary, as she was solely a prospective unit purchaser.” The court also dismissed the breach
of fiduciary duty claim for the “same reason”, noting that no facts were alleged that “would
establish a fiduciary relationship between her and any of the defendants.”
Additionally, the court dismissed the breach of contract claim that alleged a
“contractual relationship” between the plaintiff and the defendants based on a “processing fee she
1
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paid to the condominium to review her request to purchase the unit”. There were “insufficient
facts to demonstrate that she and the (Board) entered any contract. There was no offer, no
acceptance, and no privity.” The seller had “asked the board to review the application and instead
of paying the fee, asked the buyer to pay it. That does not create a contract between the (Board)
and the prospective purchaser.”
However, the court held that the plaintiff had standing to assert the tortious
interference with contract claim. She alleged that the President of the Board lived directly below
the subject unit and he did not want children “living above him.” The plaintiff had young children.
Furthermore, the contract was subject to a short sale approved by a bank that held the first lien on
the unit. The sale had been approved by the bank. The plaintiff alleged that the Board was
concerned that a low price would lower the value of the other units in the building.
The Board had not exercised its right of first refusal (ROFR), but refused to provide
a document which the Board “ordinarily provides”, stating it was not exercising its ROFR. Absent
such document, the plaintiff’s lender would not close. The by-laws did not require issuance of
such document, but it was the “custom and practice” in the subject development. The development
had different buildings with different boards of managers.
As result of the delay, “the holder of the second lien on the unit foreclosed on it,
preventing plaintiff from closing.” An auction was held approximately two months after plaintiff
was supposed to close and the unit was sold to an investor, subject to the first mortgage lien.
Additionally, the court dismissed the claims against the individual defendants.
Each such defendant had been named in their individual capacity, not in their capacity as officers
or directors of the (Board).

The court explained that an action against a “unincorporated

association (which is what a condominium is in New York) must be maintained against its
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president or treasurer….” The court also ordered the caption be amended to correct the name of
the Condominium to comply with General Associations Law § 13.
Comment: Generally, condominium documents provide that a board’s remedy to
block a proposed sale is to exercise a ROFR. (Many years ago, when a condo board objected to a
unit owner’s sale of a condo unit to former President Nixon, I, on behalf of the seller, argued that
the board’s sole remedy was to exercise its ROFR. The board had alleged that the presence of the
Secret Service would violate its by-laws. The matter was settled.)
In the subject case, the prospective purchaser alleged, inter alia, that the board
president had interfered with her contract for a personal reason, not for a good faith reason that
furthered the interests of the organization, i.e., concern over noise from children above his
apartment. In addition, the plaintiff alleged that the board president also was concerned that a low
price would have an adverse impact on the valuation of other units in the building.
The recent pandemic related decline in the market values of New York City
apartments has created a dilemma for certain co-op boards. They are concerned that a low sales
price may impact the appraised value of all units in their buildings. Unless organizational
documents provide otherwise, which they rarely do, co-op boards lack a ROFR. However, they
generally may reject a purchase contract without stating a reason. They cannot reject a purchase
contract on a statutorily prohibited ground, e.g., illegal discrimination based on race, religion, age,
family status, gender, etc.
Since co-op boards are not required to state their reason for a rejection, it is difficult
to establish the reason for a board’s rejection of a purchase contract. Moreover, rejection based
on a low price does not violate anti-discrimination laws.
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Thus, a selling shareholder in a co-op building may be unable to sell their apartment
in a weak real estate market, such as the current pandemic-stricken New York City market, because
a co-op board may deem the sale price too low.
What is a price that is too low? Is the price too low if it reflects the current market?
If a board believes that the current weak pandemic impacted market will only last a relatively short
time and the market will return to pre-pandemic prices within 12, 18 or 24 months, is a board
justified in rejecting all proposed sales that are at current market prices?
If a co-op board rejected all sales at current market prices, it would be blocking
their shareholders from selling their apartments for such period of time and thereby requiring that
their shareholders continue to carry their apartments until the market returns to pre-pandemic price
levels. Shareholders may question how anyone can say, with any degree of certainty, when the
market will return to the pre-pandemic level.
The decision to sell one’s apartment is not a decision that is made lightly. A seller
may have lost their job, may have suffered a significant diminution of income, may need a larger
apartment to accommodate a growing family, may need to downsize because they lost a spouse or
partner, or may need to relocate for job, health or family reason. Thus, if a board blocks all sales
during the pandemic driven market decline, it may be inflicting significant hardship upon existing
shareholders, including some who elected the board.
In contrast, a selling condo unit owner can usually argue that the board’s only
remedy to address a “low price” concern is to exercise its ROFR. Boards rarely exercise such
rights since they would have to raise money to purchase the apartment.
Co-op shareholders rarely sue their co-op boards for blocking a sale. Why? They
often need a sale and they believe that finding a new purchaser will take less time than it would
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take to prevail in a litigation, especially if one also considers the length of the appellate process.
Of course, there is also the cost of litigation to consider and uncertainty as to the result of litigation.
An individual shareholder may not want to or may not be able to fund a litigation
against his or her board. The board, on the other hand, can use the cooperative’s maintenance
income to fund litigation. Additionally, the directors often have directors’ and officers’ insurance.
Moreover, since co-op boards need not disclose the basis for rejection of a prospective purchaser,
a shareholder may be unable to provide evidence that the board rejected a purchaser for a reason
that is illegal or that the board otherwise violated the “business judgment rule.” See Levandusky
v. One Fifth Ave. Apartment Corp., 75 N.Y.2d 530.
Thus, most shareholders will not sue their boards for rejecting proposed purchasers
and will just move on to their next purchaser. Many boards will recognize that the “very low
price” is actually the current market price and will approve such sale. They believe that is the “fair
way” to treat their shareholders.
Additionally, boards know that some prices which appear to be very low are in fact
justified by the apartment’s poor condition. The selling shareholder may have lived in the
apartment for more than 15-20 years and had not renovated the apartment since they moved in.
Thus, a new purchaser may make an offer that reflects the purchaser’s need to spend substantial
monies on needed renovations. Co-op boards generally encourage such renovations because they
will ultimately increase the value of everyone’s apartments. Furthermore, boards do not want their
building values to decline because their building gets a reputation in the brokerage community as
having a very difficult board.
Generally, prospective purchasers do not sue co-op boards that reject them since
the boards have neither a fiduciary relationship nor a contractual relationship with the prospective
purchasers and they too lack evidence that a board rejected their application for an illegal reason.
5
HF 13717140v.1

Since they may seek to purchase a co-op apartment in a different building, they would rather not
have a litigation against another co-op board on their record. Co-op boards may not approve
purchasers who appear to be “litigious.”
Tumayeva v. Oceana Condo. No. Two, Supreme Court, Kings Co., Case No. 515695/2020,
decided Feb. 5, 2021, Silber, J.
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Condominiums – Lien Foreclosure Against Developer – Developer Claimed
Board Showed Favoritism by Not Placing Liens on Units Owned By Other Unit Owners –
Developer Failed to Allege Information as to Relative Values of Other Such Units and
Relative Amounts of Indebtedness for the Assessments – Board’s Decisions Were Protected
by Business Judgment Rule
A plaintiff condominium corporation moved for a summary judgment on a cause
of action which sought to foreclose a lien against the developer of the subject building (building)
and sponsor of the condominium offering plan (Sponsor). The condominium also sought to strike
the Sponsor’s affirmative defenses and sought dismissal of the Sponsor’s and individual
defendant’s counterclaim “for breach of fiduciary duty.” The individual defendant is a principal
of the Sponsor. Additionally, the condominium also sought to sever the foreclosure lien claim and
an “order of reference to appoint a referee to compute the amount owing on the subject lien.” The
motion was unopposed.
The Sponsor retained three commercial units at the building. It had failed to pay
$684,595.30, “its proportionate share of two special assessments … levied by the Condominium’s
Board of Managers (Board) on all of the units in the Condominium in order to pay for repairs to
common elements of the building.”
Based on the Sponsor’s failure to pay, the Board “docketed a lien, in the amount of
$105,000, on the commercial units, pursuant to Real Property Law §§ 339-z and 339-aa, on
January 10, 2018.” The Board acknowledged that part of the outstanding common charges had
been paid on August 20, 2020.
The court explained that “owners of units in a condominium building are required
to pay their proportionate share of charges assessed to repair and maintain the common elements
in the building.” The individual defendant acknowledged at his deposition that he had not paid
the assessments. When asked why he stopped paying assessments, he answered “[b]ecause I don’t
have the money to pay them.”
1
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The defendants’ answer alleged six affirmative defenses, i.e. “failure to state a
cause of action”, “the Complaint is barred by documentary evidence,” “plaintiff has not set forth
facts sufficient to pierce the corporate veil”, “the causes of action are duplicative”, “the claim
alleging fraud lacks the requisite particularity” and the “claim of negligence is time barred.”
The court observed that the affirmative defenses were “stated formulaically, with
no factual basis, such as, for example, ‘plaintiff has not set forth sufficient facts to pierce the
corporate veil….” The court held that the defenses therefore “must be dismissed.”
The defendants’ counterclaim alleged “favoritism on the part of the Board, insofar
as the Board placed a lien on (Sponsor’s) commercial units, but refrained from placing liens on
the units of other owners who were also allegedly in arrears paying the special assessments.”
However, the counterclaim alleged “nothing about either the relative values of the
units, or the relative amounts of their owners’ indebtedness for the assessments.” The defendants
had not even suggested “that the assessments were not imposed for work that would benefit the
condominium as a whole.” Accordingly, the court held that the Board’s decisions were “clearly
protected by the business judgment rule, which insulates it from liability.”
Thus, the court granted the condominium summary judgment on its lien foreclosure
cause of action and severed such claim. The court further directed that a Judicial Hearing Officer
(JHO) or a Special Referee be designated “to determine the following individual issue of fact, …
the issue of the current amount of money owed by (Sponsor) to plaintiff, including any costs,
interest and/or attorneys’ fees….”
Bowery 263 Condo Inc. v. D.N.P. 336 Convent Ave. LLC, Supreme Court, New York Co.,
Case No. 153614/2015, Cohen, J.
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Condominiums – Construction Claims Against Sponsor, General Contractor,
Subcontractors and Architect – Court Denies Motion to Compel Arbitration – Claims
Were Inextricably Intertwined – A Contrary Decision “Would Create An Unworkable
Fracture Between the Various Parties” and “Would Prolong the Litigation and Invite An
Inconsistent Result”
The plaintiff is a condominium corporation. The defendant was the condominium
sponsor (Sponsor). Pursuant to separate agreements with the Sponsor, a third-party defendant
acted as the general contractor (GC) for the condominium project. Third-party defendant entities
were subcontractors for the GC. Two third-party defendants were alleged “alter-egos” of one of
the subcontractors.
In August 2018, the plaintiff commenced the subject action, seeking to recover
damages arising from water leaks that were allegedly caused by the GC’s failure to construct the
building in accordance with all “applicable building codes, plans, and specifications” as required
by the contract between the plaintiff and (Sponsor).
The complaint cited water damage from persistent leaks arising from multiple
sources, “including from gaps in the roof membrane, a missing skirt piece, lack of waterproofing
in the roof, aluminum copings on the roof that were improperly fastened with screws driven into
wooden boards, lack of waterproofing for the bulkhead door on the roof, improper pitch of the
balconies of the apartments, and an improperly installed Exterior Insulated Finishing System . . .
.”
After the Sponsor filed an answer, it commenced a third-party action against the
GC, asserting claims for “common law indemnification, contractual indemnification, negligence,
breach of contract for failure to procure insurance coverage naming (Sponsor) as an additional
insured, and contribution . . . .” Thereafter, the Sponsor commenced a second third-party action
against the Sponsor’s architect (Architect), asserting claims for “common law indemnification,
contractual indemnification, negligence, breach of contract for failure to procure insurance
1
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coverage naming (Sponsor) as an additional insured, and contribution….” The Sponsor also
commenced a third-party action against multiple sub-contractors, asserting similar causes of
action.
The GC appeared in the first third-party action by moving to compel arbitration of
the claims alleged in the action, under the terms of the agreement between the Sponsor and the
GC. That motion had been denied because pursuant to the AIA contract (American Institute of
Architects) between (Sponsor) and (GC), “the entity identified as the ‘Initial Decision Maker’- an
integral part of the arbitration scheme fixed in that agreement - would be none other than (the
Architect), a party defendant in this action.”
The court previously held that to “sever the action for arbitration ‘would be to create
an unworkable fracture between the various parties to this lawsuit, all involving a single set of
underlying factual circumstances.’” The court further observed that if the motion to compel
arbitration were granted, the Sponsor and other parties “would have to juggle . . . different, and
possibly inconsistent forums (one judicial and one arbitral) involving, quite probably, shared issues
of fact and law….”
The Architect thereafter moved to compel arbitration in the second third-party
action, pursuant to the terms of the agreement between it and the Sponsor. The Sponsor
acknowledged that its agreement with the Architect embodied an arbitration clause. It opposed
the motion on the ground that its claims against the GC and the sub-contractors “are inextricably
intertwined with its claims against (Architect) because ‘they both arise out of alleged negligence
in design and construction of the Condominium building….’”
The Architect countered that the Sponsor would not be prejudiced by having to
arbitrate since “issue has not been joined in the second third-party action and that arbitration does
not present a risk of inconsistent verdicts because (Architect) is only a party to the second third2
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party action and not the case-in-chief or other third-party actions.” The Architect also argued that
since it is only in privity with the Sponsor, “neither the Plaintiff nor any other party in this action
may allege a direct claim against it and must instead ‘seek recovery against Third-Party plaintiff
(Sponsor), who in turn may seek contractual indemnity or breach of contract against (Architect) at
arbitration after the underlying direct claim has been resolved . . . .’”
The court explained that “an arbitration clause in a written agreement is enforceable
… when it is evident that the parties intended to be bound by the contract…. However, claims that
are ‘inextricably intertwined’ should be resolved in the same action in the same form….”
Here, the court cited “shared issues of fact and law” that “exist across the case-inchief and the three third-party actions.” The court noted “questions of fact” as to “whether the
water leaks that purportedly caused damage to the Condominium were caused by flawed design,
construction, or other causes.” The court emphasized that resolution of those questions will
“necessarily involve (the Architect), (the GC) and the subcontractor defendants.”
The court further stated that “[i]n the absence of a contractual agreement to
arbitrate, a party cannot be compelled to arbitrate….”
The court observed that since the contracts “at issue in the case-in-chief and the
third third-party action do not contain contractual agreements to arbitrate, the parties in those
proceedings cannot be compelled to arbitrate, and this court has already declined to compel the
parties in the first third-party action to arbitrate.” Thus, the court held that it is the “only forum
where all of the inextricably intertwined claims among these parties rising from the Condominium
project may be tried together.” Therefore, the court denied the motion to compel arbitration, since
“to hold otherwise would ‘create an unworkable fracture between the various parties to this
lawsuit’, and would “prolong the litigation and invite an inconsistent result from the arbitration
forum.”
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Accordingly, the court denied the motion to arbitrate, and directed the Architect to
file an answer.
Comment: This decision is of interest since so many new construction residential
condominium buildings have construction defects. Such defects often include water leaks from,
inter alia, improper roof or window installation, pipes and joint connections, defective floors due
to improper installation or defective materials, HVAC (heating, ventilation and air conditioning)
system failures attributable to poor design and/or installation, excessive noise, electrical and/or
elevator system failures and failure to build in conformance with the Offering Plan and/or
applicable building codes.
In many, but not all cases, the parties responsible for the defects include the
sponsor, the general contractor, subcontractors and design professionals. These situations often
involve multiple parties casting blame on each other. In many cases, they are “all correct”, i.e.,
each contributed to the problems.
In certain cases, however, there are valid defenses to construction defect claims
asserted by condo unit owners. For example, warranties may have expired, statutes of limitations
may have expired and/or problems may be attributable to poor maintenance practices while the
building was under the control of the “independent board.” After a sponsor turned over control of
the building to an independent condo board, defects may be caused by reasonable wear and tear or
by significant acts of God such as hurricanes or “superstorms.” Sometimes, condo owners make
demands that exceed the sponsor’s legal obligations.
Additionally, there could be good faith disputes as to how to remedy a problem. Is
repair an adequate remedy or is a total replacement necessary? There could be good faith disputes
as to the method of repair or the extent of a replacement and the costs thereof.
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Moreover, there could be disputes as to whether a defect is a “common area” defect
or a defect that is an individual unit defect. This distinction could impact the role of the condo
board and the nature of releases to be provided as part of a settlement.
Responsible sponsors will recognize construction defects and attempt to resolve
these issues in a timely and appropriate manner. They do so because it is the “right thing to do,”
it is their legal obligation, they have concern about possible regulatory action by the Attorney
General, they wish to avoid costly and protracted litigation and/or they care about their reputation.
Reputation is particularly important for sponsors who have multiple projects or expect to have
future projects. They may have concern as to whether their conduct on one development might
adversely impact other matters before the Attorney General.
Some sponsors may say that they need litigation to bring their contractors and
subcontractors into a settlement. However, that is not a defense to a sponsor’s failure to meet its
legal obligations.
It is against this background that the subject court determined that if some parties
pursued their claims and asserted their defenses in court and other parties pursued their claims and
asserted their defenses in arbitration, resolution delayed for a very long time and there would be
significant risk of inconsistent decisions.
The 277 E. 7th St. Condo v. 277 E. 7th St. LLC, Supreme Court, New York Co., Case No.
654292/2018, decided March 9, 2021, Nock, J.
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Contracts-Religious Corporation Sale of Property “Outsiders” Tried To Take Over the Congregation Congregation’s Request for Approval To Sell Its
Property Denied - By-laws Were Never Amended
And Not Followed - They Were Deemed To Be
Abandoned

Petitioner congregation “A”, a religious corporation, sought judicial approval of
the sale of its property (Property) to a purchaser (Purchaser). The sale price was $13 million.
The Petitioner was to retain “a long-term lease for office space in the building at $10 per year.”
Three million dollars of the proceeds were to be used “as a reserve for the continued operation”
of the congregation’s activities, “to be controlled by Petitioner’s president, [‘B’].”
Approximately $10 million was to go to organization [“C”], for the construction of a new
synagogue in Jerusalem.
The Petitioner had filed an original petition and an amended petition. The
petitions “contradict[ed] each other” as to how the sale was authorized by Petitioner and
contained “many unexplained inconsistencies.” They included different sets of unsigned and
undated by-laws, “and sought to have the court approve the sale based on completely different
theories.” “B” had verified both petitions as President and presiding clergyman, but he changed
his title “in the amended petition to reflect Petitioner’s new theory of approval and new amended
by-laws.”
The Petitioner initially alleged that the sale had been “authorized and approved
according to its by-laws by the 2012 Board” and “members subsequently approved the sale and
proposed distribution of proceeds at a membership meeting and the Board re-confirmed the
sale.” The by-laws attached to the initial petition had been certified in 1982 by “B”’s father.
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The 1982 by-laws provided for members and regular membership meetings. The first petition
discussed Petitioner’s services “as a house of worship and continuation of such services.”
The court denied approval of the sale, dismissed the amended petition and made
several findings of fact.
Two groups were competing for control of the Petitioner. Each group claimed to
be the “legitimate,” rightful Board of Trustees/Directors . The first group was led by “B”, who
claimed to be the Petitioner’s president and Chairman of its Board. “B” claimed that the Board
had been elected in 2012 (2012 Board). “B”’s supporters asserted that they are members of
Petitioner, since they regularly use the premises “for the… study of the Talmud”. None of the
alleged 2012 Board members “or qualified voters live near the premises, … or attend the regular
worship services held in the sanctuary and some had never been to the premises prior to
attending the meeting” where they purportedly “elected to the Board.”
The second group was led by “D”. “D” claimed to be the president and a member
of the Board of Trustees that had been elected in 2016 (2016 Board). The 2016 Board was
elected by people who claimed to be members of the Petitioner, “because they attend the regular
worship services on the Sabbath and Jewish holidays conducted by” Rabbi “E”.
The Purchaser had intervened in the matter to support the petition for judicial
approval of the sale. Objectors alleged that they were members of the Petitioner “as congregants
and regular attendees of Petitioner’s regular worship services” and they were “donors”. The
objectors argued , inter alia, that the sale had not been legally authorized by a legitimate Board;
the Board was not elected by lawful members of Petitioner or qualified voters; “the legitimate
members were not notified of the meeting;” and “the election and subsequent approval of the
sale violate … the Religious Corporation Law (RCL) and are therefore void and invalid.” Some
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objectors, citing an appraisal that valued the property at approximately $42 million, argued that
the $13 million sale price was “well below the market value of the property.”
The amended petition cited “recently found amended by-laws” which provided
that the Petitioner had no members and alleged that the 2012 Board of Directors had been elected
by individuals from the Petitioner’s “community of interest which voted to approve the sale
solely on an advisory basis since they were not required to do so.” The Petitioner asserted that it
had “ceased operating a house of worship many years ago” and had “spun off such services to a
new, separate” religious entity [“F”]. The Petitioner claimed that since 2000, it had leased the
premises to a “private nursing home”, and that the lease was thereafter amended to permit a
separate congregation “to continue to worship in the sanctuary space.”
Rabbi “E” asserted that he had been the rabbi for the Petitioner for 35 years and
that the synagogue held services “twice a day during week days and services on Friday evenings,
Saturdays and all Jewish holidays.” Rabbi “E” claimed that the synagogue had “no membership
dues and he is only aware of the members who pray in the synagogue.” Evidence indicated that
Rabbi “E” was paid by Petitioner and not “F”. Some congregants asserted that “they attended
services held by Petitioner, … they financially contributed to support Petitioner’s activities and
… they were members of Petitioner’s synagogue.”
Although the sale had previously been approved by the NYS Attorney General’s
office (AG), the AG asked the court “determine whether the sale … was properly approved and
which individuals were proper members of Petitioner’s Board and members of Petitioner.” The
intervenor Purchaser had moved to strike the objections, or in the alternative, for an order
approving the sale and placing the sale proceeds in escrow subject to the court’s determination of
how the proceeds should be distributed.
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The court found that the sale was “null and void,” since “it was not properly
approved by anyone with authority to act on Petitioner’s behalf.” The petition and amended
petition were dismissed with prejudice; and the purported amended by-laws were held to be “null
and void.” The court also held that 1982 by-laws “were technically in effect … at all relevant
times since 1982 because such by-laws were never legally and properly amended, however since
neither by-laws were followed over the years, the court deems them to have been abandoned for
all relevant purposes.”
The court found further that the Petitioner did “not cease to … operate a house of
worship, it did not legally … split off all of its religious services” to another religious
organization; and the Petitioner “continued to … operate a house of worship in the sanctuary” at
all relevant times; certain objectors and intervenors had standing to challenge the sale and
distribution of the proceeds; and “at the time of the contract of sale, the authorization of such sale
…, there was no legitimate Board of Trustees/Directors in place which was authorized to act on
Petitioner’s behalf.” Moreover, the Petitioner’s alleged 2012 Board of Trustees/Directors, had
not been legally “elected pursuant to the [RCL], nor according to either set of by-laws, and the
2012 Board [was] not authorized to act on Petitioner’s behalf during the relevant times”; and the
purported 2016 Board of Trustees was also not legally elected pursuant to the 1982 by-laws
(which by-laws the court deemed abandoned). The court further held that the 2016 Board was
legally and properly elected pursuant to the RCL and the 2016 Board was the legitimate Board
authorized to act on behalf of Petitioner’s behalf.
The court opined that the 2016 Board was in “a better position to act on
Petitioner’s behalf” because the members “regularly attended worship services on the Sabbath
and holidays, prayed in the synagogue during the week and/or financially contributed to
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Petitioner for many years prior to the election, including the year before the election as required;
they were local residents who regularly used the facility and benefited most by Petitioner’s
services; and they were most concerned with the success and continuation of Petitioner’s
services to its members/congregants and the lower east side community. . . .” Moreover, the
Amended Certificate of Incorporation approved by the 2016 Board and Petitioner’s members,
was “legally valid and binding upon Petitioner.”
Given the lack of valid by-laws, the court looked to the RCL for “guidance based
on the totality of the circumstances, including the credible evidence, conduct of the parties in
Petitioner’s daily operations and on the intent of the individuals involved.” The court
determined that the Petitioner’s “purported amended by-laws” violated “the RCL by providing
that the corporation has no members.” The “amended by-laws” were “unsigned, undated,
uncertified”, did not state that they are amended by-laws and there was no supporting documents
to provide details of their enactment. There was also no evidence that the Petitioner followed
“either set of by-laws for over thirty years, so that they were both deemed abandoned.”
The court was not convinced that the Petitioner “no longer conducted regular
worship services and that it split off and assigned such duties to the newly formed” congregation
in 1993. No provision under RCL Art. 10 authorized “such a split of a religious corporation,”
and the alleged new congregation’s corporate documents did not mention the Petitioner or that it
was assuming the Petitioner’s religious responsibilities. The alleged new congregation’s by-laws
only required “eight Trustees to be elected annually, which violates the provisions of the RCL
that require a minimum of nine Trustees, 1/3 of which must have expiring terms annually.”
Moreover, if the Petitioner no longer conducted services, “it could no longer be a religious
corporation under Article 10” and it needed to “seek court approval to dissolve according to the
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provisions of the RCL.” The Petitioner had also failed to amend its articles of incorporation
which required religious services and “failed to provide sufficient verification or legitimate
corporate documents” to show “that it no longer operated a house of worship and assigned such
responsibilities to another entity.”
The court noted that Rabbi “E” had conducted regular worship services and the
regular congregants had not been aware of the alleged separate entity, nor the sanctuary’s alleged
lease agreement. The “spin off” synagogue’s name “was not prominently displayed in the
synagogue, the congregants were not notified of the change, and, until after this litigation began,
the name on the bulletin board remained” the original name of the congregation. Furthermore,
the petition which had previously been submitted to obtain approval of the prior nursing home
lease, included admissions that the Petitioner was a religious organization that conducted a house
of worship and that proceeds from the sale of the nursing home equipment would be used to
refurbish the synagogue for the continuation of services at the congregation’s premises. That
petition did not mention any separate entity that would be conducting services and there was no
information that a separate congregation “had any regular corporate activity over the years,
including meetings, elections, religious services …” Thus, there was “no evidence that the day
to day operation and control of the synagogue was ever transferred from Petitioner to the [spinoff] entity.” Additionally, Rabbi “B” appeared to have “forgotten about the new entity as he
failed to mention it in his original petition.”
The court held that objectors had standing to challenge the subject sale and
distribution of proceeds. Non-Profit Corporation Law (NPCL) §511(b) “strictly defines persons
entitled to appear at a hearing to challenge or object to the approval of a sale as a ‘person
interested’ who is a ‘member, officer, or creditor of the corporation’. . . .”
6

The Purchaser intervenor had argued, inter alia, that certain objectors were not
“members, officers or creditors of Petitioner; they do not pay any membership dues to Petitioner;
they have no connection to Petitioner; they waived their rights to object by failing to do so at any
of the prior meetings, timely notice of which was posted on the door to the sanctuary” and the
Petitioner no longer operated a house of worship and no longer had members according to its
amended by-laws. The court noted that it is possible that certain objectors may claim to be
members of the “spin-off” congregation, merely because they attend services in the sanctuary,
but are not members of the Petitioner. The Purchaser also challenged the objectors’ standing
because the Purchaser agreed to provide the congregation with adequate space in the new
building, which would include parts of the old sanctuary and a temporary facility. Additionally,
the Purchaser contended that certain objectors were only really challenging the distribution of the
sale proceeds because they believe “that [‘B’] fraudulently solicited donations…” Since such
“allegation is the subject of the Nassau County case and there has been no judgment in that
case,” the objectors were not Petitioner’s creditors.
Certain objectors argued that they regularly attended worship services in the
sanctuary, they made financial contributions to the Petitioner and “the new location” would be
“insufficient because the. . . residents have no way to get to services without using motorized
vehicles on the Sabbath and holidays.” Objectors also asserted that “donor records refer to each
donor as a member and assigned each of them a member number.”
Since the Petitioner’s amended by-laws stated that the Petitioner had no members
and such by-laws were invalid and abandoned and since the Petitioner “maintained no approved
set of guidelines to establish its membership,” the court held that objectors were members of the
Petitioner pursuant to RCL §195, regular since they attended Petitioner’s worship services and
7

contribute financial support to Petitioner. The court also held that “B” was not a legitimate
member of the Board and lacked authority to approve the sale since he had claimed to have
served as a member of the Board of Trustees for over 20 years, “when he was only permitted to
serve for three years.” At the time of the sale, “there was no legally functioning Board, as the
Board did not have at least nine members, elected to three-year terms, with 1/3 having been
substituted by newly-elected members of the Board annually as required by the RCL.” Thus,
neither “B” nor any Board could approve the sale of the premises.
The court further explained that 2012 election violated the RCL, the Petitioner’s
articles of incorporation and both by-laws. Although the Petitioner claimed that it had no
members, the 2012 Board’s records refer to members and membership meetings. The court held
that “the 2012 Board members were not members of the Petitioner, they were not elected by
qualified voters of Petitioner, they were not elected at a duly noticed meeting according to the
RCL, and the true members of Petitioner were not properly notified of the election meeting or
any subsequent meeting.” Moreover, the members of the 2012 Board and individuals who
elected them did not live near the synagogue and had not attended regular services on the
Sabbath and holidays and had “no connection to Petitioner prior to attending the meetings.”
Some of such alleged members “had never even been to the synagogue prior to the election,
some had no previous information about the sale, some were members of [‘C’] or paid by [‘C’]
and one admitted that the Board was elected solely to approve the sale.” Thus, “these individuals
were outsiders who were solely brought in to vote for a Board of Trustees/Directors to approve
the sale and distribution of the sale proceeds and they had no affiliation with Petitioner, nor any
concern for local residents and congregants who regularly benefit from Petitioner’s religious
services.”
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Finally, the court held that the 2016 Board of Trustees had authority to act on
Petitioner’s behalf, since that Board had been properly elected pursuant to the RCL and it had
“properly amended Petitioner’s articles of incorporation and filed it with the court.”
Accordingly, the court, inter alia, denied approval of the contract of sale of the premises.
COMMENT: This case illustrates the types of disputes which are occurring throughout the
country, among factions of religious congregations with respect to proposed sales of
congregational properties.
Many congregations can no longer finance the ongoing costs of maintaining their
properties. Older houses of worship have deteriorated and have significant structural problems.
Furthermore, many congregations need the sale proceeds to further their religious missions.
Moreover, as many congregations’ financial needs have increased, their memberships have
decreased. Some purchasers agree to provide new places of worship within or adjacent to the
new buildings that purchasers develop. Additionally, many places of worship are located in
areas where real estate values have soared.
These cases often involve allegations that members did not receive proper notice. Many
such cases involve disputes as to the identity of the “members” entitled to vote and whether there
was compliance with an organization’s governing documents. These problems are often
compounded by the failure of religious organizations to consult with lawyers as to corporate
compliance issues. As a result, these cases often require judges to analyze “sloppy, inadequate
or inconsistent” internal corporate records, conflicting affidavits and various statutes such as
New York’s Religious Corporation Law and Not for Profit Corporation Law.

Matter of the Home of The Sages of Israel, Inc., 153111/2015, NYLJ 1202801142382, at *1
(Sup., NY, Decided October 16, 2017), Edwards, J.
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Contracts – Lender’s Conditional Letter Was
Not A “Mortgage Commitment” - Buyers Failed
to Obtain Final Mortgage Commitment, Failed to
Ask for Extension and Failed to Timely Cancel
Contract – Sellers Entitled to Keep Deposit

This case involved a failed purchase/sale real estate transaction and a dispute over
the down payment. Plaintiff buyers moved for summary judgment and the defendant sellers
cross-moved for summary judgment dismissing the complaint. The court granted the sellers’
cross-motion to dismiss the complaint.
The buyers sought to purchase a condominium owned by the defendants. The
parties had entered into a contract of sale (Contract) on Jan. 26, 2017. The buyers had provided
a $10,000 downpayment. The Contract contained a mortgage contingency clause which
provided that:
The obligations of Purchaser . . . are conditioned upon issuance on or
before thirty (30) days from the date hereof (the “Commitment Date”) of
a written commitment from an Institutional Lender pursuant to which
such Institutional Lender agrees to make a loan other than a VA, FHA or
other governmentally insured loan to Purchaser, at Purchaser’s sole cost
and expense, of $800,000 or such lesser sum as Purchaser shall be
willing to accept. . . .

The Contract further provided that:
If such commitment is not issued on or before the Commitment Date,
then, unless Purchaser has accepted a commitment that does not comply
with the requirements set forth above, Purchaser may cancel this
Contract by giving Notice to the Seller within 5 business days after the
Commitment Date, in which case this Contract shall be deemed
cancelled and . . . the Downpayment shall be promptly refunded to
Purchaser. . . . If Purchaser fails to give Notice of cancellation or if
Purchaser shall accept a commitment that does not comply with the
terms set forth above, then Purchaser shall be deemed to have waived
the Purchaser’s right to cancel this Contract and to receive a refund of
1

the Downpayment. . . .
On Feb. 15, 2017, the buyers “were conditionally approved for a mortgage” by a
lender (lender). The approval letter contained several “conditions that had to be satisfied before
the mortgage would be approved and [buyers]” were requested to provide additional information,
including “the condo’s bylaws and master deed.” On Mar. 10, 2017, “(after the time to cancel
the contract had passed), [lender] declined to provide [buyers] with financing on the ground that
the premises were an unacceptable property type.” The lender was concerned because the
“condo’s HOA did not contribute at least 10 percent of their monthly dues to a reserve account.”
The buyers asserted that they advised the sellers that their mortgage approval had been revoked
on Mar. 14, 2017.
On Mar. 29, 2017, the buyers told the sellers that they had “‘never received a
commitment. They received a conditional commitment which was revoked’” and they
demanded “a return of the downpayment.” The sellers refused to return the downpayment, on
the grounds that the buyers “failed to give notice of cancellation within 5 days of February 25,
2017,” i.e., the “Commitment Date.” The sellers declared their intent “to proceed with a TIME
OF THE ESSENCE closing” to be held on Apr. 10, 2017. The buyers then commenced the
subject action seeking return of the downpayment.
The court explained that mortgage contingency clauses are “construed to create a
condition precedent to the contract of sale. The purchaser is entitled to return of the down
payment where the mortgage contingency clause unequivocally provides for its return upon the
purchaser’s inability to obtain a mortgage commitment within the contingency period. However,
when the lender revokes the mortgage commitment after the contingency period has elapsed, the
contractual provision relating to failure to obtain an initial commitment is inoperable, and the
2

question becomes whether the lender’s revocation was attributable to bad faith on the part of the
purchaser.”
The sellers opposed the buyers’ motion for summary judgment, arguing, inter
alia, that they needed “discovery to assess whether plaintiffs acted in bad faith in trying to cancel
the contract.” The sellers also sought summary judgment on the grounds that the buyers had a
contractual obligation to obtain “a firm commitment as opposed to a contingent approval” and
the plaintiffs had “waived the mortgage contingency clause by failing to cancel the contract or, at
the very least, request an extension until [lender’s] contingent approval was finalized.”
The salient issue was “whether the conditional approval letter from [lender]
satisfied the requirement that [buyers] receive a written commitment from an institutional
lender.” If the lender’s letter was a commitment, then the court had to determine “whether the
revocation of that commitment was caused by [buyers’] bad faith.” The court noted that it would
not have to reach the issue of bad faith if a commitment had never been obtained.
The court stated that the “ordinary dictionary meaning” or a mortgage
commitment is “a formal written communication setting forth the terms and conditions of the
mortgage loan” that “was required to satisfy the mortgage contingency clause.” The court
further noted that an Appellate Division, 3rd Dep’t decision held that a conditional mortgage
commitment letter is not a mortgage commitment. (Eves v. Bureau, 13 AD3d 1004, 788 NYS2d
311 [3d Dept 2004]).
The initial letter from the lender granted a conditional approval, but identified 18
items buyers were required to send in. That letter further stated that once those items were
received, the lender would then conduct “a final review of the loan documents” and when such
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review was completed, it would issue “a final approval.” The lender’s letter which denied the
financing, stated that “[w]e are unable to offer you financing at this time.”
The court found that the buyers had “never obtained a mortgage commitment
pursuant to the contract.” Rather, they had “only received a letter from a lender offering
preliminary approval and detailing the steps that were required in order to receive a
commitment.” The court opined that there was “no logical way to construe the initial letter from
[lender] as a written commitment pursuant to the contract.” Moreover, the buyers’ attorney had
written to the sellers’ attorney, stating that the buyers had “never received a commitment.”
The court explained that to treat the conditional approval as a commitment
“would require the Court to ignore the significance of the mortgage contingency provision,
which created a deadline to move the sale along.” The court reasoned that the buyers should not
be able to “obtain a de facto extension of that deadline because they chose to wait for [lender’s]
decision rather than seek a mortgage from a different lender or seek an extension from [sellers].”
Since the buyers had never obtained a mortgage commitment, the court did not “consider the
issue of the revocation and [buyers’] purported bad faith.” The court stated that “if there was no
mortgage commitment, then it could not be revoked because of [buyers’] bad faith.”
Since the buyers had neither cancelled the Contract nor asked for an extension
while they awaited final approval from the lender, the court granted the sellers’ cross-motion for
summary judgment dismissing the complaint.
The court further observed that although losing an entire downpayment may be “a
harsh outcome,” courts may not “rewrite a term of a contract signed by the parties.” The court
acknowledged that “as a general matter, it makes sense to allow a buyer to get back the
downpayment where a lender revokes financing after making a commitment.” However, here,
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the lender had only offered a conditional commitment and then decided not to approve the
mortgage upon review of the relevant documentation. Moreover, the sellers had taken the
apartment off the market. The court emphasized that it lacked the power to “effectively grant
[buyers] an extension of the mortgage contingency clause or rewrite that provision because it has
a harsh outcome.”

Sanjana v. King, Sup. Ct., N.Y. Co., Index No. 153650/2017, decided 6/8/18, Bluth, J.
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Contracts - Claim Based On Implied Contract For Purchase Of City Owned Properties
Dismissed – Alleged Option Unenforceable Under The Statute of Frauds

This decision determined whether “an alleged option to purchase real property is
enforceable under General Obligations Law (GOL) §5-703…. (the ‘Statute of Frauds or SOF’).”
The plaintiffs alleged that the defendant City of New York (City) through its Dep’t of Housing
Preservation and Development (HPD) had entered into an “implied contract,” pursuant to which
the City agreed to sell to the plaintiffs’ city owned properties (Properties) for the price of $70,000.
The plaintiffs based their implied contract claim on an August 21, 1996 letter, from
the then Commissioner of HPD, to the Chair of the NYC Board of Standards and Appeals (BSA).
That letter authorized the plaintiffs to apply for a zoning variance to permit the Properties to be
used as “accessory parking, and expressed support” for such application. The letter explained that,
HPD “intends to convey the sites to (plaintiffs) so that they may be used for accessory parking as
part of the owner’s plan to build a catering hall.” HPD thereafter wrote to BSA on January 1,
1999, again in support for the variance and stated that HPD would “additionally take the necessary
steps to initiate the disposition of the City-owned lots, conditioned on ‘Public Review and hearings
under ULURP.’” In February 1999, the BSA approved the variance application.
The City thereafter leased the Properties to the plaintiffs for 18 years for use as a
parking lot for the plaintiffs’ restaurant. The lease specified that it could be terminated “at any
time without cause,” tenant was “precluded from claiming any interest other than the month-tomonth tenancy,” the property was designated for redevelopment and could be “disposed of for that
purpose at any time” and the tenant “had no right or priority to purchase, lease, or obtain title to
the property.”
In November 2007, HPD advised the plaintiffs that HPD would be offering the
Properties to potential developers through a Request for Proposals (RFP). RFP contemplated
1
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development of affordable housing. The plaintiffs were encouraged to submit a proposal. They
did not submit a proposal nor challenge the issuance of the RFP, nor did they attempt to prevent
the award of a development contract. Thereafter, HPD awarded a contract to developer for a lowincome housing project.
The plaintiffs did not assert that the City or HPD had taken any action in
“furtherance of the alleged implied contract between February 1999 through the end of 2015.”
The plaintiffs claim that in 2016, HPD’s staff advised them to “move the project along,” in
furtherance of the implied contract. Plaintiffs asserted that based on HPD’s encouragement, they
paid $120,000 to construct a 10 foot wall surrounding the Properties and expended additional funds
to hire an appraiser and conduct soil tests. They did not submit receipts for such expenditures.
In 2017, the City terminated the month-to-month lease and commenced a holdover
proceeding against plaintiffs. A stipulation of settlement awarded inter alia, final possession to
the City. The stipulation stated that the City was aware of the plaintiffs’ claim that at one time
HPD “offered to allow respondent to purchase the property, after the ULURP process was
completed.” It further stated that “[n]othing herein waives respondent’s claims with respect to his
having an option to purchase or right to buy the … premises from the City nor HPD of right to
claim reimbursement for any improvements thereon from the petitioner.”

The settlement

acknowledged respondent’s “right to commence an appropriate … action to enforce whatever
rights he may legally have including that of seeking a stay … of this action.”
In the subject litigation, the plaintiffs sought an order compelling, inter alia, the
City to convey the Properties for $70,000. The City cross-moved to dismiss for failure to state a
cause of action and because the action is time barred.
The court explained that that SOF provides

2
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“An estate or interest in real property, other than a lease for a term
not exceeding one year… cannot be created, granted … unless by
act or operation of law, or by a deed or conveyance in writing…”
Since an option to purchase real property is a contract for its future
conveyance, it must conform to the (SOF) requirement that it be
embodied in a writing…. The option, in order to be enforceable,
must also contain the essential terms of a valid contract, without
leaving any material term for future negotiation…. An option which
is ambiguous as to the intent of the party purportedly bound
thereunder is not sufficient under the (SOF); it must contain “some
direct and explicit evidence of actual intent.”
In order to be enforceable, the option must also be supported by
valid consideration. Valid consideration consists of either a benefit
to the promisor or a detriment to the promisee.
The court found that HPD’s August 21, 1996 letter to the BSA did not “constitute
an enforceable option contract under the (SOF).” That letter expressed HPD’s intention, but lacked
“the essential elements of an option contract” and did not manifest “unequivocal intent to transfer
ownership of the property to plaintiffs.” The letter lacked a “price term” or “any type of
consideration.” The plaintiffs did not claim that the City had received a “direct benefit, monetary
or otherwise, in exchange for granting the alleged option, and plaintiff does not claim to have
suffered any legal detriment, monetary or otherwise, in exchange for the alleged option.” Further,
the August 21 letter was not addressed to a plaintiff and did not “present any offer to him.”
Moreover, the January 1, 1999 letter from HPD to the BSA also was not addressed
to a plaintiff and “could not create an agreement with him.” Additionally, there was no evidence
that the City or HPD had “committed to a price of $70,000.” Such price term had not appeared in
plaintiffs’ application nor in the BSA’s resolution approving the variance. The $70,000 number
appeared “only in an unsigned” variance application on a different property and it had been written
by “an unknown individual….” The plaintiffs had not alleged that the “$70,000 price term was
created by a representative of the City or a representative with authority to bind the City.”
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Furthermore, the plaintiffs’ alleged oral conversations with HPD staff in 2016, did
not create an implied contract. Based upon the SOF, the discussions would be “nugatory and
unenforceable.” Additionally, a part performance exception to the SOF must be based on
performance that is “‘unequivocally referable’ to the alleged agreement,” i.e., performance must
be “inconsistent with any other explanation.” Since there was never a “complete oral agreement
as to the material terms,” the “doctrine of partial performance” is inapplicable. Thus, the money
allegedly spent by the tenant did not warrant application of the part performance exception to the
SOF.
Accordingly, the court denied the plaintiffs’ motion for preliminary injunction on
the grounds that the plaintiffs failed to demonstrate the likelihood of success on the merits and
dismissed the complaint, based on the plaintiffs’ failure to state any cause of action since there was
“neither an actual nor implied contract … with respect to the right to purchase the Property for
$70,000.
Comment: Some people think that a City employee’s positive conversation about a transaction
involving a government owned property or government project may give rise to a legal right.
Generally, estoppel is not available against a municipality when the matter involves a public
function and oral agreements are not only difficult to prove, but they may run afoul of the Statute
of Frauds. Here, plaintiff’s lease contained his acknowledgement that the lease did not create
property rights beyond those specifically stated in the lease and the lease did not embody a right
to purchase of the property and subsequent alleged oral conversations could not satisfy the Statute
of Frauds.
Freeman v. City of N.Y., Supreme Court, Kings Co., Case No. 516731/2017, decided Oct. 31,
2018, Levine, J.
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Commercial Landlord-Tenant — Court Denies Equitable Relief — Tenant Failed to
Timely Exercise Option to Purchase — Letter 11 Months Late
This decision involved an option to purchase (option) which was embodied in a commercial
lease. The commercial tenant “admittedly failed to exercise” the option in a timely manner. The
court found that the tenant had failed to prove its entitlement to the “equitable relief of avoiding
the consequences of its untimely attempt to exercise the option and forfeiture of its investments.”
This decision also contained an extensive analysis of the “Dead Man’s Statute.” My summary will
focus on that portion of the decision which addressed the untimely exercise of the option.
The parties had entered into a lease dated March 1, 1999, pursuant to which the tenant
rented the subject premises for use as an auto garage and repair shop for a six-year time period.
The tenant claimed that the lease included an option granting the tenant the right to purchase the
property for $950,000 at the end of the fourth year of the lease. The option required the tenant to
give written notice to the landlord of its intent to exercise the option by certified mail “within 90
days prior to end of the fourth year, i.e., by November 30, 2002 (Notice).” The option also required
that the tenant be “ready, willing, and able” to close before the end of February 2003 and that the
Notice set a time and location for the closing.
It was undisputed that the tenant failed to timely provide written notice of its intent to
exercise the option by the required date. The landlord had commenced the subject action seeking
a judgement declaring that the option was unenforceable. The landlord argued that the option had
been removed from the lease at the time when it was executed and alternately, if the option was in
the lease, the tenant failed to provide timely notice of exercise as required by the lease.
The tenant had argued that it had personally advised the landlord of its intent to exercise
its rights under the option in February 2002 and also at “other times in Fall 2002” and that the
landlord’s response was to file the subject lawsuit in March 2003. The tenant asserted that the
landlord had “disaffirmed” existence of the option, and the tenant therefore concluded that any
1
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written exercise would have been “futile.” The tenant also cited “extensive improvements in the
amount of approximately $150,000 in anticipation of becoming the purchaser, and it was still in
the process of expending money.” However, the tenant had not informed the landlord in writing
of its election to exercise the option until October 17, 2003, three days before it filed its
counterclaims and 11 months “after it should have tendered its written notice.” The tenant’s
untimely exercise letter stated that the tenant was “ready, willing, and able” to purchase the
premises for $950,000 on or three months after the date of the Notice and that the written notice
“reiterates and confirms” the tenant’s prior oral exercise of the option, which the tenant had
“personally conveyed” to the landlord prior to December 31, 2002, at which time the owner
“rejected the oral exercise and stated that there was no option in the lease.”
The court stated that “[f]or reasons still unknown to this Court, it took almost (11) years
for this case to come to trial.” There had been “numerous motions and a change in Plaintiff’s
attorneys.”
The court explained a court may relieve a commercial tenant’s failure to timely exercise
an option to purchase or renew a lease “where (1) such failure was the result of ‘inadvertence,’
‘negligence’ or “honest mistake;’ (2) the nonrenewal would result in a ‘forfeiture’ by the tenant
due to his substantial improvements on the property; and (3) the landlord would not be prejudiced
by the tenant’s failure to send, or its delay in sending, the renewal notice . . . All three prongs must
be satisfied for equitable relief to be granted; if any of the criteria are not met then relief must be
denied . . . equity allows a court to intervene to protect a tenant from his failure to strictly comply
with a relatively inconsequential requirement of an option clause ‘because he might suffer a
forfeiture if he has made valuable improvements on the property.’ Equitable relief must always
depend upon the facts of a particular case, and should be granted only where the tenant’s failure
was slight, and the loss suffered by the landlord was small when compared to the hardship that
2
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would result to the tenant . . . Substantial noncompliance with the terms of an option clause cannot
be rewarded by a judicial forgiveness that redounds to the detriment of the other party to the
contract. Where a lease specifically requires written notice to exercise a renewal or purchase
option, a tenant’s oral notice that he intends to exercise the option is ineffective and insufficient
on its own to warrant equitable relief . . . However, such oral communications, if supported by the
record, may be evidence that the lessee knew or should have known that the tenant intended to
exercise the option.”
The tenant acknowledged that it failed to exercise the option until 11 months after deadline,
“including more than seven months after Plaintiff’s initiation of this action.” The tenant sought
equitable relief on the grounds its delay was “inadvertent” and it had “orally informed” the landlord
on “multiple occasions from February through October 2002 that he intended to exercise the
purchase option.” The tenant also argued that it will suffer a substantial forfeiture because it had
made costly improvements to the property totaling more than $130,000 “in anticipation of
purchasing the property, which it would not have expended otherwise.” The tenant further argued
there is no prejudice to the landlord since the landlord had not negotiated to sell or lease the
property to another party and had no intention to do so.
The landlord countered that the tenant’s “delay was inordinate,” that no court had ever
excused an 11-month delay that resulted “wholly from the tenant’s negligence,” and the tenant’s
delay was willful and not excusable. The landlord also argued that the tenant failed to prove that
the alleged improvements had been made with the “specific intention of purchasing property rather
than utilizing it during the lease term.” Finally, the landlord argued that the tenant had failed to
show the absence of prejudice to the landlord, and for all the foregoing reasons, equitable relief
should be denied.
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The court’s “central concern” was the “length of the tenant’s delay, and reason for it.”
Courts are more likely “to excuse a shorter delay caused by an innocuous reason.” Most cases
where equitable relief had been granted involved delays of less than six weeks and the tenant’s
failure to timely exercise had been cured “immediately or soon after notice was given by the
landlord.” Equitable relief had been denied when “a delay exceeded eight months and the delay
was caused solely by the tenant’s negligence.” The court found only two cases where late exercises
of options to purchase were permitted beyond eight months.

In those cases, there were

“exceptional circumstances where the landlord contributed to the tenant’s delay.”
Here, the court observed that the tenant’s 11-month delay in providing timely written notice
of intent to exercise the option “far exceeds the outer limit of reasonable delay, particularly since
(tenant) was put on notice that the option deadline had passed and then still waited another seven
months before submitting its written notice.” Court noted that in “practically all cases where the
delay was excused, the tenant cured its delay immediately upon learning that it had defaulted.”
Although prior decisions had not provided “actual definitions,” courts have applied “a
spectrum ranging from minor inadvertance (commonly referred to as ‘venial inattention’) to
substantial negligence to gross negligence.” Courts have excused short delays “resulting from a
nominal technical defect or venial inattention which usually takes the form of exercising the option
in a manner different from what is described in the lease.”
The court noted that where tenants have failed to exercise the option at all and had not
immediately cured the default “after learning that the time to exercise the option has expired, the
courts will ipso facto find that substantial negligence defeated any claim for equitable relief.”
Furthermore, “regardless of the length of the delay, equitable relief will be denied where tenant’s
delay was willful or the result of his own gross negligence.”

4
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Here, the sole reason for the tenant’s failure to timely send the Notice for more than eleven
months was the tenant’s “negligence.” The tenant claimed that he was working extremely hard
and had been “consumed by personal matters” during the time prior to the option deadline. He
cited “family and personal problems” at a time when he was working six days a week. He claimed
that he was preoccupied with obtaining a job for his brother, who had been incarcerated and was
granted supervised release provided that he found a job. The tenant claimed that he spent five to
six months seeking work for his brother and that he did that on Sundays, since he was working six
days a week. The tenant also cited marital difficulties and also blamed his prior attorney.
The court stated that if the tenant “attempted to cure his delay by submitting a written notice
to (landlord) immediately after finding work for (his brother) in February 2003, which coincided
with the expiration of the 90-day period in which the parties should have closed on the option,”
the court might have ruled otherwise. However, the tenant offered no legitimate reason why he
waited another seven months after February 2003 in which to send the Notice.
The court explained that having “continuous marital difficulties, ‘losing track of time’ or
not trusting his attorney did not justify this delay.” Moreover, the tenant’s testimony was
contradicted by other testimony that the tenant was very familiar with the terms of the option and
understood its requirements. The tenant had confirmed his awareness of the option by testifying
that he had orally told the landlord that he was going to buy the building “every time” that the
landlord came down to the building. He claimed that he saw the landlord five to six times and
mentioned on each of these occasions that he would be exercising the option to purchase. The
tenant had also stated that prior to the three-month option period, he had sought financial assistance
from family members to raise the $950,000 and had spoken to a lender to secure financing for the
purchase. Thus, the court noted that the tenant was “fully aware of his responsibility to exercise
the option in writing and the lease requirement to be ‘ready, willing, and able’ to purchase the
5
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property at that time.” The tenant also admitted that his sister was a director of the tenant’s
business, she was aware of the lease and option terms, and she “had authority to exercise the option
and could have done so on the (tenant’s) behalf.”
Thus, the court stated that the tenant failed to prove that his failure to timely exercise the
option in writing resulted from “inadvertence,” “negligence” or “honest mistake.” Court found
that the tenant was “entirely responsible for his delay and . . . that he was aware of the option
deadline.” Moreover, the tenant failed to cure the default for “several more months.” The court
concluded that the tenant’s delay “constitutes inexcusable gross negligence and does not warrant
the granting of the equitable relief.”
The tenant asserted that based on his intention to own the property, he had purchased and
installed “expensive” “high functioning equipment.” The tenant had allegedly installed, inter alia,
a “new heating system, a ventilation system, new skylights . . . an air compressor line, two
hydraulic lifts . . . lighting throughout the premises, a wall around the loading dock for safety.”
The tenant claimed that he hired his real estate broker to oversee these improvements, the
broker managed the work and sent a monthly statement for the work done at the premises and the
materials used and that the tenant had paid the broker by “cash and check.” The broker
corroborated the tenant’s testimony. However, all of the receipts were dated June 1999 and
December 2000, within the first three years of the lease term. There were no expenditures made
during or after 2001 and the tenant never explained his failure to make additional expenditures
after 2001.
The landlord argued that the broker was an interested witness since he would benefit from
the sale of the building to the tenant and argued that since the tenant had made the alleged
expenditures within the first three years of the six-year lease, the tenant “recouped its expenses,”
the expenditures did not prove an intent to exercise the option.
6
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Furthermore, many of the expense-related documents were “handwritten, undated, or
simply referred to the month and year in which they may have been incurred and did not specify
the nature of the expenditures beyond general or vague descriptions.” Several of the receipts
lacked “any address, while others referenced” two different addresses. The tenant admitted to
“financial co-mingling” between his various entities and two locations, and it was difficult to
determine which expenditures were solely for the subject location. The broker admitted having
helped the tenant with his operations at two different locations. Moreover, many expenditures
were for “removable trade fixtures . . . would not count towards a forfeiture.”
The court acknowledged that the “forfeiture may be found even in cases where there’s no
substantial expenditures…if the tenant shows that the business location itself is a ‘valuable asset’
and the tenant stands to lose customer good will associated with that location….” Thus, where
there is a “long-standing location for retail business,” that could be an “important part of good will
of that enterprise” and the loss of “earned customer good will can constitute a forfeiture.”
Here, the tenant had not claimed or offered evidence to demonstrate loss of goodwill
associated with the property. The tenant had been denied a certificate of occupancy for the subject
property and he could only use the property as an “adjunct location to his primary operation” at a
different location. The tenant had used the subject property “for the limited purpose of storing
cars until he was ready to work on them” at his other location. Although the tenant did occasional
repair work at the subject location, “no customers ever visited the premises.”
The court held that the tenant could not succeed in this action, even if he could demonstrate
that there was a lack of prejudice to the landlord. Accordingly, the court granted the landlord’s
request for a declaratory judgment that the option was unenforceable. The court also awarded a
final judgment of possession to the landlord.
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25-35 Bridge St. LLC v. Excel Auto. Tech Ctr. Inc., Kings County Supreme Court, Case
No. 11088/2003, decided Oct. 29, 2018, Levine, J.
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Development - Counterclaims for Breach of Contract, Anticipatory Repudiation, Fraud In The
Inducement and Breach of the Implied Covenant Of Good Faith And Fair Dealing Dismissed
A plaintiff seller (seller) had moved to dismiss counterclaims asserted by a defendant
purchaser (purchaser). The court granted seller’s motion.
In July 2015, the seller agreed to sell to the purchaser approximately 22 acres of land, for
a residential development project “consisting in not less than thirty-five units (Project)”. The
contract provided for a due diligence period of 90 days and an “Approvals Contingency Date”
(ACD), by which the purchaser had to obtain required governmental approvals necessary to
construct the Project. The purchaser could extend the ACD for 6 months on written notice before
its expiration. If the purchaser failed to obtain the necessary approvals by the ACD, either party
could terminate the contract.
If termination occurred, neither party was to have any “further liability or obligation to
each other except for those that expressly survive termination of the Agreement.” The seller was
required to “[r]easonably cooperate with the application for the Government Approvals.” If the
transaction failed to close as a result of the seller’s default, the purchaser would be entitled to
“such remedies for breach of contract as may be available at law and in equity,
including without limitation, the remedy of specific performance. … If this
transaction fails to close due to the default of (purchaser), then (seller’s) sole
remedy … shall be to terminate this Agreement and to retain the Deposit plus
interest earned thereon as liquidated damages, (seller) waving all other rights or
remedies in the event of such default by (purchaser).”

In December of 2015, the parties amended the contract to extend the due diligence period.
The seller thereafter signed a letter authorizing the purchaser to submit necessary land use
applications (Authorization Letter). The purchaser moved forward with the Project and paid the
seller a deposit.
However, in November 2016, the seller advised the purchaser that the seller wanted the
purchaser “to withdraw its proposal for the Project.” In January 2017, the seller offered to
1
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reimburse the purchaser for costs it had incurred. The following day, the seller rescinded such
offer and again urged the purchaser “walk away from the deal.” The seller thereafter accused the
purchaser and individual defendant (“A”) of having “engaged in improper conduct regarding the
Project.” The seller threatened to sue the purchaser and “A” and send a copy of the complaint “to
the press.”

The seller also stated that it may contact the “Department of Environmental

Conservation” to “preserve a watershed on the land to ‘exclude (purchaser’s) development in any
form.’”
In March 2017, the seller again threatened to file a lawsuit and “go to the press”. The
purchaser alleged that seller sought to disparage the purchaser so that the Town would not approve
the Project. In June 2017, the seller sent the purchaser a proposed complaint and also advised the
Town that the seller intended to sue the purchaser. The seller explained, inter alia, that the parties’
contract contemplated a 35-unit residential development and the purchaser “now sought to build a
high-density multi-family residential development.” The Town advised the seller that “A” had
never proposed a low-density project of 35 units, the Project was to include at least 120 units, and
the Town had “never encouraged an increase in density.”
In June 2017, the purchaser advised the seller that the seller’s attorneys stated that the seller
did “not intend to honor the terms of the contract” and planned to file suit to invalidate the
agreement.” The purchaser stated that it preferred to move forward with the agreement.
In June 2017, the seller filed the subject complaint, alleging that the contract and the
December 30 amendment were “fraudulently induced” and that the contract and amendment were
unenforceable. The purchaser alleged that the seller had notified the media and articles were
published relating to the lawsuit. The purchaser further alleged that the complaint was filed before
the purchaser was obligated to perform its contractual obligations and at time when the purchaser

2
HF 12919087v.2

was “ready, willing and able to fulfill its contractual obligations” and still … desired to develop
the Project … and was engaged in doing so.”
In March 2018, the seller sent a letter stating that the seller was “terminating the contract
because the ACD had expired.” However, the Town listed the purchaser’s proposed development
in a “Comprehensive Plan that the town released in April 2018”.
The seller essentially claimed that “never would have agreed to a high-density project
because it would be incompatible with its mission as a residential facility for autistic children.”
The complaint sought a declaratory judgment that a) no contract had been formed because there
was no “meeting of the minds” between the parties, and the contract, if formed, was unenforceable
because, inter alia, it had fraudulently induced, b) the December 30 amendment had been
fraudulently induced, c) the December 30 amendment lacked consideration, and d) the
Authorization Letter did not modify the contract, and if it did, it was unenforceable under the
statute of frauds and because of a lack of apparent authority of the seller’s signatory. The
complaint did not ask for rescission of the contract or the December 30th amendment and stated
that the seller will do “whatever, if anything, the court determines it must do.”
The purchaser asserted counterclaims, alleging that the seller anticipatorily repudiated the
contract by urging the purchaser to “walk away from the deal”, and sending negative
communications to the Town and the press, and filing the lawsuit. The purchaser also claimed that
the seller breached the contract provision which limited the seller’s remedy, in the event of a
default by the purchaser, to termination of the contract and retention of the deposit – by filing a
lawsuit and that the “(Seller) breached the implied covenant of good faith and fair dealing by
impeding, … and preventing (purchaser) from fulfilling its contractual obligation.” The purchaser
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sought specific performance or alternatively, return of the deposit paid and compensatory damages
and fees and costs. The seller had moved to dismiss the counterclaims.
The court explained that
“anticipatory repudiation occurs when, before the time for performance has
arisen, a party to a contract declares his intention not to fulfill a contractual duty.”
…. “Repudiation must be clear and unequivocal to constitute an anticipatory
breach of contract.” “When confronted with an anticipatory repudiation, the nonrepudiating party had two mutually exclusive options.” …. “The non-repudiating
party ‘may (a) elect to treat the repudiation as an anticipatory breach and seek
damages for breach of contract, thereby terminating the contractual relation
between the parties, or (b) it may continue to treat the contract as valid and await
the designated time for performance before bringing suit.’” …. “It ‘cannot at the
same time treat the contract as broken and as subsisting’, as ‘one course of action
excludes the other.’’’ …. “Moreover, a non-repudiating party cannot ‘exercise
two alternative or inconsistent remedies,’ and ‘once a party has elected a remedy
for a particular breach, its choice is binding with respect to that breach and cannot
be changes.’”

The seller argued that the purchaser had failed to plead an anticipatory repudiation claim
since it did not elect, and did not allege that it had elected, to treat the seller’s allege repudiation
as a breach of contract. The seller also asserted that the counterclaims are inconsistent in that they
included a claim for anticipatory repudiation and sought specific performance, i.e. the purchaser
is “impermissibly attempting to simultaneously treat the contract as breached and still in effect”
when in need. The seller further argued that the “filing a rescission action is not a clear and
unequivocal repudiation.” The purchaser asserted that it may plead claims in the alternative and
thus claims for anticipatory breach and breach of contract are not impermissible. The purchaser
contended that the filing of the action was a “clear and unequivocal statement of repudiation, and
even if it is not, (the seller’s) other acts of interference with the Contract were clear statements of
repudiation” and (the purchaser’s) counterclaims were not brought at a reasonable time after the
(the seller’s) repudiation, and therefore there is no election of remedies issue.”
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The court found that the purchaser failed to “plausibly allege that (seller) repudiated.” With
respect to the seller’s lawsuit, that “action seeking a judicial determination as to the terms of the
contract, and the mere act of asking for judicial approval to avoid a performance obligation is not
the same as establishing that one will not perform that obligation absent of such approval… and
therefore an action for rescission would not amount to a clear and unequivocal repudiation.” The
court further stated that publicizing the complaint, notifying the Town of possible litigation and
attempting to convince the purchaser to “back out of the deal did not amount to a clear and
unequivocal statement” that the seller “would not perform if it had the obligation to do so.” Even
if the seller had repudiated, the court found that the purchaser had “failed to treat (seller’s) alleged
repudiation as a breach and instead elected to treat the Contract as valid. (Purchaser) therefore had
to wait until (seller) in fact breached before bringing a claim.”
Since no breach had occurred, the purchaser did not have an anticipatory repudiation claim.
There was only a claim for breach of contract and in the context of anticipatory repudiation, “the
promisee gets to choose whether the breach occurs at the time of the anticipatory repudiation, or
at the time for performance.” Moreover, “a repudiation by one party may constitute a breach of
the contract, excusing the non-repudiating party from further performance and entitling it to claim
damages for total breach; but repudiation constitutes a breach only if the non-repudiating party
elects to treat it as such….” The court emphasized that “[w]hat the non-repudiating party cannot
do, and what (purchaser) is attempting to do here, is ignore the allege repudiation and treat the
contract as valid but then elect to terminate at an arbitrary time before any breach occurs.”
The seller had attempted to terminate the deal in November 2016. However, the purchaser
treated the contract as valid until after the seller terminated it in March 2018. In June 2017, the
purchaser advised the seller that notwithstanding “the impending lawsuit, (the purchaser) preferred
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to move forward with the agreement….” In a letter dated August 1, 2017, after the seller
commenced the action and after it allegedly had “leaked” the litigation to the press and advised
the Town of the lawsuit, the purchaser had advised the court that it was “moving forward pursuant
to the Contract to obtain the necessary approvals.”
The court explained that such statement “cannot be reconciled with an election to treat
(seller’s) actions, virtually all of which took place well before August 1, 2017, as a repudiation.”
The purchaser, in June 2018, brought its counterclaims alleging anticipatory repudiation, for the
first time. Since the purchaser had not “‘elected to treat the repudiation as an anticipated breach,’
its only option was to ‘continue to treat the contract as valid and await the designated time for
performance before bringing suit.’” The purchaser did not claim anticipatory repudiation until
after the seller terminated the contract, which the court found was not a breach.
The purchaser argued that there was “no specific time limit within which to make its
election” and a non-repudiating party may wait a “reasonable time after learning of the breach”
and what is reasonable “depends on the nature of the performance to be rendered under the
contract,” and that is a question in fact for a jury, unless the facts were “undisputed, in which case
the question becomes one appropriate for judgment as matter of law.”
Although courts may be “flexible in determining what constituted the ‘reasonable time’ by
which a party must elect its remedy….”, no prior case provided that a non-repudiating party “can
wait nearly a year after a year after the alleged repudiation to elect to treat it as a breach. The
‘critical factor’ in determining the reasonableness of the timing of (purchaser’s) election ‘is not
the passage of time but whether the non-breaching party had taken an action (or failed to take an
action) that indicated to the breaching party that it had made an election.”
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Here, the purchaser had not “plausibly alleged that it [had] reasonably indicated to (the
seller) that it elected to treat the proposed repudiation as a breach.” The purchaser indicated “that
it intended to treat the Contract as valid” and by treating the contract as valid, the purchaser “lost
its option to later treat the Contract as broken.” The court found that the purchaser’s “attempt to
treat the alleged repudiation as a breach nearly a year later is unreasonable” and the purchaser had
failed “to plead an anticipatory repudiation claim.”
Rather than dismiss the purchaser’s anticipatory repudiation claim because it was
inconsistent with the breach of contract claim, that claim was dismissed because the purchaser
failed to plead “an unequivocal repudiation or that it elected to treat any such repudiation as a
breach.” Although under certain circumstances, parties may plead allegations in the alternative,
in the subject context, a party “cannot have it both ways. It cannot at the same time treat the
contract as broken and subsisting, for one course of action excludes the other and the law … does
not permit a party to exercise two alternative or inconsistent remedies.”
The purchaser also claimed the seller breached the contract when it filed the subject action.
The purchaser argued that if it defaulted, the seller’s “sole remedy in such event shall be to
terminate this Agreement and to retain the Deposit plus interest earned thereon as liquidated
damages, (seller) waiving all other rights or remedies in the event of such default by (purchaser).”
However, the seller never alleged that the purchaser defaulted. The purchaser attempted
to have the contract deemed unenforceable based on the circumstances under which the parties
had entered into it and the purchaser had failed to plead any facts that suggested it defaulted before
the seller filed the complaint. Thus, seller did not breach the foregoing provision, the court
dismissed the breach of contract counterclaim.
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The purchaser also alleged that the seller breached the implied covenant of good faith and
fair dealing by “impeding, … preventing (purchaser) from fulfilling its contractual obligations.”
However, the court found that the purchaser failed to “plausibly allege that (purchaser was)
prevented from performing – i.e., it was unable to obtain government approvals” – because of
seller’s conduct. The allegations did not show that the seller’s “lack of cooperation… contributed
materially to (purchaser’s) inability to perform.” The purchaser’s allegations about the seller
attempting to “poison” the Town against the purchaser, were “conclusory”. The allegations did
not “suggest that the … approvals would have been forthcoming but for (seller’s) actions.” The
seller’s efforts to “poison the Town” appeared to be unsuccessful. The Project was included in the
Town’s comprehensive plan in April 2018 and the purchaser “had to option to extend the (“ACD”),
which would have prevented (seller) from terminating the contract, but (purchaser) failed to
exercise it.”
Since the purchaser had failed to “plausibly allege” that the seller “contributed materially”
to the purchaser’s failure to meet the condition precedent, the seller’s termination of the contract
did not constitute a breach. Since “the termination was appropriate and because ‘no further liability
or obligation… survives termination,’ … (seller) cannot be liable for a breach of the Contract.”
Thus, even if the seller had not successfully terminated the contract, the breach of the
implied covenant of good faith and fair dealing claim should be dismissed because the purchaser
failed to plead causation. Causation is a “crucial” element of a plaintiff’s prima facie case for
breach of contract and the purchaser had not plausibly alleged that the seller’s breach “directly and
proximately caused its damages”. The purchaser only pled in “conclusory fashion” that the seller
prevented it from performing. Accordingly, the court granted the seller’s motion to dismiss the
purchaser’s counterclaims.

8
HF 12919087v.2

St. Christopher’s Inc. v. Forgione, U.S. District Court, S.D.N.Y., Case No. 17-CV-4757,
decided July 11, 2019, Seibel, J.
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Co-ops - Contracts – Buyer Entitled to Cancel Contract for Purchase of Co-op and Return
of Down Payment – Co-op’s Approval Was Not “Unconditional”

The plaintiff purchaser had entered into a contract with the defendant seller
involving a cooperative apartment. The plaintiff paid a down payment. Although the purchaser
was described in the contract as the only “proposed occupant,” plaintiff’s application to the co-op
board (board) disclosed that the purchase was for the occupancy of the purchaser’s parents.
The board approved the application “upon the specific condition that plaintiff’s
parents, who will occupy the apartment, will have their names added to the stock and lease.” The
plaintiff had intended to be the sole owner. She “declined to make her parents co-owners.” Since
she was “unwilling to satisfy the imposed condition, she demanded the return of her down
payment.” The seller rejected the demand and declared the purchaser in default when she failed
to appear and close on the closing date.
The complaint sought return of the down payment and damages based on claims
for specific performance and breach of contract. The seller asserted several affirmative defenses
and two counterclaims. The first counterclaim alleged that the purchaser “willfully failed to
comply with the co-op’s requirements that the intended occupants, who were not parties to the
contract be named in the shareholder certificates. “The second counterclaim asserted a fraud claim
based on the non-disclosure of the plaintiff’s intention to have other occupants in the apartment.”
The seller moved for summary judgment on the first counterclaim. The purchaser sought summary
judgment dismissing the counterclaims and awarding judgment on her claims. The seller sought
leave to discontinue the fraud counterclaim.
The purchaser already owned and lived in an apartment in the same building. She
asserted that before she signed the contract, she spoke with a member of the co-op board and its
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chairperson, to ask if she could purchase an apartment in the building for occupancy by her parents
and that she had been assured there was no problem. Moreover, the intended occupancy by the
parents was not kept from the defendant. An email which conveyed her offer stated that the
purchaser would be “buying the unit for her parents” and an email from the seller’s husband stated
that “we and the board knew her parents were going to be living there.”
The purchaser cited contract language which stated that the sale was “subject to the
unconditional consent of the cooperative Corporation” and argued that since the board’s approval
was “merely conditional,” the “necessary consent was never given” and the contract could be
cancelled. The seller argued that the contract did not list the parents as intended occupants and the
co-op board’s consent was refused or not given, “due to Purchaser’s bad faith conduct.”
The court explained:
In the mortgage context, where a mortgage contingency clause
creates a condition precedent to the contract of sale, ordinarily,
“[t]he purchaser is entitled to return of the down payment where the
mortgage contingency clause unequivocally provides for its return
upon the purchaser’s inability to obtain a mortgage commitment
within the contingency period” …. “When a condition of a mortgage
loan commitment is not fulfilled through no fault of the purchasers,
their performance is excused, so long as they acted in good faith”
…. By a parity of reasoning, in the context of the sale of a co-op
apartment, where, as here, the contract of sale is explicitly made
subject to the corporation’s unconditional approval, the lack of the
required unconditional approval should entitle the purchaser to the
return of her down payment, at least where the purchaser acted in
good faith.
However, a seller may be entitled to retain the down payment if it is
established that the purchaser frustrated the performance of the
agreement by affirmatively bringing about the failure of a condition
precedent….
The court found that the evidence supported the purchaser’s assertion that she had
aced in “good faith throughout.” The “seller and the board knew that the purchaser intended that
her parents would reside in the apartment,” and given the “absence of any evidence to the contrary,
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the lack of any such recitation in the contract fails to justify a finding that plaintiff acted in bad
faith, or that she engaged in misrepresentation by omission with the purpose of bringing about the
failure of the contract’s condition precedent.”
The court held that since the sale was subject to the co-op’s unconditional consent,
the co-op did not give its unconditional consent and there was no evidence that the purchaser acted
in bad faith in order to “create the lack of unconditional consent,” the purchaser was entitled to
cancel the contract and recover her down payment. The court also noted that the board’s “imposed
condition was not an inconsequential technicality; it would have a significant impact, which
plaintiff was reasonably entitled to reject.”
Paradise v. Wood, Supreme Court, Westchester Co., Case No. 59392/2018, decided July 9,
2019, Ruderman, J.
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Contracts – Right of First Refusal Cannot Be Exercised After A Prior Exercise And Default
– Sanctions Granted
A plaintiff claimed that a defendant breached an agreement to give the plaintiff a right of
first refusal (ROFR) to purchase real property. The defendant moved to dismiss, to vacate a notice
of pendency and for sanctions. The court granted the motion to dismiss, since the ROFR no longer
exists - “a party related to plaintiff exercised it but then defaulted.” The court categorized the
action as “frivolous” and awarded “costs in the form of reimbursement for actual expenses
reasonably incurred and reasonable attorney’s fees”.
The defendant owned the subject real property. The plaintiff owned a neighboring
property. Pursuant to a July 2006 written agreement (Agreement), the defendant’s predecessor
and the plaintiff had agreed that the plaintiff and any successors or assigns formed by the plaintiff’s
managing member would have a ROFR to buy the defendant’s property.
In 2017, the plaintiff exercised the ROFR and an entity, whose managing member was
plaintiff, entered into a contract with the defendant for sale of the property. A closing date had
been extended to November 1, 2017, time being of the essence. On October 27, 2017, the
purchaser commenced an action and moved to stay the closing. The court had denied that motion.
The purchaser failed to appear at the closing. A court previously held that the purchaser had
defaulted and that the defendant was entitled to keep the down-payment as liquidated damages.
Three months later, the plaintiff commenced the subject action and filed a notice of
pendency against the property. The plaintiff sought a declaratory judgment that he has a ROFR
for the property and sought to enjoin the defendant from selling the property. The defendant
promptly demanded that the lawsuit and notice of pendency be voluntarily withdrawn to avoid
motion practice. The defendant explained that the plaintiff had already exercised the ROFR and
that the prior default precluded enforcement of the ROFR. The defendant further advised the
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“plaintiff of an imminent 1031 exchange transaction that could be jeopardized by plaintiff’s
proceedings and threatened to seek sanctions if the notice of pendency was not lifted and the action
was not discontinued.” After the plaintiff failed to respond to the defendant’s letter, the defendant
moved to dismiss.
The court explained that since the plaintiff had already exercised his ROFR and had
breached the Agreement by failing to close, the plaintiff can no longer prevent the defendant from
selling the property. An appellate case held that: “if the law were otherwise, then a holder of a
right of first refusal could tie up the property for years and years. He would just need to keep
exercising the right, default over and over again, and keep repeating that cycle. Meanwhile, the
owner of the property would be stuck and have no recourse to sell the property to anyone else.”
The “plaintiff had cited no law to the contrary and there was no legal support whatsoever for his
meritless opposition.”
The plaintiff argued that he never previously exercised the ROFR, since it was another
entity that had done so in 2017. However, the Agreement made it clear that the ROFR belonged
to the plaintiff and any assignee formed by him. Emails conclusively proved that the plaintiff had
exercised the ROFR and chosen to contract through another entity. Nor, was there “authority for
plaintiff’s unsupported belief that he or his affiliates can continuously exercise the right after
invoking it once and then defaulting.”
The court noted that this action was the “third case commenced against defendant by
plaintiff or his affiliates all of whom were represented by the same counsel” and it “should not
have been instituted.” The court explained that the plaintiff should have discontinued the action
after receiving the defendant’s warning letter and instead, the plaintiff compelled the defendant to
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“incur fees and the deal that defendant had in place with a third party was lost. To add insult to
injury, plaintiff opposed the motion late, costing defendant more time.”
The court further held that sanctions are appropriate since the plaintiff had argued that
affiliated company which purported to buy the property was not a successor or assign of the
plaintiff and such entity “has long been ready and willing to purchase the property.” Those
assertions were “belied by the record and by the affirmed findings in the Prior Action.”
The court concluded that since the subject action and the plaintiff’s opposition to the
motion to dismiss were “completely without merit in law and cannot be supported by a reasonable
argument for an extension, modification or reversal of existing law, (the defendant) is entitled to
recover the reasonable legal fees pursuant to 22 NYCRR §130-1.1[a],[c][1].” The court also
vacated the notice of pendency and dismissed the action.
Comment: Rights of first refusal often generate litigation. Sometimes, small property owners will
attempt to save legal fees and draft such provisions without the assistance of counsel.
Unfortunately, even a well drafted ROFR may not immunize an owner from litigation if – the
holder of the ROFR engages in a bad faith effort to “tie a property up” in litigation, in order to
gain leverage in a “price negotiation”. However, a well drafted ROFR may discourage litigation
and enhance the likelihood of success in a litigation.
In order to minimize the likelihood of disputes with respect to a ROFR, a ROFR should
address inter alia, who may exercise the ROFR, the duration of the ROFR, details as to the method
of exercising the ROFR, including deadlines for exercising the ROFR, how the exercise should be
communicated, the information which the holder of the ROFR entitled to, etc.

Vahdat v. Capdel LLC, Supreme Court, New York Co., Case No. 652099/2019, decided
July 15, 2019, Schecter, J.
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Contracts – Time of Essence Letter Providing an Additional 20 Days Held to be Legally
Sufficient
A plaintiff moved for summary judgment in connection with his breach of contract
claim. The parties had entered into a contract for the sale of a commercial real estate property and
the plaintiff had given a deposit. The contract provided that the closing would take place on or
“sixty (60) days from the purchasers’ receipt of a fully executed contract.” The contract was signed
on August 26, 2016. On September 20, 2016, the plaintiff sold his previously owned property.
On September 25, 2016, the defendants received two Housing Code violations and an
Environmental Control Board (ECB) violation. The defendants cured the ECB violation. The
Housing Code violations had not been cured.
The contract provided that the “seller shall comply with all… notices of violations
of law or municipal ordinances … as of the date hereof by any governmental department ... The
Premises shall be conveyed free of them at [c]losing.” The plaintiffs had rejected the defendants’
offer to deposit money in escrow with respect to the violations.
On November 1, 2016, the plaintiff sent a “time is of the essence” (TOE) letter
giving notice that the closing on the property was scheduled for November 21, 2016. The
defendants waited until two days prior to November 21, 2016, i.e. November 19, 2016, a Saturday,
to respond that they would not be ready to close on November 21, 2016. The defendants did not
appear at the closing on November 21, 2016.
On November 23, 2016, the plaintiff demanded return of the down payment. The
down payment was never returned. The plaintiff alleged that the purchase of the property was
intended as a “1031 exchange” and since the defendants failed to close on the “law date”, and had
thereby breached the contract, the plaintiff could not complete the “1031 exchange” and had
incurred additional tax liabilities amounting to $627,891.00.
1
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The court explained, inter alia, that “even where time is not made of the essence in
the original contract and the closing date set forth therein has passed, either party can declare time
of the essence by giving a clear, distinct, and unequivocal notice of (1) a new closing date; (2)
giving the other party a reasonable time in which to act; and (3) informing the other party that if
he does not perform by the designated date he/she will be considered in default.” The Appellate
Division had held that a three (3) day of TOE notice was sufficient.
The defendants opposed the plaintiff’s motion and argued that 20 days was
“inadequate notice.” They did not cite any law to support such contention. Based on the Appellate
Division decision which held that as “little as three days is sufficient”, the court held that the
plaintiff’s TOE “letter (constituted) reasonable notice to the Defendants.”
The defendants also argued that the location of the closing differed from the
location set forth in the contract. An appellate decision was cited for the proposition that “the
closing location cannot differ from the one set forth in the contract.” However, such case had not
even addressed a closing location issue and the defendants had “never objected to the location set
forth in the (TOE) letter until now.”
Since the TOE letter was adequate and the defendants had breached the contract by
failing to appear at the closing, the court held that the plaintiff was entitled to summary judgment
and referred the matter to a JHO/Referee to determine the amount of damages.
Comment: There is no rigid rule as to how much additional time is a “reasonable
time” for a party to set a TOE date, when the original contract did not embody a TOE closing date.
Generally, courts will look at the totality of the circumstances, e.g., how complicated was the
transaction, had the closing been adjoined several times, what were the reasons for adjournments,
etc.
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Dilauro v. Johns, Supreme Court, Kings Co., Case No. 523222/2016, decided July 22, 2019,
Baily-Schiffman, J.
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Contracts – Condominium Sponsor Granted Summary Judgment on Breach of Contract
Claim Arising from Buyer’s Failure to Close – Sponsor’s Prediction as to When
Temporary Certificate of Occupancy Would be Issued was not a Misrepresentation of
Existing Fact, But Only an Expression of Future Expectations
This action for breach of contract, legal fees and costs arose out of an
“unconsummated sale of a condominium….” The plaintiff condominium sponsor (sponsor) and
the defendant buyer (buyer) had entered into an “option agreement” (contract) for the sale of a
condominium unit (unit). The contract was dated June 30, 2015. At the time of contract, the unit
and the rest of the building were still under construction. The purchase price was $7,450,000.00.
The buyer had made a deposit of $1,490,000.00. The contract incorporated the condominium
offering plan (Plan). The Plan stated that if the buyer failed to close, he would forfeit the down
payment as liquidated damages.
The Plan provided that if the buyer defaulted under the contract, “time being of the
essence with regard to the obligations of Purchaser thereunder,” the sponsor may cancel the
contract. If the sponsor cancelled the contract, the buyer would have 30 days to cure the specified
default. If the default was not cured within 30 days, “TIME BEING OF THE ESSENCE,” then
the contract would be deemed cancelled and the sponsor could retain the down payment as
liquidated damages, plus interest and “Unit Upgrade Funds.” If the buyer defaulted, the sponsor
could sell the apartment “without any obligation to account to (the buyer) for any of the proceeds
from such sale.”
The Plan provided that no closing would occur before the issuance of a Temporary
Certificate of Occupancy (TCO). The buyer was obligated to close title once the TCO was issued
“irrespective of outstanding items of work, provided Sponsor has satisfied the closing conditions
set forth in the Section of the Plan entitled ‘Terms of Sale.’”
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The sponsor initially sent a letter to the buyer to schedule the closing for December
7, 2016. However, since the sponsor lacked a TCO at that time, the closing was adjourned by the
sponsor pursuant to a provision in the Plan that permitted the sponsor to reschedule the date. In
view of construction delays, the closing was adjourned to February 1, 2017 and again to February
27, 2017. Another closing letter was sent to the buyer on November 28, 2017. During the delay,
on January 10, 2017, the sponsor had filed a 9th Amendment to the Plan with the NYS Attorney
General. The Plan gave the buyer a 15-day right to rescind the agreement, since “the first closing
of a residential unit would not take place within the first 12 months of the projected First Year of
Condominium Operation.” The sponsor advised the buyer of the 15-day right of rescission and
that it expired on January 25, 2017. The buyer never elected to rescind the agreement during that
time period. Thereafter, a closing date was set for December 7, 2017 and accepted by the buyer.
The buyer exercised his “one-time right to adjourn the closing and the parties agreed to reschedule
for December 14, 2017.” The buyer thereafter failed to close.
The sponsor had moved for summary judgment.
The court explained that written agreements that are “complete, clear and
unambiguous on (their) face must be enforced according to the plain meaning of (their) terms….”
The court noted that such rule “has even greater force in the context of real property transactions,
where commercial certainty is a paramount concern, and where … the instrument was negotiated
between sophisticated, counseled business people negotiating at arm’s length….”
The sponsor had demonstrated that the buyer failed to close and the sponsor was
“ready, willing and able to perform on the closing date.” The buyer denied the sponsor’s
allegations and asserted counterclaims for “fraud in the inducement, the refund of his deposit,
promissory estoppel and unjust enrichment.”
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The counterclaims were based on the buyer’s alleged justifiable reliance on the
sponsor’s “communications as to the status of the building’s construction and that (TCO) and
closing date were anticipated soon, causing him to waive the 15-day right to rescind the
agreement.” The buyer cited three emails from the sponsor as evidence of the alleged material
misrepresentations. The first email was sent with the 9th Amendment to the Plan and was dated
January 11, 2017. The other emails were dated January 19, 2017 and all were sent during the 15day rescission period (January 10, 2017 to January 25, 2017) and expressed the sponsor’s
“expectation that the (TCO) was expected shortly.”
The court found that the foregoing emails did not establish the buyer’s
counterclaims for fraud or misrepresentation. In order to establish a fraud or misrepresentation
claim, the buyer had to establish that the sponsor “knew its misstatements were false, and (buyer)
points to nothing to demonstrate (buyer’s) required scienter.” The sponsor had “expressed
uncertainty as to when it would receive the (TCO)” and such uncertainty was “patent from multiple
adjournments of the closing that was originally scheduled in December 2016.”

Each

communication from the sponsor which scheduled the closing embodied language which warned
that “we are advised that Sponsor anticipates, but cannot guarantee, that the (TCO) for the Unit
will be issued in advance of the Closing Date.”
Here, the sponsor’s “prediction” to the buyer “as to when it would obtain the (TCO)
was not a misrepresentation of an existing fact, but nothing more than an expression of future
expectations….” The court explained that “mere promissory statements as to what will be done
in the future are not actionable.” This is particularly so in the subject context, “since the future
action was not in (sponsor’s) control and it was reliant upon contractors and the NYC Department
of Buildings to secure the required (TCO).”

3
HF 13234156v.1

The court further stated that even if those communications constituted
misrepresentations of present facts, the buyer, in order to demonstrate “justifiable reliance,” would
have had to have shown that the facts represented were “matters peculiarly within the (sponsor’s)
knowledge” and the buyer lacked the means, by “the exercise of ordinary intelligence,” to ascertain
the “truth or the real quality of the subject of the representation….” The court emphasized that the
buyer “must make use of those means, or he will not be heard to complain that he was induced to
enter into the transaction by misrepresentations….”
The buyer argued that he had been “left in the dark about the status of the
Condominium.” However, the buyer failed to explain what steps he had taken to “ascertain the
truth or accuracy of (sponsor’s) representations” and the TCO was not within the direct control of
the sponsor.
The court cited appellate precedent which held that “[w]here a party has means to
discover the true nature of the transaction by the exercise of ordinary intelligence, and fails to
make use of those means, he cannot claim justifiable reliance on (the other party’s)
misrepresentations….” Here, there was no demonstration by the buyer of “his due diligence or
the materiality of (sponsor’s) communications.” Moreover, “the contract documents warned (the
buyer) of the potential for construction delays that would postpone the closing of the unit and
contained no obligation by the (sponsor) to close on date certain.”
The buyer also failed to provide a reason why he justifiably relied on the sponsor’s
predictions when the closing would occur in deciding to waive his right of rescission. The closing
had previously been delayed and the buyer knew that the sponsor was relying on outside agencies
to obtain the TCO. Further, when the closing did not take place in February 2017, the buyer sought
a status update on the unit in March 2017, thereby establishing that after the right of rescission
expired, the buyer continued to show interest in purchasing the unit despite the multiple
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adjournments of the closing. Moreover, after the sponsor noticed a closing for December 7, 2017,
the buyer did not seek rescission at that time, but only requested an adjournment of the closing to
December 14, 2017.

“At that point, any purported reliance on plaintiff’s January 2017

communications would be moot.” The court also rejected the equitable estoppel and promissory
estoppel arguments based on the lack of a material misrepresentation and ability to show justifiable
reliance.
Accordingly, the court granted the sponsor’s motion for summary judgment. The
sponsor was permitted to retain the down payment and recover reasonable attorney’s fees. The
Plan provided that the prevailing party in any litigation between the parties would be entitled to
recover reasonable legal fees and other costs and disbursements.
Comment: New Construction of significant buildings often involves unexpected
delays. The delays arise from a plethora of causes, including errors in design, delays, or poor
performance by subcontractors or material suppliers, as well as delays attributable to regulatory
agencies.
The subject offering plan provided a remedy, i.e. a right of rescission. Some
purchasers may negotiate and obtain an outside closing date, apart from the right of rescission
embodied in an offering plan. Additionally, NYC Building Department records are generally
available to the public. Some purchasers will retain their own architect, Building Department
“expeditor” or lawyer to check the NYC Dep’t of Buildings records.
Of course, in a given instance, a sponsor could have made fraudulent
representations as to existing facts. Here, the court found that the communications were mere
predictions of future events and the buyer failed to show justifiable reliance on such statements.
Philip Tucker, Esq. a partner at Herrick, Feinstein, LLP who specializes in
condominiums and cooperative law explained that “when the real estate market is strong, sponsors
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rarely agree to an outside closing date. When the market is soft, sponsors are more likely to provide
an outside closing date.”
Thus, the perception of leverage impacts the ability of a buyer to extract outside
closing date as a condition to buying the unit.
361 Broadway Assocs. Holdings v. Morales, Supreme Court, New York Co., Case No.
151711/2018, decided Jan. 6, 2020, Kahn III, J.
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Contracts – Purchaser Failed To Close On Time of The Essence Date – Although Seller
Agreed To Meet and Did Meet With Purchaser the Day Following the Closing Date,
Purchaser’s Estoppel Claim Was Barred By The Contract’s No Waiver or Modification
Provision – Purchaser Claimed It Would Have Obtained an Extension By Filing For
Bankruptcy Had It Not Been For the Seller’s Agreement To Meet To Discuss An Extension
A purchaser of real property sought a declaratory judgment that the seller was
estopped from enforcing the default provision of a purchase agreement (contract) and the purchaser
was entitled to additional time to close on the purchase. The seller counterclaimed, seeking a
declaratory judgment that it had properly terminated the contract and therefore was entitled to
retain the down payment, plus recover attorney’s fees and costs. The seller had moved for
summary judgment on its counterclaims.
The seller and a purchaser entered into the contract on February 8, 2019 for the
purchase/sale of real property, for a price of $12,500,000. The purchaser made a down payment
of $937,500. The contract specified that the closing would take place on May 6, 2019, “no later
than 6:00 p.m., with time being of the essence….” The contract provided that if the purchaser
defaulted, the seller could terminate the contract and “retain the down payment as liquidated
damages.” The contract also stated that it “may not be modified, changed, supplemented or
terminated, nor may any obligations hereunder be waived, except by written instrument signed by
the party to be charged or by its agent duly authorized in writing….”
By the end of the day on May 6, 2019, the seller was “ready to close the sale but
(purchaser) did not pay the balance payment and requested instead an extension of the time-ofthe-essence closing date (TOE).” The purchaser alleged that it had “prepared and was ready to
file a Chapter 11 bankruptcy petition that would automatically extend the closing date by 60 days,
regardless whether (seller) consented to the extension or received additional consideration for the
postponement.”
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The purchaser alleged that it had not filed the bankruptcy petition because it
“believed that an extension would be obtained based on (seller’s) commitment to negotiate the
next day.” The parties met on May 7, 2019 to discuss a possible extension of the closing date.
However, by the end of the day, on May 7, 2019, the seller filed a “notice of default” claiming that
the purchaser had defaulted by failing to pay the balance on the purchase price on May 6, 2019.
The purchaser then commenced the subject action wherein the parties disputed
whether the seller was entitled to declare the purchaser in default under the purchase agreement
and whether the seller was entitled to retain the down payment and collect attorney’s fees. The
purchaser contended that the seller was “estopped from immediately enforcing the default
provision of the purchase agreement,” and that the purchaser was entitled to “additional time in
which to close on the purchase.”
The court held that the seller was entitled to summary judgment on its declaratory
judgment counterclaim since, “as a matter of law”, the seller “is not estopped from enforcing the
contract’s time-of-the-essence provision.” The court emphasized that the contract provided that
the closing “must occur on May 6.” It was undisputed that the seller was ready to close on May 6
and “the reason no closing happened is that (purchaser) was not ready on May 6 to tender the
balance of the purchase price.”
The purchaser had argued that it had “reasonably relied on its belief that (seller)
would agree to extend the (TOE) closing date – supported by the fact that (purchaser) refrained
from filing the Chapter 11 petition, which would immediately postpone the time of closing date(seller) was estopped from filing a notice of default pursuant to the (TOE) provision.” The
purchaser asserted that “whether the parties agreed to negotiate an extension raises material issues
of fact that must be decided at trial.” However, the court reasoned that any modification of the
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(TOE) provision had to be made in accordance with the contract’s terms and “the contract
expressly provide[d] that the agreement cannot be modified - or its obligations waived - except by
a signed ‘written instrument’”.
The court acknowledged that the record “suggests” that the seller “may have
indicated a potential willingness to extend the closing date - including by agreeing to meet the day
after the closing date to discuss an extension.” However, the parties never “memorialized their
willingness to extend the closing the date in writing. Given the contract’s clear language requiring
contractual modifications to be both written and signed …, as a matter of law (purchaser) could
have not reasonably relied for estoppel purposes on (seller’s) orally expressed willingness to
discuss an extension.” Thus, the court held that “no factual dispute exists as to whether (seller) is
equitably estopped from enforcing the (TOE) closing date at issue here.”
The purchaser had also argued that the seller’s motion for summary judgment was
premature since no discovery had been exchanged yet. However, the court found that the
purchaser had failed to show ‘that further discovery would shed light on any material issues on
(seller’s) counterclaims.”
Accordingly, the court granted summary judgment to the seller and held that it had
“properly terminated the purchase agreement according to its terms, because (purchaser) failed
without lawful excuse to close on the date specified in the agreement.” Thus, the seller was entitled
to retain the down payment.
Additionally, the purchaser had argued that in May, “New York is under Eastern
Daylight Time, not Standard Time, making the terms of the (TOE) provision … imprecise.” The
court viewed such argument as irrelevant since the seller had filed its default notice against the
purchaser “one day after the (TOE) closing date passed, not one hour after.”
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The court further held that pursuant to the contract, the seller was entitled to recover
reasonable attorney fees, costs and expenses incurred in litigating this action.
Comment: Dani Schwartz, Esq., a partner at Wachtel Missry LLP, counsel for the
seller stated that her client “never wanted anything more than to sell the building to the buyer at
the price the buyer agreed to pay. The buyer played games, and at the end of the day they had to
pay my client a million bucks, got nothing in return, and my client keeps the building. It’s a great
result for us, and it’s the right result.” Ms. Schwartz advised that a Notice of Appeal has been
filed.
This case illustrates inter alia, how a willingness to engage in settlement discussions
could be cited in support of an estoppel or waiver argument. After a default, attorneys will often
recommend that a pre-negotiation agreement be signed, which acknowledges, inter alia, that the
non-defaulting party reserves all rights that accrued prior to such discussion and settlement
discussions cannot be cited in support of a waiver, estoppel or modification argument.
Suncore Group SA, LLC v. 1660 1ST LLC, Supreme Court, New York Co., Case No.
652992/2019, decided March 23, 2020, Lebovits, J.
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Contracts – Breach of Lease and Other Agreements, Including Personal Guarantees –
Frustration of Purpose – Liquidated Damages
The defendants appealed from a trial court judgment in the plaintiffs’ favor on liability,
with respect to claims for breach of an asset purchase agreement (APA), an administrative services
agreement (ASA), a lease agreement, and guaranty agreements. The trial court granted the
plaintiffs’ motion for summary judgment and denied the defendants’ motion for summary
judgment. The dispute arose from a failed sale of an ambulatory surgical center (CSC).
A plaintiff operated CSC. CSC was a tenant of a building owned by “A”, an affiliated
entity. CSC held a Certificate of Need (CON) from the NYS Dep’t of Health (DOH). In 2014,
the family that owned CSC and “A” decided to sell the business and lease the building to a buyer
who would operate the medical facility. CSC accepted a bid from “B” for $5 million. The parties
negotiated four separate agreements: the APA, lease, ASA and personal guarantees of the lease.
The overriding agreement was the APA. A $500,000 deposit was paid into escrow upon
execution of the APA. The APA was to close on or before June 1, 2016. The APA embodied a
“standard integration and no waiver clause.” The parties agreed to take “such action as may
reasonably be necessary or appropriate to achieve the purposes” of the APA.
The buyer could not operate CSC unless it could obtain its own CON. CSC represented in
the APA, that it had not received any notice from any governmental authority that would require
work alterations on the facility, “such that would possibly impede the issuance of CON to
defendants, except as set forth on Exhibit M.” That exhibit acknowledged that DOH had found
that CSC “was not in compliance with certain structural requirements”, but noted that
“[r]emediation work was undertaken to address” the cited defaults. CSC had represented that it
had worked with a “[h]ealthcare architect, a contractor and the DOH to address the remaining
issue,” and that CSC “currently contemplated” that DOH will waive an egress requirement “in
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exchange for enhancement of existing safety measures through the installation of additional
sprinklers, heat and smoke detectors, which were in the process of being designed.”
The buyer was obligated to “[o]btain all necessary approvals from the DOH … no later
than June 1, 2016.” The buyer was to file its CON application no later than September 1, 2015.
CSC agreed to “[f]ully cooperate with the Buyer in its CON application process including by
providing any information needed to complete such application which is in the Seller’s control.”
The buyer was to provide a copy of the proposed CON application and other documentation to the
seller no later than 10 days before the buyer intended to submit such documents to the DOH.
The defendants represented that they had “financial wherewithal” to perform the APA and
the lease and that they had “fully … investigated the Assets, the Contracts, the Permits, the Facility,
the premises where the Facility is located, books and records … and the operations of the Seller
and the Facility” and that defendants had not “relied on any representations, warranties or outside
agreement, whether written or oral, of the Seller other than as expressly set forth within the
Agreement.” The APA also stated that “B” had the “financial ability, knowledge and skill
necessary to perform his obligations under the ASA” and that time was of the essence with respect
to the parties’ obligations.
The APA required that the buyer enter into a lease, which would take effect on September
1, 2015. That date was thereafter extended to October 1, 2015. The lease required that defendants
provide a $6 million security deposit or letter of credit (LOC) in that amount. “B” made that
payment by providing a $3 million LOC and a $3 million insurance policy on his life, naming “A”
as a beneficiary. “B” and four other individuals signed guaranty agreements.
The APA also required CSC and “B” to enter into the ASA, pursuant to which “B” would
act as the administrator of CSC and have “substantial control over the operations and financial
performance” throughout. The ASA provided that CSC would retain “B” to be the “sole and
2
HF 13482398v.1

exclusive administrator” of the surgical facility beginning in September 1, 2015 and continuing
through the termination or closing under the APA. Consummation of the APA was subject to
“DOH approval of the CON, which the parties anticipated would take ‘at least several months.”’
“B” agreed to make advances to CSC to cover its operations, “in the form of inter alia, the rent due
under the Lease.” The ASA further provided that “B” could not recover these advances if the APA
did not close before June 1, 2016 or was terminated for cause. Time was of the essence as to the
parties’ obligations.
The obligation to close was contingent upon receiving “[a]ll approvals required by
applicable law to be obtained from any governmental or regulatory entity” before the closing date,
“including, but not limited to, Buyer’s receipt of a non-contingent, unconditional final ‘approval’
of the CON to operate the facility.” If the closing did not take place, the buyer agreed to pay as
liquidated damages, an amount “equal to $500,000 APA deposit plus the $6 million security
deposit under the lease.”
CSC had reminded “B” that “occupancy under the Lease and operation under the ASA
were conditioned on receiving the fully-executed guarantee and security deposit represented by a
$3 million (LOC) and evidence” of the insurance policy on “B’s” life. CSC had requested the
documents, “[a]s soon as possible so that there could be a smooth transition on October 1st.”
“B” “ran into difficulty securing a potential (LOC) with a bank.” The bank was apparently
“concerned” that “B” “would have too little control over the surgical center and that there was no
consideration for the Lease.” “B” testified that the bank also thought that the amount sought was
“excessive for this kind of healthcare transaction.” Thus, “B” could not obtain the (LOC) and
“satisfy the security deposit requirement of the APA.” Moreover, “B” did not make the rental
payment that was due October 1, 2015, nor commence performance under the ASA. Additionally,
“B” did not submit the CON application to DOH by September 1, 2015, as required by the APA.
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On September 30, 2015, “the day before the effective date, of the Lease,” “B” emailed the
plaintiffs to discuss the possibility of “altering the Lease so it would go into effect after DOH
approval of the CON.” “B” testified that his entity never paid rent because they “never completed
the transaction approved by the DOH so that I could lease the space.” Although the parties
negotiated as to new terms, they never reached a “satisfactory settlement.”
The plaintiffs served the defendants with a notice of default under the APA for violating
the “warranty concerning financial ability, failing to maintain financial solvency, and failing to
take steps reasonably necessary to achieve the APA’s purposes.” The plaintiffs also served a notice
of default under the lease for failure to pay the rent and security deposit, failure to provide
certificates of insurance and failure to name “A” as a beneficiary on “B’s” life insurance policies.
The plaintiffs also served a notice of default under the ASA, for “B’s” failure to make “advances
to cover operations and failure to commence (“B’s”) role as the facility administrator.”
The defendants had not cured for the alleged defaults. On December 29, 2015, defendants
terminated the APA and ASA based on CSC’s alleged refusal to “cooperate fully with their CON
application.” The defendants had proposed to reinstate the contracts with various changes to the
ASA, to increase the rent beginning March 2016, with “B” “guaranteeing payments under the ASA
and to provide an 18-month period to seek CON approval. Alternatively, the defendants sought a
return of their $500,000 deposit.” The plaintiffs then “terminated the APA, ASA and the lease,
citing the defendants’ failure to remedy their breaches.”
The plaintiffs then commenced subject action for money damages. The defendants alleged
that “B” had signed the contracts, “believing the signatures was simply part of the CON application
process” and that the plaintiffs breached the APA “by not providing financial documents to support
the CON application.” They moved for summary judgment dismissing the complaint, arguing that
there had never been a “meeting of the minds for any of the contracts” and there had been a
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“frustration of purpose” because the premises “could not be occupied under the Lease without
issuance to them of a CON.” They also alleged that the plaintiffs failed to satisfy conditions
precedent, since the plaintiffs failed to provide financial records for the CON application and had
failed the remedy life safety violations. They further argued that the plaintiffs were not entitled to
liquidated damages because such damages would be “disproportionate to actual loss.”
The plaintiffs had moved for summary judgment. They cited breaches of the lease and
noted that the lease had been entered into “after arm’s-length negotiations between sophisticated,
counseled businesspeople.” They further claimed that the guarantees were breached by the
individual defendants’ failure to “ensure compliance with the Lease” and the APA was breached
because defendants failed to file the CON application by September 1, 2015. They also asserted
that the ASA was breached because “B” never made advances to cover CSC’s operating costs or
had managed the facility. The trial court denied the defendants’ motion, but granted the plaintiffs’
motion.
On appeal, the defendants contended that the contracts were unenforceable because the
lease was not “intended to go into effect until the CON was transferred by DOH and was only
executed because DOH would not have processed the application without it.” They argued that it
would have been “impossible,” for the defendants “to operate as a surgical center without the
CON.” They further argued that the plaintiffs’ own actions frustrated the defendants’ efforts to
obtain the CON because the plaintiffs failed to disclose “the nature of the various code violations
imposed by DOH on the building, and abandoned attempts to obtain a waiver.” They also argued
that the plaintiffs had not returned, “executed documents to them until after” the September 1,
2015 deadline had passed and even after such date, the plaintiffs failed to share financial
information which was necessary to support the application.
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The plaintiffs countered that the contract terms are “clear and unambiguous” and had been
negotiated “by sophisticated parties who were represented by counsel.” They argued that the
documents show that it was anticipated that the CON “would not be issued before the Lease
became effective, and that the ASA was designed to permit the arrangement to go forward while
the DOH application process progressed.” The plaintiffs also noted that the defendants had not
requested financial information until two months after the lease “took effect” and that the alleged
life safety violations claim was “grounded in fraud” and the defendants failed to plead fraud as an
affirmative defense. They also argued that the record did not demonstrate that the plaintiffs
“abandoned attempts to address the violations.”
The court explained that the best evidence of the parties’ intent is a “written agreement that
is complete, clear and unambiguous on its face” and such rule, “has even greater force in the
context of real property transactions, where commercial certainty is a paramount concern, and
where, as here, as the instrument was negotiated between sophisticated, counseled business people
negotiating at arm’s length.”
The court found that the lease unambiguously provided that the term was to commence,
and the buyer was to begin paying rent on October 1, 2015 and noted that this was an “arm’slength transaction negotiated over months between the parties and their attorneys.” There was no
evidence that the lease had been executed for the purpose of “attaching it to the CON application.”
The court observed that the “last-minute, but futile, scramble by (defendants) to secure the (LOC)
required by the Lease supports this conclusion.”
With respect to frustration of performance, the court found that “nothing in the record
suggests that plaintiffs prevented defendants from paying rent or paying the security deposit due
under the Lease.”

The court found that the alleged late delivery of signed contracts on

September 10, 2015 did not prevent performance commencing on October 1, and the alleged
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failure to obtain DOH violation waivers or cooperate with the efforts to obtain the CON and before
June 1, 2016, under the APA, “is not relevant to whether defendants were required to make the
agreed-upon payments under the Lease.”
Moreover, “[i]n order to invoke the doctrine of frustration of purpose, the frustrated
purpose must be so completely the basis of the contract that, as both parties understood, without
it, the transaction would have made little sense.” Furthermore, a frustration of performance
defense is unavailable “where the event which prevented performance was foreseeable, and
provision could have been made for its occurrence.”
The court found that the parties provided for the fact that the CON would not be available
on October 1, 2015, the commencement date of the lease. The purpose of the ASA, which had
been negotiated “separately from the Lease, but as part of the larger transaction, was to address
the fact that defendants cannot occupy the premises until they had the CON.”
The court cited the defendants’ working capital payment obligation and that the ASA
contemplated that defendants could not occupy the premises until they obtained a CON. The ASA
permitted “B” “to start deriving the benefits of the surgical center before his own entity could
legally occupy it.” Since the parties “acknowledged and planned for the fact that (defendants)
would not be able to occupy the building on the effective date of the Lease,” this case is
distinguishable from cases where tenants were “completely deprived of the benefit” of their
bargain. Additionally, the lease could not be “divorced from the other agreements entered into by
the parties, which universally address the anticipated delay in securing the CON.”
The court also held that the trial court had correctly found that the defendants breached the
APA when they missed the deadline for filing the CON application, especially since the agreement
provided that time would be of the essence and the agreement embodied a no waiver clause. The
court noted that “[t]ime is generally of the essence where a definite time of performance is
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specified in a contract, unless the circumstances indicate a contrary intent for that.” Here, the
deadline was a “material term, since the entire transaction depended on issuance of the CON before
the APA closing date.” The court found that by “first submitting their application three months
after the September deadline, defendants were unquestionably in material breach of the APA.”
Although the plaintiffs had not provided fully executed contracts until September 10, 2015,
the defendants had failed to “explain their three-month delay in submitting the application after
that date.” Additionally, although the plaintiffs had to provide their financial records under the
APA, the defendants’ “failure to file a timely CON application and to perform under the Lease
were ‘prior material breaches’ constituting ‘an uncured failure of performance that relieved
plaintiffs from performing their remaining obligations under the contract.’”
The defendants also argued that the plaintiffs had represented they were negotiating a
waiver of the DOH violations, when in fact they had really abandoned that effort. Such argument
was not supported by the record. Consultants handling the DOH application testified that they
“understood the issues needed to be resolved before the CON was issued, but that at some point
the focus shifted to obtaining the CON. They never testified that they had abandoned the process.”
A consultant testified that there was ongoing dialogue between DOH and CSC. The consultants
further stated that they would not have, “continued their work on the CON transfer application had
they thought the life safety issues could not ultimately be resolved and that approval was not
possible.”
The court also found that “B” had breached the ASA because his failure to perform was
not reasonably justified and the failure of the individual defendants to perform under the
guarantees was also not reasonably justified.
Accordingly, the court held that summary judgment was properly awarded to plaintiffs
based on the subject contracts and the trial court correctly found that the liquidated damage clause
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was not a penalty, since it “bears a reasonable proportion to the probable loss and the amount of
actual loss is incapable or difficult of precise estimation.” Thus, court affirmed the trial court’s
order.
Comment: The court essentially concluded, inter alia, that sophisticated, counseled parties
anticipated the possibility that a necessary governmental approval and necessary financing may
not be timely obtained or obtained at all and they addressed the consequences of such events in
contracts that were unambiguous. The court found that the record did not provide evidence that
the plaintiffs breached their agreements or frustrated the defendants’ performance or that the lack
of the CON caused a frustration of purpose.
Ctr. for Specialty Care, Inc. v. CSC Acquisition I, LLC, Appellate Division, 1st Dept., Case
No. 653849/16, decided June 25, 2020, Renwick, J.P. Mazzarelli, Gesmer, Kern, JJ. All
concur.

9
HF 13482398v.1

Co-Ops - Business Judgment Rule - Board’s
Determination to Terminate Proprietary Lease
Held To Be Within Its Scope of Authority Allegations That Tenant Repeatedly Disturbed
And/Or Created Unreasonable Noise In the
Building Interfering With Other Residents’
Rights and Comfort
This decision involved a holdover proceeding, wherein a cooperative corporation
(co-op) moved for summary judgment on its claims for repossession of an apartment, reasonable
attorneys’ fees and disbursements and use and occupancy, for the months that the respondent
shareholder (shareholder) held over in the apartment. The co-op sought to terminate the
shareholder’s Proprietary Lease and repossess the apartment, based on the shareholder’s failure
to cure several lease violations which were specified in Notices to Cure (Notices), dated May 30,
2012, Aug. 5, 2014, Nov. 25, 2015 and Dec. 15, 2015. The Notices asserted, inter alia, that the
shareholder had breached paragraphs 13 and 18(b) of the Proprietary Lease and paragraphs 4, 5
and 25 of the House Rules, i.e., “the [shareholder] and/or her guests made or permitted
disturbing and/or unreasonable noises in the building or caused unreasonable interference with
the rights, comfort . . . of other . . . residents or unreasonably annoyed them.”
The Notices listed “specific allegations of objectionable behavior and complaints
lodged against the [shareholder].” The last Notice listed 68 allegations and/or complaints, “some
of which required police intervention.” After the shareholder failed to cure the violations, in
accordance with the Proprietary Lease and the co-op’s By-Laws, the co-op, by written notice,
called a special meeting of its directors to determine whether the shareholder had engaged in
“objectionable conduct,” whether “the [shareholder’s] tenancy was undesirable and whether her
proprietary lease should be terminated and her shares sold at auction.”

1

After the shareholder was notified of the Board’s special meeting, the shareholder
requested an adjournment of the meeting to obtain counsel. The meeting was adjourned.
Thereafter, a meeting was held, which was attended by all members of the Board of Directors
(Board), as well as by the shareholder and her attorney. The shareholder and her attorney were
accorded the opportunity to be heard before a vote on the resolution. The Board then determined
by an affirmative vote of at least two thirds of its Board, that the shareholder had “engaged in
objectionable conduct” and that her tenancy was “undesirable and that her proprietary lease
should be terminated and her shares sold at auction.” The co-op thereafter served the
shareholder with “a Notice to Terminate on Mar. 22, 2016, in which the effective date of
termination of the proprietary lease was July 15, 2016.”
The co-op thereafter “inadvertently collected rent/maintenance from [shareholder]
for a period of time from July 16, 2016 through September 30, 2016.” The co-op served two
more Notices to Terminate, but again “inadvertently continued to collect rent/maintenance” after
serving those Notices. The shareholder was served with a fourth Notice of Termination, which
stated that “the proprietary lease was being terminated as of May 31, 2017.” The shareholder
failed to timely vacate the apartment.
The shareholder had submitted an answer to the holdover petitioner, denying that
she had engaged in any of the alleged objectionable conduct. The co-op moved for summary
judgment, arguing that “the business judgment rule applies to the termination of a proprietary
lease by a cooperative.” The co-op argued that it had “acted within the scope of its authority” in
accordance with the terms of the proprietary lease, based on the shareholder’s objectionable
conduct. The co-op further asserted that it followed the procedures embodied in the proprietary
lease and the by-laws, the decision “to terminate the [shareholder’s] proprietary lease was in
2

furtherance of its corporate purpose because defendant’s conduct was interfering with the
property rights of its other shareholders” and that its determination had been “made in good faith
and in exercise of honest judgment.”
The shareholder denied the allegations and claimed that she had complained about
conditions in the apartment and as a result, “the members of the Board . . . have ganged up on her
in an effort make her life miserable and to try to force her to move.” She also noted that she had
paid her maintenance every month. The court found that no evidence in the record substantiated
the shareholder’s allegations.
The court explained that “in the context of cooperative residential dwellings, the
business judgment rule provides that a court should defer to a cooperative board’s determination
‘so long as the board acts for the purposes of the cooperative, within the scope of its authority
and in good faith.’”
The court found that the co-op had “acted within the scope of its authority, . . . in
legitimate furtherance of a corporate purpose and in good faith.” The co-op had complied with
the procedures contained in the proprietary lease and by-laws with respect to terminating the
shareholder’s tenancy. The shareholder had received notice of the meeting to consider
termination of her Proprietary Lease, she was accorded an opportunity to obtain counsel and was
given an opportunity to be heard at the meeting prior to the vote. Pursuant to the Proprietary
Lease, the co-op had “acted on a supermajority vote after properly fashioning the issues and
questions to be addressed by resolution.”
The Board resolution identified “the basis for the board’s action” and listed
“specific findings as to the [shareholder’s] specific objectionable behavior.” The court explained
that the co-op had demonstrated that “it was furthering its legitimate corporate purpose in
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maintaining the welfare [of the] cooperative as a whole by removing [shareholder] and her
objectionable conduct from the cooperative.” The court cited the Notices, as well as the
affidavits of several of the board members which supported the co-op’s claims that the
shareholder’s “conduct was interfering with the property rights of . . . other shareholders,” the
Board’s decision was made in good faith and “its adverse effects” of the shareholder’s conduct
“on the cooperative as a whole.”
Thus, the court held that since the Board had “acted for the purpose of the
cooperative as a whole, within the scope of its authority and in good faith,” it was required to
defer the determination made by the Board to terminate the shareholder’s proprietary lease.
The initial Notice to Terminate had provided the shareholder with approximately
four months’ notice that her tenancy would expire on July 15, 2016. The court believed that the
shareholder had been “provided with ample time to make an orderly transition to another
residence.”
However, the court found that the co-op’s “blanket request for attorneys’ fees and
disbursements . . . in the amount of $17,580.43” was “not supported by any documents or other
evidentiary proof to substantiate the amount claimed.” Based on “the considerable amount of
legal fees sought by [co-op] coupled with the fact that three times [co-op] served [shareholder]
with a notice to terminate but then inadvertently collected maintenance from [shareholder],
rendering said notices void and thereby incurring additional legal fees through its own error,” the
court stated that it would carefully review the legal fees application “before an award of
attorney’s fees will be granted.”
With respect to use and occupancy, the court granted the co-op’s motion for
summary judgment with respect to repossession of the apartment and its claim for maintenance.
4

Accordingly, the court issued a judgment of possession in favor of the co-op, but provided that
the warrant of eviction would be stayed for approximately two weeks, to give the shareholder an
opportunity to make arrangements for another residence and to vacate the apartment. Finally, the
court directed the co-op to submit an affidavit with respect to its attorneys’ fees.

Fleetwood Commons Inc. v. Fredericks, City Court, Westchester Co., Index No. 1712-17,
decided Nov. 28, 2017, Seiden, J.
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Co-Ops – Court Upholds Co-Op’s Termination of Proprietary Lease Based on
Objectionable Conduct – Business Judgment Rule
A

petitioner

cooperative

housing

corporation

(co-op)

commenced

an

“objectionable conduct holdover proceeding to recover possession of the respondent shareholder’s
co-op apartment. The apartment was “exempt from rent control and rent stabilization pursuant to
General Business Law § 352-eeee.” The co-op alleged that “after approximately 20 years of
objectionable conduct, and repeated written notices, the Board of Directors held a Special Meeting
to discuss whether Respondent’s tenancy should be terminated for objectionable conduct pursuant
to … Respondent’s proprietary lease.” Following deliberations, the shareholder’s proprietary lease
(lease) was terminated by a unanimous vote of the Board of Directors (Board). The shareholder
refused to vacate the apartment and the co-op commenced the subject summary holdover
proceeding. The co-op moved for summary judgment seeking a final judgment of possession,
dismissal of the shareholder’s defenses and counterclaims, jury demand and for attorney’s fees.
The co-op alleged that it acted “within its authority and in good faith” in terminating
the shareholder’s tenancy and that the court should “defer to the Board vote and issue a warrant of
eviction….”

The shareholder opposed the co-op’s motion and cross moved for summary

judgment. The shareholder argued that the co-op had acted “outside the scope of its authority by
not precisely following the procedure prescribed by the co-op for sending notices,” acted in “bad
faith by deliberating ‘off the record’ at the Special Meeting,” had failed to state “the factual basis
in support of its decision to terminate Respondent’s tenancy based on objectionable conduct” and
that the Notice of Termination failed to state a cause of action because it was “factually deficient.”
The shareholder also sought attorney fees and costs.
The co-op asserted the shareholder’s bad behavior included “repeatedly banging
and knocking on the floors, walls and ceilings of his apartment at all hours of the day and night;
1
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violently pounding and kicking the doors of other apartments; continually buzzing and banging on
the door of (an upstairs apartment); speaking to building residents in an abusive, threatening and
rude manner; playing his radio loudly and incessantly; blaring his television volume at all hours
of the day and night for weeks at a time, causing the police to be called to the building as a result
of excessive noise; and he damaged the door and door frame to (an apartment below his) by beating
it with a baseball bat.” Since 1998, neighbors complained about the shareholder on a “regular
basis.” “At times, complaints were logged on a daily and monthly basis throughout most years of
Respondent’s tenancy.”
The co-op alleged that it sent numerous warnings to the shareholder asking him to
comply with the lease and House Rules. The co-op attached to its pleading, 15 letters and notices
which had been sent to the shareholder regarding his behavior. The letters included notices to
cure. In certain years, the notices led to mediation with a neighbor. Some letters included bills
for alleged property damage.
The co-op had scheduled a Special Meeting of the Board for the purpose of
determining whether to terminate the tenancy based on objectionable conduct.

The lease

authorized such termination based on objectionable conduct which included, without limitation,
repeatedly violating or disregarding the House Rules. The co-op had sent the shareholder a Notice
of Special Meeting which included the “proposed resolution that the Board would be asked to vote
on to terminate Respondent’s … lease.”
In accordance with the co-op’s bylaws, the Board held such meeting. The co-op
had sent the shareholder a Notice of Opportunity to Attend Special Meeting of Board of Directors
and the Cooperative. That notice advised the shareholder that he could attend the Special Meeting
with or without an attorney and that he had the opportunity to be heard before the Board voted.
The shareholder was also given a copy of the proposed resolution that the Board would be asked
2
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to vote on. The Notice of Opportunity to Attend the Special Meeting contained 28 paragraphs
setting forth instances where the shareholder violated the lease and House Rules from August 2017
through September 18, 2018. That notice also included approximately 15 letters and notices
previously sent to the shareholder concerning the alleged objectionable conduct.
The lease specified that shareholders would not “permit or suffer any unreasonable
noise or anything that will interfere with the rights of other Lessees or unreasonably annoy them
or obstruct the public halls or stairways.” The lease further obligated the shareholder to “in good
faith endeavor to observe and promote the cooperative purposes for the accomplishment of which
the Lessor is incorporated,” to comply with the House Rules and provided that breach of the House
Rules would be default under the lease. The House Rules were attached to the lease.
The House Rules prohibited shareholders from making “disturbing noises” or to
otherwise “interfere with the rights, comfort or convenience of other Lessees or residents.” They
also specifically embodied limitations on the hours when stereo systems, radios, television or video
game loud speakers could be used, “if the same shall disturb or annoy other occupants in the
building.”
The shareholder failed to attend the Special Meeting. All 5 Board members
attended the Special Meeting and voted unanimously to pass the resolution which terminated the
shareholder’s lease for objectionable conduct.

The Notice of Termination included the

stenographer’s “official transcript” from that Special Meeting.
The court explained that the New York Court of Appeals in 40 West 67th Street
Corp. v. Pullman provides the “legal framework for analysis” and that Pullman is “an extension of
Levandusky v. One Fifth Ave. Apt. Corp., which established that the “business judgment rule is
the proper standard of review when evaluating a decision rendered by a co-op.”
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The business judgment rule “prevents judicial interference and second-guessing of
corporate decisions made in good faith and in furtherance of the corporate purpose.” Decisional
precedent held that courts should accord the same level of deference to a Board of Directors vote
as to a shareholder vote. To invoke “further judicial scrutiny,” an aggrieved shareholder must
show that the Board acted “outside the scope of its authority,” “in a way that did not legitimately
further the corporate purpose” or “in bad faith.” If a shareholder meets its burden, then courts will
conduct an “independent evaluation, from competent, admissible evidence, or whether the
shareholder committed objectionable conduct.”
The court struck the shareholder’s jury demand since the lease contained a jury
waiver as to any proceeding or counterclaim brought by either party in connection with the lease.
The court rejected the shareholder’s arguments that the Board failed to comply with
procedural requirements relating to notices, that the co-op had acted in bad faith by deliberating
“off the record” at the Special Meeting and failed to state the “factual basis in support of its
decision to terminate Respondent’s tenancy based on objectionable conduct.”
The shareholder had failed to appear at the Special Meeting and the allegations
therefore were “undisputed.” The shareholder asserted that he did not attend the meeting because
he thought it would be “futile.” The court stated that “all parties were aware that the proposed
resolution would be voted on at the Special Meeting, which Respondent admittedly did not attend.
The proposed resolution was circulated, the issue was clearly framed, and the Board took
reasonable steps to make sure that Respondent was apprised as to what was at stake at the Special
Meeting.”
The court rejected the assertion that the Board had acted “off the record” since the
shareholder failed to identify any “requirement in the … lease, the bylaws or the New York
Business Corporation Law that the Board must conduct their deliberations on the record.”
4
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Moreover, the co-op had given the shareholder numerous “letters, meetings, warnings,” there had
been mediation efforts and such was “prima facia evidence that the Board acted in good faith.”
The court rejected the shareholder’s allegations that neighbors and the Board
“conspired to terminate his tenancy” since such allegation was not supported by “any of the
evidence and is not persuasive.” The court further stated that “a bona fide ground upon which a
cooperative renders a decision against a shareholder prevails over an allegation of the shareholder
that personal animosity was the real reason for the adverse determination.” Thus, the court rejected
the shareholder’s claim that the co-op acted in bad faith.
Additionally, the court held that the Notice of Termination satisfied the
“reasonableness test and the Board’s vote is entitled to deference.” The court also rejected the
shareholder’s counterclaim for attorney fees and costs. However, the lease entitled the co-op to
recover reasonable attorney’s fees.
Since the holdover proceeding had been commenced in March 2019, the court held
that the NYS Housing Stability and Tenant Protection Act of 2019, which became effective of
June 14, 2019 and which made changes as to attorney’s fees and charges recoverable in summary
proceedings was inapplicable.
Thus, the court found that the co-op’s termination of the shareholder’s lease was
authorized, “made in good faith, and in furtherance of the co-op’s legitimate interests.” Based on
the business judgment rule, the court was required to “defer to the good faith decision by the
Board” and therefore granted summary judgment to the co-op and awarded it a final judgment of
possession.
The court stayed its decision for several months in order to “allow time for a sale”
by the shareholder of his cooperative shares and to secure an alternate residence. If the parties
could not agree on the amount of the co-op’s legal fee entitlement, the court directed the co-op to
5
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restore the proceeding by motion on notice for determination of such legal fees. If the proceeding
is not restored by a certain date, the co-op’s claim for legal fees and costs will be severed for a
plenary action.
Surfair Equities Inc. v. Marin, Civil Court, Queens Co., Case No. 56048/19, decided Jan. 15,
2020, Poley, J.
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Prescriptive Easements - Real Property and Proceedings Law Art. 15
Plaintiffs own residential properties abutting a private road known as “Windmill
Lane,” which runs perpendicularly to Further Lane from its southern boundary and terminates near
the Atlantic Ocean. Plaintiffs commenced an action, pursuant to Real Property Actions and
Proceedings Law (RPAPL) Art. 15, seeking a judgment declaring that each of plaintiff’s properties
were “benefited by a prescriptive easement for access by foot from the end of Windmill Lane to
the Atlantic Ocean beach along the westerly lines of properties known as 27 Windmill Lane and
33 Windmill Lane.” The plaintiffs also sought a determination that properties known as 3
Windmill Lane, 7 Windmill Lane and 11 Windmill Lane “each have an express easement to access
the subject pedestrian path.” The plaintiffs further sought a preliminary injunction barring a
defendant from interfering with the use of Windmill Lane and directing the removal of obstructions
that blocked use of the easement. Plaintiffs had alleged that certain defendants had prevented the
use of the easement by “installing boulders, grass and other landscaping features within the
westerly 25-foot-wide portion of the easement area.”
Defendants include owners who have title to the properties known as 33 Windmill
Lane (Shuman Property) and 27 Windmill Lane.
Certain Defendants had moved for summary judgment dismissing the complaint
and cross claims, arguing, inter alia, that the plaintiffs lack deeded rights to use the pedestrian
easement; that the plaintiffs past use of the easement was “merely a neighborly accommodation”
and did not create a prescriptive easement; and that obstructions erected within the easement area
before commencement of the action have already been removed.
The plaintiffs opposed the defendants’ motions and cross-move for summary
judgment in their favor on the complaint. They claimed, inter alia, that affidavits and deposition
transcripts “establish a prima facie case that each has acquired a prescriptive easement over the 51

foot-wide right of way….” They further argued that a 1949 deed created a 50-foot-wide easement
for ingress and egress and benefited all of the properties abutting such easement. They also
contended that by placing some stones on the roadway and installing a gate, a defendant obstructed
the plaintiffs’ deeded rights and the prescriptive easement.
The plaintiffs submitted copies of deeds, their own affidavits and affidavits of
nonparty witnesses, and affidavits of an attorney “allegedly engaged in the practice of examining
land titles.” The Shumans also opposed the defendant’s motion and submitted deeds and an
affidavit that stated that sometime in 2010, defendant began objecting to the neighbors’ use of “our
easement on Windmill Lane and the eleven foot wide private roadway to access the beach path
which is located on our property” and that such defendant caused structures to be erected within
the boundaries of Windmill Lane and the private roadway, including a gate and two stone walls or
“gabions.” The affidavit noted that although the gate and a stone wall had been removed, a
remaining stone wall makes access to plaintiffs’ property “more difficult.”
Certain parties argued that since the deeds to certain properties (15 Windmill Lane
and 23 Windmill Lane) embodied language conveying a right of way over a five foot strip of land
and such language was not contained in the plaintiffs’ deeds, it is “likely” that “the predecessor in
title only intended that the owners of such properties have a right to use the footpath to access the
beach.” They asserted that granting the plaintiffs’ easements by prescription would “‘result in a
windfall to plaintiffs and rob them of their valuable deeded beach access rights by essentially
effectuating a private taking without compensation for the loss of such rights.”
Third party defendants had cross moved for summary judgment dismissing the
third-party complaint. They also sought, inter alia, a judgment declaring that a defendant lacked
rights in the unpaved portion of the Windmill Lane easement.
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Evidence showed that the Windmill Lane easement had been created by a common
grantor, by way of a deed in November of 1949. That deed conveyed a “perpetual right-of-way
over the westerly twenty-five (25) feet of the fifty (50) foot private road . . . for ingress to and
egress from (the grantor’s) premises . . .‘from and to Further Lane,’” as well as reserved to the
grantor a common right of way over the easterly twenty-five (25) feet of the fifty (50) foot private
road for ingress and egress from other premises owned by the grantor, on the west, from and to
further land. The 1949 deed states that the private road “shall be and remain a common driveway
for the benefit of the owner or owners of the premises herein conveyed or any part thereof, and the
owner or owners of the other premises of (grantor) on the west, or any part thereof” and the transfer
of title includes all of the grantor’s “right, title and interest, if any, in and to any land adjacent to
the above described premises to the south thereof, to the mean high water line of the Atlantic
Ocean.”
Twelve parcels of residential property abut Windmill Lane and 14 parcels presently
use the easement for ingress and egress. Only part of the Windmill Lane easement is paved. The
“beach access path at issue measures five feet in width.”
The court explained, inter alia, the general rules that govern prescriptive easements.
The court then found that the plaintiffs had established a prima facie case that they
each have a “prescriptive easement over the 5-foot-wide path.” They had provided “clear and
convincing proof of their adverse, open, notorious and continuous use of such properties for 10
years or more to access, by foot, the Atlantic Ocean beach from Windmill Lane.” The court noted,
inter alia, that the aforementioned gate had not actually been locked and did not in fact “block
access to the path leading to the beach.”
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However, two plaintiffs failed to establish a prima facie case which entitled them
to summary judgment on their claims for a prescriptive easement. There were issues of fact as to
whether their use within the 10-year prescriptive period was hostile or permissive.
Two other plaintiffs had failed to make a prima facie case for prescriptive rights
based on the conduct of their predecessors in title. These plaintiffs relied on an affidavit regarding
relatives’ prior use of the path to access the beach, but were not based on “direct, personal
knowledge.”
As to those plaintiffs who established a prima facie case for a prescriptive easement,
the defendants have failed to rebut the prima facie showings by submitting deposition and affidavit
testimony that use of the easement area was not hostile and was instead a “neighborly
accommodation.” The evidence did not establish that the defendants, or their predecessors in title
had attempted to “stop the use by such plaintiffs or plaintiffs’ predecessors in title before their
respective prescriptive easements matured.” Moreover, the fact that people who rented plaintiffs’
properties also used the path to access the beach did not prove that the right of way was used by
the general public. Accordingly, the court granted summary judgment in favor of certain plaintiffs,
but denied summary judgment with respect to other plaintiffs.
Additionally, the court explained that the language used in the subject grantor’s
deed “anticipated the future development of the land along Windmill Lane, and that his purpose
in establishing a perpetual 50-foot wide easement was to ensure that subsequent property owners
could access Further Lane.” The court noted that absent from the subject deed was any language
that restricted a subsequent property owner’s “use of the private road to access only his or her
respective parcel of land.” Rather, the deed described the private road “as a common driveway for
the benefit of the ‘owner or owners of the premises herein conveyed or any part thereof, and the
owner or owners of the other premises of (grantors) on the west.’”
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Thus, the court held that the Windmill Lane “easement appurtenant passed to
subsequent owners of the dominant estates along Windmill Lane, and no evidence has been
submitted by (a defendant) demonstrating that such easement has been extinguished in so far as it
passes over the (the defendant’s property).” The court also found that since a defendant’s property
“is benefitted by an express easement over the pedestrian path to the Atlantic Ocean beach,” and
no issue of fact as to such easement had been raised, the defendant’s motion for summary judgment
dismissing the Shumans’ cross claim for declaratory relief was granted. Since the gate and the
gabion erected in the pedestrian easement area had been removed, the court denied the motion for
injunctive relief.
Comment: The subject case illustrates, inter alia, that prescriptive easement cases will often be
decided based on the quality of the factual evidence. Developing evidence as to the use of an
easement over a ten-year period and documentation that may go back decades, may present several
challenges. People with direct knowledge may have died or relocated. Additionally, because of
age or illness, recollections may be less than clear.

Trust v. Roskell, Sup. Ct., Suffolk Co., Index No. 13-14535, decided Sept. 18, 2018, Martorana,
J.
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Prescriptive Easements – Dimensions of Easement Should Be Reasonably Definite and
Limited To Actual Use – Slight Deviations To An Accustomed Route Will Not Defeat An
Easement – Few New York Cases Addressed The Issue
A prior court decision held that the plaintiff had an easement by prescription
(easement) “over a patch of vacant paved land owned by defendant…that is adjacent to (plaintiff’s)
property. The land has been used for decades by trucks delivering and receiving goods to and
from the loading bays of (plaintiff’s) building.” The defendant now sought to secure the subject
area with a fence in connection with its proposed development of the property. Therefore, the
defendant wanted the “precise dimensions of the easement” to be determined.
The court heard testimony from the plaintiff’s architect and manager of operations.
No testimony was provided by the defendant.
The court noted that “for decades trucks seeking to access (plaintiff’s) loading bays
have traversed an identified portion of (defendant’s) property to do so.” The defendant argued that
no easement by prescription could be declared since the plaintiff could not “identify a sole path
utilized by the trucks over its property.” The defendant cited different diagrams provided by the
plaintiff’s architect.
The court found that the defendant had ignored “clear and convincing evidence that
trucks had utilized a substantially identical path over (defendant’s) unmarked pavement for an
identical purpose: to back into and out of (plaintiff’s) loading bays.”

The court was not

“surprise[d] that different truck drivers of varying skills attempting to back 75-foot rig into a
narrow loading bay over unmarked pavement would not follow a single, specific line of travel.”
The court explained that the “inconsequential variations of the drivers’ paths, as reflected in the
(plaintiff’s architect’s drawings), did not alter the conclusion that the adverse use of (defendant’s)
property was identifiable, so that (defendant) was placed on fair notice of (plaintiff’s) hostile use.”

1
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The court further stated that to “satisfy the open and notorious element of a
prescriptive easement claim, a party’s use of another’s land should be substantial and reasonably
definite.” Further, “[e]quity also dictates that the acquisition of a right to utilize another’s land be
limited at least to the actual past use made of such land.”
The court also noted that there were few New York cases that addressed the “scope
of a prescriptive easement and none similar to the facts before the court.” However, courts in other
jurisdictions had addressed the issue. A California court decision “held that slight deviations from
an accustomed route will not defeat an easement.” A Vermont court held that the extent of the use
“must be proved not with absolute precision, but only as to the general outlines consistent with the
pattern of use throughout the prescriptive period.”
The subject court explained that “[i]rrespective of whether New York were to adopt
the ‘pattern of use,’ ‘substantial identity,’ or ‘definite line of travel’ test, (plaintiff) has set forth
sufficient evidence to establish its right to the claimed easement. It produced an eyewitness
attesting to the consistent pattern of travel utilized by the delivery trucks with only slight deviations
and evidence delineating this pattern was introduced.”
The court acknowledged that the plaintiff had not “helped its cause” by providing
diagrams with “varying descriptions of its claimed easement.” However, the court found that the
discrepancies, although significant to the defendant “because every foot of property burdened
could affect its desire to proceed with submitted and approved development plans - are not
substantial given the overall size of the vacant lot in question.”

Moreover, some of the

discrepancies emanated from plaintiff’s architect’s “inclusion in certain diagrams of additional
space to provide a cushion for less-skilled drivers and for convenience.” The court declined to
include such additional space as part of the prescriptive easement.

2
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The court emphasized that the “touchstone remains that the easement be limited to
actual use.” Moreover, “given the varying paths used by the trucks, equity dictates in these
circumstances that the right of way be limited to the area necessary for the purpose of the
easement.” The court concluded that an easement depicted on a certain Exhibit was the “least
intrusive use of (defendant’s) land and, therefore, are the appropriate dimensions of the easement.”
Bedik Corp. v Herrick Rd. Holdings, Supreme Court, Nassau Co., Case No. 004517/2016,
decided Dec. 14, 2018, Steinman, J.
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Foreclosures – Court Granted Defendants’ Motion
to Dismiss Art. 15 RPAPL Cause of Action to Cancel
and Strike a Mortgage Based On Statute of Limitations A Loan Modification Agreement Restarted the Statute of
Limitations - Plaintiff Had Recognized the Existing Mortgage
Debt and Promised to Pay It – Telephone Consumer
Protection Act of 1991 - Fair Debt Collection Practices
Act – GBL §349 – Slander of Credit - Intentional Infliction
of Emotional Distress

A plaintiff commenced an action against a lender and other defendants, asserting
a claim pursuant to Art. 15 of Real Property Actions and Proceedings Law (RPAPL) “to cancel
and strike a mortgage recorded on or [about] May 24, 2006.” The plaintiff also sought to recover
damages based on alleged violations of the Telephone Consumer Protection Act of 1991
(TCPA), the Fair Debt Collection Practices Act (FDCPA), New York General Business Law,
Section 349, “TILA, RESPA, and the Frank Dodd Act, and for common law Slander of Credit
and Intentional Infliction of Emotional Distress.” The defendants moved to dismiss pursuant to
FRCP 12(b)(6) and the plaintiff cross-moved to amend the Complaint.
In Apr. 2006, the plaintiff allegedly executed and delivered a mortgage on the
subject property (Property) in the amount of $2.3 million. The mortgage was recorded in Nassau
County and thereafter assigned to “A”. The assignment was recorded on Nov. 9, 2009. The
mortgage was modified by a modification agreement recorded on Nov. 18, 2009. The plaintiff
had not received notification of the transfer in ownership and/or of the transfer involving the loan
servicer.
On Oct. 6, 2009, “A” filed a summons and complaint to commence a foreclosure
action against the plaintiff and accelerated the entire amount due on the mortgage. In Aug. 2013,
a State Supreme Court dismissed the foreclosure action and cancelled a notice of pendency. No
other foreclosure action had been commenced by the lender following that dismissal. The
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plaintiff asserts that since “more than six years have passed since the acceleration of the note on
October 6, 2009, the six year statute of limitations [SOL] to enforce the mortgage expired on
October 6, 2015.”
The plaintiff alleged that after the SOL expired, a defendant “began contacting
Plaintiffs [sic] by mail and by telephone in an effort to collect the time-barred debt” and began
reporting the debt to “Credit Reporting Agencies.” The plaintiff further claimed that he had
received approximately 600 calls to his home. The plaintiff further asserted that the calls “were
placed using an ‘automated telephone dialing system’ or ‘autodialer’” and that these calls were
made “to annoy, abuse or harass Plaintiffs. . . .” Additionally, the plaintiff alleged that a
defendant sent “threatening collection letters asserting false and misleading information” and
that “from October 2015 to present [that defendant] sent letters to Plaintiff, up to four times per
month, regarding a variety of mortgage payment and home owner related issues.” The plaintiff
alleged that the foregoing actions took place, notwithstanding the defendant’s knowledge that the
mortgage debt had been time barred.
A proposed amended complaint alleged that the plaintiff had been given a Loan
and Mortgage Modification Agreement dated Aug. 19, 2013 (LMMA). The plaintiff asserted
that he had signed the LMMA, but had never received an executed copy back from the lender
and it was never recorded. The plaintiff allegedly “attempted to make the first three payments
under the [LMMA],” but the payments “were ‘never negotiated’ and when he called to inquire
about their status,” he was advised that “his loan was in default, that there was no record of a
modification agreement and that any partial payments would be rejected.” The plaintiff
allegedly continued to receive documentation from the lender, which claimed that “the loan was
due for the original default.”
2

The defendants argued that the debt was not time barred, because a) it had been
accelerated by a different entity, b) the loan was de-accelerated by execution of the LMMA
and/or the lender’s voluntary discontinuance of the foreclosure action and/or the LMMA revived
the SOL. They also argued that each of plaintiff’s claims failed because the plaintiff had not
pled facts sufficient to state a cause of action.
The plaintiff argued that the defendants did not establish that the loan was
accelerated and there was a question of fact as to whether or not a voluntary discontinuance of a
foreclosure action constitutes a deacceleration of the loan and the loan had been accelerated by a
notice. The plaintiff further noted that the LMMA had not been recorded and he had never
received a copy of it back from the lender. The plaintiff also argued that the bank’s actions after
the plaintiff signed the LMMA were inconsistent with the de-acceleration. Finally, the plaintiff
contended that the proposed amendment complaint cured any deficiencies with the original
pleading and therefore, the motion to amend should be granted and that certain documents
submitted by the defendants should be disregarded.
The court explained that New York RPAPL, Art. 15 had been “largely replaced
the equitable action to quiet title” and that an RPAPL action “‘has been described as a hybrid one
in which the relief awarded is in large measure equitable in nature.’” The court further stated,
inter alia, that “[t]he filing of a lis pendens and summons and complaint commencing a
foreclosure action constitutes an acceleration.” The court further noted that “[t]o stop the [SOL],
a mortgagee who has elected to accelerate, may revoke its decision to accelerate a mortgage debt
by an ‘affirmative act or revocation’ taken within the six-year limitations period subsequent to
the election to accelerate.” Further, the SOL “may be restarted if there is a written
acknowledgement of the debt.”
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The court observed that the New York Court of Appeals had “not addressed
whether the voluntary discontinuance of a foreclosure action constitutes an affirmative act
revoking a prior acceleration. Intermediate Appellate Courts in New York have held that when a
mortgagee moves for and is granted an order of discontinuance, it raises a question of fact as to
there was an affirmative act to revoke its election to accelerate. . . . However, where the prior
foreclosure action is not withdrawn by the lender, but rather dismissed by the court, ‘[i]t cannot
be said that [the] dismissal by the court constituted an affirmative act by the lender to revoke it
election to accelerate.’”
Here, the complaint alleged that “[i]n August 2013, the court dismissed the
foreclosure action and vacated the notice of pendency.” Thus, to the extent that the defendants
sought dismissal of the first cause of action on the basis that “the dismissal of the foreclosure
action was an election to revoke acceleration of the debt,” the motion was denied.
As to whether “the LMMA constituted a revocation of the acceleration of the
debt,” the defendants cited a lower state court decision in support of its position. The subject
court agreed with that decision, which held that “if a lender enters into a modification agreement
subsequent to its acceleration of a debt that would constitute an affirmative act for purposes of
revocation of that acceleration.” However, here the plaintiff alleged that the lender’s conduct
after the LMMA amendment was “inconsistent with revocation.” Accordingly, the court denied,
“at this juncture,” the motion to dismiss the RPAPL claim on the basis that the acceleration was
revoked.
The defendants had also argued that the LMMA revived the SOL. The LMMA
contained the plaintiff’s agreement that the debt was owed and that the plaintiff promised to pay
such debt. The LMMA further stated that contemporaneously with the execution of the LMMA,
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the parties would sign “Stipulations Cancelling the Notice of Pendency and Discontinuing the
. . . Foreclosure Action . . ., including a withdrawal of the Borrower’s . . . Counterclaims.”
The court found that the LMMA “restarted the [SOL] on the mortgage debt,”
since “[b]y its express terms, Plaintiff recognized the . . . debt and promised to pay it.” The only
contingency contained in the agreement was “the dismissal of the lis pendens and foreclosure
action,” and the amended complaint alleged that “the foreclosure action was dismissed and the
notice of pendency cancelled.” Moreover, the LMMA did not embody a requirement that it be
signed by the lender and a copy returned to the plaintiff. Accordingly, the court granted the
defendants’ motion to dismiss based on the SOL.
With respect to the TCPA claims, the defendants argued that the plaintiff, in his
loan application, “gave his express consent, in writing, to call his cell phone.” The court found
that it was not clear that the consent contained in the loan application “covers the telephone calls
of which Plaintiff complains” and it was not clear whether “the number provided on the
application was Plaintiff’s home or cell phone number.” Accordingly, the court denied the
motion to dismiss the TCPA claim.
However, the court dismissed the New York General Business Law, §349 claims
on the grounds that the plaintiff failed to plead specific facts to support its claim and failed to
allege that the plaintiff’s conduct had “a broader impact on consumers at large.”

The court then explained that the FDCPA bars debt collectors from “falsely
representing the character, amount, or status of a debt,” “communicating or threatening to
communicate to any person credit information which is known to be false” and “using false
representations or deceptive means to collect or attempt to collect the debt.” The defendants
5

argued that the FDCPA claim should be dismissed because the mortgage debt was not timebarred. Since the FDCPA claim was based on the mortgage debt being time barred and the
RPAPL claim has been dismissed, the court granted the motion to dismiss the FDCPA claim.
The court also dismissed the Slander of Credit claim, since that claim was preempted by the Fair
Credit Reporting Act (FCRA). It was also dismissed based on the dismissal of the RPAPL claim
and the plaintiff’s abandonment of the claim by failing to address the defendants’ arguments.
The intentional infliction of emotional distress claims were also dismissed. The
court viewed such claims as “nothing more than a formalistic recitation of these elements
without any supporting fact. . . .” Moreover, the claim was based on “the same conduct as the
FCRA claim,” which it dismissed as preempted. Additionally, the court dismissed the TILA,
RESPA and Dodd-Frank claims on the grounds that the plaintiff failed to identify which
provisions of those statutes, if any, were violated and did not specify which conduct by
defendants constituted the purported violations. Moreover, no class had been properly pled and
the plaintiff did not address the argument for dismissal of those claims and therefore, abandoned
them.
Comment: The court noted that “[t]here is an apparent dispute among the courts
as to whether it is the filing of the summons and foreclosure complaint or the service of that
summons and complaint that constitutes the election to accelerate.” In the subject case, it was
“immaterial.” There was no allegation in the Complaint or Amended Complaint that the “loan
was accelerated via notification.”

Zucker v. HSBC Bank USA, U.S.D.C., Eastern Dist. of New York, Case No. 17-CV-2192,
decided 5/2/18, Hurley, J.
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UCC Art. 9 Foreclosure of Co-Op Shares – Court
Denied Plaintiff’s Motion to Annul A Sale Provision
Which Required Payment of Unpaid Maintenance
Arrears and Assessments Incurred Before the Sale
and While A Prior Shareholder Contested the Auction –
Generally, No Special Exception to Normal Rules for
“Hasty” UCC Foreclosure – UCC Provisions May Be
Amended By Contract – Rescission Available If
Unascertainable Complications Impact Marketability
of Title – Terms Were Commercially Reasonable –
UCC Foreclosure Auctions Are Fraught With Risks

This decision involves the “auction of the shares and proprietary lease” (lease)
“associated with a unit in a cooperative corporation pursuant to UCC article 9” (Art. 9). The
plaintiff, “the winning bidder’s assignee,” sought “to annul the provision of the terms of sale and
memorandum of sale [Sale Terms] that requires him to pay the prior shareholder-tenant’s
[shareholder] unpaid maintenance arrears and assessments up to the date of the sale, as well as
the maintenance and assessments that accrued while the . . . shareholder-tenant contested the
auction in court.” The closing had taken place and $87,000 had been placed in escrow pending
the court’s determination.
The defendants, the legal title trustee and loan servicer (defendants), cross moved
for an order denying the plaintiff’s motion and granting them a declaration directing the plaintiff
“to pay the outstanding maintenance, and dismissing the complaint.” Since the parties had
moved for “the ultimate relief sought in the complaint,” the court treated the subject motion and
cross-motion as motions for summary judgment.
The court denied the plaintiff’s motion and granted the defendant’s cross motion.

1

In 2008, the shareholder had pledged the co-op shares and lease as collateral for a
mortgage. In 2015, following the shareholder’s default on the mortgage, the lender “sought to
recover the debt through a private auction pursuant to article 9 of the [UCC].”
The Sale Terms specified that “the winning bidder would be responsible for any
maintenance arrears.” They stated, inter alia, that the successful bidder would pay “all
outstanding maintenance arrears, impositions by the Co-op corporation, including but not limited
to fees, late charges, assessments, as . . . required to satisfy all sums due . . . the Co-op
corporation at auction through and including the time of the closing on the transfer of the stock
and lease.” The successful bidder was also required to pay “any flip tax, other transfer fees,
including attorney’s fees, or other fees legally imposed by the Co-op Corporation against the
debtor or Secured Party, as transferor, in connection with the transfer of the stock and lease.”
The auctioneer had “read the [Sale Terms] aloud before the bidding commenced, but he did not
state the amount of maintenance arrears that had accrued.” The winning bidder had assigned the
bid to the plaintiff.
The shareholder had obtained a stay of the sale, and the sale remained stayed until
Aug. 2016, when the shareholder’s complaint was dismissed. The plaintiff then requested that
the closing take place. At that time, the plaintiff was provided with an “Explanation of Arrears,”
which indicated that approximately $65,000 was due for maintenance arrears and assessments
with respect to the subject apartments. After the parties disagreed as to who would pay the
maintenance arrears, the plaintiff commenced the subject action.
The plaintiff argued that Art. 9 sets forth “the mandatory order in which the
proceeds of a sale pursuant thereto must be distributed. He contends that, according to the UCC,
the secured party must apply the proceeds of the sale to any maintenance or other charges that
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may have accrued to the cooperative corporation, and is only then entitled to take whatever is left
over.” The plaintiff claimed that the Sale Terms “violate both the UCC as well as the loan
documents, and may be modified on that basis.” The plaintiff argued that “although some terms
of the UCC may be modified by agreement, this particular provision is mandatory.” The
plaintiff argued in the alternative, that “the alteration purporting to allow banks to pass on an
undisclosed, and ultimately quite large, sum of maintenance arrears is invalid because it is not
commercially reasonable.” The plaintiff claimed that there is “a different set of rules” applicable
“to contracts entered into at auctions such as the one at issue . . ., since they occur under hasty,
sometimes chaotic, conditions during which there is no opportunity to negotiate or investigate all
of the relevant facts.” The plaintiff asserted that “these altered rules of contract interpretation
render certain vague or indefinite terms invalid” and that “the term must be removed from the
agreement because it is unconscionable.”
The defendants countered that the plaintiff is bound by the Sale Terms “as recited
by the auctioneer before bidding commenced,” the “provisions of the UCC can be, and were,
amended by contract,” “banks frequently pass the cost of maintenance arrears onto the winning
bidder, and that industry custom of doing so shows that it is commercially reasonable.” They
also argued that “auctions of this nature are inherently risky, entailing the possibility that the
debtor owes the building money, or that the debtor may commence litigation to thwart the sale”
and “those are the risks that plaintiff knowingly took when he placed his bid.”
The court explained:
[A] sale of land in the haste and confusion of an auction room is
not governed by the strict rules applicable to formal contracts made
with deliberation after ample opportunity to investigate and
inquire. . . . However, rescission is the relief usually available to a
bidder who has won an auction for real property that is subject to
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complications that are both significant enough to affect the
marketability of title and unascertainable considering the haste of
the auction. . . .
Here, the plaintiff did not ask for rescission and had not claimed that the payment
of the “maintenance arrears is so burdensome that it has utterly destroyed any financial interest
he has in the property.” Rather, the plaintiff sought to avoid the obligation “to pay maintenance
arrears, so as to increase his profit margin.” The court explained that “[t]he fact that with the
benefit of hindsight, a party believes that it had agreed to an unfavorable contractual term, does
not provide courts with authority to rewrite the terms of a contract or to extricate parties from
poor bargains.”
The plaintiff had not cited any authority that specifically authorized the court to
eliminate the maintenance obligation under the subject circumstances. Moreover, even if UCC
Art. 9 was applicable, plaintiff did not show that “a departure from the statute would entitle him
to the only relief he seeks: modification.”
Pursuant to UCC 9-615 (a), “[a] secured party shall apply or pay
over for application the cash proceeds of a disposition under
Section 9-610 in the following order to: (1) the reasonable
expenses of retaking, holding, preparing for disposition, . . ., and
disposing, and, to the extent provided for by agreement and not
prohibited by law, reasonable attorney’s fees and legal expenses
incurred by the secured party; (1-a) in the case of a cooperative
organization security interest, the holder thereof in the amount
secured thereby; (2) the satisfaction of obligations secured by the
security interest or agricultural lien under which the disposition is
made”. . . . UCC 9-102 (74) defines “security agreement” as “an
agreement that creates or provides for a security interest.” It then
clarifies that “[a] cooperative record that provides that the owner of
a cooperative interest has an obligation to pay amounts to the
cooperative organization incident to ownership of that cooperative
interest and which states that the cooperative organization has a
direct remedy against that cooperative interest if such amounts are
not paid is a security agreement creating a cooperative
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organization security interest.”
The co-op’s bylaws and the lease terms provide that the cooperative has “a
security interest against the shares in the event that a shareholder defaults on his or her
maintenance obligations.” “[T]he UCC’s default position is that maintenance arrears, if any,
which constitute a secured debt pursuant to the terms of the . . . lease and bylaws of a cooperative
corporation, are to be paid from the proceeds of the sale directly after the expenses are paid.”
Without citing legal authority, the plaintiff argued that such “statutory default position is
mandatory.” “UCC 1-302 permits provisions of the Code to be ‘varied by agreement,’ except
that ‘[t]he obligations of good faith, diligence, reasonableness and care prescribed [thereby] may
not be disclaimed by agreement.’ The parties, by agreement, may determine the standards by
which the performance of those obligations is to be measured if those standards are not
manifestly unreasonable.”
The UCC provides that “[w]ith respect to secured transactions, ‘[a]fter default, a
secured party may sell, lease, . . . or otherwise dispose of . . . the collateral in its present
condition or following any commercially reasonable preparation. . . .’” However, the UCC also
provides that “[e]very aspect of a disposition of collateral, including the method, manner, time,
place, and other terms, must be commercially reasonable.”
An affidavit from the auctioneer stated that “in his ‘professional experience,’
[Sale Terms] ‘typically contain provisions that obligate a successful bidder to pay all amount[s]
due to the co-op corporation prior to closing.’” The plaintiff submitted affidavits in opposition
and asserted that his lawyer advised him that “the law requires secured lenders to pay
maintenance arrears from the proceeds of sale, and that [this practice] has indeed been [his]
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experience in closing on other properties [he has] purchased from UCC [article] 9 sales whose
terms of sale contained similar terms.”
The court opined that, at best, the plaintiff’s submissions create “a question of fact
as to whether it is standard in the industry to require the winning bidder to pay maintenance
arrears.” However, the plaintiff’s affidavits failed to explain why “the deviation from the
industry norm rises to the level of being commercially unreasonable.” If the Sale Terms had
been ambiguous, they could then rely on “industry custom to interpret the writing.” Here, since
the Sale Terms “place the requirement to pay maintenance arrears on the bidder, they cannot be
explained or supplanted by a contradictory usage of trade.” Thus, the terms could not be
invalidated based on a contradictory usage of trade.
The court then rejected the unconscionability argument. “Although the auction
was fast-paced and did not allow for the possibility of negotiation of the [Sale Terms], the papers
before this Court indicate that this is standard practice in the industry.” The court noted that
since the plaintiff is “a sophisticated party with substantial knowledge of the conduct of auctions
such as the one at issue,” the plaintiff would not “have been surprised by the lack of knowledge
as to many facts about the property going into the auction, he would have expected it.” Here, the
Sale Terms were read aloud prior to the auction, and that the specified winning bidder would be
responsible for the maintenance arrears. There was no evidence that the bidder “was somehow
pressured to bid on the property” and the bidder “was free to walk away from the auction at any
time, or to bid on a property that did not include such a term.”
The court further held that the Sale Terms were not unconscionable from a
substantive prospective. These kinds of auctions are “fraught with risk. A bidder will not know
the full extent of any problems with the property until he or she takes possession. While sales
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under such circumstances can be invalidated where hidden, unknowable problems with the
property are so great that they render title unmarketable . . ., plaintiff has not alleged that that [is]
the case here.” Furthermore, the plaintiff had not alleged that he cannot make a profit because of
the obligation to pay the maintenance arrears. An appraisal of the property indicated that it’s
value is significantly higher than the purchase price. The court stated that it could “imagine a . . .
situation in which the unascertainable amount of maintenance arrears is so high in comparison to
what the property may be sold for that it results in an unjust windfall to both the bank and the
cooperative, here, the ‘fair market value’ of the property ‘[as] determined by [an] appraisal was
not so low that it was substantively unconscionable.’”
Finally, the court stated that as to “the maintenance that accrued during the
attempt by the . . . shareholder . . . to stay the sale, . . . although plaintiff was not joined” in that
action, “defendants took all available steps to expedite the process of having the complaint
dismissed.” Moreover, the plaintiff could have moved “to intervene had he believed that
defendants were not taking the necessary steps with respect to the property” and he had “not
established that a delay was caused solely as a result of defendants’ conduct.”

Stavinsky v. Prof-2013-S3 Legal Title Trust by U.S. Bank N.A., Sup. Ct., N.Y. Co., Index No.
653162/2017, decided 5/10/18, Freed, J.
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Foreclosure - Timeliness and Required Proofs for a
Valid De-Acceleration of Note Obligations Underlying
Residential Mortgage Foreclosure Actions-Appellate Division Second Dep’t
Disagreed with the First Dep’t As To Acceleration Language – Standing Is Required For
Both An Acceleration and A De-Acceleration

A plaintiff appealed, in an action commenced pursuant to RPAPL 1501(4) to
cancel and discharge a mortgage and note, from a trial court order which granted the defendant
lender’s motion pursuant to CPLR 3211(a) to dismiss the complaint with prejudice and denied
the plaintiff’s cross motion for summary judgment on the complaint. The court addressed the
“the timeliness and required proofs for the valid de-acceleration of note obligations underlying
residential mortgage foreclosure actions.”
In connection with the purchase of a home, the plaintiff had executed a note in the
amount of $1,235,000, which was secured by a mortgage. The lender identified on the note was
“A”. The mortgage was assigned to defendant lender “B”. The plaintiff thereafter defaulted on
the note obligations. By letter dated November 16, 2008, a loan servicing company, “C”,
advised the plaintiff that her account was in default and that if the delinquent amount and fees
were not paid with 30 days, “the circumstances ‘will result in the acceleration of your Mortgage
Note…and that once acceleration has occurred, a foreclosure action, or any other remedy
permitted under the terms of your Mortgage or Deed of Trust, may be initiated.” The plaintiff did
not remedy the default and on January 13, 2009, “B” commenced a foreclosure action.
“B”’s standing appeared to “have been an issue . . . in the foreclosure action,”
since a Supreme Court preliminary conference order directed “B” “to produce the original note
by October 5, 2011. No original note was thereafter produced, and on February 29, 2012, the
foreclosure action was dismissed.”
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The matter remained dormant until October 21, 2014. On that day, “D” sent a
letter to plaintiff, wherein “D”, as B’s “loan servicer,” noted the plaintiff’s continued default and
stated that “D” hereby “deaccelerates the maturity of the Loan, withdraws its prior demand for
immediate payment of all sums secured… and re-institutes the loan as an installment loan.”
More than four months thereafter, in March 2015, the plaintiff commenced the subject action.
The plaintiff asserted that more than six years had elapsed from “C”’s letter of
November 16, 2008, by which the note was accelerated; that “B”’s foreclosure action had been
dismissed; and that “no new foreclosure action had been timely commenced.”
“B” had moved pursuant to CPLR 3211(a)(1) and (7) to dismiss the complaint.
“B” argued that “payment of the note, which had previously been accelerated, was deaccelerated by “D”’s letter to the plaintiff dated October 21, 2014. “B” contended that since the
de-acceleration was communicated within six years of the prior acceleration, there had been no
violation of the statute of limitations “(SOL)” and a new six-year (SOL) period would commence
if “B” accelerated the note in the future.
The plaintiff cross-moved for summary judgment and opposed “B”’s motion on
the grounds that “no right of deacceleration was contained in the note or mortgage; “(“B”’s)
decision to de-accelerate rather than to commence a new action within the original six years is a
tacit admission” that it lacked possession of the original note; “once an acceleration option is
exercised, it cannot be revoked; in construing the note and mortgage as allowing a deacceleration and extending the (SOL) would violate public policy; and . . . the purported deacceleration was per se prejudicial to the borrower.”
The trial court had granted “B”’s motion to dismiss the complaint with prejudice
and denied the plaintiff’s cross motion for summary judgment. The Appellate Division (Court)
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modified the trial court order. The Court agreed that the plaintiff’s cross-motion for summary
judgment should be denied. However, the Court held “B”’s motion to dismiss the complaint
should also be denied.
The Court noted the different standards of proof apply to motions to dismiss
based on documentary evidence, motions to dismiss for failure to state a cause of action and
motions for summary judgment. The Court also explained that when a mortgage is payable in
installments, “an acceleration of the entire amount due begins the running of the (SOL) on the
entire debt.…” Thus, it must be determined exactly when a mortgage was accelerated when
determining an action or proceeding commenced pursuant to RPAPL 1501(4). The Court further
stated that mortgages may be accelerated in different ways, e.g., by an acceleration notice to the
borrower which is clear and unequivocal sent by the creditor, the obligation of certain borrowers
to make a balloon payment under the terms of the note at the end of the pay-back period or when
a creditor commences a foreclose action upon a note and mortgage and seeks, in the complaint,
payment of the full balance due.
Here, both parties had been under a “mistaken impression” that the November 16,
2008 letter sent to the plaintiff by “C” “fixed the date of the acceleration for (SOL) purposes.”
The Court held that it did not. The Court reasoned that since the language stated that if the
plaintiff failed to cure her delinquency within 30 days that “will result in the acceleration” of the
note, it was “merely an expression of future intent that fell short of an actual acceleration.” The
court found that the notice was “not clear and unequivocal, as future intentions may always be
changed in the interim.” The Court acknowledged that its conclusion was different than that of
the Appellate Division, First Dep’t, which “addressed similar language and held otherwise in
Deutsche Bank Natl. Trust Co. v. Royal Blue Realty Holdings, Inc. (148 AD3d 529).
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When “B” commenced its foreclosure action on January 13, 2009, the complaint
expressly “elected to call due the entire amount secured by the mortgage.” Thus, the full amount
of the debt had been accelerated on the filing of the summons and complaint in the foreclosure
action. Therefore, the Court measured the applicable six-year (SOL) “from the date the
foreclosure action was commenced ….” Since “B” withdrew its original foreclosure action and
did not commence a new action before January 13, 2015, the plaintiff had “submitted evidence
establishing, prima facie, that the six-year (SOL) had expired and that she was entitled to
summary judgment on the RPAPL 1501(4) claim.”
However, an acceleration is only “valid if the party making the acceleration had
standing at that time to do so…..” Theoretically, “B” “could have attempted to defeat the
plaintiff’s action by arguing” that it lacked “standing to accelerate the full amount of the
plaintiff’s debt, which would explain its failure to produce the original note resulting in the
dismissal of the foreclosure action on February 29, 2012.” The absence of a valid acceleration
means that (SOL) had never even begun to run on the complete debt, and that would defeat the
plaintiff’s RPAPL 1501(4) claim in its entirety. However, “any such argument would have the
additional and perhaps unpalatable effect of rendering untimely any claim of (“B”’s) for missed
mortgage payments older than six years and counting.”
“B” relied on “D”’s de-acceleration letter dated October 21, 2014. Deacceleration notices “must also be clear and unambiguous to be valid and enforceable.” Here,
the Court found that the de-acceleration language met that test.
The Court acknowledged that a bank may issue a de-acceleration letter “as a
pretext to avoid the onerous effect of an approaching (SOL) and to defeat the . . . owner’s right
pursuant to RPAPL 1501 to cancel and discharge a mortgage and note.” However, the subject
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de-acceleration letter embodied a “clear and unequivocal demand that the homeowner meet her
prospective monthly payment obligations” and that constituted a valid de-acceleration and
cannot be “viewed as pretextual in any way.”
The Court further noted that a de-acceleration letter “is not pretextual if, as here, it
contains an express demand for monthly payments on the note, or, in the absence of such express
demand, it is accompanied by copies of monthly invoices transmitted to the homeowner for
installment payments, or, is supported by other forms of evidence demonstrating that the lender
was truly seeking to de-accelerate and not attempting to achieve another purpose under the guise
of de-acceleration….” “In contrast, a ‘bare’ and conclusory de-acceleration letter, without a
demand for monthly payments toward the note, or copies of invoices, or other evidence, may
raise legitimate questions about whether or not the letter was sent as a mere pretext to avoid the
(SOL).” Lenders may revoke their election to accelerate a mortgage, but they must do “so by an
affirmative act of revocation occurring during the six-year (SOL) period subsequent to the
initiation of the prior foreclosure action….”
Here, the de-acceleration occurred within six years measured from the
commencement of the foreclosure action on January 13, 2009 and thus, although the plaintiff
established her prima facie entitlement to summary judgment on her RPAPL 1501(4) claim,
“B”’s “timely de-acceleration notice raises a triable issue of fact requiring the denial of the
plaintiff’s cross motion.” The Court reasoned that “B”’s de-acceleration notice failed to “utterly
refute” the plaintiff’s allegations as a matter of law.
The Court then held “for the first time in the Appellate Division, Second
Department, that just as standing, when raised, is a necessary element to a valid acceleration, it is
a necessary element, when raised, to a valid de-acceleration as well.” The de-acceleration notice
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dated October 21, 2014 did not establish that “B” had standing to de-accelerate the earlier
acceleration and no other evidence demonstrated that “B” had such standing. That such issue
was “particularly germane…where (“B”) had been directed to provide the original note” by a
preliminary “conference order dated September 20, 2011, and the foreclosure action was
thereafter dismissed on February 29, 2012.”
The court further stated that absent “B’s” documentary evidence establishing its
standing to accelerate and de-accelerate the mortgage debt, the motion to dismiss was not
supported by documents “utterly refuting the allegation in the plaintiff’s complaint that (“B”’s)
efforts to collect on the debt were time-barred.”
The plaintiff also argued that the note which permitted acceleration, lacked a
provision permitting the lender to revoke any such acceleration and a de-acceleration is not
“contractually permitted.” The Court found that the acceleration language was “discretionary
rather than mandatory” and “B” retained the right to “later revoke the acceleration….”
The Plaintiff had further asserted that even if the lender could revoke a prior
acceleration, it should not be permitted to do so since the plaintiff would be “substantially
prejudiced” as a result. However, the Court found that plaintiff was not substantially prejudiced.
The plaintiff had been living in a home “likely valued at more than $1 million”, “without paying
the mortgage”, rent or property taxes and “with each passing month”, “the (SOL) continues to
expire as to missed payments due more than six years ago on a rolling monthly basis.” The
Court also held that “B’s” motion to dismiss the complaint under CPLR 3211(a)(7) for failure to
state a cause of action should be denied. Accordingly, the Court held that the plaintiff’s cross
motion for summary judgment on the complaint should be denied and the defendant’s motion
pursuant to CPLR 3211(a) to dismiss the complaint should also be denied.
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Milone v. US Bank Nat’l Ass’n, App. Div., 2nd Dep’t, Case No. 2016-02068, decided 8/15/18,
Dillon, J, Chambers, Sgroi and Connolly, JJ. concur.
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Foreclosures -Second Department Case of First Impression – Statute of Limitations –
Reinstatement Provision Was Not A Condition Precedent To Acceleration Of The
Mortgage And Did Not Prevent Acceleration – Statute Of Limitations Commenced When
Lender Accelerated The Mortgage – Complaint Dismissed
The Appellate Division, Second Department (Court), stated that this decision
involved an issue of “first impression for this Court.” A plaintiff lender (lender) commenced a
mortgage foreclosure action. The lender argued that could not have previously accelerated the
mortgage because it “lacked the authority to exercise its contractual option to accelerate the
maturity of the entire balance of the loan it seeks to recover.” The lender contended that it was
“prevented from validly accelerating the debt by virtue of a reinstatement provision in the …
mortgage which gives the borrower the option, under certain circumstances, to effectively
deaccelerate the maturity of the debt.” The lender contended that the statute of limitations (SOL)
did not “begin to run until the borrower’s rights under the reinstatement provision in the …
mortgage were extinguished.”
The mortgage was a “uniform instrument issued by Fannie Mae and Freddie Mac
for use in New York.” Based on the “prevalence of the language used in this uniform instrument,
and in light of the divergent conclusions reached in the trial-level decisions interpreting that
language,” the Court deemed it “appropriate to clarify the legal principles that are relevant to this
issue and to set forth the appropriate construction of the language used in these uniform
instruments.” The Court held that the “reinstatement provision contained in the … mortgage was
not a condition precedent to the acceleration of the mortgage and did not prevent the plaintiff from
validly exercising its option to accelerate.” Thus, the Court held that the SOL “started to run when
the plaintiff exercised its option to accelerate.”
In Oct., 2016, the lender had commenced a foreclosure action against the borrower
(borrower). The borrower moved to dismiss the action as time-barred. The borrower reasoned
1

that the “entire debt was accelerated in June 2010, when a prior action was commenced to foreclose
the same mortgage.” The trial court granted the borrower’s motion to dismiss and the lender
appealed.
The Court explained that “[w]here, as here, the claim is for payment of a sum of
money allegedly owed pursuant to a contract, the cause of action accrues when the plaintiff
possesses a legal right to demand payment….” Further, generally “an action, to foreclose a
mortgage may be brought to recover unpaid sums which are due within the 6-year period
immediately preceding… the action….”
Even when a mortgage is payable in installments, “the terms of the mortgage may
contain an acceleration clause that gives the lender the option to demand due the entire balance of
principal and interest upon the occurrence of certain events delineated in the mortgage….” When
the mortgage terms provide that “the acceleration of the maturity of a mortgage debt on default is
made optional with the holder of the note and the mortgage, some affirmative action must be taken
evidencing the holder’s election to take advantage of the accelerating provision, and until such
action has been taken the provision has no operation….” Moreover, “[o]nce a mortgage has been
… accelerated in accordance with the terms of the mortgage, ‘the entire amount is due and (SOL)
begins to run on the entire debt….’” Additionally, a “borrower generally must be provided with
notice of the lender’s decision to exercise an option to accelerate the maturity of a loan… and such
notice must be ‘clear and unequivocal’.”
Here, the mortgage gave the lender the right “to require the defendant to
immediately pay ‘the entire amount then remaining unpaid under the Note and [Mortgage]’ if the
plaintiff first satisfied certain conditions….” The borrower demonstrated that the lender had
complied with those conditions and then “validly exercised its option to accelerate the entire
2

remaining balance under the note by filing the summons and complaint in the first foreclosure
action in June 2010….”
Since the subject action had not been commenced until Oct. 2016, the borrower
established, prima facie that when the lender commenced the action, the SOL had expired. The
lender failed to raise an issue of fact since the reinstatement provision of the mortgage “did not
prevent it from validly accelerating the mortgage debt.” That provision gave the borrower “the
contractual option to de-accelerate the mortgage when certain conditions are met.” The lender
argued that since its right to accelerate the “debt was subject to the defendant’s right, under certain
circumstances, to de-accelerate that portion of debt, the plaintiff’s right to accelerate the debt was
subject to a condition precedent and the (SOL) did not begin until the defendant’s right to deaccelerate was extinguished in accordance with the terms of the mortgage….”
The Court explained that the mortgage “unequivocally set forth the conditions that
had to be satisfied before the plaintiff was contractually entitled to exercise its option to accelerate
the entire outstanding debt.” The mortgage language “makes clear that the lender is entitled to
exercise its option to accelerate ‘if all of those conditions… are met.’” The reinstatement language
“was not referenced in, or included among, those conditions” listed in provisions setting forth the
conditions that had to be met before the lender could exercise its option to accelerate the entire
debt. The reinstatement provision also did not have any language “indicating that it serves as a
condition precedent to the plaintiff’s right to accelerate the outstanding debt.” Rather, the lender’s
right to the accelerate the entire debt “may be exercised before the defendant’s rights under the
reinstatement provision… are exercised or extinguished.”
Accordingly, the Court held that “the extinguishment of the defendant’s contractual
right to de-accelerate the maturity of the debt pursuant to the reinstatement provision… was not a
3

condition precedent to the plaintiff’s acceleration of the mortgage….” The Court further stated
that “[t]o the extent that decisional law interpreting the same contractual language holds otherwise,
it should not be followed….” Thus, the Court affirmed the trial court’s dismissal of the complaint
as time-barred.
Bank of New York Mellon v. Dieudonne, Appellate Division, 2nd Dept., Case No. 2017-08956,
decided March 13, 2019, Dillon, J.P., Austin, Miller, Duffy, JJ. (Opinion by J. Miller)
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Foreclosures –Appellate Division Addresses Evidence Foundation Issues Involving
Business Records – “Unprecedented Spike” in Foreclosure Actions After Financial Crises –
Confusion About Procedural, Substantive And Evidentiary Law in Foreclosure Context
A defendant in a foreclosure action appealed from a trial court order which, inter
alia, granted a plaintiff lender’s motion for summary judgment and dismissed the defendant’s
affirmative defenses and counterclaims. The trial court, in essence, denied the defendant’s cross
motion to dismiss the complaint or, in the alternative, to compel disclosure and for leave to enter
a default judgment on his cross claims asserted against the defendant Mortgage Electronic
Registration Systems (“MERS”).
The Appellate Division (“Court”) explained that “[i]n the wake of the financial
crisis that began in 2008, the trial courts… have faced an unprecedented spike in judicial
foreclosure actions. The challenges … have been compounded by poor record-keeping practices,
a changing regulatory environment, inordinate delays, and inadequate legal representation. The
… number of foreclosure cases has also resulted in a renewed focus on the relevant legal
principles.”
There has been “repeated confusion about … aspects of the procedural, substantive,
and evidentiary law that must be … applied in a foreclosure context.” To provide additional
“clarity,” the Court deemed it “appropriate to … reiterate some of these foundational principles”
in an effort to “eliminate many of the disputes” that seem to reoccur.
The Court found that there were no “triable issues of fact as to whether the plaintiff
has standing to maintain this action.” A “plaintiff establishes its standing in the mortgage
foreclosure action by demonstrating that it is either the holder or assignee of the underlying note
at the time the action is commenced….” The plaintiff had showed that it was “in physical
possession of the note, which had been endorsed in blank, at the time the action was commenced.”
1
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The plaintiff also submitted an affidavit of its attorney’s employee, which stated that “certain
business records, which were maintained by her employer and attached to her affidavit,
demonstrated that the plaintiff’s attorneys were in possession of the original note endorsed in blank
since August 19, 2011, a date which was prior to the commencement of this action….” The
defendant failed to raise a triable issue of fact as in opposition.
Citing the “current version of the business records rule,” the Court explained that a
proponent must establish that the record was “made in the regular course of business – essentially,
that it reflect a routine, regularly conducted business activity, and that it will be needed and relied
on in the performance of functions of the business….” The proponent must also demonstrate that
it “be the regular course of such business to make the record… essentially, that the record be made
pursuant to establish procedures for the routine, habitual, systematic making of such a record….”
Finally, a proponent must establish “that the record be made at or about the time of the event being
recorded – essentially, that recollection be fairly accurate and the habit or routine of making the
entries assured….”
The Court of Appeals has held that “unless some other hearsay exception is
available, admission may only be granted where it is demonstrated that the informant has personal
knowledge of the act, event, or condition and he [or she] is under a business duty to report it to the
entrant….” A text on the subject had observed that “it will clearly defeat the utility of CPLR 4518
to acquire the testimony of all persons involved in the record….” Although “‘the foundation for
admission of a business record usually is provided by the testimony of the custodian, the author or
some other witness familiar with the practices and procedures of the particular business’…, it is
the business record itself, not the foundational affidavit, that serves as proof of the matter
asserted….” Thus, “evidence of the contents of business records is admissible only where the
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records themselves are introduced….” If the records themselves are not introduced, “the witness’s
testimony as to the contents of the records is inadmissible hearsay….”
The Court found that the law firm’s employee’s foundational affidavit satisfied
each of the requirements. Attached to such affidavit was an “accurate printout she made of the
computer entry confirming the receipt… of the original note.” She had also attached a copy of the
“original note to her affidavit, and affirmed that she had compared this copy ‘to the original note
which remains in storage under the custody of her team’ and that the copy was a ‘true and accurate
copy of the original note.’”
The Court held that the employee did not “need to demonstrate her familiarity with
the record-keeping practices and procedures of the plaintiff, the original lender, … or MERS, in
order to lay a proper foundation for admission of the business record attached to her affidavit.”
She had laid a foundation for the admission of a business record maintained by her employer, the
plaintiff’s attorneys, and had not sought to lay a foundation for business records produced or
maintained by any other entities identified by the defendant. “There is no requirement that a
plaintiff in a foreclosure action rely on any particular set of business records to establish a prima
facia case, so long as the plaintiff satisfies the admissibility requirements of CPLR 4518(a), and
the records themselves actually evince the facts for which they are relied upon….” Thus, the court
held that affirmative defenses based on the lack standing should be dismissed.
However, the Court found that the defendant had raised an issue of fact as to
whether he had defaulted in the repayment on the note. Plaintiffs may establish a payment default
by “admission made in response to a notice to admit…, by an affidavit from ‘a person having
personal knowledge of the facts’…, or by other evidence ‘in admissible form’….”
Here, the plaintiff relied upon an affidavit of “A” to lay a foundation for the
admission of business records purporting to show that the defendant defaulted by failing to make
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required monthly payments on the note. “A” explained that she was a “document coordinator” for
the loan servicer (“Servicer”). “A” stated that according to business records she had reviewed, the
defendant had defaulted by failing to make payments due on May 1, 2008 and thereafter. The
Court found that although “A” “adequately described the record-keeping practices and procedures
utilized by (Servicer), and adequately stated her familiarity with those practices, she did not
actually attach or otherwise incorporate any of (Servicer’s) business records to her affidavit.” The
Court held that to the extent that “A”’s reported knowledge of “(defendant’s) default was based
upon her review of unidentified business records created and maintained by (Servicer), her
affidavit constituted inadmissible hearsay and lacked probative value….”
The only alleged business record specifically identified by “A” as demonstrating
the defendant’s default was a document dated June 16th, 2008, which was annexed to “A”’s
affidavit. However, “A” had not specifically alleged that the Servicer “created the document.”
Moreover, “the document, on its face, indicates that it was created by (the original lender), and
[“A”] does not allege that she was personally familiar with that entity’s record-keeping practices
and procedures.” The Court noted that “a proper foundation for the admission of a business record
must be provided by someone with personal knowledge of the maker’s business practices and
procedures….”
The court acknowledged that “A”’s “status as an employee of (Servicer) does not
necessarily mean that she is incompetent to lay a foundation for the admission of business records
that were created by another entity….” As a “general rule, ‘the mere filing of papers received
from other entities, even if they are retained in a regular course of business, is insufficient to qualify
the documents as business records…. However, such records may be admitted into evidence if
the recipient can establish personal knowledge of the maker’s business practices and procedures,
or establish that the records provided by the maker were incorporated into the recipient’s own
4
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records and routinely relied upon by the recipient in its own business…. Indeed, ‘the reports of an
independent contractor regularly relied on by the business may qualify as the business’ record’….”
Here, “A” had failed “to attest to her personal knowledge of (the original lender’s) record keeping
practices, and failed to allege that the document that she had attached to her affidavit was
incorporated into (Servicer’s) records and routinely relied upon by (Servicer) in its business.”
Accordingly, the Court held that “A”’s affidavit was “insufficient to lay a proper foundation for
the admission of the document dated June 16, 2008….”
The Court also noted that certain “factual assertions made by (“A”) in her affidavit
… are directly contradicted by documents that she attached to her affidavit” and “contradicted by
other portions of her own affidavit.” The Court found that such contradictions “raise issues of
credibility” and “A”’s affidavit “failed to eliminate all triable issues of fact” as to the defendant’s
default.
The plaintiff had submitted mortgage payment records. However, those records
were not attached or incorporated into (“A”’s) affidavit, and she did not identify those records or
make specific reference to them. The payment records were “inexplicably” attached to the
plaintiff’s attorney’s affidavit. Accordingly, the Court held that plaintiff’s motion for summary
judgment on the claims against the defendant should have been denied.
The defendant had also argued, inter alia, that the plaintiff’s “general denials of the
allegations underlying his counter claims constituted judicial admissions that prove fatal to the
plaintiff’s complaint.” The Court stated that “formal judicial admissions include facts that are
‘admitted’ by a party’s pleadings….” However, to constitute a judicial admission, a statement
must be “deliberate, clear, and unequivocable….” The Court found that “the plaintiff’s general
denials did not meet these criteria….” Since the defendant failed to submit proof of service or
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process on MERS, the Court held that there was an insufficient basis to enter default judgment
against MERS.
Accordingly, the Court remanded the matter for new determination with respect to
the defendant’s cross motion to compel discovery and modified the trial court’s order by deleting
the grant of summary judgment to the plaintiff and for appointment of a referee to compute the
amount due.
Bank of New York Mellon v. Gordon, Appellate Division, Second Dept., Case No. 201510709, decided March 27, 2019. Dillon, J.P. Chambers Miller and Duffy, JJ. Opinion by
Miller, JJ. All concur.
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Foreclosures - Appellate Division Addresses The “Evidence Required To Establish Prima
Facie Compliance with RPAPL 1304 By Mortgage Holder, And … The Evidence Required
To Establish Prima Facie Non-Compliance With RPAPL 1304 By A Mortgagor”
A trial court had granted a summary judgment to a plaintiff in a foreclosure action
and denied a cross motion by a defendant for summary judgment dismissing the complaint. The
Appellate Division, Second Department (Court) took the “opportunity to address the evidence
required to establish prima facie compliance with RPAPL 1304 by a mortgage holder, and … the
evidence required to establish prima facie noncompliance with RPAPL 1304 by a mortgagor, on a
motion for summary judgment in an action to foreclose a mortgage.”
The defendant had obtained a mortgage in 2007. The mortgage had thereafter been
assigned. In 2010, the plaintiff lender commenced the subject foreclosure action. The defendant
asserted that the plaintiff lacks standing and had failed to comply with RPAPL 1304.
The plaintiff had submitted an affidavit of an officer of a loan servicing company
(officer), that alleged that 90-day “pre-foreclosure notices were sent to the defendant on February
4, 2010, pursuant to RPAPL 1304, and that the notices were sent via certified mail and regular
first-class mail to the last known address of the defendant and were not returned as undeliverable.”
The officer explained that the lender’s records relating to mortgage account “consisted of, but were
not limited to, the account ledgers and the prior loan services records” and that she had “‘personal
knowledge of (lender’s) records and record making practices.’” She further alleged that it was the
“regular practice of (lender) to deposit items to be delivered by regular and certified mail in a
postage-paid properly addressed envelope in an official depository under the exclusive care and
custody of a United States Post Office.” The plaintiff also “submitted copies of two RPAPL
notices, dated February 4, 2010” from the lender’s predecessor in interest, addressed to the
defendant. Those notices “did not indicate on which date they were mailed or how they were
mailed.”
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The defendant had cross moved for summary judgment dismissing the complaint,
on the grounds that the plaintiff lacked standing and had failed to comply with RPAPL 1304.
The Court explained RPAPL 1304(1) provides that, “at least ninety days before a
lender, an assignee or a mortgage loan servicer commences legal action against the borrower…,
including mortgage foreclosure, such lender, assignee or mortgage loan servicer shall give notice
to the borrower.” The statute further specifies “the required content for the notice and provides
that the notice must be sent by registered or certified mail and also by first-class mail to the last
known address of the borrower (see RPAPL[2]). Strict compliance with RPAPL 1304 notice to
the borrower or borrowers is a condition precedent to the commencement of a foreclosure action….
By requiring the lender or mortgage loan servicer to send the RPAPL 1304 notice by registered or
certified mail and also by first-class mail, the legislature implicitly provided the means for the
plaintiff to demonstrate its compliance with the statute, i.e., by proof of the requisite mailing,
‘which can be established with proof of the requisite mailing,’ which can be established with proof
of the actual mailings, such as affidavits of mailing or domestic return receipts with attendant
signatures, or proof of a standard office mailing procedure designed to ensure that items are
properly addressed and mailed, sworn to by someone with personal knowledge of the
procedure’”….
The Court found that the plaintiff had “failed to establish, prima facie, that it
complied with RPAPL 1304.” Although the officer stated in her affidavit “that the RPAPL notices
were mailed by certified and regular first-class mail, and attached copies of those notices, plaintiff
failed to attach, as exhibits to the motion, any documents to prove that the mailing actually
happened. There is no copy of any United States Post Office document indicating that the notice
was sent by registered or certified mail as required by the statute.” Although the officer “attested
that she was in receipt of the prior loan servicer’s records, that she had personal knowledge of the
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business practices for mailing of notices by (plaintiff’s predecessor), and that the 90-day notice
was sent in compliance with RPAPL 1304, she did not attest to knowledge of the mailing practices
of (the lender) that allegedly sent the notices to the defendant.” The Court held that since
“[p]laintiff failed to provide proof of the actual mailing, or proof of a standard office mailing
procedure designed to ensure that items are properly addressed and mailed, sworn to by someone
with personal knowledge of the procedure, the plaintiff failed to establish its strict compliance with
RPAPL 1304….”
Accordingly, the Court held that the trial court should have denied the plaintiff’s
motion for summary judgment. The Court also held that although it did not have to reach the issue
of standing based on its determination, the plaintiff had “also failed to establish its prima facie
entitlement to judgment as a matter of law by failing to submit sufficient evidence that it had
standing to commence the action….”
Additionally, the Court held that the defendant’s cross-motion for summary
judgment on the grounds that the plaintiff lacks standing, should be denied. The defendant failed
to meet her burden since she offered “no evidence relating to standing on her motion and thus
failed to eliminate all triable issues of fact regarding the plaintiff’s status as the holder of the note
on the date the action was commenced….” The Court also denied the defendant’s cross-motion
for summary judgment based on the plaintiff’s alleged failure to comply with RPAPL 1304. The
Court viewed that issue as “more problematic.”
The Court explained that over the last eight years, “a line of cases had developed
in the Second … Department holding that, in an action to foreclose a mortgage, a defendant moving
for summary judgment dismissing their complaint can establish, prima facie, that the plaintiff bank
failed to comply with RPAPL 1304 by merely denying receipt of the RPAPL 1304 notice.”
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The Court observed that notwithstanding such prior decisions, “there is much case
law standing for the proposition that a mere denial of receipt is insufficient to assume ‘win the
day’ in motion practice.” The Court noted that cases involving “service of process, it is well
established that a mere denial of service is insufficient to rebut a presumption of proper service
established by an affidavit of service…. Similarly, a mere denial of receipt is insufficient to rebut
a presumption of mailing where there is documentary proof of the mailing….” Moreover, the
Appellate Division, Second Department, “has held in the RPAPL 1304 context that a mere denial
of receipt is insufficient to raise a triable issue of fact to rebut a plaintiff’s prima facie evidence of
mailing….”
The Court further noted that although the foregoing authorities “apply where the
server or the mailer has provided prima facie evidence of service or mailing, there is little authority
for the proposition that a litigant can satisfy his or her prima facie burden on a motion for summary
judgment dismissing the complaint by simply stating that a document was not received and,
therefore, the other party did not perform an act, despite averments that the act was performed.
Even in the face of a plaintiff’s failure to establish, prima facie, that a notice was properly mailed
on a motion of summary judgment on the complaint, this Court has held that defendant still has to
meet its burden on a cross-motion for summary judgment dismissing the complaint, of establishing
that the condition precedent was not fulfilled….”
In the subject case, the defendant had “provided no particulars supporting her claim
that (a prior lender) never mailed the RPAPL 1304 notice to her last known address.” Rather,
“[t]he defendant only stated that she never received the notice.” The defendant had not confirmed
that she “still lived at the address shown on the notice on the date it was purportedly mailed, that
she had been receiving other mail at that address, and that she was never contacted by the United
States Post Office about mail for which she was required to sign.”
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The Court held that a “simple denial of receipt, without more, is insufficient to
establish prima facie entitlement to judgment as a matter of law dismissing the complaint for
failure to comply with the requirements of RPAPL 1304.” The Court also stated that to the extent
that its “prior decisions are to the contrary, they should no longer be followed.”
The Court also held that the plaintiff’s submissions were not “sufficient to establish
the defendant’s prima facie entitlement to judgment as a matter of law dismissing the complaint
for failure to comply with RPAPL 1304.” The Court noted that “[t]here is ample case law
providing that a party cannot succeed on a motion for summary judgment by simply pointing out
gaps in the opposing party’s case….” Although the plaintiff’s submissions were “insufficient to
establish the plaintiff’s prima facie entitlement to judgment as a matter of law”, its submissions
“tended to refute the defendant’s mere statement that the ‘Plaintiff has… failed to prove its strict
compliance with RPAPL 1304 with regard to the mailing of the required 90-day notice which I
never received.’”
Accordingly, the Court held that the defendant failed to “eliminate all triable issues
of fact as to whether the RPAPL 1304 notice was mailed or received …” and affirmed the trial
court’s denial of the defendant’s cross-motion for summary judgment.
Citibank N.A. v. Conti-Scheurer, Appellate Division, Second Dept., Case No. 2016-02042,
decided April 17, 2019, Balkin, JP, Austin, Lasalle, Iannacci, JJ. Opinion by Iannacci, J.
Balkin, J.P., Austin and Lasalle, JJ., concur.
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Foreclosures – Discontinuance of Foreclosure Action Did Not Constitute Valid Deceleration
of Debt – “Case Law Is Somewhat In Conflict”
A plaintiff mortgage holder moved for summary judgment striking the answer of
the defendant property owner and sought appointment of a referee to compute the amounts due
and owing. The defendant opposed the motion arguing, inter alia, that the statute of limitations
(SOL) had expired.
In 2007, an individual defendant had executed a note, secured by a mortgage on the
property. The plaintiff holds that note and is the assignee of that mortgage. The defendant is the
record owner of the property pursuant to a deed executed April 13, 2013 and recorded March 9,
2015.
The plaintiff commenced this action on or about May 7, 2019. The plaintiff’s
predecessor in interest (predecessor) had commenced a foreclosure action in December 2007 (prior
foreclosure action) and had accelerated the debt under the mortgage. The predecessor had moved
for and had been granted an order discontinuing the action, vacating an order of reference,
discharging the law guardian and cancelling a notice of pendency (2013 Order). In connection
with the predecessor’s motion, the predecessor’s attorney submitted an affirmation that stated that
after commencement of the action, the plaintiff “requested the action be discontinued due to
administrative reasons.” The predecessor’s attorney affirmation and the 2013 Order were “silent,
as to the issue of deceleration of the debt.”
The court explained that the foreclosure actions are governed by a six year SOL
and that “[a] lender may revoke its election to accelerate a mortgage, but it must do so by an
‘affirmative act of revocation occurring during the six-year (SOL) period subsequent to the
initiation of the ‘prior foreclosure action.’” See NMNT Realty Corp. v. Knoxville 2012 Trust, 151
A.D.3d 1068, 1069-1070, 58 N.Y.S.3d 118, 119 (2d Dep’t 2017).
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The plaintiff argued “that the voluntary discontinuance of the action constituted an
affirmative act of deceleration or, in the alternative, that the voluntary discontinuance creates a
triable issue of fact such that the complaint should not be dismissed.” The plaintiff also argued
that following the discontinuance, the plaintiff, its predecessors and representatives “sent multiple
notices to the Defendant seeking payment . . . of the amount of the default, but not in any way
demanding a complete payment of the full debt only the reinstatement amount.” Those “‘multiple
notices’ had been sent in the year 2019.”
The court explained that the “case law is somewhat in conflict.”
The plaintiff cited an unreported decision in the U.S. District Court for the Eastern
District of New York (EDNY) (Guastella), which held that when the mortgage holder “voluntarily
dismisses a foreclosure action of its own accord – whether for administrative reasons or otherwisethis ‘raises a triable issue of fact’ as to whether there was an affirmative act to discontinue the
acceleration.” Guastella cited another unreported EDNY decision, (Cortes-Goolcharran), which
held that the discontinuance “of a foreclosure action does not necessarily constitute an affirmative
act. Rather, it may, as in NMNT Realty, ‘raise a triable issue of fact as to the intent behind the
discontinuance.’” Cortes-Goolcharran referred to the Appellate Division Second Dep’t NMNT
case. In NMNT, the court held that the defendant submitted proof that, in August 2011
“Homecomings moved for, and … was granted, an order that discontinued the foreclosure action,
cancelled the notice of pendency, and vacated the judgment of foreclosure and sale that had been
granted. The defendant thereby raised a triable issue of fact … as to whether Homecomings’
motion ‘constituted an affirmative act by the lender to revoke its election to accelerate.’” NMNT
held that the trial court had “properly found that the mortgagers’ conclusory statements that the
‘Order of Discontinuance was the result of procedural deficiencies in the proceedings,’ contained
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in the affidavits submitted by the plaintiff in support of its cross motion, do not disprove an
affirmative act of revocation.”
The subject court also cited a recent Appellate Second Dep’t case, which held that
“[i]n opposition, the plaintiff failed to raise a question of fact as to whether it, or any of its
predecessors, revoked its election to accelerate the mortgage within six years from July 28, 2009.
Contrary to the Supreme Court’s determination, the plaintiff’s execution of the February 2014
stipulation did not, in itself, constitute an affirmative act to revoke its election to accelerate since,
inter alia, the stipulation, which discontinued the prior foreclosure action, was silent on the issue
of revocation of the election to accelerate, and did not otherwise indicate that the plaintiff would
accept installment payments from the appellant….”
The court also cited the Appellate Division Second Dep’t decisions in the matter of
Freedom Mtge. Corp. v. Engel, HSBC Bank, N.A. v. Vaswani. and Milone v. US Bank National
Association. Milone clearly articulated “the reasoning behind requiring clear and non-ambiguous
deceleration notices.”

Milone held that just as acceleration notices “must be clear and

unambiguous to be valid and enforceable”, “de-acceleration notices must also be clear and
unambiguous to be valid and enforceable.”
The subject court concluded that although there has been some “inconsistency
between the holdings of the (EDNY) and the Appellate Division Second Dep’t, the most recent
cases out of the Appellate Division Second Dep’t, … clearly hold that a voluntary discontinuance
of a foreclosure action, silent as to deceleration, with nothing more, does not constitute a valid
deceleration of mortgage debt [and] [t]herefore, the action must be dismissed.”
Wilmington Sav. Fund Soc’y v. Heampstead Prop. Ventures II LLC, Supreme Court, Nassau
Co., Case No. 606272/19, decided November 22, 2019, Capetola, J.
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Foreclosures - US Court of Appeals (2nd Circuit) Certifies Questions to New York Court of
Appeals - Issues Involved Whether The Lender Proved Compliance with RPAPL §§1304
and 1306’s Pre-Foreclosure Notice and Filing Requirements - §1306 Does Not Specify
Whether Each Borrower Must Be Named In A §1306 Notice To The Superintendent of
Financial Services - Approximately One Year Gap Between A Default And Notice of
Default May Cast Doubt on Whether Lender Provided Adequate Proof Of Standard Office
Mailing Procedure
This decision by the United States Court of Appeals for the Second Circuit (court)
involved an appeal from a trial court decision which granted summary judgment in favor of a
lender in a foreclosure action against two defendants. The defendants argued that the lender “failed
to prove compliance with pre-foreclosure notice requirements of New York Real Property Actions
and Proceedings Law (RPAPL) §1304” (§1304) and “the pre-foreclosure filing requirements of
RPAPL §1306” (§1306). Since the appeal “turn[s] on questions of New York law for which no
controlling decisions of the New York Court of Appeals exist,” the court certified two questions
to the New York Court of Appeals.
The lender had commenced a foreclosure action against the two defendants and
they had moved for summary judgment. The District Court had granted the lender’s motion after
adopting a “Report and Recommendation” by a Magistrate Judge. The defendants argued that the
lender failed to prove compliance with §§1304 and 1306. With respect to §1304, they contended
that the lender “failed to show that it followed standard mailing procedures to ensure that preforeclosure notices were properly addressed and mailed.” They also argued that the lender failed
to comply with §1306 because it failed to include information on its filing about one of the
borrowers.
The borrower’s wife had taken a loan secured by a Note and mortgage given by the
wife and her husband on their home. On the same day that the wife executed the Note, the
defendants both executed a “Consolidation, Extension and Modification Agreement”, whereby
they agreed to combine “into one set of rights and obligations all of the … agreements stated in
1
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the Note and Mortgage,” and they agreed to “take over all of the obligations under the Note and
Mortgage as consolidated and modified by this Agreement as Borrower.” The Mortgage was
ultimately assigned to the plaintiff lender. Approximately six years later, the defendants executed
a Loan Modification Agreement, in which they were both listed as “Borrower”.
The defendants defaulted on their mortgage payments in 2014. The lender initiated
this foreclosure action in October 2016. The lender had moved for summary judgment. The
defendants argued that the lender failed to prove “compliance with the pre-foreclosure notice
requirements of … §1304 and the pre-foreclosure filing requirements of … §1306.” The District
Court adopted a Magistrate Judge’s recommendation and granted summary judgment to the lender.
On appeal, the 2nd Circuit concluded that the issues turn on “questions of New York law for which
no controlling decisions of the New York Court of Appeals exist.”
The court explained that §1304(1) requires that “with regard to a home loan, at least
ninety days before a Lender, … commences legal action against the borrower, or borrowers at the
property address and any other address of record, including mortgage foreclosure, such lender, …
shall give notice to the borrower.”
Section 1304(2) provides that such notice must be sent by “registered or certified
mail and also by first-class mail to the last known address of the borrower, and to the residence
that is the subject of the mortgage.” “Proper service of … §1304 notice on the borrower or
borrowers is a condition precedent to the commencement of a foreclosure action and the plaintiff
has the burden of establishing satisfaction of this condition.” Compliance with §1304 may be
“established with proof of the actual mailings, such as affidavits of mailing or domestic return
receipts with attendant signatures, or a proof of standard office mailing procedure designed to
ensure that items are properly addressed and mailed, sworn to by someone with personal
knowledge of the procedure.” “[P]roof of a standard office mailing procedure gives rise to a
2
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presumption that a notice was received, although that presumption may be rebutted by ‘a showing
that the routine office practice was not followed or that was so careless that it would be
unreasonable to assume that the notice was mailed.’”
The lender had submitted an affidavit from an employee (affidavit) who alleged
that she had personal knowledge of the lender’s standard office practice relating to the subject
notices. The lender also submitted copies of §1304 notices addressed to each of the defendants
dated November 18, 2015 and marked as having been sent by first-class and certified mail.
The District Court found that the affidavit sufficiently demonstrated compliance
with §1304. However, the defendants argued that the lender’s witness “attested that the envelopes
for mailing §1304 notices are purportedly created upon default.” The subject “notices were dated
and sent a year after the default.” They also argued that the lender’s witness “failed to attest to or
describe any procedure regarding when or by what process these envelopes are ever mailed.” The
affidavit failed to attach copies of the §1304 notices described in the affidavit.
The court held that the defendants’ latter two arguments failed to raise triable issues
with respect to the lender’s compliance with §1304. The court stated that although the affidavit
did not describe the “exact process by which the notices are ‘provided to the United States Post
Office for mailing,’ … such details are unnecessary to prove compliance.” Although that the
lender’s witness failed to attach copies of the §1304 notices described in her affidavit, the
defendants had not disputed that such copies “were included with (lender’s) summary judgment
motion,” and that the defendants offered “no reason to question the authenticity of these copies.”
However, the court “hesitated” to affirm the District Court’s judgment since the
defendants had argued that the §1304 notices were dated approximately a year after the defendants
had defaulted. The court stated that the “nearly one-year gap is inconsistent with (lender’s witness)
statement …” that the lender’s “§1304 notices ‘are created upon default,’” and therefore the gap
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“casts doubt on whether (lender) offered adequate ‘proof of a standard office mailing procedure
designed to ensure that items are properly addressed and mailed.’”
The court stated that the “untimely creation of the §1304 notices suggests that
(defendants) may have rebutted the presumption of receipt by ‘showing that (lender’s) routine
office practice was not followed.’” The court “acknowledged” that the delay in creating the §1304
notices did not “necessarily imply that (lender) otherwise failed to follow its routine procedures
for addressing and mailing notices.” Furthermore, the delay could “be explained by its acquisition
of the … mortgage after the defendants had defaulted.”
However, the court was “unable to find any controlling decisions from the New
York Court of Appeals, … that discuss whether the presumption of receipt is rebutted by any
showing of a deviation from the assertedly routine office procedures for preparing and mailing
§1304 notices, or whether instead the presumption is rebutted only by a showing of deviations
directly related to the mailing process, rather than to other aspects of the asserted routine.” The
court could also not find any decisions from “the Appellate Division that indicate on how the Court
of Appeals would likely resolve the issue.”
Thus, the court certified to the New York Court of Appeals the following question:
“Where a foreclosure plaintiff seeks to establish compliance with … §1304 through proof of a
standard office mailing procedure, and the defendant both denies receipt and seeks to rebut the
presumption of receipt by showing that the mailing procedure was not followed, what showing
must the defendant make to render inadequate the plaintiff’s proof of compliance with §1304?”
“Whereas … §1304 requires that a foreclosure plaintiff gives notice to the
borrower, … §1306 requires that certain information be filed with the superintendent of financial
services.”
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Section §1306(2) requires that “each filing delivered to the superintendent shall be
on such form as the superintendent shall prescribe, and shall include at a minimum, the name,
address, last known telephone number of the borrower, and the amount claimed as … owing on
the mortgage, and such other information as will enable the superintendent to ascertain the type of
loan at issue.” The affidavit stated that the §1306 filing had been timely made. The §1306 filing
listed the wife as the borrower, but did not list the husband. Section 1306(2) “does not specify
whether the filings must include information about all borrowers on a given loan, or whether it is
sufficient to include information only about one borrower.”
The court noted that “New York courts have held §1304 requires strict compliance
with respect to all borrowers on a loan.” However, the court found “no decisions from the New
York Court of Appeals or the Appellate Division which address whether §1306 imposes an
analogous obligation.”
The court opined that “[o]n the one hand, it seems logical to assume that §§ 1304
and 1306 have similar requirements, as the two provisions operate in tandem, with the mailing of
a §1304 notice triggering the deadline to make a §1306 filing.” Also, “the two provisions appear
to have as shared purposes the protection of homeowners and the prevention of foreclosures.”
Thus, the court reasoned that it was “plausible that both provisions require compliance with respect
to all borrowers on a single loan.”
However, there was some evidence that §§ 1304 and 1306 “differ in relevant
respects.” A New York State trial court, after the District Court’s ruling in this case, had held that
§1306 “does not require compliance with respect to all borrowers on the loan because §1306,
unlike §1304, was intended ‘only to be a source of statistics for the state,’ such that ‘filing for
either [borrower] would provide the state with the same statistical information it needed.’”
Additionally, the superintendent of financial services has “declined to interpret the provision as
5
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requiring compliance with respect to all borrowers on a loan.” The superintendent “has prescribed
a filing form that provides for a maximum of two borrowers, even if there are more borrowers on
a loan.”
Given the foregoing “conflicting considerations and lack of guidance from either
the Court of Appeals or the Appellate Division,” the court certified to the Court of Appeals the
question of “[w]here there are multiple borrowers on a single loan, does … §1306 require that a
lender’s filing include information about all borrowers, or does §1306 require only that a lender’s
filing include information about one borrower?”
CIT Bank N.A. v. Schiffman, U.S. Court of Appeals, 2nd Circuit, Case No. 18-3287, decided
Jan. 28, 2020, Katzmann, Ch. J., Lynch, C.J., and Kaplan, D.J., all concur.
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UCC Sale – Issue of Fact as to Whether UCC Sale Properties Was Commercially
Reasonable – Right of Redemption – Covenant of Good Faith and Fair Dealing – Breach of
Fiduciary Duty
This decision involves two real estate redevelopment projects located in Kansas
City and Cincinnati. “A” is a “real estate development firm that preserves … certain historic real
estate located in various U.S. cities.” Plaintiffs “B” and “C” (guarantors) are the founding
principals of “A”. “A” established two entities to own and obtain financing for the contemplated
development (borrowers).
A defendant lender and defendant service agent entered into a loan agreement
(Loan Agreement) with the borrowers. The borrowers thereafter defaulted on the loan. The
defendants then initiated a UCC sale of the properties. In 2018, through their borrower entities,
the plaintiffs sued the defendants, seeking a preliminary injunction. Following a brief temporary
order restraining the UCC sale, the plaintiffs’ motion for preliminary injunction was denied.
The plaintiffs thereafter commenced the subject action, alleging that the UCC sale
took place and in conducting the sale of the collateral, the defendants acted in a “commercially
unreasonable manner.”
They argued that they had suffered the “potential loss of valuable historic tax
credits.” They alleged that there was an absence of bidders at the sale, which permitted the lender
to submit “credit bids” to acquire control of the properties for “millions of dollars below their
actual value, exposing plaintiffs to millions of dollars in ‘deficiency’.” The plaintiffs further
asserted that defendants had violated the court’s Temporary Restraining Order (TRO), by
rescheduling the foreclosure sale during the pendency of the TRO. They also claimed that the
lender’s “purported right to sell certain security interests under the contracts … vitiated Plaintiffs’
right to equitable redemption in violation of long standing New York public policy” and that
plaintiffs suffered monetary damages as a result of the decreased value of the properties.”
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The plaintiffs pled four causes of action: “(1) for a declaration that the Loan
Agreements are null and void because they violate the Borrowers’ and Guarantors’ equitable right
of redemption; (2) violation of UCC § 9-610 (UCC sale was unreasonable); (3) breach of implied
covenant of good faith and fair dealing; (4) breach of ‘duty”.
The defendants moved to dismiss the complaint pursuant to CPLR 3211(a)(1) based
on documentary evidence and (a)(7) for failure to state a claim. The court granted the defendants’
motion in part and denied it in part.
The defendants moved to dismiss the first cause of action, i.e., the plaintiffs’
“clogging” claim on the grounds that it was previously rejected by the court in 2018 and there was
no reason for the court to alter its prior conclusion. They also argued that now that the UCC sale
was completed the clogging claim was moot since the equity interest had been transferred and
there is no more redemption right.
The plaintiffs countered that the court had not ruled on the merits as to the plaintiffs’
clogging claim. Rather, the court had only decided the plaintiffs’ motion for a preliminary
injunction and that the court had determined that the plaintiffs’ claims were “adequately remedied
by money damages.”
Since the court had not ruled on the merits of the plaintiffs’ clogging claim, the
court denied the defendants’ motion to dismiss the plaintiffs’ first cause of action, i.e., the clogging
claim.
With respect to the alleged violation of UCC § 9-610 which required that the sale
proceed in a commercially reasonable manner, the complaint alleged that the “location and
scheduling of the sale, along with the price ultimately garnered for the partnership interests
supported its claim.
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The court explained that each of the defendants’ arguments in support of dismissing
this claim were “directed at the merits”. The court held that “[w]hether the UCC sale was
commercially unreasonable is a question of fact, which cannot be determined on a motion to
dismiss.” Therefore, that portion of the defendants’ motion to dismiss the second cause of action
was also denied.
In moving to dismiss the third cause of action, for breach of the duty of good faith
and fair dealing, the defendants argued that they were “merely exercising their contractual rights.”
The plaintiffs countered that the defendants breached the covenant of good faith and fair dealing
“by eliminating the tax incentives integral to the inherent value of the Properties depriving
Borrowers of the right to meaningfully participate in the UCC sale.”
The court noted that the parties’ “rights and obligations” with respect to the
properties were “memorialized in the Loan Agreement and related Pledge Agreement.” The court
explained that since a “breach of the implied duty of good faith and fair dealing is merely a breach
of the underlying contract, New York law does not recognize a separate cause of action for breach
of the implied covenant of good faith and fair dealing when a breach of contract claim, based upon
the same facts is also pled.” Under such circumstances, there is no independent basis for recovery
other than for breach of contract.
Since the plaintiffs’ claims for a declaratory judgment and for violation of UCC
§ 9-610 “sound in breach of contract, and seek the same relief-nullifying the Loan Agreement, “
the court dismissed the plaintiffs’ third cause of action for breach of the implied covenant of good
faith and fair dealing as “duplicative”.
With respect to the plaintiffs’ fourth claim, based on “breach of duty”, the
complaint alleged that by “taking an interest in the Borrowers/properties, Lender stepped outside
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the ordinary arms-length lender-borrower relationship and thus owed a duty to plaintiffs in
connection [with] the Loan transaction.”
The defendants argued that this claim is defective because it is “vague” and the
“Loan Documents explicitly, and repeatedly, disclaimed any fiduciary duty or special
relationship.” The plaintiffs argued that the lender “inserted itself into and exercised control over
Borrowers’ business affairs and thus went beyond the lender-borrower relationship.”
The court further explained that “[b]reach of fiduciary duty claims are precluded
where ‘fiduciary claims are substantially identical to the breach of contract claims.’” The court
held that the “breach of duty” claims were “substantially related to the Loan Agreements and thus
duplicative of the first and second causes of action which sound[ed] in contract.” Accordingly,
the court dismissed the breach of duty cause of action.
HH Mark Twain LP v. Acres Capital Serv. LLC., Supreme Court, New York Co., Case No.
656280/2019, decided June 2, 2020, Ostrager, J.
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UCC Foreclosures – It Was Commercially Reasonable to Hold UCC Sale during COVID
19 Pandemic – Governor’s Executive Order Staying Judicial Proceedings Did Not Bar
UCC Sales
A plaintiff moved to enjoin the defendant from conducting a UCC sale of the
plaintiff’s “member and equity interest” in an LLC and from taking any action to “effectuate such
sale.”
The parties had entered into an agreement pursuant to which the plaintiff borrowed
money from the defendant to fund a construction project. A plaintiff had signed a pledge and
security agreement which provided that the collateral for the loan would be an interest in the
plaintiff’s LLC entity. The plaintiff defaulted on the loan, but had obtained a loan extension on
condition that all arrears be satisfied. The plaintiff paid three months of arrears, but had failed to
make a payment on the March 1, 2020 due date. The March 1 payment was ultimately made 17
days after the due date, on March 18, but late fees had accrued and had not been included in the
payment.
The defendants now sought to exercise their right to conduct a UCC sale based
upon the plaintiff’s default. The plaintiffs sought to stay the sale on the grounds that, inter alia,
that “orders of the Governor of New York as well as the Administrative Judge of the Courts of
New York have stayed all such proceedings during the COVID-19 pandemic.” The defendant
argued that an injunction was appropriate because it was “entitled to the loan extension funds.”
The court noted that the loan modification agreement “did not absolve or cure any
other defaults or any prospective defaults.” Thus, when the plaintiff failed to make a timely
payment, a default “occurred canceling the loan modification.”
The defendant asserted that the funds from the loan modification “were first
requested on March 11, 2020 when the default had already occurred.” The plaintiff countered that
the request had been made prior to March 1. There was “no evidence when precisely the request
1
HF 13526372v.1

was made.” A February 21, 2020 email from the defendant stated that “once the extension is
finalized, you can start getting the draws right away….”
The court found that such email did not “establish a request for funds.” Moreover,
the plaintiff did not dispute that a March 1 payment was not made until March 18. In essence, the
plaintiff argued that the defendant should have provided loan modification funds before March 1
so that they could have “benefited from those funds before the default of March 1 occurred
negating the possibility of receiving such funds.” The court stated that such argument is an
“improper basis upon which to demonstrate a likelihood of success on the merits” and the plaintiff
“cannot secure an injunction based upon those facts.”
The court found that it was “commercially reasonable to conduct a UCC (sale)
during the current COVID-19 situation.” Governor Cuomo issued an executive order which stated
that “there shall be no initiation of a proceeding or enforcement of either an eviction of any
residential or commercial tenant, for nonpayment of rent, or a foreclosure of any residential or
commercial mortgage, for nonpayment of such mortgage, owned, or rented by someone that is
eligible for unemployment insurance or benefits under state or federal law or otherwise facing
financial hardship due to the COVID-19 pandemic for a period of sixty days, beginning on June
20, 2020”.
The court cited a prior New York County Supreme Court decision which held that
the “executive order does not include UCC sales which are not judicial proceedings.” Thus, the
court found that there was “no basis upon which to stay the UCC sale” and denied the motion for
a preliminary injunction. The court provided that the UCC sale may take place “no sooner than
45 days from the date of this decision.”
893 4th Ave. Lofts LLC v. 5AIF Nutmeg LLC, Supreme Court, Kings Co., Case No.
511942/20, decided Aug. 25, 2020, Ruchelsman, J.
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Laches Bars Plaintiffs from Setting Aside Deed – Plaintiffs Knew or Should Have Known
About Alleged Fraudulent Conduct Well Before the Subject Sale and Failed to File A
Notice of Pendency – Innocent, Bona Fide Purchaser For Value

This case involved allegations that the defendant had engaged in “self-dealing and
deprived plaintiffs of their interest in and income from” from four properties over a period of more
than ten years.
An intervenor-defendant, third-party plaintiff (“A”) had moved for summary
judgment, dismissing the complaint or in the alternative, partial summary judgment declaring “that
movant is the holder of an equitable first mortgage lien against the subject property in a sum
certain, plus interest, superior to plaintiffs’ rights, title to and interest in the property.” (“A”) had
signed a contract with defendant (“B”) to purchase the subject property on August 27, 2015 and
closed the purchase on September 18, 2015. Prior to the purchase, a title report had been obtained.
The title report confirmed that (“B”) was the “sole record title holder of the property … by virtue
of a deed dated May 21, 2009 and recorded on June 25, 2009.” The title report did not reveal “any
Notices of Pendency or pending lawsuits.”
(“A”) asserted that it is “innocent, bona fide purchaser and encumbrancer for value”
and that “laches bar the plaintiffs’ causes of action and that the causes of action against (“A”) lack
merit.” Alternatively, (“A”) claimed that it was “entitled to a declaration that it holds an equitable
mortgage lien on the property in the amount of $338,874.85, plus interest from the closing, and
that plaintiffs’ affirmative defenses lack merit.”
The plaintiffs argued that the movant did not “eliminate all issues of fact.”
Plaintiffs claimed there cannot be a “bona fide purchaser or encumbrancer for value based upon a
forged deed, and the deed of May 21, 2009 is a forgery in that (a plaintiff) did not sign same
conveying title from him and his father (“B”) to the father alone.” Plaintiffs also argued that the
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movant could not establish the elements of laches since a plaintiff had testified that he was not
aware of (“B”’s) self-dealing until late 2014. The plaintiffs also argued that the movant did not
meet its burden “relative to equitable subrogation on account of their unclean hands.”
The court observed that “[e]ssentially plaintiffs failed to file a Notice of Pendency
against the property at the commencement of this action in February 2015, or when an emergency
application seeking injunctive relief was denied in May 2015, or when they filed Notices of
Pendency against (certain other properties) in August 2015.” “The Notice of Pendency relative to
the property at issue was inexplicably filed only in late September 2015, after the closing took
place and title was transferred to movant.”
The court explained that the equitable defense of laches is
“based on a lengthy neglect or omission to assert a right and the
resulting prejudice to an adverse party”…. It requires a showing of
“(1) conduct by an offending party giving rise to the situation
complained of, (2) delay by the complainant in asserting his or her
claim for relief despite the opportunity to do so (3) lack of
knowledge or notice on the part of the offending party that the
complainant would assert his or her claim for relief, and (4) injury
or prejudice to the offending party in the event relief is accorded the
complainant”….
“In order for laches to apply to the failure of an owner of real
property to assert his or her interest, it must be shown that the
plaintiff inexcusably failed to act when he or she knew, or should
have known, that there was a problem with his or her title to the
property. … for there to be laches, there must be elements to create
an equitable estoppel. Equitable estoppel arises when a property
owner stands by without objection while an opposing party asserts
an ownership interest in the property and incurs expense in reliance
on that belief. The property owner must inexcusably delay in
asserting a claim to the property, knowing that the opposing party
has changed his position to his irreversible detriment”….
The movant emphasized that it only bought the property after it had obtained a title
report which did not disclose any “Notices of Pendency filed against the property, and the last
Deed of record into (“B”’s) name alone was executed and filed making it public record, more than
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six years prior to transfer, in 2009.” Movant also cited the plaintiffs’ “neglect and delay in
addressing (“B”’s) blatant, adverse and continuous conduct giving rise to this action.”
The movant argued that in 2005, a plaintiff and (“B”) mortgaged the property in
the amount of $393,750.00 and (“B”) appropriated the entire proceeds for himself without
objection from the plaintiff. In 2005, the plaintiff “had suggested that (“B”) “establish a separate
account for the rental income from the property but (“B”) ignored this suggestion.” (“B”) helped
continue to “co-mingle and keep that income, again, with knowledge, but without objection from
(plaintiff).” In 2007, plaintiff knew that (“B”) had ignored a proposed plan to transfer the property
into a limited liability company. Between 2006 and 2007, the plaintiffs knew that (“B”’s) “conduct
of retaining mortgage proceeds for himself, co-mingling rental income and failing to cooperate in
the LLC scheme extended to the other properties at issue in this action, … but again no action was
taken and (plaintiff) ‘left it alone.’” The court further stated that the plaintiffs “knew as early as
2007 of the alleged forged deeds and in a continuing pattern neglected to act or to protect their
interests or the properties.”
The plaintiffs had submitted “simple, self-serving statements that they were
unaware of their father’s actions until the end of 2014 and that they relied upon their relationship
to assume that (“B”) was acting properly.”
The court held that given (“B”’s) actions, “their unconcealed, public and continuous
nature, both assertions are implausible, as the veracity of the statements as weighed against the
actions to which they refer is not probable.” The court opined that the plaintiffs’ statements were
“unlikely in the face of (“B”’s) conduct.”
Although the court was “sympathetic to the influence of the relationship between
the parties, the same does not permit the plaintiffs to be like ostriches and ignore years of behavior
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contradictory to and undermining of that relationship.”

Moreover, a plaintiff was not a

“unsophisticated individual.” He held an undergraduate degree in finance, an Executive MBA and
has years of experience working in accounting and finance with a few “prominent companies.”
The court believed that a plaintiff’s “ignorance appears feigned and his indifference is
indefensible.” Furthermore, the plaintiffs failed to explain that the delay and the complete failure
until after the sale, to file Notices of Pendency, which if filed “would have wholly eliminated
movant’s involvement in this action.”
The plaintiffs had also argued that the movant knew or should have known of an
issue with respect to title since they had purchased the property for an amount more than $500,000
below market value. The court found that such argument lacked merit and was without probative
value “as unsubstantiated.” The plaintiffs did not submit evidence of the market value or that
movant had purchased the property for less than that value. The court held that the movant had
demonstrated that the doctrine of laches “applies and precludes plaintiffs from seeking to set aside,
or affect movant’s deed, title and interest in the property.” The court found that the plaintiffs’
remaining causes of action lacked merit and the movant was entitled to summary judgment and
dismissed the plaintiffs’ complaint against it.
Olowofela v. Olowofela, Supreme Court, Queens Co., Index No. 2363/2015, decided June 17,
2019, Greco Jr., J.
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Commercial Landlord Tenant – “Good Guy Guarantee” Since Tenant Was In Default At the Time It Vacated
the Premises, the Guarantee Remained In Effect

This decision involved a commercial lease. Defendants included guarantors
under a “good guy guarantee” (guarantors). Generally, a “good guy guarantee provides that the
guarantor will be released from the guarantee if the tenant surrenders possession and is not in
default of its obligations at the time of surrender.
The tenant had failed to pay rent and additional rent in August 2017. The
landlord had commenced an eviction proceeding that resulted in a stipulation of settlement
(Stipulation). The Stipulation provided that the tenant would vacate the premises on or before
October 31, 2017. The tenant vacated on November 3, 2017.
The landlord asserted that the tenant remained liable for rent and additional rent
due under the lease, less payments received as a result of a temporary license of the premises to a
“pop-up” tenant from November 29, 2017 to February 28, 2018. The landlord had notified the
tenant that it was granting a license for the space for the tenant’s benefit. Since the tenant owed
rent at the time when it vacated the premises, the landlord asserted that the guarantors remained
liable for rent and additional rent under the guarantee.
The landlord had moved for partial summary judgement for unpaid rent and
attorneys’ fees. The defendants cross-moved for summary judgment to dismiss the complaint in
its entirety. They argued that the landlord had accepted the tenant’s surrender of the premises
and the lease had been terminated. Alternatively, the guarantors asserted the plaintiff “engaged
in actions sufficient to establish a termination by operation of law, by accepting the keys and re-
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letting the premises, and that since (tenant) has no further obligations to plaintiff, the
guarantors…have no liability.” The tenant further argued that it complied with the terms of the
guarantee by surrendering the premises.
The New York Court of Appeals has explained that when a tenant abandons the
premises prior to the expiration of a lease, a landlord has three options: “(1) it could do nothing
and collect the full rent due under the lease, (2) it could accept the tenant’s surrender, reenter the
premises and relet them for its own account thereby releasing the tenant for further liability for
rent, or (3) it could notify the tenant that it was entering and reletting the premises for the
tenant’s benefit.” If a landlord re-lets the premises for the tenant’s benefit, “the rent collected
would be apportioned first to repay the landlord’s expenses in reentering and reletting and then
pay the tenant’s rent obligation.” Further, “[o]nce the tenant abandoned the premises prior to the
expiration of the lease, . . ., the landlord was within its rights under New York law to do nothing
and collect the full rent due under the lease.”
The Stipulation “severed all monetary claims without prejudice to all defenses, to
be asserted in a plenary action.” Thus, the Court held that “vacating the premises pursuant to the
[Stipulation] did not terminate [tenant’s] obligations under the lease….” Moreover, the lease
provided for recovery of rent, as liquidated damages, “in such circumstances….” and a landlord
of a commercial property does not have a duty to mitigate damages.
The lease did not have an acceleration clause. Therefore, the Court held that the
landlord’s application for partial summary judgment through March 31, 2018 was appropriate.
Since the lease authorized the landlord to re-enter the premises upon the tenant’s default and
specified that the tenant’s liability would survive re-entry, the landlord properly credited the rent
received from the temporary license to the tenants.
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The Court then explained that although the “good guy” guarantee limited the
guarantors’ liability “to the period prior to the tenant’s vacating and surrendering the
premises…by its terms, the guarantee was limited in this way only if the tenant paid all
outstanding obligations when it vacated and if the surrender was accepted by the landlord.”
The Court found that “since the rent and additional rent was due at the time the
defendant vacated, the guarantee remains in effect….” The Court also held the defendants’
affirmative defenses lacked merit and the landlord was entitled to reasonable attorneys’ fees,
pursuant to the prevailing party’s provision embodied in its lease.

525 Delaware LLC v. Krush Inc., Sup. Ct., Kings Co., Index No. 502590/18, decided 7/23/18,
Silber, J.
HF 12362913v.1
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Breach of LLC Operating Agreement – Dispute Among Real Estate Investors – Breach of
Fiduciary Duty-Plaintiffs Entitled to An Accounting-They Alleged That the Defendant
Failed to Answer Questions and Respond to Multiple Requests for Additional
Documentation
This decision involved an action for damages arising from, inter alia, an alleged
breach of an LLC Operating Agreement. The plaintiffs had moved for partial summary judgment
as to liability on three causes of action.
The plaintiff and the defendant had entered into an Operating Agreement relating
to a real estate development project (Project). The defendant held a 70% interest and the plaintiff
held a 30% interest. The defendant initially contributed $1 million as its capital contribution and
the plaintiff initially contributed $2.3 million as its capital contribution.
The Operating Agreement provided for a $500,000 general contractor fee to be paid
to the (Contractor), a $200,000 development fee to be paid to the defendant and a $100,000
consulting fee to a member of the plaintiff LLC. The Operating Agreement designated the
defendant as the “Sole Manager” (Manager). A defendant noted that it had created a “DropBox”
which held all documents related to the Project. Throughout the Project, plaintiff’s member
allegedly had access to the DropBox, as well as “the ability to modify or amend the documents
contained within the DropBox”.
The Operating Agreement addressed the Manager’s authority, rights to inspect
books and records and the distribution of monies and assets i.e. “waterfall provisions”. The
waterfall provisions addressed distributions of cash, as well as “distributions in kind”. That
provision provided in pertinent part, that “if at any time the Manager, in its discretion, decides to
make a distribution of assets other than cash, such assetshall be deemed to be sold as of the
Business Day immediately preceding the date of distribution, for its fair market value (as
determined by the Manager) (net of any liabilities secured by such distributed assets that the
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recipient Members are considered to assume or take subject to under Section 752 of the Code),
and any gain or loss associated with such deemed sale shall be included in determining Profit…or
Loss…for purposes of the allocation specified in Section 7.1….”.
Additionally, an investment of “preferred equity” in the amount of $3,820,000 was
made by a company which included (one of plaintiff’s members). The preferred equity was to
receive a “guaranteed preferred return on its investment in the amount of $1,320,000. The
preferred equity investor was to be provided with “periodic financial statements and reports” and
had the right to approve “modifications of the budget for the Project.”
Thereafter, the parties signed an Amendment to the Operating Agreement
(Amendment) which established “priorities for the distribution of cash and fees, profit and
repayment of equity” to the preferred equity, the plaintiff and the defendant.
Although the initial “hard costs” were projected to be approximately $9 million and
“soft costs” were projected to be approximately $3,600,000, the design of the building changed
“significantly”. The building increased from a 29,120 square foot building to a 44,893 square foot
building. Thus, there were substantial increases in both hard and soft construction costs.
The Project consisted of 14 residential units and a ground floor commercial unit.
All residential units were sold. However, in order to sell certain units, there were additional costs
to meet the specific needs of some purchasers. The Manager paid the preferred equity return of
its capital contribution of $3,820,000, plus its preferred return of $1,320,000 as required by the
Amendment. The Manager thereafter paid the plaintiff return of its capital contribution of
$2,300,000. Thereafter, the defendant received return of its capital contribution of $1,872,000.
However, the defendant also received additional distribution of $618,000 and the plaintiff received
additional distribution of $265,000.
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Thus, the plaintiff was paid $265,000 of the $1,100,000 limited preferred return to
which it was entitled, i.e. thus $835,000 remains outstanding. Since the plaintiff was, according
to the Amendment, entitled to receive $1,100,000 before any payments were made to the
defendant, the plaintiff and the preferred equity individually and derivatively on behalf of the
Project LLC, commenced the subject action against the Project LLC, the defendant, two members
of the defendant and the Contractor, asserting causes of action for inter alia, breach of contract,
breach of fiduciary duty and for an accounting. The defendants moved to dismiss the complaint.
The court had previously dismissed certain causes of action. The remaining causes
of action are for breach of contract against the Project LLC for alleged breach of the waterfall
provision; (2) breach of contract against (Contractor) for allegedly exceeding construction costs;
(3) for an accounting against (Project LLC) as to the disbursement of cash available for
distribution; (4) an accounting against (Project LLC) as to the costs of the Project; (5) access to
the books and records and (6) attorneys’ fees and expenses on behalf of (preferred equity) against
(Project LLC) and defendant. The plaintiffs had moved for partial summary judgment on the
breach of contract and accounting claims. The Court granted the plaintiffs’ motion.
The court explained that a “plain reading of the Amendment’s waterfall provision
provides that (plaintiff) was to receive the return of its capital contribution…and the distribution
of its limited preferred return…before any funds were distributed to (defendant).

It was

“undisputed” that the Project LLC distributed to the defendant “the return of its capital
contribution” of $1,872,000 in cash and “thereafter an additional cash contribution to (defendant)
in the amount of $650,000” and that the plaintiff has “yet to receive the full $1,100,000 of
“distributable cash”. The plaintiff had only received $265,000 of the $1,100,000 that it was to
receive.
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The defendants argued that the Manager had followed the waterfall provision and
paid the parties “in kind” in accordance with the required waterfall provision. They asserted inter
alia, that the plaintiff received that “$1,100,00 in cash and in kind”. The defendants claimed that
the Project LLC had distributed the commercial unit in kind to (plaintiff) in lieu of distributable
cash to satisfy the waterfall requirement.
The salient issue was whether the plaintiff’s “purported receipt of a ‘distribution in
kind’ satisfied (plaintiff’s) receipt of its limited preferred return of $1.1 million.”
The Operating Agreement provision addressing distribution “in kind” provides: “If
at any time the Manager (defendant), in its discretion, decides to make a distribution of assets other
than cash, such assets shall be deemed to be sold as of the Business Day immediately preceding
the date of distribution, for its fair market value (as determined by the Manager).
Although the defendants argued that the distribution “in kind” to the plaintiff met
the waterfall requirement, the court found that a “plain reading of section 8.2 does not support
defendants’ contention.”

The Court reasoned that the waterfall provision applies to the

“distribution of assets other than cash” and the value of the asset when distributed. However,
“Section 3(f) applies to the distribution of ‘distributable cash’ which is defined as ‘all cash of the
Company derived from Company operations and miscellaneous sources….”’ Moreover, the
“distribution ‘in kind’ had not yet occurred”. The defendants stated that “if the commercial unit
is transferred to an LLC, as contemplated by the Operating Agreement, (plaintiff’s member) will
receive the cash equivalent of the value of the commercial unit….” Thus, the commercial unit had
not been transferred to a limited liability company.
The court rejected the defendants’ argument that Section 3(f) is “ambiguous
because the parties ‘intended’ to ‘share the distributions in accordance with their interests, that
being 70%/30%....”
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After reviewing the rules relating to contract construction, the court found that the
Amendment was “not susceptible to different interpretations nor does it have two or more different
meanings. Rather, giving a practical interpretation to the language employed, and reading the
Amendment as a whole, section 3(f),which sets out the distribution of cash as between the
members of (Project LLC), unambiguously provides that (plaintiff) is to receive the return of its
capital contribution…and it's limited preferred return…before the distribution of any funds to
(defendant). The Court rejected the defendant’s argument that the parties had “intended otherwise
and that the Amendment is ambiguous….” Such argument fails to give effect to the clearly
expressed intent to the parties and rewrites section 3(f)….” Accordingly, the court granted the
plaintiffs’ summary judgment on their claim for breach of contract.
With respect to the plaintiffs’ claim for an accounting against the Project LLC “as
to the disbursement of cash available for distribution and an accounting against (Project LLC) as
to the costs of the Project, the court explained that “[t]he right to an accounting is premised upon
the existence of a confidential or fiduciary relationship and a breach of the duty imposed by that
relationship respecting property in which the part[ies] seeking the accounting has an interest….”
The Court granted the claims for accountings based on the breach of the
Amendment and the Manager’s failure to provide “certain documents and information concerning
the Project.
Comment: Victor Metsch and Edward J. Heppt, Esqs. of Smith, Gambrell &
Russell LLP, counsel for plaintiffs, stated that they are gratified that the Court agreed that the
“available cash had not been property distributed and an accounting was in order.”
Bulldog Pack, LLC v 868 Lorimer Project, LLC, Supreme Court, New York Co., Index No.
608658/2019, decided March 3, 2021, DeStefano, J.
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Alleged Breach of Joint Venture Agreement to
Develop Significant Mixed Use Development Capital Calls - Implied Covenant of Good Faith
and Fair Dealing - Fiduciary Duties - Tortious
Interference With Contract - Derivative Actions

Defendants had moved to dismiss several causes of action in the subject
complaint. The plaintiffs are investors in a large condominium development. The defendants
include individuals and entities that, in essence, had various roles as part of the “development
team” (developer). Pursuant to a Joint Venture Agreement (JVA), the developer exercised day to
day decision making authority and was empowered to make capital calls. The plaintiffs alleged
that the defendants had warranted, inter alia, that their capital contributions would not be
sourced from “third parties or managed funds.” Following a fourth capital call, the plaintiffs
refused to contribute their full share. Certain defendants made contributions to cover the
plaintiffs’ share of the capital call and advised the plaintiffs that such contributions were
“dilutive.” The plaintiffs contended, inter alia, that the capital call notice was improper and the
contributions should be treated as a loan. The plaintiffs further alleged that the defendants failed
to obtain approvals for “Major Decisions,” as required by the JVA. The court granted the
defendants’ motion in part and held, inter alia, that the plaintiffs’ breach of contract claims could
proceed to the extent the claims alleged certain improper transfers of ownership interests in
violation of the JVA.
The JVA required that certain “Major Decisions” be approved by the defendants
and the plaintiffs and authorized the defendants to make “Additional Capital Calls.” The
complaint alleged that the JVA provided that the “Sponsor shall disclose to [plaintiffs] any
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changes to the direct and indirect investors in its holdings.” In 2013, the venture obtained an
acquisition loan.
With respect to capital calls, the agreement provided:
When a capital call is made, if a “Member tender[s] its entire share
of the required Additional Capital Contribution on or before the
Tender Date (a ‘Contributing Member’) and [another] Member has
failed to render its entire share of the required Additional Capital
Contributions … (each, a ‘Non-Contributing Member’), a
Contributing Member shall have the right to make Additional
Capital Contributions to cover the shortfall amount” . . . In such
case, the Contributing Member may elect to treat the “Shortfall
Contribution” as either (1) a “Member Loan” or (2) “dilutive
capital” if, “within five (5) days after the funding of the Shortfall
Contribution,” the Contributing Member provides “written Notice”
to the Non-Contributing Member of its election of the “dilution
remedy”.... If the Contributing Member fails to give proper notice,
the “Contributing Member shall be deemed to have elected to have
the Shortfall Contribution treated as a Member Loan”…. If the
Shortfall Contribution is treated as dilutive capital, however, then
the Contributing Member’s percentage interest in the Company
increases by a multiple of 1.5 times the Shortfall Contribution and
the Non-Contributing Member’s Percentage Interest is
correspondingly reduced by the same amount....
The Sponsor had made six capital calls. The parties funded the first three capital
calls. However, in 2014, certain defendants made a fourth capital call, allegedly to cover “hard
and soft costs” of construction. The plaintiffs claimed that part of such costs “actually related to
insurance” and involved “Manager Overruns,” which did not “qualify as grounds for Additional
Capital Contributions under the JVA. . . .” The plaintiffs refused to fund the fourth capital call
based on alleged concerns about the “mismanagement of the joint venture’s budget and
spending. . . .”
The defendants asserted that they had paid the capital call and also made a “Short
Fall Contribution,” as well. The defendants advised the plaintiffs that the Short Fall Contribution
2

was being treated as “dilutive capital.” The plaintiffs argued that the defendants violated the
JVA by “relying on third-party financing to fund their portions of the Oct. 2014 Capital Call and
subsequent Short Fall Contributions.”
In Dec. 2014, the defendants made a fifth capital call allegedly “to cover fees and
interest payments” related to an extension of the acquisition loan. The plaintiffs alleged that part
of such fees “improperly related to insurance.” They refused to pay its share of the Dec. 2014
capital call. The defendants again alleged that it paid its entire share and made a Short Fall
Contribution.
The plaintiffs alleged that on or about Jan. 9, 2015, the defendants advised the
plaintiffs that they were also treating the Dec. 2014 Shortfall Contribution as “dilutive capital.”
The plaintiffs contended that the defendants “failed to comply with the [JVA’s] five-day notice
requirement” and could not “treat the Shortfall Contribution as a dilution,” i.e., it should be
treated as “a Member Loan rather than dilutive capital.”
A sixth Additional Capital Call was made, allegedly to “cover the ‘hard and soft’”
construction costs. The plaintiffs claimed that part of those costs actually involved insurance and
construction of an over budget sales center. The plaintiffs, allegedly concerned that a further
dilution of their interests, paid their share of the Apr. 2015 Capital Call.
Additionally, the plaintiffs claimed that certain defendants had transferred their
ownership interests in violation of the JVA and that part of the defendants’ Capital Call
payments were paid by third parties.
The plaintiffs further claimed that the defendants failed to submit a required
budget. The JVA provides that if the plaintiffs disapprove the budget or fail to respond within
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ten days, the defendants must operate under the last approved budget. The JVA entitled the
plaintiffs to require the defendants to purchase the plaintiffs’ equity interest, “for a purchase
price equal to an amount giving [plaintiffs] a 20 percent return on its investment, if, after the
closing of the construction loan, [plaintiffs] declines to approve a proposed budget in which the
hard costs exceed an amount equal to 110 percent of the hard costs set forth in the prior approved
budget (‘equity put right’).” The plaintiffs alleged that the defendants’ failure to submit a budget
was intended to undermine the defendants’ equity put rights.
In discovery, the defendants had produced “a proposed budget,” wherein the hard
costs exceeded 110 percent of the prior hard costs approved budget. The plaintiffs disapproved
of such budget and attempted “to exercise its equity put right.” The defendants had argued that
such “budget was only a draft proposal and did not trigger the equity put right provision.”
The plaintiffs further contended that the defendants failed to seek the plaintiffs’
approval for the following Major Decisions: (1) construction of “a sales office with a . . . sample
luxury apartment;” (2) engagement of a sales agent; (3) setting of condominium prices and the
filing of a Condominium Offering Plan; and (4) a “distribution to the Company, including to
[plaintiffs], in July 2015, without consulting [plaintiffs] first.”
The court stated that the JVA was silent as to financing and did not preclude loans
as a source of funding the initial Capital Contributions and nothing in the JVA rendered loans
“impermissible” for Additional Contributions. The court found that the JVA did “not expressly
prohibit financing” under certain circumstances and actually permitted financing by third party
lenders under certain circumstances. Therefore, the court dismissed the breach of contract claim,
based on alleged wrongful third party financing.
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The plaintiffs had also alleged that the defendants had breached representations
and covenants that required certain individuals to “devote a substantial portion of their time to
[the] development, . . . and operation of the Property” and the representation that the “Sponsor”
and its “Principals ‘shall comply with any financial net worth and liquidity covenants
specifically applicable thereto under any loan.’” The complaint did not allege that “the Sponsor
or its Principals actually failed to devote their time to managing the Property; rather, plaintiffs
. . . take issue with how the Property was managed.” The court found that such allegations were
insufficient to state such breach of contract claim.
However, the court held that the complaint sufficiently alleged that the “funding
of a construction loan was delayed as a result defendants’ inability to meet the necessary net
worth and liquidity requirements. . . .” and sufficiently alleged damages, by citing the Jun. 2014
Capital Call that allegedly resulted from the defendants’ “being unable to secure a construction
loan . . . due to . . . members’ liquidity issues. . . .” Thus, the breach of contract claim based on
the failure to comply with the necessary net worth and liquidity requirements was “sufficiently
stated.”
With respect to the alleged breach of the Major Decisions provisions of the JVA,
only one of the alleged breaches had been “expressly denominated as a major decision” pursuant
to the JVA. That decision was the selection of the sales agent. However, the plaintiffs had
approved either one of two firms as the sales agent. To the extent that the plaintiffs claim that
they were not consulted on the ultimate choice of sales agent, they had not alleged how they
were damaged. The court viewed the plaintiffs’ argument that they needed additional discovery
to assure that the sales agent was not hired, based on “reasons of self dealing such as having a
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relationship to one of the defendants,” as “entirely speculative and insufficient to maintain a
claim” for breach of contract.
The plaintiffs alleged, inter alia, that $3 million had originally been budgeted for
the sales office, they had approved a budget increase to $6 million, but the defendants actually
incurred expenses in excess of $9 million. The JVA contemplated a “Permitted Variance” in the
costs. However, the defendants apparently exceeded the “Permitted Variance” and therefore,
that expenditure constituted a Major Decision. Thus, the court upheld the sufficiency of that
claim.
The court rejected the defendants’ argument that this allegation had been
“improperly based upon a document that was disclosed for ‘settlement purposes only.’”
Although the CPLR bars “evidence of settlement negotiations,” it does not bar “any evidence,
which is otherwise discoverable, solely because such evidence was presented during the course
of compromise negotiations.” The cost of the sales office would have been discoverable in
litigation.
The JVA Major Decisions Provision included “converting the Property to a
condominium and entering into any condominium documents.” Thus, the court upheld the
plaintiffs’ allegations based on the offering plan and condominium documents. However, based
on emails from plaintiffs’ counsel, which requested “a wire of the distribution funds ‘ASAP’ and
stating that plaintiff’s CEO ‘would like his share of the refund today,’” the court rejected the
claim based on distributions that had been made.
With respect to transfer of interests without consent, the defendants argued that
the JVA prohibition only applied to transfers of interest to new members, not “reallocations
between existing members.” They also argued that if the JVA transfer prohibition was
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applicable to internal adjustments of ownership percentages among existing members, it would
conflict with dilution provisions of the JVA. The court found that certain transfers were
permitted transfers, but that part of the plaintiffs’ claim was based on transfers to third parties
and such transfers could be actionable.
The court found that the JVA was silent as to the plaintiffs’ options if the
defendants refused to submit a proposed budget and held that since the defendants never
submitted a proposed budget for approval, the plaintiffs could not “invoke the equity put right
provision.” However, the court found that since the defendants had allegedly failed to timely
submit a proposed budget as required by the JVA and may have “frustrated [plaintiffs’] rights,”
plaintiffs may assert “a violation of the implied covenant of good faith and fair dealing.”
With respect to breach of a separate “Manager LLC Agreement,” the plaintiffs
alleged that the defendants made direct transfers of their interest without “seeking or obtaining
[plaintiffs’] prior written approval” and the defendants breached the implied covenant of good
faith and fair dealing by not permitting the plaintiffs the opportunity to use third party financing.
The Manager LLC Agreement embodied “a restriction on transfer provision” that was “parallel”
to the JVA and the court dismissed such claim. However, the Manager LLC Agreement and the
JVA had different language with respect to financing and there was no restriction on third party
financing in the Manager LLC Agreement. To the extent it was alleged that a defendant received
distributions it would not have received if the defendant had not obtained “unlawful third party
financing,” the court dismissed such claim. The court also found that nothing in the Manager
LLC Agreement required a defendant entity “to share opportunities, however lucrative. . . .” The
court explained that it could not “rewrite this lack of obligation by treating it as a claim for
breach of the implied covenant of good faith and fair dealing, which, under Delaware law,
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‘operates only in that narrow band of cases where the contract as a whole speaks sufficiently to
suggest an obligation and point to a result, but does not speak directly enough to provide an
explicit answer.’”
Additionally, the court dismissed a derivative breach of contract claim which
alleged that the developer had failed “to use ‘Commercially Reasonable Efforts,’” as required by
the subject “Development Agreement.” The plaintiffs had not made a demand on the company
to bring such claim and had not “‘set forth with particularity’ why such a demand would have
been futile.” The plaintiffs argued that the developer entity was “an alter-ego of Sponsor,” the
developer entity and the Sponsor were “owned and controlled by the same principals” and that
the Sponsor could not “properly exercise independent and disinterested business judgment in
responding to a demand to sue Developer as such suit is, in essence, a suit against itself.”
The court explained that “[s]uch conclusory allegations are insufficient to
constitute particularized facts, particularly where plaintiffs were aware of the Developer and
Sponsor’s ownership structure when they entered into the joint venture.” The court found that
even if “futility” had been adequately pled, “the Complaint’s vague allegations” as to the failure
to “use ‘commercially reasonable efforts’ are insufficient to state a claim for breach of the
Developer agreement.” The plaintiffs’ allegations, at most, alleged that the Developer entity had
not devoted “‘sufficient time and attention’ to the project” and such allegation was “not
supported by any particularized facts. . . .”
The defendants contended that “‘Delaware law . . . holds that a putative derivative
plaintiff has a disqualifying conflict if it simultaneously’ asserts direct and derivative
claims. . . .” However, the Delaware Court of Chancery has held that, “while in some instances,
the possible conflict inherent in bringing direct and derivative claims may ‘be strong enough to
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warrant bifurcating the litigation or dismissing either the direct or derivative claims,’ this is not
necessary where the claims ‘are not internally inconsistent.’” Thus, the derivative claim was
dismissed “for failure to adequately plead demand futility.”
The court also dismissed fiduciary duty and fraud claims. The contracts
contained disclaimers of “any duties, including fiduciary duties, ‘whether or not, such duties
exist in law or in equity.’” Although such provision did not disclaim liability for “fraud,
intentional misconduct or a knowing and culpable violation of law,” they made clear that there
was “no special relationship between members of the Company or Manager LLC sufficient to
sustain a negligent misrepresentation cause of action.”
The plaintiffs alleged that the defendants were obligated to “disclose any capital
sourced from third parties, any direct or indirect transfers of interests in Sponsor and Control,
and the basis for each Additional Capital Contribution, but failed to do so” and that they
“intentionally misrepresented their net worth and liquidity.” The court found that such
allegations duplicated the plaintiffs’ breach of contract allegations and dismissed the negligent
and fraudulent misrepresentation claims, as well as the breach of fiduciary duty claims. The
court further held that the claim that the defendants failed to disclose financing opportunities, did
not fit within a category of “fraud, intentional misconduct or a knowing and culpable violation of
law.”
The court also dismissed the plaintiffs’ promissory estoppel and unjust
enrichment claim because, inter alia, they were duplicative of the contract claims. Additionally,
the court dismissed the tortious interference with contract claims and noted that “a company’s
directors, officers and shareholders generally cannot be held liable for interfering with their
company’s contracts. . . . To be individually liable, an individual officer or director’s actions
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must constitute independent tortious conduct. Conclusory allegations that an individual profited
from the breach are not sufficient. . . .” Here, the complaint alleged “conclusory allegations of
. . . malice and vague allegations of defendants’ self-interest” and such allegations were
“insufficient” to meet the applicable pleading standard. The plaintiffs also failed to allege “in
nonconclusory terms that defendants had not acted in the corporate interests.”
However, the court denied the motion to dismiss the claims that the defendants
had breached their contract concerning maintenance and “access to books and records.” The
court also denied the motion to dismiss the plaintiffs’ claim for an accounting. The defendants
argued that such claim was “improper” because it sought “the equitable remedy of an
accounting.” Delaware courts held that since “an accounting is an equitable remedy, it is
necessary to look to the underlying claims before granting an accounting” and an accounting
may be appropriate where underlying claims are sustained and an accounting would be a “form
of relief.” Finally, the court explained if there is a breach of the JVA’s cure provision, the
defendants may be required to indemnify the plaintiffs for any resultant loss and therefore, such
claim should not be dismissed.
Comment: This case illustrates the importance of carefully negotiating the terms
of joint venture agreements including, inter alia, terms involving capital calls, the process for
making major decisions, the right to transfer of interests and the ability to pursue other business
opportunities.

Ambase Corp. v. 111 W. 57th Sponsor LLC, Sup. Ct., N.Y. Co., Index No. 652301/2016,
decided 1/9/18, Bransten, J.
HF 12050676v.1
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Joint Ventures - Development - Complaint Alleging
Mismanagement of Real Estate Development Dismissed
Based On Exculpatory Clauses In the Operating
Agreements - Plaintiff Unsuccessfully Alleged Triple
Derivative Claims - Court Noted That Large
Manhattan Construction Projects Often Involve
Stop Work Orders Due to Violations

Defendants moved, pursuant to CPLR 3211, to dismiss an amended complaint.
The court granted the motion. The dispute involved a joint venture between the plaintiff and the
defendant to develop luxury condominiums (Project). In essence, the plaintiff and the defendant
each had “a 50 percent stake in the Project’s profits.” The plaintiff alleged that the defendant,
“who was responsible for the construction - did a shoddy job that caused delays and resulted in
the Project generating $30 million less profit than expected. . . .”
The parties’ operating agreements contain “classic exculpatory clauses for alleged
malfeasance that amounts to mere negligence (as opposed, . . ., to gross negligence or intentional
misconduct).” The court held that “the exculpatory clauses bar all of [the plaintiff’s] claims for
monetary damages” and the documentary evidence refuted the plaintiff’s theory of the case.
The plaintiff alleged that the defendant “had an incentive to cause delay to
generate more fees.” However, the court found that “[n]o such excess fees were obtained.” The
alleged scheme “would reduce [the defendant’s] own profit - the amount of which was identical
to [the plaintiff’s] share.” The court opined that the “obvious alignment of the parties’
incentives, along with the . . . documentary evidence, leaves [the plaintiff] with nothing other
than allegations of ordinary construction negligence” and “the . . . operating agreements’
exculpatory clause mandates dismissal.” The plaintiff was in charge of, inter alia, “design, sales,
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and marketing.” The defendant was “in charge of construction.” The operating agreement
provided:
A Member exercising management powers or responsibilities . . .
shall not have personal liability to the Company or its members for
damages for any breach of duty in such capacity, provided that
nothing in this Section 2.3 shall eliminate or limit (a) the liability
of any such Member if a . . . final adjudication adverse to him or
her establishes that . . . acts or omissions were in bad faith or
involved intentional misconduct or a knowing violation of law, or
that he or she acted without the unanimous consent of all
Members, or that he or she personally gained . . . a financial profit
or other advantage to which he or she was not legally entitled….
Thus, the plaintiff had to establish that the defendant had either: “acted in bad
faith,” “engaged in intentional misconduct or intentionally broke the law,” or “engaged in an
ultra vires act. . . .” The defendant’s construction work was performed by a wholly owned
affiliate (Construction) and was governed by a Construction Management Agreement (CMA).
The court stated that the plaintiff’s claims for breach of the CMA would be “a triple derivative
claim.”
The plaintiff alleged that the Construction “exhibited bad faith, intentional
misconduct, and gross mismanagement throughout the duration of the Project in breach of the
[CMA]” by, inter alia, failing “to adhere to the Project budget,” failing “to coordinate trades and
consultants . . ., causing significant delays” and failing “to adhere to the Project schedule.”
Construction allegedly failed to provide the plaintiff with “updated budgets, updated schedules,
and monthly cost projections or forecasts,” failed to advise the plaintiff “of infractions at the
Project,” failed “to maintain sufficient personnel and staffing at the Project” and failed to cause
the work to comply “with all applicable laws.” The plaintiff emphasized that the Dep’t of
Building’s “stop work orders” caused “over 350 days of delays at the Project.”
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The plaintiff asserted that the longer the Project took, the more money that
Construction and other companies made a “financial windfall.” However, the court found that
such theory was belied by the CMA, which provided, with one minor exception, that
Construction was only entitled to and only received reimbursement for its out-of-pocket costs.
The court further noted that given the defendant’s 50 percent ownership interest, the defendant
would have also lost profits if the Project was delayed.
Moreover, until the subject action was commenced, neither the plaintiff nor the
lender, “who had oversight rights and an interest in completing the Project in an efficient, costeffective manner,” complained about “these purported problems.” After the work was
substantially completed, the parties had agreed to “split” three remaining unsold units.
The plaintiff’s breach of fiduciary claims were derivative, because the alleged
harm the plaintiff “suffered is the diminished profit on the Project . . . , which is a loss [the
plaintiff] realized by virtue of its membership interests in the nominal defendant LLCs.” Here,
Delaware law governed “whether a claim is direct or derivative.” “For a claim to be direct,
‘[t]he stockholder’s claimed direct injury must be independent of any alleged injury to the
corporation. The stockholder must demonstrate that the duty breached was owed to the
stockholder and that he or she can prevail without showing an injury to the corporation.’” Since
the plaintiff sought to recover the Project’s “lost profits,” its claims were derivative.
Additionally, the plaintiff’s claims for breach of the CMA were “necessarily
derivative because it is not a party to that contract. It is suing triple derivatively on behalf of the
LLCs in which it has an interest. . . .” Furthermore, the “derivative claims belong to the
company, and, . . . stockholders lack standing to prosecute derivative claims absent demand or
demand futility.”
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The court found that, at most, the plaintiff’s claims “amount to negligence claims
for which defendants are exculpated from liability under the Operating Agreements.” The
“defendants’ demand futility and failure to state a claim arguments are predicated on virtually
identical inquiries.” The court further explained “LLC members are free to disclaim most forms
of liability, including breaches of fiduciary duty. . . . And while certain types of liability cannot
be disclaimed (e.g., the duty of good faith and fair dealing and gross negligence) [. . .], the
negligence disclaimer in . . . the Operating Agreements is an example of a classic, enforceable
exculpatory provision. Indeed, even under New York law applicable to construction contracts
(such as the CMA), contractual negligence waivers are generally enforceable.”

Where there is an alleged 50-50 split in ownership, “demand futility exists if the
‘board is evenly divided between compromised and non-compromised directors.’” The plaintiff
argued that the defendant faced “personal consequences from the outcome of the litigation.” The
plaintiff was required to make “particularized allegations” that allow “the conclusion that
defendants face a ‘credible threat of the imposition of liability.’” Here, the defendant would only
face liability if the plaintiff had sufficiently pled a claim “for bad faith, gross negligence, or
intentional wrongdoing” and the court had held that the plaintiff’s allegations amounted to “mere
negligence.”
The plaintiff cited, inter alia, the number of stop work orders, the failure to obtain
certain necessary permits, a unilateral decision to relocate the elevators and delays based on a
change of real estate brokers. The court held that those allegations and the alleged improper staff
changes and allocation of personnel, did not constitute intentional misconduct. The court found
such allegations to be “conclusory and implausible given the parties’ equal stake in the Project.”
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Moreover, some increases in the budget were attributable to “delays caused by ordinary
negligence,” and did not constitute “evidence of intentional wrongdoing.” The court also
reasoned that the defendant lacked an incentive to intentionally delay the Project since any
additional fees would have reduced the defendant’s profit and therefore, the defendant “did not
profit from delay.”
The court looked at the economic reality and observed that the plaintiff alleged
that the defendant caused “$30 million in cost overruns and lost sales so that [Construction]
could collect one-seventeenth of that amount ($1.7 million) in ‘general conditions.’” However,
“under the governing documents, ‘general conditions’ payments did not and could not ever
exceed the expenses [Construction] actually incurred in connection with the Project.” Moreover,
the plaintiff was “a counseled, sophisticated business entity” that had “contracted away the right
to disgorge such unrealized profits from [defendant] for ordinary negligence and did not contract
for a cap on costs.”
The court further held that even if demand futility had been properly pled as to the
alleged breach of the CMA, the claim was defective since damages were precluded by the CMA.
The CMA waived “‘consequential damages,’ including damages for ‘income and profit’).” If the
plaintiff had issues with how Construction was performing, they should have raised such
objections before the work was completed and the units sold. Here, the plaintiff never sought to
terminate Construction, first formally complained in the subject lawsuit and some of the delay
arose from the plaintiff’s own delay in producing architectural drawings.
The court concluded that the plaintiff had “not alleged conduct within the scope
of the exculpatory clause, and, therefore, . . . failed to state a claim for relief under the Operating
Agreements.” There was no evidence that the defendant faced “a credible threat of liability” and
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therefore, the plaintiff could not assert derivative claims. The court also held that there was “no
need for an accounting at this juncture that could justify the burden of providing one.”
Comment: Interestingly, the court observed that, in its experience, “large
construction projects in Manhattan often are affected by stop work orders due to violations.
Rarely does such a large project get completed without any delay.” Additionally, the court noted
that “much of what [plaintiff] alleges is simply false.”

Madison Sullivan Partners LLC v. PMG Sullivan St. LLC, Sup. Ct., N.Y. Co., Index No.
650930/2017, Kornreich, J.
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Joint Ventures – Agreement Lacked Key Elements of a Joint Venture - Claims for Aiding
And Abetting a Breach of Fiduciary Duty and Tortious Interference with Contract
Dismissed
In October 2012, the plaintiff executed a “purported joint venture agreement” with
“A”, pursuant to which the plaintiff advanced $220,000 to “secure a 50% interest in the joint
venture to purchase, renovate and sell” the subject apartment (“Agreement”). The plaintiff alleged
that “A” breached his fiduciary duty, with the assistance of the defendant, by “perpetrating a
scheme to deny” the plaintiff the profits of the joint venture by using a “straw man” purchaser. The
plaintiff sued “A” in a separate lawsuit.
The Agreement provided inter alia, that the plaintiff would “advance all principal,”
that “A” and the plaintiff “would split the profits evenly”, that renovations “would cost less than
$5,000, that “A” would “transfer his share of the profits to (plaintiff), if necessary, to ensure that
(plaintiff) would receive an minimum annual return of 10%, and “A” would “personally guarantee
the return of (plaintiff’s) advances and principal in the event the Apartment was sold at a loss....”
The plaintiff alleged that the defendant was aware of the Agreement.
“Unbeknownst” to the plaintiff, the Apartment was purchased in May 2012 by
“non-party “B”, the father of the defendant and not by “A” or the joint venture, in alleged breach
of the Agreement. The plaintiff alleged that the defendant “assisted (“A’s”) breach of the
Agreement by representing (“B)” during the closing for the purchase of the Apartment,
“communicating with the managing agent and the cooperative corporation during the purchase”
and “paying the closing costs, purchase price, and maintenance payments with loan funds....”
In September 2013, “B” died. The plaintiff alleged, upon information and belief,
that “A”, with the assistance of the defendant arranged for “B” to purchase the Apartment “to gain
advantageous tax treatment upon the death of (“B”)”.

The plaintiff further alleged that

notwithstanding “A’s” “representations that the Apartment would be sold immediately after the
1

renovation, and the profits promptly distributed, the apartment did not sell until October 2015.”
“B’s” estate was the seller. The plaintiff alleged that the sale price yielded at a profit of $152,000.
The plaintiff then commenced the subject action against the defendant for “aiding and
abetting (“A’s”) breach of fiduciary duty under the Agreement and for tortuously interfering with the
Agreement.” The defendant moved to dismiss pursuant to CPLR 3211, asserting that the joint venture
had never been formed since the Agreement “fails to provide for the sharing of losses and thus there
is no fiduciary duty owed to (plaintiff)” and the plaintiff failed to allege the “but for” element of a
tortious interference claim.
The court explained that “[a]n indispensable element of a contract of partnership or
joint venture, both under common law and statutory law, is a mutual promise or undertaking of
the parties to share in the profits of the business and submit to the burden of making good the
losses”. Here, the “plain language” of the Agreement provides:
“12- All profits will be split 50-50% between the two partners, subject to the
following exception13- If [plaintiff] has not realized a return equal to a minimum 10% annual return,
the profits shall be transferred to [plaintiff] from the profit share of [“A”] until that minimum
return is realized by [plaintiff].
14- If for whatever reason the sale of [the Apartment] does not return the full
principal and advances made by [plaintiff] in the JV, then [“A”] will personally guarantee any
deficiency”.
The court noted that the plaintiff “was guaranteed a 10% annual return even if
(“A’s”) profit share would have to be diminished and any losses (plaintiff) incurred, (“A”) would
personally guarantee.”
The plaintiff argued that the Agreement’s “failure to provide for a sharing of losses
is not fatal to the formation of the joint venture with (“A”) because the parties had no expectation
of losses.”
2

However, the court found that “unambiguous language of the Agreement
contradicts this position.” The court noted that the Agreement “clearly contemplates the possibility
of losses and is explicit that (“A”) would be liable for any losses (plaintiff) suffered.” The plaintiff
also failed to allege “that he had any control or management of the joint venture, another key factor
in the formation of a joint venture.” Thus, the court held that “there was no joint venture between
the parties.”
The court dismissed the plaintiff’s claim for aiding and abetting a breach of
fiduciary duty, since the alleged fiduciary duty “arose from the purported joint venture that never
formed.”
The court then explained that “[t]ortious interference with contract requires the
existence of a valid contract between the plaintiff and third party, defendant’s knowledge of that
contract, defendant’s intentional procurement of the third-party’s breach of the contract without
justification, actual breach of the contract, and damages resulting therefrom.” The court dismissed
the tortious interference claim since the plaintiff failed to allege that the defendant “procured or
caused (“A”) to breach the Agreement or that the Agreement would not have been breached ‘but
for’ (defendant’s) conduct.” Accordingly, the court granted the defendant’s motion to dismiss the
complaint.
Comment: With respect to joint ventures, courts sometimes see claims based on
alleged breaches of oral joint ventures to purchase real estate. There is decisional precedent that
holds that an oral joint venture agreement to purchase real estate from a third party may be
enforceable if the alleged terms embody the necessary elements of a joint venture agreement and
it could be performed within one year. It is the purchase agreement with the seller that must be in
writing. Thus, “A” and “B” can have a valid oral agreement to purchase real property from “C”
3

but the actual purchase agreement with “C” must be in writing to be enforceable against “C”. The
problem with most oral joint venture agreements is the same as with other alleged oral agreements,
i.e., the difficulty of proving the existence and terms of an agreement that was never put in a writing
that was executed by the parties to the alleged agreement. Absent a written agreement, these cases
are usually determined based on the legal sufficiency of the claims and the credibility of the
witnesses.
Michael Eisenberg v. Miriam Weisbecker, Supreme Court, New York Co., Index
No. 159690/2018, decided March 24, 2020, Crane, J.
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Joint Venture – Contract Reformation – Arbitration – While the Record May Not Support
Reformation by a Court, the Award Was Affirmed Based on the “Highly Deferential
Standard of Review Accorded Arbitration Awards
A respondent appealed from a trial court order which to the extent appealed from,
granted, the petitioners’ motion to confirm the part of a final arbitration award that reduced the
“Clawback Amount,” set forth in the parties’ “Contribution agreement” by $8,311,040 and denied
the respondent’s cross-motion to vacate that part of the award.
In March 2014, the parties entered into “several agreements creating a joint venture
whereby petitioner would acquire from respondents three parcels of real property … to develop
for mixed residential and commercial use (property).”

The agreements contemplated that

petitioner would invest in a respondent entity that would indirectly own the property and the
petitioner would take responsibility for rezoning the property from industrial to commercial and
residential use with the goal of “maximizing the residential square footage on the property”
(rezoning). The purpose of the transaction was to transfer sole ownership of a respondent entity
from two other respondent entities to the petitioner. The petitioner was to receive a 49.5% interest,
and the respondents would maintain a 50.5% interest in the respondent owned entity, with the
petitioner “ultimately obtaining 100% interest.” The petitioner agreed to pay the respondents a
$21 million “guaranteed minimum contribution, and a higher amount if it successfully obtained
the rezoning.”
The parties had also entered into a contribution agreement, pursuant to which the
petitioner made an initial cash capital contribution to a respondent entity of approximately $10
million dollars toward the $21 million guaranteed minimum contribution. The petitioner was to
make a second capital contribution by obtaining a mortgage loan on or before March 6, 2017, three
years after the agreements were executed. That date was extended by one-month to April 6, 2017
(mortgage loan due date). The amount of the petitioners’ second capital contribution was
1
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dependent upon the result of the petitioner’s rezoning effort at the time of the mortgage loan due
date.
The contribution agreement contemplated four possible rezoning outcomes:
“positive rezoning, negative rezoning, no rezoning, or subsequent rezoning.” On March 22, 2016,
approximately two years after execution of the parties’ agreements, the City of New York (city)
enacted legislation which required, “mandatory inclusionary housing (MIH) for certain rezoned
residential housing,” i.e., the inclusion of senior residential or affordable residential housing. The
MIH diminished the square footage available for market rate housing for the subject development.
The contribution agreement embodied an initial “Loan Proceeds Amount” of $11
million and a “Clawback amount”, payable if a favorable rezoning occurred after the mortgage
loan due date, (a subsequent rezoning), in an amount based on square footage resulting from the
rezoning action, subject to $6.5 million minimum.
The petitioner achieved a rezoning on May 10, 2017, approximately one month
after the April 6, 2017 mortgage loan due date. Thus, the rezoning was deemed a “subsequent
rezoning”. Although the petitioner could develop up to 329,000 square feet of residential property,
as a result of the MIH, only 215,092 square feet was available for market rate residential use.
In August 2017, the petitioner commenced an arbitration proceeding. The “sole
issue” before the court on appeal involves the amount of the petitioner’s second contribution to
the respondent entity “as a result of the subsequent rezoning.”
The arbitrator observed that the parties sought to “maximize their profit from the
development of the project” and that the contribution agreement “supported this goal in that it
provided for the development of ‘mixed use residential and commercial development to
incorporate the maximum as of right residential square footage and commercial overlay to the
extent possible’ on the property.” The arbitrator noted the MIH’s “negative economic impact on
2
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the property.” The arbitrator used 215,092 square feet as the maximum square footage instead of
329,000 square feet, to determine the amount of the petitioner’s contribution under the Clawback.
The arbitrator ruled that the clawback provision required the petitioner to pay
$25,811,040, but that because of the “guaranteed minimum,” the petitioners have to contribute
$27.5 million. The arbitrator found that the clawback provision was ambiguous and determined
that it should be construed strictly against the respondents, “as drafter of that clause.” The
arbitrator then found that there was “no agreement by the parties on the meaning of the clawback
section” and that “[a]dopting the interpretation advocated by Respondents would result in
unreasonable financial consequences that do not make economic sense” and the arbitrator rejected
the respondents’ interpretation.
The arbitrator determined that “due to the guaranteed minimum”, the petitioner
owed $27.5 million, less the $10 million already paid, leaving the petitioner with an obligation to
pay $17.5 million due under the contribution agreement. The petitioner moved to confirm the final
award. The respondents cross-moved to vacate the award. The trial court confirmed the award on
the grounds that there was a “reasonable basis for the arbitrator to reach the award that he reached.”
The respondents appealed.
The respondents argued that the award was irrational since it was based on the
arbitrator’s incorrect conclusion that that the clawback provision was ambiguous. They also
argued that the arbitrator should not have construed the alleged ambiguity against them. They
asserted that the arbitrator had committed a $10 million error by deducting that amount from the
$27.5 million so that the petitioners’ contribution would only be $17.5 million. They complained
that the arbitrator “shortchanged them” by $8,311,040 and accused the arbitrator of issuing a
“totally unjustified award.”

3
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The Appellate Division (court) agreed with the respondents that the clawback
provision was not ambiguous. However, the court believed that respondents’ arguments were
“misplaced”, noting that the respondents and the arbitrator both agreed as to $25,811,040 as
petitioner’s contribution amount under the clawback provision, “rendering the arbitrator’s MIH
impact analysis immaterial.”
The arbitrator used a $10 million deduction in the “formula to be applied to the
square footage figure (resulting in the application of the $6.5 million amount, and a $8,311,040
reduction in the payable amount) based on the fact that the petitioner “had ‘already paid’ that
amount, (i.e., $10 million), and not in reliance on any of the provisions set forth in the clawback
provision.”
The petitioner had requested that the contribution agreement be, "reformed on
grounds of a scrivener’s error or of mutual mistake.” The court stated that although the arbitrator
had not expressly characterized his determination as “reformation,” it was “in substance, the
permissible relief he granted….”
Although court’s grant of reformation based on the subject record might constitute
reversible error, the “arbitrator’s determination here passes muster, given the extremely limited
scope of our review of an arbitration award….” The court acknowledged the respondents’
contention that the arbitrator, in determining the amount of the post-closing capital contribution
that petitioner was obligated to make, “rewrote the parties’ agreement in a manner that could not
withstand scrutiny as a rational construction of the terms of the contract as written.” However, the
court found that the arbitrator’s result was “supportable as a reformation of the parties’ agreement,
given the highly deferential standard of review accorded arbitration awards under CPLR Article
75. Accordingly, the court affirmed the trial court decision which confirmed the final arbitration
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award that reduced the clawback amount by $8,311,040 and denied the respondents’ cross-motion
to vacate that part of the award. Respondents have moved for leave to appeal.
Comment: Mark Zauderer, Esq. of Ganfer, Shore, Leeds & Zauderer, counsel for
the respondents, stated: “This case presents the picture of an arbitrator’s obvious mistake in a
perfect frame for the Court of Appeals. Parties who contract for arbitration recognize they are
giving up certain rights on appeal; but they don’t expect an irrational result. The Appellate Division
acknowledged the arbitrator’s $10 million error but felt constrained by case law not to rectify it.
This is an opportunity for the Court of Appeals to right the ship and recalibrate its standards for
review of arbitration award.”
Stephen E. Tisman, Esq. of Blank Rome, counsel for petitioner, stated: “While we
are pleased that, based on settled New York law the Appellate Division unanimously affirmed the
lower court’s decision in this case, the matter is still pending and we believe further comment by
the parties is not appropriate.”
Matter of Rose Castle Redevelopment II, LLC v. Franklin Realty Corp., Appellate
Division, 1st Dep’t., Case No. 652433/18, decided June 11, 2020, Friedman, J.P. , Webber,
Gesmer, Oing, JJ. All concur.
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Land Use - Zoning Board of Appeals Denial
of Variances Annulled - Generalized Community
Pressure - Lack of Evidence - Rank Speculation Self-Created Hardship Is Relevant But Not
Determinative - Alleged Economic Resurgence
in Long Beach Is Not A Proper Basis to Deny A
Variance

The petitioners commenced an Art. 78 proceeding, seeking a judgment annulling
a determination of the Zoning Board of Appeals (ZBA) of the City of Long Beach (City), which
denied their application for several variances (variances).
The petitioners own a 120’ x 57’ corner lot. There is currently one “dilapidated”
house on the property (House), which was there when the petitioner purchased the property. The
subject zoning district requires a minimum lot size of 80’ x 57’. The petitioners seek to demolish
the House and build two new houses on the property. Since the new lots would each be 60’ x
57’, the petitioners need variances.
The petitioners’ real estate expert testified at a public hearing, that they could
“build one structure up to 95 feet wide on the property,” but a structure that size “would be out of
character for the neighborhood.” The petitioners argued that two smaller houses “would be more
consistent with the majority of the homes in the neighborhood.” “Of the 850 homes in the
Zoning District, only 14 of them, or 1.5%, have dimensions similar to the subject plot of 120’ x
57’.” They also explained that renovating the House was not possible, since the City had
determined that the House must be “razed.” The petitioners also argued that the variances are
“modest,” i.e., they did “not seek variances for the front, side or rear setbacks” and “each home
would have off street parking for four cars, lessening the impact on street parking,” “one single
structure would have a footprint of 3800 square feet, while two separate structures would only
take up 2400 square feet, total” and “the hardship is not self-created.”
1

The City’s determination that the House had to be demolished was made after the
petitioners had purchased the property. Additionally, “in the immediate vicinity there are two
lots that are smaller (40’) and one that is equal (60’) to the two lots [petitioner]” sought to create
and the “two new homes would be FEMA compliant. . . .” Moreover, property owners
immediately adjacent to the House supported the application.
When the petitioners’ attorney began to address legal arguments at the ZBA
hearing, the attorney was “first met with immediate hostility and opposition from the Chairman
and other members of the ZBA.” Although the Chairman stated that “he had some questions,”
he instead “attacked . . . [petitioners’] submissions without ever asking a question.” Other board
members “accused [petitioners] of ‘negligence’ for not having an engineer inspect the property”
before the purchase and/or asserted that “the hardship was self-created.” Petitioners’ attorney
was permitted to continue his presentation.
The petitioners then cited a nearby property “with a similar sized lot for which the
ZBA granted variances to split into . . . two lots” and noted that apart from “not being a corner
lot,” such other property was “similar to the subject property” (Similar Property). They also
noted that of the 58 homes on the subject street, more than half had “frontages of less than 60’”,
meaning that the proposed two houses “would not change the character of the neighborhood or
street.”
Community opponents cited “the current paucity of on-street parking spaces” and
concern that home values would decrease. They noted that the Similar Property “remains an
unfinished construction site,” which “collects garbage.” They also argued that when the Similar
Property was granted a variance, “it was soon after Sandy and no one was sure if people would
return to Long Beach.” They contended that given the concern as to whether people would
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return to Long Beach, “construction of any kind was encouraged” and the requested variances
would “change the character of the neighborhood.” Some opponents also claimed that the
petitioners had “nefarious intentions,” were “only interested in profit” and that one opponent
“was a felon.”
Following the public hearing, the petitioners submitted a real estate expert’s
report which indicated “[i]n . . . six blocks studied, 20 houses were 60’ or less and 26 of them
were less than 80’.” The expert opined that the proposed subdivision, would not “alter or change
the essential character or pattern of development. . . .” in the Zoning District. The ZBA issued a
one sentence denial of the application and stated that “the Board may issue Findings of Fact and
Conclusions of Law at a later date.” The petitioners then commenced the subject Art. 78
proceeding.
The court explained:
Local zoning boards have broad discretion in considering . . . area
variances. . . . a . . . court should refrain from substituting its own
judgment for the judgment of the zoning board. . . . “Courts may
set aside a zoning board determination only where . . . the board
acted illegally or arbitrarily, or abused its discretion”. . . . “‘or
succumbed to generalized community opposition’”. . . . “The
determinations will be sustained if they have a rational basis in the
record.”
“. . . a zoning board is required to engage in a balancing test
‘weigh[ing] the benefit of the grant to the applicant against the
detriment to the health, safety and welfare of the neighborhood . . .
if the variance is granted. . . .’” “. . ., the zoning board must
consider: ‘(1) whether an undesirable change will be produced in
the character of the neighborhood or a detriment to nearby
properties will be created by the granting of the area variance; (2)
whether the benefit sought . . . can be achieved by some method,
. . . other than an area variance; (3) whether the requested area
variance is substantial; (4) whether the . . . variance will have an
adverse effect or impact on the physical or environmental
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conditions in the neighborhood or district; and (5) whether the
alleged difficulty was self-created, which consideration shall be
relevant . . ., but shall not necessarily preclude the granting of the
area variances’”. . . .
“‘Conclusory findings of fact are insufficient to support a
determination by a zoning board of appeals, which is required to
clearly set forth ‘how’ and ‘in what manner’ the granting of a
variance would be improper. . . .’” “. . ., a determination will not
be deemed rational if it rests entirely on subjective considerations,
such as general community opposition, and lacks an objective
factual basis”. . . . Accordingly, “[c]ourts may set aside a zoning
board determination where . . . the ‘board acted illegally or
arbitrarily, or abused its discretion, or that it merely succumbed to
generalized community pressure’”. . . . Substantiality alone should
not be allowed to control. . . .
The petitioners had not been given “the reasons for the denial” and the ZBA had
not published “its findings for two months after the hearing, and one month after it was served
with the subject petition.” The ZBA acknowledged that the applicant intended to provide off
street parking for the two proposed homes. However, the findings cited “the negative impact of
the proposed curb cut on [the subject street], as that curb cut will take away currently existing
on-street parking spaces on that street.” The court found such reasoning to be “arbitrary,” since
the ZBA failed to consider that one large structure that could be built as of right “could house . . .
four or five or more . . . drivers, some of whom would have to park on the street, which would
add to the ‘dire’ parking situation.” Moreover, “the two smaller proposed . . . structures could
conceivably house one, or no licensed drivers in each, adding no additional stress to the parking
issues.” “Assuming that one large structure would cause less parking problems than two smaller
ones, is rank speculation.” The court also characterized “increased traffic” concerns as “rank
speculation.”
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Although several properties had “frontages less than the currently-required 80,’”
the ZBA had not explained “how two more would change the character of the neighborhood.”
Moreover, the ZBA’s conclusion that the two proposed homes “would cut down on ‘green
spaces and view corridors,’” was arbitrary. There was no support for such assertion and “two
smaller structures, taking up less overall square footage,” may “create greater green space and
greater view corridors.”
The court opined that the assertion that “the Zoning Code was changed ‘on or
about 1986 or 1987’ with the intent of preserving the larger lots,” might have merit. However,
there was no support in the record, “other than statements by the public and board members” and
it did not explain why a variance was granted for the Similar Property.
Additionally, the court was concerned about the ZBA’s attempt to distinguish the
previously granted variance from the current application, by noting the past concerns that people
would not return to Long Beach after Superstorm Sandy. The ZBA stated that “Long Beach no
longer has such concerns,” “is currently vibrant and has no further need for such incentives.”
The court criticized the ZBA’s “proclamations” that were made without “proof in
the record, to support them.” The “only support, in the record, for these assertions are the
opinions” of ZBA members and public opponents of the application. Moreover, the court stated
that it was “not certain where the reported vibrancy of modern-day Long Beach fits into the
factors that the ZBA was supposed to weigh. . . .” “Instead, the ZBA seems to be saying that
since [the City] as a whole is currently so healthy, applications such as the current one are not
‘needed.’ The court believes this is the wrong standard to apply.”
The court found that the ZBA’s reasoning was arbitrary, since the ZBA’s
conclusions that granting the variances would generate “an undesirable change in the character
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of the neighborhood or a detriment to nearby properties,” were based only on “generalized
complaints of community members.” The two proposed homes would be “similar in size and
nature to many of the existing homes on the same street and near-by streets” and whether the
variances could be achieved by some other method other than an area variance, appeared not to
have been addressed at all. The ZBA’s assertion that “the requested area variance would be
‘substantial,’” was only supported by “the opinion of the ZBA and the generalized community
opposition.” The record lacked “support for the conclusion that the proposed variance” would
adversely “effect or impact on the physical or environmental conditions in the
neighborhood. . . .” Additionally, there was no evidence as to alleged “environmental impacts
and potential sewer issues.”
Finally, the court noted that the City’s determination that the House “needed to be
razed was made after [the petitioners] purchased it.” Although the petitioners include a
sophisticated “Home Improvement” company and could have known that “the current structure
was unsound,” “the ‘self-created’ factor is not determinative . . . and is to be considered with all
the other factors.” Even if “the petitioners’ difficulty arguably was self-created, there [is] no
evidence that the grant of the requested . . . variance will have an undesirable effect on the
character of the neighborhood, adversely impact on physical and environmental conditions, or
otherwise result in a detriment to the health, safety and welfare of the neighborhood or
community.” Accordingly, the court granted the petition and directed the ZBA to issue the
requested variance.
Comment: Disclosure - Although my firm was not counsel in the subject
litigation, it is counsel to clients who currently have litigation against and/or involving the City
of Long Beach relating to land use issues.
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In the Matter of the Application of O’Connor and Sons Home Improvement, LLC v. Acevedo,
Sup. Ct., Nassau Co., Index No. 8019/16, decided Dec. 18, 2017, McCormack, J.
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Land Use – Art. 78 Proceeding Challenging
Brooklyn Pier 6 Project Dismissed – Supplemental
EIS Was Not Required – Height Limitations Did
Not Include Mechanicals – Rising Real Estate
Market Is Not A SEQRA Consideration

A community organization (petitioner) commenced an Art. 78 proceeding,
challenging a Jun. 7, 2016 determination (Determination) by the respondent Brooklyn Bridge
Park Corp. (BBPC), “which authorized a private commercial real estate development”
(Development) “of two parcels at Pier 6 at Brooklyn Bridge Park [the Park].” Other respondents
were NYS Urban Development Corporation, doing business as Empire State Development
(ESDC) and Brooklyn Bridge Park Development Corporation (BBPDC), a subsidiary of ESDC.
Development entities (“A”) (“B”) (“C”) and (“D”) were also respondents. “A” and “B” were
awarded the right to develop the site, and all party-respondents were involved in its construction.
The petitioner alleged that respondents:
bypassed legal restrictions, 2) ignored their own procedural
guidelines, 3) based their decision on misinformation which BBPC
management provided, 4) improperly failed to prepare a
supplemental Environmental Impact Statement (SEIS), which
would have reassessed the financial need for such tall buildings to
sustain the Park and the impact on the overcrowded elementary
schools . . ., along with other changed circumstances, 5) ignored a
critical mandate to approve development only to the extent needed
to support the park, 6) did not obtain the requisite modification to
the General Project Plan (GPP), including the addition of
permission to construct affordable housing and the addition of
three floors of mechanicals on the building on Parcel B, and 7) did
not provide the Brooklyn Bridge Park Community Advisory
Council (Community Advisory Council) with all the documents
and other information it requested.
The petitioner sought annulment of the Determination, “an order directing ESD to
require BBPC to comply with” that part “of the GPP which only allows development to the
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extent necessary” and damages, including attorney’s fees. The court denied the Art. 78 petition
and dismissed the proceeding.
The public entities intended that “[t]he site shall have only so much commercial
development in a park-like setting as is necessary to enliven the area, to provide security and to
finance ongoing operations.” The Development’s revenues are to be “committed to the operation
and maintenance of . . . park and open space and contribute to capital development costs.” The
court reviewed the regulatory history of the Development, including the prior New York State
required environmental analysis (SEQRA) and a prior Art. 78 proceeding, wherein the court
rejected challenges to a Final Environmental Impact Statement (FEIS). That decision had been
affirmed by the Appellate Division.
A Request For Proposals indicated that the maximum height of buildings on
Parcel A and Parcel B would be 315 feet and 155 feet, respectively. Applicable “Guiding
Principles” required respondents “to maximize parkland acreage and public usage,” and comply
with “limitations on the acreage available for commercial development and on the heights of the
buildings. . . .” With a certain exception, the petitioners did not contest that the Development
complies with such restrictions. However, they argued that the respondents “must reduce the
height or footprint of a proposed building when Park finances permit it.”
The court held that the respondents may “consider the future financial needs of
the Park and potential fluctuations in the economy in their financial analysis,” and may “make
conservative projections to ensure future financial stability in a worst-case scenario.” The
respondents had performed such analysis and had “determined that the money from the project as
it stands will secure its financial future.” The court held that the petitioner’s disagreement with
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respondents’ “evaluative methods” did not justify overturning respondents’ calculations and the
court not conclude that “BBPC was irrational in its acceptance of the analysis. . . .”
The respondents relied on an expert’s advice to “undertake a preventative
maintenance program.” The court found that such recommendation was “rational and supported
by substantial research and analysis. . . .” The “petitioner’s arguments . . . merely suggest a
disagreement with respondents’ expert.” The respondents had not demonstrated that “the
preventative maintenance project was contrived simply to justify the financial need for the
[Development].” The court also held that the respondents did not need to “consider newly
constructed buildings which better reflect market rents” and they could rely “on projected
valuations of the buildings on the other parcels rather than await actual valuations.”
The court also held that the height of the Parcel B building “did not require a
modification,” i.e., “the height of Parcel B - 155 feet plus the mechanicals - is not violative of the
GPP.” An expert in a different litigation involving a Brooklyn Bridge Park site, (Save the View
Now v. Brooklyn Bridge Park Corporation, 2015 NY Slip Op 31047 [U] (Save the View) had
“concede[d] that rooftop structures are usually permitted to exceed height caps.” The trial court
in Save the View had cited a respondent’s assertion that “both the city’s zoning code and ‘the
prevailing methodology in the industry for measuring building height’ excludes mechanicals”
and such statement had been “unrebutted.” Although the Save the View litigation was dismissed
based on statute of limitations grounds, the subject court found the reasoning of the Save the
View trial court with respect to the GPP height limitations to be “persuasive.” The Appellate
Division had affirmed the trial court decision in Save the View.
The petitioner had, inter alia, argued that the respondents had “sought a
modification to the GPP in 2015, which would have made the heights of the buildings at Parcels
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A and B inclusive of all mechanicals.” The court reasoned that “if the building heights were
intended to include the mechanicals, then there would have been no need to apply for a
modification.” Since the ESD had not modified “the plan to further limit the height of the
building,” “the respondents were free to allow Parcel B to measure 155 feet plus the three stories
of mechanicals.” The court also cited certain language in the GPP which supported such
position.
Additionally, the court held that the respondents complied with their obligations
to involve the Community Advisory Council in the decision-making process. Evidence included
“public hearing transcripts, emails between the council and respondents, and reports to the
council about the project.”
With respect to the City’s registration requirement for developers “A” and “B”,
the court found, inter alia, that the petitioner lacked standing to challenge the registration
requirement for “A” and “B”. The petitioner asserted that it was not challenging “B”’s
“purported failure to register,” and is only “challenging respondents’ approval of a contract when
one of the signatories had not registered.” Appellate authority holds that a petitioner lacks
“standing to object to the bidding process if it ‘never alleged before the article 78 court that [it]
had the wherewithal to submit a plausible competing bid or that, having suitable resources and
expertise, [it] would have done so.” Even if the court had reached a contrary conclusion, it
would still reject the failure to register challenge.
A failure to register would invalidate the decision to contract with “B”. A New
York City website states that the government will not contract “with entities which have not
registered on the database and that entities must register regardless of whether they have made or
intend to make contributions to a political campaign.” Although the court found it “troubling
4

that respondents either were unaware of or ignored this fact,” the court found that it was “not
fatal to the contract.” The court noted that “B” may “be subject to fines based on its failure to
file - something that is handled internally by the appropriate City departments.” The court also
noted that “A” did file “proper paperwork.”
The court further found that there was “no need for a supplemental EIS [SEIS].”
Citing the deference applicable under SEQRA, the court held that the “respondents fully
complied with SEQRA.” The respondents were not obligated to “consider the booming
Brooklyn Heights economy and real estate values as a ‘change in circumstances related to the
project.’” “[N]ewly discovered information ‘must be based upon . . . (a) the importance and
relevance of the information; and (b) the present state of the information in the EIS.”
The financial condition of the neighborhood was not part of the initial SEQRA
review. The “financial need for the project was analyzed under the . . . Urban Development
Corporation Act and the GPP.” A respondent’s expert explained that “changed circumstances
are only relevant under SEQRA to the extent that they result in significant adverse environmental
impacts that were not adequately studied in the FEIS.” Thus, “finances are not within the scope
of a SEQRA review,” and these changes do not require an SEIS. Moreover, SEQRA does not
require consideration of “additional alternatives to the Pier 6 project in light of these types of
changes. . . .” “Even in the initial review, the lead agency need not consider every possible
alternative or even a petitioner’s preferred alternative. . . .”
Additionally, the court found that the subject “technical memorandum rationally
applied the methodology set forth in the CEQR Technical Manual” and that CEQR guidelines
are not mandatory. The technical memorandum asserted that because the anticipated increase in
the elementary school population was less than 5 percent, a SEIS was unnecessary. The
5

petitioners argued that here, the student population was “already over capacity.” The petitioner
asserted that “the rule is applied only when the added student population from the project is what
pushes the population over capacity.” The petitioner did not cite “any other method of
evaluation when the student population exceeds student seating capacity when the technical
memorandum is prepared” and “it was not irrational to apply the same methodology.” “The
technical memorandum did not have to revisit the population prior to the development on any of
the parcels, as the FEIS already made that evaluation. . . .” Thus, “it was rational for the
technical memorandum to consider the student population at the time of the study rather than in
2005, the year the FEIS was prepared.” The court also held that a change in the “lead agency”
was permissible.
The court concluded the respondents’ evidence, including expert affidavits,
simply established “that respondents had more than one acceptable path to take in their review of
this complex and multi-part project. . . .” Since the court was not free to “substitute [its]
judgment for that of the agency” for it is not the role of the courts “to weight the desirability of
any action or [to] choose among alternatives.” Accordingly, the court dismissed the petition.
Disclosure: My firm represents a developer respondent on other matters and
represented the developer respondents in Save the View Now v. Brooklyn Bridge Park
Corporation, 156 A.D.3d 928, 2nd Dept., dated December 27, 2017.

Brooklyn Heights Ass'n Inc. v. N.Y.S. Urban Dev. Corp., Sup. Ct., N.Y. Co., Index No.
155641/2016, decided Feb. 15, 2018, St. George, J.
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Land Use - Environmental – Town Board of Appeals’ SEQRA
Declaration Overturned - SEQRA Declaration Lacked A Reasoned Elaboration –
Opponents Not Entitled to Cross-Examine Applicant’s Witnesses - Board
Not Constrained By Rules of Evidence And May Conduct Informal Hearings

A church sought to build a 25,806 square foot two-story cultural center (Center)
next to an existing church structure (Plan). The Plan included the demolishing of certain houses
and construction of related parking. The Town Board of Appeals (Board) had granted the church’s
applications for “various special exceptions and variances,” subject to certain conditions. The
Board also found that the Center would “not have a significant impact on the environment; in
particular, the character of the existing community.”
Three nearby homeowners had commenced an Article 78 petition, seeking to annul
the Board’s determinations. They argued that the Board’s decisions failed to contain “the required
proper analyses with respect to: (1) the determination under the NYS Environmental Quality
Review Act (SEQRA) that the (Plan) would not have a significant effect on the environment; (2)
the grant of use and area variances; and (3) the failure to preserve existing trees on the site.” The
petitioners also asserted that the Board gave “excessive deference to the Religious Land Use and
Institutionalized Persons Act, 42 U.S.C. §2000cc,” held a procedurally defective administrative
hearing and one Board member had a potential conflict of interest.
The court held that the Board’s SEQRA declaration was “fatally flawed.” Although
the court commended the Board for the “time, effort and thought it put into the hearing and its
zoning decision,” it found that the SEQRA declaration lacked a “required explanation.” The Board
took the requisite “hard look” at the project, but did not provide a “reasoned elaboration” for its
SEQRA determination. The court found that the Board’s decision which purported to be a
“negative SEQRA declaration,” was “in truth, at best a conditioned negative declaration.” The
1

court also opined that the Board’s zoning decision “cannot support its environmental
determination.”

Since the Board’s SEQRA declaration was vacated, the Board’s zoning

resolutions were invalid. The court also rejected the procedural objections as to the conduct of the
administrative hearing, e.g., that their due process rights were allegedly violated when their request
to cross-examine the church’s witnesses was denied.
The court explained that a “zoning Board of Appeals is not constrained by the rules
of evidence and they may conduct informal hearings.” Board hearings are “not quasi-judicial in
nature and do not require the swearing of witnesses or cross-examination of them.” The petitioners
had not identified relevant testimony or exhibits that they had been denied from presenting. The
court concluded that although the Board hearing may not have been “perfect,” it “certainly was
fair – their position was heard loud and clear over the course of a 12-hour hearing.”
The petitioners also claimed a conflict existed because a Board member (“A”) is
the “sister-in-law of an attorney who used to be a member of the law firm representing (the church),
and because the law firm’s current managing partner was a campaign manager for her estranged
husband.” The petitioners had not cited any violations of “Article 18 of the General Municipal
Law” and had not identified any “pecuniary or material interest-direct or indirect – of “A” in the
outcome of the applications.” Furthermore, “A” had not cast the deciding vote, “which was
unanimous” and, the managing member of the law firm did not represent the church at the hearing.
The Board found that the Plan could result in “one or more potentially large or
significant adverse impacts.” The Board noted that the Plan could result in a “change in the use
or intensity of the land . . . and the proposed action may impair the character or quality of the
existing neighborhood.” The Board found that the applications were “unlisted actions” under
SEQRA and stated that a SEQRA determination would be made following hearing testimony and
review of evidence submitted at a public hearing. Following the public hearing, the Board had
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issued a “one paragraph resolution declaring that the center and accompanying use and area
variances ‘will not have a significant effect on the environment.’” That was the “entire pertinent
scope of the Board’s declaration. No explanation. No rationale. No articulation of the basis of its
determination.”
If a lead agency “fails to set forth a reasoned elaboration the determination may be
annulled.” Here, the court found that there was no “reasoned elaboration” of the Board’s decision.
The respondents argued that support for the Board’s determination “can be found
in the record” and the court should “not second-guess the Board’s determination.” However, the
court noted that “judicial review of an administrative determination is limited to the grounds
invoked by the agency or board” and “[t]he grounds for the administrative decision must be
contained within the determination reviewed so that the court can ‘discern the rationale for the
administrative action taken and undertake intelligent appellate review there.’”
The court stated that it “cannot search the record for a rational basis to support the
Board’s determination, substitute its judgment for that of the Board or affirm the underlying
determination upon a ground not invoked by the Board in the first instance.” Thus, the court
refused to “search the voluminous record . . . supply an appropriate analysis that should have been
articulated by the Board, and affirm the Board’s findings.”
The court further observed that if the Board intended that its “zoning decision”
should support the Board’s SEQRA determination, that would be “bad practice and is not judicially
favored.” A “SEQRA review may not serve as a vehicle for determining zoning issues.” “Zoning
determinations are no substitute for the separate analysis focusing on the environment required by
SEQRA.” Thus, the Board’s zoning decision could not “supply an appropriate rationale for its
unconditional negative SEQRA declaration.”

Moreover, the zoning decision was “not

unconditional.” It required that the Center not be used when the church is being used and that no
3

ingress or egress is to be permitted on a certain street and church employees were not to park on
the street.
The court stated that assuming that the Board “effectively conflated its SEQRA and
zoning analyses, it cannot be said that the negative declaration is unconditional, even though on
its face it purports to be.” Rather, it is a “conditioned negative declaration.”
The court also found that the Board did not comply with “procedures outlined in 6
NYCRR 617.7(d) for the issuance of a conditioned negative declaration for unlisted actions.” The
Board had not, e.g., completed a full Environmental Assessment Form and imposed conditions
had not appeared in the Board’s declaration. Accordingly, the court held that the “purported
unconditional negative declaration is improper.”
Additionally, “the Board’s implicit SEQRA determination that the residential
character of the existing community will not be significantly impacted relies upon certain
anticipation actions by (the church).” Those future actions were not conditions of approval in
either the zoning or SEQRA decisions and the court could not tell if the Board would still
“conclude that the character of the existing community is not significantly impacted,” if those
future actions were not taken. Accordingly, the court granted the petition and vacated the Board’s
determinations.

Matter of Healy v. Town of Hempstead Bd. Of Appeals, Sup. Ct., Nassau Co., Index No.
3214/2017, decided 8/28/18, Steinman, J.
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Land Use – NYC Board of Standards and Appeals Decision Overturned - Zoning
Resolution “Open Space” Requirements – Dissenting Opinion Would Defer To The BSA
Petitioners appealed from a trial court judgment which dismissed their Art. 78 petition.
The petitioners sought to annul a resolution of the NYC Board of Standards and Appeals (BSA).
The BSA decision upheld the issuance of a building permit by of the NYC Dept. of Buildings
(DOB), for construction of a nursing home. The Appellate Division (Court) stated that the subject
dispute “brings to light … the unavoidable tension between urban development and quality of life
in neighborhoods that make up the unique fabric of New York City, an already densely populated
metropolis”. The specific issue was “whether this construction would violate the ‘open space’
mandate embodied in the NYC Zoning Resolution (ZR)”.
The subject property is located on a “superblock”. The site includes three 16-story
“residential buildings” and several other buildings. The ZR required that there be 230,108 sq. ft.
of required minimum open space. The ZR defined “open space” as “that part of a zoning lot,
including courts or yards, which is open and unobstructed from its lowest level to the sky and is
accessible to and usable by all persons occupying a dwelling unit … on the zoning lot (ZR §1210).” The ZR provides that a zoning lot “may or may not coincide with a lot as shown on the
official tax maps”.
Under the 1961 ZR, a zoning lot may consist of “land that was entirely under the control
of a single owner or a long-term lease.” The Court stated that where there’s a single owner, the
assumption is that such owner who controls the entire zoning lot, “would be capable of providing
open space access to the entire zoning lot” and that the 1961 ZR “did not contemplate the
possibility that a zoning lot could consist of multiple parcels under different ownership and control,
with each parcel subject to its own unique conditions governing open space access.” In 1977, City
Planning Commission (CPC) eliminated the requirement that a zoning lot be held in “single
ownership”. The ZR now permits “multi-ownership and control on a single zoning lot to ensure
1
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protection of all parties with interests in multiple buildings on the zoning lot.” The 1977 change
to the definition of “zoning lot” gave rise to the subject dispute as to how “reconcile the ‘open
space’ definition (access to all) with a ‘zoning lot’ that is improved with multiple buildings.”
The BSA Chairperson had stated that “in the context of a large zoning lot with multiple
buildings under separate ownership, open space accessible and usable by residents of every
building on such zoning lot was not feasible or practicable.” The Chair noted that if there were
owners of townhouses on a multibuilding zoning lot, such owners would “understandably, be
reluctant to let residents of other buildings on the lot into their backyards….”
In June 2007, the property owner or its affiliate, (Owner), obtained a building permit
(permit) from DOB to build inter alia, a 29 story apartment tower (Apartment Tower). Neighbors
and residents challenged the permit.

They argued that pursuant to the ZR “open space”

requirement, the open space had to be “accessible to and usable by all persons occupying a
dwelling unit … on the zoning lot….” The Apartment Tower contemplated a roof garden that
would only be accessible to its residents and the roof garden was “included in the calculation of
open space required under the (ZR).” The “exclusive roof garden” was to have a pool, sundeck
and lawn.
Thus, the Apartment Tower residents would be able to utilize the “exclusive roof garden”
and also have the use and enjoyment of the zoning lot’s open space used by residents of the other
buildings. However, the residents of the other buildings, would “merely have access to the general
open space, but would not be permitted” to use the exclusive roof garden in the Apartment Tower.
“Without inclusion of the roof garden in the calculation, the required minimum open space would
not be met, and the project would not receive a construction permit, effectively terminating the
(Apartment Tower) project.” The DOB had approved the inclusion of the roof garden in the open
space calculation. The BSA affirmed that decision to issue the permit (2009 Resolution).
2
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The BSA had “accepted DOB’s assertion ‘that ZR §§23-14 and 23-142 require open space
with respect to a building, rather than to the zoning lot as a whole, and therefore [is] satisfied by
the Permit application which provides the required amount of open space to each building on the
Zoning Lot’…. Thus, DOB used, and BSA approved, a building-by-building methodology to
calculate the open space ratio for the Apartment Tower. They noted that the “‘ZR §12-10
definition of open space’ does not specify that open space on a multiple building dwelling lot must
be common, centralized space that is shared by all occupants of the zoning lot….” The DOB,
BSA and the Owner reasoned that “neither ZR §§12-10, 23-14, nor any other provision of the
(ZR), expressly concerns a condition involving multiple buildings on a zoning lot, nor requires
that open space on a multi-building zoning lot be shared space that is commonly accessible to all
occupants of a zoning lot.” The BSA had noted that, “‘[a]s each of the existing buildings is
allocated an amount of open space that is in excess of that which would be required under the (ZR)
if they were located on separate zoning lots, it cannot be seen how those residents would be
deprived of an equitable share of open space by the proposed building.’”
Opponents had commenced an Art. 78 proceeding, challenging the BSA’s decision. In
2009, the parties settled the matter and the Apartment Tower was completed. Two years later, the
New York City Council enacted CPC proposed amendments to the ZR. Those amendments
included changes to the open space calculations.
After the 2011 amendments, the Owner sought to utilize land that had been used as a
parking lot. The Owner agreed with the subject applicant to exchange the parking lot for another
parcel of land that the applicant owned. The applicant intended to build a 20-story nursing home
building (nursing home) on the parking lot. The exchange was conditioned on, inter-alia, the
applicant obtaining a permit from the DOB for the nursing home building. The applicant stated
that the zoning lot’s open space exceeds the required minimum open space by 10,223 sq. ft. The
3
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applicant proposed 230,726 sq. ft. of open space for the zoning lot, asserting that the open space
exceeded by 618 sq. ft. the required minimum open space of 230,108 sq. ft. The nursing home
would be 275 feet high and would use 10,431 sq. ft. of open space for an accessible roof garden.
The applicant, recognizing the prior open space controversy, proposed that its nursing
home’s “covered roof … children’s play area and … Meditation Garden” (roof facilities) “would
be ‘accessible to and usable by all persons occupying a dwelling unit … on the zoning lot.’” The
DOB approved the application on condition that the open space be “accessible and usable to all
persons occupying the residential units on the zoning lot at all times….” The applicant proposed
that the roof facilities would be fenced and entry would be “controlled as every resident of the
zoning lot will be provided with a card key to access these spaces”.
The petitioners unsuccessfully argued, inter-alia, that the nursing home would violate the
ZR’s open space requirement. The DOB granted a permit and the BSA affirmed the DOB’s
decision.
The BSA rejected the petitioners’ argument that building a community facility building
“that does not require open space affects the open space requirement on a site which also contains
residential buildings (which do have an open space requirement) where, as here, the site contains
the minimum open space required.’” The BSA relied on its 2009 Resolution, which had utilized
a “building-by-building methodology” and “concluded that in the case of a multi-building zoning
lot, the open space definition could be read to allow some open space to be reserved for the
residents of a single building as long as the residents of each building on the zoning lot have access
to at least the amount of open space that would be required under ZR §23-142 if each building
were on separate zoning lots.” The BSA reasoned that since the “definition of open space itself
has not changed and because the CPC did not intend to change the open space requirement,
subsequent to the 2009 Appeal, (the 2011 amendment) does not dictate any change in the Board’s
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or DOB’s analysis since the prior appeal.” The BSA emphasized that “the text was amended in
2011, after the 2009 Appeal and CPC had an opportunity to clarify an intent to restrict the open
space.”
The petitioners commenced the subject Art. 78 proceeding, seeking to annul the BSA’s
determination and revoke the DOB’s permit. They argued that the Apartment Tower could no
longer be considered open space and cannot be included in calculating the required open space for
the zoning lot. They contended that even if the roof garden constituted open space and complied
with the ZR when the Apartment Tower was built in 2009, “the roof garden presently does not fall
within the definition of open space.” The petitioners asserted that the 2011 Zoning Resolution
“amendments eliminated any claim to ambiguity in the interpretation of what constitutes open
space under ZR §§23-14 and 23-142, and that pursuant to these amendments the (Apartment
Tower’s) roof garden” should not be included in calculating the applicant’s proposed building’s
open space ratio.”
A trial court had dismissed the Art. 78 proceeding. The Appellate Division reversed. The
Court held that the petition was not barred by the doctrines of collateral estoppel and statutes of
limitations. The Court reasoned that the subject petition challenged the grant of a permit “for a
different building on the zoning lot, and rel[ied] on amendments to relevant provisions of the (ZR)
enacted subsequent to BSA’s 2009 Resolution, the prior final determination….”
The Court explained that if the Apartment Tower’s open space allotment was eliminated
from the applicant’s open space analysis, the nursing home would not satisfy the required
minimum open space and would violate the ZR. The salient issue was “whether under the 2011
amendments, DOB and BSA can count (the Apartment Tower’s) exclusive roof garden’s open
space square footage…in determining the zoning lot’s required minimum open space so as to
permit the construction of the (the nursing home) building….”
5
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The Court noted that the 2009 Resolution “utilized for the first time the building-bybuilding methodology in calculating the open space ratio for a zoning lot consisting of multiple
buildings, nearly 30 years after the 1977 amendment to the zoning lot definition in which ‘open
space’ and ‘zoning lot’ coexisted during that period without incident until the (Apartment Tower’s)
dispute.”

The Owner and applicant emphasized that “a reading of the 2011 amendments

demonstrates that the City Council did not eliminate the ambiguity between open space and a
multi-building zoning lot when it removed the term ‘building’ and replaced it with ‘zoning lot.’”
The DOB and BSA agreed with the applicant’s “statutory interpretation” and continued “to apply
the building-by-building methodology to the … open space calculation so as to include the
(Apartment Tower’s) open space square footage.”
The petitioners countered “that the 2011 amendments to ZR §§23-24 and 23-142 made
clear that the open space calculation and determination are to be conducted based on the entire
zoning lot as a whole, and not on a building-by-building basis.”
The Court explained that BSA’s “interpretation of the (ZR’s) terms must be given great
weight and judicial deference, particularly where the interpretation involves specialized
‘knowledge and an understanding of underlying operational practices or entails an evaluation of
factual data and inferences to be drawn therefrom,’ provided that the interpretation is neither
irrational, unreasonable nor inconsistent with the governing statute….” The Court further noted
that where a question is one of “pure statutory interpretation ‘dependent only on accurate
apprehension of legislative intent, there is little basis to rely on any special competence or expertise
of the administrative agency and its interpretive regulations are … to be accorded much less
weight….’”
Here, the Court concluded that interpretation of the 2011 amendments “does not implicate
DOB’s and BSA’s knowledge and understanding of operational practices or entail an evaluation
6
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of factual data and inferences to be drawn therefrom. The resolution is one of pure statutory
reading and analysis.” Accordingly, the Court declined to defer to the BSA interpretation.
The Court then held that the ZR §12-10 definition of “open space” as being “accessible to
and usable by all persons occupying a dwelling unit … on the zoning lot”, “unambiguously
requires open space to be accessible to ‘all residents of any residential building on the zoning lot,
not only the building containing the open space in question.’” The 2011 amendments “eliminated
all references to ‘building’ and replaced it with ‘zoning lot’”. (ZR §§23-14 and 23-142). The
Court also cited “the identical change in the definition of ‘open space ratio’ in ZR §12-10.” The
Court further stated that the “impracticality of allowing the residents of one building on a zoning
lot to have access to, and use of, open space located on the rooftop of another building on the
zoning lot is obvious.” Thus, the Court held that the 2011 amendments bar the use of the buildingby-building methodology.
The legislative history did not indicate an intent to alter the aforementioned building-bybuilding methodology. However, the Court stated that legislative history “should not be confused
with legislative intent, as the two are not coextensive with each other….” The Court stated that
[w]hen the statute’s language is clear, resort to extrinsic evidence to glean legislature’s intent is
not necessary….” The Court asserted that the lack of legislative history as to the “2011
Amendments’ elimination of ‘building’ and replacing the term with ‘zoning lot’, cannot be deemed
an acceptance of the building-by-building methodology, particularly where the new statutory
language is clear and unambiguous.” Accordingly, the Court held that the permit should be
revoked and the dismissal of the petition should be reversed.
A dissenting opinion noted that the nursing home “will have no practical effect on the
zoning lot’s compliance with open space requirements, as it neither increases the overall amount
of open space needed for the lot as a whole nor displaces existing open space needed to comply
7
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with this ZR.” The dissent opined that the petitioners were attempting to halt the nursing home
project by “attempting to resurrect and collaterally attack the 2009 resolution determining that
(Apartment Tower) complied with open space requirements.” The dissent viewed such argument
as untimely and barred by the settlement of the 2009 Art. 78 proceeding, which was dismissed
with prejudice more than six years earlier. The dissent argued that based on the ZR at the time of
the 2009 Resolution, “there was a rational basis to conclude that (Apartment Tower) complied
with open space requirements.” The dissent reasoned that no ZR provision “expressly concerns a
condition involving multiple buildings on a zoning lot, nor requires that open space on a multibuilding zoning lot be shared space that is commonly accessible to all occupants of the zoning lot.”
The dissent further asserted that to the “extent the 2011 amendments changed the open
space requirements”, that change “could only apply prospectively” since “retroactive application
of these changes could potentially cause havoc throughout the city as a multitude of challenges
might be commenced against buildings that formerly complied with the pre-2011 ZR.” Thus, the
dissent stated that even if the Apartment Tower was a noncompliant building, “which it is not,
such noncompliance would be deemed legal and may continue….”
The dissent noted that the BSA is comprised of five experts in “land use and planning, is
the … administrative authority charged with enforcing the (ZR)” and its “interpretation of the
statute’s terms must be given great weight and judicial deference, so long as the interpretation is
neither irrational, unreasonable nor inconsistent with the governing statute….” The dissent
asserted that the BSA had a rational basis for its determination, the ZR was “not clear and
unambiguous” and ZR§§12-10, 23-14 and 23-142 must all be read together, with each provision
given effect. The dissent also cited the ZR §12-10 definition of open space in 2009 and 2015, and
emphasized that at all times the ZR “left intact that open space may be provided on a roof,
including the roof of a community facility building and a building containing residents.”
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The dissent also noted that “roofs on residential buildings are only accessible to those who
live within such building”. Additionally, ZR §12-10 includes “yards” and “courts” within the
definition of open space and “courts” include “inner courts” which are defined elsewhere “as being
bound by building walls, or walls and not lines.” The dissent stated that presumably, “some of
these yard and courts may also be accessible only by residents of a particular building on the lot.”
The dissent believed that the 2009 and 2011 amendments did not address “open space requirements
for zoning lots containing multiple buildings.”
The dissent stated that although “unclear and conflicting language in ZR §12-10 and the
related provisions would not be consequential when there’s a single residential building on a
zoning lot, as all residents would have access to shared spaces, including roofs, yard, courts and
the like, where, as here, there are multiple buildings under different ownership and control on a
single zoning lot, ZR §12-10 does not provide one clear answer.”
Based on the its belief that language of the ZR is ambiguous, the dissent asserted that the
BSA had “rationally determined that the best practical reading of ZR §12-10 when faced with
multiple buildings under different ownership and control on a single zoning lot is to permit some
open space to be reserved for residents of a single building, so long as the zoning lot as a whole
has the minimum amount of open space required, and residents of each building on the lot have
access to at least the amount of space that would be required if each building were separate or on
a separate lot.”
The dissent wrote that notwithstanding the statute’s “clear ambiguity and the requisite
deference that should be afforded BSA’s interpretation … the majority somehow ignores that the
discrepancies, conflicts and silence presented by the sections when read in conjunction with each
other, and when each part is given meaning. Instead, the majority focuses only on the amended
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language which replaced the term ‘building’ with ‘zoning lot’ to conclude that on a multi-building
zoning lot the open space ratio cannot be calculated on a building-by-building basis.”
The dissent further noted that although the CPC was aware of the BSA’s interpretation of
open space in the 2009 resolution, no changes have been made to the definition of open space and
the definition of open space has been “unchanged for more than five decades for zoning lots owned
and controlled by a single owner.” The dissent argued that the 1961 ZR “never considered the
possibility of a zoning lot made up different parcels controlled by different ownership” and
therefore it is incorrect for the majority to state that the language on the ZR §12-10 “which remains
unchanged since 1961, unambiguously requires opens space to be available to ‘all residents of any
residential building on a zoning lot, not only the building containing the open space in question.’”
The dissent concluded that ZR §12-10 embodies “internal inconsistences and is ambiguous when
read in conjunction with ZR §23-14 and ZR §23-142” and therefore, deference to the BSA’s
expertise is warranted.
The dissent also noted that as a community facility, the nursing home was permitted by the
ZR to provide open space on the roof and was not required to provide additional open space on the
zoning lot. The dissent stated that the legislative history related to 2011 amendments is relevant
“since the amendments did not alter the definition of open space and ZR §12-10, in particular, the
inclusion of roof space as ‘open space’, and did not provide how to calculate the required open
space for a zoning lot containing multiple buildings.” Thus, the dissent asserted that it was
“impossible to say that either the statutory language or the legislature’s intent is clear and
unambiguous.” Finally, the dissent reasoned that if the legislature had sought to reject the BSA’s
2009 methodology, “it could have explicitly provided for that in the amended version of the
regulations. Yet it chose not to do so.”
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Comment: This case reaffirms that generally, courts should defer to the expertise of the
BSA with respect to interpretation of the Zoning Resolution and if there is any rational basis for a
BSA decision, that decision should be upheld, even if a court would have reached a different
conclusion. The exception is that when statutory language is clear and unambiguous, there is no
need to defer to the special expertise of the BSA. Here, the majority and dissent disagreed as
whether the statutory language was so clear and unambiguous, that deference was unnecessary.
These cases often implicate another legal principle, i.e., that since zoning laws are in derogation
of the Common Law, any ambiguity must be construed against the municipality and in favor of
the property owner. As noted, the majority concluded in this case that there was no ambiguity.
Matter of Peyton v. NYC Bd. of Standards and Appeals, App. Div., 1st Dep’t, Case No.
161972/15, Decided Oct. 16, 2018, Oing, JJ. Renwick, J.P., Webber, JJ. concur. Tom, JJ.
dissents.
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Land Use – Solar Farm Developer Not Protected by
New York’s Anti-“SLAPP” Suit Statute – Developers’ Lawsuits Against Protesters
The plaintiff, a developer of solar energy projects, had signed an exclusive option
agreement to lease a 15-acre parcel of land, that is part of a 157-acre property (whole property)
owned by the defendant owner (owner). The owner subsequently leased the whole property to a
competitor (“A”) of plaintiff. The owner also issued an “estoppel” document, which stated that
“A’s” lease had priority over the plaintiff’s option (estoppel document).
The plaintiff had requested that a town take no action with respect to “A’s” zoning
and license applications. “A” thereafter sued the plaintiff in the New York State Supreme Court
for, inter alia, tortious interference with contract. That claim was subsequently withdrawn.
In the subject federal court action, the plaintiff sought damages, alleging that
defendants had filed a “SLAPP” lawsuit (Strategic Lawsuit Against Public Participation) in
violation of New York’s Civil Rights Law §§70-a and 76-a (Anti-SLAPP Statute). The owner
counterclaimed for fraud, based on the alleged false representations made by an alleged agent
(agent) of plaintiff. The subject court (court) granted “A’s” motion to dismiss, on grounds that the
State court action did not violate the Anti-SLAPP Statute. The court found, inter alia, that the
plaintiff was not a “public-interest group … intended to be protected” by the Anti-SLAPP Statute.
The plaintiff claimed that it only learned of the subsequent lease to “A” when the
plaintiff attempted to exercise its option. The plaintiff alleged that by such time, it had already
spent significant monies to advance its project and it had been awarded a $1.05 million grant from
New York’s renewable energy agency. Although the plaintiff had allegedly attempted to resolve
the issues with the defendants, the owner had issued the estoppel document. The plaintiff sought
damages for “wasted cost outlays, loss of the state grant, the loss of the value of the development,
and wasted time.”
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“A” had applied for permits, zoning changes and licenses from a town. The
plaintiff had sent letters to the town requesting that it take no action with respect to “A’s” pending
applications. The plaintiff sought time to resolve the leasing dispute. Thereafter, “A” filed its
lawsuit in the New York State Supreme Court.
In the subject federal case, the plaintiff alleged that the tortious interference claim
“could not possibly have had a substantial basis in fact and law” and was not “supported by a
substantial argument for extension, modification or reversal of existing law”, i.e., the tortious
interference claim was “frivolous.” The plaintiff emphasized that “A” had voluntarily dismissed
the tortious interference claim after the parties had briefed a dismissal motion. The plaintiff also
contended that “A” had filed its motion to dismiss, “to harass, intimidate, punish, or otherwise
inhibit (plaintiff’s) free exercise of its speech, petition, or association rights.” The plaintiff further
alleged that “A’s” CEO had called plaintiff’s CEO and cursed and threatened the plaintiff.
The federal court complaint sought damages for breach of contract against the
owner and claimed that “A” had filed a SLAPP in violation of New York Civil Rights Law §§70a and 76-a. “A” moved to dismiss the action. The owner answered and counterclaimed, alleging
that he had been misled by the agent, who had purported to work for the owner to obtain the best
price for the property, but had secretly been working for plaintiff. The owner alleged that the
plaintiff and the agent sought to “place a cloud on the title” to the owner’s property in order to
extort payments from the owner. The owner’s counterclaim alleged fraud against plaintiff, based
on promises that the agent had made about the document that the owner had signed. The owner
claimed that he thought the document he had signed was a non-binding document. The plaintiff
moved to dismiss that counterclaim.

2
HF 12839866v.1

SLAPP Suits are “characterized as having little legal merit but are filed nonetheless
to burden opponents with legal defense costs and the threat of liability and to discourage those
who might wish to speak out in the future.” SLAPP statutes had been enacted “to protect citizen
activists from lawsuits commenced by well-financed public permit holders in retaliation for their
public advocacy.” Under New York law, a SLAPP suit is a lawsuit that “seeks damages, … was
brought by ‘public permitees’, and … is ‘materially related’ to defendant’s efforts to ‘comment
on’ or ‘oppose’ such permission.” A defendant asserting an anti-SLAPP counterclaim must
“identify … the application or permit being challenged or commented on’, and his communication
must have been ‘substantially related to such application or permit.’” The court emphasized that
a SLAPP suit defendant “must directly challenge an application or permission in order to establish
a cause of action under the Civil Rights law.”
The defendants argued that the State lawsuit involved a “legitimate land dispute
between the two parties” and “the lawsuit sought to clarify the parties’ rights as they related to a
piece of land both sides sought to develop.” They contended that such lawsuit, between two
sophisticated business entities, was not the type of litigation that was intended to silence a “publicinterest opponent’s opposition to a development project that the statute was designed to protect.”
The State complaint alleged that the plaintiff’s engaged in tortious conduct,
including “contacting town officials, members of the … Planning Board and/or Town Board, and
town residents for the purpose of obstructing, opposing and interfering with the permitting process
for Plaintiff’s solar project.” The defendants further claimed that the plaintiff had “actively
provoked opposition from town residents against Plaintiff’s solar project” and had “worked to
disrupt the town permitting process.” The defendants asserted that the plaintiff had “misused …
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government processes” and had “caused government and private actors to slow down approval of
Defendants’ projects and limit their ability to raise money for them.”
The plaintiff countered that the defendants’ tortious interference claim was lacking
in legal merit and was so “nonsensical” that they eventually withdrew it. The plaintiff further
argued that such claim was really designed to “harass, intimidate or punish” the plaintiff for
exercising its right to oppose the project. The State court had granted the plaintiff’s motion to
dismiss the lawsuit.
The subject court noted, inter alia, that plaintiff did not challenge the application
for permission to construct the solar project, but disclosed the lease dispute and sought a delay in
the permitting process until the parties could resolve their dispute. The court noted that the
allegations in the letters to the town did not establish that plaintiff “made public any opposition to
the program, but instead had raised in a private communication a business dispute.” The plaintiff
had asked the town to intervene to protect its “own financial interest, and not to raise a voice about
the project.” The court found that the plaintiff had not asserted the “sort of challenge to the
existence of a project that would entitle the Plaintiff to the protection of the statute” and granted
the defendants’ motion to dismiss.
The court explained that the plaintiff was not “hardly the sort of public-interest
group that the New York legislature intended to protect with the Anti-SLAPP statute.” The
plaintiff was “not a public group trying to protect public land, or a coalition of neighbors concerned
about the scope of the solar project, but another business disputing Defendants’ control of the
project.” The court emphasized that the plaintiff was a competitor of “A” in a dispute as to which
company would have the opportunity to build the solar energy project. The court concluded that
the State court dispute “does not fall within the intended purview of the SLAPP Statute.”
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The court further noted that “unlike most parties that invoke the SLAPP Statute,”
the plaintiff had not asserted the SLAPP Statute as a counterclaim in the State court. The plaintiff
had brought the action in federal court, which cost the plaintiff “a filing fee and additional
attorney’s fees, and which forced the Defendants to enter an appearance and defend themselves in
another venue.” The court acknowledged that the SLAPP Statute does not bar such litigation,
“causing a new suit to appear in a new forum is activity less in line with a public-interest entity
trying to oppose a project the group deems harmful to the community and more in line with savvy
business litigation seeking to project business interest and cause complications and increase cost
to a competitor.” The court further emphasized that the SLAPP Statute, which must be “construed
narrowly,” was “not designed to serve that purpose, and the case could be dismissed on that basis
as well.”
Additionally, the court noted that “A” would still have a defense to the subject claim
that the State litigation “had a substantial basis in fact and law.” The court opined that such issue
would be better resolved after discovery and the court declined to rule on such issue.
The court dismissed the counterclaim for fraud. The owner could not establish
reasonable reliance on alleged fraudulent misrepresentations when the alleged misrepresentations
were explicitly contradicted by the terms of the parties’ written agreement.
The owner had signed a lease option agreement with the plaintiff for $1,000. The
plaintiff paid the money to the owner. The owner did not allege that the plaintiff’s alleged fraud
caused him to accept the $1000 when the value of the consideration he provided in return was
higher. The owner had accepted $1,000 and had subsequently signed a lease agreement with “A”,
during the option’s exclusive period. The court reasoned that the owner “can hardly claim that he
lost because he entered into a lease option agreement he supposedly violated.” The court opined
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that the only damages that the owner could have is a “purely speculative loss, and one he is not
permitted to recover.” The court further stated that the plaintiff “could sue” the owner for violating
the terms of this agreement, as it had done so here. Thus, the court dismissed the counterclaim for
failure to state a cause of action.
Comment: This decision is of interest because real estate developers often ask
their attorneys if they can sue individuals and/or organizations that oppose their projects.
Sometimes, the “visible” opponents include competitors who are funded by “silent” competitors.
Generally, absent tortious conduct such as an assault, trespass, theft of materials,
physical damage to a property or defamation, the answer is no. Of course, given various privileges,
defamation claims are difficult to establish. The right to protest a real estate project is generally
protected by rights of free speech and anti-SLAPP statutes. Moreover, even if a developer would
have a viable cause of action, suing project opponents is often counter-productive. In many cases,
developers will characterize the opponents as irresponsible NIMBY (“not in my backyard”)
people. When community groups or individual neighbors are sued by developers, the defendants
may be viewed as victims who are being bullied by an overly aggressive developer and some
public officials are more likely to become involved in the dispute in order to be seen as protectors
of their constituents. Moreover, suing a project’s opponents may elicit strong negative reactions
from judges and the media.
Furthermore, under the Noerr-Pennington doctrine, the antitrust laws protect
competitors’ rights to oppose a competitor’s project. The underlying public policy reasons
underlying such protection is that it is often a competitor who has the resources and motivation to
identify problems and issues with respect to a proposed project. Therefore, the public benefits
when the channels of communication with governmental agencies remain available to all,
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regardless of motivation. Thus, for instance, supermarket and movie theatre chains and shopping
center owners have raised zoning and environmental objections to projects being advanced by their
competitors. However, the Noerr-Pennington doctrine will not protect a competitor if their
complaints are a complete “sham.”
Here, the court concluded that the essence of the claim was a contract dispute
between sophisticated business people and that was not a SLAPP suit situation.
Dynamic Energy Solutions LLC v. Pinney, U.S. District Court for the NDNY, Case No. 3:18cv-884, decided May 8, 2019, McAvoy, J.
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Land Use - Zoning Board of Appeals’ Denial of Off-Street Parking Variance Annulled-Was
Not Based On Substantial Evidence – Owner Made Substantial Investment In Reliance on
Building Permit That Was Valid When It Was Issued – Vested Rights – Generalized and
Unsubstantiated Complaints Cannot Be the Basis For A ZBA Decision
A petitioner sought an order vacating and annulling a decision of the respondent
Zoning Board of Appeals (ZBA), which denied the petitioner’s application for an off-street parking
variance. In 2014, the Town had granted the petitioner a permit to construct a pad site in a shopping
center owned by the petitioner. The permit had been extended three times without issue, in 2015,
2016 and 2017. After the petitioner did excavation work and poured the foundation, the Town
issued a stop work order.
The Town had advised the petitioner that it “changed its method of calculating the
required amount of off-street parking.” Under the “new calculations, the proposed construction of
the pad site would now result in a deficient amount of parking….”. Under the prior method of
calculating the required amount of off-street parking, 557 off-street parking spaces were required.
Under the new calculation method, 624 such spaces would be required. The Town therefore
required the petitioner to apply for a variance as to the off-street parking.
At a public hearing, the petitioner proffered the testimony of a traffic expert who
prepared a study which concluded that the proposed pad site “would have a minimal impact on
traffic, parking, and the area generally.” Members of the community and board members voiced
their opposition and letters from town officials were also received.
The petitioner asserted that the ZBA’s determination to deny a variance was
arbitrary and capricious. The court observed that “[g]eneralized or unsubstantiated complaints
from neighbors, unsupported by empirical or expert evidence, are generally insufficient for a
zoning board to base its decision….” Moreover, “[w]hen work of a substantial character has been
commenced prior to an amendment to a zoning provision or regulation, and enforcement would
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therefore cause serious loss to the owner, the regulation may be declared inoperative as affecting
‘vested rights’”. The court acknowledged that vested rights “cannot be acquired in reliance upon
an invalid permit….”
The court held that contrary to the ZBA’s position, “the … building permit was
valid when issued, and the subsequent change in the method of calculating off-street parking is
akin to a change in a zoning regulation rather than an error invalidating the petitioner’s permit.”
Thus, by “obtaining the subject building permit in 2014, renewing for three consecutive years,
excavating the area, and pouring a foundation prior to the stop work order being issued, petitioner
has demonstrated a ‘vested right’ in the planned construction….”
The court further explained that although a zoning board is “typically entitled to
rely on its member’s personal knowledge and observations, no evidence was offered to substantiate
the claims in opposition that the … shopping center has issues with parking or traffic, let alone
any evidence of the impact the proposed pad site would have….” The petitioner’s expert study
“was the only evidence submitted regarding traffic and parking issues, and as such, the ZBA’s
determination was not based on substantial evidence….”
The court distinguished other legal cases where an expert’s testimony supported the
ZBA’s conclusion. Here, “only generalized and unsubstantiated claims were offered to the
contrary (of the petitioners experts report)” and the “determination of the respondent must be
annulled.”
Comment:

This decision illustrates how, on occasion, a real estate

developer/owner will be victimized by a governmental body that will attempt to change its land
use rules and regulations or interpretations thereof and apply such change retroactively.
Sometimes, a change may be attributable to an honest, good faith effort to improve the rules and
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regulations. In certain cases, land use regulations should be changed to address current problems,
unforeseen issues and/or current goals. However, sometimes a change is motivated by a desire to
appease local community and political opposition to a project that complies with current land use
requirements. Here, the court noted that community and public officials had opposed the project.
Generally, the law will not permit a retroactive application of a new land use
requirement, where a developer had already made a substantial investment and undertaken
substantial work, in reliance upon a permit that was valid when it was issued.
Here, an agency had changed its method of calculating the required off-street
parking. The court explained that the “change in the method of calculating” the parking was “akin
to a change in a zoning regulation.” This is not a case where a permit had been wrongfully issued
because it violated the then governing rules, regulations or statutes.

Thus, this case is

distinguishable from a case in 1990s, wherein a New York City developer was required to remove
12 stories from a new construction high-rise apartment building, because the permit had been
issued in violation of a statute.
Project opponents will often enlist the support of elected officials in their effort to
convince a public agency to inter alia, change its prior interpretation of land use regulations or to
enact new rules to close or address what they call “loopholes.” A “loophole,” is an expression
which sometimes refers to something that is presently legal. Generally, since zoning laws are in
derogation of the common law, any ambiguity is to be construed in favor of the property owner.
A “non-compliance” with a land use regulation may be deliberate or inadvertent.
Some errors could be corrected or otherwise properly addressed. Opponents note that if they find
that a developer failed to comply with the law, the public benefits.
Matter of C&B Realty #3 LLC v. Van Loan, Supreme Court, Nassau Co., Case No. 976/18,
decided June 10, 2019, Feinman, J.
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Land Use – Property Owner Sued Community Opponents – Strategic Litigation Against
Public Participation (SLAPP) Lawsuit-Civil Rights Law §§ 70-a and 76-a – Owner’s
Former Attorney Opposed Owner’s Land Use Applications – Defendants Entitled to Legal
Fees, Costs and Possibly Punitive Damages
This decision involved a “long-running” dispute between “adjoining property
owners and neighbors owning land in fee on (a street in) Suffolk County, New York … on a body
of water.” The plaintiffs, “for at least a decade” sought to “legalize a prior nonconforming marina
use of their property, first by modifying certain substandard lots or plots comprising part of their
property, and later, by seeking local municipal approval of construction of a floating dock to
continue a preexisting marina, dock and shellfish use adjacent and appurtenant to their seasonal
summer cottage business (approvals).” The defendants, “attorneys and neighbors immediately
adjacent to and across the creek to plaintiffs, have in one form or fashion … opposed plaintiffs’
efforts before the Town Planning Board (Planning Board), Building Department (BD) and Zoning
Board of Appeals (ZBA).”
The plaintiffs had commenced the subject lawsuit against the defendants, seeking
to “prevent further interference, opposition, or intrusion by defendants in their efforts to obtain …
approvals to legalize and maintain” the subject nonconforming use. The court had previously
granted part of a petition in a related proceeding, i.e., it held that the Planning Board had violated
SEQRA, had “misclassified plaintiffs’ request for a letter of nonconforming use and ‘failed to take
a hard look’ at the same” and the court had remanded the matter to the Planning Board for further
proceedings.
In the subject case, the plaintiffs sued their former attorney (“A”) for compensatory
damages. They also sued “A”’s wife, for “aiding and abetting a breach of fiduciary duty” for
supporting “A”’s opposition to plaintiffs’ “various land use applications” and also sued another
attorney neighbor (“B”) and “B”’s wife. The plaintiffs sought $500,000 in compensatory damages
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against “A” and his law office and $750,000 of punitive damages. The plaintiffs sought $500,000
in compensatory damages against “B”, “B”’s wife, and “A”’s wife and $250,000 in punitive
damages. They also sought a “permanent injunction enjoining and restraining defendants from
further engaging in the public petitions process from opposing plaintiffs’ land use and zoning
applications….”
The plaintiffs asserted that “A” had performed estate work, handled landlord tenant
and personal injury matters, and helped prepare applications for the lot line modifications of
plaintiffs’ property that formed the impetus of the parties’ litigation history.” The complaint
alleged that in 2006 and 2007 “A” had prepared and filed deeds for transfers of the plaintiffs’
property in accordance with a Planning Board resolution “reflective of the lot line modifications
necessary to effectuate plaintiffs’ stated intent of expanding and continuing the nonconforming
dock/marina use.” The plaintiffs further alleged that thereafter “A” “worked to undermine his
legal work performed on their behalf and to oppose the applications to legalize their
nonconforming use before the various town municipal land agencies.” Thus, the plaintiffs alleged
that “A”, “their former family attorney, breached his duty of loyalty to them … and that … his
wife and other neighbors who joined onto this opposition campaign have aided and abetted this
breach.”
The defendants denied certain allegations and asserted as defenses that the
complaint failed to state a cause of action that the claims were barred by the statute of limitations
(SOL); the plaintiffs’ claims are barred by “issue and/or claim preclusion”; and that plaintiffs’
action should be dismissed as “violative of CPLR 3211(g), CPLR 3312(h), and Civil Rights Law
(CRL) §70-a and 76-a as an illegal strategic litigation against public participation (“SLAPP”)
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lawsuit.” The defendants asserted a counterclaim “for … attorneys’ fees, costs, and compensatory
and punitive damages for plaintiff’s litigation of a SLAPP lawsuit.”
The defendants had moved to dismiss the complaint and for summary judgment on
liability on their counterclaim. The plaintiffs cross-moved to dismiss the defendant’s counterclaim
and opposed defendants’ motion for dismissal.
The New York Court of Appeals has noted that the Legislature had a “rising
concern about the use of civil litigation, primarily defamation suits, to intimidate or silence those
who speak out at public meetings against proposed land use development and other activities
requiring approval of public boards. Termed SLAPP suits – strategic lawsuits against public
participation – such actions are characterized as having little legal merit but are filed nonetheless
to burden opponents with legal defense costs and the threat of liability and to discourage those
who might wish to speak out in the future…. In response New York State enacted a law
specifically aimed at broadening the protection of citizens facing litigation arising from their public
petition and participation….”
The defendants argued that “A” was a “public citizen and neighbor employing his
rights of free speech as protected by the First Amendment to the U.S. Constitution when he began
to oppose” plaintiffs’ land use applications. They contended that “A”’s prior representation of the
plaintiffs was limited to “preparation of deeds and related tax filings and returns, for a lot line
modification.”
The defendants denied that “A” knew then “these tasks were in furtherance of
expansion of continuation of the nonconforming use.” “A” argued that he only learned of such
intent to expand the continuation of the nonconforming use from his neighbor the co-defendant
lawyer (“B”) once conditional approvals had already been issued and a survey process had
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commenced on the plaintiffs’ property. Thereafter, “A” had made a Freedom of Information Act
(FOIA) request to learn the “true extent of plaintiffs’ designs.”
Thus, the defendants sought dismissal of the pleading on the grounds that “their
opposition to plaintiffs’ land use activity constitutes statutorily protected public participation
materially related to plaintiffs’ applications.” They further alleged that the plaintiffs’ action “lacks
any substantive merit other than to threaten, harass, injure or annoy them sufficiently to work a
chilling effect in derogation of their free speech in public participation rights.” They also argued
that any breach of fiduciary duty claim is barred by the SOL. “A”’s representation of the plaintiffs
began in 2006 and ended in 2007. The subject action had been commenced in 2018 approximately
11 years later.
The plaintiffs countered that “their breach of fiduciary duty claim did not relate to
defendants’ campaign of opposing the land use activity , but rather addresses (“A”’s) breach of
loyalty insofar as performing legal work in support of a lot line modification, and then in turn
opposing the fruits of that labor once conditional approvals were granted by town officials.” They
also argued that the subject litigation cannot be characterized as a SLAPP lawsuit since there were
no applications presently pending before the town’s land use agencies. They reasoned that the
defendants’ opposition “cannot constitute statutorily protected ‘public participation’ where no land
use petitions, or applications presently exist.”
The plaintiffs claimed that the breach of fiduciary duty claims are not time barred
since the “defendants’ opposition has taken form of additional actions occurring in the last 3 years
(2015 to 2018) including ticketing and local administrative or criminal enforcement action, which
they believe was at defendants’ behest.”
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CPLR 3211(g) provides that motions to dismiss cases involving “public petition
and participation” “shall be granted unless the party responding to the motion demonstrates that
the cause of action has a substantial basis in law or is supported by a substantial argument for an
extension, modification, or reversal of existing law.”
The court reviewed CPLR 3212(h) and noted that CRL §70-a provides that
defendants in actions involving public petition and participation may recover damages, “including
costs and attorney’s fees, from any person who commenced or continued such action….” The
CRL further provides that “other compensatory damages may only be recovered upon an additional
demonstration that the action involving public petition and participation was commenced or
continued for the purpose of harassing, intimidating, punishing or otherwise maliciously inhibiting
the free exercise and speech, petition or association rights….” That statute also permits punitive
damages to be recovered where defendants can show that SLAPP litigation had been “commenced
or continued for the sole purpose of harassing, intimidation, punishing or otherwise maliciously
inhibiting the free exercise of speech, petition or association rights.”
The CRL defines “action involving public petition and participation ‘as an action,
claim, crossclaim, or counterclaim for damages that is brought by a public applicant or permittee
and is materially related to any efforts of the defendant to report on, comment on, to rule on,
challenge or oppose such application or permission.” The statute provides that a “public applicant
or permittee ‘means’ any person who has applied for or obtained a permit, zoning change, lease,
license, certificate or other entitlement for use or permission to act from any government body, or
any person with an interest, connection, or affiliation with such person that is materially related to
such application or permission….” Furthermore, since the anti-SLAPP is in “derogation of the
common law rights and remedies, it is to be strictly construed.”
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The court found that the plaintiffs’ argument that the defendants’ motion to dismiss
should be denied because there are no present applications pending, was “nonsensical”. In essence,
“the … complaint is that but for defendants’ opposition to their zoning and land use applications
and endeavors, they would have already legalized the nonconforming use and not sustained
damages in the form of costs, aggravation and protracted proceedings before the courts and the
local municipal land use and zoning agencies.” When the subject action had been commenced,
the plaintiffs had made “explicit reference” to the then pending Article 78 proceeding which had
been commenced by defendants seeking to “undue land use and zoning determinations” by town
officials. The court rejected the plaintiff’s efforts “to distinguish and separate past history from
present action.” Moreover, the town had not yet issued final approvals to legalize the dock/marina
and therefore the “plaintiffs remain permittees or applicants engaged with the local municipal
zoning and land use process.” The court also found that the defendants’ conduct in opposing the
plaintiffs’ land use and zoning plans fit within the “public petition and participation” definition of
the applicable statutes. Further, the complaint was “replete with reference to defendant’s constant
opposition before the various local municipal public venues comprising (the town’s) land use and
zoning apparatus.”
With respect to the breach of fiduciary duty claim against “A”, a breach of fiduciary
duty must commence an action within either 3 or 6 years, depending on the relief sought. There
is a 6 year SOL where the relief sought is equitable in nature and a 3 year SOL where the only
relief sought is money damages. The court found that “the legal remedies, monetary damages,
predominate over the final injunctive relief plaintiffs seek in their complaint.” Thus, the breach of
fiduciary duty claims is subject to a 3 year SOL.
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The court explained that “considering the defendants’ arguments that plaintiff’s
breach of fiduciary duty claims lack substantive merit, at least in part because they are untimely,
plaintiff must come forward with explanation that the statute was tolled or that defendants’
measurement of accrual of their claim is faulty or flawed.” The court found that the plaintiffs
failed to make any “persuasive” argument that the SOL had not expired. They had failed to
“creditably” explain how the defendants’ opposition “taking place approximately 11 years after
(“A”’s) legal representation of the plaintiffs concluded somehow is actionable on a breach of
fiduciary theory now.”
“A” had denied appearing for any municipal land use agency on plaintiffs’ behalf
as part of his representation in 2006/2007 and noted that between 2007 and the present time, the
plaintiffs had hired “a number of attorneys during their crusade to legalize their dock/marina with
the Town.” The plaintiffs offered “nothing more than their counsel’s affirmation, which alone is
not evidence and thus insufficient to raise a triable question of fact.”
Moreover, even if assuming arguendo the plaintiffs’ claims were timely, the claims
still fell within “the ambit of the anti-SLAPP statute.” The plaintiffs conceded in the pleadings
that they had commenced the subject action “to stop defendants’ continuing opposition to their
land use plans.” The court opined that the plaintiffs’ pleadings constitute a passive recognition
that the “plaintiffs’ efforts at legalization of the nonconforming use exists as an ongoing process,”
supportive of defendants’ argument that the plaintiffs are public permittees and applicants and that
defendants’ opposition was “statutorily protected expressive conduct tied up in the public
petitioning and participation process.”
The plaintiffs had also argued that “A” had betrayed his duty of loyalty by trying
to undermine the lot line modification and legalization of the nonconforming use and that is
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actionable conduct “divorced from the overarching context of the public petitioning and
participation process before the local land use regime.” The court viewed such argument as “not
logical” and that a “more sensical and objective assessment of the … record is that defendants’
opposition only matters because its existence has thwarted plaintiffs’ claims to the present day. It
is the sine qua non of SLAPP suit because plaintiffs seek to chill, and indeed, stop altogether public
participation.”
The court held that the defendants established their entitlement to judgment as a
matter of law for dismissal of the pleadings as “a meritless SLAPP suit under CPLR 3211(g) and
CRL §§70-a and 76-a.” The plaintiffs failed to raise a triable issue of fact as to whether their action
has “substantial merit or exists to extend or modify existing law.” The court cited the fact that the
breach of fiduciary duty claims were time barred by the 3 year SOL as buttressing its conclusion
that the plaintiffs’ lawsuit lacks substantial merit or exists to extend or modify existing law. The
court reasoned that defendants’ alleged conduct is “not independently actionable, but instead is the
very essence of a SLAPP lawsuit the Legislature has sought to prohibit.” The defendants’ actions
“materially related to the public petitioning and participation process implicated by plaintiffs’
anticipated zoning activity and applications process.”

Accordingly, the court granted the

defendants’ motion to dismiss pursuant to CPLR 3211(g). The court characterized the complaint
as an “an illegal SLAPP lawsuit” and also dismissed the plaintiffs’ punitive damages claim.
The court then explained that under the Anti-SLAPP statute, “it is discretionary
with the Court to award costs, fees and damages.” The Supreme Court in Suffolk County has
“served as venue to all of the parties’ prior disputes, with at least 2 of those actions having reached
the Appellate Division, Second Department with ongoing appeals.” The court stated that it was
“not so naïve to believe that the conclusion of litigation involving parties with such a history,
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involving bad blood and entrenched feelings as described would suddenly dissolve all disputes and
settle all accounts. Nonetheless, as with all things, in litigation there comes a time for an end.”
The court was “mindful of the preceding history and the likelihood of continued
hostilities.” The court further observed that “an overriding and important consideration is that
New York’s anti-SLAPP statute would be rendered a dead letter if its remedial and enforcement
provisions are not given force and effect.” Therefore, the court granted the defendants’ motion for
summary judgment as to liability on its counterclaim in part, since the defendants sustained their
burden of establishing an illegal SLAPP lawsuit. Accordingly, the court ordered that defendants
file a note of issue for an inquest on damages, “both compensatory and punitive, costs, fees, and
disbursements concerning their counterclaim and request for a hearing … on said inquest.
Comment: This case illustrates why, generally, developers’ lawyers advise their
clients that they should not sue the opponents of their projects.
Based on strong public policy considerations including freedom of speech and the
public benefits that are or could be achieved by allowing members of the public to express their
concerns to public officials, the law cloaks community opponents of real estate projects with broad
protection. If a developer commences an action against project opponents and that action is found
to constitute a SLAPP suit, the developer may be liable for the opponents’ legal fees and costs, as
well as compensatory and punitive damages.
Moreover, such suits may generate further adverse publicity and galvanize
opposition by appointed and elected public officials who feel that they should protect their
constituents from liability for expressing their concerns. Such suits do not generally receive
“warm” receptions in courtrooms.
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Of course, if project opponents commit tortious acts, such as trespass or destruction
of property they may be sued. Often, developers will want to sue opponents for defamation, based
on false statements made at public hearings or in flyers that are widely distributed. Given the
challenges of establishing such claims involving a dispute that involves a matter of public interest,
it often makes sense to counter such misrepresentations with a “get the true facts out” campaign,
utilizing public relations and/or community relations consultants.
Reeve v. Andes, Supreme Court, Suffolk Co., Case No. 622900/2018, decided Feb. 25, 2020,
Ford, J.
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Land Use – BSA Determination that Development Complied with “Open Space”
Requirement of the NYC Zoning Resolution Upheld – Deference to Administrative Agency
– Dissent Asserted that Statute Was Clear and Deference Unwarranted
The New York Court of Appeals (Court) addressed the issue of “whether an area
must be accessible to the residents of every building on a zoning lot containing multiple, separately
owned buildings in order to constitute ‘open space’ within the meaning of the NYC Zoning
Resolution (ZR), following amendments to the statute in 2011.” The NYC Board of Standards
and Appeals (BSA), which “is responsible for administering the (ZR), has interpreted the definition
of open space to encompass rooftop gardens accessible to a single building’s residents as long as
the residents of each building on the zoning lot receive at least a proportionate share of open
space.” The Court held that since the BSA “rationally interpreted and harmonized the relevant
provisions of the (ZR), a complex statutory scheme regulating zoning in New York City, and
appropriately applied them to this context,’ … its determination is not arbitrary capricious, or
contrary to law.”
The ZR “requires a minimum amount of open space – a term of art – in high-density
residential zoning districts”. The ZR defines open space as “that part of a zoning lot, including
courts or yards, which is open and unobstructed from its lowest level to the sky and is accessible
to and useable by all persons occupying a dwelling unit or a rooming unit on the zoning lot.”
Although a zoning lot originally had to be in “single ownership”, the ZR was amended in 1977 to
“authorize zoning lots consisting of parcels held by different owners.”
In the 1950’s, the subject zoning lot, a “superblock,” was developed with three
residential buildings (Complex).
In 2006, an entity acquired the zoning lot, with the intent to develop additional
buildings on the property (Owner). In 2006, the Owner applied to the NYC Dept. of Buildings
(DOB) for a permit to develop an additional mixed-use building with two one story retail wings,
1
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each with a rooftop garden “exclusively accessible to the new building’s residents.” The Owner’s
plans “treated the rooftop gardens, covering tens of thousands of square feet, as open space within
the meaning of the (ZR) and reserved additional space for a future community building.” The
Owner contended that although not all residents of the Complex would be able to access the
contemplated open space, open space met the minimum amount required on the zone lot after
construction of the new building and the future community building and “each building on the
zoning lot would receive at least its proportionate share of open space.”
In 2007, the Owner transferred the parcel on which the new building was to be built
to a different owner.
Community opponents claimed that the rooftop garden did not qualify as open
space because “they were not accessible to all residents of all buildings on the zoning lot.” The
DOB asserted that there was no such requirement in the ZR. In 2009, the BSA upheld the DOB’s
determination. The BSA reasoned that each existing building was allocated a proportionate
amount of open space in excess of that required “if each building were located on its own zoning
lot” and found that the “proposed allocation” complied with the ZR. The opponents commenced
an Art. 78 proceeding, but thereafter discontinued it with prejudice. The aforementioned mixed
use building was completed in 2010.
In 2011, the NYC Planning Commission (CPC) adopted amendments to the
“definition of certain key terms in the (ZR)” and “made nonsubstantive changes to clarify the
meaning of various provisions and update obsolete language….” No changes were made to the
definition of open space.
In 2011, a nursing facility operator sought to build a nursing facility at the location
for the prospective community building.

The nursing facility site plan allegedly provided
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sufficient required open space assuming that the rooftop gardens counted “toward the total, even
though they would not be accessible to all residents on the zoning lot.”
After the DOB approved the nursing facility’s application, an objectant (petitioner)
argued that the proposed nursing facility did not meet the ZR’s open-space requirements. The
DOB rejected the challenge.

On appeal to the BSA, the petitioner argued that the 2011

amendments to the ZR “superseded the BSA’s 2009 determination and made plain, that to
constitute open space, an area must be accessible to the residents of every building on a zoning
lot.” The BSA denied her appeal. The BSA found, inter alia, that “there was no indication that
the (CPC) had intended to alter the BSA’s 2009 determination.”
The petitioner then commenced the subject Art. 78 proceeding. The trial court
affirmed the BSA’s determination on the grounds that there was “enough ambiguity to defer to the
DOB’s practical construction of the ordinance.” The Appellate Division reversed, with one
dissenting opinion. The Appellate Division majority “opined that the definition of open space ZR
§12-10 unambiguously requires that open space be accessible to the residences of every building
on a zoning lot.” The dissent argued that the statute “was ambiguous” and the court should defer
to the “BSA’s practical reading of the open-space definition as applied to multi-owner zoning
lots.”
The Court of Appeals explained that the “clearest indicator of legislative intent is
the statutory text…. “Unless the legislature by definition or from the rest of the context of the
statute provides a special meaning … [a] statute ‘must be construed as a whole, and its various
sections must be considered together and with reference to each other….” “In appropriate
circumstances, the Court may ‘inquire into the purpose of the legislation….” Moreover, “[w]here
the interpretation of a statute or its application involves knowledge and understanding of
underlying operational practices or entails an evaluation of factual data and inferences to be drawn
3
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therefrom, the courts regularly defer to the governmental agency charged with the responsibility
for administration of the statute….” If an agency’s “interpretation is not irrational or unreasonable,
it will be upheld” and the BSA is the “ultimate administrative authority charged with enforcing
the (ZR)….” The BSA is “comprised of experts in land use and planning, who not only possess
technical knowledge of New York City’s reticulated zoning regulations and their operation in
practice, but are also uniquely equipped to assess the practical implications of zoning
determinations….”
The Court had “consistently deferred to the BSA’s interpretation of the (ZR)
relating to its expertise, ‘so long as the interpretation is neither irrational, unreasonable nor
inconsistent with the governing statute….’” Courts have held that when the “question is of pure
statutory reading and analysis, dependent only on accurate apprehension of legislative intent, there
is little basis to rely on any special competence or expertise of the administrative agency,” and the
agency’s interpretation is “therefore to be accorded much less weight. . . .” However, “deference
is appropriate where the question is one of specific application of a broad statutory term.”
The petitioners emphasized the first sentence of the ZR definition which generally
described open space as “that part of a zoning lot, including courts or yards, which … is accessible
to and usable by all persons occupying a dwelling unit or rooming unit on the zoning lot….” They
argued that such language was an “elaborate way of referring to residents generally, making the
meaning of this text plain: open space must be accessible to all persons residing on the zoning lot.”
The respondents countered that the terms “dwelling unit” and “rooming unit” cannot be ignored
and are “defined by reference to a residential building.”
The Court stated that “by focusing on accessibility to residents of a residential
building, as opposed to residents of a zoning lot generally, the BSA’s interpretation gives salience
to a concept that is cross-referenced in the definition of open space, whereas petitioners narrowly
4
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look at a string of words in isolation.” The Court opined that the BSA’s “approach better comports
with the principle that a statute ‘must be construed as a whole and that its various sections must be
considered together and with reference to each other….’”
The majority stated that the dissent argues that there is “only one plain way to read
that language”, but the dissent then “backtracks to acknowledge the phrase’s textual ambiguity,
which it resolves by considering the extratextual ‘purpose’ of open space….” The Court also noted
that the term “building” historically includes “a row of garden apartments with individual
apartments and ‘a series of row homes’”, and “includes attached townhouses separated by fire
walls….” The definition of open space includes “courts”, “yards”, and certain “roof areas – may
only be accessible by a passageway from a building, or by a ramp … from a building.”
Moreover, a “court” may be an “‘inner court’ bounded by building walls, and a
‘yard’ may be a “‘rear yard’”, and “certain roof areas may only be ‘accessible by a passageway
from a building, or by a ramp … from a building.’” The Court stated that the ZR, “on its face,
does not appear to foreclose the possibility of separate buildings on a zone lot with their own open
space.”
The Court further stated that the “complex set of cross-references and interlocking
provisions in the (ZR’s) definition of open space counsel’s deference here. The provision at issue
is part of an intricate statutory edifice with which the BSA is most familiar.”
The dissent cited prior cases which held that “no deference is warranted” when
interpreting the ZR’s interlocking set of definitions’….” The Court opined that such cases did not
provide “support for that sweeping proposition.” The Court reasoned that the open space definition
did not compel the petitioners’ “preferred interpretation” and the many “cross-references in that
definition require us to consider the broader context of the (ZR’s) interlocking provisions. The
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“operative definition of open space has not changed since the BSA’s 2009 determination, arguably
signaling legislative approval of the BSA’s approach.”
The Court also opined that the legislative history of the ZR supports the BSA’s
interpretation. A CPC early draft of the ZR described open space as accessible to “all residents
upon the zoning lot.” The CPC did not adopt that “simplistic formulation, preferring the more
precise and complex ‘all persons occupying a dwelling or a rooming unit on the zoning lot’- which,
as discussed …, incorporates the concept of residential building by cross-reference.” Further, the
CPC handbook published contemporaneously with the 1961 ZR “characterized open space as
‘accessible to all residents of a building’….”
The Court noted that when the 1961 ZR was adopted, zoning lots “were held in
single ownership. The drafters did not contemplate the possibility of multi-owner zoning lots,
where access to any individual building by the residents of other buildings on a zoning lot might
not be feasible for both practical and legal reasons.” The Court reasoned that the fact that the ZR’s
“text and legislative history permit that the BSA’s building-centric approach does not mean that
the drafters in 1961 anticipated the complications of providing access to open space on a multiowner zoning lot.” The Court found that the legislative history “gives further credence to the
BSA’s reading of the statute, which is sufficiently capacious to embrace the BSA’s rational
solution to a problem unanticipated by (ZR’s) drafters.”
The Court reasoned that based on the BSA’s experience with implementation of
open space requirements, the BSA “enjoys special insight to the DOB’s operational practices,
including procedures regarding access (such as manner and time restrictions) and use, as well as
allocation and calculation of minimum required open space.” The Court would not “ignore the
agency’s judgment about the feasibility of competing approaches, especially where the interpretive
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question involves the application of a broad statutory definition to a situation-multi-owner zoning
lots - that the (ZR) does not expressly address.”
The Court stated that the dissent “casts aside the BSA’s expertise … and seemingly
fancying itself as a land-use expert, states that the answer is cut and dried: ‘to qualify as open
space, a given area must be accessible to all persons who reside on the zone lot….’” The Court
stated that “removing words from the definition of open space makes it simpler … to parse. But
if those omitted words are meaningless, why did the (CPC) include and adopt them? The omitted
words remained after both the 2011 and 2016 amendments - unlike the dissent, the (CPC) chose
not to remove them, indicating their significance.” The Court expressed its doubt, although it did
not decide, “that preventing residents from access when a space reaches a certain occupant load
would render the space no longer ‘open space’.” The Court did not believe e.g., that “restricting
access to all residents after midnight or “even … during a COVID-19 outbreak,” nor “banning …
residents who at one time violated a rule on the use of the space …” would render the space no
longer “open space”. The Court questioned whether “the space would no longer be “open space”
if it could be “reserved by a resident for a private event one evening.”
The Court did not believe that the 2011 amendments to the ZR “ratified
(petitioners’) interpretation of the statute.”

Those amendments “deleted references to the

‘building’ and replaced them with references to ‘zoning lot’ in the definition of open space ratio
and in former 23-14 and 23-142 relating to minimum required open space”, such provisions “do
not govern what constitutes open space or how to allocate open space among buildings on a zone
lot. The Court found there was nothing in the legislative history that indicated that CPC “intended
to make substantive changes to the definition of open space in response to the BSA’s 2009
resolution.
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Thus, the court held that the BSA’s interpretation was “rational as applied to multiowner zoning lots” and reversed the order of the Appellate Division.
A dissenting opinion argued that there is “only one plain way to read” the ZR
language: “unless all persons residing in apartments on a zoning lot can access and use a particular
space, that space does not count as ‘open space’.” The dissent stated that the appellant “proposes
a different reading: because the (ZR) specifies that open space must be accessible to all persons
occupying ‘a’ dwelling unit, the word ‘a’ – can be read to mean that if all the residents of just one
apartment on a zoning lot can access and use a space, that space is “open space’. That reading
may be a grammatically correct alternative, but it is absurd. No party contends … open space
requirements could be satisfied by giving a single luxury penthouse apartment a football-field sized
private roof deck.”
The dissent asserted that the BSA advocated a definition of “open space” that is
“wholly absent from the language of the (ZR)” and lacked “any statutory support”. The dissent
viewed the majority’s “discussion of … administrative law and deference to agency expertise” as
“entirely irrelevant.” Agencies “cannot rewrite the statutes that empower them; that function is
legislative, not administrative.” The majority defers to the BSA’s interpretation, “regardless of
the disconnect between that interpretation and the clear language of the statute, because the (ZR)
uses words that refer to other words and because land use law is complicated. That reasoning
contravenes basic principles of statutory interpretation.” The dissent also noted that “open space
serves important physical and social functions, particularly in a city as tall and dense as New
York.”
The dissent asserted that the “straightforward, sensible and compelling way to read
the accessibility requirement is that to qualify as open space, a given area must be accessible to
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‘all persons’ who reside on the zoning lot. That natural reading gives meaning to the plain
language of the statute” and “reflects the purpose for which open space exists….”
The dissent stated that one possible definition is that “an area counts as open space
if it is accessible to ‘all persons’ who live in at least one dwelling unit.” Under such interpretation,
“a private rooftop garden or large private tennis court would qualify as open space, negating much
of the purpose behind including the accessibility requirement in the first place.” The dissent argued
that the language of ZR 12-10 “provides ample evidence that the legislature was not “primarily
concerned with eliminating unequal access to open space among residents within a single dwelling
unit rather than across dwelling units.”
The dissent asserted that “[n]one of the operative criteria relied upon by the BSA
exists in the statute, which makes no allowance for open space to be siphoned off into sperate areas
of exclusive recreation.” The dissent asserted the ZR “requires a plain … directive: areas may
only count as ‘open space’ if they are accessible to ‘all persons … on the zoning lot …” and that
the BSA’s interpretation “strays far from the text,” and “contradicts the plain language of section
12-10, which does not permit developers to count as open space areas that are useable by ‘some’
but not ‘all’ persons on the zoning lot.”
The dissent noted that the BSA’s interpretation may be “a reasonable policy
position, and if this were a community meeting, a class on urban planning or … a legislative
committee meeting, they could have an in-depth discussion of the merits of the BSA’s proposed
vision for open space in New York City.” However, the BSA’s interpretation is “statutorily
unauthorized.”
The dissent opined that this case involved an issue of “pure statutory
interpretation,” where a question is of “pure statutory reading and analysis, dependent only on
accurate apprehension of legislative intent, we may not rely upon any special competence or
9
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expertise of the administrative agency …” and if an agency’s interpretation “runs counter to the
clear reading of a statutory provision, it should not be accorded any weight….” The dissent
believed that the BSA’s interpretation “fails as rational interpretation of the (ZR).”
The dissent denied that the dissenting judges “fancy ourselves as ‘land use
experts’”… though we claim some modest expertise in interpreting statutes, which is all that is at
issue here” and noted that the Court previously “declined to defer to the BSA when interpreting
the (ZR’s) interlocking set of definitions….”
The dissent acknowledged that the (ZR) “includes terms of art that must be
understood in context,” but stated that such is a “feature of all statutes” and the fact that the ZR
employs terms that are specifically defined in the statute “makes it easier for judges to ascertain
legislative intent, not harder.” The dissent believed that since the CPC “has defined critical terms
such as ‘open space’ and ‘zoning lots,’” the Court could “reach clear conclusions as to what the
(ZR) requires.”
The dissent further argued that the “various provisions the majority cites as sources
of ambiguity are irrelevant….” Here, no party disputes the residents of the (Complex) qualify as
‘persons occupying a dwelling unit or rooming unit on the zoning lot….” The dissent also stated
that although a statute may “come along that is uninterpretable because it is pure gibberish”, the
subject statute’s words “can at the most be read in two ways, only one of which is sensible, and
neither which the majority adopts.” The dissent argued that the majorities quote from the CPC
handbook “strongly suggests that the second possible interpretation of the open space requirement
is suspect.”
The dissent rejected the argument that the 1961 ZR did not anticipate “problems
arising with multi-owner zoning lots because these lots were not permitted until 1977,” i.e.,
“zoning lots with more than one building predates the 1961 zoning resolution.” The dissent
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reasoned that new problems cannot empower the BSA to avoid “clear statutory directives”. It
argued that “if any unsought consequences result [from the continued application of a statute], the
Legislature is best suited to evaluate and resolve them….” The dissent noted that CPC “has proven
to be an active steward of the (ZR)” and since 1961, it has overseen approximately “10,000
amendments … to the ZR”.
The dissent further argued that “[e]very design constraint limits what can be built
as of right: that is a basic consequence of any land use regulation.” The dissent noted that the
developer had alternatives to build rooftop gardens above the grocery store that are accessible only
to residents of the adjoining tower, e.g., the developer could have provided key card access to
residents of other buildings on the zoning lot (the nursing facility committed to do that with respect
to a Meditation Garden in its proposed nursing facility, representing to the DOB that would provide
every resident of the zoning lot key card access to the Garden). The developer could have built a
29-story building without an adjoining grocery store, if the addition of the store eliminated
necessary open space or it could have constructed a smaller residential tower with less needed
open space. And then build only one commercial wing rather than two or it could have subdivided
the zoning lot or pursued some other possibility.
The dissent described developers as “eminently creative tacticians when it comes
to designing within the constraints on the (ZR)….” After the Appellate Division vacated the
BSA’s decision, the developer “submitted plans for a completely different building that proposed
less encroachment on the existing open space on the zoning lot.”
Comment:

Attorneys and judges often grapple with challenges to land use

decisions made by local building departments and zoning boards of appeals. The general rules
involving deference to administrative agencies are well established. It is the application of such
rules to specific statutory language which presents the challenge.
11
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Here, the dissent concluded that the language was clear and there was only one
rational interpretation that comported with the statutory language and purposes of the statute. The
majority found that the language was not free of ambiguity. In certain cases, zoning statutes utilize
undefined terms, in addition to ambiguous terms.
Peyton v. New York City Board of Standards and Appeals, Case No. 88, Court of Appeals,
decided Dec. 17, 2020, Opinion by Judge Feinman. Chief Judge DiFiore and Judges Stein
and Garcia concur. Judge Wilson dissents in an opinion in which Judges Rivera and Fahey
concur.
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Land Use – Petition to Annul Rezoning Granted – Environmental Assessment
and Accompanying Applications Were “Rife with Inconsistencies” – Dep’t of City Planning
Determination Was “Not Rational or Supported by The Record”
Petitioners commenced an Art. 78 proceeding to annul a determination of the NYC
Council approving a rezoning. They also sought a declaratory judgment and injunction enjoining
the respondents from commencing construction.
This case involved a “private rezoning application” related to a mixed use
development. The rezoning would, inter alia, increase the permitted density and support affordable
housing, with a ground floor retail use for a “FRESH food store on the ground floor.” Inclusion
of a qualifying food store permitted “modifications in height and setback requirements.”
The NYC Dep’t of City Planning (DCP) served as the “lead agency.” The City
Planning Commission (CPC) had issued a Revised Negative Declaration (RND) and certified the
application for ULURP review. The application was reviewed by a local community board, the
Borough President, CPC and the City Council (Council). The community board, Borough
President, CPC and a subcommittee of the Council held public hearings. The CPC and the full
City Council had approved a Revised Environmental Assessment Statement (REAS), finding that
the proposed action would have “no significant impact on the environment.”
The petitioners argued that the environmental review failed to consider “the
reasonable worst case scenario pursuant to the City Environmental Quality Review (CEQR)”
guidelines, since it failed to include another project in the “CEQR analysis and had deemed lots
owned by the NYC Transit Authority/MTA undevelopable.”

They contended that the

environmental review failed to take a “hard look at potential impacts on water and sewer beyond
the threshold value of 400.” They further argued that the environmental review was based on the
calculation of 140 units of affordable housing assuming an average size of 1,000 square feet per
1

unit and that those numbers were subsequently changed by the developer to 680 square feet and
the total number of units was expanded “without expanding the number of affordable units, and
there is no ‘hard look’ at the environmental impact of the increased number of units.”
The City asserted that it had complied with the CEQR Technical Manual and the
“reasonable worst case development scenario (RWCDS) projected 284 incremental residential
units and therefore a detailed sewer analysis was not warranted.”
DCP stated that it had considered an April 13 Application and a June REAS “prior
to issuing its Negative Declaration.” However, the court was “perplexed by what seems an obvious
discrepancy in the total buildable area stated in each of these documents.” The court found that
there were “discrepancies throughout the application and the REAS which call into question
whether the decision of DCP was rational and based on the required hard look.”
The court noted, inter alia, that the Revised Negative Declaration (RND) “lacks any
explanation as to how the number of dwelling units is static regardless of the height of the building.
Neither the application, the REAS, the RND nor DCP provided any explanation as to how to
reconcile these inconsistencies.” Moreover, DCP had “accepted the applicant’s reasonable worst
case development scenario (RWCDS) based on a dwelling unit factor (DUF) of 1,000, which
respondents averred is used for new developments outside Manhattan.”

However, such

justification was “unsupported by the zoning regulations, which indicate a DUF of 680 is
applicable here. This justification is also unsupported by the record.”
The court stated that although there is “merit to the argument that the maximum
buildout using the 680 DUF is not the ‘reasonably likely’ scenario for calculation the RWCDS,
nor is it required by the CEQR, the record does not support the contention that a 1,000 DUF is
reflective of what was realistically and reasonably likely for new development by these developers
2

and on this record.” Thus, the court was “disinclined to conclude DCP took a hard look at this
issue, which was raised by petitioners throughout the public review process, or conclude that it
was reasonable for DCP to rely on the data presented by (expert) when these inconsistencies were
obvious and consequential as to whether further study was required.”
A witness who certified the application had testified, inter alia, that “75% of the
apartments…[it] intends to develop are expected to be between 575-775 square feet and all the
units are less than 1,000 square feet.” The court found such testimony to be “entirely inconsistent
with the projections set forth in the RWCDS and the arguments made by respondents throughout
this proceeding.”
The plaintiffs had raised these issues and advocated for a review of the REAS “to
determine accuracy” and had alleged “gross errors and serious misrepresentations formed the basis
of the determination that no environmental impact statement was required for water and sewer….”
There was also a question of whether one site would contain ground floor retail.
The City argued that neither developer had applied for FRESH use. That site had been considered
as only a “residential building.” A witness had testified that such location was not within a C2-4
overlay area and therefore a supermarket on the ground floor would not have been permitted under
the zoning. He asserted that even if the FRESH program was sought, it would be subject to further
“approval processes and environmental review.”
However, the court found that the record contradicted the City’s arguments. The
record did not contain evidence that the FRESH program rules apply differently to the two subject
sites. The court rejected the argument that the subject retail use would need to go through “further
approval processes and environmental review”. Moreover, the City’s argument that the subject
site was not within the C2-4 overlay area was contradicted by the RND.
3

The court noted that inconsistencies had never been “substantively addressed even
when raised at public hearings throughout the ULURP process” and the respondents had failed to
provide explanations “other than to reiterate that the CEQR Technical Manual requires a hard look
at incremental change.” The court agreed with such statement, but stated that it still had to be
established “whether the environmental impacts on water and sewer were given a hard look or that
DCP’s determination was rational….” Here, the court found that the agency had not given “due
consideration to all pertinent environmental factors…and has therefore failed to satisfy
SEQRA….”
Moreover, DCP “adopted the assertions applicant made in the…REAS without
regard for the obvious inconsistencies in the April 13 application which it claimed to have
considered.” The agency may rely on the application, but only “if reliance is reasonable…and
there’s nothing in the record which would put in doubt the reliability of the agency’s consultants
in this case….” Here, “the record puts in doubt the reliability of the applicant’s assertions and
conclusions in light of the obvious inconsistencies in the applications and REAS….”
The court concluded that the “environmental assessment and accompanying
applications call into question the sufficiency of the lead agency’s examination, analysis and
conclusion regarding the environmental effect of the proposed action.” The court noted that an
REAS “is required if the action may include the potential for even one significant adverse
environmental impact….”
Here, the court found that the applications and the REAS “were rife with
inconsistencies and DCP failed to take a hard look at the environmental impacts on water and
sewer….” Thus, the court granted the petition and annulled DCP’s determination on the grounds
that it was “not rational or supported by the record….”
4

Comment: Media reports stated that the City believes that its environmental review
was “appropriate” and that it intends to appeal.
Disclosure – A current special counsel of my firm represented the applicant while
he was at his prior law firm. My law firm does not represent any party in this litigation.
Matter of Boyd v Cumbo, Supreme Court, Kings Co., Case No. 1518/2019, decided Dec. 8,
2020, Boddie, J.
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Development – City of Long Beach Ordered to Pay $131,292,386 Damages Based on Its
Wrongful Revocation of Variances – City Allegedly Obstructed Development Since the
Late 1980s – Breach of Contract – Due Process – Section 1983 – Attorney’s Fees – Set Off
Based on Settlement with Another Party – Damage Analysis
Litigation related to this matter has “lasted for 31 years so far.” The plaintiff
developer had sued the City, its zoning board of appeals (ZBA) and its building commissioner in
connection with disputes involving variances. The developer had contemplated building 432
residential units in four buildings. After one “tower”, (Tower “A”), had been built, a dispute arose
with respect to the other three towers. The developer’s suit was settled by a stipulation in 1989.
The 1989 Stipulation provided that the developer would apply for new variances to construct the
remaining three buildings. The developer agreed to pay $200,000 to the City to fund related public
improvements (utilities). The City agreed to begin construction of the utilities within two years
after receiving the $200,000. The developer then had to apply for building permits (permits) within
a certain time period.
The developer applied for the new variances. The ZBA granted them in 1989. The
developer paid the aforementioned $200,000. However, the City did not install the utilities and
asked for an extension of time. The developer granted the extension on condition that the
developer’s time for applying for building permits was also extended. Those terms were embodied
in an April 1992 letter. The Corporation Counsel, who represented all defendants, “consented and
agreed to” the April 1992 letter and the letter was attached to a new stipulation, which was signed
by counsel for all parties and “so ordered” by the Supreme Court.
During the next decade, the City did not install the utilities and the developer did
not apply for permits. In 2002, the developer applied for a permit. In 2003, the City’s building
department (DOB) issued the permit. However, the cooperative corporation (Co-op) that acquired
Tower “A” opposed the new construction and asked the ZBA to revoke the permit. The ZBA
1
HF 13805732v.1

revoked the permit, citing the developer’s failure to meet the schedule contained in the 1989
Stipulation. The ZBA asserted that the deadline extensions in the April 1992 letter agreement
were a “major change that … required a ratification by the ZBA after a public hearing.”
The developer then commenced the subject litigation to annul the ZBA’s revocation
and reinstate the permit. The trial court annulled the ZBA’s action. The Appellate Division
reversed, finding that the ZBA had a rational basis for finding that the stipulation was
unenforceable.

The Court of Appeals reversed and held the stipulation was enforceable.

Thereafter, the Appellate Division denied the City’s motion to dismiss the developer’s amended
complaint. Additionally, in 2017, the Appellate Division affirmed a Supreme Court order which
found that the City had defaulted in answering, since the Supreme Court had “providently
exercised its discretion in finding the appellants’ proffered excuse was not reasonable….”
The developer originally obtained variances in 1982.

They were “deemed

abandoned because the construction did not proceed within one year, a condition of the variance
grant.” In 1985, a new variance application was filed. That application was granted and permitted
construction of four buildings, towers “A”, “B”, “C”, and “D”. Tower “A” was completed in 1987.
The 1985 variances required that the developer demolish its existing garden apartment complex.
Following such demolition, the developer applied for permits for towers “B”, “C”, and “D”.
Permits were denied on the grounds that the City had amended its zoning laws to reduce the
maximum height of buildings from ten stories to seven stories and to increase the required number
of off-street parking spaces. The developer then sued the City to compel issuance of the permits.
Pursuant to a settlement stipulation, the developer applied for new variances to
build towers “B” and “C” to a height of ten stories and tower “D”, to a height of seven stories.
The developer’s application was approved and it paid the $200,000 utility fee. The City failed to
install the utilities within two years of that payment and requested an extension to install the
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utilities. Based on the developer’s agreement thereto, the City agreed to extend the developer’s
time to apply for the remaining permits until the City installed the utilities.
In 2002, although the City had still not installed the utilities, the developer applied
for a permit for tower “B”. It submitted full construction plans (plans) with its permit application.
The plans were under “continuing review” when the developer filed for a permit to drive piles and
install footings for tower “B”. The DOB issued the permit for the piles and footings necessary for
a ten story apartment building. The piles and footings were built.
The Co-op petitioned the ZBA to revoke the permit for tower “B”. The petition
was granted in December 2003 and the permit was revoked. The Co-op thereafter sued the
developer, claiming that it owned part of the developer’s site by adverse possession. That would
impact the developer’s ability to comply with parking requirements. In 2004, the developer was
enjoined from proceeding with construction of towers “B”, “C”, and “D”. The injunction was
vacated in December 2009, when the Co-op’s case was dismissed.
The developer then brought the “instant case as a … plenary action and special
proceeding under” CPLR Art. 78. The action sought “declaratory relief and compensatory
damages for breach of the second stipulation and for violation of due process under 42 U.S.C.
§ 1983.” The Art. 78 claim sought reversal of the ZBA decision which revoked the developer’s
permit and sought reinstatement of the permit. The court, in June 2018, granted that relief. The
DOB thereafter issued the building permit in substantially the same form as the permit that had
been revoked in 2003.
The developer had asserted claims in the Supreme Court against the Co-op and
others, alleging malicious prosecution and abuse of process. A jury found in favor of the developer
on the issue of liability. The damage portion of the case was settled for $23 million dollars.
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With respect to damages on the subject claims, a plaintiff’s expert testified that in
2003, towers “B” and “C” could have been built to ten stories in substantial accordance with the
plan submitted in 2002. He further opined that in 2010 and thereafter, towers “B” and “C” would
have been reduced to nine stories “due to changes in sea level measurements, FEMA codes, flood
plain maps and changes to construction codes….” (codes). He testified that “without reviewing
these (codes) and reference standards and considering their interface with other regulations he
could not determine whether these additional regulations were applicable at the time the permit
was issued.” Another developer expert testified that if the flood elevations presented by the
defendants were correct, the height of the building “should have been limited to nine stories.”
The City’s DOB Commissioner testified that from the date that the permit was
issued in 2003 until the commencement of the subject hearing, “he never considered whether these
standards were applicable.” He had not considered “whether the plans submitted complied with
these standards when he signed and issued the permits in 2003 or when he reissued the revoked
permit in 2018.” He “only considered whether these regulations applied when the possibility” was
raised by defendants’ counsel “just before the start of this hearing.”
The Commissioner further asserted that the permit for “driving piles and install
footings for ten story apartment building” was “not a permit to construct the actual building.”
Although full plans had been submitted, they were allegedly still under review when the initial
permit had been issued. However, correspondence “contained nothing to suggest that the ongoing
review had anything to do with flood elevations, height of the building for which the installation
of footings and pilings was already permitted or any other matter that would prevent the ultimate
construction of a ten story building for which he issued the piling and foundation permits.”
The court explained that “a defendant whose answer is stricken as a result of a
default admits all traversable allegations in the complaint, including the basic allegation of
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liability, but does not admit the Plaintiff’s conclusion as to damages….” The “validity of the
underlying permit and its wrongful revocation were alleged in the complaint and were traversable
issues of fact deemed admitted by virtue of the City’s default” and is “also law of the case having
been determined by the decision of this court dated June 20, 2018.”
The “validity of acts of public officials in the course of their ordinary duties may
only be rebutted by substantial evidence.” Under this “presumption of regularity”, the law
“presumes that no official or person acting under an oath of office will do anything contrary to his
official duty, or omit anything which his official duty requires to be done.” The court found that
the evidence offered to rebut the presumption of regularity was “not substantial.” “It weighed
evenly, at best.” Thus, the court held that the 2003 permit was “valid prior to its wrongful
revocation.”
In opposing the breach of contract claim, the defendants argued that the 1989
Stipulation was “unenforceable as it was in violation of public policy.” However, the Court of
Appeals had already upheld “the legality of this stipulation” and that was “binding law of the case.”
The validity of that stipulation had also been “incorporated into the decision of this court dated
June 20, 2018 which is law of the case as well.” Moreover, the City’s “factual admissions by
virtue of its default bars the City from raising that issue.” The complaint alleged “all of the
elements of the breach of contract including how that breach caused Plaintiffs’ damages” and that
is deemed resolved in plaintiff’s favor. Accordingly, the court held that the “[w]rongful revocation
of the 2003 building permit by Defendants was a breach of their contract with Plaintiffs (the 1989
Stipulation)” and they are “liable for damages arising out of that breach.”
The court noted that “[c]ompensatory damages are intended to have the wrongdoer
make the victim whole …” and that “the devil in this detail is determining what sum of money will
accomplish that purpose without gross speculation.”
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The City argued that the “best measure of damages is determining the difference
between the value of the property in 2003 with the variances and the value of the property in 2003
if no variances were granted.” The City asserted “without authority that Plaintiffs did not need
variances to build something.” They claimed that the plaintiff, without variances, could have and
should have “built a smaller condominium or other project.” The court found that such argument
ignored “the fact that once Plaintiff built an as of right project they would be permanently deprived
of the right to build what the variances authorized, the very right which the city granted through
its BZA.” The court stated that the defendants’ damage theory, based on the facts of this case, “is
inconsistent with reason.”
Alternatively, the defendants argued that lost profits should be determined by
“comparing potential sale proceeds at the time the permit was issued with the potential proceeds
after the permit was restored.” In order to determine potential lost profits in such manner, “the
value of the property and construction cost must be considered.”
The developer’s appraiser valued the property as of December 2003 and as of
September 2018. He used both the “sales comparison and land residual approaches”. He explained
that using the “combined approach”, the value of the property in December 2003 was $29,000,000
and its value was $17,600,000 as of September 2018.
Another developer expert asserted that the “most appropriate way to calculate a
proxy rate of return for an experienced real estate investor such as (developer) was to apply the
Bloomberg Apartment REIT Index (Index).” The Index for the period 2003 to 2018 was the
“equivalent of a compound annual rate of 11.3384 percent.” A defense expert thought the 10 year
U.S. Treasury Bill was the most “appropriate proxy since it would protect the invested principal
from inflation in a virtually risk free vehicle.” The court found the Index to be the appropriate
measure.
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A defense appraiser only used the sales comparison approach. He valued the
property at $17,300,000 in 2003 and $20,300,000 in 2010 and $25,100,000 in 2018. His report
“did not include any information about a relevant appraisal report that it prepared on the property
at issue (for a different client) in 2012.”

The court found such “key omission made the

testimony…less than persuasive.” The defense appraiser allegedly forgot about the report his firm
prepared in 2012. That report valued the property at $7.5 million and included a parcel which had
not been included in the other defense valuations. He failed to explain the “wide deviation in
valuation ($20,300,000 in 2010, $7.5 million in the ‘forgotten’ 2012 report and the $25,100,000
in 2018) or the reason for” omitting one parcel from the 2010 and 2018 appraisals. The court “did
not find credible that in 2012 the property plus an additional parcel were worth approximately onethird the value of the property alone in 2010 and even less than one-third of the value in 2018.”
Additionally, many of the defense appraiser’s “comparables” were “not comparable and not
properly adjusted to be considered comparable.” Thus, the developer proved that the property
value “was $29,000,000 in 2003 and $17,600,000 in 2018.” Moreover, the court found that the
developer established that its cost estimates were correct.
A defense forensic accountant testified that a “determination of the amount of profit
can only be made after the project is built and sold.” However, the court noted that there was “no
way of predicting when and if the project will be built, what configuration it will have to take”
given regulatory changes since “the issuance of the 2003 permit, what construction costs will be
and what the market will be at the time of construction.” The court found that “[c]alculating the
lost profit requires too much speculation to be an accurate measure of damages.”
The developer asserted that damages should be based on “the return on market
value of the property at the time the property was sold” standard. Citing Court of Appeals
precedent, the court held that the “landowner should be awarded the market rate of return computed
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over the period of the taking on the difference between the property’s fair value without the
restriction and its fair market value with the restriction….” The court also stated that the measure
of damages “will depend on whether or not the property had depreciated in value during the period
of its wrongful detention.” Thus, the court held that the developer was entitled to a return on the
2003 “market value”, plus the developer is entitled “to the loss of market value.”
Between December 2003 and September 2018, the developer paid taxes in the
amount of $4,186,434. The court held that the developer was entitled to recover real estate taxes
and interest from the date of payment of those taxes.
The defendants also claimed they were entitled to a set off for all or part of the
$23,000,000 Settlement proceeds. “Except in cases in which punitive damages may be allowed,
an injured party may recover damages only for the actual loss he suffered and no more.”
The developer argued that the damages it recovered from the Co-op were related to
actions that were “separate and distinct from those arising out of the actions of the Defendants.”
However, such assertion was “undermined by the fact that the parties agreed to a joint trial (and
inquest) on damages.” The “main purpose of the joinder was to facilitate a determination of
apportionment of damages between (Co-op) and the Defendants. Because of the last minute
settlement of the (Co-op) matter, the Defendants had no opportunity to properly present evidence
concerning its entitlement to a set off.”
The court also opined that a claim that the Co-op damages were “separate and
distinct” was “inapposite to the settlement agreement between (Co-op) and the Plaintiffs.” That
agreement provided that payment was to compensate the developer “as and for a loss of value in,
and injury to, the property and damages arising from the (Co-op’s) Adverse Possession Action….”
The damages sought in subject case included loss of property value due to the “inability to
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construct the remaining towers.” The court reasoned that depriving the defendants of a set off
would “impermissibly put Plaintiff in a better position than if it were made whole.”
Since the developer sought damages caused by the malicious prosecution conduct,
“including the cost of defending the adverse possession action”, the court directed that an inquest
be held to determine the extent of the set off.
The court further explained that since the developer was receiving full
compensatory damages for breach of contract, it could not again recover those damages under §
1983. However, § 1983 vested the court with discretion to allow the prevailing party to recover
reasonable attorney’s fees. The defendants argued that the admitted acts “do not constitute
sufficiently egregious conduct to support a § 1983 claim.” A prior unrelated case involved the
revocation of a building permit that was motivated “entirely by ‘political concerns.’” Here, there
has been “no such finding.”
The developer cited “gross abuse of governmental authority” by reason of
“insufficient notice of the scope of the BZA hearing” and the “refusal by the chairman of the
ZBA—who was a tenant in the existing (Co-op) building to recuse himself from the hearing despite
a conflict of interest created by that tenancy….”
The court found that even if the allegations were true, they did not “prove that the
City’s conduct was an intentional, callous or indifferent violation of (developer’s) constitutional
due process rights.” The complaint alleged that the ZBA chairman’s conduct violated “the spirit
and intent, if not the letter” of Art. 18 of N.Y.S. General Municipal Law. The court found such
allegation to be “insufficient to prove a violation of law, let alone intentional wrongful conduct.”
As to the improper notice of the hearing, the developer’s “counsel appeared and participated.”
Assuming arguendo that the defendants’ actions constituted a prima facie case
under § 1983, the court exercised its “discretion to deny those fees,” based on the “circumstances
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of the City’s default, which limited its ability to review the intent and motivation behind the City’s
wrongful conduct, as well as the paucity of evidence in the admitted allegations of the
complaint….”
Accordingly, the court awarded the developer $131,292,386, which included
$112,232,293 based on the proxy return on $29,000,000 investment (based on the Bloomberg
Apartment REIT Index), $11,400,000 representing loss of market value (between December 30,
2003 and September 21, 2018), plus $4,186,434 for real property taxes and $3,473,659 for interest
on real property taxes. The court ordered that an inquest be held to determine what portion of the
$23,000,000 Settlement should be a set off as a credit against the judgment.
Disclosure—My firm and I, together with several co-counsel, represented the
developer at various stages of this matter.
Robert Spolzino, Esq. of Abrams, Fensterman, Fensterman, Eisman, Formato,
Ferrara, Wolf & Carone, LLP, a counsel for the City of Long Beach, stated that appellate issues
will involve the City’s default in serving its Answer; the breach of a contract award based on
government approvals; the scope of the prior Court of Appeals decision; whether deprivation of a
variance for 15 years justified the damage award when plaintiffs could have built something as of
right; the use of the REIT return to determine damages with respect to investment value of the
property and whether lost profit from the inability to build was a more appropriate measure of
damages. He stated that the City looks forward to raising these issues on appeal.
Christopher T. McGrath of Sullivan Papain Block Mcgrath Coffinas & Cannavo,
P.C., a trial counsel for the developer, stated “You can fight City Hall and win- it's just a very long,
painful, costly and difficult process”. He “never saw a defaulting defendant refuse to participate
in a mediation, settlement conference or offer one dollar before, during or after a damages only
trial. By virtue of the default, the City admits that it breached their own agreement.” He criticized
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the City’s damage theories and noted that following the verdict the City “incredibly decided to pay
a million dollars a month in interest on top of the verdict rather than to try to negotiate a settlement.
This kicking the can down the road by the elected officials in Long Beach for 18 years has and
continues to cost the taxpayers of the City of Long Beach millions of dollars.”
The developer and the then Corporation Counsel had previously agreed to a
“cashless settlement” that involved no payment of money, but the right to build higher buildings.
After the settlement was “so ordered” and a matter of public record, the City rejected the
settlement.
Thus, this decision will be appealed.
Haberman v. Zoning Bd. of Appeals of the City of Long Beach, Supreme Court, Nassau Co.,
Case No. 001138/04, decided Jan. 11, 2021, Libert, J.
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Co-Ops - Attorneys’ Fees Significantly Reduced –
Factors To Consider In Determining “Reasonable” Fees Court Stated $464,164 In Legal Fees Could Be Viewed As
“Shocking and Disturbing, Highway Robbery Without
A Six Gun” – Court Acknowledged Attorneys’ Papers
Were “Beautiful, Well-Organized, Well-Written and
Well-Reasoned; They Were Excellent Papers” and They
“Prevailed” – Given the Circumstances, Partner Rates,
Some of Which “Topped $1,000 Per Hour” Were
Reasonable - “Block-Billing” Was Permissible Attorneys Had Collaborated, Not Duplicated Work Use of Partners Acceptable, Since Experienced
Attorneys “Charge More But Work
Quicker”

A respondent owns a well-known Manhattan cooperative housing complex (CoOp). The petitioners are “middle class” “cooperators” who, previously had “longterm, relatively
inexpensive licenses to park their cars in [co-op’s] garage.” The Co-Op’s Board of Directors
(Board) voted to change “from a ‘park-and-lock’ system to a ‘valet parking’ system” and to have
a parking company operate the garage. After the Board voted to approve the change and a
proposed contract with the parking lot operator (Contract), the petitioners filed the subject Art.
78 proceeding, seeking “to annul the Board’s decisions.” The petitioners alleged that “the Board
failed to provide proper advance notice of the votes,” had “exceeded its authority; and . . . the
Contract is illegal.”
The respondents had moved to dismiss, “primarily on the grounds that the petition
was untimely and that the Business Judgment Rule insulated the Board’s actions.” The
petitioners had cross-moved for sanctions, alleging frivolous litigation and that the respondents
had committed “various alleged bad acts.” The court had dismissed the petition on “the ground
of untimeliness, while also addressing the Business Judgment Rule and other issues” and referred
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the respondents’ request for attorneys’ fees, “for which petitioners’ proprietary leases provided,
to a referee to hear and report.”
The respondents’ attorneys (Attorneys) requested $254,000 in attorneys’ fees “for
all work, including pre-hearing letter briefs and preparing for the hearing, up to, but not
including, the one-day hearing” before a Special Referee. The Referee recommended that the
respondents “be awarded $161,000.” The Referee reduced the requested legal fees based on
“double billing, block billing, lack of complexity, failure to use more associate (as opposed to
partner) time, and other miscellaneous grounds.” The Referee found that the Attorneys’ hourly
rates were reasonable and they had performed the work that they alleged was performed. The
Attorneys disagreed with the reductions based on “double and block billing and the other
grounds for reducing the fee award.” The Co-Op’s by-laws provided that the respondents were
“entitled to ‘fees on fees,’ and the Attorneys had requested “an additional $166,396 for . . . the
fee hearing itself and posthearing submissions ($39,124) and . . . to analyze the Referee’s Report
and move to confirm/reject” the report (($127,272).
The petitioners argued that the litigation involved “neither novel nor difficult
questions; . . . the reductions for block and double billing were correct; . . . the award should be
further reduced by $40,000 because [Attorneys’] hourly rates were excessive and [the Attorneys]
used partners, rather than associates, for the bulk of the work.” The respondents had also
requested an additional $37,827, for their services. In total, the respondents sought “$464,164
($254,000 + $39,124 + $127,272 + $37,827 + $5,941 in disbursements).”
The court noted that a determination of reasonable legal fees is generally based
upon “time and labor required, the difficulty of the questions involved, and the skill required to
handle the problems presented; the lawyer’s experience, ability and reputation; the amount
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involved and benefit resulting to the client from the services; the customary fee charged by the
Bar for similar services; the contingency or certainty of compensation; the results obtained; and
the responsibility involved. Significant in the inclusion is the factor of the amount involved.”
The court stated that “one perspective” is that for a law firm to request “the
staggering sum of $464,164,” based upon winning a motion to dismiss on the grounds that a
claim was untimely, in “a relatively straightforward CPLR Article 78 Petition commenced by
several middle-class tenants . . . is shocking and disturbing, highway robbery without the sixgun. Society cannot devote such huge resources to such a simple court proceeding (which, after
all, accomplished nothing) and survive, much less prosper. Such an outrageous figure sounds
like a typographical error or an April Fool’s joke; if it is not, it merits ‘fee shaming,’ public
humiliation, and possible sanctions. For such egregious overreaching, a court could, and maybe
should, award nothing. After all, these days, that same $464,164 (incidentally, significantly
more than twice the $208,000 annual salary of a New York State Supreme Court Justice; . . .)
could buy you a one-bedroom co-op apartment on the Upper East Side of Manhattan, . . . with a
24-hour doorperson, live-in resident manager, concierge, laundry room, and on-site parking
garage. . . .” The court also noted that “$450,000 could buy a four bedroom private house in
Nassau County. The court observed that “we are not talking mere Monopoly money here!”
However, the court offered “another perspective.” The court described the
Attorneys’ papers as “long, and they are beautiful: well-organized, well-written, and wellreasoned. They are predictable, but in the best sense of that term; [the Attorneys] argued just
what you would expect, just what it had to, and just how it had to. They were lengthy of
necessity, because petitioners’ original attorney (who was not on the fee request) made life
difficult for respondents, with unfounded accusations of improprieties, the request for sanctions,
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and matters that, if not strictly relevant, no lawyer worth his or her salt would ignore. Fish gotta
swim, birds gotta fly, and lawyers gotta litigate. Arguments made in moving papers could also
be found in reply papers, ad nauseum, etc., but that is how lawyers usually argue, and sometimes
win, cases. In short, [respondents’ attorneys] did what lawyers do, submitted excellent papers,
and prevailed.”
The court found that the Attorneys had performed the work that they had claimed
they had performed. Additionally, the court declined to reduce the legal fees because of “double
billing,” since it appeared that “the attorneys were collaborating, not duplicating.” Moreover, the
court found that the block billing was not improper, since “determining what work [the
Attorneys] did, and that the work was on this case, was easy enough.” The court also rejected
the argument that the Attorneys “should have used more associate time,” since “experienced
partners charge more but work quicker.” The court did, however, challenge “the time spent on
respondents’ cross-motion to dismiss,” for the work other than the work done on the Statute of
Limitations [SOL] argument.
The court explained that since the respondents’ motion to dismiss “did not seek
dismissal based upon an objection in point of law, but instead sought relief on the merits,” the
trial court had properly “denied those branches of the motions.” The court noted that “courts
frown on the making of a motion by a respondent on the presumably narrow ground of a single
defense while at the same time including on the motion all the evidence the respondent has on
the merits and asking that it be allowed to serve an answer if the motion is denied. It amounts to
the respondent’s attempt to get two bites at the apple.”
The court further stated that the respondents’ SOL defense was “based on a point
of law (and succeeded). However, its Business Judgment Rule defense was more of a factual
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defense on the merits.” The court opined that the “[r]espondents would have achieved the same
result – dismissal with prejudice” had the SOL argument been their only argument. The court
noted that if the SOL defense failed, the “respondents could have served an answer asserting the
Business Judgment Rule defense” and other defenses. The court reasoned that “[h]ad
respondents’ defense been limited to untimeliness, the savings would have been considerable.”
The court was “troubled, almost haunted, by the idea of awarding almost half a
million dollars to attorneys who simply prevailed upon a court to dismiss an untimely
proceeding, and not in the context of industrial or technological behemoths battling each other
for market supremacy, but in the context of a handful of middle-class cooperators upset with a
Board of Directors’ decision (and who presumably paid their own two sets of attorneys).” The
court further stated that “[b]y requesting astronomical fees, attorneys are in danger of killing the
goose that laid the golden egg. Litigation tends to be lengthy and expensive. . . . Courts,
attorneys and litigants can all take steps to prevent civil cases from becoming pricey
boondoggles. . . . [Attorney’s fees should be] at a cost that [is] proportionate to the nature of
disputes.” The court noted that the New York City Bar has requested that attorneys “eschew
litigation tactics like asserting defenses . . . that could . . . burden the parties.” Additionally, the
court noted that the United States Court of Appeals (Second Circuit), had stated that “a litigation
loser ‘should not have to pay for a limousine when a sedan could have done the job.’”
In sum, the court believed that the case “should have been litigated, and would
have been dismissed, solely on [SOL] grounds. Even if that had not succeeded, respondents
would have prevailed on their business judgment rule defense; the limitations argument was not
life-or-death; gold-plated lawyering was not needed.” The court acknowledged that the
respondents’ attorneys “probably needed two partners to do everything it did as well as it did.
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But another approach could have achieved the same result: the partner in charge could have
walked out into the hallway, grabbed the first mid-level litigation associate that walked by, and
said, ‘Our client is being sued; it’s untimely; get it dismissed.’ Such an approach would, the
Court finds, have resulted in fees, including disbursements, of not more than $175,000 (which
may not seem like an awful lot of money, but could buy you a 55-foot yacht, equipped with
multiple staterooms; a salon/galley/dining area; a washer-dryer; and stall showers).” Thus, the
court held that $175,000 was the reasonable amount of fees, including disbursements.
Comment: This decision addresses several issues that often arise with respect to
claims for legal fees. As this decision illustrates, “block billing” is not per se improper. Block
billing involves lawyers aggregating multiple smaller tasks into a single “block” entry, for which
a single time value is assigned. Some matters may lend themselves to many discrete time entries
and such separate time entries may be necessary to permit a client or court to evaluate the
reasonableness of legal fees. However, with respect to many types of matters, a plethora of
separate time entries for each technically separate act could result in attorneys constantly
interrupting their overall work so that they could spend time filling out contemporaneous time
records. This may impede their ability to remain focused upon addressing the clients’ immediate
needs. Thus, New York courts, including the subject court, have held that “block billing” is
permissible, as long as the court and/or client can reasonably determine what work was
performed.
The subject court also recognized that using partners, rather than associates, is
also not necessarily improper. The court noted that partners may bill more, but usually work
faster. In many cases, a partner’s experience and skills best serve the interests of the client. Of
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course, in many situations, e.g., when dealing with less complex or repetitive matters or basic
research, it may make sense to use mostly associates rather than partners.
Some clients complain that their bills are too high, because there was too much
partner time on a matter. However, some clients complain when they receive an unsuccessful
result, that they did not receive enough partner time and attention. Staffing decisions will often
depend on many factors, including without limitation, the nature of the matter, the size of the
controversy, the complexity of the issues, the preferences and financial strength of the client,
pertinent time constraints, as well as the expertise, experience and availability of partners and
associates, etc.
The subject decision also recognized that more than one lawyer in the room or on
a telephone call is not necessarily duplication. It may represent “collaboration” that is beneficial
to the client. Many clients seek to use firms that have multiple lawyers precisely because they
want a firm that has a “deep bench” of attorneys with different areas of expertise, skill sets,
relationships and billing rates. Moreover, since lawyers do not control the schedules of the court,
adversaries or clients, or the professional demands of their other matters, it is often necessary to
staff larger matters with more than one experienced attorney. Furthermore, when dealing with
significant commercial matters, clients expect their lawyers to communicate with each other and
know that they would be ill served if the lawyers functioned like separate “silos.” Of course, in
certain instances, matters may be overstaffed and overworked.
Here, the court acknowledged that the adversary’s parties’ attorneys made it
“difficult” for the respondent’s attorneys. Although clients and attorneys may be reasonable and
highly professional, some adversarial parties and counsel may employ tactics which cause legal
fees to “skyrocket.” In such cases, if a party without proper justification, caused a large
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expenditure of legal fees, they should not be heard to complain that their adversary’s legal fees
were excessive. They caused the problem.
Some courts believe that attorneys could have limited their arguments or claims
and still achieved a successful result. This court made that observation. In many situations, that
is absolutely correct. However, there are also times when attorneys and clients believe that it is
prudent to advance multiple claims, defenses and arguments based on the positions advanced by
the adversary and the inability to know which positions will resonate with the court. Some will
say that experienced lawyers should have enough experience to know which argument will be
enough to achieve a favorable court decision. While that may be true in many situations, one
need only to look at appellate decisions that include dissenting and/or concurring opinions or
decisions that reach a result based on a procedural or substantive ground that was not advanced
by either party, to see that even experienced lawyers may not know how a judge will view a legal
argument or a factual record. Attorneys may be criticized for failing to advance a viable
argument, without a reasonable justification for such omission. Obviously, lawyers should not
advance frivolous arguments.
In the underlying case, the Board apparently believed that the parking contract
was very important and should be defended by its chosen law firm. However, the court
expressed concern that some “middle class” corporate shareholders would be liable for
approximately $460,000 in fees, on top of the fees that they had paid to their own lawyers and
believed that the requested fees were high, given the subject legal issues.
This case illustrates why co-op shareholders and boards (and many other parties)
should strive to resolve their differences without resorting to litigation. Although co-op boards
often prevail (usually based on the Business Judgment Rule) and recover legal fees, a court’s
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view of reasonable legal fees is not necessarily the same amount reflected on the law firm’s
invoices. Thus, a co-op board that wins a case against a shareholder may still be “out of pocket”
for significant legal fees. Moreover, shareholders who sue their boards and lose, may have to
pay the legal fees for both their attorneys and the attorneys for their co-op board.
Accordingly, in most cases, “feuding” co-op boards and shareholders should view
litigation as a last resort. They should endeavor to resolve their issues through negotiation and/or
mediation. However, there are times when some people are so unreasonable, that litigation is the
most viable path to a resolution. In many cases, the courts have been very helpful by
encouraging the parties to engage in settlement discussions.
Additionally, with respect to co-op/condo board disputes with individual
apartment owners, the parties should bear in mind that prospective purchasers do not want to buy
apartments in buildings that are encumbered with law suits. Prospective purchasers may be
concerned about prospective assessments for unpredictable legal fees and significant damage
awards. Moreover, some litigations highlight problems relating to a building’s structural or
operational problems. Such litigation may cause lenders to reject mortgage and/or refinance
applications and thereby materially decrease the value of all apartments in a building.

Cruz v. Seward Park Hous. Corp., Sup. Ct., N.Y. Co., Index No. 155244/2016, decided 7/6/18,
Engoron, J.
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Foreclosures – Mortgagor Entitled to Recover Legal Fees as the Prevailing Party – Hourly
Rate and Billed Hours Reasonable – Not-For-Profit Legal Provider May Recover Fees –
Attorneys Should Not Be Held to Ideal of Perfect Efficiency – Court would Congratulate
Attorney For His Preparation Time For the Appeal and Use of Remote Technology, Not
Criticize Him
A defendant mortgagor had prevailed in a United States District Court (E.D.N.Y.)
foreclosure action.

The mortgagor then sought recovery of reasonable attorneys’ fees and

expenses pursuant to N.Y. Real Property Law (RPL) §282. The court had granted summary
judgment to the mortgagor and also held that the mortgagor was entitled to attorneys’ fees and
costs as the “prevailing party under the state statute.” The Second Circuit had affirmed. Thus, the
court had to then address the amount of attorneys’ fees to be awarded.
The mortgagee argued that the mortgagor’s lawyer was a “not-for-profit legal
service provider that represented (mortgagor) without cost and thus did not actually charge him
any attorneys’ fees” and therefore, the mortgagor may not recover any attorneys’ fees.
The mortgagee had cited no authority for that argument. The court stated that “[i]ts
best expression, which plaintiff does not advance, is that RPL §282 mandates an award of
attorneys’ fees for a prevailing mortgagor only when those fees are ‘incurred by’ the mortgagor,
and since (mortgagor) was represented on a pro bono basis, he did not ‘incur’ any fees.” The court
noted that “[t]his is in contrast to statutes in the cases that (mortgagor) has cited, which provide
for a discretionary award of fees to a non-profit provider regardless of whether the represented
party ‘incurred’ any fees.”
The court found that the mortgagee had waived that argument and that its argument
went to the right to recover fees, rather than the amount of the fees. The mortgagor had previously
moved for fees as part of his prior summary judgment motion and the court had granted the motion
as to fees. In opposing the summary judgment motion, the mortgagee had not raised the argument
that the mortgagor was not entitled to fees based on counsel being a not-for-profit corporation.
1
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Moreover, the mortgagee had not sought reconsideration of the court’s decision nor did it raise
that issue on appeal. Therefore, the court held that the mortgagee “waived the argument by not
raising it nearly 18 months ago when (mortgagor) first moved for a determination that he had a
right to recover fees.”
The mortgagee also argued that the counsel fees sought exceed the “prevailing rates
in this district….” The mortgagor sought $350 per hour for the attorney “principally in charge of
this matter in the District Court and on appeal….” (principal attorney). The principal attorney
had six years’ experience and had lowered his rate to $100 per hour for administrative tasks. The
mortgagor’s attorney had made other concessions such as not seeking reimbursement for time
spent on their “supplemental (post-Second Circuit decision) motion for attorneys’ fees, to which
they are clearly entitled.” The mortgagor also sought $500 per hour for each of “four more greatly
experienced attorneys who worked on the appeal, principally in conducting a moot court for” the
principal attorney, although senior attorneys also edited the brief on appeal. The mortgagee argued
that all of the foregoing rates should be reduced to $250 per hour, except for two senior attorneys
whose rates it would reduce to $375 per hour.
The court found that there was “nothing excessive about the hourly rates charged
by these attorneys….” In fact, the court would have awarded the attorney charging $350 per hour,
$400 per hour if he had asked for such rate since such rate would be “fully consistent with rates in
this district.”
The court noted that this was “not a simple mortgage foreclosure action that went
to a default judgment.” Rather, it was a “hard-fought, heavily litigated action in which (mortgagee)
raised a host of arguments which (mortgagor’s counsel) successfully overcame, first before (the
trial court) and again on appeal.” Although the principal attorney may have had only six years’
experience when the case was litigated, the court found that the “quality of his work product was
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that of a much more senior attorney.” The court further stated that “the result he obtained for his
work cannot be gainsaid—this is the only mortgage foreclosure action of the dozens over which I
have presided that resulted in an expungement of the mortgage sought to be foreclosed.” Thus,
the court held that a rate of $350 per hour was “imminently reasonable when compared to the usual
rates charged in this district.”
Additionally, the court could not find “any fault with the rates charged by the more
senior lawyers on the appeal.” They had only charged for a “small fraction of the time expended
in this case.” Furthermore, “appellate work is often more expensive than district court work and
$500 an hour for participating in a moot court and … editing (the trial attorney’s) brief is perfectly
reasonable.” The court noted that if this matter had been handled at the circuit level, pro bono by
a large law firm, the “customary rates would be more than double the $500 per hour that they seek
(although I recognize that such a rate would likely be reduced).” Additionally, the mortgagor’s
attorney had advised the mortgagee’s attorney that “more senior lawyers would be involved in the
appeal and that a much higher fee would likely be the result.” The mortgagee “chose to
unsuccessfully pursue its appeal anyway; it cannot complain about what it knew or should have
known would happen if it did not prevail.”
The mortgagee also criticized the “particular time entries as unnecessary or
excessive, leading to an unreasonable amount of time expended.” The court explained that the
mortgagee is “not entitled to hold (mortgagor’s) counsel to an ideal of perfect efficiency.” Thus,
the court stated that “[n]o lawyer can achieve that and to say that the time expended was reasonable
does not require it.” Accordingly, the court rejected the mortgagee’s arguments as to rates and
time expended.
The court also stated that the time entries were “reasonable” and were sufficiently
detailed. The court observed that there is “no requirement that (mortgagor) set forth the substance
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of what was discussed or researched. Viewed in their totality, the amount of time spent in meetings
and telephone conferences both with the client and between co-counsel are reasonable, as is the
amount of research time.” The court further found that charges for time travelling to and from
court are permissible. The court also opined that “[n]one of the other picayune objections to work
done at the district court level have merit.”
Additionally, the mortgagee argued, inter alia, that the mortgagor’s counsel should
not have charged time for listening to other appellate arguments before the same appellate panel
in preparing for his argument. The court stated, “what a smart thing (mortgagor’s) counsel did. I
cannot imagine better preparation for appearing before the Second Circuit than listening to how
different judges handle arguments and learning what they expect of the lawyers. Even experienced
appellate lawyers would benefit from this (and I suspect often do it).” The court asserted that the
mortgagor’s counsel “should be congratulated for preparing so thoroughly, not criticized for the
relatively modest amount of time it took.”
Similarly, the court found it appropriate that the mortgagor’s counsel spent two
hours researching the “techniques for participating in video arguments.” The court itself had
participated in CLE panels on the subject of “the nuances of video argument as opposed to live
argument, when to speak, how to handle judges speaking over the lawyer and each other, potential
technical failures and how to recover from them, and a host of other issues that arise in the video
argument context.” The court stated that spending two hours “to become familiar with this
relatively new form of advocacy is to be commended, not criticized.”
The mortgagee had also objected to the expenditure of 12 hours for oral argument
preparation and 13.8 hours for moot court practice sessions. The court stated that “a total of 25.8
hours of preparation for an argument before the United States Court of Appeals for the Second
Circuit does not strike me as excessive.” The court even hazarded “a guess that there are times
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the panel of the Second Circuit wishes that the lawyers would have undertaken that level of
preparation.”
Accordingly, the court awarded the mortgagor attorneys’ fees in the amount of
$12,145 for work at the district court level and $29,030 for the appeal, for a total of $41,175.
Comment: This decision illustrates how courts are not generally sympathetic to a
losing party’s complaint that the prevailing party’s legal fees are excessive, when the prevailing
party’s legal fees are substantially driven by the strategy pursued by the losing party.
A party that loses at the trial level may have every right to pursue an appeal.
However, that party should expect that if they lose the appeal, the prevailing party will be entitled
to significantly more legal fees above those incurred at the trial level.
This decision also illustrates how judges, most of whom were in practice before
ascending to the bench, understand that attorneys need to spend time in order to prepare for oral
argument before any court, whether it be a trial court or an appellate court. The court noted that
many judges wish that lawyers would have spent more time preparing for their oral argument and
an effort to prepare is something to be praised, not criticized.
Avail Holding LLC v. Ramos, U.S. District Court, E.D.N.Y., Case No. 19-cv-117, decided
Dec. 7, 2020, Cogan, J.
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Commercial Landlord-Tenant-Guaranties – Attorneys’ Fees – Guaranty Language Did Not
Provide For “Fees on Fees” – Pre-Judgment Interest Awarded on Legal Fees – Legal Fees
Are Recoverable Even Though They Had Been Incurred, But Not Paid and There Was No
Written Retainer Agreement
A landlord commenced an action to recover on guaranties, following a breach of a
commercial lease (Guaranty Action). The landlord had moved for attorneys’ fees and costs
incurred in litigating this action, attorneys’ fees and costs arising from the subject motion (fees on
fees) and prejudgment interest on the foregoing amounts, pursuant to CPLR § 5001. The landlord
also moved for the same relief in connection with a related action brought by the landlord’s tenant
alleging wrongful eviction (Wrongful Eviction Action). The two actions had been joined for
discovery and trial.
A defendant guarantor (“A”) moved in the Guaranty Action for summary judgment
dismissing the landlord’s claim for attorneys’ fees and costs. The court had denied the motion.
The court had previously granted the landlord partial summary judgment on the “basic issue of
liability.” Additionally, the court rejected “A”’s argument that the claim had been released
pursuant to the tenant’s bankruptcy plan.
The court reasoned that the landlord was “asserting its claim for attorneys’ fees
directly against (“A”), in its capacity as (tenant’s) guarantor, rather than against (tenant) or its
assignees….” Moreover, the guaranty specified that the guarantor’s liability “shall not exceed the
indebtedness of the tenants except that the landlord may recover the cost of collection (including
attorneys’ fees) in connection with its enforcement of the guaranty,” and “the First Department
has already held that the guaranty entitled landlord to collect attorneys’ fees in connection with
this collection proceeding and that the release of (tenant’s) obligations to the landlord did not
change this result, as the guaranty explicitly provides.”

1
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“A” and the landlord moved for summary judgment in the Wrongful Eviction
Action. The court granted summary judgment in the landlord’s favor, dismissing “A”’s complaint
and dismissing the landlord’s counterclaim for attorneys’ fees and costs.

The landlord’s

counterclaim for attorneys’ fees in the Wrongful Eviction Action failed because the “A” was acting
as the tenant’s assignee and “A” was a released party under the bankruptcy plan. The court had
not addressed arguments relating to the landlord’s claim for attorneys’ fees under the guaranty,
since such relief had to be sought in the Guaranty Action.
The subject motions involved the issues of whether the landlord was “collaterally
estopped from seeking attorneys’ fees and costs incurred in the Wrongful Eviction Action”,
whether the landlord is entitled to fees on fees and whether the landlord is entitled to prejudgment
interest on its ultimate award of attorneys’ fees.
The court held that the doctrine of collateral estoppel was inapplicable. Such
doctrine bars parties from “relitigating previously decided issues where, among other things, ‘the
issues in both proceedings are identical….’” The issue before the court in the Wrongful Eviction
Action was whether “A”, “in its capacity as (tenant’s) assignee, was liable for (landlord’s)
attorneys’ fees and costs.” The court declined to decide whether “A” could be liable in its capacity
as the tenant’s guarantor, since the issue had to be raised in the Guaranty Action, which the
landlord now raised.
The court held that “A” “is liable for the reasonable attorneys’ fees and costs that
(landlord) incurred in connection with the Wrongful Eviction Action and in the bankruptcy
proceeding.” The court found that the guaranty “covers these expenditures.” The court noted that
“A” failed to obtain a final judgment against the landlord in the Wrongful Eviction Action. Its
complaint had been dismissed. The court explained that the landlord’s reasonable attorneys’ fees
and disbursements in that action were included in the guaranteed “indebtedness”. Additionally,
2
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the fees that the landlord incurred in the bankruptcy proceeding were also recoverable as
“indebtedness” under the guaranty, since they resulted from the tenant’s default under the lease.
The court further explained that the landlord’s release of the tenant and its assignees
in the bankruptcy proceeding merely released “those parties from their obligations under the lease.
It did not eliminate the obligation itself or alter (“A”’s) liability under the guaranty….” The court
observed that a guarantor’s “liability for corporate debt is not affected by the corporation’s
bankruptcy filing” and the guaranty had provided that “any change in the status of (tenant) shall
not release Guarantor from liability under this Guaranty”; “Guarantor … specifically assumes any
and all risks of a bankruptcy or reorganization proceeding with respect to the (tenant)” and “in the
event a settlement is made with (tenant) for less than the amount due (landlord), guarantor shall
not be released from liability for the balance still due (landlord) even though (tenant) shall have
been released from said indebtedness….” Thus, the court held that “A” remained liable for
reasonable “attorneys’ fees and costs that (the landlord) incurred in connection with the Wrongful
Eviction Action and the bankruptcy proceeding.”
With respect to fees on fees, i.e., the landlord’s right to recover attorneys’ fees
incurred in bringing the instant motions to collect attorneys’ fees, “A” argued that the guaranty
“lacks the specific language required for the recovery of fees on fees.”
The court explained that an award of “fees on fees must be based in a statute or on
an agreement …” and that an “attorneys’ fee provision must be strictly construed, as it ‘is contrary
to the well-understood rule that parties are responsible for their own attorneys’ fees….’”
The subject guaranty referred to “all indebtedness” and that was defined as “all
rental obligations of (tenant) …, arising under and pursuant to the Lease, which includes
‘reasonable attorneys’ fees and disbursements’ that the landlord incurs in successfully defending
or prosecuting any action in connection with the lease….” The guaranty also covered payment for
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the “costs of collection (including attorneys’ fees) in the event that (landlord) is required to pursue
collection proceedings against Guarantor hereunder….” The court stated that neither clause
provides for fees on fees. Thus, the court held that landlord was not entitled to fees on fees.
With respect to prejudgment interest, the landlord argued that since the lease and
the guaranty provide for attorneys’ fees as “a matter of contract”, it may recover prejudgment
interest on these fees pursuant to CPLR 5001. The court stated that the “calculation of prejudgment
interest on a fee award … should be … the date the court determined that plaintiff had prevailed
on its claim and was therefore entitled to award of attorneys’ fees.”
“A” argued that since the lease and guaranty provide for attorneys’ fees as a matter
of contract, it may recover prejudgment interest on those fees pursuant to CPLR 5001. “A”
countered that CPLR 5001 is inapplicable since landlord’s attorneys’ fees “are not damages for
breach of contract.” The landlord contended that the landlord never demanded payment of
attorneys’ fees, and therefore, there has been no breach and absent a breach, there can be no claim
for breach of contract and a right to prejudgment interest under CPLR 5001.
CPLR 5001 provides that “interest shall be recovered upon a sum awarded because
of a breach of performance of a contract” and that “interest shall be computed from the earliest
ascertainable date the cause of action existed.” The court distinguished cases cited by “A”, on the
grounds that unlike those cases, the attorneys’ fees “are being awarded ‘because of a breach of
performance of a contract’ and after disposition of that claim….”
The court then noted that fees had been incurred at “various points in both actions.”
The court stated that fees had been incurred throughout the course of these “closely related actions
and because all recovery stems from (“A”’s) liability as guarantor, the date from which interest
shall be calculated will be the midpoint between July 25, 2016, the date (“A”) was found liable
under the guaranty and the date of the ultimate attorneys’ fees order, yet to be determined….”
4
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With respect to the reasonableness of the costs and fees, “A” argued that landlord
may not recover fees it had not paid, and it was not obligated to pay legal fees where there was no
engagement letter.
The court explained that a “written engagement letter is not required for the
recovery of attorneys’ fees….” Moreover, “A” had failed to cite “any authority requiring denial
of attorneys’ fees that had been incurred, but not yet paid, and the court could not locate any.”
Furthermore, the guaranty did not contain any reference to reimbursement.
Additionally, the lease provided for attorneys’ fees and disbursements “which
Landlord may incur or pay out”. Thus, payment of legal fees was not a “prerequisite to maintaining
a claim for attorneys’ fees….”
Accordingly, the court held that the landlord may “recover reasonable attorneys’
fees and costs incurred in connection with the underlying litigations, with prejudgment interest
pursuant to CPLR 5001 at the midpoint date between July 25, 2016 and the date of the ultimate
attorneys’ fee order.” The court denied the landlord’s motion seeking attorneys’ fees and costs
incurred in moving for fees and costs (i.e. fees on fees). Finally, the court referred the matter to a
Special Referee to hear and report with respect to the amount of reasonable attorneys’ fees and
costs.
Chip Fifth Ave. LLC v. Quality King Distrib. Inc., Supreme Court, New York Co., Case No.
161128/2015, decided Feb. 26, 2021, Goetz, J.
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Sale of Not-For-Profit Healthcare Facility
Approved Over Objection of Attorney General Price Fair and Reasonable and Furthered the
Interests of the Organization - Valid Reasons For
Not Accepting Highest Bid
A petitioner, not-for-profit corporation, “owns . . . a licensed 82-bed residential
healthcare facility” (facility) and a 7.59 acre parcel of real property. The petitioner applied “to
sell the facility and substantially all of its assets” to a purchaser (Purchaser) for $3,457,501. It
asserted that this was “not the highest offer, but fair and reasonable, and accepted based on
petitioner’s assessment of [Purchaser’s] ability to maintain quality care” and the petitioner’s own
financial concerns. The Attorney General (AG) objected to the sale, since the Purchaser refused
“to commit to continued operation of the facility for a minimum five-year period after the sale.”
The court held that “the consideration and terms of the sale were fair and
reasonable and would promote petitioner’s purposes and interests of its members.” The
petitioner had conducted diligence as to all potential purchasers. There was no evidence that the
Purchaser “planned to flip the property, as was of concern to the AG.” The court explained that
given the petitioner’s “financial status, the risk of the facility closing was more imminent if it
was not sold” and authorized the transfer to the Purchaser.
Most of the petitioner’s revenue is derived from Medicaid reimbursement and the
reimbursement rate was “inadequate to cover its operating expenses.” The petitioner was
concerned that it would run “out of cash” and a failure to sell would harm “its mission” and “its
nursing home residents, staff and employees.”
The court explained that:
The procedure set forth in N-PCL 510 and 511 is “designed to
preserve charitable assets to serve public purposes”. . . . The
Attorney General is made a statutory party to applications under N1

PCL 510 and 511 “to ensure that the interests of the ultimate
beneficiaries of the corporation, the public, are adequately
represented and protected from improvident transactions”. . . . In
determining whether to grant an application under N-PCL 510 and
511, the Court “must assess whether ‘the consideration and the
terms of the transaction are fair and reasonable to the corporation
and that the purposes of the corporation or the interests of the
members will be promoted’”. . . .
An appraisal estimated that “the going concern value” of the petitioner’s assets
and operations was $4.5 million. That appraisal assumed receipt of a NYS Department of Health
grant. However, the grant had expired and that reduced the “going concern value.” The
petitioner had received five offers. Most offers were in the range of $4,000,000.
The petitioner evaluated each offer, including the proposed purchase price, “the
quality and culture of the potential purchasers’ other long-term care facilities, the potential
purchaser’s apparent ability to preserve quality nursing home services . . ., the relative certainty
of successfully completing the transaction, and the purchaser’s overall ability to achieve
[petitioner's] mission and economic objectives.”
Although the Purchaser’s offer was not the highest, the petitioner accepted such
offer based on its assessment of the Purchaser’s “ability to maintain quality care” in the region.
The Purchaser had acquired and/or was in the process of acquiring, through its affiliates, other
facilities in the same region. Moreover, the petitioner had “doubts about the ability [of other
potential purchasers] to consummate a transaction at the prices that they had offered,” and their
ability “to structure the transaction so that all liabilities would in fact be adequately assumed.”
The petitioner argued that since the Purchaser would continue to operate the
facility as a nursing home and make “the transition in ownership smooth for both patients, staff,
and employees,” the purposes and interests of the petitioner’s members would be promoted by
2

the sale. Furthermore, absent the subject sale, the petitioner would likely have to close the
facility.
The AG countered that the transaction should not be approved unless the
Purchaser committed to operate the facility for five years. The AG noted that two New York
City based non-for-profit nursing homes had closed after they had been purchased by “forprofits.” “Based on the expectation that the for-profits would continue to provide . . . nursing
services on the sites,” the AG had not objected to and the Supreme Court had approved those
sales. However, those for-profits “subsequently terminated the nursing home operations within
one year of the purchase.” One “for-profit sold the . . . real estate to developers at a substantial
profit.” The AG argued that since the subject facility was located close to a ski resort, the
Purchaser may terminate the nursing home and sell the property to the developer for a profit.
The AG also cited potential “risk of transfer trauma to [these residents] if they are forced to
relocate. . . .” and the “purposes” stated in the petitioner’s Certificate of Incorporation.
The petitioner asserted that the sale of its Adirondack region facility could not be
compared to a sale of a nursing facility in Manhattan, which was the location of a recent
transaction cited by the AG. Additionally, there was no evidence that the Purchaser intended to
flip the property and rezoning the subject property for commercial purposes would involve a
very lengthy process. Additionally, the petitioner submitted an appraisal that valued the property
at $1,540,000, since it was “zoned for ‘Public and Semi-Public’ uses, which excludes tourist
accommodations.”
The court concluded that under all of the circumstances, “the consideration and
the terms of the sale are fair and reasonable” and “the sale will promote petitioner’s purposes and
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the interests of its members” and based on the petitioner’s financial condition, there was a real
risk that the facilities would be closed imminently, if the facility was not sold.
The AG had asked for additional time “to conduct a full real estate appraisal” and
to provide “an affidavit regarding the ‘reasonable likelihood’” of “a change in zoning.” The
court denied that application, explaining that even if the appraiser finds that “the real property is
worth more than $1,540,000 and a zoning change is reasonably achievable,” the record is devoid
of any evidence that the Purchaser would sell the property or “use it for anything other than a
skilled nursing facility.” Accordingly, the court granted the petition and authorized the transfer
of title to the Purchaser.
Comment: Disclosure - My firm is counsel to a purchaser of one of the nursing
facilities located on the lower eastside of Manhattan which was cited by the Attorney General.
Not-for-profit and religious organizations, as well as private sellers, may have
valid reasons to sell to a bidder that did not submit the highest bid. For instance, the highest
bidder may not have a good reputation for timely closing on a transaction. If a bid is
unrealistically high and subject to financing, the bidder may be unable to obtain necessary
financing and the property may then become entangled in litigation. Moreover, a high bidder
may require conditions that are unacceptable, such as a lengthy due diligence period, a lengthy
closing date, an unreasonably low deposit, or the obtaining of land use approvals.

Matter of Adirondack Tri-Cnty Nursing & Rehab. Cntr., Sup. Ct., Warren Co., Index No. 64771,
Muller, J.
HF 12016613v.1
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Foreclosures-Religious Corporations Law Section 12(9)-Mortgage Deemed Invalid –
Lacked Proper Corporate Resolution and Prior Approval Of The Attorney General Or A
Court – Record Unclear As To Whether The Mortgage Was In The Best Interests Of The
Congregation And Furthered Its Corporate Purposes
A plaintiff moved for, inter alia, a summary judgment dismissing a defendant church’s
(church’s) answer, and for an order pursuant to Religious Corporations Law (RCL) § 12(9),
confirming a previously executed mortgage. The plaintiff also moved for an order confirming a
referee’s report reforming the mortgage “nunc pro tunc from its execution, to include the full legal
description” and granting a judgment of foreclosure and sale. The church cross moved for an order
declaring that the subject note and mortgage were unenforceable, null and void, denying approval
of the mortgage as it is not “in the best interests of defendant” and dismissing the complaint with
prejudice.
The plaintiff had commenced a foreclosure action on a mortgage which encumbered the
church’s property. By a deed dated Jul. 3rd, 1996, the property had been conveyed from an
individual to the “Grace Christian Church, A California Corporation….” There is no recorded
deed further conveying the property to anyone else.
On Nov. 13th, 2007, a mortgage on the property was given by “GRACE CHRISTIAN
CHURCH, A New York Religious Corporation, … in favor of the plaintiff” to secure a $350,000
note. At the time, the property had been encumbered by a mortgage in favor of “American Church
Mortgage Company (ACMC).” Pursuant to the terms of the note, the church had to make monthly
payments of interest from Dec. 13, 2007 through the maturity date of Nov. 13, 2008, unless the
maturity date was extended for one year. To obtain the one year extension, the church had to give
prior notice to the plaintiff, and pay an extension fee in the amount of $7,000. The note required
that the church deposit with the plaintiff $56,000 from the loan proceeds, for payment of interest
for the first year.
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The plaintiff alleged that on Apr. 30, 2010, the church defaulted on the note by failing to
pay the entire balance due. The church alleged that the mortgage had been executed without the
consent of the Attorney General (AG) as required by the RCL and that the loan was usurious.
The plaintiff had moved for inter alia, summary judgment, an order of reference and an
order authorizing the mortgage nunc pro tunc pursuant to RCL § 12(9). The motion had been
granted on Sept. 6, 2017 and, a referee had been appointed to compute. The church thereafter
moved to vacate the referee’s order and reinstate the answer. The plaintiff moved for an order
confirming the referee’s report and for a judgment of foreclosure. The court had granted the
church’s motion, vacated the prior order and judgment and restored the prior summary judgment
motion to the court’s calendar. The church then cross moved to dismiss the complaint, arguing
that the mortgage was invalid since the defendant was not the “true title owner of the property, that
the mortgage is invalid as the transaction never received approval from (the church’s) congregation
as required by RCL §200, that the mortgage is invalid as it was not approved by (the church’s)
board of directors, that the mortgage should not be retroactively approved as it was not in the best
interest of (the church’s) congregation and that the instant action is precluded as plaintiff failed to
comply with the condition precedent of serving a notice of default.”
RCL § 12(1) “provides that in order to sell or mortgage any of its real property, a religious
corporation must apply for, and obtain, leave of court pursuant to Not-For-Profit Corporation Law
(NFPCL) §511…. ‘The purpose of such requirement is to protect the members of the religious
corporation, the real parties in interest, from loss through unwise bargains and from perversion of
the use of the property’….” Where court approval is not obtained for the transfer of real property
from a religious corporation, the conveyance is invalid….”
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The church was “a religious corporation subject to the requirements of RCL §12(1),” which
had mortgaged it property without leave of court or approval from the (AG). However, pursuant
to RCL §12(9), “the court may authorize a mortgage ‘if it shall appear, to the satisfaction of the
court, that the consideration and the terms of the transaction are fair and reasonable to the
corporation and that the purposes of the corporation or the interests of the members will be
promoted’ (NFPCL §511(d)).”
The church’s pastor and president of its Board of Directors (Board), had testified in a
deposition and had submitted an affidavit on a prior motion. The pastor had stated that (church)
“was experiencing financial difficulties due to decreased contributions from parishioners and that
(the church) needed a short term loan in order to assist in paying the existing ACMC mortgage on
the property and to make repairs.” The pastor had also explained that the subject loan proceeds
were used to make payments on the ACMC mortgage and to pay other expenses such as “energy,
bills, salaries and upgrades.”
The pastor had further explained that in or around May 2007, he had been advised by a
mortgage broker (broker) to obtain a “short-term ‘bridge loan’ to pay expenses while he pursued
permanent refinancing of the existing ACMC mortgage.” The loan proceeds were to be utilized
for retaining a “Proposal Writer/Development Specialist,” “daycare furnishing & setup,”,
“commercial kitchen equipment,” “fitness club set up & equipment,”, “media/web promotion &
advertising,” “set up offices for rental,”, “Administrative Assistant” and “Administrative
Overhead.” The pastor and two other members of the Board had “executed a corporate resolution
authorizing (the church) to borrow $300,000.00.” The pastor alleged that he was surprised at the
closing to see loan documents for a $350,000.00 loan, since only $300,000.00 had been authorized
by the corporate resolution and that notwithstanding the $350,000.00 figure, the church would
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receive only $253,794 in cash proceeds and that a 16% interest rate would be charged. The pastor
asserted that the corporate resolution. had been “altered at the closing to increase the amount to
$350,000.00” and although he initialed the change and signed the resolution at the closing, “the
alteration was not initialed, signed or approved by the other two board members.”
The pastor characterized the subject mortgage transaction as a “sham” and a “bait and
switch.” He alleged that he had been “deluded and pressured” by the broker into “taking on an illadvised short term high interest balloon loan, relying on (the broker’s) representation that the
mortgage would be satisfied through refinancing.” The pastor also alleged that the “attorney hired
by plaintiff to represent (the church) at the closing never consulted (the pastor) or anyone else
concerning what corporate or judicial approvals were necessary to authorize the mortgage and
otherwise did not serve (church’s) best interest in the transaction.”
An appellate court decision enunciated a “two-prong test in determining whether a
conveyance should be ratified under RCL §12(9):”
First, the court must determine that the terms … of the transaction
were not unwise. In assessing the prudence of the bargain,… the
court should look to the conditions prevailing at the time it was
struck… the second prong of the test requires the court to determine
that the sale would benefit the corporation or that the best interests
of its members would be promoted thereby… the court may consider
whether corporate purposes would have been served or the best
interests of the membership promoted at the time the contract was
made, but it should be guided primarily by whether those ends
would be realized in light of conditions prevailing at the time the
issue is presented to the court….
The court noted that an “infusion of cash” was apparently necessary to pay expenses
relating to the property and certain other expenses. Since there was a one year interest reserve, the
loan did not require any immediate payment of monthly interest. The church also had the
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opportunity to extend the loan for one year for a $7,000 fee, giving the church additional time to
seek refinancing before the indebtedness would become due.
The court stated that the “probability that refinancing would have been readily available in
one or two years following closing cannot be determined from the record. If a sensible refinancing
option was not realistic, the subject mortgage loan was doomed to failure as (the church) faced the
obligation to make a substantial balloon payment on the maturity date in addition to its continued
liability under the existing ACMC mortgage.” The court was also concerned about the alteration
of the corporate resolution, which had apparently not been authorized by the two other trustees,
nor was there evidence that the loan was approved by the congregation.
RCL §200 provides, in part, that “the trustee of an incorporated church to which this article
is applicable, shall have no power …, or without the consent of a corporate meeting to incur debts
beyond what is necessary for the care of the property of the corporation”. Decisional precedent
held that the “phrase ‘incur debts’ includes entering into a mortgage which encumbers the property
of a religious corporation and that... the trustees of a congregational church have not power to
mortgage its property without the consent of its members….”
The court further held that “nunc pro tunc approval of a $350,000 mortgage, with a 16%
rate of interest and default interest rate of 24%, upon which it was previously determined that the
amount of indebtedness due and owing as of November 30, 2017, exceeded ($1,000,000), would
not be in (the church’s) best interest as it would likely result in the loss of its house of worship in
foreclosure.” The court cited judicial precedent which held that a transaction would not further
the purpose of a religious corporation, where the transaction would leave a religious corporation
without a house of worship.

5

Accordingly, the court refused to grant nunc pro tunc approval to the subject mortgage and
declared the subject mortgage invalid under RCL §12(1). Thus, the court denied the plaintiff’s
motion to approve the mortgage, without prejudice “to seek any remedy available at law.” The
court noted that a “creditor may sue upon a debt irrespective of the security” and that “an action
may be brought upon a bond secured by a mortgage without reference to the mortgage.” The court
granted the church’s cross motion for summary judgment.
Comment: Generally, in New York, religious institutions cannot enter into mortgage or
sale transactions without the approval of the AG or a court. Real estate transactions with religious
corporations have involved inter alia, litigation involving internal disputes among members of the
congregation as to a proposed transaction as well as disputes with sellers, lenders and developers.
Occasionally, the AG or a court has refused to approve a transaction when the transaction was
viewed to be contrary to the interests of the congregation.
Many religious institutions, throughout this country, are struggling with declining
congregations and revenues, and rapidly escalating costs to maintain very old properties that suffer
from structural and/or mold, roof, window, plumbing, electrical, HVAC (heating, ventilation and
air conditioning) problems. When buildings drain a congregation’s financial resources, the
congregation has less funds to support and further their religious mission. There is less money to
feed the poor, help the homeless, children and elderly.
Some congregations that were located in poor, blighted neighborhoods became “land rich”
because of “gentrification,” urban renewal, etc. Thus, many congregations have sought to sell,
mortgage, lease, rezone their properties or enter into joint venture agreements to develop their real
estate. This is why the AG and the courts have seen a significant increase in number of requests
for approvals of transactions, pursuant to the RCL.
6

While it is important that the AG and the courts review these transactions to assure that
they are in the best interests of the congregations, and to protect congregations from fraudulent or
unwise transactions, it is also important that the AG and courts respect congregations’ rights to
determine how best to further their religious missions. Government may not impermissibly
interfere with congregations’ rights under the Free Exercise Clause of the First Amendment. These
cases will be determined based on the specific facts of each case.

For instance, was the

congregation represented by experienced counsel, were real estate values supported by an
independent appraisal and were the terms of a proposed transaction “market” terms.
Disclosure – My firm is and has been involved in a number of litigations involving these
types of issues.
John T Walsh Enterprises LLC v. Grace Christian Church, Supreme Court, Kings Co., Case
No. 10885/10, decided Feb. 28, 2019, Partnow, J.
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Religious Corporation Entitled to Possession Over Not for Profit Congregation – Case Could Be
Decided Based on “Neutral Principles of Law” – Schism in the Lubavitch Hasidic Community
These summary proceedings “to recover possession of real property would be a simple
licensee holdover proceeding pursuant to RPAPL §713(7), however, these particular properties
have historical significance for all of the parties because the real properties here are owned and
controlled by religious corporations organized under the laws of the State of New York.” When
dealing with actions or proceedings involving religious institutions, “the applicable rules of law
and regulations, and their application to such institutions, excludes any consideration by the courts
of the religious doctrinal differences and beliefs between the parties.” This litigation is part of a
“nearly two decade old controversy between these parties”. Petitioner “A”, a religious corporation,
had been incorporated in 1940 in accordance with Chasidic ritual and “mode of worship of the
Jewish Orthodox faith”, “to acquire real property for that purpose.”
“A” had purchased 770 Eastern Parkway (“770”), in Kings County which became, inter
alia, the “central Synagogue of the Lubavitch movement.” “M”, a non-profit corporation had been
incorporated in 1942, to operate the “educational arm of the Lubavitch movement” and had
acquired the deed to 784-788 Eastern Parkway (“784-788”), property adjacent to “770”. The
central Lubavitch Synagogue now includes both buildings (Synagogue).
Congregation Lubavitch, Inc. (CLI) was incorporated in 1996, as a non-profit corporation,
for the purpose of continuing the work of an unincorporated religious congregation known as
“Congregation Lubavitch”. CLI’s members “regularly attended religious worship and studies at
the Synagogue.” The “Gabboim” are the “managers” of the Synagogue.
In 2004, “M” commenced a Supreme court action against CLI and others seeking
injunctive relief with respect to the removal of a “controversially worded plaque” that “A” and
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“M” had sought to affix to 784-788, to commemorate a significant event. Certain defendants had
been “arrested and prosecuted for the unauthorized removal of the plaque.”
“[S]ecular courts can resolve such conflicts ‘so long as the underlying controversy does
not involve determining religious doctrines or ecclesiastical issues….’” The court found that it
could resolve the subject dispute “without resorting to an examination of the Lubavitch laws and
doctrines.” Thus, that part of the congregation’s motion to dismiss the complaint on the ground
that this controversy is of a “purely religious nature” was denied.
Plaintiffs “A” and “M” hold record title to 784-788 and 770. The congregation argued that
although the plaintiffs held deeds to the premises, they did so pursuant to a “community trust” or
“constructive trust and that the Congregation and its trustees, ‘Gabboim’, have the authority to
make decisions with respect to the maintenance and operation of 770 and 784-788….”
The court found that the congregation had not “proffered sufficient evidence to establish it
has any rights” in such properties “above and beyond plaintiffs.”

In order to establish a

constructive trust, a claimant must establish a “confidential or fiduciary relationship,” “a promise,
express or implied”, “a transfer in reliance on that promise” and “unjust enrichment”. The court
found that the congregation failed to allege any facts that demonstrate these factors and there was
no language in the deed from the prior record owner which “implies the creation of a trust nor is
there any language in the certificate of incorporation of (“M”) which establishes that the properties
it acquires were to be held in trust for the Lubavitch community.”
The court noted that a newsletter interview given by the wife of the prior record owner was
“clearly insufficient” to establish that the prior record owner intended 784-788 “to be held in trust
for the Lubavitch community.” Moreover, such assertion was “belied by a notarized document
signed by (prior record owner) which states that he was voluntarily taking title to the property in
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his name ‘solely as the nominee’ of (“M”), that he never paid or advanced any moneys or other
thing of value towards the purchase, and all payments toward the purchase was made by (“M”).”
“M” explained that the prior record owner had taken title to the property as a “Nominee” “so as to
prevent any price gouging on the part of the seller.”
The court held that the plaintiffs, as record owners, have “the right to possession and the
right to use the properties for any purpose which may be lawful….” A prior court stated that the
“the owner may exclude others from its property” and use the buildings as it “sees fit (subject to
relevant laws, ordinances or regulations)….” The prior court had further held that “(“M”) has title
and fee simple to 784-788 and “the Congregation has failed to demonstrate any interest in or
authority with respect to the use of the property” and therefore “the Congregation has no legal
right to interfere with the installation of the plaque or legal right to install its own plaque….” Such
holding also applied to (“A”) since “A” and CLI had been “joined as necessary and indispensable
parties” in the prior litigation.
A prior court had granted the plaintiffs a final judgment of possession notwithstanding that
CLI’s assertion that it could not be ejected “because it is merely a management corporation formed
by the managers of the Synagogue, it existed separately and apart from the religious corporation
(CLI) and did not itself use or occupy the space at the Synagogue.” Congregation Lubavitch had
been using the Synagogue since the Synagogue was established in 1940 and CLI had “replaced
the unincorporated Congregation” when it was formed in 1996. The prior court also found that
the Congregation “acted and continued to act through CLI.” The Appellate Division had affirmed
the prior ruling that denied CLI’s motion to dismiss the action as a non-justiciable matter on the
grounds that the subject issues could be “resolved without regard to any religious principles or
doctrine”.
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Thus, “the existence of … doctrinal” issues within the Lubavitch community did not render
the action non-justiciable, even if the commencement of the action had been “motivated by that
dispute.” The court emphasized that it may resolve real property disputes involving religious
entities “when it is possible to do so on the basis of neutral principles of law….”
CLI had acknowledged that it lacked “a lease or a license” and the Appellate Division had
previously affirmed the trial court’s awarding of possession to the plaintiffs. However, the
respondents argued that the Congregation and the Gabboim “are not intruders, squatters, or
licensees; but ‘the congregational arm of Petitioner (“A”)’”. They argued that the dispute was
“nothing more than a dispute over the internal governance of (“A”) and the congregation, a deeply
rooted in a religious doctrinal dispute between two factions of the Lubavitch over the theological
status of Grand Rabbi Menachem Mendel Schneerson.” The respondents asserted that although
the case should be dismissed against certain respondents, the prior issues had not been decided
between “M” and “A” and the congregation and the Gabboim.
The respondents contended that pursuant to the Religious Corporation Law (RCL) Art. 5,
“the trustees of (“A”) and (“M”) hold the properties in trust in accordance with ‘the discipline,
rules and usages’ of Lubavitch Hassidism.”

They contended that the Synagogue must be

maintained as “the main house of worship for Lubavitch Hassidism”, under the control of the
Gabboim. Respondents argued that they are “members” of “A” and that “M” “holds the properties
pursuant to an ‘implied charitable trust’ for Lubavitch Hasidism.” Although such trust defense
had been rejected by a prior court, respondents contended that the Supreme court had not
determined the rights of the congregation and the Gabboim.
The court reviewed the extensive trial testimony and documentary evidence.

The

respondents submitted extensive evidence as to the history and operation of the Lubavitch

4
HF 13429127v.1

organizations. The petitioners relied on the prior trial court decision which held that they were the
owners of the subject buildings and had declared that CLI lacked any rights, title or interest in any
of the subject properties. They also asserted that the prior court decisions “rejected all of the
defenses which are asserted by the Respondents in these proceedings.” Although the court found
that witnesses on both sides were credible, it found that the respondents’ arguments were “not
supported by testimonial or documentary evidence”.
The court noted that the subject litigation had been properly authorized “by … internal
governing committees at proper board meetings.” The board “had customarily operated on verbal
authorization following a vote of the board.” The court explained that the fact that a petitioner had
not provided “minutes of the meetings as requested in discovery and inspection by Respondents is
of no consequence.” The respondents had “not presented any evidence or case authority that the
failure of the Petitioner to provide written evidence of the meetings invalidates board action.”
The court then reviewed RCL Art. 5 and explained that the New York Court of Appeals
has followed the “neutral principles of law” approach, “which requires the court to apply objective,
well established principles of secular laws to the issues. In doing so, courts may rely upon internal
documents, such as a congregation’s bylaws, but only if those documents do not require
interpretation of an ecclesiastical doctrine….” A prior Court of Appeals decision held that a
dispute was “non-justiciable because it turned on whether a person had been expelled from
membership in the congregation by the Rabbi.”

That congregation’s bylaws conditioned

membership on whether the “congregant follows the ‘ways of the Torah.’” Thus, the bylaws
required application of ecclesiastical principles and could not be interpreted based on neutral
principles of law.
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The court noted “that in some religious institutions there are express canons, bylaws or
resolutions that determine the rights to real and personal property of the institution and in others,
there are no expressed rules to determine the dispute to personal and real property.”
Although the definition of “corporate membership is limited to trustees for religious
corporations that are Roman Catholic churches…, membership is broader for religious
corporations that are associated with certain other denominations….” “Membership qualifications
and organizational structure – whether hierarchical or congregational – of a church that operates
as a religious corporation are generally determined by the governing body of the affiliated religious
denomination; due to the constitutional principle of separation of church and state, courts and the
legislature will not intrude on these ecclesiastical matters….”
Although the respondents were members of the congregation or Congregation Lubavitch,
formerly CLI, such status did not make them “members of a religious corporation.” In this case,
“the legal arm of the religious corporation is in the hands of the trustee’s/directors.”
The court held that the petitioners met their burden by a preponderance of the evidence.
They were the owners of the premises, which they established by providing a “certified copy of
the deeds of ownership” and executed “purchase money mortgages”. Moreover, ownership of the
buildings had been established by prior court decisions.
Since the petition complied with statutory and decisional requirements, the burden shifted
to the respondents to produce admissible evidence to defeat the petitioners’ possession. The court
then rejected respondents’ defenses.
The respondents had also argued that the proceedings had been commenced in bad faith
for the improper purpose of “wrestling corporate control of Congregation Lubavitch away from
members of Congregation Lubavitch and the management of the Synagogue from the Gabboim,”
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in dereliction of the RCL. However, there was “no testimonial or documentary evidence to support
any bad faith action by the Petitioners against the Respondents.” The petitioners had advised
respondents that their conduct towards the property was “unacceptable” and had raised legitimate
issues of safety as to certain building issues.
The court also rejected the respondents’ argument that they had “incurred extraordinary
expenses in the construction, maintenance and improvement of the Synagogue” and therefore the
petitioner should be “estopped for denying the rights of the Respondents to use and occupy the
demised premises.” The respondents failed to provide evidence of “detrimental reliance by the
injured party.” The court also dismissed a statute of limitations (SOL) defense. There is no SOL
“for the commencement of a summary proceeding based on RPAPL §713(7).” Although these
proceeding may have been motivated by a religious dispute, “RPAPL §713(7) does not require
any factual grounds, good, bad, or indifferent, to commence a licensee holdover proceeding.”
Since there was no evidence that respondents occupied the premises pursuant to a written lease or
other contract, the petitioners “were not mandated to proffer any grounds for termination of the
license for removal, of the Respondents from possession.”
The court noted, inter alia, that “quantum or quantities of the evidence should never to
attempt to overshadow the quality of the evidence.” Here, the respondents’ evidence was often
“unrelated and irrelevant to the material issues of fact in the proceedings.”
The court observed that the Grand Rebbe “was a brilliant man, full of wisdom, discernment
and prophetic.” The “corporate structure of both corporations was a legal mechanism that the
Rebbe, with the assistance of competent counsel, conceived to maintain control possession of the
properties including control of the Synagogue.” “[T]he corporations’ restructure show that the
process of selection of the members of the Board of Trustees of both corporations was not
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‘democratic’ but legal under the laws of this state.” The Rebbe’s counsel had stated that the Rebbe
“possessed the knowledge of the benefits and burdens of leadership and the structures of the
corporations were intentionally ‘not so democratic’.”
The court concluded that the “Rebbe intended to maintain all power and decision-making
authority of both properties in the hands of the Board of Trustees and not the congregation or the
Gabboim or the Respondent corporations.” The court further observed that “hierarchical churches
and other religious institutions reserve their rights to property ownership and management in their
governing authorities such as the archbishop, the bishops, and the like. Parishioners except by
express written agreements have no rights or decision-making authority with regard to real and
personal property” of the institution. Here, the Rebbe had “availed himself of the identical rights
afforded by the NY law that authorizes its members to maintain dominion and control over the real
and personal property owned by the two religious corporations by and through their Board of
Trustees and no other legal entities.”
The court found, inter alia, that RCL Art. 5, “specifically, does not create a statutory trust
in favor of the respondents” and the Rebbe had “narrowed the definition of members to include
the members on the Board of Trustees only and each individual was approved by the Rebbe
himself.” “His plan was intentional and deliberate, and the Court is confident that his belief was
that the religious corporations should determine all matters that involved the buildings owned by
the corporations including the Synagogue and no others.” Although the Rebbe acknowledged the
authority of the Gabboim to manage the Synagogue, his “restructuring of the corporations did not
demonstrate that, the Gabboim or the Synagogue have any control … of the real and personal
property owned by the corporations.”
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The court found that the Rebbe’s legal and structural changes to both corporations were
intended to assure that the property acquired by the Lubavitch movement would be controlled by
the religious corporations. “No such power or authority was ever delegated to the congregation or
the Gabboim; nor was any decision-making power ever granted to the Gabboim or the
congregation over the property owned by the Petitioners corporations.”
The petitioners never stated that the property would not be used as a Synagogue or
suggested that the Synagogue would not be protected as “provided in the certificate of
incorporation and the Religious Corporation Law.” The court held that the petitioners had the
right to occupy the property “as they deem fit as long it is in conformity with the certificate of
incorporation and laws.”
The respondents had not “presented any scintilla of evidence to prove any of the elements
shown to constitute a charitable trust” and the Rebbe’s “plan for the corporations showed the exact
opposite of the claims made by the Respondents.”
The court further explained that this case “has other significance, separate and apart from
the dispute in the Lubavitch community. It could have other far-reaching consequences for the
religious community. No member of a congregation should be able to assert ownership rights to
the religious corporation’s property, particularly based on claims that the congregation made
financial contributions to the purchase, expansion and development of that Church or
Synagogue….” The court explained that “those financial and religious contributions, …, should
not create equal, greater rights or superior rights in the giver than the deed owners of the property;
and certainly, worshippers should not be allowed to encumber the religious corporations’ property
unless expressed in writing in legal documents….”
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The respondents had argued that the Rebbe had “taught its congregants that it was their
obligation to give $770.00 to the expansion of the Synagogue, and they detrimentally relied on his
teaching.” The court stated that “their gifts remained in the form of the stone and mortar that now
constitute the expanded Synagogue and headquarters of the Lubavitch….” The court stated that
the contributions, even though “relatively significant, should not create property rights in the
congregants or Gabboim.”
The court believed that if it accepted the respondents’ position, “[s]uch precedent could
literally open the flood gates for each and every congregant of every denomination in this state
excluding those who have expressed, in writings, to the contrary, to assert the identical claims.
The Court will not set such a dangerous precedent and believes it would violate public policy.”
Accordingly, the court dismissed the implied charitable trust was established or statutory trust
claims. Thus, as the owners in fee simple, “M” and “A” have the “right of possession, and the
right to use the properties for any purpose which may be lawful….”
The court further noted that it was precluded from looking into the religious dispute
between two Lubavitch factions “over their theological differences over the Rebbe.”

Its

determination was based on “neutral principles of law based on both documentary and testimonial
evidence….” The grand Rebbe had granted power to the owners of these properties, and the court
was obligated to enforce the bylaws and the RCL. Thus, the court granted the petitioners a
judgment of possession against the respondents.
Comment: Disclosure – I argued the Congregation Yetev Lev D’Satmar v. Kahana, (9
NY3d 282 (2007) case in the New York Court of Appeals. As this court noted, that decision is
distinguishable from the subject case because the by-laws of the Satmar Hasidic community
embodied ecclesiastical concepts which precluded a decision that could be based solely on neutral
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principles of law. Unfortunately, many religious community legal disputes often involve vague,
ambiguous and or inconsistent corporate governance documents or a lack of such documents.
Congregations would often benefit from retention of counsel to make sure that their organizational
documents are in proper form.
Agudas Chasidei Chabad of the U.S. v. Congregation Lubavitch Inc., Civil Court, Kings Co.,
Case No. 106105/2011, decided April 25, 2020, Thompson, J.
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Landlord-Tenant - Nuisance - Tenant
Had Long History of Making Complaints
and Preventing Owner From Making
Repairs - Notice to Cure Not Required
Where It Would Have Been A Futile Act

A tenant appealed from a final judgment which awarded a landlord possession in
a holdover summary proceeding and denied the tenant a further stay of a warrant of eviction.
The landlord cross-appealed from the final judgment which provided the tenant with “a postjudgment opportunity to cure.”
The Appellate Term (Court) held that the record supported the trial court’s
determination that the tenant had “committed a nuisance . . . by filing repeatedly complaints
against landlord concerning conditions” in the apartment resulting in the placement of violations,
and then consistently refusing to allow the landlord to make the necessary repairs. The trial
court had found that the tenant’s refusal to permit the repairs was “not based on any repair
standards, but ‘upon a visceral distrust of landlord.’”
The underlying conditions which required repair, included “the removal (by
tenant) of carbon monoxide/smoke detectors and window guards, and the presence of vermin and
lead paint.” The trial court found that those conditions “threaten the health and safety of others
in the building” and the “tenant’s ongoing, continuing interference with, or refusal to allow,
landlord to cure the violations constituted a nuisance. . . .”
The Court affirmed such finding, and held that the tenant “was not entitled to a
further opportunity to cure, since her conduct occurred over a substantial period, had not abated
although she had been given ample opportunities during the protracted proceedings below, and
tenant’s pattern of behavior shows no sign of abating. . . .” The Court noted that the tenant’s
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interference with the landlord’s efforts to make repairs was “long-standing, as is evident by the
length of this 2011 proceeding and the parties’ 2007 stipulation.”
The Court held that a notice to cure was not required, since the proceeding was
based on the theory of nuisance and not breach of the lease. The Court explained that although
the lease required “a notice to cure where objectionable conduct is alleged, any noncompliance
with this requirement, to the extent applicable, is not fatal to its holdover petition, given that the
cumulative pattern of tenant’s course of conduct that continued over a period of years is
incapable of any meaningful cure. . . .” The Court further observed that because “a lease
provides time for a cure does not necessarily imply that a means or method to cure must exist in
every case. . . .”
The Court concluded that “this case involves a type of default that cannot be
cured within the 5-day period provided in the lease” and that “[t]o insist upon the service of a
formal notice to cure in such circumstances is to compel the performance of a useless and futile
act.” Accordingly, the Court held the notice of termination was reasonable and the tenant’s
appeal was rejected. Based on its conclusion, the Court did not reach the issue of the landlord’s
cross appeal.

Strata Realty Corp. v. Pena, App. Term, 1st Dep’t, Index No. 570821/16, decided Dec. 4, 2017,
Lowe, III, P.J., Schoenfeld, Shulman, JJ. All concur.
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Landlord-Tenant – Eviction Based on Unlawful Activity
in Federally Subsidized Housing Project

A Justice Court awarded the landlord possession in a holdover summary
proceeding, based on the tenant’s unlawful conduct. The Appellate Term (Court) affirmed.
The tenant occupied an apartment in a federally subsidized housing project
subject to the rules and regulations promulgated by the U.S. Dep’t of Housing and Urban
Development. The subject lease barred “‘drug-related criminal activity’ on or near the premises
. . ., and provided that landlord may terminate the lease” based on the “tenant’s ‘material
noncompliance’ with the lease terms.” The tenant had been arrested in the premises for selling
drugs. The landlord thereafter served a termination notice and commenced the subject holdover
proceeding.
A landlord witness testified as to numerous complaints by neighbors, “that
vehicles and persons had been arriving at tenant’s premises at all times of day and departing after
brief periods.” The police had been notified. Police documents, which had been admitted into
evidence, confirmed that an investigation had led to the “execution of a search warrant at
tenant’s premises, which was preceded by a controlled buy of heroin at the premises by a
confidential informant.” The police found “several types of controlled substances, including
heroin and marihuana, . . ., several weapons, including a firearm, . . . and 17 empty ‘wax
envelopes’ which, the report stated, were identified as of a type commonly used ‘in the
packaging and distributing [of] narcotics such as heroin [collectively referred to as drug
paraphernalia],’” in the apartment.
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The Court found that the tenant had received proper service of a notice of
termination and the notice allegations had “enough specificity so as to enable the tenant to
prepare a defense”
The landlord had the burden of establishing, “by a preponderance of the evidence,
that tenant had engaged in drug-related criminal activity, defined as ‘the illegal manufacture,
sale, distribution, or use of a drug, or possession of a drug with intent to manufacture, sell,
distribute or use the drug’. . . .” A landlord witness testified as to the numerous neighbor
complaints about “numerous vehicles . . . coming onto the property for very brief periods of time
. . . in the area of [tenant’s] apartment, and cars and people in and out of the apartment at random
hours, constantly.” The “police report contained factual allegations, based on personal
knowledge by members of the police team that had executed the search warrant,” that “the search
produced [drug paraphernalia],” heroin and “evidence of trafficking in controlled substances.”
An officer testified on the basis of his training and experience, that the packaging material was
commonly used for narcotics “‘such as heroin.’”
Although the defendant had objected to the admission of the police report, the
defendant had not cited specific grounds for the objection. “A police report is admissible as a
business record if the report is ‘based upon the officer’s personal knowledge and while carrying
out police duties.’” The Court held that to the extent that the report was based on personal
knowledge, it “sufficed to support the final judgment, and to the extent that any portion of the
report represented inadmissible hearsay, there was no objection on that ground. . . .”
The Court rejected the tenant’s argument that “a single drug-related incident that
is not proved to have also ‘threaten[ed] the health, safety, or right to peaceful enjoyment of the
premises by other tenants’ is insufficient to establish a lease violation.” The Court explained that
2

“42 USC §1437d (l) (6) requires that public housing authority leases ‘provide that any criminal
activity that threatens the health, safety, or right to peaceful enjoyment of the premises by other
tenants or any drug-related criminal activity on or off such premises, engaged in by a public
housing tenant, any member of the tenant’s household, or any guest or other person under the
tenant’s control, shall be cause for termination of tenancy.’” The tenant’s argument ignored “the
use of the disjunctive ‘or’ in 42 USC §1437d (l) (6) and related provisions” and was also
“contrary to the statute’s general construction.” Accordingly, the Court affirmed.
Comment: Since a breach of lease case is a civil case, courts may predicate their
decisions in these types of cases, on a prepondence of the evidence and the lack of a criminal
conviction is not a defense. These cases sometimes lead to the eviction of innocent parties with
whom the offending tenant or occupant resided. However, in many of these situations, the nature
and extent of the evidence makes it evident that other occupants of the apartment knew or should
have known about the illegal activity. The law recognizes the need to not only consider interests
of the tenants and occupants who live in the offender’s apartment, but also the safety and well
being of the innocent neighbors.
W. Haverstraw Pres. LP v. Diaz, App. Tm., 2nd Dep’t, 9th & 10th Judicial Districts, Case No.
2016-343ROC, decided 1/18/18, Marano, P.J.; Brands and Ruderman, JJ. concur.
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Title Insurance – Breach of Contract Claim Dismissed – Title Policy Exclusion Addressed
Known Encroachments – Easements Implied by Law Are Excluded by Policy Exception
Related to “Rights of Claims of Parties in Possession”
A title insurance company (TC) moved for an order pursuant to CPLR 3211 (a)(1)
and (7), dismissing the complaint based on documentary evidence and for failure to state a cause
of action.
The plaintiff commenced an action seeking damages for “breach of contract and a
duty to defend” and contribution against TC. In April 2014, the plaintiff had signed a lease with
a non-party church with respect to the property. “Adjacent to and abutting the … premises is a
four-story building (school building) owned and/or occupied by non-parties (N.Y.S. Dormitory
Authority) and City University of New York….” In September 2014, the plaintiff obtained a title
insurance policy (policy) from TC. Schedule B of the policy provides “[t]his policy does not insure
against loss or damage (and the Company will not pay costs, attorneys’ fees or expenses), which
arise by reason of: 1. Rights or claims of parties in possession. 4. Survey Reading Annexed.”
The Survey Reading (survey) provided that there are no “variations,
encroachments, and/or projections” except as specified. The survey listed certain encroachments
and provided that “[a]ny claim of loss or damage that arises out of the status of the title or by any
action asserting such claim shall be restricted to this policy”.
In April 2015, a related action (underlying action) was commenced by the
Dormitory Authority and City University against the church and the plaintiff in connection with
the plaintiff’s ongoing construction project. In the underlying action, the school sought, inter alia,
“[a] declaration that it enjoyed an easement by implication over the … property with respect to a
cornice and egress door … of the school building; a declaration that it enjoyed an easement by
implication over the subject property so as to continue to enjoy light and air from the school
1

windows …; a declaration that the school enjoys an easement by implication over (part) of the …
property, so as to permit the continued use of the right away with respect to (a driveway) … to
provide … egress and ingress; and a permanent injunction prohibiting (plaintiff) and the church
from ‘blocking the egress door on the western wall of the school building….’”
The plaintiff notified TC of the underlying action and demanded that it undertake
the plaintiff’s defense of such action. TC denied coverage, citing the policy Exclusions, the
Schedule B exceptions and the attached survey. In 2017, the underlying action was resolved.
Thereafter, the plaintiff requested that TC cover the plaintiff’s costs in defending the underlying
action. TC denied such request. The plaintiff then commenced the instant action. TC moved to
dismiss.
TC asserted that the plaintiff’s claim is “barred by the plain language of the …
policy” and the issues litigated in the underlying action “were all excepted from coverage under
the … policy.” TC cited five encroachment items that had been disclosed to the plaintiff on the
survey and argued that the encroachments “[a]ll arose from an alleged possessory right of a
neighboring owner that does not appear in the public land records….” TC contended that the
plaintiff had “[a]ctual knowledge” of the encroachments when it signed the subject lease and
obtained its “policy and, as such, ‘agreed to accept its leasehold subject to those rights and
interest’….”
On a motion to dismiss based on documentary evidence, the documentary evidence
“[m]ust utterly refute the plaintiff’s factual allegations, conclusively establishing a defense as a
matter of law….” An insurance carrier’s duty to defend is “[e]xceedingly broad” and “is triggered
whenever the four corners of a complaint, liberally construed, suggest a reasonable possibility of
coverage, or when the insurance carrier has actual knowledge of facts establishing such a
2

reasonable possibility.” An insurance carrier need not defend “only if it can establish as a matter
of law that there is no possible factual or legal basis on which it might eventually be obligated to
indemnify its insured, or by proving that the claim falls within a policy exclusion.”
The court granted TC’s motion to dismiss the complaint based on documentary
evidence. The language “[e]asement by implication” did not appear in the policy. The exceptions
provided that the “[r]ights or claims of parties in possession’ are excepted from coverage under
the subject policy. A policy exception of this type has been held to exclude claims for easements
implied by law….”
In the underlying action, the school’s claims were predicated upon, easements by
implications “related to certain encroachments” disclosed in the survey. The exclusions applied
to “any claims for reimbursement for any … loss or damage, costs, attorneys’ fees, or expenses
that arise by reason of … defects, liens, encumbrances, adverse claims, or matters (created,
assumed or agreed to by the Insured Claimant….”
TC contended that “if the claim of possession arises solely out of physical
possession, that does not appear in the land records – as is the case with the easement by
implication claims advanced in the underlying action – then the ‘rights of possession’ exception
will preclude coverage.” TC argued that the plaintiff knew of the encroachments when it entered
into the leasehold by reason of the survey and through “visual inspections.” TC emphasized that
the plaintiff “agreed” to the encroachments and the plaintiff’s claim is “excluded from coverage”
under the policy.
TC further argued that the contribution claim should be dismissed. Such claim
“will only lie where ‘the underlying liability for which contribution is sought sounds in tort….’”
TC argued that the contribution claim is “based solely on damages for a breach of contract.” The
3

policy bars the plaintiff “from advancing tort claims, or any other legal theories, against (TC)
where the basis of its claim arises fundamentally out of its rights under the policy….”
The plaintiff countered that TC failed to demonstrate that it’s documentary
evidence “refutes the allegations of the complaint” or that the “claims … are expressly excluded
from coverage under the subject policy.” TC asserted that “[a]n easement by implication, whether
for light and air or encroachments, is based on use and/or possession” and involved matters the
policy “excepts from coverage.”
The plaintiff argued that policy did “not clearly and unambiguously exclude
easements by implication from coverage,” the policy did not refer to easements by implication and
if there is any ambiguity in the language of the policy, such ambiguity “[s]hould be construed in
its favor, as the insured….”
The court held that TC demonstrated as matter law that the provisions “clearly
except and exclude the claims in the underlying complaint from coverage under the … policy and
said exceptions and ‘exclusion are subject to no other reasonable interpretation, and that there is
no possible factual or legal basis upon which the insurer may eventually be held obligated to
indemnify the insured under any policy provision….’” Thus, the court granted TCs motion to
dismiss the complaint based on documentary evidence and for failure to state of cause of action.
The contribution claim was also dismissed. “The school sought declaratory relief
related to alleged easements by implication.” The damages sought did not “sound in tort.” The
policy provided that “any claim or loss or damage that arises out of the status of the title or by any
action asserting such claim shall be restricted to this policy….” Apart from asserting that the claim
for contribution was pled as an alternative form of relief, plaintiff failed to submit any arguments
in opposition to TC’s motion seeking to dismiss the contribution claim.
4

Comment: Disclosure – My firm represented the plaintiffs in the underlying action
which sought, inter alia, a declaration that the school enjoyed easements by implication.
1267 Rogers Ave. LLC v. First Am. Title Ins. Co., Supreme Court, Kings Co., Case No.
502465/19, decided July 6, 2020, Kurtz, J.
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I.

GENERAL PRINCIPLES OF CONTRACT CONSTRUCTION
A.

AMBIGUITY
1.

If a Lease Provision Is Facially Unambiguous: the
provision should be enforced according to its terms.
Brenner v. General Plumbing Corp., 2015 WL 423210,
at *20 (N.Y. Civ. Ct.); 380 Yorktown Food Corp. v. 380
Downing Drive, LLC, 2012 WL 2360897 (N.Y.Sup.);
Vermont Teddy Bear Co. v. 538 Madison Realty Co., 1
N.Y.3d 470, 475 (2004); Greenfield v. Philles Records,
98 N.Y.2d 562, 569 (2002); R/S Assoc. v. New York Job
Dev. Auth., 98 N.Y.2d 29, 32 (2002); AG Capital
Funding Partners, L.P. v. State St. Bank & Trust Co., 10
A.D.3d 293, 295 (1st Dep’t 2004); Goldenberg v 425
Park-S. Tower Corp., 151 AD3d 522 [1st Dept 2017].
a.

This rule is especially significant in the context of
commercial real property transactions, where
stability and predictability is of paramount
concern, and the transactions are generally
negotiated between sophisticated, counseled
businesspersons at arm’s length.
M & R
Rockaway, LLC v. SK Rockaway Real Estate Co.,
LLC, 74 A.D.3d 759, 759 (2010); Vermont Teddy
Bear Co. v. 538 Madison Realty Co., l N.Y.3d at
475; Wallace v. 600 Partners Co., 86 N.Y.2d 543,
548 (1995); 150 Broadway N.Y. Assoc., L.P. v.
Bodner, 14 A.D.3d 1, 6 (1st Dep’t 2004);
Blackburn Food Corp. v Ardi, Inc., 58 Misc 3d
275, 280 [Sup Ct 2017].

b.

Even if novel or unconventional or seemingly
unfair or imprudent, if clear, complete, and capable
3
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of implementation and enforcement, a provision is
to be applied according to its terms, without
considering parol evidence, i.e., evidence outside
the document. Wallace v 600 Partners Co., 86
NY2d 543, 548[1995]; Parkchester Preserv. Co.
LP v Vargas, 58 Misc 3d 774, 776 [Civ Ct 2017].

2.

c.

Merely alleging that the meaning is other than the
lease’s understandable and unequivocal terms is
insufficient to permit consideration of parol
evidence. Little Nest Cmty. Nursery LLC v. 501
Church LLC, 31 N.Y.S.3d 922 (N.Y. Sup. 2016);
Ruttenberg v. Data Davidge Sys. Corp., 215
A.D.2d 191, 193, 197 (1st Dep’t 1995).

d.

As long as the lease is otherwise enforceable
according to its terms, the court may not imply a
provision to cover a contingency where the
circumstances surrounding formation of the
contract indicate the parties must have foreseen the
contingency and did not include further terms to
address such contingency. Bethea v. Thousand,
127 A.D.3d 798, 6 N.Y.S.3d 584, 586 (2d Dep’t
2015); Zidi v. New York Bldg. Contractors, Ltd.,
99 A.D.3d 705, 707 (2012); Reiss v. Financial
Performance Corp., 97 N.Y.2d 195, 199 (2001);
Rowe v. Great Atlantic & Pacific Tea Co., 46
N.Y.2d 62, 72 (1978); Clement v Millbrook Cent.
School Dist., 152 AD3d 743, 744 [2d Dept 2017]

If a Lease Provision Is Facially Ambiguous: courts may
consider parol evidence of the parties’ intent. Sci.
Applications Int'l Corp. v. Envtl. Risk Sols., LLC, 132
A.D.3d 1161, 1165, 18 N.Y.S.3d 751, 757 (3d Dep’t
2015); RM Realty Holdings Corp. v. Moore, 64 A.D.3d
434, 440-41 (2009); Greenfield v. Phillies Records, 98
4
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N.Y.2d at 569; Continental Cas. Co. v. Rapid-Am. Corp.,
80 N.Y.2d 640, 651 (1993); Ronbet 366 LLC v. Tobias,
19 A.D.3d 102, 2005 WL 29648 (1st Dep’t June 2,
2005); Korff v. Corbett, 18 A.D.3d 248, 794 N.Y.S.2d
374, 377 (1st Dep’t 2005); New Whitehall Apartments
LLC v S.A.V. Assoc. Inc., 56 Misc 3d 101, 103 [App
Term 2017].
a.

Courts will interpret ambiguities as a matter of law,
unless the parties’ intent depends on the extrinsic
evidence’s credibility. Gilbane Bldg. Co./TDX
Const. Corp. v. St. Paul Fire & Marine Ins. Co., 143
A.D.3d 146, 161 (1st Dep’t 2016); Doldan v.
Fenner, 309 A.D.2d 1274, 1275 (4th Dep’t 2003);
Stuyvesant Plaza v. Emizack, LLC, 307 A.D.2d
640, 641-42 (3d Dep’t 2003); Parkchester Preserv.
Co. LP v Vargas, 58 Misc 3d 774, 776 [Civ Ct
2017].

b.

Extrinsic evidence, such as the parties’ past
practice and course of conduct or industry custom,
is merely an interpretive tool. E.g., Karol v.
Polsinello, 127 A.D.3d 1401, 1404 (3d Dep’t
2015); Johnson City Professional Firefighters
Ass’n, Local 921 v. Village of Johnson City, 75
A.D.3d 805, 808 n.2 (2010); Continental Cas. Co.
v. Rapid-Am. Corp., 80 N.Y.2d at 651; Vasilakos
v. Gouvis, 296 A.D.2d 668, 669-70 (2d Dep’t
2002). Adamo v City of Albany, 156 AD3d 1017,
1018 [3d Dept 2017]. It may not be used:
i.

To create an ambiguity. NRT N.Y., LLC v.
Harding, 131 A.D.3d 952, 954 (2d Dep’t
2015); Madison Ave. Leasehold, LLC v.
Madison Bentley Associates LLC, 8 N.Y.3d
59, 73 (2006); South Rd. Assoc., LLC v.
5

HF 13825664v.1

International Bus. Machs. Corp., 4 N.Y.3d
272, 278 (2005); Reiss v. Financial
Performance Corp., 97 NT.Y.2d at 199; Kass
v. Kass, 91 N.Y.2d 554, 568 (1998); Petracca
v. Petracca, 302 A.D.2d 576 (2d Dep’t 2003);
L.E.K. Consulting LLC v Menlo Capital
Group, LLC, 148 AD3d 527, 528 [1st Dept
2017].

3.

ii.

To create a contractual right independent of
an express source in the lease. Johnson City
Professional Firefighters Ass’n, Local 921 v.
Village of Johnson City, 75 A.D.3d at 808
n.2; Aeneas McDonald Police Benev. Assn.
v. City of Geneva, 92 N.Y.2d 326, 333
(1998); Hotopp Assocs. v. Victoria’s Secret
Stores, 256 A.D.2d 285, 286-87 (1st Dep’t
1998); Reiser, Inc. v. Roberts Real Estate,
292 A.D.2d 726, 728 (3d Dep’t 2002);
Dierkes Transp. v. Germantown Cent. School
Dist., 295 A.D.2d 683, 684 (3d Dep’t 2002)
Joseph Ambrose, et al., Plaintiffs, v City of
White Plains, et al., Defendants., 10-CV4946 (CS), 2018 WL 1635498, at *15
[SDNY Apr. 2, 2018]

iii.

Where the parties’ intent to follow or depart
from the practice or custom is unclear.
Cianchetti v. Burgio, 145 A.D.3d 1539, 44
(4th Dep’t 2016); Executive Off. Network v.
666 Fifth Ave. Ltd. Partnership, 294 A.D.2d
166, 168 (1st Dep’t 2002).

Courts Determine Whether a Provision Is Ambiguous:
By considering the entire lease, the parties’ relationship,
and the circumstances of the lease’s execution, without
6
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considering extrinsic evidence. COR Veterans Mem'l
Drive Co. LLC v. Michaels Stores, Inc., N.Y.S.2d 668
(N.Y. Sup. 2014); In re Lehman Brothers Inc., 478 B.R.
570, 591-92 (2012); South Rd. Assoc., LLC v.
International Bus. Machs. Corp., 4 N.Y.3d at 278;
Greenfield v. Philles Records, 98 N.Y.2d at 569; Reiss
v. Financial Performance Corp., 97 N.Y.2d at 199;
Doldan v. Fenner, 309 A.D.2d at 1275; 18 Assoc., LLC
v Ct. St. Pizza, Inc., 57 Misc 3d 1204(A) [Civ Ct 2017]
4.

B.

A provision may be ambiguous when it:
a.

Refers to a term or person incapable of definition
or identification or susceptible to varying
reasonable interpretations without extrinsic
evidence. Time Warner Entertainment Co. v.
Brustowsky, 221 A.D.2d 268 (1st Dep’t 1995);
Stuyvesant Plaza v. Emizack, LLC, 307 A.D.2d at
641; Elecs. and Telecom. Research Inst. v Acacia
Research Group, LLC, 15-CV-3419 (VSB), 2017
WL 2389699, at *5 [SDNY June 1, 2017]

b.

May be read to produce contradictory results, and
the varying interpretations are irreconcilable.
Executive Off. Network v. 666 Fifth Ave. Ltd.
Partnership, 294 A.D.2d. at 168; Ruttenberg v.
Data Davidge Svs. Corp., 215 A.D.2d at 197; KSI
Rockville v. Eichengrun, 305 A.D.2d 681, 682 (2d
Dep’t 2003). Elecs. and Telecom. Research Inst. v
Acacia Research Group, LLC, 15-CV-3419 (VSB),
2017 WL 2389699, at *5 [SDNY June 1, 2017]

CONSIDERATIONS
IN
INTERPRETING
AN
UNAMBIGUOUS OR AN AMBIGUOUS PROVISION OR
7
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IN DETERMINING WHICH
PROVISIONS APPLIES

CONFLICTING

1.

Where a Lease Makes Clear the Parties’ Intent:
provisions are to be construed to carry out that plain
purpose according to the common and legal meanings of
the terms involved. RM Realty Holdings Corp. v.
Moore, 64 A.D.3d at 438; Kass v. Kass, 91 N.Y.2d at
566; Continental Cas. Co. v. Rapid-Am. Corp., 80
N.Y.2d at 654; Teig v. Suffolk Oral Surgery Assocs., 2
A.D.3d 836, 837-38 (2d Dep’t 2003); DelDuca v.
DelDuca, 304 A.D.2d 610, 611 (2d Dep’t 2003); Am.
Gen. Life Ins. Co. v Gottdenger, 09-CV-07083 (NSR),
2017 WL 4217149, at *2 [SDNY Sept. 20, 2017].
(Sometimes what is the “plain meaning is in the eye of
the beholder. Thus, judges at different levels of the court
system and on the same level, have disagreed as to the
“plain” meaning of words (See Roberts v. Tishman
Speyer, 13 N.Y.3d 270 [2009], affirming 62 A.D.3d 71
[1st Dep’t 2009] reversing 2007 N.Y. Misc. Lexis 9117;
2007 NY Slip. Op. 32639 [U]. This case involved
determination of the “plain meaning of a statute”).

2.

Where One Party Drafted the Lease: it is to be construed
against the drafter and in favor of the non-drafting party.
Westfield Family Physicians, P.C. v. Healthnow New
York, Inc., 59 A.D.3d 1014, 1016 (2009); Uribe v.
Merchants Bank of N.Y., 91 N.Y.2d 336, 341 (1998);
Guardian Life Ins. Co. of Am. v. Schaefer, 70 N.Y.2d
888, 890 (1987); 150 Broadway N.Y. Assoc., L.P. v.
Bodner, 14 A.D.3d 1 at 8; Croman v. Wacholder, 2
A.D.3d 140, 143 (1st Dep’t 2003); Natl. Grid Corp.
Services, LLC v Brand Energy Services, LLC,
213CV1275DRHARL, 2017 WL 1194499, at *7
[EDNY Mar. 30, 2017]. Some parties will provide that
8
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OF

a contract was “jointly” drafted, so as to avoid
application of such presumption.

C.

3.

Courts Avoid Interpretations That Would Render a
Provision Ineffective. 4261 Realty Holding LLC v. DB
Real Estate Assets II, LLC, 980 N.Y.S.2d 275 (2013);
Two Guys from Harrison-N.Y. v. S.F.R. Realty Assoc.,
63 N.Y.2d 396, 403-404 (1984); 150 Broadway N.Y.
Assoc., L.P. v. Bodner, 14 A.D.3d 1 at 6; Excel Graphics
Tech. v. CFG/AGSCB 75 Ninth Ave., 1 A.D.3d 65, 69
(1st Dep’t 2003); Helmslev-Spear, Inc. v. New York
Blood Ctr., 257 A.D.2d 64, 69 (1st Dep’t 1999); 221
Middle Neck Owners Corp. v Paris, 56 Misc 3d 855, 859
[NY Dist Ct 2017]

4.

Practical Effect: Interpretation of a lease provision or the
determination of which provision applies is to be
consistent with the circumstances being addressed and
consider whether they would render the interpretation or
application of the provision unrealistic. Wallace v. 600
Partners Co., 86 N.Y.2d at 547-48; DelDuca v. DelDuca,
304 A.D.2d at 611; Petracca v. Petracca, 302 A.D.2d at
577; Tri-Messine Constr. Co. v. Telesector. Resources
Group, 287 A.D.2d 558 (2d Dep’t 2001); 221 Middle
Neck Owners Corp. v Paris, 56 Misc 3d 855, 859 [NY
Dist Ct 2017].

FACTORS DETERMINING WHICH OF CONFLICTING
PROVISIONS APPLIES:
1.

A provision applicable to the specific circumstances
supersedes a generally applicable provision. Isaacs v.
Westchester Wood Works, 278 A.D.2d 184, 185 (1st
Dep’t 2000); Harmony Rockaway LLC v Gelwan, 58
Misc 3d 1202(A) [Sup Ct 2017].
9
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II.

2.

Whether permitting a generally applicable provision to
supersede a specifically applicable provision would
negate the latter and impose terms absent from its own
plain terms. Vermont Teddy Bear Co. v. 538 Madison
Realty Co., 1 N.Y.3d at 475; Bombay Realty Corp. v.
Magna Carta, 100 N.Y.2d 124, 127 (2003); 350 E. 30th
Parking v. Board of Mgrs. of 350 Condominium, 280
A.D.2d 284, 287 (1st Dep’t 2001); Ring v. Arts
International, Inc., 7 Misc. 3d 869, 792 N.Y.S.2d 296,
301 (Civ. Ct. N.Y. Co. 2004); Nomura Home Equity
Loan, Inc., Series 2006-FM2, by HSBC Bank USA, N.A.
v Nomura Credit & Capital, Inc., 30 NY3d 572, 601
[2017] .

3.

Whether the provision to be applied is reasonably clear,
complete, and capable of implementation and
enforcement in isolation from other provisions.
Vermont Teddy Bear Co. v. 538 Madison Realty Co., 1
N.Y.3d at 476; Wallace v. 600 Partners Co., 86 N.Y.2d
at 548; Ring v. Arts International, Inc., 792 N.Y.S.2d at
301.

4.

Whether the parties could have negotiated and explicitly
included other terms in the applicable provision instead
of the terms there, had the parties intended those other
terms to apply to the circumstances. TAG 380, LLC v.
ComMet 380, Inc., 10 N.Y.3d 507, 513 (2008); Vermont
Teddy Bear v. 538 Madison Realty Co., 1 N.Y.3d at 476;
Rowe v. Great Atlantic & Pacific Tea Co., 46 N.Y.2d at
72.

EXAMPLES OF HOW STANDARD COMMERCIAL LEASE
PROVISIONS ARE CONSTRUED

10
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A.

THE CASUALTY PROVISION: imposes liability on the
landlord for damage to leased premises caused by a casualty
that renders all or part of the premises unusable.
1.

2.

Typically Supplants the Tenant’s Remedies Under N.Y.
Real Prop. Law (RPL) §227
a.

Where leased premises are “untenantable, and unfit
for occupancy” for reasons unattributable to the
tenant, the tenant may be relieved of its obligation
to pay rent, if the tenant (i) surrenders possession
of the premises and (ii) has not waived this
statutory right to cancel the lease. RPL § 227.

b.

In a standard commercial lease, a tenant may waive
its rights under RPL § 227 and agree that a casualty
provision governs instead. Schwartz, Karlan &
Gutstein v. 271 Ventura, 172 A.D.2d 226, 228 (1st
Dep’t 1991); Milltown Park v. American Felt &
Filter Co., 180 A.D.2d 235, 237 (3d Dep’t 1992);
241 West 37th Street Associates v. International
Fashion Club, Inc., N.Y.L.J., June 28, 2000, at 29
(Civ. Ct. N.Y. Co.); N.N. Intern. (USA) Corp. v
Gladden Properties, LLC, 52 Misc 3d 1206(A)
[Sup Ct 2016].

What Constitutes a Casualty
a.

Flooding in the leased premises caused by defects
in exterior walls that were not part of the leased
premises qualifies as a “casualty,” for which the
building owner is solely responsible. While rain is
foreseeable, a resulting rise and infiltration of
ground water are not, unless the tenant has a reason
to know that heavy rains pose a flood risk. 241 W.
37th St. Associates v. Intl. Fashion Club, N.Y.L.J.,
June 28, 2000, at 29; 45 Broadway Owner LLC v
11
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NYSA-ILA Pension Tr. Fund, 107 AD3d 629, 630
[1st Dept 2013] .
b.

Conditions arising out of the World Trade Center
attack; see, e.g., 130 William LLC v. International
Systems Group Inc., Finkelstein & Ferrara, 3
Landlord-Tenant. Prac. Rep., Dec. 2002, at 13.
i.

Where tenants established that access to their
leased premises was barred or conditions
emanating from the disaster site rendered the
premises unusable for a period following
September 11, 2001, they were entitled to full
rent abatements. See, e.g., 85 John St.
Partnership v. Kaye Ins. Assocs., 261 A.D.2d
104, 105 (1st Dep’t 1999); Johnson v.
Cabrera, 246 A.D.2d 578, 579 (2d Dep’t
1998).

ii.

Although telephone, internet, or other
services may have been interrupted longer, if
the tenants could use their space and its
plumbing, electrical, heating, and ventilating
systems fully, and the lease did not obligate
the landlord to provide the interrupted
services, the tenants were not entitled even to
partial abatements.

iii.

The casualty provision also permits recovery
for cleaning attributable to the disaster, if
cleaning is the landlord’s obligation under
the lease, even though another provision may
deny a setoff or reduction in rent due to the
landlord’s
noncompliance
in
other
circumstances.
241 West 37th Street
Associates v. International Fashion Club,
12
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Inc., N.Y.L.J., June 28, 2000, at 29. See 85
John St. Partnership v. Kaye Ins. Assocs.,
261 A.D.2d at 105; Dinicu v. Groff Studios
Corp., 257 A.D.2d 218, 224 (1st Dep’t 1999);
Union City Union Suit Co. v. Miller, 162
A.D.2d 101, 104 (1st Dep’t 1990).

B.

3.

The Requisite Notice by the Tenant of the Casualty:
Regular rather than registered or certified mail, as well
as oral and personal means, to notify the landlord of burst
pipes and flooding did not bar an abatement claim for a
condition that rendered the premises unusable for many
months. The casualty provision’s “immediate notice”
supersedes the registered or certified mail requirement in
a separate lease provision. Not only does that separate
notice provision except other notice provisions, but those
time and resource consuming requirements for a writing
and cumbersome mailing procedure are not specifically
intended for a casualty or consistent with or realistic in
exigent circumstances. Ring v. Arts International. Inc.,
792 N.Y.S.2d at 300-301.

4.

The Requisite Notice by the Landlord of the Premises’
Restoration: The casualty provision required the
landlord to serve a further notice of the premises’
restoration only to trigger the obligation to resume
paying rent, but not to prevent the lease’s termination.
Vermont Teddy Bear v. 538 Madison Realty Co., 1
N.Y.3d at 476.

RENT ESCALATION PROVISIONS
1.

Rent Based on Wage Escalation: Some standard
commercial leases base rent increases on building
employees’ minimum wage rate increases. When a new
13
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collective bargaining agreement has added rates for new
categories of entry level employees, which rate becomes
the basis for rent increases?
a.

The court permitted a landlord to charge rent based
solely on the highest entry level rate, because it
applied to the largest category of employees, so this
calculation resulted in less unjust enrichment to
landlords than the lowest entry level rate would to
tenants. Sage Realty Corp. v. Omnicom Group,
183 Misc. 2d 574, 578 (Sup. Ct. N.Y. Co.), aff’d,
278 A.D.2d 57 (1st Dep’t 2000).

b.

The court required rent to be computed based on
the rates paid all four categories in proportion to
each category’s representation in the work force,
adopting a middle ground that prevents any unjust
enrichment to either side. 1411 Trizechahn-Swig
v. Henry I. Siegel Co., 2001 NY Slip Op 40449
(Civ. Ct. N.Y. Co. 2001), N.Y.L.J., May 9, 2001,
at 20.
i.

This more precise formula is consistent with
the lease’s purpose to establish a cost of
living adjustment, a measure of which is
actual wage costs.
S.B.S. Assocs v.
Weissman-Heller, Inc., 190 A.D.2d 529, 530
(1st Dep’t 1993); Rudd v. 176 West 87th
Street Owners Corp., N.Y.L.J., Jan. 5, 2000,
at 27 (Sup. Ct. N.Y. Co.)

ii.

To adopt a rate applicable only to a new,
higher paid category of workers would
substitute the contract between landlords and
the union for the leases between landlords
14
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and tenants. See Backer Mgt. Corp. v. Acme
Quilting Co., 46 N.Y.2d 211, 217-18 (1978).
2.

III.

Real Estate Tax (Additional Rent) Escalation:
a.

Intended to provide relief for the landlord where an
assessed tax required actual payment. Barnan
Associates v. 196 Owners Corp., 56 A.D.3d 309,
311 (2008); Ran First Assoc. v. 363 E. 76th St.
Corp., 297 A.D.2d 506, 509 (1st Dep’t 2002);
S.B.S. Assocs v. Weissman-Heller, Inc., 190
A.D.2d at 530; Fairfax Co. v. Whelan Drug Co.,
105 A.D.2d 647, 648 (1st Dep’t 1984); 1100 Ave.
of Ams. Assocs v. Bryant Imports, 161 Misc. 2d
582, 584, 586 (App. Term 1st Dep’t 1994), aff’d,
234 A.D.2d 101, 102 (1st Dep’t 1996).

b.

Calculated using tax payments landlords actually
are obligated to pay. S.B.S. Assocs. v. WeissmanHeller, Inc., 190 A.D.2d 529; Fairfax Co. v.
Whelan Drug Co., 105 A.D.2d 647.

c.

Where a tax abatement decreases the actual amount
of tax payable on the building even though the
assessed amount of tax increases, additional rent
based on the increased assessment not requiring
actual payment would provide the landlord a
windfall not contemplated by the rent escalation
provision. Ran First Assoc. v. 363 E. 76th St.
Corp., 297 A.D.2d at 509; 1100 Ave. of Ams.
Assocs. v. Bryant Imports, 234 A.D.2d at 101-102;
S.B.S. Assocs. v. Weissman-Heller Inc., 190
A.D.2d at 529-30; Fairfax Co. v. Whelan Drug Co.,
105 A.D.2d at 648.

THE IMPLIED COVENANT OF GOOD FAITH AND FAIR
DEALING
15
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A.

ALL CONTRACTS IN NEW YORK EMBODY AN
IMPLIED COVENANT OF GOOD FAITH AND FAIR
DEALING IN THEIR PERFORMANCE.
1.

The Contracting Parties Impliedly Pledge Not to Injure
Each Other’s Right to Receive the Benefits of the
Bargain. Mendez v. Bank of America Home Loans
Servicing, LP, 840 F.Supp.2d 639, 652 (2012); 511 W.
232nd Owners Corp. v. Jennifer Realty Co., 98 N.Y.2d
144, 153 (2002); Dalton v. Educational Testing Serv., 87
N.Y.2d 384, 389 (1995); Guzman by Fournier v N.
Syracuse Cent. School Dist., 158 AD3d 1287 [4th Dept
2018] .

2.

This Pledge Does Not Imply Obligations Inconsistent
With the Contract’s Express Terms, but Does
Encompass Any Promises a Reasonable Person Would
Understand to Be Included. Mount Sinai Hosp. v. 1998
Alexander Karten Annuity Trust, 110 A.D.3d 288, 298
(2013), 511 W. 232nd Owners Corp. v. Jennifer Realty
Co., 98 N.Y.2d at 153; Dalton v. Educational Testing
Serv., 87 N.Y.2d at 389; Chemical Bank v. Stahl, 272
A.D.2d 1, 14 (1st Dep’t 2000); Rooney v. Slomowitz, 11
A.D.3d 864, 867 (3d Dep’t 2004); Zakrzewski v Luxoft
USA, Inc., 151 AD3d 573, 574 [1st Dept 2017].
a.

Although parties who are not fiduciaries are
entitled to act in their own interests rather than as
fiduciaries to another party, implicit in the lease,
viewed as a whole, is a reasonable expectation that
no party will purposefully prevent the premises’
use or devalue the premises more extensively or
longer than necessary. Rowe v. Great Atlantic &
Pacific Tea Co., 46 N.Y.2d at 69; Chemical Bank
v. Stahl, 272 A.D.2d at 14; Tapps of Nassau
Supermarkets v. Linden Blvd., 269 A.D.2d 306,
16
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307-308 (1st Dep’t 2000); Cherry v. Resource
Am., 285 A.D.2d 989 (4th Dep’t 2001).
b.

B.

A reasonable tenant would not have entered a lease
permitting the landlord to prevent the premises’
use, and a reasonable landlord would not have
entered a lease permitting a tenant not to pay rent
or return the premises undamaged upon
termination,
arbitrarily,
unreasonably,
or
indefinitely, depriving the other party of the lease’s
primary benefits. 511 W. 232nd Owners Corp. v.
Jennifer Realty Co., 98 N.Y.2d at 153; Rowe v.
Great Atlantic; & Pacific Tea Co., 46 N.Y.2d at 69;
Zuckerwise v. Sorceron Inc., 289 A.D.2d 114 (1st
Dep’t 2001); Cherry v. Resource Am., 285 A.D.2d
989.

RELATIONSHIP BETWEEN BREACH OF THE IMPLIED
COVENANT OF GOOD FAITH AND FAIR DEALING
AND BREACH OF CONTRACT
1.

A Claim That a Contracting Party Acted in Bad Faith and
Dealt Unfairly with Another Party: may be duplicative
of a breach of contract claim. In such case, the court may
find a breach of a contractual requirement, but nothing
broader. E.g., Van Valkenburgh, Nooger & Neville v.
Hayden Pub. Co., 30 N.Y.2d 34, 40 (1972). In McBride
v New York Prop. Ins. Underwriting Ass'n, 152 AD3d
505, 506 [2d Dep’t 2017] the court found that a cause of
action which alleged breach of the implied covenant of
good faith and fair dealing was not duplicative of a
breach of contract.

2.

Arbitrary, Irrational, or Manipulative Action in
Exercising Discretion Otherwise Permitted under the
Lease while not violating an express lease term, may
17
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constitute a breach of the covenant of good faith and fair
dealing. Dalton v. Educational Testing Serv., 87 N.Y.2d
at 389; LaBarte v. Seneca Resources Corp., 285 A.D.2d
974, 975 (4th Dep’t 2001); Cortale v. Educational
Testing Serv., 251 A.D.2d 528, 530 (2d Dep’t 1998);
Times Sq. Stores Corp. v. Bernice Realty Co., 141
A.D.2d 585, 586 (2d Dep’t 1988); Naftali v New York
Deferred Exch. Corp., CV157152JMAARL, 2017 WL
4325725, at *9 [EDNY Aug. 15, 2017].
a.

The court may find no breach of a narrow
contractual requirement, but find a breach of the
broader covenant of good faith and fair dealing.
Zuckerwise v. Sorceron Inc., 289 A.D.2d 114;
Cherry v. Resource Am., 285 A.D.2d 989; Ring v.
Arts International, Inc., 792 N.Y.S.2d at 306-308.

b.

Reliance on a technical provision, to obliterate a
substantial right or insulate a party from liability
for preventing the continued tenancy or collection
of rent, may be unjustified. Zuckerwise v.
Sorceron Inc., 289 A.D.2d 114; Chemical Bank v.
Stahl, 272 A.D.2d at 14-15; Tapps of Nassau
Supermarkets v. Linden Blvd., 269 A.D.2d at 307308; Times Sq. Stores Corp. v. Bernice Realty Co.,
141 A.D.2d 585.

c.

A party that disputes its lease obligation because of
another party’s noncompliance with a lease
provision may reserve that right, perform the
obligation, permit both parties to realize the lease’s
benefits, and seek recovery from the other in the
event performance was not required.
Not performing, risking that performance may
have been required, may unjustifiably thwart the
18
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premises’ use and occupancy, the payment of rent,
or the lease’s other salient purposes. Chemical
Bank v. Stahl, 272 A.D.2d at 14-15; LaBarte v.
Seneca Resources Corp., 285 A.D.2d at 974-75.
d.

IV.

While the court might find a breach of a narrow
contractual requirement causing specific damages,
the court also might find actions “so manifestly
harmful” to respondent as to breach the covenant
of good faith and fair dealing and cause broader
damages. Van Valkenburgh, Nooger & Neville v.
Hayden Pub. Co., 30 N.Y.2d at 40.
See
Zuckerwise v. Sorceron Inc., 289 A.D.2d 114;
Cherry v. Resource Am., 285 A.D.2d 989; Ring v.
Arts International, Inc., 792 N.Y.S.2d at 308.

ENFORCEABILITY OF ORAL MODIFICATIONS: when an oral
waiver of a right under a written lease is admissible and effective,
even though the lease requires modifications of its terms to be in
writing. See Beway Realty v. C.N. Fulton Deli, 5 Misc. 3d 1015
(Civ. Ct. N.Y. Co. 2004), N.Y.L.J., Oct. 20, 2004, at 25 (attached).
A.

WRITTEN LEASE PROVISIONS THAT THE LEASE MAY
NOT BE MODIFIED ORALLY ARE ENFORCEABLE.
N.Y. Gen. Oblig. Law § 15-301(1); Klein v. Klein, 79 N.Y.2d
876, 878 (1992); Richardson & Luca, Inc. v. New York
Athletic Club of City of N.Y., 304 A.D.2d 462, 463 (1st Dep’t
2003); Joseph P. Day Realty Corp. v. Lawrence Assocs., 270
A.D.2d 140, 141 (1st Dep’t 2000); Garofalo Elec. Co. v. New
York Univ., 270 A.D.2d 76, 80 (1st Dep’t 2000); Gootee v
Glob. Credit Services, LLC, 139 AD3d 551, 553 [1st Dept
2016], appeal dismissed, 28 NY3d 946 [2016].

B.

THE BAR TO AN ORAL MODIFICATION MAY BE
AVOIDED BY:
(1) PARTIAL PERFORMANCE
PURSUANT
TO
THE
MODIFICATION
OR
19
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(2) EQUITABLE ESTOPPEL. Eujoy Realty Corp. v. Van
Wagner Commc'ns, LLC, 22 N.Y.3d 413, 427, (N.Y. Ct. App.
2013); Messner Vetere Berger McNamee Schmetterer Euro
RSCG v. Aegis Group, 93 N.Y.2d 229, 235 (1999); Rose v.
Spa Realty Assocs., 42 N.Y.2d 338, 343-44 (1977);
Richardson & Lucas, Inc. v. New York Athletic Club of City
of N.Y., 304 A.D.2d at 463.
1.

Partial Performance: Oral modification of a written lease
is enforceable based on partial performance of the
modified terms only if the party seeking to uphold the
modification partially performs under its terms and
detrimentally relies on it, and the partial performance is
unequivocally referable to the modification. Martini v.
Rogers, 6 A.D.3d 404 (2d Dep’t 2004);Weiss v Halperin,
149 AD3d 1143, 1145 [2d Dept 2017] .
a.

Actions by the party seeking to enforce an oral
modification, when those actions are consistent
with the original lease obligations, do not
constitute the requisite partial performance
unequivocally referable to the oral agreement.
Joseph P. Day Realty Corp. v. Lawrence Assocs.,
270 A.D.2d at 142; Martini v. Rogers, 6 A.D.3d
404; SAA-A. Inc. v. Morgan Stanley Dean Witter
& Co., 281 A.D.2d 201, 203 (1st Dep’t 2001);
Goldberg Cohen, LLP v Luv n' Care, Ltd., 16 CIV.
6576 (NRB), 2017 WL 3891688, at *3 [SDNY
Aug. 18, 2017].

b.

Forbearance from performing a lease obligation
may be consistent with performance of an oral
modification, but such inaction does not
demonstrate an unequivocal act or attempt to
perform the oral agreement. Messner Vetere
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Berger McNamee Schmetterer Euro RSCG v.
Aegis Group, 93 N.Y.2d at 236.
c.

2.

Purposefully withholding a right under the lease
may demonstrate action in detrimental reliance on
and referable to an oral modification. Messner
Vetere Berger McNamee Schmetterer Euro RSCG
v. Aegis Group, 93 N.Y.2d at 236; Martini v.
Rogers, 6 A.D.3d 404.

Equitable Estoppel: established where one party to a
written lease and its oral modification induces another
party’s significant and substantial detrimental reliance
on the oral modification. Eujoy Realty Corp. v. Van
Wagner Communications, LLC, 22 N.Y.3d 413, 426
(2013); Rose v. Spa Realty Assocs., 42 N.Y.2d at 344;
Stendig, Inc. v. Thorn Rock Realty Co., 163 A.D.2d 46,
49 (1st Dep’t 1990); Feiner v Galpern, 54 Misc 3d
1221(A) [Sup Ct 2017].
a.

This reliance estops the inducing party from raising
the writing requirement to bar the oral
modification’s enforcement. Rose v. Spa Realty
Assocs., 42 N.Y.2d at 344, 346; Feiner v Galpern,
54 Misc 3d 1221(A) [Sup Ct 2017] .

b.

Conduct constituting the reliance and triggering the
estoppel must be incompatible with the written
lease. Rose v. Spa Realty Assocs., 42 N.Y.2d at
344; American Prescription Plan v. American
Postal Workers Union, AFL-CIO Health Plan, 170
A.D.2d 471, 472 (2d Dep’t 1991); Feiner v
Galpern, 54 Misc 3d 1221(A) [Sup Ct 2017].

c.

Thus, purposefully withholding a right under the
lease also may constitute the alternative basis to
enforce the oral modification: equitable estoppel.
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Rose v. Spa Realty Assocs., 42 N.Y.2d at 344;
Richardson & Lucas, Inc. v. New York Athletic
Club of City of N.Y., 304 A.D.2d at 463; American
prescription Plan v. American Postal Workers
Union, AFL-CIO Health Plan, 170 A.D.2d at 472.
V.

MATERIALITY OF A BREACH
A.

B.

MATERIAL BREACH OF CONTRACT RULE
1.

A party’s performance under a contract is excused where
the other party has substantially failed to perform its side
of the bargain, or, synonymously, where that party has
committed a material breach. Merrill Lynch & Co. Inc.
v. Allegheny Energy, Inc., 500 F.3d 171, 186 (2007);
Innovative Biodefense, Inc. v VSP Tech., Inc., 12 CIV.
3710 (ER), 2017 WL 4838790, at *4 [SDNY Oct. 24,
2017].

2.

When one party has committed a material breach of a
contract, the non-breaching party is discharged from
performing any further obligations under the contract,
and the non-breaching party may elect to terminate the
contract and sue for damages. Doner-Hedrick v. New
York Institute of Technology, 874 F.Supp.2d 227, 242
(2012); Kraatz v USAA Cas. Ins. Co., 16-CV-00103FPG, 2017 WL 876187, at *11 [WDNY Mar. 6, 2017].

DETERMINING MATERIALITY OF A BREACH
1.

The question of materiality of a breach is one of degree,
to be answered, if there is doubt, by the triers of fact, and,
if the inferences are certain, by law. Homebridge Mortg.
Bankers Corp. v. Vantage Capital Corp., 2008 WL
5146957; Merrill Lynch & Co. Inc. v. Allegheny Energy,
Inc., 500 F.3d at 186; Bear, Stearns Funding, Inc. v.
Interface Group-Nevada, Inc., 361 F.Supp.2d 283, 29522
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96 (2005); Magi communications, Inc. v. Jac-Lu
Associates, 410 N.Y.S.2d 297, 299 (1978); Innovative
Biodefense, Inc. v VSP Tech., Inc., 12 CIV. 3710 (ER),
2017 WL 4838790, at *4 [SDNY Oct. 24, 2017].
a.

In most cases, the question of materiality of breach
is a mixed question of fact and law--usually more
of the former and less of the latter--and thus is not
properly disposed of by summary judgment. Bear,
Stearns Funding, Inc. v. Interface Group-Nevada,
Inc., 361 F.Supp.2d at 295; Jacob & Youngs, Inc.
v. Kent, 230 N.Y. at 243.

2.

Distinguishing between material and non-material
breach cannot be settled by a formula; instead, the law
employs a standard of materiality that is necessarily
imprecise and flexible. Bear, Stearns Funding, Inc. v.
Interface Group-Nevada, Inc., 361 F.Supp.2d at 296;
Restatement (Second) of Contracts § 241 cmt. a (1981);
Levy v Young Adult Inst., Inc., 13-CV-2861 (JPO), 2017
WL 1929505, at *2 [SDNY May 9, 2017].

3.

A breach is not material, and the aggrieved party is not
excused from performance of its obligations, if the
breaching party has substantially performed its end of the
contract. Barbagallo v. Marcum LLP, 925 F.Supp.2d
275, 287 (2013); Innovative Biodefense, Inc. v VSP
Tech., Inc., 12 CIV. 3710 (ER), 2017 WL 4838790, at
*4 [SDNY Oct. 24, 2017].

4.

For a breach of a contract to be material, it must go to the
root of the agreement between the parties, and must
defeat the object of the parties in making the contract.
Bear, Stearns Funding, Inc. v. Interface Group-Nevada,
Inc., 631 F.Supp.2d at 295; Fund v Titon Builders, Inc.,
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13 CIV. 7620 (PAC), 2016 WL 3685086, at *5 [SDNY
July 5, 2016].
a.

Materiality goes to the essence of the contract. That
is, breach is material if it defeats the object of the
parties in making the contract and deprives the
injured party of the benefit that it justifiably
expected. Doner-Hedrick v. New York Institute of
Technology, 874 F.Supp.2d at 242; ESPN, Inc. v.
Office of Com’r of Baseball, 76 F.Supp.2d 416,
421 (1999); Nadeau v Equity Residential
Properties Mgt. Corp., 251 F Supp 3d 637, 641
[SDNY 2017].

b.

Materiality does not depend upon the amount of
provable money damages; it depends upon whether
the nonbreaching party lost the benefit of its
bargain. ESPN, Inc. v. Office of Com’r of Baseball,
76 F.Supp.2d at 421.

c.

Even if the breach “goes to the root of the
agreement,” the court must also consider other
factors, such as those cited by the Restatement
(Second) of Contracts § 241:
i.

The extent to which the injured party will be
deprived of the benefit which he reasonably
expected;

ii.

The extent to which the injured party can be
adequately compensated for the part of that
benefit of which he will be deprived;

iii.

The extent to which the party failing to
perform or to offer to perform will suffer
forfeiture;
24
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C.

iv.

The likelihood that the party failing to
perform or to offer to perform will cure the
failure, considering all the circumstances
including any reasonable assurances;

v.

The extent to which the behavior of the party
failing to perform or to offer to perform
comports with standards of good faith and
fair dealing. Encompass Ins. Co. of America
v. English, 2013 WL 796309; Donovan v.
Ficus Investments, Inc., 872 N.Y.S.2d 690
(2008); Innovative Biodefense, Inc. v VSP
Tech., Inc., 12 CIV. 3710 (ER), 2017 WL
4838790, at *4 [SDNY Oct. 24, 2017].

CONSEQUENCES OF A MATERIAL BREACH
1.

Once a party has materially breached a contract, the other
party can elect to either terminate the contract and
recover damages (liquidated or otherwise), or it can
continue the contract and recover damages solely for the
breach. Barbagallo v. Marcum LLP, 925 F.Supp.2d at
291; Nostrum Pharm., LLC v Dixit, 13-CV-8718 (CM),
2016 WL 5806781, at *21 [SDNY Sept. 23, 2016].
a.

A party can indicate that it has elected to continue
the contract by continuing to perform under the
contract or by accepting the performance of the
breaching party, though this rule assumes the
aggrieved party is aware of the breach and can
therefore make a meaningful election of its
remedies. Barbagallo v. Marcum LLP, 925
F.Supp.2d at 291.

b.

Once a party elects to continue the contract, it can
never thereafter elect to terminate the contract
based on that breach, though it retains the option of
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terminating the contract based on other, subsequent
breaches. Bigda v. Fischbach Corp., 898 F.Supp.
1004, 1011 (1995); VFS Fin., Inc. v Falcon Fifty
LLC, 17 F Supp 3d 372, 380 [SDNY 2014].
2.

Even if the breach of contract caused no loss or if the
amount of the loss cannot be proven with sufficient
certainty, the injured party is entitled to recover as
nominal damages a small sum fixed without regard to the
amount of the loss, if any. ESPN, Inc. v. Office of Com’r
of Baseball, 76 F.Supp.2d at 421.

3.

Punitive damages are generally not available, but may be
recoverable if necessary to vindicate a public right.
Runge v. Erie Ins. Group, 2010 WL 5860401; New York
Univ. v. Continental Ins. Co., 87 N.Y.2d 308, 315
(1995). Punitive damages are limited to circumstances
where it is necessary to deter defendant and others from
engaging in “gross” and “morally reprehensible”
conduct that is of “such wanton dishonesty as to imply a
criminal indifference to civil obligations.” Rodriguez v.
Allstate Ins. Co., 931 N.Y.S.2d 462, 467 (2011); New
York Univ. v. Continental Ins. Co., 87 N.Y.2d at 315-16.
A claim for punitive damages as an additional and
exemplary remedy for breach of contract requires that:
a.

Defendant’s conduct
independent tort;

b.

The tortious conduct have been of egregious
nature;

c.

The egregious conduct have been directed to the
plaintiff; and

d.

It must be part of a pattern directed at the public
generally. Dinstber v. Allstate Ins. Co., 974
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be

actionable

as

an

N.Y.S.2d 171, 172; New York Univ. v. Continental
Ins. Co., 87 N.Y.2d at 316.
D.

Where one breach of a lease covering all aspects of the
landlord-tenant relationship causes no damage to the other
party, the breach may be so insubstantial as not to excuse the
other party’s nonperformance. Hadden v. Consolidated
Edison Co. of N.Y., 34 N.Y.2d 88, 96-97 (1974); Garofalo
Elec. Co. v. New York Univ., 300 A.D.2d 186, 189 (1st Dep’t
2002); Pay-Co Asphalt v. Heartland Rental Props. Partnership,
278 A.D.2d 295 (1st Dep’t 2000). E.g.:
1.

The breaching party performed all its other obligations
under the lease and in no way frustrated the lease’s
purposes or impaired or undermined the lease’s value to
the other party. Hadden v. Consolidated Edison Co. of
N.Y., 34 N.Y.2d at 96-97; Garofalo Elec. Co. v. New
York Univ., 300 A.D.2d at 189; Edgewater Constr. Co.
v. 81 & 3 of Watertown, 252 A.D.2d 951, 952 (4th Dep’t
1998); Innovative Biodefense, Inc. v VSP Tech., Inc.,
176 F Supp 3d 305, 317 [SDNY 2016].

2.

The other party in turn received all the benefits of the
breaching party’s promised performance. Hadden v.
Consolidated Edison Co. of N.Y., 34 N.Y.2d at 96-97;
Garofalo Elec. Co. v. New York Univ., 300 A.D.2d at
189; Pay-Co Asphalt v. Heartland Rental Props.
Partnership, 278 A.D.2d at 296; Innovative Biodefense,
Inc. v VSP Tech., Inc., 176 F Supp 3d 305, 317 [SDNY
2016].

3.

Excusing the other party’s nonperformance would
produce a forfeiture of a substantial entitlement and the
other party’s unjust enrichment. Hadden v. Consolidated
Edison Co. of N.Y., 34 N.Y.2d at 97; Innovative
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Biodefense, Inc. v VSP Tech., Inc., 176 F Supp 3d 305,
317 [SDNY 2016].
VI.

THE TERMS OF OPTION AGREEMENTS ARE TO BE
STRICTLY ENFORCED
A.

B.

CONSTRUCTION
1.

An option to buy contained in a lease must be exercised
strictly in the manner specified; in exercising the option,
the lessee must strictly comply with all terms and
conditions of the option agreement. Tsoulis v. Abbott
Bros. II Steak Out, Inc., 82 A.D.3d 1612, 1613 (2011);
Neuhaus v. McGovern, 758 N.Y.S.2d 461, 462 (2002);
Blackburn Food Corp. v Ardi, Inc., 58 Misc 3d 275, 282
[Sup Ct 2017].

2.

In construing the agreement for an option to purchase,
the court must construe the agreement as made and not
make a new agreement by construction. Gateway
Towers, Inc. v. Tishman Realty & Const. Co., Inc., 49
A.D.2d 542, 543 (1975); Blackburn Food Corp. v Ardi,
Inc., 58 Misc 3d 275, 280 [Sup Ct 2017].

DEFINITENESS OF OPTION REQUIRED
1.

An option to purchase, as part of a lease, will not be
specifically enforced in equity where it is vague and
indefinite. Mandel v. National Ass’n Bldg. Corp., 200
A.D. 767, 772 (1922); Blackburn Food Corp. v Ardi,
Inc., 58 Misc 3d 275, 280 [Sup Ct 2017] .

2.

An option is void as insufficient to satisfy the statute of
frauds where the material terms necessary to the
purchase option are missing. Mandel v. National Ass’n
Bldg. Corp., 200 A.D. at 769. Therefore, an option which
does not properly identify the land involved, or where
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the price is indefinite or uncertain, is unenforceable.
Sautkulis v. Conklin, 1 A.D.2d 962, 962 (2d Dep’t
1956); Brandenburger & Marx v. Heimberg, 34
N.Y.S.2d 935, 938-39 (Mun. Ct. 1942); Carr v Sheehan,
148 AD3d 1618, 1619 [4th Dept 2017].
C.

*

INTENT OF THE PARTIES GOVERNS
1.

The intent of the parties governs the interpretation of an
option to purchase. Finch v. Haynes, 104 A.D.3d 1113,
1113, (3d Dep’t 2013); Three Star Offset Printing, Inc.
v. Daniels, 58 A.D.2d 862, 862 (1977); Carr v Sheehan,
148 AD3d 1618, 1619 [4th Dept 2017].

2.

In construing leases to effectuate the intention of the
parties with regard to options to purchase, the parties’
intent is not to be gathered from one phrase, alone, but
from all the language used. Wells v. Fisher, 205 A.D.
212, 214 (1923). Any doubt should be resolved against
the grantor who, having the power to stipulate in his or
her own favor, neglected to do so. Wells v. Fisher, 205
A.D. at 214; Carr v Sheehan, 148 AD3d 1618, 1619 [4th
Dept 2017].

3.

The question of the parties’ intent is one of fact,
precluding summary judgment in an action for specific
performance of the purchase option. Three Star Offset
Printing, Inc. v. Daniels, 58 A.D.2d at 862.

This outline is an outline that was updated and expanded from an outline originally
prepared by the Hon. Lucy Billings ( NYS Supreme Court ) . “
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