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Discovery And Trials After
COVID
-19
Caryn L. Lilling & Seth M. Weinberg

The New Rules

The new “broad set of amendments” are “designed
to make case management and pretrial litigation
more efficient and cost
-effective for lawyers and
litigants in our civil courts”
– Chief Judge Janet
DeFiore
, February 1, 2021
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Why Change The Rules?

• For years, court administrators have
discussed making the rules of the
Commercial Division uniform across all
trial courts.
• It is perceived that the Commercial
Division moves more efficiently than
the rest of the court system.
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Why Change The Rules?

• The old way of trying cases was not efficient from an
administrative standpoint. In some counties, it would
takeyearsfor a case to go to trial after discovery was
concluded.
• Having no trials for a year will compound the delays that
existed before COVID-19.
3

The New Way

• The new rules contemplate that many of the legal issues
will be resolved
priorto jury selection.
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The New Way
- Depositions

• Under the new rules there are limitations on
depositions.
• Now, there are to be no more than 10
witnesses deposed in a case.
• Each deposition to last no more than 7
hours.
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The New Way
- Discovery Motions

• Before making a discovery motion, the
attorneys must meet (either in person or via
telephone) to try and resolve any discovery
dispute.
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The New Way
- Motions

• The new rules set word count limits for attorney
affirmations and memorandum of law.

• Summary judgment motions must be accompanied
by a statement of undisputed facts.

• Party opposing summary judgment motion must
respond to the statement of undisputed facts. Any
facts not responded to are deemed admitted.
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The New Way
- Before Trial

• Parties must consult
before trialregarding
which evidence will be introduced. And if
there are disputes, the court is to rule on
those objections “at the earliest possible
time.”
• Why before trial? Because on the first day of
trial the parties are expected to provide the
court with a binder containing all admissible
exhibits.
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The New Way
- Before Trial

• At the pre
-trial conference, or other date set by
the court, the parties must submit a-trial
pre
memorandum outlining the issues of the case.
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The New Way
- First Day of Trial

• When trial starts the parties must provide:
▻ The binderof exhibits
▻ A witness listidentifying who will be called
as witnesses and estimating how long
that witness will testify.
▻ Requests to Charge
and Jury

Interrogatories
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How Will The New Rules Help (the trustful view)

• Making rulings pre
-trial and having a detailed
schedule when trial starts allows courts to
adequately plan for the flow of trials.
• The better courts can gauge the flow of
trials, the smoother, and faster, trials will
move through the system.
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How Will The New Rules Help (the cynic’s view)

• While these rules are new to New York,
there are similar rules in other states.
• We have found that judges use these rules
to make harsh evidentiary rulings
force
to a
settlementto avoid trial
.
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What Needs To Be Done Before The Trial

• The new rules provide an
opportunity to frame the case
before trial.
• There are strategies that can
be employed to create an
environment favorable to the
defendant.
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Preservation

• Have plaintiffs properly pleaded their theory?
• Is plaintiffs’ theory scientifically/medically valid?
• What do plaintiffs’ damages experts rely upon in reaching
their conclusions?
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Is The Bill Of Particulars Particular?

• “The purpose of a bill of particulars is to amplify the
pleadings, limit the proof, and prevent surprise at trial”
, 94 AD3d 1046 [2d Dept
(Fremont Inv & Loan v Gentile
2012]).

• It is “intended to afford the adverse party a more
detailed picture of the claim being particularized,” and it
“may not be used to allege a new theory not originally
Linker
v County of
asserted in the complaint”
(
, 212 AD2d 652 [2d Dept 1995]).
Westchester
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Late Attempts To Amend The Bill Of Particulars

• “While leave to supplement or amend a bill of particulars is ordinarily

freely given in the absence of prejudice or surprise (see CPLR 3025[b
when leave is sought on the eve ofjudicial
trial, discretion should be
”(Torres v Educational Alliance, Inc., 300 AD2d 469, 470
exercised sparingly
[2d Dept 2002][emphasis added]).

• “…[W]here there has been an inordinate delay in seeking leave to amend to
include a new injury, the plaintiff mustestablish a reasonable excuse for th
delayand submit an affidavit to establish the merits of the proposed
(Green v New York City Housing Auth., 81 AD3d 890, 891 [2d
amendment
Dept 2011][emphasis added]).
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Reviewing the Expert Disclosures

• An expert cannot testify beyond the scope of
the bill of particularsBrzozowy
(
v Elrac, Inc., 39
AD3d 451 [2d Dept 2007]).
• If an expert disclosure is inadequate, a motion
should be made pre
-trial to strike the disclosure
(Rivera v Montefiore Med. ,Ctr.
28 NY3d 999
[2016]).
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Attacking Admissibility Of Expert Opinions

• New York continues to use Fryeanalysis,
the
but now there is a
deeper examination into the foundation of supporting an expert’s
opinion.

• This trend began Parker
in
v Mobil Oil Corp.
when the court
separated whether an expert’s methodology was novel from
whether there was an adequate foundation.
• Cornell v 360 West 51st Street Realty, LLC
• Sean R. v BMW of North America, LLC

18

When Should These Arguments Be Made

•

Under the new rules,
many of these
arguments should be
made before trial.
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Inconsistent Verdicts & Timing Of Objections

• Motion to set aside a verdict on the grounds of inconsistency
prior to the discharge of the jury
requires a timely objection
(Gunther v Muschio, 40 AD3d 1030, 1031 [2d Dept 2007]).

• Failing to object to an inconsistent verdict prior to the
discharge of a jury operates as a waiver and renders the issue
unpreserved for appellate review
(People v Hope, 186 AD2d
872, 875 [3d Dept 1992]; Jamal v Gohel, 25 AD3d 587, 587 [2d
Dept 2006]).
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Inconsistent Verdicts and Impact on High/Low Agreements

• A high-low settlement between parties is a conditional settlement,
,
triggered only when there is a proper verdict
Flores( v 731 S. Blvd. LLC
154 AD3d 518, 519 [1st Dept 2017]).

• “In the event of a defense verdict or assessment of liability of up to
80% against the plaintiff, plaintiff shall receive [the] low. Otherwise,
% liability assessed against each party shall be used to determine
[the] amount of exposure/recovery with a maximum cap of
$1,000,000”

• CPLR 4111(c)
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Preservation Of Mistrial Requests

•
•

Objection must be made
beforethe verdict.
CPLR 4404(a) allows the court to set aside a verdict “in the interest of justice.”
•

Fundamental error (Smith v Rudolph, 151 AD3d 58, 63 [1st Dept 2017]).

•

Counsel’s misconduct unduly affects the verdict (Selzer v New York City
Transit Auth., 100 AD3d 157, 162 [1st Dept]).
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Failing To Raise An Objection Regarding Jury Instructions

•

Under CPLR 41110
-b, “[n]o party may assign as error the giving or the failure to
give an instruction unless he objects thereto before the jury retires to consider its
verdict stating the matter to which he objects and the grounds of his objection”
(CPLR 4110
-b).

•

Pursuant to CPLR 4017,ailureto
“[f]
so make known objections, as prescribed in
this section or in section 4110
-b, may restrict review upon appeal . . .” (CPLR
4017).

•

Generally, a party that fails to object to a jury instruction is precluded from
, 60 NY2d 296, 306
challenging the instruction on appeal
De Long
(
v Erie County
[1983]).
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COVID
-19 has changed the world. Some things will
never go back to the way they were. New York trials
may be one of those things.
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SCBA Lawyers Helping Lawyers Committee
The SCBA Lawyers Helping Lawyers Committee provides free and
confidential assistance to those in the legal community who are concerned
about their alcohol or drug use and/or mental health or wellbeing or that of a
colleague or family member.
Assistance is available to the legal community including attorneys, members
of the judiciary, law students, and family members dealing with alcohol or
substance abuse disorder, other addictive disorders, anxiety, depression,
vicarious trauma, age related cognitive decline and other mental health
concerns that affect one's well-being and professional conduct.

Please call the
Lawyers Helping Lawyers Helpline at (631) 697-2499
to speak with an attorney who will provide support and recommend
resources. All calls are private and confidentiality is protected under
Judiciary Law Section 499. (Lawyer Assistance Committee)

