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DAVID R. OKRENT,
CPA, ESQ.
Managing Attorney

CONTACT
The Law Offices of David R. Okrent
33 Walt Whitman Rd, Ste 137W
Dix Hills, NY 11746
PHONE:
631-427-4600
WEBSITE:
www.okrentlaw.com
EMAIL:
dave@okrentlaw.com

Mr. Okrent concentrates in the Elder Law, Tax, Estate Planning, Administration, Special
Needs Planning and Asset Protection. Mr. Okrent has more than 30 years experience in both
the legal and accounting fields. He has received The Long Island Coalition for the Aging,
Inc "Man of Spirit" Award for his commitment to the field of Aging, in 2006, was honored
by the L.I. Alzheimer Foundation as an "Angel of Spirit” in 2010, by Day Haven, and in
2012 a “Leadership in Law” award by the Long Island Business News.
Mr. Okrent is a frequent lecturer and author. He has appeared on Channel Twelve's TV
program titled “Best Years" and was the long-time Co-host of WEVD's morning "Elder Law
and Senior Forum" radio program. He is a member of the Executive Committee of the NY
State Bar Association’s Elder Law Section, is a Member-At-Large, Co-Chair of the Finance
Committee for the Section, and previously been Vice Chairman and Co-Chairman of many
of its sub committees, a past District Delegate, & Co-Chief Editor of the “Elder and Special
Needs Law Journal”. He is the Co-Chair of the Suffolk County Bar Associations Elder Law
Committee, a past Co-Chairman of the Legislation and Chairman of the Tax Committee and
an Advisory Member of it’s Academy of Law. He is a member of the National Academy of
Elder Law Attorney, the Alzheimer's Association, Long Island Chapter Legal Committee.
Mr. Okrent is a past member of the Nassau County and American Bar Associations. He is a
member of the Trust and Estate Committee of the New York State Bar Association and
Suffolk County Bar Association.
He is a past Board Member of the Foundation of St. Charles Hospital & Huntington Arts
Council, Chair of the Legal Advisory Board of the Long Island Alzheimer's Foundation,
member of the former Planned Giving Council of Good Samaritan Hospital, Advisory Board
of Friends of Karen, Vice President and Education Co-Chair of the L.I. Eastern Chapter of
the National Conference of CPA's, a past member to the Legislation Committee of the MS
Society & YAI/NIPD’s Autism Advisory Board, a past Officer of the Association of
Professional Financial Consultants and a past Alumnus Liaison for the Tax Institute of the
School of Professional Accountancy at L.I.U., C.W. Post Campus. He served on the N.Y.
State Society of CPA’s Estate Planning Committee, the American Institute of CPA’s, and
the National Republican Congressional Committee’s Business Advisory Counsel, the
Suffolk Local Early Intervention Coordinating Council and the Steering Committee for
Assemblyman Englebright's Sr. Law day.
Mr. Okrent was formerly associated with a Leading Elder Law Firm. Prior to that, he was
a Revenue Agent with the Internal Revenue Service, responsible for litigation support and
audit examinations of individuals, corporations and partnerships. While with the IRS, he
taught financial statement analysis as an Adjunct Professor at Nassau County Community
College. Before joining the IRS, Mr. Okrent was an accountant with KPMG/Peat Marwick.
At St. John's University School of Law, Mr. Okrent received his Juris Doctor, graduating
Cum Laude in the top fifth (5th) percentile of his class. He received his B.S. degree in
Accounting, Cum Laude, from the School of Professional Accountancy at Long Island
University, C.W. Post Campus and the Faculty Award for Academic Excellence in
Accounting. Finally, his experience includes judicial internships with The Honorable Judge
Cecelia H. Goetz at Hauppauge Bankruptcy Court and The Honorable Judge Raymond C.
Radigan at Nassau County Surrogate's Court.

Joseph A. Hanshe Esq.
Joseph A. Hanshe Esq., maintains an office for the practice of law in
Sayville, New York. His primary area of practice is in Medical Malpractice,
(Plaintiff and Defense), Major Crimes in the County Law 18-b program and
Appeals. He was appointed as a Court Examiner by the New York State Appellate
Division Second Department’s presiding Justice in 2007.
He has tried over 10 murder cases in Suffolk and Nassau County Courts, 40
major crimes including manslaughter, drug king pin narcotic cases and other B, C,
D and E felonies. In addition, he has perfected over 50 Appeals to the Appellate
Courts of New York State. Currently Mr. Hanshe has 3 murder trials pending in
Suffolk and Nassau County Courts, 5 medical malpractice plaintiff’s cases, and
three defense medical malpractice cases pending in Supreme Court.
He graduated from Hofstra University with BS and MS degrees in the
medical sciences, attended SUNY Downstate Medical School where he studied and
did research in the medical sciences before deciding to obtaining a Law Degree
from Touro Law. He has held adjunct professorships at St. John’s University,
Nassau Community College (adjunct and full time) and at Touro Law School.
Mr. Hanshe is a veteran of the United States Navy and was stationed with
Carrier Task Force 77 in the South China Sea during the Viet Nam war. He is a
pilot qualified in single engine, multi-engine and jet aircraft.

Robert M.
Harper

ESTATE LITIGATION

Partner
Uniondale
T: 516-227-0625
rharper@farrellfritz.com

About Robert
Robert M. Harper concentrates in trust and estate-related litigation in
Surrogate’s Court and Supreme Court. His practice includes probate
contests, accounting proceedings, discovery and turnover
proceedings, guardianship proceedings, and trust invalidation
proceedings. He is also a frequent contributor to Farrell Fritz’s New
York Trusts & Estates Litigation blog.
In addition to his work at Farrell Fritz, Rob is a special professor of law
at Hofstra University School of Law. He also coaches several of
Hofstra’s moot court teams, including the National Moot Court
Competition team.
/

Experience
Co-authored amicus curiae brief, and served as counsel of record,
for the New York State Bar Association in the Supreme Court of the
United States matter of North Carolina Department of Revenue v.
The Kimberly Rice Kaestner 1992 Family Trust.
Co-authored a proposal to amend Rule 4503(b) of the New York
Civil Practice Law and Rules to extend to revocable trust contests
an exception to the attorney-client privilege, which Governor
Cuomo signed into law on August 19, 2016.
Authored a proposal to amend Mental Hygiene Law section 81.21,
which the Governor signed into law in 2015.
Instrumental in ensuring that proposals to amend Estates, Powers
and Trusts Law sections 11-1.5 and 11-A-2.1 and Surrogate’s Court
Procedure Act section 1724 passed the New York Legislature and
were signed into law by Governor Cuomo in 2014.

Credentials
EDUCATION
Boston College
Chaminade High School
Hofstra University School of Law
BAR ADMISSIONS
New York
New Jersey
COURT ADMISSIONS
U.S.D.C., Eastern District of New York

Af liations & Appointments
New York State Bar Association, Trusts & Estates Law Section,
Former Chair, Former Treasurer and Secretary, Past Governmental
Relations and Legislation Co-Chair and Past Delegate to the House
of Delegates

/

Suffolk County Bar Association, Board of Directors
New York Bar Foundation, Fellow
Suffolk County Bar Association
Surrogate’s Court Committee, Past Co-Chair
Suffolk Academy of Law, Past Of cer
Nassau County Bar Association
PRACTICE AREAS
Estate Litigation
Trusts & Estates
BLOGS
March 30, 2020

TO INFINITY AND BEYOND (OR AT LEAST APRIL 18, 2020): NEW
YORK STATE LAW TEMPORARILY AUTHORIZES THE REMOTE
NOTARIZATION OF DOCUMENTS
September 26, 2018

Hasta La Vista, Exoneration Clauses
July 24, 2017

You’ve Got (E-)Mail! Can Your Survivors Access It After Your Death?

Attorney Advertising © 2021 Farrell Fritz, P.C.
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Richard A. Weinblatt, Esq.
Haley Weinblatt & Calcagni, LLP
1601 Veterans Highway | Suite 425
Islandia, NY 11749
(631) 582-5151
raw@hwclaw.com

Richard A. Weinblatt is a partner in the law firm of Haley Weinblatt & Calcagni, LLP
located in Islandia, New York. He practices primarily in the areas of Elder Law and
Trusts and Estates. Richard graduated magna cum laude from St. John’s University
School of Law in 1988. He is a member of the New York State Bar Association,
National Academy of Elder Law Attorneys and a former Director of the Suffolk County
Bar Association. He is a Past Chair of the New York State Bar Association’s Elder Law
and Special Needs Section. Richard is a past Associate Dean of the Suffolk County Bar
Association’s Academy of Law, past President of the Estate Planning Council of Long
Island, Suffolk Chapter and is a former Co-Chair of the Suffolk County Bar Association’s
Elder Law Committee, Surrogate’s Court Committee and Tax Committee. Richard is
also an adjunct professor at Touro College Jacob D. Fuchsberg Law Center.

Marian Rose Tinari
Supreme Court Justice
631 208 5604
mtinari@nycourts.gov
Judicial Positions:
Justice Tinari has been a Supreme Court Justice since January 2018 and presently serves
as Suffolk County Supervising Judge of Guardianship proceedings. She began her career on the
bench on March 3, 2015, when the Suffolk County Legislature unanimously approved a resolution
appointing her a District Court Judge. In that capacity she presided over a criminal part which
included Penal Law misdemeanor offenses as well as violations of the New York State Vehicle
and Traffic Law, and parole violations. In January 2016 she began a six-year term upon her
election as District Court Judge.
Prior Positions and Responsibilities:
Justice Tinari, as an attorney with the Suffolk County District Administrative Judge’s
office, was a member of a team which oversaw the daily administration and operation of the
Suffolk County Court system comprising approximately 1,000 members including judges,
attorneys, court clerks, and security personnel. Justice Tinari was involved in virtually all
decisions made by the District Administrative Judge providing insight obtained by regular
communication with Supervising Judges, Chief Clerks, security supervisors, and other judicial
and non-judicial staff.
In her role as counsel to the District Administrative Judge, Justice Tinari was responsible
for communicating with various representatives and agencies which interact with the Suffolk
County courts on an ongoing basis. Justice Tinari was an integral part of virtually all
administrative decisions made in connection with the court system including resource allocation,
media management, personnel assignments, launching pilot programs, continuing legal education
programs, and collaborations with other judicial districts statewide. Many of those programs and
initiatives required communication with outside agencies and organizations and Justice Tinari was
often tasked with the responsibility of preparing memoranda for use by those entities to ensure
that the recipients were fully informed.
Justice Tinari was the Public Information Officer for the Suffolk County Courts. In that
capacity she interacted daily with local, national, and international media outlets on stories and
programs centered around court cases and issues. Such interaction is often time sensitive
requiring prompt and comprehensive responses to reporters. It also required a complete
understanding of court operations and ethical parameters for dissemination of information.
Justice Tinari served as Outreach Coordinator for the Suffolk Courts for numerous court
centric events during the course of the year, many of which involved interaction with statewide
counterparts including the first annual Suffolk County Court’s Law Day event in cooperation with
Judge Fern Fisher and the New York State Access to Justice Program. In her present position,
Justice Tinari continues her involvement with the Suffolk County Courts internship program
which she previously served as Director. This program, which annually includes approximately
fifty participants, involves court observation and provides students with a unique opportunity to
engage with various agencies which serve the court. This position required regular
communication with law school deans within New York State and across the country. This year,
for the first time, the program will be conducted virtually.

In addition to her duties within the court system, Justice Tinari worked with academic
institutions throughout the country to ensure that Suffolk County attracts the highest caliber
entrants to the court system in a number of related fields. She was also responsible for incubating,
in collaboration with institutions within and outside the court system, ideas for more efficient use
of court services.
As a court-attorney referee, Justice Tinari presided over hearings on a range of topics
including tax assessment review and various Surrogate issues. She also served as a hearing
officer on personnel matters across New York State. (2011- 2015)
Prior to her role in the administration of the courts, Justice Tinari served as Principal Law
Clerk to Suffolk County Surrogate Court Judge John M. Czygier, Jr. In that capacity she was
responsible for drafting decisions and preparing presentations for a Surrogate Judge who is
nationally recognized for his in-depth of knowledge in the field of Trusts and Estates law.
Because there is a single Surrogate Judge in Suffolk County, Justice Tinari worked alongside the
Chief Clerk of the Surrogate’s Court and the Surrogate Court Judge on all administrative tasks
related to the Court including personnel and other facility related issues. The duties of Principal
Law Clerk require utilization of highly-developed research and writing skills as well as extensive
involvement in complex negotiations to resolve disputes relating to high-value estates. While
serving in the Surrogate’s Court, Justice Tinari frequently lectured on topics relevant to Trust and
Estate matters to members of the Bar. (2002-2009)
After working with Judge Czygier, Justice Tinari worked in the Suffolk County Supreme
Court Law Department. In that capacity she drafted memorandum decisions for several Supreme
Court Justices, several of which were featured as front page news in the New York Law Journal.
(2010)
Justice Tinari joined the court system as a Law Clerk to New York State Court of Claims
Judge Michael F. Mullen. Judge Mullen, as an Acting Supreme Court Justice, presided over
many high profile criminal and civil cases including a landmark capital case (People v LaValle).
Justice Tinari was also responsible for ongoing administrative matters while serving as Clerk to
Judge Mullen during his term as Supervising Judge of the Criminal Courts. As his Law Clerk,
Justice Tinari was tasked with communicating with the Judges of the Criminal Courts to ensure
all administrative responsibilities were executed efficiently and collaboratively. (1987-2002)
Prior to her tenure with the courts, Justice Tinari served as an Assistant District Attorney
in the Suffolk County District Attorney’s Office. There she served in the District Court, Grand
Jury, and Major Crimes Bureaus and successfully prosecuted misdemeanor and felony matters
from investigation to trial. Justice Tinari was selected to head a newly formed Bias Crimes
Unit. This Unit was a prototype for many others later established throughout the country. In that
capacity, Justice Tinari worked with the District Attorney, members of law enforcement, and
defense attorneys to create a new Bureau designed to track and prosecute hate crimes. (19841987)
Justice Tinari began her career at Chase Manhattan Bank where she was responsible for
crafting appropriate investment strategies for high net worth clients while adhering to the legal
requirements for trust accounts. While at Chase, she was promoted several times, ultimately
serving as an officer and direct contact and strategist for select client groups. This position
required the utilization of leadership skills particularly in connection with addressing the concerns
of direct reports including Chief Officers within the Bank. (1981-1984)

Professional Associations and Organizations:
JusticeTinari is currently Co-Chair of the Suffolk County Women in the Courts
Committee Mental Health sub-committee, Co-Chair of the Suffolk County Courts Children’s
Center Advisory Board, and member of the Suffolk County Bar Association’s Bench Bar
Committee. She is a past President of the Suffolk County Brehon Society and past Co-Chair of
the Suffolk County Bar Association’s Surrogate Court Committee. She served as President of the
Suffolk County Brehon Society, Chair of the Suffolk County District Administrative Judge’s
TASK force on the Supreme Court, and Co-Chair of the District Administrative Judge’s Women
in the Courts Committee. Justice Tinari served on the New York State Court System’s
Foreclosure Program and the Board of Managers of the Suffolk County Bar Association Pro Bono
Foundation. She is a past member of the Suffolk County Bar Association’s Military and Veterans
Affairs Committee. She has also served on the Lawyer Assistance Foundation of the Suffolk
County Bar Association. Justice Tinari is a recipient of the Rosemary Nelson award from the
Suffolk County Brehon Society. Justice Tinari and her husband have presented as Pre-Cana
instructors for over 15 years.
Educational Background:
Justice Tinari is a graduate of the College of William and Mary and Capital University
Law School where she Senior Notes Editor on the Law Review. While working in the Trust and
Estate Management Division at Chase Manhattan Bank’s New York headquarters, she was
awarded a certification in Trust and Estate Law from the National Bankers Association’s program
at Northwestern University.
Personal Information:
Justice Tinari has lived in Huntington, New York for many years and has three adult
children. She has been married to her husband, Frank, an attorney, for over 33 years.

Maeghan H. O’Keefe, Esq., is the Principal Law Clerk to Acting Justice Richard
I. Horowitz in County Court, Riverhead, New York.
Prior to joining Judge Horowitz, Maeghan was in private practice where she
focused in the areas of Elder Law/Elder Justice, Estate Planning and Article 81
Guardianship matters. In the Guardianship arena, she served in several different
roles including, Petitioner’s Counsel and was previously appointed by the Court as
Counsel to the AIP, Court Evaluator and Court Examiner.
Before returning to private practice, Maeghan was the Principal Law Clerk to the
Hon. Martha L. Luft and the Hon. Sanford N. Berland in Riverhead. Maeghan also
has extensive Municipal Law experience having worked in the Town Attorney’s
Office for both Babylon and Islip townships. While working for the County
Attorney’s Office, she prosecuted child abuse and neglect matters in the Family
Court Bureau.
Maeghan earned her law degree from Touro Law Center in Huntington, New York.
Maeghan is married with three children.

Evelyn K. Lin, Esq. is the Principal Law Clerk to the Hon. Marian Rose
Tinari, J.S.C. Prior to the joining the Unified Court System, Ms. Lin was
a public interest attorney practicing in New York City and a pro bono
attorney for the City Bar Justice Center Elder Law and Cancer Advocacy
Projects

By David R. Okrent, CPA, Esq.
The Law Offices of David R. Okrent
www.okrentlaw.com

The Law Offices of David R. Okrent

Medicaid Limits for a Single Person
 GIS 20 MA 13 Updated Numbers
 Income
 $50.00 a month under Institutional Medicaid
 $904 a month under Community Medicaid



However, more can be kept under Community Medicaid for any type of expenses
with a “Pooled Income trust.”
The special income standard for housing expenses that is available to certain
individuals who enroll in the Managed Long-Term Care program (See 12
OHIP/ADM-5 for further information) vary by region. For 2021, the amounts are:
Northeastern $524; Central $450; Rochester $469; Western $413; Northern
Metropolitan $1,075; Long Island $1,393; and New York City $1,535. All regions had
an increase from the 2020 figure.

 Resources
 $15,900 in non-qualified assets
 Equity in the Home must be equal to or less than $906,000.00
 Regional Rate for Transfer Penalty – GIS 20 MA 12
 $13,834 for Suffolk and Nassau County
 $13,037 for NYC

The Law Offices of David R. Okrent

Community Medicaid & Married Couples
• One applying
• Spouse - A Home of any value
• Resources:
•

Monthly Income

•
•

•

Applicant $15,900 and spouse can have $74,820 – $130,380.
Applying spouse $416 and community spouse can have $3,259.50 (total
$3,675.50) or Pooled Trust.

Both applying
•
•

Income $1,300 + Pooled Trust
Resources: Home subject to the limit, $23,400 and certain Tax-QualifiedRetirement accounts in Medicaid pay status.

• Spousal Refusal

The Law Offices of David R. Okrent

Nursing Home
Medicaid and the Married Couple

 Resources:
 Applicant:




Basic $15,900
In addition, unlimited amounts in certain Tax-Qualified-Retirement
accounts in a Medicaid pay status.
Be careful with annuities.

 The Community Spouse is permitted:
 A Home of any value
 Basic $74,820 – $130,380
 In addition, unlimited amounts in certain Tax-Qualified-Retirement
accounts in a Medicaid pay status.
 Be careful with annuities.

 Monthly Income spouse $3,259.50 and Applicant $50.00
 Spousal Refusal

The Law Offices of David R. Okrent

GIS 20 MA 08 Updated Life Estate Table
 The purpose of this General Information System (GIS) message:
 Provide local departments of social services with the updated life

expectancy table issued by the Office of the Chief Actuary of the
Social Security Administration (SSA).
 As advised in Administrative Directive 06 OMM/ADM-5, “Deficit
Reduction Act of 2005 – Long Term Care Medicaid Eligibility
Changes”, the life expectancy table issued by SSA is required to be
used in evaluating whether an annuity purchased by or on behalf of
an applicant/recipient on or after February 8, 2006 is actuarially
sound.
 The table is also used in determining whether the repayment term
for a promissory note, loan or mortgage is actuarially sound.
 Effective with the release of this GIS, districts must use the revised
table.

The Law Offices of David R. Okrent

Social Security Update January 1, 2021
• A 1.3% increase to monthly benefits (approximately $20).
•

In 2019 the increase was 2.8% and 2020 was 1.6%.

• The maximum taxable earnings cap rose from $137,700 to

$142,800.
• Disabled:
•
•

Legally blind increased to $2,190 a month
Non-blind to $1,310

• The earliest you can take your benefits is age 62 with a reduced

payout.
•

•

Those 62 in 2021 reach full retirement at 66 and 10 months, anyone
born in 1960 or later reach full retirement age at 67.
Benefit increases continue until the age of 70.

The Law Offices of David R. Okrent

Social Security Update 2021 (continued)
• The increase in 2021 to the amount of money working recipients

can earn before benefit reduction:
•

•

if before full retirement age, can earn up to $18,960, with $1 deducted from
your benefits for every $2 over the limit.
If you reach your full retirement age in 2021 no benefits will be withheld
for continuing to work, except for the months in 2021 prior to turning full
retirement age and then you may earn up to 50,520 dollars, up from last
year’s 48,600 dollars and every $3 of earnings over the limit benefits will
be reduced by $1.

• The credit earning threshold is increased by $60.
• For 2021 it will take $1,470 dollars in earnings per credit. The credit
number required for disability still depends on your age and at what age
you became disabled.

The Law Offices of David R. Okrent

Certain Covid-19
Medicare and NY Medicaid
- Long Term Care

The Law Offices of David R. Okrent

Medicare: Covid-19 Related Changes to LTC
 CMS has waived two limitations on Medicare Part A skilled

nursing facility (SNF) coverage during the coronavirus
pandemic:
 The 3-day qualifying hospital stay requirement; and
 The 100-day benefit period.

 However, CMS treats the two SNF coverage expansions

differently from each other with regard to connection to
COVID.
 See, CMS, “COVID-19 Frequently Asked Questions (FAQs) on Medicare Fee-for-Service

(FFS Billing) (updated Jan. 7, 2021), https://www.cms.gov/files/document/03092020covid-19-faqs-508.pdf

The Law Offices of David R. Okrent

Medicare: Covid-19 Related Changes to LTC
 3 Day Prior Inpatient Hospital Stay
 In CMS’s Frequently Asked Questions about COVID-19,[1]

“The qualifying hospital stay waiver applies to all SNF-level
beneficiaries under Medicare Part A, regardless of
whether the care the beneficiary requires has a direct
relationship to COVID-19” (Question Y.1.) This means that
a beneficiary can get Part A coverage in a SNF whether or
not s/he was a hospital inpatient for three consecutive days,
or any days at all. This is true so long as the beneficiary
meets all other requirements for Part A coverage (e.g., needs
skilled nursing care seven days per week or skilled
rehabilitation services five days per week, or a combination
of the two).

The Law Offices of David R. Okrent

Medicare: Covid-19 Related Changes to LTC
 100-Day SNF Coverage Limit
 For expansion of the 100-day limit on SNF coverage, however, the

beneficiary’s COVID-19 status is relevant. CMS writes, “If the patient
has a continued skilled care need (such as a feeding tube) that is
unrelated to the COVID-19 emergency, then the beneficiary cannot
renew his or her SNF benefits under the section 1812(f) waiver as it is
this continued skilled care in the SNF rather than the emergency that
is preventing the beneficiary from beginning the 60 day ‘wellness
period’.” (Question Y.2) This language means that SNF residents can
receive an additional 100 days of Part A coverage only when their
continued need for care is related to the COVID pandemic. Also “If a
beneficiary has qualified for the special one-time renewal …while the
section 1812(f) waiver is in effect, that reserve of 100 additional SNF
benefit days would remain available for the beneficiary to draw upon
even after the waiver itself has expired” (Question Y.7, added Oct. 20,
2020).

The Law Offices of David R. Okrent

GIS 20 MA 05 + GIS 21 MA 01: The
additional $600/$300 Unemployment
Benefit & The Cares Act Relief Payment
are to be Disregarded for Medicaid.
 Section 2104 of the Coronavirus Aid, Relief, and Economic Security (CARES) Act of
2020 made changes to Unemployment Insurance Benefits (UIB) giving eligible
individuals an additional weekly compensation payment of $600/$300. Although
income received through an UIB is typically countable income, the CARES Act
specifically directed states to disregard the additional $600/$300 weekly amount.
 Additionally, section 2201 of the CARES Act created a relief payment in the form of
a refundable tax credit for 2020 to eligible individuals. The “recovery rebate” or
“stimulus payment” is up to $1,200 for single adults, $2,400 for married couples
filing jointly and $500 for children under age 17. This stimulus payment is not
countable for MAGI-based eligibility determinations or non-MAGI determinations
and are an exempt resource for 12 months, after which is a countable resource.

The Law Offices of David R. Okrent

Medicaid: Covid-19 Related Changes to LTC
 NYS GIS 20 MA/04 - Simplification to Medicaid Recertifications,

Conversions and Applications. (Extended by GIS 20 MA 11).

• Recertifications: - Active cases ending between 3/1/20 and 1/20/21 will be systemically

extended for 1 year.

New Applications between 3/1/20 and 1/20/21:

•

Self-attestation - Individuals may attest to all except immigration/identity status, which if not
verified, applications will be approved, with two 90-day period extensions to provide
verification.
• Nursing Home - Can attest to income, resources, transfers & the “State” as beneficiary of any
remainder interest in an annuity The Supplement A (DOH-5178A) must be
completed, However, proof/documentation will be required at renewal.
• Application Signatures – If in a hospitals/nursing homes, application can be signed on
behalf of someone if no access to applicant. A DOH-5147 form must be completed and
“COVID-19” should be noted.
• Information Needed to Process the Application - Any missing information, DSS should
make 3 tries to get from applicant, then must send a written request w/10 days. DSS can accept
verbally.
• Conditions of Eligibility Waived: Individuals turning 65 need not apply for other benefits,
e.g, Medicare, SS, Veterans benefits, proof of 3rd Party Health Insurance not required, & can
attest to current distribution from retirement accounts & annuities.
•

The Law Offices of David R. Okrent

Nursing Home Excluded From MLTC
 CMS, on 12/19/19, approved the NYS DOH 9/2018

request to amend the 1115 waiver, so that People
"Permanently Placed" in a Nursing Home for 3 or
more months will:
 No longer be covered by MLTC plans, and
 Those who are already in MLTC plans when they enter a

nursing home will be disenrolled after 3 months of
permanent placement.

The Law Offices of David R. Okrent

Nursing Home Excluded From MLTC

 Impact:

 The 3 month period begins on the 1st of the month after the

date the member is designated as a long-term nursing home
stay.
 The Dear Administrator Letter, dated 1/21/2020, defines a
member as not being designated if they have an "active
discharge plan:”
 Which are those with an active Transition Plan in their
Discharge Plan, or
 Is expected to be discharged within 3 months or less & has a
discharge plan in place.
 Advocacy: CMS approval requires re-enroll in an MLTC and return
to the community without requiring a CFEEC, if such movement is
within 6 months of disenrollment."

The Law Offices of David R. Okrent

Nursing Home Excluded From MLT
 Updated by DAL 6/11/20:
 Members will receive a notice at least 10 days prior to

disenrollment.
 Member can request an assessment to see if their needs can
be met safely in the community. If requested before their
disenrollment date they will not be disenrolled from their
MLTCP until notified by the plan of the plan’s decision.
 Any excess income monthly is to be paid directly to the
nursing home.

The Law Offices of David R. Okrent

Nursing Home Excluded From MLTC
 Updated by DAL 6/11/20, continued:
 Nursing homes are reminded of the obligation to ensure

that all residents who express a desire to return to the
community are provided the opportunity and assistance
to allow the resident to live in the most integrated and least
restrictive setting possible.
 Again: CMS required a resident who is are able to safely
leave the NH and return to the community within 6
months of the Plan Disenrollment Effective Date will be
presumed eligible for enrollment into an MLTC Medicaid Plan
and need a CFEE.

The Law Offices of David R. Okrent

Nursing Home Excluded From MLTC
 Updated by DAL 6/11/20:






Note that the change has no impact on rehabilitative, short
term or temporary nursing home residents.
The change in the NH benefit does not apply to any other
MLTC product including FIDA, FIDA-IDD, PACE, MAP or
Mainstream.
In 2020 members enrolled in MLTCP & LTNHS for more than
3 months & determined by DSS financially eligible for NH
Medicaid were disenrolled from MLTCP on 8/1/20 &
converted to FFS.
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NYS Governor’s Relevant
Executive Orders
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Executive Order No. 202.7, issued 3/19/2020:
Virtual Notarization of Documents

Authorizes use of audio-video technology provided the following
are met:
If person is not personally known to Notary, they must present valid photo ID to
Notary during the video conference;
• The video conference must allow for direct interaction (e.g. no pre-recorded videos
of signing);
• The person must affirmatively represent he or she is physically in the State of New
York;
• Signor must fax/send electronically the signed document directly to Notary on same
day as signed;
• The Notary may notarize the transmitted copy & transmit the same back to the
person; and
• The Notary can notarize the original signed document as of the date of execution if
the original together with the electronically notarized copy is received by Notary
within 30 thirty days of date signed.
• Extended to 2/26/21 as of 1/27/21 (See, 202.28,.38,.48,.55,.60,.67,.72,.79,.87,&.92).
•
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Executive Order No. 202.14, issued 4/7/2020:
Permission to Appoint Standby Guardian for
Minors and certain Disabled.
 SCPA 1726 Standby Guardians




Any parent, legal guardian, legal custodian, or primary caretaker who
works or volunteers in a health care facility or who believes they were
exposed to COVID-19, may designate a standby guardian, by a written
designation.
Said writing must:
 Contain certain provision required by the SCPA Section 1726 , and
 Be signed by them, in presence of 2 witnesses 18 years of age, other
than the standby guardian, and
 The standby guardian shall also sign the writing.

• Extended to 2/26/21 as of 1/27/21 (See, 202.28,.38,.48,.55,.60,.67,.72,.79,.87,&.92).
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Executive Order No. 202.14, issued 4/7/2020:
Allows for Virtual Witnessing of Certain Documents
 For Wills (EPTL) 3-2.1(a)(2) & (4), Health Care Proxies PHL2981(2)(a),

Disposition of Remains PHL 4201(3), Recording RPL Article 9, Powers of
Attorney GOL 5-1514(9)(b), & Lifetime Trusts EPTL 7-1.17 witnessing is
authorized by audio-video technology if that the following conditions are
met:

 If person is not personally known to witness(es), they must present valid photo ID






to witness(es) during the video conference;
The video conference must allow for direct interaction between signor,
witness(es), & supervising attorney, if applicable (e.g. no pre-recorded videos of
the person signing);
The witnesses must receive a copy of the signature page(s), by fax/send
electronically same day as signed;
The witness(es) may sign the transmitted copy of the signature page(s) and
transmit the same back to the person; and
The witness(es) may repeat on the original, as of original date if the witness(es)
receive the original signature pages w/the electronically witnessed copies within
30 days of date of execution.

• Extended to 2/26/21 as of 1/27/21 (See, 202.28,.38,.48,.55,.60,.67,.72,.79,.87,&.92).
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NYS Technology Law, Article III - (301 - 309)
Electronic Signatures And Records Act
 § 304. Use of electronic signatures - In accordance with this section unless specifically

provided otherwise by law, an electronic signature may be used by a person in lieu of
a signature affixed by hand. The use of an electronic signature shall have the same
validity and effect as the use of a signature affixed by hand.

 § 307. Exceptions - …1. To any document providing for the disposition of an individual’s

person or property upon death or incompetence or appointing a fiduciary of an individual’s
person or property, including, without limitation, wills, trusts, decisions consenting to
orders not to resuscitate, powers of attorney and health care proxies, .. except (a)
contractual beneficiary designations; and (b) the registration of making,
amending, or revoking an anatomical gift under section 4310 of the PHL, 2. To any
negotiable instruments and other instruments of title wherein possession of the
instrument is deemed to confer title, unless …. There is substantial possibility that “ESIGN” (Electronic Signatures in Global and National Commerce Act, 106 P.L. 229, 114 Stat.
464 (2000) does not preempt CLS RP Art 9 or otherwise obligate county recording
officers to accept for recordation filing that contains only electronic signature but
lacks “original signature.” 2001 NY Ops Atty Gen 2001-3 (Informal), 2001 N.Y. Op. Att'y
Gen. No. 2001-3, 2001 N.Y. AG LEXIS 6.
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Federal Law
Electronic Signatures
 The Electronic Signatures in Global and National Commerce

Act (ESIGN, Pub.L. 106–229, 114 Stat. 464, enacted June 30,
2000, 15 U.S.C. ch. 96) is a United States federal law passed by
the U.S. Congress to facilitate the use of electronic records and
electronic signatures in interstate and foreign commerce
by ensuring the validity and legal effect of contracts entered
into electronically.
 In 2010, both Houses of Congress passed a resolution at the
request of industry leaders, recognizing June 30 as "National
ESIGN Day."
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NYS Article VII Budget 20202021 Related Changes to Long
Term Care and other Relevant
Items
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Effective date of Article VII
and
New York DOH Issued Proposed Regulations
implementing Article VII Bill provisions
•

Effective dates listed in upcoming slides is the original dates upon
enactment of the legislation some of which implementation have been
delayed.

•

New York State Register January 27, 2021 Vol. XLIII Issue 4 Book 1 of 2,
comment period closed 3.15.2021.

•

New York State Register July 15, 2020 Vol. XLII Issue 28, comment period
closed 9.14.2020.
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Personal Care: Prescribed by Approved Dr. &
Can Safely Remain in Community.
• Article VII Bill - Part MM- Section 2: Effective October 1, 2020.

- Amending §365-a subd.2 (e) -

 Change: Requires personal care services, including personal emergency

response services, shared aide and an individual aide to be furnished when
prescribed by a qualified independent physician selected or approved
by the Department of Health.
 The commissioner is authorized to adopt standards for the provision,
management and assessment of services available for individuals whose
need for such services exceeds a specified level to be determined by the
commissioner, and who with the provision of such services is capable of
safely remaining in the community in accordance with the standards set
forth in Olmstead v. LC by Zimring, 527 US 581 (1999) and the assessment
is to consider whether an individual is capable of safely remaining in the
community.
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Personal Care: Increased ADLs; Help
Maneuvering
 Article VII Bill - Part MM - Section 2-a: Effective: To individuals

who receive an initial authorization for such services on or after
October 1, 2020. Amends §365-a subd.2 (e) by adding
subparagraphs (v) and (vi). (Note Sections 2-b and 3 of the Bill
apply to CDPAP).


Change: Personal care services other than personal emergency response
services shall be available only to individuals assessed as needing at least
limited assistance with physical maneuvering with more than two
activities of daily living, or for individuals with a dementia or
Alzheimer's diagnosis, assessed as needing at least supervision
with more than one activity of daily living, as defined and determined
by using an evidenced based validated assessment instrument by an
independent assessor.
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Personal Care: Moratorium for
New MLTC Plans
 Article VII Bill - Part MM - Section 5: effective April 1, 2020.

Amends Public Health Law § 4403-f subd. 6 by adding three
new paragraphs (d), (e) and (f):


These new paragraphs provide for a moratorium on the approval of new
MLTC plans From April 1, 2020 to March 31, 2022.
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Personal Care: Assignment to MLTC Consistent
with Prior Community Care
 Article VII Bill - Part MM - Section 5-a: Effective April 1,

2020.Amends Public Health Law §4403 subd. 7 (b)(vi):




Where a participant has not selected an MLTC Plan, the
commissioner shall assign such participant to a MLTC provider,
taking into account consistency with any prior community-based
direct care workers having recently served the recipient, quality
performance criteria, capacity and geographic accessibility.
During the period prior to receiving services from a MLTC provider
assigned under this provision, the person may receive services under
fee for service Medicaid.
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Personal Care – LHCAS now required to enter
contract with DOH
 Article VII Bill - Part MM - Section 10: Effective April 1, 2020.

Adds Public Health Law § 3605-c.

 Change: A licensed home care services agency (LHCSA) shall not enroll

as a provider in the medical assistance program or provide or claim for
services whether provided under the state plan, a waiver or through a
managed care organization, without being authorized to do so by
contract with the Department of Health.
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Personal Care - Independent Assessment
Procured by DOH Instead of Local Agency or
MLTC
 Article VII Bill - Part MM - Section 11: Effective April 1, 2020, but

to be established by October 1, 2022. Adds Social Service Law
365-a subd. 10:

 Independent assessors procured by DOH will replace assessments

made by local agencies and MLTC’s. The department of health shall
establish or procure the services of an independent assessor or assessors
no later than October 1, 2022, to take over from local departments of social
services, Medicaid Managed Care providers, and Medicaid managed long
term care plans performance of assessments and reassessments required
for determining individuals' needs for personal care services, including as
provided through the consumer directed personal assistance program,
and other services or programs available pursuant to the state's medical
assistance program.
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Personal Care: 30 Month Lookback for
Community Medicaid
• Article VII Bill - Part MM - Section 13: Effective October 1, 2020,

subject to DOB & Federal Approval. 13. Clause (vi) of subparagraph
1 of paragraph (e) of subdivision 5 of section 366 of the social
services law, as added by section 26-a of part C of chapter 109 of
the laws of 2006, is amended and two new clauses (xi) and (xii) are
added to read as follows:


(vi) "look-back period" means 60 month period immediately preceding the
date that an institutionalized individual is both institutionalized and has
applied for medical assistance, or in the case of a non-institutionalized
individual, subject to federal approval, the thirty-month period
immediately preceding the date that such non-institutionalized individual
applies for medical assistance coverage of long term care services.
Nothing herein precludes a review of eligibility for retroactive authorization
for medical expenses incurred during the three months prior to the month of
application.
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Personal Care: 30 Month Lookback for
Community Medicaid
 Since transfer penalties apply to transfers by recipient and

his/her spouse, documentation of resources and transfers of
both spouses will be required.

 (xi) "non-institutionalized individual" means an individual who

is not an institutionalized individual, as defined in clause (vii)
of this subparagraph.

 (xii) "long term care services" means home health care services,

private duty nursing services, personal care services, assisted
living program services and such other services for which
medical assistance is otherwise available under this chapter
which are designated as long term care services in the
regulations of the department.
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Personal Care: Transfer Penalty for Community
Medicaid
 Article VII Bill - Part MM - Section 14: Effective October 1, 2020, subject

to DOB & Federal Approval. Opening paragraph of subparagraph 3 of
paragraph (e) of subdivision 5 of section 366 of the social services law, as
added by section 26-a of part C of chapter 109 of the laws of 2006, is amended
to read as follows:
In determining the medical assistance eligibility of an institutionalized individual,
any transfer of an asset by the individual or the individual's spouse for less than fair
market value made within or after the look-back period shall render the individual
ineligible for nursing facility services for the period of time specified in
subparagraph five of this paragraph. In determining the medical assistance
eligibility of a non-institutionalized individual, any transfer of an asset by
the individual or the individual's spouse for less than fair market value made
within or after the look-back period shall render the individual ineligible for
community based long term care services for the period of time specified in
subparagraph five of this paragraph.
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Personal Care: Eliminates Notice of CDPAP
Availability
• Article VII Bill - Part MM- Section 17: Effective April 1, 2020. Amends Social

Services Law §365-f subdivision 2 (regarding CDPAP).

• Eliminates the requirement that all eligible individuals receiving home care be

provided notice of the availability of the CDPAP program and limits the
opportunity to apply for participation in the program to no less than annually.

The Law Offices of David R. Okrent

Personal Care: Development of Task based
Assessment Tool
 Article VII Bill - Part MM- Section 21, Effective April 1, 2020,

but to be developed by April 1, 2021.

 Change: The department of health shall develop and implement an

evidenced based validated uniform task-based assessment tool no
later than April 1, 2021, to assist managed care plans and local departments
of social services to make appropriate and individualized determinations
for utilization of home care services including the number of personal care
services and consumer directed personal assistance hours of care each day,
and how Medicaid recipients' needs for assistance with activities of daily
living can be met, such as through telehealth.
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Personal Care – Assessment Required
Annually not every 6 months by MLTC
• Article VII Bill - Part MM- Section 22, Effective April 1, 2020.

Amends Public Health Law § 4403-f of subd, 7 (g)(iv).

• Change: This amendment changes the comprehensive assessment

performed by MLTCs of the medical, social and environmental needs of the
recipient of the services from every six months to annually.
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Establishment of NY Alzheimer’s Health Consortium
• Article VII Bill - Part P- Section 1. The education law is

amended by adding a new section 363 to 28 read as
follows:

§ 363. Curing Alzheimer's health consortium. 1. There is hereby established
within the State University of New York the curing Alzheimer's health
consortium. The consortium shall have as its purpose to identify genes that
predict an increased risk for developing the disease, collaborating with
research institutions within the state university of New York system, and the
DOH, in research projects and studies to identify opportunities to develop new
therapeutic treatment and cures for Alzheimer's. 2. The state university of New
York shall issue a request for proposals to partner with hospitals both within
the state university of New York and other not-for-profit article twenty-eight of
the public health law hospitals and non-profit higher education research
institutions to map the genomes of individuals suffering from or at risk of
Alzheimer's.
• § 2. This act shall take effect immediately.
•
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Establishment of the Enhanced Quality of ALP
named “EQUAL program”
 Article VII Bill - Part Z- Section 1. Subdivisions 1 and 3 of section 461-s

of the social services law, subdivision 1 as amended by section 4 of part R
of chapter 59 of the laws of 2016 and subdivision 3 as amended by section
6 of part A of chapter 57 of the laws of 2015, are amended to read as
follows:

 Change: (a) The commissioner of health shall establish the enhanced quality of adult living
program (referred to in this section as the "EQUAL program" or the "program") for adult care
facilities. The program shall be targeted at improving the quality of life for adult care
facility residents by means of grants to facilities for [specified] the purposes set forth in
subparagraphs (i) and (ii) of the paragraph. The department of health, subject to the approval
of the director of the budget, shall develop an allocation methodology taking into account the
financial status and size of the facility [as well as], resident needs and the population of
residents who receive supplemental security income, state supplemental payments,
Medicaid (with respect to residents in an assisted living program), or safety net assistance. On
or before June first of each year, the department shall make available the application for
EQUAL program funds.
 See Dear Administrator Letter at
https://www.health.ny.gov/facilities/adult_care/dear_administrator_letters/docs/dal_2028 equal program.pdf
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Comprehensive Care for Eating Disorders
 Article VII Bill - Part AA - Section 9. Title E of the mental hygiene

law is amended by adding a new article 30 to read as follows:

 ARTICLE 30 - COMPREHENSIVE CARE CENTERS FOR EATING DISORDERS
 30.01 Legislative findings. The legislature … finds …diagnosis and treatment for citizens
…w/eating disorders, a complex and potentially life-threatening condition, requires a
continuum of interdisciplinary providers and levels of care. Such effective diagnosis &
treatment … requires the coordination & comprehensive management of an individualized
plan of care ….. there is no generally accessible, comprehensive system … Due to the lack of
such a system the legislature finds that treatment, information/referral, prevention & research
activities are fragmented … due to the broad, multifaceted needs of individuals w/eating
disorders, insurance payments for the necessary plan of care & providers is usually fragmented
as well, …The legislature therefore declares that the state take positive action to
facilitate the development and public identification of provider networks & care
centers of excellence to provide a coordinated, comprehensive system for the
treatment of such disorders, as well as to conduct community education, prevention,
information/referral & research activities... further declares that health coverage by insurers &
health maintenance organizations should include covered services …to the extent possible &
practicable, health plan reimbursement should be structured …to facilitate the individualized,
comprehensive & integrated plans of care which such centers are required to provide.
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Prohibition of Sale of Flavored Vaping Products
 Article VII Bill - Part EE- Section 1. The public health law is amended

by adding three new 22 sections 1399-mm-1, 1399-mm-2, and 1399-mm-3
to read as follows:
 Vaping - Sale of flavored products prohibited. 1. For the purposes of this section
"flavored" shall mean any vapor product intended or reasonably expected to be
used with or for the consumption of nicotine, with a distinguishable taste or
aroma, other than the taste or aroma of tobacco, imparted either prior to or
during consumption of such product or a component…2. No vapor products
dealer, or any agent or employee of a vapor products dealer, shall sell or offer for
sale at retail in the state any flavored vapor product intended or reasonably
expected to be used with or for the consumption of nicotine. 3. Any vapor
products dealer, or any agent or employee of a vapor products dealer, who violates
the provisions of this section shall be subject to a civil penalty of not more than
one hundred dollars for each individual package…Violations of this section shall
be enforced …, except that any person may submit a complaint to an enforcement
officer …does not apply to any product …the U.S. Food and Drug Administration
has authorized to legally…
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Telehealth
 Article VII Bill - Part HH- Section 2 Subdivision 1 of section 2999-dd of the public
health law, as amended by section 4 of subpart C of part S of chapter 57 of the laws
of 2018, is amended to read as follows: “Health care services delivered by means of
telehealth shall be entitled to reimbursement …; provided however,
reimbursement for additional modalities, provider categories and originating sites …
shall be contingent upon federal financial participation.”
 Article VII Bill - Part HH- Section 3. The public health law is amended by adding
a new section 2999-ee to read as follows: “§ 2999-ee. Increased application of
telehealth. In order to increase …in behavioral health, oral health, maternity care,
care management, services …in emergency departments, & …to certain high-need
populations to the extent …. deemed appropriate …the commissioner may … in
regulation additional acceptable modalities for the delivery of health care services
via telehealth, including but not limited to audio-only telephone communications,
online portals & survey applications, & may specify additional ...”
 § 4. These acts shall take effect …on or after April 1, 2020. .. the director of the
budget may, delay …not exceed 90 days following the conclusion an executive order
issued declaring a state disaster emergency for the entire state of New York.
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Investigation of Prescription Drug Prices
 Article VII Bill - Part HH- Section 1. The insurance law is

amended by adding a new section 111 to read as follows:

 § 111. Investigation by the superintendent with respect to prescription

drugs. (a) Whenever it shall appear to the superintendent, either
upon complaint or otherwise, that in the advertisement, purchase or
sale within this state of any prescription drug, which is contemplated
to be paid by a policy approved by the department for offering within
the state, has increased over the course of any twelve months by
more than fifty percent to an amount greater than five dollars per
unit …

 Article VII Bill - Part HH- Section 2. The insurance law is

amended by adding a new section 202 to read as follows:
 § 202. Drug accountability board. (a) A nine member drug

accountability board is hereby created in the department.
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Surprise Medical Bills
 Article VII Bill - Part YY Section 3. Section 606 of the financial services law, as
added by section 26 of part H of chapter 60 of the laws of 2014, is amended to
read as follows:


§ 606. Hold harmless and assignment of benefits [for surprise bills] for
insureds. (a) When an insured assigns benefits for a surprise bill in writing to a
non-participating physician that knows the insured is insured under a health
care plan, the non-participating physician shall not bill the insured except for
any applicable copayment, coinsurance or deductible that would be owed if the
insured utilized a participating physician. (b) When an insured assigns
benefits for emergency services, including inpatient services which follow
an emergency room visit, to a non-participating physician or hospital that
knows the insured is insured under a health care plan, the nonparticipating physician or hospital shall not bill the insured except for any
applicable copayment, coinsurance or deductible that would be owed if
the insured utilized a participating physician or hospital.
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Surprise Medical Bills
 A law (as of 3/31/15) protects consumers from surprise bills when

services are performed by a non-participating (out-of-network) Dr. at a
participating hospital or ambulatory surgical center in an HMO or insurer's
network or when a participating Dr. refers an insured to a non-participating
provider. Law was amended in 2019 to include hospital charges. 2019 NY
Laws 375. Fin. Serv. Law §§ 601–608; 23 NYCRR Part 400.

 This applies if:
 you have coverage with an HMO or insurer subject to New York law;
 you are uninsured or your employer or union provides self-insured

coverage that is not subject to New York law; or
 you are a health care provider.
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Surprise Medical Bills
 Receipt of services from a non-participating …the bill will be a “surprise bill” if:





A participating Dr. was not available; or
A non-participating Dr. provided services without your knowledge; or
Unforeseen medical circumstances arose at the time the health care services were provided.
Not a surprise bill if you chose to receive services from a non-participating doctor.

 Referred by participating Dr. to a non-participating …., it is a “surprise bill“ if:
 you did not sign a consent that you knew the services would be out-of-network &
 are not covered by your health plan.
 A referral to a non-participating occurs when:




During the course of a visit with your participating, a non-participating treats you; or
Your participating takes a specimen (for example, blood) and sends to a non-participating;
or
For any other health care services when referrals are required under your plan.

 Protect Yourself From A Surprise Bill. If you have a fully funded NY Health plan you
will be protected from a surprise bill and only responsible for in-network copayment,
coinsurance or deductible if: You Sign Assignment Of Benefits form to permit
provider to seek payment from your health plan; & You Send Form and Bill to your
health plan and provider.
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Surprise Medical Bills
 Summary:
 Applies to Emergency Medical Care and follow up.
 The assignment permits the provider to seek payment
directly from the consumer’s health plan.
 Once the health plan pays the provider an amount that it
determines to be reasonable, the provider can dispute that
amount through an Independent Dispute Resolution
Entity.
 Once a surprise bill is assigned the non‐participating
physician that knows the insured is insured under a health
care plan cannot bill the insured except for any applicable
copayment, coinsurance or deductible.
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3 year State of Limitations for Hospital Debt
• Article VII Bill - Part YY Section 4. The civil practice

law and rules is amended by adding a new section 213d to read as follows:
•

§ 213-d. Actions to be commenced within three years; medical debt.
An action on a medical debt by a hospital licensed under article
twenty-eight of the public health law or a health care professional
authorized under title eight of the education law shall be
commenced within three years of treatment.
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Mom Gave Me The Money, I Paid Her
Assisted Living & Its Still a Transfer for
Medicaid?
 Matter of Weiss v Suffolk County Dept. of Social Servs.


2014 NY Slip Op 06594 Decided on October 1, 2014 Appellate Division, Second
Department Published by New York State Law Reporting Bureau pursuant to
Judiciary Law § 431.

 Petitioner had made a transfer of the sum of $78,236.74 to her daughter

who used $41,600 to pay for assisted living for the applicant before the
applicant entered a nursing facility & wanted it considered a return of
gift.

 The Court said 42 USC § 1396p[c][2][C][i], [iii]; 42 USC § 1396p[e]; Social

Services Law § 366[5][e][4][iii]), and DOH Administrative Directive 96
ADM-8, plain language defines the "return of assets" as the return of
"an equivalent amount of cash or other liquid assets" or the use by
the transferee of the assets to pay for the applicant's "nursing facility
services." The directive does not include payment for the applicant's
residence in an "assisted living facility."
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MLTC Lock in Rule
• Beginning on 12/1/2020:
• People who enroll either by new enrollment or plan-to-plan transfer after 12/1/2020 have
90-days to change plans, after which are locked into the plan for 9 more months, a
total period of 1 year.
• Good cause - exception to lock-in --After 90-day grace period, can disenroll or transfer
if they can present evidence of good cause which includes: the enrollee is moving from
the plan's service area; member did not consent to the enrollment; the plan has
failed to furnish accessible and appropriate medical care, services, or supplies; current
home care provider does not have a contract with the enrollee’s plan; the plan and
enrollee agree that the transfer is appropriate; the State determines plan has failed to
meet its contractual obligations.
• Plans can involuntarily disenroll for the reasons specified in their contract,
including failure to pay spend-down, hospitalization for greater than 45 days, or the
enrollee was absent from the service area for more than 30 consecutive days.
• After the completion of the lock-in period, an enrollee may transfer but is subject
again to these rules.
• This does not impact (FIDA), (MAP), and (PACE).
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SS Poms Updated 1/20/21 Clarifying the Date
Disability Determined for SNTs and Pooled
• The Transmittal SI 01120 TN 65 modifies POM SI 01120.203

“Exceptions to Counting Trusts Established on or after January
1, 2000“ as follows:
• Clarifying the disability onset date to use for trust purposes;
• Incorporating recent policy changes on DDS having jurisdiction for all

potential collateral estoppel claims;

• Adding procedural instructions for developing disability; and
• Clarifying how the resource transfer provisions apply to resource

transfers to a trust.
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SS Poms Updated 1/20/21 Clarifying the
Disability Requirement for SNTs and Pooled
•

“d. Examples
• Mark, a special needs trust beneficiary whose trust was established in
2015, applies for SSI Aged benefits on June 15, 2019. Even though
disability is not a requirement for SSI Aged benefits, we must develop
disability as of June 1, 2019, when the trust's resource status could
affect Mark's SSI eligibility.
•

Sally has a special needs trust that was established in 2010 when she
was 10 years old. At the time, she was not eligible for SSI Child benefits
because of her deeming parents' income and resources. However, she
applies for SSI Adult benefits with a protective filing date of April 15,
2018. We must develop disability as of April 1, 2018. The 2010 trust
establishment date is not relevant because the trust did not present as a
resource issue until the month it could affect Sally's eligibility for SSI (April
2018).”
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529A- ABLE Accounts
 SS issued POMS SI 01130.740 4/30/2019and IRS issued Final Regs effective






1/1/2021 (issued 11/19/2020).
These are tax advantage accounts for individuals blind/disabled before their
26th birthday & can be used to pay for “qualified disability expenses.”
Once opened anyone, including a trust, can contribute. Can be used for
income, but the income will still be budgeted.
Total annual contributions from all sources in 2020, is $15,000 and up to
$100,000 of the funds is excluded from the resources of the beneficiary. Upon
death of the beneficiary, funds remaining, after payment of any outstanding
qualified disability expenses, reimburse the State(s) Medical Assistance
(Medicaid) benefits.
ABLE savings accounts will largely not affect their eligibility for SSI,
Medicaid and means-tested programs such as FAFSA, HUD and
SNAP/food stamp benefits.
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529A- ABLE Accounts: Final Treas. Regs.
 Final Regs effective 1/1/2021 (issued 11/19/2020)






A beneficiary can designate any person to establish an ABLE account, and if the
beneficiary cannot it may be established on their behalf by his or her agent under a power
of attorney or, by a conservator or legal guardian, spouse, parent, sibling, grandparent,
or a representative payee appointed by the Social Security Administration, in that order.
The final regulations do not permit an ABLE account to be established as an UGMA or UTMA
account
As to signatory authority, the person establishing the account has signature authority;
however, the beneficiary can replace the person with the beneficiary or a designee. The
beneficiary may designate a successor, and if they don’t the person with signature authority
may. An ABLE program may (but is not required to) permit co-signatories, and may (but is
not required to) permit the person with signature authority to establish subaccounts with
different people as signatories
The final regulations provide additional limited relief from the denial of ABLE account status
to subsequently established ABLE accounts for the same beneficiary while a prior account
remains open. Under the final regulations, an ABLE program is required to obtain a
verification signed under penalties of perjury by the person establishing an ABLE account
that such person neither knows nor has reason to know
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529A- ABLE Accounts: Final Treas. Regs.
Final Regs effective 1/1/2021 (issued 11/19/2020)

•
•

•

•

•

For purposes of establishing a beneficiary’s eligibility for an ABLE account by means of a
disability certification, an ABLE program may rely upon a certification signed under
penalties of perjury by the individual, or by another individual establishing the ABLE
account for the individual.
An ABLE account remains an ABLE account even if a beneficiary who was eligible when
the account was established subsequently loses eligibility as a result of an
improvement in the beneficiary’s condition. However, withdrawals made from an ABLE
account on any date after the date on which the beneficiary is neither disabled nor blind are
not qualified disability expenses, even if the ABLE program may still accept contributions
to the account.
Open-ended and broad definition that “qualified disability expenses” include basic
living expenses and are not limited to items for which there is a medical necessity or which
solely benefit an individual with a disability.
After the expiration of the applicable statute of limitations for filing Medicaid claims
against the designated beneficiary’s estate, a qualified ABLE program may distribute the
balance of the ABLE account to the successor designated beneficiary or, if none, to the
deceased designated beneficiary’s estate.
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Estate & Gift Tax
 Federal Estate and Gift Tax:
• Exemption 2021 inflation adjusted is $11,700,000 per

person. IRS Rev. Proc. 2020-45.
•
•

Sunsets back to $5,000,000 12/31/25
Democrats talking about a roll back

• Annual Exclusion gifts in 2021, $15,000
• For 2021, it is $159,000 to a spouse who is not a citizen of the
United States.
• Also gifts in excess of $16,815 from “Foreign Persons” § 6039F
authorizes the Treasury Department and the Internal Revenue
Service to require recipients to report them.
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Expatriate Taxation
 Expatriation to Avoid Tax. For calendar year 2021, under §

877A(g)(1)(A), unless an exception under § 877A(g)(1)(B) applies, an
individual is a covered expatriate if the individual’s “average annual
net income tax” under § 877(a)(2)(A) for the five taxable years ending
before the expatriation date is more than $172,000.

 Tax Responsibilities of Expatriation. For taxable years beginning in

2021, the amount that would be includible in the gross income of a
covered expatriate by reason of § 877A(a)(1) is reduced (but not
below zero) by $744,000 pursuant to § 877A(a)(3).



Rev. Proc. 2020-45.
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Estate & Gift Tax
 Federal Estate and Gift Tax
• IRS Final regs under Sec. 2010 protect gifts made before

2026 (TD 9884; Reg §20.2010‐1; Reg §20.2010‐3; IR
2019‐189 ) Making large gifts now won’t harm estates
after 2025.
•

•

On November 23, 2018, the IRS issued proposed regs (Preamble
to Prop Reg REG‐106706‐18), which provided a “special rule,” that
ensured that a decedent's estate would not be inappropriately
taxed with respect to gifts that were sheltered from gift tax by the
increased Basic Exclusion Amount when made.
The final regs adopt the proposed regs, but provide additional
examples illustrating how the rules will operate.
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Estate & Gift Tax
• Planning for changes in Federal Estate and Gift Tax:
• Large Lifetime Gifts – Use The Exemption!
• Crummey Style Trusts
• Generation Skipping Trusts
• Spousal Lifetime Access trusts
• Annual Exclusion Gifts
• Family Limited Partnerships
• Qualified Personal Residence trusts
• Grantor retained Annuity trusts
• Note/Gift Transfers
• DSUE – Where there is a deceased spouse.
• Private Foundations and Charitable Giving
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Estate & Gift Tax

 NY Estate and Gift Tax

 As of 1/1/21 Exempt Amount is $5,930,000, Top Tax Rate 16%.
 There is no NYS Gift Tax.
 No portability in NYS. (Still need credit shelter style planning)
 Three Year Lookback on Gifts for Estate Tax Purposes.
 5% Cliff – If estate is over exemption, exemption is phased out and

eliminated when estate is at, or over, 105% of exemption.

 A Possible Plan – Example of Disclaimer to spouse or charity







Net Estate
$6,000,000
Amount to charity
_
-0Net
$6,000,000
Tax
$171,848
Net to Family
$5,828,152
Savings $101,848 in tax

$6,000,000
($70,000)
$5,930,000
-0$5,930,000
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Estate & Gift Tax
 Formula clauses used in documents for transfer by gift or sales

of property that has uncertain value.

 These clauses are used is to adjust the amount transferred for gift tax purposes so if the IRS

later asserts higher value, gift tax is avoided by keeping the gift value below the exemption.
Joanne Wandry v. Commissioner T.C. Memo. 2012-88 (filed March 26, 2012)
Nos. 10751-09, 10808-09, supported this The Tax Court held a clause which defined the
amount being transferred as a portion of property equal to a value as finally determined for
gift tax purposes, limited the transfer to such portion, as finally valued for gift tax purposes
by IRS and court determination, as equal in value to the stated dollar amount.

 In Tax Court case, James C. Nelson v. Commissioner, 2020 T.C. Memo. 81 (Tax Ct.

2020) filed 6/10/20 a taxpayer sought a similar result but was denied. In lieu of defining
the transfer in the manner of "$x of Property Y as its value is finally determined for gift tax
purposes," the formula clause read:". . ., as determined by a qualified appraiser
within ninety (90) days of the effective date of this Assignment…"

 The Tax Court's decision indirectly ratifies Wandry-type clauses. The Tax Court noted the

success of similar clauses in limiting the size of the transfer in Succession of McCord, Estate
of Petter, and Wandry. This case clarifies the effectiveness of these clauses
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Federal Income Tax

Tax brackets, tax rates change and Alternative Minimum Tax.
SINGLE

HEAD OF
HOUSEHOLD

MARRIED
FILING JOINTLY OR
QUALIFYING WIDOW

MARRIED
FILING SEPARATELY

10%

$0 to $9,950

$0 to $14,200

$0 to $19,900

$0 to $9,950

12%

$9,951
to $40,525

$14,201
to $54,200

$19,901
to $81,050

$9,951
to $40,525

22%

$40,526
to $86,375

$54,201
to $86,350

$81.051
to $172,750

$40,526
to $86,375

24%

$86,376
to $164,925

$86,351
to $164,900

$172,751
to $329,850

$86,376
to $164,925

32%

$164,926
to $209,425

$164,901
to $209,400

$329,851
to $418,850

$164,926
to $209,425

35%

$209,426
to $523,600

$209,401
to $523,600

$418,851
to $628,300

$209,426
to $314,150

37%

$523,601 or more

$523,601 or more

$628,301 or more

$314,151 or more

TAX RATE
Source: IRS
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Federal Income Tax
 Trusts and Estates brackets are
compressed and reach 37% at $13,051
of income.
 Grantor Trust Rules (See Rev. Rul.

85-131985-1 C.B. 184) treat
grantor as the owner of the trust
for income tax purposes, and
therefore taxed on individuals
return and rates, etc. Instructions
to 1041 give reporting options, and
how to use Grantor’s Tax
Identification Number for the trust.

 Children with unearned income apply
rates applicable to trusts and estates to
the net unearned.

 Capital gains. The 15% rate: above
$80,800 for married joint, $54,100 for
heads of household, $40,400 for
individuals, and $2,700 for trusts and
estates. The 20% rate: Above
$501,600 for married joint, $473,750
for heads of household, $445,850 for
individuals, and $13,250 for trust and
estates.
 Alternative minimum tax (AMT) for
individuals, kept the tax, but increased
the exemption. The AMT exemption
amount is now $114,600 for married
joint and half for married separate,
$73,600 for individuals, and 25,700 for
trust and estates. The exemption is
reduced by $1 for every $4 above
$1,047,200 for married joint &
$523,600for all other taxpayers. For
corporations it has been repealed.
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Federal Income Tax
 Personal and dependent exemptions are eliminated.
 Standard deduction increases - $12,550 for a single

taxpayer, $18,650 for a head of household taxpayer
and $25,100 for taxpayers who file jointly, and the
additional standard deduction amount for the aged or
the blind is $1,700.
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Federal Income Tax

 Itemized deductions eliminated, limited or modified (continued)
 Medical expenses threshold for 2021 is 7.5% of AGI.
 Home Care
 Assisted Living – (part of cost - consult with Assisted Living Facility)
 Long Term Care Insurance – Qualified Plan
 New York permits a credit for 20% of premium paid for qualifying long term care
insurance.
 Federal Deduction:
Attained age before end of Year

Maximum deduction for year

40 or less

$450

More than 40 but not more than 50

$850

More than 50 but not more than 60

$1,690

More than 60 but not more than 70

$4,520

More than 70

$5,640
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Setting Every Community Up for
Retirement Enhancement Act of 2019
(the “SECURE Act”).
 On 12/20/19 President Trump signed into law the “Further

Consolidated Appropriations Act, 2020 (H.R. 1865)” which
included the Setting Every Community Up for Retirement
Enhancement Act of 2019 (the “SECURE Act”).
 The Act includes changes regarding retirement age,
retirement plan access and lifetime income options in
retirement plans.
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Setting Every Community Up for
Retirement Enhancement (SECURE)
Act of 2019 (the “Act”).
 A New Required Distribution Beginning Date:
 The required beginning date is now April 1 of the calendar
year following the calendar year in which the IRA owner
attains age 72. Effective for IRA owners who attain age 70½
after December 31, 2019. Applicable Plans: 401(a), 401(k),
403(b), and governmental 457(b) plans and traditional IRAs.
 Limited exceptions to the age 72 rule still apply to working
employees who work after age 72 and who are participants in
certain retirement plans and are not 5% owners as defined in
the Internal Revenue Code.
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Setting Every Community Up for
Retirement Enhancement (SECURE)
Act of 2019 (the “Act”).
 The Secure Act repeals the maximum age for

making traditional IRA contributions for taxable
years beginning after December 31, 2019 provided
that the taxpayer has sufficient earned income.
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Setting Every Community Up for Retirement
Enhancement (SECURE) Act of 2019 (the “Act”).
 New Beneficiary Distribution Rules if die after 12/31/19:
(exception for certain governmental plans and collectively bargained plan as defined in the
statute the new rules apply to employees who die after December 31, 2021.)

 1st - Dies with a Designated Beneficiary:
 Elimination of Stretch now a 10 Year Rule: If an IRA owner dies after
12/31/19 having a “designated” beneficiary then the account must
be paid by 12/31 of the 10th year anniversary of the owners date of
death.
 It does not matter whether the IRA owner dies before, on, or after
his/her required beginning date.
 However, if the designated beneficiary is an “eligible” designated
beneficiary then a better payout applies.
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Setting Every Community Up for
Retirement Enhancement (SECURE)
Act of 2019 (the “Act”).
 New Beneficiary Distribution Rules, continued:
 2nd - Dies without a Designated Beneficiary:


IRA owner dies before RBD - the 5 year rule under the prior law
applies. This applies when the IRA owner has an estate, a charity or
a nonqualifying trust as the beneficiary.

&


If an IRA owner dies on or after his/her required beginning date
then the decedent’s remaining life expectancy rule under the
prior law is still applicable.
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Setting Every Community Up for
Retirement Enhancement (SECURE)
Act of 2019 (the “Act”).
 Two types of beneficiaries now;
 designated beneficiary, and
 eligible designated beneficiary:
 Who is a “designated” beneficiary. The definition of

designated beneficiary hasn’t changed, and it is generally an
individual, as well as see through trusts.
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Setting Every Community Up for Retirement
Enhancement (SECURE) Act of 2019 (the “Act”).
 Who is an “eligible” designated beneficiary (EDB) and

what are their rules.

 a) A Surviving Spouse: Can still use life expectancy and

rollover, with the 10 year period beginning on their death;

 b) A Child (not grandchildren) who has not reached the age

of majority uses the child’s life expectancy until they reach
majority, then have 10 years to distribute entire account.


IRS Age of majority is not clear. ERISA follows state law (in NY 18)
unless minor did not complete a "specific course of education" (not
defined) and then the age of minority continues but not past age 26.
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Setting Every Community Up for Retirement
Enhancement (SECURE) Act of 2019 (the “Act”).

 Who is an “eligible” designated beneficiary (EDB) and

what are their rules.

 c) A disabled beneficiary (as per IRC Sec. 72(m)(7)) can use

life expectancy payout (or trust for same but waiting for
clarity).
 IRC §72(m)(7) definition " ... an individual …… disabled if he
is unable to engage in any substantial gainful activity
by reason of any medically determinable physical or mental
impairment which can be expected to result in death or to
be of long-continued and indefinite duration. An individual
shall not be considered to be disabled unless he furnishes
proof of the existence thereof. .. " (essentially the social
security disability standard).
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Setting Every Community Up for Retirement
Enhancement (SECURE) Act of 2019 (the “Act”).

 Who is an “eligible” designated beneficiary (EDB) and what are

their rules.
 d) A chronically ill beneficiary (defined in the Secure Act) can
use life expectancy payout (or trust for same but waiting for
clarity).


Defined in IRC§ 7702B( c )(2) - (A) " ... individual ….certified by a licensed health
care practitioner as: (i) … unable to perform (without substantial assistance …) at
least 2 activities of daily living (…for a period of at least 90 days due …), (ii) having a
level of disability similar … to the level of disability described in clause (i), or (iii)
requiring substantial supervision to protect such individual from threats to health
and safety due to severe cognitive impairment. Such term shall not include any
individual otherwise meeting the requirements of the preceding sentence unless
within the preceding 12-month period a licensed health care practitioner has
certified that such individual meets such requirements.

 e) An individual not described …. Who is not more than 10

years younger than the IRA owner can use life expectancy .
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Setting Every Community Up for Retirement
Enhancement (SECURE) Act of 2019 (the “Act”).
 Trusts as Beneficiaries:
 No Change in the law regarding Trusts as a “designated”
beneficiary.
 Can an accumulation trust qualify as an “eligible
designated” beneficiary?
 How and when will the income tax will be paid is the issue.
 Conduit Trusts: Will require the balance of an IRA be
distributed within, or at the end, of the 10 years to the
beneficiary outright.
 Accumulation Trusts: Will require the balance of an IRA be
distributed within the 10 years but then can continue hold it.
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Setting Every Community Up for Retirement
Enhancement (SECURE) Act of 2019 (the “Act”).
 Other Planning options:
 Use of a Charitable Remainder Trust
 Roth Conversion
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The Coronavirus Aid, Relief, and Economic
Security Act (the “CARES Act”): 2020 Retirement
Plans
 IRS Notice 2020-50: Withdraw up to $100,000
 Generally, if someone, a dependent or spouse was infected or quarantined
under COVID-19 & was financially impacted could have withdrawn up to
$100,000 from their eligible retirement plans between in 2020 without the 10%
penalty for to distributions before 59 1/2, and regular tax can be reported
over 3 years, and must be repaid to a plan or IRA within 3 years.
 IRS Notice 2020–51: No Required minimum distributions in 2020.
 Taxpayers with required minimum distributions from a definedcontribution retirement plan, including a 401(k) or 403(b) plan, and IRA can
skip them in 2020. This waiver does not apply to defined-benefit plans.
 People who took a required minimum distribution from certain retirement
accounts in 2020 can roll those funds back into a retirement account.
 The 60-day rollover period had been extended to August 31, 2020.
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The Coronavirus Aid, Relief, and Economic
Security Act (the “CARES Act”):
2020 Charitable Deduction – extended to 2021
 Increased charitable deduction allowance for charitable

contributions made in 2020 and 2021 up to$300 for those
who do not itemize.
 The AGI deduction threshold raised to 100% for eligible cash
contributions made by itemizers in 2020 and 2021.
 For businesses donating food inventory that’s eligible for
the enhanced deduction (for contributions for the care of the
ill, needy, and infants) for contributions made in 2020 and
2021 from 15% to 25%.
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Joe Biden’s Campaign 67 Percent Tax on
Wealth
 First, his plan would tax unrealized capital gains at death for taxpayers with

incomes above $400,000.
 For a (deceased) taxpayer who earned more than $400,000 but less than $1
million, this would subject those unrealized gains to the current capital
gains rate of 20 percent, plus the 3.8 percent Net Investment Income Tax
(NIIT), for a total of 23.8 percent. This is before the assets might be subject to
the estate tax (more on that below).
 For those above the $1 million Biden’s plan would tax this capital gain at
ordinary income tax rates, levied at his proposed top marginal rate of
39.6 percent, also plus the 3.8 percent (NIIT), giving a total tax rate on
capital gains of 43.4 percent.

 Second, he proposed to turn back the clock on the estate tax to 2009, when the

top rate was 45 percent (compared to 40 percent today), and the exemption
level for single taxpayers was $3.5 million (as opposed to $11.7 million today).
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Joe Biden’s Campaign 67 Percent Tax on
Wealth
 By historical standards, Biden’s plan to tax unrealized gains at death and

levy the estate tax at the same time is quite unique. Traditionally, estate tax
law has allowed for a “step-up” in the basis of transferred assets so that those
appreciated assets were not hit by both the capital gains tax and the estate tax
at the same time. When the estate tax was repealed for one year in 2010, the
step-up was also repealed, which meant that heirs did face taxable gains
when they sold.
 However, the impact of the step-up’s repeal was mitigated somewhat for
smaller estates by a provision that exempted “$1.3 million of an estate’s
increased value from the capital gains tax and $3 million for transfers to a
spouse.” Even though some heirs did pay higher capital gains taxes on the assets
they inherited in 2010, Congress has historically understood that it was bad
policy to levy a capital gains tax and estate tax on the same assets.
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A The New Method of Taxation ….
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A & A Veteran’s Benefit
 The A&A Pension can provide up to $1,936.50 per month to a veteran, $1,294.92

per month to a surviving spouse, or $2,295.75 per month to a couple.
 Any War-Time Veteran with 90 days of active duty.
 To qualify medically, Veteran or Surviving Spouse requires assistance of another
person to help with activities of daily living
 Deductible Medical Expenses include:
 Payments for meals, lodging, health care, custodial care and other services
provided by a facility (assisted living, independent living, etc.) are deductible
medical expenses as long as the Veteran:
 Resides in a facility that is staffed 24 hours/day
 Needs assistance with 2 Activities of Daily Living (ADLs)
 An in-home attendant with health care or custodial care.
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A & A Veteran’s Benefit

 Net Worth:

 Asset limit: $130,380 estimated for 2020
 Net worth includes monthly income multiplied by 12 and added to total.
 Certain medical expenses can be deducted from income (see below).

 Look-Back and Penalty Periods for transfers after October 18, 2018:
 36 Month look-back period.
 Applicant can return assets and un-do a penalty period (in whole or in part)

within 60 days of a penalty period decision.
 Penalty period cannot exceed 5 years.
 Transfers to a trust for a disabled child will not be penalized.
 Real Property
 Primary residence is excluded from net worth
 Acreage limit: Primary residence plus 2 acres is excluded. Additional acreage
will be counted toward net worth unless it is unmarketable.
 Proceeds from the sale of real property, after benefit entitlement, not counted
as long used to purchase another property in the same year.
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December 2020 Governor Signs Bill
Making Changes to New York Power of
Attorney Law
 The new law, which takes effect in 180 days, (June 13, 2021) makes

rejection of the document less likely because it allows language that
substantially conforms with the statute rather than requiring the form to
incorporate the exact wording. It also discourages banks and other financial
institutions from improperly refusing to accept the form by allowing a judge
to impose penalties and attorney fees against institutions that unreasonably
refuse to accept a consumer’s valid power of attorney form.
 Additionally, the reforms in this legislation eliminate the Statutory Gifts
Rider.
 Most importantly, the new law (A.5630-A/S.3923-A) creates a presumption
in favor of the validity of a power of attorney form.

By David R. Okrent, CPA, Esq.
The Law Offices of David R. Okrent
www.okrentlaw.com

631-427-4600
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Role of the Court Examiner in Guardianship Proceedings
and
Problems that can occur
By: Joseph A Hanshe, Esq., Court Examiner, since 2007

The role of the court examiner is essential to ensure the proper care
and legal oversight over the person and/or property of the incapacitated
person. Court examiners are given statutory authority to examine the
guardian and other witnesses under oath and to reduce their testimony to
writing.
Court Examiners are appointed by the Presiding Justice of the Appellate
Division pursuant to MHL § 81.32(b). In Suffolk County, I believe we currently
have 15 Court Examiners that assist the Supreme Court with Guardianship
cases.
Court Examiners do more than simply review receipt of income and
payment of bills. The role of the examiner is defined under MHL § 81.32(e)
and includes examining the initial and annual reports of the Guardians.
However, in 2007 the Hon, Joel Asarch, ACCJ, outlined five rules he
recommended Court Examiners should live by as an Examiner:
1. The person whom the Examiner is there to protect, and help is the incapacitated
person.

2. The examiner (and not his or her assistant) should know the case.
3. Ways of conserving the Incapacitated Person’s funds should be utilized , such as the
use of “so ordered” letters where appropriate.

4. Insuring that the initial and annual accounts are timely filed.
5. The Examiner should make recommendations – whether or not the Court decides to
follow them. Eg, Removal of a Guardian, referral to the DA for criminal prosecution,
any further recommendations the Examiner wishes to bring to the Court’s attention.
In essence, the Examiners are the eyes of the Court on a day to day basis.
A REVIEW OF THE WAY I, AS AN EXAMINER, CARRY OUT OUR FUNCTION.
See, also, Annexed MHL § 81.32
WHEN THINGS GO WRONG- from a public Court Record
“Joseph A Hanshe Esq., an attorney duly licensed to practice law in the courts of New
York State, affirms the following under penalties of perjury:
1. That I am a Principal in the Law Firm of Joseph A. Hanshe PC and maintain an office for
the practice of law at 116 Greene Ave, Sayville, New York.
2. That I am counsel for Patricia Connors-Ebarb, Interim and Second Successor Guardian
for the Charles Parento III, being so appointed by Order of the Court dated July 25, 2016
under Index number: 12916/2014. See, Exhibit A.(omitted here)
3. That your affiant was appointed counsel for Patricia Connors-Ebarb, the Interim Second
Successor Guardian by the Hon. Richard Horowitz, AJSC, pursuant to an Order dated
April 7, 2017 annexed here to as Exhibit B.(omitted here)

HISTORY OF THE PRIOR PROCEEDINGS

1. That Charles Parento III (Born: 11/05/1981)was in a motorcycle accident wherein he
received severe and permanent injuries to his brain and elsewhere requiring permanent
placement in a Nursing Home. He is currently housed at the Avelon Gardens for
Rehabilitation located at 7 Route 25A, Smithtown, New York.
2. That the Defendant herein, Elizabeth Yezzi was appointed Guardian of the Person and
Property of Charles Parento III, who was adjudicated an Incapacitated Person on or about
August 16, 2011.

3. That immediately prior thereto, litigation concerning the accident was filed in Suffolk
County Supreme Court under index number: 10-45653.
4. The suit was ultimately settled in Supreme Court for One Million Dollars.
5. That a Compromise Order, was signed by the Hon. Hector D. LaSalle on or about March
13, 2013. See, Exhibit C. (omitted here)
6. The Court's Compromise Order detailed that litigation expenses be paid and that the
remaining funds, $625,639.15 be payable to the Charles Parento III Supplemental Needs
Trust (hereinafter, the “SNT”). Said Supplemental Needs Trust was established on July 4,
2013. See, Exhibit D (omitted here)
7. That the Court's Compromise Order further detailed and Ordered that an SNT be
established and managed by Merrill Lynch Investment Managers, a division of Merrill
Lynch Pierce Fenner and Smith Inc. in accordance with EPTL § 7-1.12.
8. That the Compromise Order further states in part: “That there shall be no right of
withdrawal from the aforesaid trust by the Trustee in excess of $1,000.00 per month
unless by further Order of the Court”
9. That the Guardian, appointed pursuant to MHL 81, was also the SNT Trustee.
What happened? The personal needs and property guardian (IP mother) and an alleged
paramour absconded with in excess of $500,000.00. dollars between annual reporting of the
account status.
END RESULT: Thanks to the diligent efforts of Patricia Connors-Ebarb, the Interim
Second Successor Guardian and a conscientious Court Examiner the following results were
obtained:
The initial guardian (IP’s mother) was referred to the office of the Suffolk County
District Attorney and was prosecuted for the crimes of grand larceny. She was incarcerated after
have pled guilty to the charges and imprisoned for the crime of Grand Larceny.

A Supreme Court matter was filed against Merrill Lynch who agreed to settle after an
Arbitration proceeding . The settlement agreement acknowledged that Merrill Lynch was not
responsible as witnessed by a Hold Harmless agreement in their retention.

The Guardian, after serving her term of imprisonment is required to pay damages.

New York Consolidated Laws, - MHL § 81.32
Examination of initial and annual reports
(a) Examination of reports generally.
1. Initial report. Within thirty days of the filing of the initial report, the initial report filed
by a guardian under this article shall be examined.
2. Annual examination. Within thirty days after the filing of the annual report of the
preceding year, the annual reports filed by guardians under this article shall be examined to
determine the condition and care of the incapacitated person, the finances of the
incapacitated person, and the manner in which the guardian has carried out his or her duties
and exercised his or her powers.
(b) Examiners. The presiding justice of the appellate division in each department, or a
justice of the supreme court or a special referee designated by a majority of the justices of the
appellate division in each department at the request of the presiding justice, shall examine, or
cause to be examined by persons designated by the presiding justice or the justices as
examiners, all such reports.
(c) Failure to report.
1. If a guardian fails to file his or her initial or annual report, the person authorized to
examine the report shall demand that the guardian file the report within fifteen days after
the service of the demand upon him or her. A copy of the demand shall be served upon the
guardian or his or her resident agent by certified mail.
2. Upon failure to comply with such demand, the court, may upon the motion of the court
examiner, enter an order requiring compliance with the demand and may deny or reduce the
amount of the compensation of the guardian, or remove the guardian pursuant to section
81.35 of this article absent a showing that the guardian has acted in good faith.
(d) Incomplete report.

1. If the person authorized to examine the report is of the opinion that a more complete or
satisfactory report should be filed, the person authorized to examine the report shall demand
that the guardian file a revised report or proof of any item in the report. A copy of the
demand shall be served upon the guardian or his or her resident agent by certified mail.
2. Upon failure to comply with such demand, the court, may upon the motion of the court
examiner, enter an order requiring compliance with the demand and may deny or reduce the
amount of the compensation of the guardian, or remove the guardian pursuant to section
81.35 of this article absent a showing that the guardian has acted in good faith.
(e) Duty of examiners. The person examining the report may examine the guardian and
other witnesses under oath and reduce their testimony to writing. The person examining
the report, on five days notice to the guardian, shall file a report in the form and manner
prescribed by the order appointing the examiner.
(f) Expenses of examination. The expenses of the examination shall be payable out of the
estate of the incapacitated person examined if the estate amounts to five thousand dollars or
more, or, if the estate amounts to less than this sum, by the county treasurer of the county or,
within the city of New York by the comptroller of the city of New York, out of any court
funds in his or her hands.

DEATH AND DYING ISSUES (15 min)

Significant cases: See annexed Power Point (for your perusal)
The following opinion is that of the presenter, and not that of the Bar
Association, or other like organizations. The religious views have been taken from
the literature.
RELIGIOUS ISSUES vs THE SCIENCE
We are all going to die. At times, the end stages of life may be fraught
with severe and debilitating illnesses with associated excruciating pain. Our
medical professionals, who understand the science of life and the process of
dying can with a great degree of accuracy, advise us on death and the
prospects of death. Great advances in diagnostic technology, absent 40 years
ago, aid physicians in making their positions known to their patients.
Notwithstanding, religious ideologies have a great influence in end-of-life
decisions and the law.
In 1997, the United States Supreme Court decided that the Constitution does
not protect a right of competent, terminally ill patients to commit suicide with the
aid of a physician. (See, Vacco v. Quill, decision in Power Point)
Death with dignity laws offer dying individuals an opportunity to ponder and
important final life question: “ What is the meaning of my life”
As the leading edge of public policy working to ensure the rights of patients
on this important final journey, death with dignity is not only a legal issue, but a

cultural and spiritual issue as well. A review of the literature on this subject reveal
that some faith traditions have embraced death with dignity as an ultimate act of
compassion, and others reject it as a morally bankrupt practice. Note the following:
ANGLICAN
The Anglican Archbishop of Canterbury has stated that, although “there is a
very strong compassionate case” for physician assisted dying, the Anglican church
remains opposed to the practice.
BAPTIST
The American Baptist have adopted the policy “to advocate within the
medical community for increased emphasis on the caring goals of medicine which
preserve the dignity and minimize the suffering of the individual and respect
personal choice for end-of-life care.” The Southern Baptist state this end-of-life
option violates the sanctity of human life.
BUDDHIST
In Buddhism, the way life ends has a profound impact on the way the new,
reincarnated life will begin. So, a person's state of mind at the time of death is
important : their thoughts should be selfless and enlightened, free of anger, hate or
fear. This suggest that suicide is only appropriate for people who have achieved
enlightenment and that the rest of us should avoid it.
ROMAN CATHOLIC

The killing of a human being, even by an act of omission to eliminate
suffering, violates divine law and offends the dignity of the human person.
Pope Francis has continued statements against position hastened death ,
stating that the practice is “false compassion” and a result of our “throwaway
culture” and that devalues and dehumanizes the sick. Catholic organizations are
often in the lead in organizing against death with dignity laws or ballot initiatives.

CHRISTIAN REFORMED (CHURCE IN NORTH AMERICA)
1971 a Synod adopted a resolution which stated “that Synod, mindful of the
6th commandment, condemned the wanton or arbitrary destruction of any human
being at any state of its development from the point of conception to the point of
death.”
CHRISTIAN SCIENTIST
The churches experience with healing indicates hastened dying is not a
genuine expression of faith and is a denial of God's presence and power.

DISCIPLES OF CHRIST

The customary reasons for assisted dying, suffering and irreversible
conditions, are nullified by the biblical witness to meaningful suffering and two
possible healing.
EASTERN ORTHODOX
Physician assisted dying is morally and theologically impermissible because
of God's sovereignty and the sanctity of human life.
“Death is seen as evil in itself, and symbolic of all those forces which oppose God
given life and its fulfillment.
EPISCOPAL
Some Episcopalians believe it is morally wrong to take human life with
medication to relieve suffering caused by incurable illness. Others approve of
assisted dying in rare cases.
EVANGELICAL
The National Association of evangelicals opposes physician assisted dying,
however, the NAE “Believes that in cases where patients are terminally ill, death
appears to be imminent and treatment offers no medical hope for a cure, it is
morally appropriate to request the withdrawal of life support systems, allowing
natural death to occur.”
EVANGELICAL LUTHERAN

The evangelical Lutheran Church of America council supports physician
assisted death:“ health care professionals are not required to use all available
medical treatment in all circumstances. Medical treatment may be limited in some
instances and death allowed to occur.”
HINDU
Several Hindu points of view on physician aid and dying are manyfold. Most
Hindus would say that a doctor should not accept a patient's request for death since
this will cause the soul and body to be separated at an unnatural time. The result
will damage the karma of both doctor and patient. Other Hindus however believe
that physician hastened dying cannot be allowed because it breaches the teaching
of ahimsa (doing no harm).

JEHOVAH’S WITNESS
Physician assisted death violates the sanctity of life and Christian
conscience.
JUDAISM
The union of Orthodox Jewish congregations has been heavily involved in
efforts , in both Congress and the courts, to restrict physician assisted death.
“Judaism places the highest importance on palliation of pain, particularly in the

case of terminal patients” and that “Judaism teaches that suicide is an offence
against the deity who is the author of life.”
METHODIST
Methodist generally accept the individual's freedom of conscience to
determine the means and timing of death. Some regional conferences have
endorsed the legalization of medical aid and dying.
MORMAN
Euthanasia is condemned. Anyone who takes part in euthanasia including
assisted suicide is regarded as having violated the commandments of God. The
church states that, “when dying becomes inevitable, death should be looked upon
as a blessing and a purposeful part of an eternal existence. Members should not
feel obligated to extend mortal life by means that are unreasonable.”

MUSLIM
Muslims are against physician assisted dying. They believe that all human
life is sacred that cause it is given by Allah, and that Allah chooses how long each
person will live.
PRESBYTERIAN
The Presbyterian Church position paper on “heroic measures ” states that,
“euthanasia, or mercy-killing of a patient by a physician or by anyone else,

including the patient himself (suicide) is murder. To withhold or to withdraw
medical treatment does not constitute euthanasia and should not be placed into the
same category with it.”
SIKH
The Sikhs rejected suicide and by extension euthanasia, as an interference in
God's plan. Suffering they said was part of the operation of karma and human
beings should not only accept it without complaint but act so as to make the best of
the situation that, has given them.

It appears from a review of the forgoing, that the major issues preventing the
acceptance of Dying with Dignity, eg physician assisted, or otherwise, in many
states is the driving forces of Religious beliefs.
15 minutes.

Biography:
Joseph A. Hanshe Esq., maintains an office for the practice of law in
Sayville, New York. His primary area of practice is in Medical Malpractice,
(Plaintiff and Defense), Major Crimes in the County Law 18-b program and
Appeals. He was appointed as a Court Examiner by the New York State Appellate
Division Second Department’s presiding Justice in 2007.

He has tried over 10 murder cases in Suffolk and Nassau County Courts, 40
major crimes including manslaughter, drug king pin narcotic cases and other B, C,
D and E felonies. In addition, he has perfected over 50 Appeals to the Appellate
Courts of New York State. Currently Mr. Hanshe has 3 murder trials pending in
Suffolk and Nassau County Courts, 5 medical malpractice plaintiff’s cases, and
three defense medical malpractice cases pending in Supreme Court.
He graduated from Hofstra University with BS and MS degrees in the
medical sciences, attended SUNY Downstate Medical School where he studied and
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What
Is a Digital Asset?
______________________________________________________________________
• New York courts have described “digital
assets” as “intangible property” (see Fortified
Holistic LLC v Lucic, 57 Misc3d 1222[A], at *3
[Sup Ct, Queens County 2017]).
• Under New York’s Estates, Powers and Trusts
Law (“EPTL”), a “digital asset” is “an electronic
record in which an individual has a right or
interest” (see EPTL § 13-A-1[i]).
2

Prevalence
of Digital Assets
______________________________________________________________________

3

Prevalence of Digital Assets
•

“Cryptocurrencies are a novel type of technology that can be used to transfer money,
record data, and invest” (see Kim Kamin, “Estate Planning for Modern Families:
Flexibility and Other Considerations for the 21st Century”, American Law Institute
Continuing Legal Education Program [June 24-28, 2018]).
– “They do not exist in any physical form and are considered digital assets, but not
controlled by a centralized bank or government” (see id.).
– “Rather, they are generally recorded on a decentralized, public ledger called
blockchain” (see id.).
• The “assets are traced” (see Suzanne Brown Walsh, “Ethical Hazards of Digital
Assets: What Estate Planners Need to Know”, American Law Institute
Continuing Legal Education Program [Sept. 13, 2018]).
• The owners of those assets are not traced (see id.).
– Examples include “bitcoin, Ethereum and litecoin” (see Kamin, supra).
• Courts have recognized that cryptocurrencies have “financial value” (see S.E.C.
v PlexCorps, No. 07-CV-7007, 2018 WL 3038500, at *1 [EDNY June 15, 2018]).
• In 2017, “the total cryptocurrencies market had a capitalization of around
$170 billion, with Bitcoin worth approximately $6,000 per coin” (see Kamin,
supra).
4

Prevalence of Digital Assets
• Cryptocurrencies are “property for federal taxation
purposes”, such that “gains from virtual currency
investments are subject to the capital gains tax” (see
id.).

• Recently, courts have concluded that cryptocurrencies
are securities and, thus, fall within the federal
government’s criminal and civil enforcement power
over securities (see U.S. v Zaslavskiy, No. 17-CR-647,
2018 WL 4346339, at *4-5 [EDNY Sept. 11, 2018]).
5

Prevalence of Digital Assets
• Whereas traditional assets “are often held by a third
party” who “can be compelled by court order to turn
the assets over to [a] fiduciary”, cryptocurrencies
typically do not involve such a third party (see Walsh,
supra).
• To access cryptocurrencies, a fiduciary will need a
“private key” (see id.).
• “When the private key is lost, the [cryptocurrency] it
controls cannot become unclaimed property as we
understand it” (see id.).
– The “state has no ability to control or transfer it” (see id.).
– The cryptocurrencies may simply be lost forever (see id.).
6

Prevalence of Digital Assets
• Cryptocurrencies also appear to be subject to
fraud, hacking, and other potential
misconduct, which can make administering
them problematic.
• The fiduciary of an estate that includes
cryptocurrencies should be careful to marshal,
and administer, those assets prudently,
bearing in mind the prudent investor standard
that appears to apply.
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The
Governing Federal Privacy Laws
______________________________________________________________________
• Computer Fraud and Abuse Act
• Stored Communications Act

8

Computer
Fraud and Abuse Act
______________________________________________________________________
• “The Computer Fraud and Abuse Act . . . prohibits
unauthorized access to computers and protects against
anyone who ‘intentionally accesses a computer
without authorization or exceeds authorized access’”
(see Beier, supra [citing 18 USC § 1030[a]).
• A “fiduciary who attempts to access, or hires a forensic
computer expert to obtain access to, a deceased
individual’s physical device without proper
authorization is in violation of the” Computer Fraud
and Abuse Act (see id.).
9

Stored
Communications Act
______________________________________________________________________
•
•

The “Stored Communications Act . . . makes it a crime for anyone to ‘intentionally
access without authorization a facility through which an electronic communication
service is provided’” (see Beier, supra [citing 18 USC § 2701[a]).
The Stored Communications Act also “regulates the type of information that a
service provider . . . may or may not disclose to someone other than the account
holder” (see id.; see also Peter B. Skelos, Lesli P. Hiller, and Robert M. Harper, “The
Digital Footprint After Death: Who Wears the Shoes”, NYLJ, Sept. 11, 2017).
– A service provider may (but is not required) to “disclose non-content
information to any third person without authorization of the account holder”
(see Beier, supra).
– The act “specifically prohibits a service provider from divulging the contents of
an electronic communication unless the disclosure is made to an intended
recipient or with the ‘lawful consent’ of the account holder or intended
recipient” (see id.).
– Service providers oftentimes rely upon the Stored Communications Act as the
basis for refusing to release information concerning a decedent’s account (see
id.).
10

State
Laws Prohibiting Unauthorized
______________________________________________________________________
Access to Computer Systems
• All fifty states have enacted laws “criminalizing unauthorized access
to computer systems” (see id.).
• In New York, the Penal Law provides that “[a] person is guilty of
computer trespass, a Class E felony, when he or she knowingly uses,
causes to be used, or accesses a computer, computer service, or
computer network without authorization and . . . he or she thereby
knowingly gains access to computer material” (see Penal Law §
156.10).
• Thus, it is possible (though unlikely) that prosecutors could pursue
criminal charges against estate fiduciaries and other interested
parties who access decedents’ digital assets without proper
authorization (see Beier, supra).
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Cases
Addressing the Interplay between
______________________________________________________________________
State Estate Laws and Federal Privacy Laws
•

•
•
•

In Matter of Facebook, Inc., the decedent “died after falling from the twelfth floor of an
apartment building located in Manchester, England” (see Matter of Facebook, Inc., 923
FSupp2d 1204, 1204-06 [ND Cal 2012]). As part of the inquest that it conducted into the
decedent’s death, the local coroner’s office invited the decedent’s survivors to submit
records showing the decedent’s state of mind at the time of her death (see id.).
The decedent’s survivors made an ex parte application to the United States District Court for
the Northern District of California for leave to subpoena records concerning the decedent’s
Facebook account for a three-week period leading up to her death (see id.).
Although the court granted that application, it did so without prejudice to Facebook to move
to quash the subpoena, which Facebook did, pursuant to the Stored Communications Act
(see id.).
The court granted Facebook’s motion to quash the subpoena, finding that to “rule otherwise
would run afoul of the ‘specific [privacy] interests that the [Stored Communications Act]
seeks to protect’” (see id.).
– The court also explained that it lacked jurisdiction to address whether the decedent’s
survivors could consent to the disclosure of her Facebook records on behalf of the
decedent (see id.).
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Terms
of Service Agreements
______________________________________________________________________
•
•

Service providers set forth policies concerning the accounts that they administer
(see Beier, supra).
To the extent that a particular service provider’s terms of service agreement
addresses issues such as account access, transfer, and/or disposition, that
agreement may bind an account holder (see id.).
– Just by way of example, LinkedIn’s terms of service agreement prohibits an account holder
from disclosing his or her username and password to a third party (see
www.linkedin.com/legal/user-agreement [last viewed on August 12, 2018]).
– Yahoo!’s terms of service agreement specifically provides that, upon the death of an account
holder, the rights to the content of the subject account terminate (see
policies.oath.com/us/en/oath/terms/otos/index.html [last viewed on August 12, 2018]).

•

Some service providers, such as Facebook, provide that a deceased account
holder’s account will be memorialized, but allow for an account holder (a) to
designate a legacy contact to administer the account after the account holder’s
death, or (b) to direct that the account holder’s account be permanently deleted
(see www.facebook.com/help/103897939701143?helpref=faq_content [last
viewed on August 12, 2018]).
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The
Development of New York’s Digital
______________________________________________________________________
Assets Legislation
•

•

In or about 2014, as the Uniform Law Commission’s Uniform Fiduciary Access to Digital
Assets Act gained traction in several other states, stakeholders in New York started
considering digital assets legislation.
– Tension existed among the following groups: (a) trusts and estates attorneys; (b)
advocates for privacy rights; and (c) service providers.
– While certain stakeholders advocated for a comprehensive statute to address digital
assets, some suggested that all that was needed was a simple statute that provided for
the fiduciary of an estate to have access to a decedent’s digital assets.
Ultimately, with assistance from legislative staff, the stakeholders worked to draft a New
York-specific version of the Uniform Law Commission’s Revised Uniform Fiduciary Access to
Digital Assets Act.
– The discussions first centered around an “opt-out” statute, in which an account holder
would be presumed to intend for the fiduciary of the account holder’s estate to receive
access to digital accounts.
– However, on account of privacy concerns that were expressed, most especially by the
New York Civil Liberties Union, the statutory scheme was changed from one that
required an account holder to “opt out” of granting his or her fiduciary access to certain
digital assets to one that called upon the account holder to “opt in” to affording the
fiduciary such access.
14

Mission
Accomplished
______________________________________________________________________
• In 2016, New York enacted comprehensive
digital assets legislation.
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EPTL
Article 13-A
______________________________________________________________________
•

As codified in EPTL Article 13-A, New York’s digital assets legislation
applies to the following –
– A “fiduciary acting under a will, trust or power of attorney executed before,
on, or after the effective date of this article”;
– An “executor, administrator or personal representative acting for a decedent
who died before, on, or after the effective date of this article”;
– A “guardianship proceeding commenced before, on, or after the effective date
of this article”; and
– A “trustee acting under a trust created before, on, or after the effective date
of this article” (see EPTL § 13-A-2.1[a]).

•
•

EPTL Article 13-A “applies to a custodian if the user resides in this state or
resided in this state at the time of the user’s death” (see EPTL § 13-A2.1[b]).
It does not, however, apply to an account maintained by a deceased user’s
employer (see EPTL § 13-A-2.1[c]).
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New
York User Directions for Disclosure
______________________________________________________________________
of Digital Assets
•
•

“Under [EPTL] Article 13-A, access to digital assets and electronic communications is user-directed” (see
Skelos, supra [citing EPTL § 13-A-2.2]).
“That is, [EPTL] Article 13-A permits the user the benefit of self-direction and provides a hierarchy for the
instruments by which the user may express the user’s intent regarding disclosure to others” (see id.).
– “A user may direct, by means of an ‘online tool,’ the custodian to disclose or not to disclose some or
all of the user’s digital assets, including the ‘content of electronic communications,’ to designated
recipients” (see id.).
– “The directive contained in the online tool overrides any communication to the contrary in a will or
an inter vivos instrument” (see id.).
– “In the absence of any such online directive, the user may direct disclosure by means of a will or
inter vivos instrument” (see id.).
– The directive “may address ‘some or all of the user’s digital assets, including the content of
electronic communications sent or received by the user” (see id.).
– “Any such directive by means of an online tool, will or inter vivos instrument overrides contrary
provisions in the terms-of-service agreement that does not require the user to act affirmatively and
distinctly from the user’s assent to the terms of service” (see id.).
– Put another way, in the pecking order set forth in EPTL Article 13-A, “the online tool has the highest
rank, followed by a will or inter vivos directive, and the terms-of-service agreement is most
subordinate” (see id.).
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Custodian’s
Obligation to Disclose
______________________________________________________________________
Digital Assets under New York Law
• “As to the custodian’s obligation to disclose, [EPTL] Article 13-A
makes a critical distinction between disclosure of digital assets and
disclosure of the content of electronic communications” (see
Skelos, supra).
– On the one hand, a “custodian’s obligation to disclose the digital assets
of a deceased user first involves an inquiry as to whether the user
made a directive prohibiting disclosure” (see id. [citing EPTL § 13-A3.2]).
– “On the other hand, a custodian’s obligation to disclose the content of
electronic communications of a deceased user first involves an inquiry
as to whether the user made an affirmative directive to disclose the
content” (see id. [citing EPTL § 13-A-3.1]).
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Custodian’s
Obligation to Disclose
______________________________________________________________________
Digital Assets under New York Law
• Except to the extent that a user “has prohibited
disclosure of digital assets before death, or a court
orders otherwise, the custodian of digital assets, has a
statutory obligation to disclose to the fiduciary ‘a
catalogue of electronic communications . . . sent or
received by a deceased user and digital assets, other
than the content of the electronic communications’
upon receipt by the custodian of a written request for
disclosure, a copy of the death certificate and a
certified copy of the instrument appointing the
fiduciary as such” (see id. [citing EPTL § 13-A-3.2]).
19

Custodian’s
Obligation to Disclose
______________________________________________________________________
Digital Assets under New York Law
• “The custodian may, prior to disclosure [of digital assets,
other than content], request certain enumerated
identifying information and linking information as well as
an affidavit from the fiduciary attesting to the reasonable
necessity of the digital assets for the administration of the
estate” (see id.).
• “Disclosure [of digital assets, other than content,] is
mandated by the statute upon compliance with the
foregoing conditions”, although “a custodian may seek
further protection from claims of violation of privacy by
taking the additional step of seeking a court order directing
disclosure” (see id.).
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Custodian’s
Obligation to Disclose
______________________________________________________________________
Digital Assets under New York Law
• “With respect to the ‘content of electronic
communications,’ [EPTL] Article 13-A provides that the
custodian’s obligation to [disclose] is founded upon an
affirmative directive by the user followed by the
fiduciary’s written request for such disclosure, a copy
of the death certificate, a certified copy of the letters
appointing the fiduciary and ‘unless the user provided
direction using an online tool, a copy of the user’s will,
trust or other record evidencing the user’s consent to
disclosure of the content of [the] user’s electronic
communications” (see id. [citing EPTL § 13-A-3.1).
21

Custodian’s
Obligation to Disclose
______________________________________________________________________
Digital Assets under New York Law
•
•
•

The “custodian may, prior to disclosure, request certain additional
enumerated identifying and linking information” (see id.).
“However, recognizing the primacy of the user’s affirmative directive, the
statute does not permit a custodian to demand a statement of reasonable
necessity of disclosure for the administration of the estate” (see id.).
The “recalcitrant custodian has the option to seek a judicial determination
that (1) the deceased user ‘had a specific account with the custodian’; (2)
‘disclosure of the content of electronic communications . . . would not
violate [the Stored Communications Act] or other applicable law’; (3)
‘unless the user provided direction using an online tool, the user
consented to disclosure of the content of electronic communications’; or
(4) ‘disclosure of the content of electronic communications of the user is
reasonably necessary for the administration of the estate’” (see id.).
22

Application
of EPTL Article 13-A by New
______________________________________________________________________
York Courts
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Application
of EPTL Article 13-A by New
______________________________________________________________________
York Courts

• Matter of Serrano was the first reported decision in which a New
York court (the New York County Surrogate’s Court) interpreted
EPTL Article 13-A.
• In Serrano, the fiduciary of the decedent’s estate sought access to
the decedent’s Google “email, contacts and electronic calendar”,
arguing that he needed that access in order to inform the
decedent’s friends of his death and to “close [the decedent’s]
unfinished business” (see Matter of Serrano, 56 Misc3d 497, 498-99
[Sur Ct, New York County 2017] [Mella, S.]).
• Google responded to the fiduciary’s application by seeking “a court
order specifying that . . . disclosure of the content [of the requested
electronic information] would not violate any applicable laws” (see
id.).
24

Application
of EPTL Article 13-A by New
______________________________________________________________________
York Courts
•

•

Given the distinction between disclosure of digital assets and disclosure of the
content of electronic communications under EPTL Article 13-A, Surrogate Mella
found that the fiduciary was entitled to disclosure of the decedent’s electronic
contacts and calendar, but not the contents of the decedent’s electronic
communications (see id.).
– The Surrogate reasoned that, under EPTL Article 13-A, Google had a statutory
obligation to disclose the non-content material associated with the decedent’s
Google account to the fiduciary of the decedent’s estate in the absence of a
prohibition for such disclosure (see id.).
– However, considering the absence of affirmative consent on the decedent’s
part to the disclosure of the content of the decedent’s electronic
communications, the fiduciary failed to carry his burden of proof to justify
such disclosure (see id.).
The Surrogate, thus, denied the fiduciary’s application for access to the content of
the decedent’s electronic communications, without prejudice, upon notice to
Google (see id.).
25

Application
of EPTL Article 13-A by New
______________________________________________________________________
York Courts
•

•

•

In Matter of White, the Suffolk County Surrogate’s Court was called upon
to decide whether the fiduciary of a decedent’s estate should receive
access to the decedent’s Google email account (see Matter of White, No.
2017-812/A, 2017 WL 8944064, at *1 [Sur Ct, Suffolk County Sept. 21,
2017] [Czygier, S.]).
The petitioner, the fiduciary of the decedent’s estate, alleged that “the
decedent may have owned a business at the time of his death and that an
assessment of [the] business, including its assets and liabilities, [could not]
be completed [absent] access to the information contained in [the] email
account” (see id.).
No one appeared in opposition to the petitioner’s application (see id.).

26

Application
of EPTL Article 13-A by New
______________________________________________________________________
York Courts
• Surrogate Czygier directed Google to “disclose
the contacts information stored and associated
with the [decedent’s] email account”, but denied
the petitioner’s application for access to the
contents of the decedent’s electronic
communications, without prejudice to make an
application to expand the petitioner’s authority
to gain such access (see id.).
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Application
of EPTL Article 13-A by New
______________________________________________________________________
York Courts
•

Acknowledging the tension that exists between granting the fiduciary of
an estate access to the decedent’s digital assets and respecting the
decedent’s privacy interests, Surrogate Czygier wrote:
Although no one has appeared in opposition to the requested relief,
in this evolving area, the undersigned is concerned that unfettered
access to a decedent’s digital assets may result in an unanticipated
intrusion into the personal affairs of the decedent or disclosure of
sensitive or confidential data, for example, information unrelated to
his business or corporation. Thus, the court must balance the
fiduciary’s duty to properly administer this estate, while avoiding the
possibility of unintended consequences (see id.).
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Application
of EPTL Article 13-A by New
______________________________________________________________________
York Courts
•

•
•
•
•

In Matter of Coleman, the Westchester County Surrogate’s Court
considered the application that the parents of the decedent – who died,
unexpectedly, at age twenty-four – made for a Decree directing Apple, Inc.
to disclose “all of the digital assets of any kind” that belonged to the
decedent (see Matter of Coleman, NYLJ, Mar. 29, 2019 [Sur Ct,
Westchester County]).
After the decedent’s death, his parents took possession of his iPhone and
contacted Apple, Inc. to figure out how to gain access to the phone (see
id.).
Apple, Inc. advised the decedent’s parents that, absent the passcode
associated with the decedent’s account (which the parents did not have),
the data contained on the iPhone could not be accessed (see id.).
Apple, Inc. further informed the parents that the decedent’s digital
information associated with his iPhone likely was stored in the iCloud, and
that information could only be accessed by court order (see id.).
Apple, Inc. was cited, but did not oppose the application (see id.).
29

Application
of EPTL Article 13-A by New
______________________________________________________________________
York Courts
• In case you are wondering what personal information
Apple, Inc. saves for users in the iCloud, Apple, Inc.’s legal
process guidelines provide guidance (see id.).
• “[G]ranting access to a user’s iCloud is equivalent to the
disclosure of: incoming and outgoing communications
such as time, date, sender email addresses, recipient
email addresses, email content, photo stream, iCloud
photo library, contacts, calendars, bookmarks, Safari
browsing history, iOS Device Backups, which may contain
photos and videos in the camera roll, device settings, app
data, iMessage, SMS, and MMS messages and voicemail”
(see id.).
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Application
of EPTL Article 13-A by New
______________________________________________________________________
York Courts
• Given the extent to which iCloud access
extends, and the fact that the decedent had
not affirmatively consented to his parents’
access to his digital assets, Surrogate Sall
denied the decedent’s parents’ application
(see id.).
• Instead, the Surrogate granted the parents
access to only the decedent’s non-contentbased digital assets (see id.).
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Application
of EPTL Article 13-A by New
______________________________________________________________________
York Courts
•

•
•

In Matter of Swezey, the New York County Surrogate’s Court considered
whether a decedent’s digitally-stored photographs constitute electronic
communications for purposes of EPTL Article 13-A (see Matter of Swezey,
NYLJ, Jan. 18, 2019 [Sur Ct, New York County] [Mella, S.]).
The Executor of the decedent’s estate commenced a discovery proceeding
against Apple, Inc., seeking to recover the photographs in question (see
id.).
Although the decedent’s will did not grant the Executor the right to access
the decedent’s digital assets, the Executor noted that the decedent took
the majority of the photos that their family had on his iPhone (see id.).
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Application
of EPTL Article 13-A by New
______________________________________________________________________
York Courts

• Surrogate Mella found that the
photographs in question do not
constitute electronic communications
(see id.).
• As a result, the Surrogate concluded
that the decedent’s consent was not
required in order for the Executor to
gain access to them (see id.).
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Application
of EPTL Article 13-A by New
______________________________________________________________________
York Courts

• In Matter of Murray, the Suffolk County Surrogate’s Court
addressed whether, for purposes of federal privacy laws,
the Administrator of a decedent’s estate could give
“lawful consent” to accessing the decedent’s digital
assets (see Matter of Murray, File No. 2018-1561/A, 2019
WL 5855681 [Sur Ct, Suffolk County Sept. 30, 2019]).
• The Administrator posited that the decedent’s digital
assets would assist her in identifying the “source of the
drugs” that the decedent, the Administrator’s son,
obtained before his death (see id.).
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Application
of EPTL Article 13-A by New
______________________________________________________________________
York Courts
• Surrogate Whelan granted the Administrator’s
application for access to the decedent’s catalogue of
electronic communications, but not the content thereof
(see id.).
• The Surrogate reasoned that the decedent did not
expressly consent to disclosure of the content of his
digital assets, but also did not prohibit discovery of noncontent material (see id.).
• Surrogate Whelan was not persuaded that the
Administrator could give “lawful consent” to accessing
the content of the decedent’s digital assets (see id.).
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Tips
for Estate Planning in the Digital
______________________________________________________________________
Age
• Advise clients to select fiduciaries who are comfortable
dealing with digital assets;
• Draft estate-planning instruments to address digital assets;
• Instruct clients to “regularly back up any electronically
stored data”, so as to minimize the need for fiduciaries to
rely on service providers to grant them access to digital
assets; and
• Consider suggesting to clients that they attach digital assets
that otherwise might be in their own names to corporate
entities that will survive their deaths (see Beier, supra).
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Thank you.

_____________________________________________________________________

Robert M. Harper
Farrell Fritz, P.C.
400 RXR Plaza
Uniondale, New York 11556
rharper@farrellfritz.com
(516) 227-0625
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THE STATUTORY POWERS OF ATTORNEY
CHANGES ARE COMING

I.

Current Law
A.

The Need for Change
1.

The Statutory Short Form Power of Attorney (“ power of attorney”) is an
essential part of the estate plan. It can help to avoid a costly guardianship
proceeding, facilitate the receipt of government benefits such as Medicaid
and minimize or eliminate gift and estate taxes.

2.

Despite all of its benefits, however, a power of attorney may also facilitate
elder abuse.

3.

In an effort to prevent elder abuse, changes to the power of attorney law were
made in 2009 and again in 2010. These changes included the addition of a
gift rider requiring two witnesses, the requirement of exact wording of the
“Caution to the Principal” and the “Important Information for the Agent” and
the requirement of an acknowledged signature of the agent.

4.

The current power of attorney form, with its separate gift rider, however, is
too complex, and simple errors may result in an invalid power of attorney.

5.

Since there are no financial penalties if a bank unreasonably refuses to accept
the form, acceptance of the current form has been a problem.

II.

The New Law Effective June 13, 2021
A.

Major Changes
1.

Elimination of the gift rider.
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B.

2.

Penalties for unreasonably refusing to accept the power of attorney.

3.

Replacing the “exact wording” requirement with “substantially conforms”.

4.

Change to the signing requirements.

Elimination of the Gift Rider
1.

GOL§ 5-1514,the statutory gift rider form, is repealed. No more gift rider.

2.

Provisions for granting the power to make gifts can be made in paragraph (h)
of the form, which is the modification section.
a.

In addition, the principal must also initial paragraph (g) of the form
to confirm that the power of attorney is being modified to permit
gifting.

3.

No longer need to worry if a gift modification should be in the gift rider or
in the form itself.

4.

GOL§ 5-1502I has been amended to increase to $5,000 the amount that can
be gifted each year without the necessity of a modification of the power of
attorney.

C.

New Penalties for Unreasonably Refusing to Accept the Form GOL§ 5-1504
1.

Damages and attorney’s fees may be awarded against third parties who
unreasonably refuse to accept the power of attorney.

2.

Third parties who reasonably accept the power of attorney are held harmless
from liability.

3.

New procedure and time limits for acceptance.
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a.

A third party being asked to accept the power of attorney may request,
and rely upon, without further investigation (i) an agent’s certification
under penalty of perjury of any factual matter concerning the
principal, agent or power of attorney; and (ii) an opinion of counsel
as to any matter of law concerning the power of attorney if the person
making the request provides in a writing or other record the reasons
for the request.

b.

Third party has 10 business days after presentation to (i) honor the
power of attorney, (ii) reject the power of attorney, or (iii) request the
agent to submit an affidavit that the power of attorney is in full force
and effect.
(1)

Rejection must be in a writing that sets forth the reasons for
the rejection.

(2)

Notice of rejection must be sent to the principal and the agent.
However, if the reason for rejection is the referral by the third
party to adult protective services, no notice to the agent is
required.

(3)

This 10 business day time limit does not apply to certain
government agencies. The proposed Chapter Amendment
will include DSS as being exempt.
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c.

If the third party receives a written response to the rejection, the third
party has 7 business days after receipt to either honor the power of
attorney or finally reject it.
(1)

No time limit for responding to the rejection.

d.
D.

Replacing the “Exact Wording” Requirement with “Substantially Conforms” GOL§
5-1501
1.

The requirement that the power of attorney contain the “exact wording”of the
statutory form has been replaced with the requirement that the form
“substantially conform” to the wording of the statutory form.

2.

The statute contains a definition of “substantially conforms”.
a.

The form substantially conforms notwithstanding that the form
contains (I) an insignificant mistake in wording, spelling, punctuation
or formatting, or the use of bold or italic type; or (ii) uses language
that is essentially the same as, but not identical to, the statutory form,
including utilizing language from a previous statute.

b.

The determination of whether there is substantial conformity with the
form shall not depend on the presence or absence of a particular
clause.

c.

Failing to include clauses that are not relevant to a given power of
attorney shall not in itself cause such power of attorney to be found
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to not substantially conform with the requirements of the statutory
form.
3.

Sections designated as “Optional” on the form can be replaced by the words
“Intentionally Omitted”.

E.

Change to the Signing Requirements
1.

Permits the signing of the power of attorney in the name of the principal by
another person, other than the principal’s agent or successor agent, in the
principal’s presence and at the principal’s direction.
a.

The person signs by writing or printing the principal’s name and
printing and signing his or her own name.

2.

The signature of the person signing must be acknowledged in the manner
prescribed for the conveyance of real property in the presence of the
principal.

3.

The power of attorney form must be witnessed by two persons who are not
named in the instrument as agents or as permissible recipients of gifts, in the
manner described in paragraph (a) of section 3-2.1 of the estate, powers and
trusts law in the presence of the principal.
a.

The person who takes the acknowledgment may also serve as one of
the witnesses.

b.

This is from the Chapter Amendment S 888. The Assembly same as
Bill is A 2353.
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F.

Other Changes
1.

GOL § 5-1502D has been changed to provide that if the power of attorney
requires that two or more agents act together as co-agents, one or more agents
may delegate to the co-agents the authority to conduct banking transactions
if the principal initialed subject (O) in the grant of authority provisions of
paragraph (f) of the power of attorney form. This is the paragraph that
permits the agent to delegate powers.
a.

Some financial institutions refuse to open accounts that require two
signatures. This has created problems where agents are required to
act jointly.

2.

The “IMPORTANT INFORMATION FOR THE AGENT” section has been
changed to make clear that the agent must keep either records or receipts of
all transactions.

3.

The power of attorney form has been modified to include a place for the date
that the agent signs.

4.

GOL § 5-1502L, Retirement Benefit Transactions, does not include the
power to change beneficiary designations, unless expressly stated otherwise
in the modification section of the power of attorney form.
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SCBA Lawyers Helping Lawyers Committee
The SCBA Lawyers Helping Lawyers Committee provides free and
confidential assistance to those in the legal community who are concerned
about their alcohol or drug use and/or mental health or wellbeing or that of a
colleague or family member.
Assistance is available to the legal community including attorneys, members
of the judiciary, law students, and family members dealing with alcohol or
substance abuse disorder, other addictive disorders, anxiety, depression,
vicarious trauma, age related cognitive decline and other mental health
concerns that affect one's well-being and professional conduct.

Please call the
Lawyers Helping Lawyers Helpline at (631) 697-2499
to speak with an attorney who will provide support and recommend
resources. All calls are private and confidentiality is protected under
Judiciary Law Section 499. (Lawyer Assistance Committee)

