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John B. Zollo has been practicing since 1984. In January 2009, Mr. Zollo decided to
open his own practice. The small firm is a general practice firm with emphasis in
general litigation, personal injury, municipal law, land use and environmental
compliance, wills, trusts and estates, civil litigation, criminal cases, and appellate
practice. Because of Mr. Zollo’s experience both as former Town Attorney for the
Town of Smithtown and as Defense Counsel for several well-respected insurance
defense firms, he is able to assist in all aspects of land use applications and the
handling of personal injury cases. The objective of the office is to provide timely,
competent, and responsive service to the clients. Our practice is based on referrals.
Mr. Zollo is well respected in the community. He strives to provide quality service to
his clients and he has achieved a reputation for the highest quality of work and results.
Prior to opening his own office Mr. Zollo was Of Counsel to the well-respected Garden
City based law firm of Meyer, Suozzi, English and Klein (2002-2005) and he was
associated with the firm of Vincent J. Trimarco (2005-2008).
Mr. Zollo is the former Town Attorney for the Town of Smithtown having served the
Town for 12 years. In that capacity, he managed the Town’s intergovernmental
relations in Suffolk County, New York, and handled a wide-range of legal matters,
including contract actions, administrative proceedings, criminal matters, land use,
zoning and environmental compliance.

LISA A. PERILLO Lisa A. Perillo is an associate at the firm of Sinnreich
Kosakoff & Messina, LLP, located in Central Islip, New York. Ms. Perillo
joined the firm in 2011 and concentrates her practice in complex commercial
and land-use litigation, as well as municipal and construction law, and the
representation of design professionals. Ms. Perillo graduated magna cum
laude from Hofstra University School of Law, where she served as an
Associate Editor of the Hofstra Law Review. Her Note, SCRAPING
BENEATH THE SURFACE: FINALLY HOLDING LEAD-BASED PAINT
MANUFACTURERS LIABLE BY APPLYING PUBLIC NUISANCE AND
MARKET-SHARE LIABILITY THEORIES?, was published at 32 Hofstra
L. Rev. 1039 (2004). In 2018, Ms. Perillo lectured on the topic of Article 78

J. R. DiCioccio is the Islip town Attorney, in Islip, NY and has been servicing as
such since 2016. Prior to his appointment as Town Attorney, Mr. DiCioccio
served as the Deputy Town Attorney, an Assistant Town Attorney and acted as
Counsel to the Town of Islip Zoning Board of Appeals since joining the Town in
2010. As Town Attorney, Mr. DiCiocio represents the Town, the Town Board,
and each of the Town’s various departments in all legal matters and proceedings.
Mr. DiCioccio also maintains a private law practice in Bay Shore, NY.

Christine Malafi chairs the Corporate department at Campolo, Middleton &
McCormick, LLP, which was recently recognized by Forbes as a Top Trusted
Corporate Law Firm in America. Her practice focuses on mergers and
acquisitions, corporate governance, routine and complex transactions, labor
and employment issues (including sexual harassment prevention policies and
training), and other business matters, as well as municipal, insurance coverage,
and fraud issues. She routinely represents buyers and sellers in multimillion
dollar transactions (from technology companies to manufacturers to healthcare
businesses) and serves in a general counsel role for many of the firm’s
internationally-based clients.

A. THOMAS LEVIN is a shareholder/director, and General Counsel, of Meyer, Suozzi, English & Klein
P.C. in Garden City. He is a graduate of Brown University, and holds law degrees (J.D. and LL.M.) from New York
University School of Law. He is admitted to practice in New York, Florida, the US Virgin Islands, the US Supreme
Court and various other federal jurisdictions. Tom is the Chair of the Firm’s practice groups for Local Government,
Land Use and Environmental Compliance Law, and Professional Responsibility.
Tom represents private and public sector clients in matters involving local government law, land
use regulation, SEQRA compliance, communications, commercial litigation and appeals, not for profit organizations,
and professional responsibility. He presently serves as Village Attorney for five Nassau County villages, and serves
or has served as Village Attorney or special counsel to more than two score Long Island villages. Tom also serves, or
has served, as special counsel to other municipalities and school districts, including Nassau County, the cities of Long
Beach and Glen Cove, the towns of Hempstead, North Hempstead, Brookhaven, and Southampton, Hempstead
School District, Jericho School District, Rockville Centre School District, Hewlett-Woodmere School District, Western
Suffolk Board of Cooperative Education, Great Neck/North Shore Cable Commission and The Public Access Television
Corporation.
He is a former President of the 78,000 member New York State Bar Association (NYSBA), the
nation's largest voluntary state bar association and is a Life Member of its House of Delegates. Tom is a former
President of the Nassau County Bar Association, the National Caucus of State Bar Associations, and the New York
State Conference of Bar Leaders.
Tom’s public service includes having been counsel to the Judiciary Committee of the New York
State Assembly and to the Joint Legislative Committee on the State’s Economy, Senior Deputy Nassau County
Attorney, Law Secretary to a Nassau County Supreme Court Justice, and Counsel to the Nassau County Planning
Commission.
From 1972 to 2019, Tom was Editor (later Senior Editor) of the Bench Book for Trial Judges, first
published by the New York State Judicial Conference and the Office of Court Administration and now published and
annually supplemented by Thomson Reuters. He is also the author of numerous other legal articles, and is a frequent
lecturer on a variety of legal and professional topics.

HARVEY B. BESUNDER
Mr. Besunder was admitted to the practice of law in 1967, and from 1991-2010 had
had his own law practice in Suffolk County. In September 2010 he merged his firm with that
of Bracken & Margolin, to form Bracken Margolin Besunder LLP. Prior to that time, he was a
member of the firm of Cruser, Hills, Hills & Besunder, an Assistant County Attorney for Suffolk
County in the Condemnation Department, a member of the Suffolk County Attorney's Office
and a Law Assistant in the Suffolk County District Court.
From 1993-1994, Mr. Besunder served as President of the Suffolk County Bar
Association, and has been a member and/or Chair of that Association's Condemnation
Committee, Grievance Committee, Judiciary Committee, and Bench-Bar Committee.
Mr. Besunder is also an active member of the New York State Bar Association. From
1993 to 1997, he served on the Executive Committee of the Association's Real Property
Section, and was a member of the Association's House of Delegates, Committee on Lawyer
Discipline, By-Laws Committee and the Nominating Committee. From 1996-1999, he served
as Chair of the Committee on Lawyer Discipline.
From 1988 to 1996, he served as a member of the Grievance Committee for the
Tenth Judicial District, and in 1997, he was appointed to serve on the Judicial Salaries
Commission and served on the Independent Judicial Qualifications Commission from 20072011. He is currently a member of the Committee on Character and Fitness.
He has lectured extensively on behalf of the Suffolk Academy of Law, on such topics
as ethics and the disciplinary process, real property issues, and for the State Bar on
Condemnation valuation issues.
Mr. Besunder has received several awards of Recognition including a Special Award
of Recognition, as well as two awards for Pro Bono service. In 2010 Mr. Besunder received
the prestigious Presidents Award for Service to the Legal Profession.

Representing an Applicant Before a Planning Board
Part II Allen Sak CLE Program June 29, 2020

1. Rules and Policies of the Board
Each municipality has different procedures, rules and protocol.
Familiarize yourself with what your Board requires/requests. (i.e. premarking exhibits, names of witnesses, submission of affidavits of
posting/mailing, etc.)

2. Provisions of Town Law and Provisions of Municipal Zoning
Ordinance Applicable to Your Case
Town Law §271: Planning Board Creation; § 272-a. Town
Comprehensive Plan; Town Law §274-a: Site Plan Review; Town Law
§274-b: Approval of Special Use Permits; Town Law §276: Subdivision
Review, etc.; Town Law §282: Court Review and SEQRA

3. Notification of Surrounding Property Owners
Each municipality handles notification, mailing and posting differently.
Make certain you comply with the notice provisions required by your
specific Board and municipality. Failure to properly notify surrounding
property owners either through mailing or posting can have devastating
results.
4. Observe the Board Prior to Your Hearing
If you have not appeared before the specific Board previously, you
should take some time to watch the Board in action. You should be able
to determine which Board member or members seem to exert the most

influence and also which ones have particular areas of concern on any
specific project (i.e. landscaping, environmental issues, traffic, fire
protection, etc.)
5. Presentation to the Board
Understand the scope of your application. A minor subdivision versus a
large subdivision will require different presentations. With large-scale
projects try to emphasize the benefit to the neighborhood and the
surrounding community. A Planning Board should cooperate with a
developer in laying out a subdivision. The Board will always consider
the impact that large-scale projects have on a surrounding community.
You should be prepared to address those issues. On specific
applications such as a special permit always identify each element
required in order to secure the permit and describe how you satisfy
each element. Do not take anything for granted.
6. Familiarize Yourself With the Site and Surrounding Areas
The Planning Board does not make decisions in a vacuum. You must
know your property as well as the community surrounding the
property. Be prepared to describe your site in detail, as well as the
surrounding community.
7. Listen to the Questions From the Board Members and the
Community Expressing Their Concerns
I always say, “talk less listen more”. This is apropos when presenting a
case to a Planning Board with the public present. Too often we, as
attorneys, are busy preparing a response to the question without
listening to the entire question. Listen to the criticism, don’t have a
knee-jerk reaction and don’t rush to defend too quickly. Sometimes
Board Members, or residents, might pass comments/suggestions that

may improve the proposal or soften what may be considered a concern
or trouble impacting the community.

8. Scope of the Project (large-scale projects versus minor projects)
You must tailor your presentation for what is appropriate for your
project. Larger projects such as a major subdivision, will require more
testimony, more exhibits and expert reports. Smaller projects such as a
minor subdivision will not require as much testimony before the Board.
Be conscious of the criteria you must satisfy and handle each case
appropriately.
9. Familiarize Yourself With the Backgrounds of Members on the
Board
Each Board Member comes to the Board with certain skills and
background. Some members are architects, attorneys, landscapers, etc.
Knowledge of the Board Member’s backgrounds may be helpful and
insightful in determining what may be critical or important to him or
her in reviewing your application.
10.

Imposition of Reasonable Conditions

The Planning Board has the power to impose reasonable conditions on
the granting of an approval be it for site plan or subdivision. Be aware
of the conditions that will be imposed. Make sure they are reasonably
related to the project and are not overreaching. Don’t be afraid to
object. Offer alternatives to certain conditions.
11.

Making the Record

Make certain to put everything that you believe is necessary to prove
your case on the record. Work on making the record “bulletproof”. The
Rules of Evidence do not apply. Be prepared to provide copies of all

Exhibits for the Clerk of the Board, as well as, Members of the Board to
view at the hearing.

12.

Time for Decisions and Filing an Appeal

The Planning Board has specific rules for times when decisions must be
rendered. The SEQRA process plays into that timeframe.
Site plan: 62 days after public hearing or, if no public hearing is required
then 62 days after application is received.
Special permit: decision rendered 62 days after public hearing.
Subdivision approval: 62 days after public hearing if no environmental
impact statement is required. If an environmental impact statement is
required then 62 days from the close of hearing or 30 days after the
adoption of the environmental impact statement, whichever period is
longer.
Board must file its decision with Town Clerk within five days of the
decision.
Time to file an Article 78 proceeding is 30 days from the date of filing
the decision with the Town Clerk.

§ 271. Planning board, creation, appointment, NY TOWN § 271

McKinney’s Town Law § 271
§ 271. Planning board, creation, appointment
Effective: January 1, 2007

1. Authorization. The town board of each town is hereby authorized by local law or ordinance, to create a planning board
consisting of five or seven members and shall, by resolution, appoint the members of such board and designate the
chairperson thereof. In the absence of a chairperson the planning board may designate a member to serve as chairperson. The
town board may, as part of the local law or ordinance creating said planning board, provide for the compensation of planning
board members.

2. Appropriation for planning board. The town board is hereby authorized and empowered to make such appropriation as it
may see fit for planning board expenses. In a town containing one or more villages, or parts thereof, such charges and
expenses less fees, if any collected, shall be a charge upon the taxable property of that part of the town outside of said
villages and shall be assessed, levied and collected therefrom in the same manner as other town charges. The planning board
shall have the power and authority to employ experts, clerks and a secretary and to pay for their services, and to provide for
such other expenses as may be necessary and proper, not exceeding in all the appropriation that may be made therefor by the
town board for such planning board.

3. Town board members ineligible. No person who is a member of the town board shall be eligible for membership on such
planning board.

4. Terms of members first appointed. The terms of members of the board shall be for terms so fixed that the term of one
member shall expire at the end of the calendar year in which such members were initially appointed. The terms of the
remaining members shall be so fixed that one term shall expire at the end of each calendar year thereafter. At the expiration
of the term of each member first appointed, his or her successor shall be appointed for a term which shall be equal in years to
the number of members of the board.

5. Terms of members now in office. Members now holding office for terms which do not expire at the end of a calendar year
shall, upon the expiration of their term, hold office until the end of the calendar year and their successors shall then be
appointed for terms which shall be equal in years to the number of members of the board.

6. Increasing membership. Any town board may, by local law or ordinance, increase a five member planning board to seven
members. Additional members shall be first appointed for single terms as provided by resolution of the town board in order
that the terms of members shall expire in each of seven successive years and their successors shall thereafter be appointed for
full terms of seven years. No such additional member shall take part in the consideration of any matter for which an
application was on file with the planning board at the time of his or her appointment.
© 2020 Thomson Reuters. No claim to original U.S. Government Works.
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7. Decreasing membership. A town board which has seven members on the planning board may by local law or ordinance,
decrease the membership to five, to take effect upon the next two expirations of terms. However, no incumbent shall be
removed from office except upon the expiration of his or her term, except as hereinafter provided.

7-a. Training and attendance requirements. a. Each member of the planning board shall complete, at a minimum, four hours
of training each year designed to enable such members to more effectively carry out their duties. Training received by a
member in excess of four hours in any one year may be carried over by the member into succeeding years in order to meet
the requirements of this subdivision. Such training shall be approved by the town board and may include, but not be limited
to, training provided by a municipality, regional or county planning office or commission, county planning federation, state
agency, statewide municipal association, college or other similar entity. Training may be provided in a variety of formats,
including but not limited to, electronic media, video, distance learning and traditional classroom training.

b. To be eligible for reappointment to such board, such member shall have completed the training promoted by the town
pursuant to this subdivision.

c. The training required by this subdivision may be waived or modified by resolution of the town board when, in the
judgment of the town board, it is in the best interest of the town to do so.

d. No decision of a planning board shall be voided or declared invalid because of a failure to comply with this subdivision.

8. Vacancy in office. If a vacancy shall occur otherwise than by expiration of term, the town board shall appoint the new
member for the unexpired term.

9. Removal of members. The town board shall have the power to remove, after public hearing, any member of the planning
board for cause. Any planning board member may be removed for non-compliance with minimum requirements relating to
meeting attendance and training as established by the town board by local law or ordinance.

10. Chairperson duties. All meetings of the planning board shall be held at the call of the chairperson and at such other times
as such board may determine. Such chairperson, or in his or her absence, the acting chairperson, may administer oaths and
compel the attendance of witnesses.

11. Appointment of agricultural member. Notwithstanding any provision of this chapter or of any general, special or local
law or ordinance, a town board may, if an agricultural district created pursuant to section three hundred three of article
twenty-five-AA of the agriculture and markets law exists wholly or partly within the boundaries of such town, include on the
planning board one or more members each of whom derives ten thousand dollars or more annual gross income from
agricultural pursuits in said town. As used in this subdivision, the term “agricultural pursuits” means the production of crops,
© 2020 Thomson Reuters. No claim to original U.S. Government Works.
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livestock and livestock products, aquacultural products, and woodland products as defined in section three hundred one of the
agriculture and markets law.

12. Service on other planning boards. No person shall be disqualified from serving as a member of the town planning board
by reason of serving as a member of a village or county planning board.

13. Rules and regulations. The planning board may recommend to the town board regulations relating to any subject matter
over which the planning board has jurisdiction under this article or any other statute, or under any local law or ordinance of
the town. Adoption of any such recommendations by the town board shall be by local law or ordinance.

14. Report on referred matters; general reports. a. The town board may by resolution provide for the reference of any matter
or class of matters, other than those referred to in subdivision thirteen of this section, to the planning board before final action
is taken thereon by the town board or other office or officer of said town having final authority over said matter. The town
board may further stipulate that final action thereon shall not be taken until the planning board has submitted its report
thereon, or has had a reasonable time, to be fixed by the town board in said resolution, to submit the report.

b. The planning board may review and make recommendations on a proposed town comprehensive plan or amendment
thereto. In addition, the planning board shall have full power and authority to make investigations, maps, reports and
recommendations in connection therewith relating to the planning and development of the town as it seems desirable,
providing the total expenditures of said board shall not exceed the appropriation provided therefor.

15. Alternate members. a. A town board may, by local law or ordinance, or as part of the local law or ordinance creating the
planning board, establish alternate planning board member positions for purposes of substituting for a member in the event
such member is unable to participate because of a conflict of interest. Alternate members of the planning board shall be
appointed by resolution of the town board, for terms established by the town board.

b. The chairperson of the planning board may designate an alternate member to substitute for a member when such member
is unable to participate because of a conflict of interest on an application or matter before the board. When so designated, the
alternate member shall possess all the powers and responsibilities of such member of the board. Such designation shall be
entered into the minutes of the initial planning board meeting at which the substitution is made.

c. All provisions of this section relating to planning board member training and continuing education, attendance, conflict of
interest, compensation, eligibility, vacancy in office, removal, and service on other boards, shall also apply to alternate
members.

16. Voting requirements. Every motion or resolution of a planning board shall require for its adoption the affirmative vote of
a majority of all the members of the planning board. Where an action is the subject of a referral to the county planning
agency or regional planning council the voting provisions of sections two hundred thirty-nine-m and two hundred
© 2020 Thomson Reuters. No claim to original U.S. Government Works.
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thirty-nine-n of the general municipal law shall apply.

Credits
(Added L.1992, c. 663, § 1. Amended L.1993, c. 208, § 10; L.1993, c. 211, § 4; L.1994, c. 486, § 7; L.1995, c. 418, § 6;
L.1997, c. 458, § 21, eff. July 1, 1998; L.1998, c. 137, § 4, eff. July 1, 1998; L.2002, c. 662, § 2, eff. July 1, 2003; L.2006, c.
662, § 5, eff. Jan. 1, 2007.)

McKinney’s Town Law § 271, NY TOWN § 271
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 89. Some statute sections may be more current, see
credits for details.
End of Document
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McKinney’s Town Law § 274-a
§ 274-a. Site plan review
Currentness

1. Definition of site plan. As used in this section the term “site plan” shall mean a rendering, drawing, or sketch prepared to
specifications and containing necessary elements, as set forth in the applicable zoning ordinance or local law, which shows
the arrangement, layout and design of the proposed use of a single parcel of land as shown on said plan. Plats showing lots,
blocks or sites which are subject to review pursuant to authority provided for the review of subdivisions under section two
hundred seventy-six of this article shall continue to be subject to such review and shall not be subject to review as site plans
under this section.

2. Approval of site plans. (a) The town board may, as part of a zoning ordinance or local law adopted pursuant to this article
or other enabling law, authorize the planning board or such other administrative body that it shall so designate, to review and
approve, approve with modifications or disapprove site plans prepared to specifications set forth in the ordinance or local law
and/or in regulations of such authorized board. Site plans shall show the arrangement, layout and design of the proposed use
of the land on said plan. The ordinance or local law shall specify the land uses that require site plan approval and the
elements to be included on plans submitted for approval. The required site plan elements which are included in the zoning
ordinance or local law may include, where appropriate, those related to parking, means of access, screening, signs,
landscaping, architectural features, location and dimensions of buildings, adjacent land uses and physical features meant to
protect adjacent land uses as well as any additional elements specified by the town board in such zoning ordinance or local
law.

(b) When an authorization to approve site plans is granted by the town board pursuant to this section, the terms thereof may
condition the issuance of a building permit upon such approval.

3. Application for area variance. Notwithstanding any provision of law to the contrary, where a proposed site plan contains
one or more features which do not comply with the zoning regulations, application may be made to the zoning board of
appeals for an area variance pursuant to section two hundred sixty-seven-b of this article, without the necessity of a decision
or determination of an administrative official charged with the enforcement of the zoning regulations.

4. Conditions attached to the approval of site plans. The authorized board shall have the authority to impose such reasonable
conditions and restrictions as are directly related to and incidental to a proposed site plan. Upon its approval of said site plan,
any such conditions must be met in connection with the issuance of permits by applicable enforcement agents or officers of
the town.

5. Waiver of requirements. The town board may further empower the authorized board to, when reasonable, waive any
© 2020 Thomson Reuters. No claim to original U.S. Government Works.
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requirements for the approval, approval with modifications or disapproval of site plans submitted for approval. Any such
waiver, which shall be subject to appropriate conditions set forth in the ordinance or local law adopted pursuant to this
section, may be exercised in the event any such requirements are found not to be requisite in the interest of the public health,
safety or general welfare or inappropriate to a particular site plan.

6. Reservation of parkland on site plans containing residential units. (a) Before such authorized board may approve a site plan
containing residential units, such site plan shall also show, when required by such board, a park or parks suitably located for
playground or other recreational purposes.

(b) Land for park, playground or other recreational purposes may not be required until the authorized board has made a
finding that a proper case exists for requiring that a park or parks be suitably located for playgrounds or other recreational
purposes within the town. Such findings shall include an evaluation of the present and anticipated future needs for park and
recreational facilities in the town based on projected population growth to which the particular site plan will contribute.

(c) In the event the authorized board makes a finding pursuant to paragraph (b) of this subdivision that the proposed site plan
presents a proper case for requiring a park or parks suitably located for playgrounds or other recreational purposes, but that a
suitable park or parks of adequate size to meet the requirement cannot be properly located on such site plan, the authorized
board may require a sum of money in lieu thereof to be established by the town board. In making such determination of
suitability, the board shall assess the size and suitability of lands shown on the site plan which could be possible locations for
park or recreational facilities, as well as practical factors including whether there is a need for additional facilities in the
immediate neighborhood. Any monies required by the authorized board in lieu of land for park, playground or other
recreational purposes, pursuant to the provisions of this section, shall be deposited into a trust fund to be used by the town
exclusively for park, playground or other recreational purposes, including the acquisition of property.

(d) Notwithstanding the foregoing provisions of this subdivision, if the land included in a site plan under review is a portion
of a subdivision plat which has been reviewed and approved pursuant to section two hundred seventy-six of this article, the
authorized board shall credit the applicant for any land set aside or money donated in lieu thereof under such subdivision plat
approval. In the event of resubdivision of such plat, nothing shall preclude the additional reservation of parkland or money
donated in lieu thereof.

7. Performance bond or other security. As an alternative to the installation of required infrastructure and improvements, prior
to approval by the authorized board, a performance bond or other security sufficient to cover the full cost of the same, as
estimated by the authorized board or a town department designated by the authorized board to make such estimate, where
such departmental estimate is deemed acceptable by the authorized board, shall be furnished to the town by the owner. Such
security shall be provided to the town pursuant to the provisions of subdivision nine of section two hundred seventy-seven of
this article.

8. Public hearing and decision on site plans. In the event a public hearing is required by ordinance or local law adopted by the
town board, the authorized board shall conduct a public hearing within sixty-two days from the day an application is received
on any matter referred to it under this section. The authorized board shall mail notice of said hearing to the applicant at least
ten days before said hearing and shall give public notice of said hearing in a newspaper of general circulation in the town at
least five days prior to the date thereof and shall make a decision on the application within sixty-two days after such hearing,
© 2020 Thomson Reuters. No claim to original U.S. Government Works.
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or after the day the application is received if no hearing has been held. The time within which the authorized board must
render its decision may be extended by mutual consent of the applicant and such board. The decision of the authorized board
shall be filed in the office of the town clerk within five business days after such decision is rendered, and a copy thereof
mailed to the applicant. Nothing herein shall preclude the holding of a public hearing on any matter on which a public
hearing is not so required.

9. Notice to county planning board or agency or regional planning council. At least ten days before such hearing, the
authorized board shall mail notices thereof to the county planning board or agency or regional planning council, as required
by section two hundred thirty-nine-m of the general municipal law, which notice shall be accompanied by a full statement of
such proposed action, as defined in subdivision one of section two hundred thirty-nine-m of the general municipal law. In the
event a public hearing is not required, such proposed action shall be referred before final action is taken thereon.

10. Compliance with state environmental quality review act. 1 The authorized board shall comply with the provisions of the
state environmental quality review act under article eight of the environmental conservation law and its implementing
regulations.

11. Court review. Any person aggrieved by a decision of the authorized board or any officer, department, board or bureau of
the town may apply to the supreme court for review by a proceeding under article seventy-eight of the civil practice law and
rules. Such proceedings shall be instituted within thirty days after the filing of a decision by such board in the office of the
town clerk. The court may take evidence or appoint a referee to take such evidence as it may direct, and report the same, with
findings of fact and conclusions of law, if it shall appear that testimony is necessary for the proper disposition of the matter.
The court shall itself dispose of the matter on the merits, determining all questions which may be presented for determination.

12. Costs. Costs shall not be allowed against the authorized board unless it shall appear to the court that it acted with gross
negligence, in bad faith, or with malice in making the decision appealed from.

13. Preference. All issues addressed by the court in any proceeding under this section shall have preference over all civil
actions and proceedings.

Credits
(Added L.1992, c. 694, § 1. Amended L.1994, c. 486, § 8; L.1995, c. 423, §§ 5, 6; L.1997, c. 458, § 23, eff. July 1, 1998.)

Footnotes
1

ECL 8-0101 et seq.

McKinney’s Town Law § 274-a, NY TOWN § 274-a
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 89. Some statute sections may be more current, see
credits for details.
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McKinney’s Town Law § 274-b
§ 274-b. Approval of special use permits
Currentness

1. Definition of special use permit. As used in this section the term “special use permit” shall mean an authorization of a
particular land use which is permitted in a zoning ordinance or local law, subject to requirements imposed by such zoning
ordinance or local law to assure that the proposed use is in harmony with such zoning ordinance or local law and will not
adversely affect the neighborhood if such requirements are met.

2. Approval of special use permits. The town board may, as part of a zoning ordinance or local law adopted pursuant to this
article or other enabling law, authorize the planning board or such other administrative body that it shall designate to grant
special use permits as set forth in such zoning ordinance or local law.

3. Application for area variance. Notwithstanding any provision of law to the contrary, where a proposed special use permit
contains one or more features which do not comply with the zoning regulations, application may be made to the zoning board
of appeals for an area variance pursuant to section two hundred sixty-seven-b of this article, without the necessity of a
decision or determination of an administrative official charged with the enforcement of the zoning regulations.

4. Conditions attached to the issuance of special use permits. The authorized board shall have the authority to impose such
reasonable conditions and restrictions as are directly related to and incidental to the proposed special use permit. Upon its
granting of said special use permit, any such conditions must be met in connection with the issuance of permits by applicable
enforcement agents or officers of the town.

5. Waiver of requirements. The town board may further empower the authorized board to, when reasonable, waive any
requirements for the approval, approval with modifications or disapproval of special use permits submitted for approval. Any
such waiver, which shall be subject to appropriate conditions set forth in the ordinance or local law adopted pursuant to this
section, may be exercised in the event any such requirements are found not to be requisite in the interest of the public health,
safety or general welfare or inappropriate to a particular special use permit.

6. Public hearing and decision on special use permits. The authorized board shall conduct a public hearing within sixty-two
days from the day an application is received on any matter referred to it under this section. Public notice of said hearing shall
be printed in a newspaper of general circulation in the town at least five days prior to the date thereof. The authorized board
shall decide upon the application within sixty-two days after the hearing. The time within which the authorized board must
render its decision may be extended by mutual consent of the applicant and the board. The decision of the authorized board
on the application after the holding of the public hearing shall be filed in the office of the town clerk within five business
days after such decision is rendered, and a copy thereof mailed to the applicant.
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7. Notice to applicant and county planning board or agency or regional planning council. At least ten days before such
hearing, the authorized board shall mail notices thereof to the applicant and to the county planning board or agency or
regional planning council, as required by section two hundred thirty-nine-m of the general municipal law, which notice shall
be accompanied by a full statement of such proposed action, as defined in subdivision one of section two hundred
thirty-nine-m of the general municipal law.

8. Compliance with state environmental quality review act.1 The authorized board shall comply with the provisions of the
state environmental quality review act under article eight of the environmental conservation law and its implementing
regulations.

9. Court review. Any person aggrieved by a decision of the planning board or such other designated body or any officer,
department, board or bureau of the town may apply to the supreme court for review by a proceeding under article
seventy-eight of the civil practice law and rules. Such proceedings shall be instituted within thirty days after the filing of a
decision by such board in the office of the town clerk. The court may take evidence or appoint a referee to take such evidence
as it may direct, and report the same, with findings of fact and conclusions of law, if it shall appear that testimony is
necessary for the proper disposition of the matter. The court shall itself dispose of the matter on the merits, determining all
questions which may be presented for determination.

10. Costs. Costs shall not be allowed against the planning board or other administrative body designated by the town board
unless it shall appear to the court that it acted with gross negligence, in bad faith, or with malice in making the decision
appealed from.

11. Preference. All issues addressed by the court in any proceeding under this section shall have preference over all civil
actions and proceedings.
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McKinney’s Town Law § 276
§ 276. Subdivision review; approval of plats; development of filed plats
Effective: September 17, 2010
Currentness

1. Purpose. For the purpose of providing for the future growth and development of the town and affording adequate facilities
for the housing, transportation, distribution, comfort, convenience, safety, health and welfare of its population, the town
board may, by resolution, authorize and empower the planning board to approve preliminary and final plats of subdivisions
showing lots, blocks or sites, with or without streets or highways, within that part of the town outside the limits of any
incorporated village.

2. Authorization for review of previously filed plats. For the same purposes and under the same conditions, the town board
may, by resolution, authorize and empower the planning board to approve the development of plats, entirely or partially
undeveloped, which were filed in the office of the clerk of the county in which such plat is located prior to the appointment of
such planning board and grant to the board the power to approve such plats. The term “undeveloped” shall mean those plats
where twenty percent or more of the lots within the plat are unimproved unless existing conditions, such as poor drainage,
have prevented their development.

3. Filing of certificate. The clerk of every town which has authorized its planning board to approve plats as set forth herein
shall immediately file a certificate of that fact with the clerk or register of the county in which such town is located.

4. Definitions. When used in this article the following terms shall have the respective meanings set forth herein except where
the context shows otherwise:

(a) “Subdivision” means the division of any parcel of land into a number of lots, blocks or sites as specified in a local
ordinance, law, rule or regulation, with or without streets or highways, for the purpose of sale, transfer of ownership, or
development. The term “subdivision” may include any alteration of lot lines or dimensions of any lots or sites shown on a
plat previously approved and filed in the office of the county clerk or register of the county in which such plat is located.
Subdivisions may be defined and delineated by local regulation, as either “major” or “minor”, with the review procedures and
criteria for each set forth in such local regulations.

(b) “Preliminary plat” means a drawing prepared in a manner prescribed by local regulation showing the layout of a proposed
subdivision including, but not restricted to, road and lot layout and approximate dimensions, key plan, topography and
drainage, all proposed facilities unsized, including preliminary plans and profiles, at suitable scale and in such detail as local
regulation may require.
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(c) “Preliminary plat approval” means the approval of the layout of a proposed subdivision as set forth in a preliminary plat
but subject to the approval of the plat in final form in accordance with the provisions of this section.

(d) “Final plat” means a drawing prepared in a manner prescribed by local regulation, that shows a proposed subdivision,
containing in such additional detail as shall be provided by local regulation all information required to be shown on a
preliminary plat and the modifications, if any, required by the planning board at the time of approval of the preliminary plat if
such preliminary plat has been so approved.

(e) “Conditional approval of a final plat” means approval by a planning board of a final plat subject to conditions set forth by
the planning board in a resolution conditionally approving such plat. Such conditional approval does not qualify a final plat
for recording nor authorize issuance of any building permits prior to the signing of the plat by a duly authorized officer of the
planning board and recording of the plat in the office of the county clerk or register as herein provided.

(f) “Final plat approval” means the signing of a plat in final form by a duly authorized officer of a planning board pursuant to
a planning board resolution granting final approval to the plat or after conditions specified in a resolution granting conditional
approval of the plat are completed. Such final approval qualifies the plat for recording in the office of the county clerk or
register in the county in which such plat is located.

5. Approval of preliminary plats. (a) Submission of preliminary plats. All plats shall be submitted to the planning board for
approval in final form provided, however, that where the planning board has been authorized to approve preliminary plats,
the owner may submit or the planning board may require that the owner submit a preliminary plat for consideration. Such a
preliminary plat shall be clearly marked “preliminary plat” and shall conform to the definition provided in this section.

(b) Coordination with the state environmental quality review act.1 The planning board shall comply with the provisions of the
state environmental quality review act under article eight of the environmental conservation law and its implementing
regulations.

(c) Receipt of a complete preliminary plat. A preliminary plat shall not be considered complete until a negative declaration
has been filed or until a notice of completion of the draft environmental impact statement has been filed in accordance with
the provisions of the state environmental quality review act. The time periods for review of a preliminary plat shall begin
upon filing of such negative declaration or such notice of completion.

(d) Planning board as lead agency under the state environmental quality review act; public hearing; notice; decision.

(i) Public hearing on preliminary plats. The time within which the planning board shall hold a public hearing on the
preliminary plat shall be coordinated with any hearings the planning board may schedule pursuant to the state environmental
quality review act, as follows:
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(1) If such board determines that the preparation of an environmental impact statement on the preliminary plat is not required,
the public hearing on such plat shall be held within sixty-two days after the receipt of a complete preliminary plat by the clerk
of the planning board; or

(2) If such board determines that an environmental impact statement is required, and a public hearing on the draft
environmental impact statement is held, the public hearing on the preliminary plat and the draft environmental impact
statement shall be held jointly within sixty-two days after the filing of the notice of completion of such draft environmental
impact statement in accordance with the provisions of the state environmental quality review act. If no public hearing is held
on the draft environmental impact statement, the public hearing on the preliminary plat shall be held within sixty-two days of
filing the notice of completion.

(ii) Public hearing; notice, length. The hearing on the preliminary plat shall be advertised at least once in a newspaper of
general circulation in the town at least five days before such hearing if no hearing is held on the draft environmental impact
statement, or fourteen days before a hearing held jointly therewith. The planning board may provide that the hearing be
further advertised in such manner as it deems most appropriate for full public consideration of such preliminary plat. The
hearing on the preliminary plat shall be closed upon motion of the planning board within one hundred twenty days after it has
been opened.

(iii) Decision. The planning board shall approve, with or without modification, or disapprove such preliminary plat as
follows:

(1) If the planning board determines that the preparation of an environmental impact statement on the preliminary plat is not
required such board shall make its decision within sixty-two days after the close of the public hearing; or

(2) If the planning board determines that an environmental impact statement is required, and a public hearing is held on the
draft environmental impact statement, the final environmental impact statement shall be filed within forty-five days following
the close of such public hearing in accordance with the provisions of the state environmental quality review act. If no public
hearing is held on the draft environmental impact statement, the final environmental impact statement shall be filed within
forty-five days following the close of the public hearing on the preliminary plat. Within thirty days of the filing of such final
environmental impact statement, the planning board shall issue findings on the final environmental impact statement and
make its decision on the preliminary plat.

(iv) Grounds for decision. The grounds for a modification, if any, or the grounds for disapproval shall be stated upon the
records of the planning board. When so approving a preliminary plat, the planning board shall state in writing any
modifications it deems necessary for submission of the plat in final form.

(e) Planning board not as lead agency under the state environmental quality review act; public hearing; notice; decision.

(i) Public hearing on preliminary plats. The planning board shall, with the agreement of the lead agency, hold the public
hearing on the preliminary plat jointly with the lead agency’s hearing on the draft environmental impact statement. Failing
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such agreement or if no public hearing is held on the draft environmental impact statement, the planning board shall hold the
public hearing on the preliminary plat within sixty-two days after the receipt of a complete preliminary plat by the clerk of
the planning board.

(ii) Public hearing; notice, length. The hearing on the preliminary plat shall be advertised at least once in a newspaper of
general circulation in the town at least five days before such hearing if held independently of the hearing on the draft
environmental impact statement, or fourteen days before a hearing held jointly therewith. The planning board may provide
that the hearing be further advertised in such manner as it deems most appropriate for full public consideration of such
preliminary plat. The hearing on the preliminary plat shall be closed upon motion of the planning board within one hundred
twenty days after it has been opened.

(iii) Decision. The planning board shall by resolution approve with or without modification or disapprove the preliminary plat
as follows:

(1) If the preparation of an environmental impact statement on the preliminary plat is not required, the planning board shall
make its decision within sixty-two days after the close of the public hearing on the preliminary plat.

(2) If an environmental impact statement is required, the planning board shall make its own findings and its decision on the
preliminary plat within sixty-two days after the close of the public hearing on such preliminary plat or within thirty days of
the adoption of findings by the lead agency, whichever period is longer.

(iv) Grounds for decision. The grounds for a modification, if any, or the grounds for disapproval shall be stated upon the
records of the planning board. When so approving a preliminary plat, the planning board shall state in writing any
modifications it deems necessary for submission of the plat in final form.

(f) Certification and filing of preliminary plat. Within five business days of the adoption of the resolution granting approval
of such preliminary plat, such plat shall be certified by the clerk of the planning board as having been granted preliminary
approval and a copy of the plat and resolution shall be filed in such clerk’s office. A copy of the resolution shall be mailed to
the owner.

(g) Filing of decision on preliminary plat. Within five business days from the date of the adoption of the resolution stating the
decision of the board on the preliminary plat, the chairman or other duly authorized member of the planning board shall cause
a copy of such resolution to be filed in the office of the town clerk.

(h) Revocation of approval of preliminary plat. Within six months of the approval of the preliminary plat the owner must
submit the plat in final form. If the final plat is not submitted within six months, approval of the preliminary plat may be
revoked by the planning board.
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6. Approval of final plats. (a) Submission of final plats. Final plats shall conform to the definition provided by this section.

(b) Final plats which are in substantial agreement with approved preliminary plats. When a final plat is submitted which the
planning board deems to be in substantial agreement with a preliminary plat approved pursuant to this section, the planning
board shall by resolution conditionally approve with or without modification, disapprove, or grant final approval and
authorize the signing of such plat, within sixty-two days of its receipt by the clerk of the planning board.

(c) Final plats when no preliminary plat is required to be submitted; receipt of complete final plat. When no preliminary plat
is required to be submitted, a final plat shall not be considered complete until a negative declaration has been filed or until a
notice of completion of the draft environmental impact statement has been filed in accordance with the provisions of the state
environmental quality review act. The time periods for review of such plat shall begin upon filing of such negative
declaration or such notice of completion.

(d) Final plats; not in substantial agreement with approved preliminary plats, or when no preliminary plat is required to be
submitted. When a final plat is submitted which the planning board deems not to be in substantial agreement with a
preliminary plat approved pursuant to this section, or when no preliminary plat is required to be submitted and a final plat
clearly marked “final plat” is submitted conforming to the definition provided by this section the following shall apply:

(i) Planning board as lead agency; public hearing; notice; decision.

(1) Public hearing on final plats. The time within which the planning board shall hold a public hearing on such final plat shall
be coordinated with any hearings the planning board may schedule pursuant to the state environmental quality review act, as
follows:

(a) if such board determines that the preparation of an environmental impact statement is not required, the public hearing on a
final plat not in substantial agreement with a preliminary plat, or on a final plat when no preliminary plat is required to be
submitted, shall be held within sixty-two days after the receipt of a complete final plat by the clerk of the planning board; or

(b) if such board determines that an environmental impact statement is required, and a public hearing on the draft
environmental impact statement is held, the public hearing on the final plat and the draft environmental impact statement
shall be held jointly within sixty-two days after the filing of the notice of completion of such draft environmental impact
statement in accordance with the provisions of the state environmental quality review act. If no public hearing is held on the
draft environmental impact statement, the public hearing on the final plat shall be held within sixty-two days following filing
of the notice of completion.

(2) Public hearing; notice, length. The hearing on the final plat shall be advertised at least once in a newspaper of general
circulation in the town at least five days before such hearing if no hearing is held on the draft environmental impact
statement, or fourteen days before a hearing held jointly therewith. The planning board may provide that the hearing be
further advertised in such manner as it deems most appropriate for full public consideration of such final plat. The hearing on
the final plat shall be closed upon motion of the planning board within one hundred twenty days after it has been opened.
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(3) Decision. The planning board shall make its decision on the final plat as follows:

(a) if such board determines that the preparation of an environmental impact statement on the final plat is not required, the
planning board shall by resolution conditionally approve, with or without modification, disapprove, or grant final approval
and authorize the signing of such plat, within sixty-two days after the date of the public hearing; or

(b) if such board determines that an environmental impact statement is required, and a public hearing is held on the draft
environmental impact statement, the final environmental impact statement shall be filed within forty-five days following the
close of such public hearing in accordance with the provisions of the state environmental quality review act. If no public
hearing is held on the draft environmental impact statement, the final environmental impact statement shall be filed within
forty-five days following the close of the public hearing on the final plat. Within thirty days of the filing of the final
environmental impact statement, the planning board shall issue findings on such final environmental impact statement and
shall by resolution conditionally approve, with or without modification, disapprove, or grant final approval and authorize the
signing of such plat.

(4) Grounds for decision. The grounds for a modification, if any, or the grounds for disapproval shall be stated upon the
records of the planning board.

(ii) Planning board not as lead agency; public hearing; notice; decision.

(1) Public hearing. The planning board shall, with the agreement of the lead agency, hold the public hearing on the final plat
jointly with the lead agency’s hearing on the draft environmental impact statement. Failing such agreement or if no public
hearing is held on the draft environmental impact statement, the planning board shall hold the public hearing on the final plat
within sixty-two days after the receipt of a complete final plat by the clerk of the planning board.

(2) Public hearing; notice, length. The hearing on the final plat shall be advertised at least once in a newspaper of general
circulation in the town at least five days before such hearing if held independently of the hearing on the draft environmental
impact statement, or fourteen days before a hearing held jointly therewith. The planning board may provide that the hearing
be further advertised in such manner as it deems most appropriate for full public consideration of such final plat. The hearing
on the final plat shall be closed upon motion of the planning board within one hundred twenty days after it has been opened.

(3) Decision. The planning board shall by resolution conditionally approve, with or without modification, disapprove, or
grant final approval and authorize the signing of such plat as follows:

(a) If the preparation of an environmental impact statement on the final plat is not required, the planning board shall make its
decision within sixty-two days after the close of the public hearing on the final plat.
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(b) If an environmental impact statement is required, the planning board shall make its own findings and its decision on the
final plat within sixty-two days after the close of the public hearing on such final plat or within thirty days of the adoption of
findings by the lead agency, whichever period is longer. The grounds for a modification, if any, or the grounds for
disapproval shall be stated upon the records of the planning board.

7. Approval and certification of final plats. (a) Certification of plat. Within five business days of the adoption of the
resolution granting conditional or final approval of the final plat, such plat shall be certified by the clerk of the planning
board as having been granted conditional or final approval and a copy of such resolution and plat shall be filed in such clerk’s
office. A copy of the resolution shall be mailed to the owner. In the case of a conditionally approved plat, such resolution
shall include a statement of the requirements which when completed will authorize the signing thereof. Upon completion of
such requirements the plat shall be signed by said duly authorized officer of the planning board and a copy of such signed
plat shall be filed in the office of the clerk of the planning board or filed with the town clerk as determined by the town board.

(b) Approval of plat in sections. In granting conditional or final approval of a plat in final form, the planning board may
permit the plat to be subdivided and developed in two or more sections and may in its resolution granting conditional or final
approval state that such requirements as it deems necessary to insure the orderly development of the plat be completed before
said sections may be signed by the duly authorized officer of the planning board. Conditional or final approval of the sections
of a final plat may be granted concurrently with conditional or final approval of the entire plat, subject to any requirements
imposed by the planning board.

(c) Duration of conditional approval of final plat. Conditional approval of the final plat shall expire within one hundred
eighty days after the resolution granting such approval unless all requirements stated in such resolution have been certified as
completed. The planning board may extend for periods of ninety days each, the time in which a conditionally approved plat
must be submitted for signature if, in the planning board’s opinion, such extension is warranted by the particular
circumstances.

8. Default approval of preliminary or final plat. The time periods prescribed herein within which a planning board must take
action on a preliminary plat or a final plat are specifically intended to provide the planning board and the public adequate
time for review and to minimize delays in the processing of subdivision applications. Such periods may be extended only by
mutual consent of the owner and the planning board. In the event a planning board fails to take action on a preliminary plat or
a final plat within the time prescribed therefor after completion of all requirements under the state environmental quality
review act, or within such extended period as may have been established by the mutual consent of the owner and the planning
board, such preliminary or final plat shall be deemed granted approval. The certificate of the town clerk as to the date of
submission of the preliminary or final plat and the failure of the planning board to take action within the prescribed time shall
be issued on demand and shall be sufficient in lieu of written endorsement or other evidence of approval herein required.

9. Filing of decision on final plat. Within five business days from the date of the adoption of the resolution stating the
decision of the board on the final plat, the chairman or other duly authorized member of the planning board shall cause a copy
of such resolution to be filed in the office of the town clerk.

10. Notice to county planning board or agency or regional planning council. When a county planning board or agency or a
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regional planning council has been authorized to review subdivision plats pursuant to section two hundred thirty-nine-n of the
general municipal law, the clerk of the planning board shall refer all applicable preliminary and final plats to such county
planning board or agency or regional planning council as provided in that section.

11. Filing of final plat; expiration of approval. The owner shall file in the office of the county clerk or register such approved
final plat or a section of such plat within sixty-two days from the date of final approval or such approval shall expire. The
following shall constitute final approval: the signature of the duly authorized officer of the planning board constituting final
approval by the planning board of a plat as herein provided; or the approval by such board of the development of a plat or
plats already filed in the office of the county clerk or register of the county in which such plat or plats are located if such plats
are entirely or partially undeveloped; or the certificate of the town clerk as to the date of the submission of the final plat and
the failure of the planning board to take action within the time herein provided. In the event the owner shall file only a section
of such approved plat in the office of the county clerk or register, the entire approved plat shall be filed within thirty days of
the filing of such section with the town clerk in each town in which any portion of the land described in the plat is situated.
Such section shall encompass at least ten percent of the total number of lots contained in the approved plat and the approval
of the remaining sections of the approved plat shall expire unless said sections are filed before the expiration of the
exemption period to which such plat is entitled under the provisions of subdivision two of section two hundred sixty-five-a of
this article.

12. Subdivision abandonment. The owner of an approved subdivision may abandon such subdivision pursuant to the
provisions of section five hundred sixty of the real property tax law.
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§ 282. Court review

Any person or persons, jointly or severally aggrieved by any decision of the planning board concerning such plat or the
changing of the zoning regulations of such land, or any officer, department, board or bureau of the town, may have the
decision reviewed by a special term of the supreme court in the manner provided by article seventy-eight of the civil practice
law and rules provided the proceeding is commenced within thirty days after the filing of the decision in the office of the
town clerk.

Commencement of the proceeding shall stay proceedings upon the decision appealed from.

If, upon the hearing, it shall appear to the court that testimony is necessary for the proper disposition of the matter, it may
take evidence or appoint a referee to take such evidence as it may direct and report the same to the court with his findings of
fact and conclusions of law, which shall constitute a part of the proceedings upon which the determination of the court shall
be made. The court may reverse or affirm, wholly or partly, or may modify the decision brought up for review.

Costs shall not be allowed against the planning board, unless it shall appear to the court that it acted with gross negligence or
in bad faith or with malice in making the decision appealed from.

All issues in any proceeding under this section shall have preference over all other civil actions and proceedings.
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§ 272-a. Town Comprehensive Plan
The enactment or amendment of zoning regulations is intended to implement the planning and
development goals of a community. It is the means to accomplish rational community planning
rather than an end unto itself. See Asian Americans for Equality v. Koch, 72 N.Y.2d 121, 131,
531 N.Y.S.2d 782, 787, 527 N.E.2d 265, 270 (1988).
In Udell v. Haas, 21 N.Y.2d 463, 469, 288 N.Y.S.2d 888, 893-94, 235 N.E.2d 897, 900-01 (1968),
the Court of Appeals held that “the comprehensive plan is the essence of zoning. Without it,
there can be no rational allocation of land use.” Consequently, some form of rational planning
must precede any zoning enactment if it is to be valid. Indeed, Town Law § 263, which
authorizes towns to adopt zoning regulations, specifically requires that “[s]uch regulations shall
be made in accordance with a comprehensive plan....” Accordingly, the requirement that zoning
regulations be in accordance with a comprehensive plan constitutes a portion of the delegation
of authority to towns to adopt zoning regulations. See Taylor v. Village of Head of the Harbor,
104 A.D.2d 642, 480 N.Y.S.2d 21 (2d Dept. 1984), appeal denied, 64 N.Y.2d 609, 489 N.Y.S.2d
1026, 478 N.E.2d 210 (1985).
The failure to comply with that mandate renders the enactment of a zoning law unauthorized
and ultra vires. See Lake Illyria Corp. v. Town of Gardiner, 43 A.D.2d 386, 352 N.Y.S.2d 54 (3d
Dept. 1974). Of course, the failure to enact zoning regulations which are reasonably related to
well-founded planning objectives also has constitutional implications. See Village of Euclid v.
Ambler Realty Co., 272 U.S. 365, 47 S.Ct. 114, 71 L.Ed.2d 303 (1926).
The rationale for requiring consistency with a comprehensive plan is premised on the
delegation of authority for the welfare of the community as a whole being considered when
adopting zoning regulations or amendments. “A comprehensive plan has as its underlying
purpose the control of land uses for the benefit of the whole community based upon
consideration of its problems and applying the enactment or a general policy to obtain a
uniform result not enacted in a haphazard or piecemeal fashion.” Kravetz v. Plenge, 84 A.D.2d
422, 429, 446 N.Y.S.2d 807, 811 (4th Dept. 1982). Consistency and rationality are the key points
of a comprehensive plan. See Udell v. Haas, 21 N.Y.2d 463, 471, 288 N.Y.S.2d 888, 895, 235
N.E.2d 897, 902 (1968). Mandating compliance with a comprehensive plan is intended to
ensure that zoning enactments will not conflict with the fundamental land use policies of a
community.
“In exercising their zoning powers, the local authorities must act for the benefit of the
community as a whole following a calm deliberate consideration of the alternatives, and not
because of the whims of either an articulate minority or even a majority of the
community.” Udell v. Haas, 21 N.Y.2d 463, 469, 288 N.Y.S.2d 888, 893, 235 N.E.2d 897, 900
(1968). Such a requirement diminishes the likelihood that the zoning authority will be exercised
to benefit those in authority, to punish political foes or to advance a seemingly legitimate
community goal at the expense of a few property owners who are called upon to bear the
brunt of short-sighted decisions. The Court of Appeals acknowledged the necessity for such
concerns in Udell:

[T]he ‘comprehensive plan’ protects the landowner from arbitrary restrictions on the use of his
property which can result from the pressures which outraged voters can bring to bear on public
officials. ‘With the heavy presumption of constitutional validity that attaches to legislation
purportedly under the police power, and the difficulty in judicially applying a ‘reasonableness’
standard, there is danger that zoning, considered a self-contained activity rather than a means
to a broader end, may tyrannize individual property owners. Exercise of the legislative power to
zone should be governed by rules and standards as clearly defined as possible, so that it cannot
operate in an arbitrary and discriminatory fashion, and will actually be directed to the health,
safety, welfare and morals of the community. The more clarity and specificity required in the
articulation of the premises upon which a particular zoning regulation is based, the more
effectively will courts be able to review the regulation, declaring it ultra vires if it is not in reality
`in accordance with a comprehensive plan.'

§ 274-a. Site Plan Review
A “planning board may properly consider criteria such as whether the proposed project is
consistent with the use of surrounding properties, whether it would bring about a noticeable
change in the visual character of the area, and whether the change would be
irreversible.” Valentine v. McLaughlin, 87 A.D.3d 1155, 1157, 930 N.Y.S.2d 51, 53 (2d Dept.
2011), lv. denied, 18 N.Y.3d 804, 938 N.Y.S.2d 862, 962 N.E.2d 287 (2012).
Applying that rationale, the denial of a site plan application to construct an all-terrain vehicle
track was sustained in Dietrich v. Planning Board of Town of West Seneca, 118 A.D.3d 1419, 988
N.Y.S.2d 760 (4th Dept. 2014). “In conducting ... site plan review, the Planning Board is required
to set appropriate conditions and safeguards which are in harmony with the general purpose
and intent of the Town's zoning code ... To this end, a planning board may properly consider
criteria such as whether the proposed project is consistent with the use of surrounding
properties, whether it would bring about a noticeable change in the visual character of the
area, and whether the change would be irreversible.” Id. at 1420, 988 N.Y.S.2d at
762 (quoting Valentine v. McLaughlin, 7 A.D.3d 1155, 1157, 930 N.Y.S.2d 51, 52 (2d Dept.
2011), lv. denied, 18 N.Y.3d 804, 938 N.Y.S.2d 862, 962 N.E.2d 287 (2012).
In reviewing a site plan determination of a planning board, judicial review is confined to
whether the action taken by the planning board was illegal, arbitrary or an abuse of discretion.
As a result, a determination of a planning board must be sustained if it has a rational basis and
is supported by substantial evidence. A court may not substitute its judgment for that of the
planning board even if there is substantial evidence supporting a contrary determination. The
record in Dietrich substantiated the planning board's conclusion that the ATV track would be
inconsistent with the residential character of the neighboring properties, including noise level,
the number of incidents of physical damage and trespass to neighboring properties, and the
potential for neighboring landowners to be held liable for injuries occurring on their properties.

Town Law § 274-a(2)(a) empowers a town board to authorize a planning board “or such other
administrative body as it shall so designate” to review site plans. Consequently, authority exists
for any properly designated administrative body to review site plans. However, because site
plan review authority is almost universally delegated to planning boards, this discussion
primarily is premised upon such a delegation. It should be noted that a town board is under no
obligation to create a planning board or to delegate site plan review authority to a planning
board. Should it so desire, a town board may retain and exercise site plan review
authority. See 1981 Op.Atty.Gen. 77; 1979 Op.Atty.Gen. 147; see also Pittsford Plaza Associates
v. Spiegel, 66 N.Y.2d 717, 496 N.Y.S.2d 992, 487 N.E.2d 902 (1985). However, if a town board
has delegated site plan review authority to a planning board, it may not, pursuant to the
enabling statutes, retain appellate jurisdiction over its determinations. See Moriarty v. Planning
Board of the Village of Sloatsburg, 119 A.D.2d 188, 506 N.Y.S.2d 184 (2d Dept. 1986), lv.
denied, 69 N.Y.2d 603, 512 N.Y.S.2d 1026, 504 N.E.2d 396 (1987); Boxer v. Board of the Town of
Cortlandt, 60 A.D.2d 913, 401 N.Y.S.2d 570 (2d Dept. 1978).

§ 274-b. Approval of Special Use Permits
The inclusion of a use in a zoning law as a special permit use is tantamount to a legislative
finding that the use is in harmony with a community's general zoning plan and will not
adversely affect the neighborhood. See Retail Property Trust v. Board of Zoning Appeals of the
Town of Hempstead, 98 N.Y.2d 190, 195, 746 N.Y.S.2d 662, 666, 774, N.E.2d 727, 731
(2002); Wegmans Enterprises v. Lansing, 72 N.Y.2d 1000, 534 N.Y.S.2d 372, 530 N.E.2d 1292
(1988). As a result, classification as a special permit use results in a strong presumption in favor
of the use. See Cove Pizza v. Hirshon, 61 A.D.2d 210, 401 N.Y.S.2d 838 (2d Dept. 1978),
Nevertheless, entitlement to a special permit is not a matter of right. See Tandem Holding Corp.
v. Board of Zoning Appeals of the Town of Hempstead, 43 N.Y.2d 801, 402 N.Y.S.2d 388, 373
N.E.2d 282 (1977).

Application Review Fees
In order to lessen the cost of the review of land use applications, municipalities frequently
adopt regulations requiring the establishment of an escrow fund in order to obtain
reimbursement of their professional review costs. However, as is illustrated by the decision
in Landstein v. Town of LaGrange, 166 A.D.3d 100, 86 N.Y.S.3d 155 (2d Dept. 2018), because of

the potential of the imposition of unnecessary or excessive charges, judicial decisions have
imposed limitations and restrictions on such fees.

§ 276. Subdivision Review; Approval of Plats; Development of Filed Plats
Town Law § 276(8), “default approval of preliminary or final plat,” provides that “In the event a
planning board fails to take action on a preliminary plat or a final plat within the time
prescribed therefor after completion of all requirements under the state environmental quality
review act ... such preliminary or final plat shall be deemed granted approval.” By its terms, the
time periods do not begin to run until SEQRA has been satisfied. See Sun Beach Real Estate
Development Corp. v. Anderson, 98 A.D.2d 367 469 N.Y.S.2d 964 (2d Dept. 1983), aff'd, 62
N.Y.2d 965, 479 N.Y.S.2d 341, 468 N.E.2d 296 (1984); Benison Corp. v. Davis, 51 A.D.3d 1197,
857 N.Y.S.2d 798 (3d Dept. 2008); Pheasant Meadow Farms, Inc. v. Town of Brookhaven, 31
A.D.3d 770, 770, 820 N.Y.S.2d 94, 95 (2d Dept. 2006). As is illustrated by the decision in Lucente
v. Terwilliger, 144 A.D.3d 1223, 41 N.Y.S.3d 569 (3d Dept. 2016), the failure of a board to
complete SEQRA does not provide a basis for a default approval.
Subdivision approval is intended to ensure that individual lots, usually residential, are properly
and safely laid out and sufficiently improved with necessary infrastructure, facilities and
amenities. Implicit in the requirement that such facilities be installed for the benefit of the
eventual residents of the subdivision is the philosophy that the developer of the subdivision,
and not the eventual purchaser or the community, bears the cost of installation of such
essential improvements. The rationale for subdivision review is aptly summarized in Marx v.
Zoning Board of Appeals of the Village of Mill Neck, 137 A.D.2d 333, 336-37, 529 N.Y.S.2d 330,
332-33 (2d Dept. 1988):
Subdivision control attempts to guide the systematic development of a community or area
while ‘encouraging the provision of adequate facilities for the housing, distribution, comfort
and convenience of local residents' (citation omitted). It ‘reflects a legislative judgment that the
building up of unimproved and undeveloped areas ought to be accompanied by provision for
roads and streets and other essential facilities to meet the basic needs of the new residents of
the area.’ (citation omitted). Subdivision control is aimed at protecting the community from
uneconomic development of land, and assuring persons living in the area where the subdivision
is sought that there will be adequate streets, sewers, water supply, and other essential services.
(citation omitted). * * * ‘Subdivision regulations are employed to ensure that individual lots
intended to be developed for such permitted uses may safely be used for such purposes and
that the use of the specific parcels as zoned will not impose the burden of expense upon the
community or create health or other hazards.’ (citation omitted).
Town Law § 276 provides a complete procedure for review of subdivision plats. Although
subdivision regulations providing further substantive and procedural specification are common
and are advisable, they are not required in order for a planning board to fully review

subdivision plats. It should be emphasized that the time periods set forth in Town Law § 276 are
the only ones in Town Law article 16 which are mandatory.
SEQRA requires that an environmental impact statement include “alternatives to the proposed
action” (ECL 8–0109[2][d]; see, 6 NYCRR 617.14[f][5] ). Agencies are required to “choose
alternatives which, consistent with social, economic and other essential considerations, to the
maximum extent practicable, minimize or avoid adverse environmental effects” (ECL 8–0109[1]
). As the Court of Appeals has recently observed, “[t]o be meaningful, any choice among
alternatives must be based on an awareness of all the reasonable options, but the degree of
detail required in assessing those alternatives will vary with the circumstances and nature of
each proposal” (Matter of Town of Dryden v. Tompkins County Bd. of Representatives, 78
N.Y.2d 331, 333–334, 574 N.Y.S.2d 930, 580 N.E.2d 402). It is well settled, however, that in
approaching such an assessment “[a] rule of reason applies: the agency must consider a
reasonable range of alternatives to the specific project” (Matter of Town of Dryden v. Tompkins
County Bd. of Representatives, supra, at 334, 574 N.Y.S.2d 930, 580 N.E.2d 402; Akpan v.
Koch, 75 N.Y.2d 561, 555 N.Y.S.2d 16, 554 N.E.2d 53, supra; Matter of Har Enters. v. Town of
Brookhaven, 74 N.Y.2d 524, 549 N.Y.S.2d 638, 548 N.E.2d 1289; Horn v. International Business
Machs. Corp., 110 A.D.2d 87, 94–95, 493 N.Y.S.2d 184).
CONDITIONS
In rendering its determination, it is common for a planning board to impose conditions to
ameliorate undesirable impacts of a proposed subdivision. However, those considerations must
specifically be stated as conditions of approval and a planning board may not merely implicitly
rely on representations of an applicant made during the course of a hearing. See Village of
Northport v. Guardian Federal Savings and Loan Ass’n, 87 Misc.2d 344, 384 N.Y.S.2d 923 (Sup.
Ct. Suffolk Co. 1976), aff'd, 54 A.D.2d 893, 387 N.Y.S.2d 1015 (2d Dept. 1976).
Conditions may be properly imposed upon subdivision approval “ ‘so long as there is a
reasonable relationship between the problem sought to be alleviated and the application
concerning the property.’ ” Kirquel Development, Ltd. v. Planning Board of the Town of
Cortlandt, 96 A.D.3d 754, 756, 946 N.Y.S.2d 576, 579-80 (2d Dept.), lv. denied, 19 N.Y.3d 813,
954 N.Y.S.2d 8, 978 N.E.2d 601 (2012) (quoting International Innovative Technology Group
Corp. v. Planning Board of the Town of Woodbury, 20 A.D.3d 531, 533, 799 N.Y.S.2d 544, 546
(2d Dept. 2005) (quoting Matter of Mackall v. White, 85 A.D.2d 696, 696, 445 N.Y.S.2d 486, 487
(2d Dept. 1981), lv. denied, 56 N.Y.2d 503, 450 N.Y.S.2d 1025, 435 N.E.2d 1100 (1982))).

§ 282. Court Review

Town Law § 282 provides that an article 78 proceeding challenging a determination of a
planning board must be commenced within thirty days after the filing of the decision in the

office of the town clerk. The running of the statute of limitations commences upon the filing of
any one of various documents, including: a copy of the decision of the board, see King v.
Chmielewski, 76 N.Y.2d 182, 186, 556 N.Y.S.2d 996, 997, 556 N.E.2d 435, 436 (1990); the
minutes of a planning board meeting at which an approval is granted, see Powell v. Town of
Coeymans, 238 A.D.2d 788, 789, 656 N.Y.S.2d 460, 462 (3d Dept. 1997); Allens Creek/Corbett's
Glen Preservation Group v. Town of Penfield Planning Board, 249 A.D.2d 921, 922, 672 N.Y.S.2d
222, 223 (4th Dept. 1998); or a decision calendar reflecting the conditional approval of a
plat. See Open Space Council, Inc. v. Planning Board of the Town of Brookhaven, 152 A.D.2d
698, 699, 543 N.Y.S.2d 754, 755 (2d Dept. 1989). However, mere notice sent to an affected
party is insufficient to start the running of the state of limitations. See id. (citing Pagliaroli v.
Zoning Board of Appeals of the Village of Phoenix, 66 A.D.2d 997, 998, 411 N.Y.S.2d 767, 769
(4th Dept. 1978)).

Preliminary subdivision approval constitutes a formal approval and, at least in the absence of
significant new information, disapproval or requiring the subsequent modification of a
previously approved preliminary plat is arbitrary and capricious. See Long Island Pine Barrens
Society v. Planning Board of the Town of Brookhaven, 78 N.Y.2d 608, 612, 578 N.Y.S.2d 466,
468-69, 585 N.E.2d 778, 780-81 (1991); Walton v. Town of Brookhaven, 41 Misc.2d 798, 246
N.Y.S.2d 985 (Sup. Ct. Suffolk Co. 1964); Villa-Laken Corp. v. Planning Board of the Town of
Eastchester, 138 N.Y.S.2d 362 (Sup. Ct. Westchester Co. 1954). Consequently, as a result of the
significance of preliminary plat approval, many aspects of such an approval must be challenged
within 30 days after the filing of the approval

STATUTORY STAY
With one exception, the institution of an article 78 proceeding challenging a land use approval
by a planning board, zoning board of appeals or town board does not stay implementation of
the approval or bar the issuance of a building permit. However, Town Law § 282 provides that
an article 78 proceeding challenging “any decision of the planning board concerning such
[subdivision] plat or the changing of the zoning regulations of such land ... shall stay
proceedings upon such decision appealed from.” Although the rationale for such a stay is
obscure and the basis for treating the review of a subdivision approval differently from other
approvals is uncertain, the court in Gilde v. Town of Southampton, N.Y.L.J., Jan. 8, 2001, p. 31,
col. 2 (Sup. Ct. Suffolk Co. 2001), strictly applied the provisions of Town Law § 282 as
constituting a self-executing, unconditional stay of subdivision approval.
The court noted that the effect of Town Law § 282 is to prevent a planning board chairman
from signing an approved subdivision plat and the owner from filing the plat in the county
clerk's office.

Defense and Indemnification Issues:
Representing Municipalities on Planning Board and ZBA Matters
Christine Malafi
How can municipal officers, employees, or appointees be liable to members of the public? They
can be held responsible for acts which are performed in the performance of their duties.
This includes negligent acts (i.e., getting into a car accident while performing their job
functions), or other situations, such as when an appointed board members fail to recuse
themselves where there is a conflict of interest in discharge of official duties. In conflict
situations, competing goals make it difficult for government officials to make decisions for the
common good, rather than their own, and this creates, at a minimum, an appearance of
impropriety.
There is immunity from liability under certain circumstances. There is absolute immunity where
elected or appointed persons act in a legislative capacity. In Nocro, Ltd. v. Russell, 94 A.D.3d
894 (2d Dep’t 2012), the Court found that Town Planning Board members were entitled to
absolute legislative immunity in their adoption of zoning ordinance.
There is qualified immunity where the alleged conduct does not violate clearly established
statutory rights or the constitutional rights of which a reasonable person would have known.
There is a constitutional prohibition against the use of public money for private purposes, N.Y.
State Constitution, Art. VIII, §1; Chapman v. City of N.Y., 168 N.Y. 80 (1901); Corning v.
Village of Laurel Hollow, 48 N.Y.2d 348 (1979), but as public employees became increasingly
exposed to personal litigation, laws were enacted to protect those employees from personal,
individual liability.
The first major law protecting governmental employees was N.Y. Public Officers Law §17,
which established criteria for the defense and indemnification of State officers and employees for
claims arising out of their public employment or duties. A few years later, State law was
extended to reach other political subdivisions by giving those local governing bodies the option
to adopt standard indemnification provisions. N.Y. Public Officers Law §18(2)(a) allows a local
municipality to adopt local law providing for the civil defense and indemnification (loss and
legal expense) arising from and in the scope of his or her discharge of official duties by
employees (defined to include members of public boards or commissions), unless the acts of the
employee are not within the scope of employment or appointment, are willful and wrongful acts,
or are the result of gross negligence.
State law does not require local bodies to defend or indemnify its employees, but allows them to
enact parts of law, and modify to fit what the specific local municipality wants to do. N.Y. Public
Officers Law §18(2); Fanelli v. Town of Harrison, 46 F. Supp.2d 254 (S.D.N.Y. 1999); Atty
Gen. Informal Op. 2000-7. Board members of municipal boards, such as zoning, planning, or
town boards can be defended and indemnified by a town if the local law defines them as a
covered employee. The initial determination to be made, therefore, is whether the municipality
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has authorized the defense of board members, as to acts or omissions occurring within the scope
of the member’s duties.
For example, the Towns of Huntington, Smithtown, and Brookhaven have all adopted local laws
providing for the defense and indemnification of Town Officers and Employees. See Town of
Huntington, Local Laws Chap. 19, Defense and Indemnification of Officers and Employees
(defining an employee as “any. . .person holding a position by election, appointment, or
employment in the service of the town, whether or not compensated, but shall not include a
volunteer…”); Town of Smithtown, Local Laws Art. 53 (defining an employee as “any person
holding a position by election, appointment or employment in the service of the Town, whether or
not compensated, or a volunteer expressly authorized to participate in a Town-sponsored volunteer
program, but shall not include an independent contractor”); Town of Brookhaven, Local Laws Art.
20 (defining employee as it is defined in Public Officers Law § 18(1)(b), which includes any
“member of a public board or commission”).
Public employees may be entitled to a defense at the expense of a municipality in a civil action
arising out of any alleged act or omission which occurred or allegedly occurred while employee
was acting within the scope of the employee’s public employment or duties. N.Y. Public
Officers Law §18(3)(a). This entitlement is triggered by the allegations of civil complaint, much
like an insurer’s duty to defend under a policy of insurance. Lancaster v. Incorp. Village of
Freeport, 92 A.D.3d 885 (2d Dep’t 2012), aff’d 22 N.Y.3d 30 (2013).
In general, defense costs in criminal actions are not subject to reimbursement. In one case, Town
Councilman, who had been indicted by the Federal government and prosecuted criminally,
sought reimbursement of his criminal defense costs after he was tried and acquitted. Zimmer v.
Town of Brookhaven, 247 A.D.2d 109 (2d Dep’t 1998). He claimed that the Town had originally
hired an attorney to defend him, but then the attorney withdrew his representation due to an
alleged conflict of interest and he engaged his own legal counsel, at his expense. He took the
position that, since the Town told him that legal expenses would be “taken care of,” no specific
law or Town Board resolution was needed. The Court noted that defending and indemnifying
public employees in criminal cases “has been highly circumscribed,” Zimmer, 247 A.D.2d 113
(citation omitted), and found that the Town had no obligation to pay for the legal fees in the
defense of his criminal prosecution for alleged improprieties in connection with officer’s duties
in absence of specific statute, ordinance, resolution, or preexisting, express agreement.
In order to be entitled to the defense costs, the employee must deliver a written request for a
defense to the municipality or public entity. N.Y. Public Officers Law §18(5). Although there is
no specific time period within which the municipality has to respond to the request, the
municipality cannot let the employee go into default while making decision. Further, the
employee must fully cooperate in defense and in prosecution of any appeal in order to continue
to be entitled to a defense at the municipality’s expense.
Who makes the decision as to whether the employee get the municipality-paid defense? The
Chief Legal Officer of the governmental body is the one to make the determination as to scope of
duties (entitlement to a defense), and that decision will be upheld if it has a “clear basis in fact.”
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Sanchez v. N.Y.C. Trans. Auth., 254 A.D.2d 345 (2d Dep’t 1998). Whether the decision to be
upheld by a court may change over time. In Grecco v. Cimino, 100 A.D.3d 892 (2d Dep’t 2012),
two different Suffolk County Attorneys made determinations that plaintiff, former Director of
Real Estate for the County, was not acting in the scope of his employment with Suffolk County
when alleged wrongdoing occurred, and denied his request for reimbursement of his attorneys’
fees in the defense of various underlying actions. At the time, Suffolk County Code § 42-3(A)
required payment of legal fees to a County employee only if the employee was acting within the
scope of his or her employment, tracking language of N.Y. Pub. Officers Law §18(3)(a). While
the Supreme Court upheld the second denial of payment of legal expenses, the Appellate
Division reversed, noting that the “question of whether a county employee was acting within the
scope of his or her employment when the alleged wrongdoing occurred is a factual one” to be
determined by the County Attorney in the first instance, and that determination “’may be set
aside only if it lacks a factual basis, and in that sense, is arbitrary and capricious.’” Grecco, 100
A.D.3d at 896 (citation omitted). The Appellate Court found that numerous events had occurred
in the seven years between the first denial of defense costs and the second denial (including
depositions, settlement of the Attorney General’s action against plaintiff, conclusion of
governmental investigations without findings of wrongdoing against plaintiff, the County never
sued plaintiff for any wrongdoing, and the County didn’t “undo” the purchase of the property at
issue), and remitted the matter to the trial court for further proceedings.
The Chief Legal Officer is entitled to choose the attorney for the employee requesting
indemnification, unless it is determined by that legal officer (or other counsel designated by
municipality) that a conflict of interest exists between the municipality and the employee. N.Y.
Public Officers Law §18(3)(b). In that situation, the employee is entitled to private counsel
chosen by employee. Alternatively, if there is no admission of a conflict, the employee may
bring a proceeding to seek a court order that a conflict exists, and that employee is entitled to be
represented by private counsel of employee’s choice. Note, however, that the employee is not
entitled to attorneys’ fees incurred in bringing the special proceeding to force the municipality to
pay for the private attorney to defend the employee or to compel compliance with the law.
What is considered a conflict of interest? Where the employee is alleged to have acted outside
the scope of his/her employment or where punitive damages against the employee are actively
pursued.
The local town law may or may not provide for the defense or indemnification in the event of
intentional wrongdoing or “for any punitive or exemplary damages, fines or penalties.” See e.g.,
Town of Smithtown, Local Laws, Art. 53, § 53-4(A), compare Op. Atty. Gen. (Inf.) No. 93-22 (A
local law may authorize defense and indemnification of a board member in an action for punitive
damages).
Why is separate counsel needed? In order to maintain attorney-client privilege. Rule 1.13(a) NY
Rules of Prof. Conduct; see also N.Y. Gen. Mun. Law Art. 18 (Conflicts of Interest of Municipal
Officers).
There may be situations where a conflict is created by the commencement of a litigation by a party
to a pending matter and the members of the planning or zoning board, but there is no per se conflict
3

and recusal is not mandated simply by the commencement of a litigation against that member by
a pending applicant. A conflict necessitating a recusal of a municipal board member individually
may be required where the personal financial interests of that board member are antithetical to
those of an applicant appearing before the board, where the board member is “not ‘capable of
judging a particular controversy fairly on the basis of its own circumstances[,]’” for example,
where board members are exposed to personal liability, where “there is an appearance of
impropriety that would erode public confidence in the integrity of government,” or where they
cannot act impartially) Op. Atty. Gen. (Inf.) No. 2000-22.
To protect itself, a municipality may purchase liability insurance to cover indemnification and
defense costs for itself and its employees. N.Y. Public Officers Law §18(8); N.Y. Town Law §
64(4).
“Every city, county…town, village…may purchase liability insurance with such limits as it may
deem reasonable for the purpose of protecting its officers and employees against liability for
claims arising from their acts while exercising or performing or in good faith purporting to
exercise or perform their powers and duties….” N.Y. Gen. Mun. Law § 52.
In one reported case, former town board members brought an action against the town’s errors and
omissions insurance company, seeking a declaration that the insurer had a duty to defend and
indemnify them against the town’s claims in a federal action alleging that those town board
members committed RICO violations, breach of fiduciary duty, and negligence. Although there
were clear exclusions from coverage for dishonesty, fraudulent, or criminal acts, the Court found
a question of fact as to whether those exclusions applied. There were genuine issues of material
fact as to whether the board members were negligent in connection with their approval of town’s
purchase of a building for town police and court facilities, so, although a defense was required,
summary judgment was precluded on their indemnity claims. Thomas v. Nutmeg Ins. Co., 5 A.D.3d
358, 360 (2d Dep’t 2004). Additionally, given the inherent conflict in the coverage position and
the position of each board member, the insurer was required to provide each board member
separate counsel.
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Who Can Be Held Liable…
and for What?
Municipal officers, employees, or appointees face
potential liability to members of the public and can
be held responsible for:
• Negligent acts (i.e., making an error in performing
duties)
• Conflict of Interest situations (i.e., when appointed
board members fail to recuse themselves where
competing goals make it difficult for government
officials to make decisions for the common good
(rather than their own) and therefore create an
appearance of impropriety)

Immunity from Liability
• Absolute immunity

Available when elected or appointed persons act in a
legislative capacity.
Nocro, Ltd. v. Russell1 - Court found Town Planning Board
members were entitled to absolute legislative immunity in
their adoption of a zoning ordinance.

• Qualified immunity

Available when the alleged conduct does not violate clearly
established statutory rights or the constitutional rights of
which a reasonable person would have known.

1

94 A.D.3d 894 (2d Dep’t 2012)

Who Pays?
Who pays when a public officer, employees, or
appointee is alleged to have acted improperly?
• Constitutional prohibition against the use of public
money for private purposes.2
• As public employees became increasingly exposed
to personal litigation, laws were enacted to
protect those employees from personal, individual
liability.
N.Y. State Constitution, Art. VIII, §1; Chapman v. City of N.Y., 168 N.Y. 80 (1901); Corning v. Village of
Laurel Hollow, 48 N.Y.2d 348 (1979)

2

Continued…

Who Pays?
• First major law protecting governmental employees was N.Y. Public
Officers Law §17

– established criteria for the defense and indemnification of State officers and
employees for claims arising out of their public employment or duties.

• A few years later, law was extended by giving local governing bodies the
option to adopt standard indemnification provisions.
• N.Y. Public Officers Law §18(2)(a)

– allows local municipality to adopt local law providing for the civil defense and
indemnification (loss and legal expense) arising from and in the scope of the
discharge of official duties by employees (defined to include members of
public boards or commissions), unless
– the acts of the employee are not within the scope of employment or
appointment, are willful and wrongful acts, or are the result of gross
negligence.
Continued…

Who Pays?
• State law does not require local bodies to defend
or indemnify their employees, but allows them to
enact parts of the law, and to modify it to fit what
the specific local municipality wants to do.3
• Board members of municipal boards (zoning,
planning, or town, etc.) can be defended and
indemnified by a town if local law defines them
as covered employees.
N.Y. Public Officers Law §18(2); Fanelli v. Town of Harrison, 46 F. Supp.2d 254 (S.D.N.Y. 1999); Atty Gen.
Informal Op. 2000-7.
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Continued…

Who Pays?
• If the local law provides, public employees may
be entitled to a defense at the expense of a
municipality in civil actions arising out of any
alleged act or omission which occurred or
allegedly occurred while employee was acting
within the scope of his/her public employment or
duties.4
• Triggered by the allegations of civil complaint, much
like an insurer’s duty to defend under a policy of
insurance.5

4
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N.Y. Public Officers Law §18(3)(a).
Lancaster v. Incorp. Village of Freeport, 92 A.D.3d 885 (2d Dep’t 2012), aff’d 22 N.Y.3d 30 (2013).

Continued…

Who Pays?
• Initial determination to be made is whether the municipality has
authorized the defense of board members as employees
For example: Towns of Huntington, Smithtown, and Brookhaven have all
adopted local laws providing for the defense and indemnification of Town
Officers and Employees.

• Town of Huntington, Local Laws Chap. 19, Defense and Indemnification of Officers
and Employees (defining an employee as “any. . .person holding a position by
election, appointment, or employment in the service of the town, whether or not
compensated, but shall not include a volunteer…”)
• Town of Smithtown, Local Laws Art. 53 (defining an employee as “any person
holding a position by election, appointment or employment in the service of the
Town, whether or not compensated, or a volunteer expressly authorized to
participate in a Town-sponsored volunteer program, but shall not include an
independent contractor”)
• Town of Brookhaven, Local Laws Art. 20 (defining employee as it is defined in Public
Officers Law § 18(1)(b), which includes any “member of a public board or
commission”)

Continued…

Who Pays?
• In general, defense costs in criminal actions are not subject to
reimbursement.

• E.g., Town Councilman indicted by the Federal government and prosecuted
criminally sought reimbursement of his criminal defense costs after he was
tried and acquitted.6 Councilman alleged that Town had originally hired an
attorney to defend him, but the attorney withdrew his representation due to
an alleged conflict of interest and he had to engage his own legal counsel, at
his expense. He took the position that, since the Town told him that legal
expenses would be “taken care of,” no specific law or Town Board resolution
was needed to require the Town to pay.
• Court noted that defending and indemnifying public employees in criminal
cases “has been highly circumscribed,”7 and found that the Town had no
obligation to pay legal fees in the defense of his criminal prosecution in
absence of specific statute, ordinance, resolution, or preexisting, express
agreement.

6

Zimmer v. Town of Brookhaven, 247 A.D.2d 109 (2d Dep’t 1998).
at 113 (citation omitted).

7 Id.

What Must the Board Member Do?
Deliver a written request for a defense to the municipality
or public entity.8
Although there is no specific time period in which the
municipality must respond, the municipality cannot let the
employee go into default.

Must fully cooperate in defense and in prosecution of any
appeal to continue to be entitled to a defense at the
municipality’s expense.
8

N.Y. Public Officers Law §18(5).

Who Decides?
Who decides whether the employee gets the municipality-paid
defense?
• The Chief Legal Officer of the governmental body
– Is the potential liability for acts within the scope of duties?
– Decision will be upheld if it has a “clear basis in fact.”9

• The decision may change over time.

– In one case,10 two different Suffolk County Attorneys made determinations
that the former Director of Real Estate for the County was not acting in the
scope of his employment with the County when alleged wrongdoing occurred,
and denied his request for reimbursement of his attorneys’ fees in the defense
of various underlying actions.

9

Sanchez v. New York City Tr. Auth., 254 A.D.2d 345 (2d Dep’t 1998).
Grecco v. Cimino, 100 A.D.3d 892 (2d Dep’t 2012).

10

Continued…

Who Decides?
•

At the time, Suffolk County Code § 42-3(A) required payment of legal fees to a
County employee only if the employee was acting within the scope of his/her
employment, tracking language of N.Y. Pub. Officers Law §18(3)(a).

•

While the Supreme Court upheld the second denial of payment of legal expenses,
the Appellate Division reversed, noting that the “question of whether a county
employee was acting within the scope of his or her employment when the alleged
wrongdoing occurred is a factual one” to be determined by the County Attorney in
the first instance, and that determination “‘may be set aside only if it lacks a
factual basis, and in that sense, is arbitrary and capricious.’”11

•

Appellate Division found that numerous events had occurred in the seven years
between the first and second denials of defense costs and remitted the matter to
the trial court for further proceedings.

11

Id. at 896 (citation omitted).

Who Chooses the Defense Attorney for
the Board Member?
• The Chief Legal Officer is entitled to choose the attorney for the
employee requesting indemnification.
• However, if it is determined by that legal officer (or other counsel
designated by municipality) that a conflict of interest exists
between the municipality and the employee, N.Y. Public Officers
Law §18(3)(b), the employee is entitled to private counsel chosen
by employee.
• Alternatively, if there is no admission of a conflict, the employee
may bring a proceeding to seek a court order to establish that a
conflict exists, and that employee is entitled to be represented by
private counsel of employee’s choice.
• However, employee is not entitled to attorneys’ fees incurred in
bringing the special proceeding to force the municipality to pay for
the private attorney to defend the employee or to compel
compliance with the law.

What Is Considered a Conflict of
Interest?
• Where the board member is alleged to have
acted outside the scope of his/her duties or
where punitive damages against the board
member are actively pursued.
• The local town law may or may not provide for
the defense or indemnification in the event of
intentional wrongdoing or “for any punitive or
exemplary damages, fines or penalties.”12
12 See

e.g., Town of Smithtown, Local Laws, Art. 53, § 53-4(A), compare Op. Atty. Gen. (Inf.) No. 93-22 (A
local law may authorize defense and indemnification of a board member in an action for punitive
damages).

Continued…

What Is Considered a Conflict of
Interest?
• There may be situations where a “conflict” is created by the
commencement of a litigation related to a pending matter and the
members of the planning or zoning board, but there is no per se mandate
for recusal in such circumstance.
• A conflict necessitating a recusal of a municipal board member individually
may be required where the personal financial interests of that board
member are antithetical to those of an applicant appearing before the
board
– Is the board member “‘capable of judging a particular controversy fairly on the
basis of its own circumstances’”
– Ex. where board members are exposed to personal liability, “there is an
appearance of impropriety that would erode public confidence in the integrity
of government,” or where they cannot act impartially.13

13

Op. Atty. Gen. (Inf.) No. 2000-22.

Why Is Separate Counsel Needed?

To maintain attorney-client privilege.14

Rule 1.13(a) NY Rules of Prof. Conduct; see also N.Y. Gen. Mun. Law Art. 18 (Conflicts of Interest of Municipal
Officers).

14

Insurance Availability
• To protect itself, a municipality may purchase liability
insurance to cover indemnification and defense costs
for itself and its employees.15
• “Every city, county…town, village…may purchase
liability insurance with such limits as it may deem
reasonable for the purpose of protecting its officers
and employees against liability for claims arising from
their acts while exercising or performing or in good
faith purporting to exercise or perform their powers
and duties….”16
15
16

N.Y. Public Officers Law §18(8); N.Y. Town Law § 64(4).
N.Y. Gen. Mun. Law § 52.

Insurance Availability
• In one case, former town board members brought an action against the
town’s errors and omissions insurance company, seeking a declaration that
the insurer had a duty to defend and indemnify them against the town’s
claims in a federal action alleging that those town board members
committed RICO violations, breach of fiduciary duty, and negligence.
• Although there were clear exclusions from coverage for dishonesty,
fraudulent, or criminal acts, the Court found a question of fact as to
whether those exclusions applied. There were genuine issues of material
fact as to whether the board members were negligent in connection with
their approval of town’s purchase of a building for town police and court
facilities, so, although a defense was required, summary judgment was
precluded on their indemnity claims.17
• Additionally, given the inherent conflict in the coverage position and the
position of each board member, the insurer was required to provide each
board member separate counsel.
17

Murphy v. Nutmeg Ins. Co., 5 A.D.3d 358, 360 (2d Dep’t 2004).

Thank you!
Christine Malafi
cmalafi@cmmllp.com
(631) 738-9100 ext. 338

RULE 1.11:
SPECIAL CONFLICTS OF INTEREST FOR FORMER AND CURRENT GOVERNMENT
OFFICERS AND EMPLOYEES
(a)
Except as law may otherwise expressly provide, a lawyer who has formerly
served as a public officer or employee of the government:
(1)

shall comply with Rule 1.9(c); and

(2)
shall not represent a client in connection with a matter in which the
lawyer participated personally and substantially as a public officer or employee,
unless the appropriate government agency gives its informed consent, confirmed in
writing, to the representation. This provision shall not apply to matters governed
by Rule 1.12(a).
(b)
When a lawyer is disqualified from representation under paragraph (a), no
lawyer in a firm with which that lawyer is associated may knowingly undertake or continue
representation in such a matter unless:
(1)

the firm acts promptly and reasonably to:

(i)
notify, as appropriate, lawyers and nonlawyer personnel
within the firm that the personally disqualified lawyer is prohibited from
participating in the representation of the current client;
(ii)
implement effective screening procedures to prevent the flow
of information about the matter between the personally disqualified lawyer
and the others in the firm;
(iii) ensure that the disqualified lawyer is apportioned no part of
the fee therefrom; and
(iv)
give written notice to the appropriate government agency to
enable it to ascertain compliance with the provisions of this Rule; and
(2)
there are no other circumstances in the particular representation that
create an appearance of impropriety.
(c)
Except as law may otherwise expressly provide, a lawyer having information
that the lawyer knows is confidential government information about a person, acquired
when the lawyer was a public officer or employee, may not represent a private client whose
interests are adverse to that person in a matter in which the information could be used to
the material disadvantage of that person. As used in this Rule, the term “confidential
government information” means information that has been obtained under governmental
authority and that, at the time this Rule is applied, the government is prohibited by law
from disclosing to the public or has a legal privilege not to disclose, and that is not
otherwise available to the public. A firm with which that lawyer is associated may
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undertake or continue representation in the matter only if the disqualified lawyer is timely
and effectively screened from any participation in the matter in accordance with the
provisions of paragraph (b).
(d)
Except as law may otherwise expressly provide, a lawyer currently serving as
a public officer or employee shall not:
(1)
participate in a matter in which the lawyer participated personally
and substantially while in private practice or nongovernmental employment, unless
under applicable law no one is, or by lawful delegation may be, authorized to act in
the lawyer’s stead in the matter; or
(2)
negotiate for private employment with any person who is involved as
a party or as lawyer for a party in a matter in which the lawyer is participating
personally and substantially.
(e)
As used in this Rule, the term “matter” as defined in Rule 1.0(l) does not
include or apply to agency rulemaking functions.
(f)

A lawyer who holds public office shall not:

(1)
use the public position to obtain, or attempt to obtain, a special
advantage in legislative matters for the lawyer or for a client under circumstances
where the lawyer knows or it is obvious that such action is not in the public interest;
(2)
use the public position to influence, or attempt to influence, a tribunal
to act in favor of the lawyer or of a client; or
(3)
accept anything of value from any person when the lawyer knows or it
is obvious that the offer is for the purpose of influencing the lawyer’s action as a public
official.
Comment
[1]
A lawyer who has served or is currently serving as a public officer or employee is
personally subject to the Rules of Professional Conduct, including the prohibition against
concurrent conflicts of interest stated in Rule 1.7. In addition, such a lawyer may be subject to
statutes and government regulations regarding conflicts of interest. Such statutes and regulations
may circumscribe the extent to which the government agency may give consent under this Rule.
See Rule 1.0(j) for the definition of “informed consent.”
[2]
Paragraphs (a), (d) and (f) restate the obligations of an individual lawyer who has
served or is currently serving as an officer or employee of the government toward a former
government or private client. Paragraph (b) sets forth special imputation rules for former
government lawyers, with screening and notice provisions, and rule 1.10 is not applicable to
these conflicts. See Comments [6]-[7B] concerning imputation of the conflicts of former
government lawyers.
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[3]
Paragraphs (a)(2), (d) and (f) apply regardless of whether a lawyer is adverse to a
former client and are thus designed not only to protect the former client, but also to prevent a
lawyer from exploiting public office for the advantage of another client. For example, a lawyer
who has pursued a claim on behalf of the government may not pursue the same claim on behalf
of a private client after the lawyer has left government service, except when authorized to do so
by the government agency under paragraph (a). Similarly, a lawyer who has pursued a claim on
behalf of a private client may not pursue the claim on behalf of the government, except when
authorized to do so.
[4]
This Rule represents a balancing of interests. On the one hand, where the
successive clients are a government agency and another client, public or private, the risk exists
that power or discretion vested in that agency might be used for the special benefit of the other
client. A lawyer should not be in a position where benefit to the other client might affect
performance of the lawyer’s professional functions on behalf of the government. Also, unfair
advantage could accrue to the other client by reason of access to confidential government
information about the client’s adversary obtainable only through the lawyer’s government
service. On the other hand, the rules governing lawyers presently or formerly employed by a
government agency should not be so restrictive as to inhibit transfer of employment to and from
the government. The government has a legitimate need to attract qualified lawyers as well as to
maintain high ethical standards. A former government lawyer is therefore disqualified only from
particular matters in which the lawyer participated personally and substantially. The provisions
for screening and waiver in paragraph (b) are necessary to prevent the disqualification rule from
imposing too severe a deterrent to entering public service. The limitation on disqualification in
paragraphs (a)(2) and (d) to matters involving a specific party or specific parties, rather than
extending disqualification to all substantive issues on which the lawyer worked, serves a similar
function.
[4A] By requiring a former government lawyer to comply with Rule 1.9(c), Rule
1.11(a)(1) protects information obtained while working for the government to the same extent as
information learned while representing a private client. Accordingly, unless the information
acquired during government service is “generally known” or these Rules would otherwise permit
or require its use or disclosure, the information may not be used or revealed to the government’s
disadvantage. This provision applies regardless of whether the lawyer was working in a “legal”
capacity. Thus, information learned by the lawyer while in public service in an administrative,
policy or advisory position also is covered by Rule 1.11(a)(1). Paragraph (c) of Rule 1.11 adds
further protections against exploitation of confidential information. Paragraph (c) prohibits a
lawyer who has information about a person acquired when the lawyer was a public officer or
employee, that the lawyer knows is confidential government information, from representing a
private client whose interests are adverse to that person in a matter in which the information
could be used to that person’s material disadvantage. A firm with which the lawyer is associated
may undertake or continue representation in the matter only if the lawyer who possesses the
confidential government information is timely and effectively screened. Because Rule 1.11 is
not among the Rules enumerated in Rule 1.10, Rule 1.10 is not applicable to (and therefore does
not impute) conflicts arising under Rule 1.11. Thus, the purpose and effect of the prohibitions
contained in Rule 1.11(c) are to prevent the private client of a law firm with which the former
public officer or official is associated from obtaining an unfair advantage by using the lawyer’s
confidential government information about the private client’s adversary.
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[5]
When a lawyer has been employed by one government agency and then moves to
a second government agency, it may be appropriate to treat that second agency as another client
for purposes of this Rule, as when a lawyer is employed by a municipality and subsequently is
employed by a federal agency. The question whether two government agencies should be
regarded as the same or different clients for conflict of interest purposes is beyond the scope of
these Rules. See Rule 1.13, Comment [9].
Former Government Lawyers: Using Screening to Avoid Imputed Disqualification
[6]
Paragraphs (b) and (c) contemplate the use of screening procedures that permit the
law firm of a personally disqualified former government lawyer to avoid imputed
disqualification.
Nevertheless, there may be circumstances where, despite screening,
representation by the personally disqualified lawyer’s firm could still undermine the public’s
confidence in the integrity of the legal system. Such a circumstance may arise, for example,
where the personally disqualified lawyer occupied a highly visible government position prior to
entering private practice, or where other facts and circumstances of the representation itself
create an appearance of impropriety. Where the particular circumstances create an appearance of
impropriety, a law firm must decline the representation. See Rule 1.0(t) for the definition of
“screened” and “screening.”
[7]
A firm seeking to avoid disqualification under this Rule should also consider its
ability to implement, maintain, and monitor the screening procedures permitted by paragraphs
(b) and (c) before undertaking or continuing the representation. In deciding whether the
screening procedures permitted by this Rule will be effective to avoid imputed disqualification, a
firm should consider a number of factors, including how the size, practices and organization of
the firm will affect the likelihood that any confidential information acquired about the matter by
the personally disqualified lawyer can be protected. If the firm is large and is organized into
separate departments, or maintains offices in multiple locations, or for any reason the structure of
the firm facilitates preventing the sharing of information with lawyers not participating in the
particular matter, it is more likely that the requirements of this Rule can be met and imputed
disqualification avoided. Although a large firm will find it easier to maintain effective screening,
lack of timeliness in instituting, or lack of vigilance in maintaining, the procedures required by
this Rule may make those procedures ineffective in avoiding imputed disqualification. If a
personally disqualified lawyer is working on other matters with lawyers who are participating in
a matter requiring screening, it may be impossible to maintain effective screening procedures.
Although the size of the firm may be considered as one of the factors affecting the firm’s ability
to institute and maintain effective screening procedures, it is not a dispositive factor. A small
firm may need to exercise special care and vigilance to maintain effective screening but, if
appropriate precautions are taken, small firms can satisfy the requirements of paragraphs (b) and
(c).
[7A] In order to prevent any lawyer in the firm from acquiring confidential information
about the matter from the newly associated lawyer, it is essential that notification be given and
screening procedures implemented promptly. If the matter requiring screening is already
pending before the personally disqualified lawyer joins the firm, the procedures required by this
Rule should be implemented before the lawyer joins the firm. If a newly associated lawyer joins
a firm before a conflict requiring screening arises, the requirements of this Rule should be
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satisfied as soon as practicable after the conflict arises. If any lawyer in the firm acquires
confidential information about the matter from the personally disqualified lawyer, the
requirements of this Rule cannot be met, and any subsequent efforts to institute or maintain
screening will not be effective in avoiding the firm’s disqualification. Other factors may affect
the likelihood that screening procedures will be effective in preventing the flow of confidential
information between the personally disqualified lawyer and other lawyers in the firm in a given
matter.
[7B] To enable the government agency to determine compliance with the Rule, notice
to the appropriate government agency generally should be given as soon as practicable after the
need for screening becomes apparent.
[8]
Paragraph (c) operates only when the lawyer in question has actual knowledge of
the information. It does not operate with respect to information that merely could be imputed to
the lawyer.
[9]
Paragraph (a) does not prohibit a lawyer from representing a private party and a
government agency jointly when doing so is permitted by Rule 1.7 and is not otherwise
prohibited by law.
[9A] Paragraph (d)(1) prohibits a lawyer currently serving as a government officer or
employee from participating in a matter in which the lawyer participated personally and
substantially while in private practice or other non-governmental employment, unless under
applicable law no one else is, or by lawful designation could be, authorized to act in the lawyer’s
stead. Informed consent on the part of the government agency is not required where such
necessity exists. Conversely, informed consent does not suffice to overcome the conflict in the
absence of necessity.
[9B] Unlike paragraphs (a) and (c), paragraph (d)(1) contains no special rules
providing for imputation of the conflict addressed in paragraph (d)(1) to other lawyers in the
same agency. Moreover, Rule 1.10 by its terms does not apply to conflicts under paragraph
(d)(1). Thus, even where paragraph (d)(1) bars one lawyer in a government law office from
working on a matter, other lawyers in the office may ordinarily work on the matter unless
prohibited by other law. Where a government law office’s representation is materially adverse to
a government lawyer’s former private client, however, the representation would, absent informed
consent of the former client, also be prohibited by Rule 1.9. Rule 1.10 remains applicable to that
former client conflict so as to impute the conflict to all lawyers associated in the same
government law office. In applying Rule 1.10 to such conflicts, see Rule 1.0(h) (defining “firm”
and “law firm”).
[10] For purposes of paragraph (e), a “matter” may continue in another form. In
determining whether two particular matters are the same, the lawyer should consider the extent
to which (i) the matters involve the same basic facts, (ii) the matters involve the same or related
parties, and (iii) time has elapsed between the matters.
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RULE 1.13:
ORGANIZATION AS CLIENT
(a)
When a lawyer employed or retained by an organization is dealing with the
organization’s directors, officers, employees, members, shareholders or other constituents,
and it appears that the organization’s interests may differ from those of the constituents
with whom the lawyer is dealing, the lawyer shall explain that the lawyer is the lawyer for
the organization and not for any of the constituents.
(b)
If a lawyer for an organization knows that an officer, employee or other
person associated with the organization is engaged in action or intends to act or refuses to
act in a matter related to the representation that (i) is a violation of a legal obligation to the
organization or a violation of law that reasonably might be imputed to the organization,
and (ii) is likely to result in substantial injury to the organization, then the lawyer shall
proceed as is reasonably necessary in the best interest of the organization. In determining
how to proceed, the lawyer shall give due consideration to the seriousness of the violation
and its consequences, the scope and nature of the lawyer’s representation, the
responsibility in the organization and the apparent motivation of the person involved, the
policies of the organization concerning such matters and any other relevant considerations.
Any measures taken shall be designed to minimize disruption of the organization and the
risk of revealing information relating to the representation to persons outside the
organization. Such measures may include, among others:
(1)

asking reconsideration of the matter;

(2)
advising that a separate legal opinion on the matter be sought for
presentation to an appropriate authority in the organization; and
(3)
referring the matter to higher authority in the organization,
including, if warranted by the seriousness of the matter, referral to the highest
authority that can act in behalf of the organization as determined by applicable law.
(c)
If, despite the lawyer’s efforts in accordance with paragraph (b), the highest
authority that can act on behalf of the organization insists upon action, or a refusal to act,
that is clearly in violation of law and is likely to result in a substantial injury to the
organization, the lawyer may reveal confidential information only if permitted by Rule 1.6,
and may resign in accordance with Rule 1.16.
(d)
A lawyer representing an organization may also represent any of its
directors, officers, employees, members, shareholders or other constituents, subject to the
provisions of Rule 1.7. If the organization’s consent to the concurrent representation is
required by Rule 1.7, the consent shall be given by an appropriate official of the
organization other than the individual who is to be represented, or by the shareholders.
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Comment
The Entity as the Client
[1]
An organizational client is a legal entity, but it cannot act except through its
officers, directors, employees, members, shareholders and other constituents. Officers, directors,
employees and shareholders are the constituents of the corporate organizational client. The
duties defined in this Rule apply equally to unincorporated associations. “Other constituents” as
used in this Rule means the positions equivalent to officers, directors, employees, and
shareholders held by persons acting for organizational clients that are not corporations.
[2]
When one of the constituents of an organizational client communicates with the
organization’s lawyer in that person’s organizational capacity, the communication is protected by
Rule 1.6. Thus, for example, if an organizational client requests its lawyer to investigate
allegations of wrongdoing, interviews between the lawyer and the client’s employees or other
constituents made in the course of that investigation are covered by Rule 1.6. This does not
mean, however, that constituents of an organizational client are the clients of the lawyer. The
lawyer may not disclose to such constituents information relating to the representation except for
disclosures explicitly or impliedly authorized by the organizational client in order to carry out the
representation or as otherwise permitted by Rule 1.6.
[2A] There are times when the organization’s interests may differ from those of one or
more of its constituents. In such circumstances, the lawyer should advise any constituent whose
interest differs from that of the organization: (i) that a conflict or potential conflict of interest
exists, (ii) that the lawyer does not represent the constituent in connection with the matter, unless
the representation has been approved in accordance with Rule 1.13(d), (iii) that the constituent
may wish to obtain independent representation, and (iv) that any attorney-client privilege that
applies to discussions between the lawyer and the constituent belongs to the organization and
may be waived by the organization. Care must be taken to ensure that the constituent
understands that, when there is such adversity of interest, the lawyer for the organization cannot
provide legal representation for that constituent, and that discussions between the lawyer for the
organization and the constituent may not be privileged.
[2B] Whether such a warning should be given by the lawyer for the organization to any
constituent may turn on the facts of each case.
Acting in the Best Interest of the Organization
[3]
When constituents of the organization make decisions for it, the decisions
ordinarily must be accepted by the lawyer, even if their utility or prudence is doubtful. Decisions
concerning policy and operations, including ones entailing serious risk, are not as such in the
lawyer’s province. Paragraph (b) makes clear, however, that when the lawyer knows that the
organization is likely to be substantially injured by action of an officer or other constituent that
violates a legal obligation to the organization or is in violation of law that might be imputed to
the organization, the lawyer must proceed as is reasonably necessary in the best interest of the
organization. Under Rule 1.0(k), a lawyer’s knowledge can be inferred from circumstances, and
a lawyer cannot ignore the obvious. The terms “reasonable” and “reasonably” connote a range
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of conduct that will satisfy the requirements of Rule 1.13. In determining what is reasonable in
the best interest of the organization, the circumstances at the time of determination are relevant.
Such circumstances may include, among others, the lawyer’s area of expertise, the time
constraints under which the lawyer is acting, and the lawyer’s previous experience and
familiarity with the client.
[4]
In determining how to proceed under paragraph (b), the lawyer should give due
consideration to the seriousness of the violation and its consequences, the scope and nature of the
lawyer’s representation, the responsibility within the organization and the apparent motivation of
the person involved, the policies of the organization concerning such matters, and any other
relevant considerations. Measures to be taken may include, among others, asking the constituent
to reconsider the matter. For example, if the circumstances involve a constituent’s innocent
misunderstanding of law and subsequent acceptance of the lawyer’s advice, the lawyer may
reasonably conclude that the best interest of the organization does not require that the matter be
referred to higher authority. If a constituent persists in conduct contrary to the lawyer’s advice, it
may be necessary for the lawyer to take steps to have the matter reviewed by a higher authority
in the organization. If the matter is of sufficient seriousness and importance or urgency to the
organization, referral to higher authority in the organization may be necessary even if the lawyer
has not communicated with the constituent. Any measures taken should, to the extent
practicable, minimize the risk of revealing information relating to the representation to persons
outside the organization. Even in circumstances where a lawyer is not obligated by Rule 1.13 to
proceed, a lawyer may bring to the attention of an organizational client, including its highest
authority, matters that the lawyer reasonably believes to be of sufficient importance to warrant
doing so in the best interest of the organization. See Rule 1.4.
[5]
The organization’s highest authority to which a matter may be referred ordinarily
will be the board of directors or similar governing body. However, applicable law may prescribe
that under certain conditions the highest authority reposes elsewhere, for example, in the
independent directors of a corporation.
Relation to Other Rules
[6]
The authority and responsibility provided in this Rule are concurrent with the
authority and responsibility provided in other Rules. In particular, this Rule does not limit or
expand the lawyer’s responsibility under Rule 1.6, Rule 1.8, Rule 1.16, Rule 3.3 or Rule 4.1.
Rules 1.6(b)(2) and (b)(3) may permit the lawyer in some circumstances to disclose confidential
information. In such circumstances Rule 1.2(d) may also be applicable, in which event
withdrawal from the representation under Rule 1.16(b)(1) may be required.
[7]
The authority of a lawyer to disclose information relating to a representation
under Rule 1.6 does not apply with respect to information relating to a lawyer’s engagement by
an organization to investigate an alleged violation of law or to defend the organization or an
officer, employee or other person associated with the organization against a claim arising out of
an alleged past violation of law. Having a lawyer who cannot disclose confidential information
concerning past acts relevant to the representation for which the lawyer was retained enables an
organizational client to enjoy the full benefits of legal counsel in conducting an investigation or
defending against a claim.
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[8]
A lawyer for an organization who reasonably believes that the lawyer’s discharge
was because of actions taken pursuant to paragraph (b), or who withdraws in circumstances that
require or permit the lawyer to take action under paragraph (b), must proceed as “reasonably
necessary in the best interest of the organization.” Under some circumstances, the duty of
communication under Rule 1.4 and the duty under Rule 1.16(e) to protect a client’s interest upon
termination of the representation, in conjunction with this Rule, may require the lawyer to inform
the organization’s highest authority of the lawyer’s discharge or withdrawal, and of what the
lawyer reasonably believes to be the basis for the discharge or withdrawal.
Government Agency
[9]
The duties defined in this Rule apply to governmental organizations. Defining
precisely the identity of the client and prescribing the resulting obligations of such lawyers may
be more difficult in the government context. Although in some circumstances the client may be
a specific agency, it may also be a branch of government, such as the executive branch, or the
government as a whole. For example, if the action or failure to act involves the head of a bureau,
either the department of which the bureau is a part or the relevant branch of government may be
the client for purposes of this Rule. Defining or identifying the client of a lawyer representing a
government entity depends on applicable federal, state and local law and is a matter beyond the
scope of these Rules. See Scope [9]. Moreover, in a matter involving the conduct of government
officials, a government lawyer may have greater authority under applicable law to question such
conduct than would a lawyer for a private organization in similar circumstances. Thus, when the
client is a governmental organization, a different balance may be appropriate between
maintaining confidentiality and assuring that the wrongful act is prevented or rectified. In
addition, duties of lawyers employed by the government or lawyers in military service may be
defined by statutes and regulation. This Rule does not limit that authority. See Scope [10].
[10]

See Comment [2A].

[11]

See Comment [2B].

Concurrent Representation
[12] Paragraph (d) recognizes that a lawyer for an organization may also represent a
principal officer or major shareholder, subject to the provisions of Rule 1.7. If the corporation’s
informed consent to such a concurrent representation is needed, the lawyer should advise the
principal officer or major shareholder that any consent given on behalf of the corporation by the
conflicted officer or shareholder may not be valid, and the lawyer should explain the potential
consequences of an invalid consent.
Derivative Actions
[13] Under generally prevailing law, the shareholders or members of a corporation
may bring suit to compel the directors to perform their legal obligations in the supervision of the
organization. Members of unincorporated associations have essentially the same right. Such an
action may be brought nominally by the organization, but usually is, in fact, a legal controversy
over management of the organization.
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[14] The question can arise whether counsel for the organization may defend such an
action. The proposition that the organization is the lawyer’s client does not alone resolve the
issue. Most derivative actions are normal incidents of an organization’s affairs, to be defended
by the organization’s lawyer like any other suits. However, if the claim involves serious charges
of wrongdoing by those in control of the organization, a conflict may arise between the lawyer’s
duty to the organization and the lawyer’s relationship with the board. In those circumstances,
Rule 1.7 governs who should represent the directors and the organization.
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RULE 4.2:
COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL
(a)
In representing a client, a lawyer shall not communicate or cause another to
communicate about the subject of the representation with a party the lawyer knows to be
represented by another lawyer in the matter, unless the lawyer has the prior consent of the
other lawyer or is authorized to do so by law.
(b)
Notwithstanding the prohibitions of paragraph (a), and unless otherwise
prohibited by law, a lawyer may cause a client to communicate with a represented person
unless the represented person is not legally competent, and may counsel the client with
respect to those communications, provided the lawyer gives reasonable advance notice to
the represented person’s counsel that such communications will be taking place.
(c)
A lawyer who is acting pro se or is represented by counsel in a matter is
subject to paragraph (a), but may communicate with a represented person, unless
otherwise prohibited by law and unless the represented person is not legally competent,
provided the lawyer or the lawyer’s counsel gives reasonable advance notice to the
represented person’s counsel that such communications will be taking place.
Comment
[1]
This Rule contributes to the proper functioning of the legal system by protecting a
person who has chosen to be represented by a lawyer in a matter against possible overreaching
by other lawyers who are participating in the matter, interference by those lawyers with the
client-lawyer relationship, and un-counseled disclosure of information relating to the
representation.
[2]
Paragraph (a) applies to communications with any party who is represented by
counsel concerning the matter to which the communication relates.
[3]
Paragraph (a) applies even though the represented party initiates or consents to the
communication. A lawyer must immediately terminate communication with a party if after
commencing communication, the lawyer learns that the party is one with whom communication
is not permitted by this Rule.
[4]
This Rule does not prohibit communication with a represented party or person or
an employee or agent of such a party or person concerning matters outside the representation.
For example, the existence of a controversy between a government agency and a private party or
person or between two organizations does not prohibit a lawyer for either from communicating
with nonlawyer representatives of the other regarding a separate matter. Nor does this Rule
preclude communication with a represented party or person who is seeking advice from a lawyer
who is not otherwise representing a client in the matter. A lawyer having independent
justification or legal authorization for communicating with a represented party or person is
permitted to do so.
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[5]
Communications authorized by law may include communications by a lawyer on
behalf of a client who is exercising a constitutional or other legal right to communicate with the
government. Communications authorized by law may also include investigative activities of
lawyers representing governmental entities, directly or through investigative agents, prior to the
commencement (as defined by law) of criminal or civil enforcement proceedings. When
communicating with the accused in a criminal matter, a government lawyer must comply with
this Rule in addition to honoring the state or federal rights of the accused. The fact that a
communication does not violate a state or federal right is insufficient to establish that the
communication is permissible under this Rule. This Rule is not intended to effect any change in
the scope of the anti-contact rule in criminal cases.
[6]

[Reserved.]

[7]
In the case of a represented organization, paragraph (a) ordinarily prohibits
communications with a constituent of the organization who: (i) supervises, directs or regularly
consults with the organization’s lawyer concerning the matter, (ii) has authority to obligate the
organization with respect to the matter, or (iii) whose act or omission in connection with the
matter may be imputed to the organization for purposes of civil or criminal liability. Consent of
the organization’s lawyer is not required for communication with a former unrepresented
constituent. If an individual constituent of the organization is represented in the matter by the
person’s own counsel, the consent by that counsel to a communication will be sufficient for
purposes of this Rule. In communicating with a current or former constituent of an organization,
a lawyer must not use methods of obtaining evidence that violate the legal rights of the
organization. See Rules 1.13, 4.4.
[8]
The prohibition on communications with a represented party applies only in
circumstances where the lawyer knows that the party is in fact represented in the matter to be
discussed. This means that the lawyer has actual knowledge of the fact of the representation; but
such knowledge may be inferred from the circumstances. See Rule 1.0(k) for the definition of
“knowledge.” Thus, the lawyer cannot evade the requirement of obtaining the consent of
counsel by ignoring the obvious.
[9]
In the event the party with whom the lawyer communicates is not known to be
represented by counsel in the matter, the lawyer’s communications are subject to Rule 4.3.
[10] A lawyer may not make a communication prohibited by paragraph (a) through the
acts of another. See Rule 8.4(a).
Client-to-Client Communications
[11] Persons represented in a matter may communicate directly with each other. A
lawyer may properly advise a client to communicate directly with a represented person, and may
counsel the client with respect to those communications, provided the lawyer complies with
paragraph (b). Agents for lawyers, such as investigators, are not considered clients within the
meaning of this Rule even where the represented entity is an agency, department or other
organization of the government, and therefore a lawyer may not cause such an agent to
communicate with a represented person, unless the lawyer would be authorized by law or a court
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order to do so. A lawyer may also counsel a client with respect to communications with a
represented person, including by drafting papers for the client to present to the represented
person. In advising a client in connection with such communications, a lawyer may not advise
the client to seek privileged information or other information that the represented person is not
personally authorized to disclose or is prohibited from disclosing, such as a trade secret or other
information protected by law, or to encourage or invite the represented person to take actions
without the advice of counsel.
[12] A lawyer who advises a client with respect to communications with a represented
person should be mindful of the obligation to avoid abusive, harassing, or unfair conduct with
regard to the represented person. The lawyer should advise the client against such conduct. A
lawyer shall not advise a client to communicate with a represented person if the lawyer knows
that the represented person is legally incompetent. See Rule 4.4.
[12A] When a lawyer is proceeding pro se in a matter, or is being represented by his or
her own counsel with respect to a matter, the lawyer’s direct communications with a
counterparty are subject to the no-contact rule, Rule 4.2. Unless authorized by law, the lawyer
must not engage in direct communications with a party the lawyer knows to be represented by
counsel without either (i) securing the prior consent of the represented party’s counsel under
Rule 4.2(a), or (ii) providing opposing counsel with reasonable advance notice that such
communications will be taking place.

136

§ 801. Conflicts of interest prohibited, NY GEN MUN § 801

KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
General Municipal Law (Refs & Annos)
Chapter 24. Of the Consolidated Laws
Article 18. Conflicts of Interest of Municipal Officers and Employees (Refs & Annos)
McKinney's General Municipal Law § 801
§ 801. Conflicts of interest prohibited
Currentness
Except as provided in section eight hundred two of this chapter, (1) no municipal officer or employee shall have an interest in
any contract with the municipality of which he is an officer or employee, when such officer or employee, individually or as a
member of a board, has the power or duty to (a) negotiate, prepare, authorize or approve the contract or authorize or approve
payment thereunder (b) audit bills or claims under the contract, or (c) appoint an officer or employee who has any of the powers
or duties set forth above and (2) no chief fiscal officer, treasurer, or his deputy or employee, shall have an interest in a bank
or trust company designated as a depository, paying agent, registration agent or for investment of funds of the municipality of
which he is an officer or employee. The provisions of this section shall in no event be construed to preclude the payment of lawful
compensation and necessary expenses of any municipal officer or employee in one or more positions of public employment,
the holding of which is not prohibited by law.
Credits
(Added L.1964, c. 946, § 2. Amended L.1965, c. 1043, § 2.)

Notes of Decisions (828)
McKinney's General Municipal Law § 801, NY GEN MUN § 801
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
General Municipal Law (Refs & Annos)
Chapter 24. Of the Consolidated Laws
Article 18. Conflicts of Interest of Municipal Officers and Employees (Refs & Annos)
McKinney's General Municipal Law § 802
§ 802. Exceptions
Effective: July 28, 2009
Currentness
The provisions of section eight hundred one of this chapter shall not apply to:
1. a. The designation of a bank or trust company as a depository, paying agent, registration agent or for investment of funds of
a municipality except when the chief fiscal officer, treasurer, or his deputy or employee, has an interest in such bank or trust
company; provided, however, that where designation of a bank or trust company outside the municipality would be required
because of the foregoing restriction, a bank or trust company within the municipality may nevertheless be so designated;
b. A contract with a person, firm, corporation or association in which a municipal officer or employee has an interest which
is prohibited solely by reason of employment as an officer or employee thereof, if the remuneration of such employment will
not be directly affected as a result of such contract and the duties of such employment do not directly involve the procurement,
preparation or performance of any part of such contract;
c. The designation of a newspaper, including but not limited to an official newspaper, for the publication of any notice, resolution,
ordinance or other proceeding where such publication is required or authorized by law;
d. The purchase by a municipality of real property or an interest therein, provided the purchase and the consideration therefor
is approved by order of the supreme court upon petition of the governing board;
e. The acquisition of real property or an interest therein, through condemnation proceedings according to law;
f. A contract with a membership corporation or other voluntary non-profit corporation or association including, but not limited
to, rural electric cooperatives. For purposes of this paragraph, the term “rural electric cooperative” shall have the same meaning
as the term “cooperative” as defined in subdivision (a) of section two of the rural electric cooperative law;
g. The sale of bonds and notes pursuant to section 60.10 of the local finance law;
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h. A contract in which a municipal officer or employee has an interest if such contract was entered into prior to the time he was
elected or appointed as such officer or employee, but this paragraph shall in no event authorize a renewal of any such contract;
i. Employment of a duly licensed physician as school physician for a school district upon authorization by a two-thirds vote of
the board of education of such school district, notwithstanding the fact that such physician shall have an interest, as defined in
section eight hundred one of this chapter, in such employment.
j. Purchases or public work by a municipality, other than a county, located wholly or partly within a county with a population
of two hundred thousand or less pursuant to a contract in which a member of the governing body or board has a prohibited
interest, where:
(1) the member of the governing body or board is elected and serves without salary;
(2) the purchases, in the aggregate, are less than five thousand dollars in one fiscal year and the governing body or board has
followed its procurement policies and procedures adopted in accordance with the provisions of section one hundred four-b of
this chapter and the procurement process indicates that the contract is with the lowest dollar offer;
(3) the contract for the purchases or public work is approved by resolution of the body or board by the affirmative vote of each
member of the body or board except the interested member who shall abstain.
2. a. A contract with a corporation in which a municipal officer or employee has an interest by reason of stockholdings when
less than five per centum of the outstanding stock of the corporation is owned or controlled directly or indirectly by such officer
or employee;
b. A contract for the furnishing of public utility services when the rates or charges therefor are fixed or regulated by the public
service commission;
c. A contract for the payment of a reasonable rental of a room or rooms owned or leased by an officer or employee when the
same are used in the performance of his official duties and are so designated as an office or chamber;
d. A contract for the payment of a portion of the compensation of a private employee of an officer when such employee performs
part time service in the official duties of the office;
e. A contract in which a municipal officer or employee has an interest if the total consideration payable thereunder, when added
to the aggregate amount of all consideration payable under contracts in which such person had an interest during the fiscal year,
does not exceed the sum of seven hundred fifty dollars.
f. A contract with a member of a private industry council established in accordance with the federal job training partnership act 1
or any firm, corporation or association in which such member holds an interest, provided the member discloses such interest
to the council and the member does not vote on the contract.
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Credits
(Added L.1964, c. 946, § 2. Amended L.1965, c. 1043, § 3; L.1966, c. 135, § 1; L.1968, c. 105, § 1; L.1970, c. 1019, § 1;
L.1973, c. 195, § 18; L.1977, c. 28, § 1; L.1983, c. 440, § 1; L.1996, c. 364, §§ 1, 2; L.2009, c. 249, § 1, eff. July 28, 2009.)

Notes of Decisions (137)

Footnotes
1
29 USCA § 1501 et seq., repealed.
McKinney's General Municipal Law § 802, NY GEN MUN § 802
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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§ 803. Disclosure of interest, NY GEN MUN § 803

McKinney's Consolidated Laws of New York Annotated
General Municipal Law (Refs & Annos)
Chapter 24. Of the Consolidated Laws
Article 18. Conflicts of Interest of Municipal Officers and Employees (Refs & Annos)
McKinney's General Municipal Law § 803
§ 803. Disclosure of interest
Effective: August 16, 2005
Currentness
1. Any municipal officer or employee who has, will have, or later acquires an interest in or whose spouse has, will have, or later
acquires an interest in any actual or proposed contract, purchase agreement, lease agreement or other agreement, including oral
agreements, with the municipality of which he or she is an officer or employee, shall publicly disclose the nature and extent of
such interest in writing to his or her immediate supervisor and to the governing body thereof as soon as he or she has knowledge
of such actual or prospective interest. Such written disclosure shall be made part of and set forth in the official record of the
proceedings of such body.
2. Notwithstanding the provisions of subdivision one of this section, disclosure shall not be required in the case of an interest
in a contract described in subdivision two of section eight hundred two hereof.
Credits
(Added L.1964, c. 946, § 2. Amended L.1965, c. 1043, § 4; L.2005, c. 499, § 1, eff. Aug. 16, 2005.)

Notes of Decisions (60)
McKinney's General Municipal Law § 803, NY GEN MUN § 803
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

1
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McKinney's Consolidated Laws of New York Annotated
General Municipal Law (Refs & Annos)
Chapter 24. Of the Consolidated Laws
Article 18. Conflicts of Interest of Municipal Officers and Employees (Refs & Annos)
McKinney's General Municipal Law § 804
§ 804. Contracts void
Currentness
Any contract willfully entered into by or with a municipality in which there is an interest prohibited by this article shall be
null, void and wholly unenforceable.
Credits
(Added L.1964, c. 946, § 2.)

Notes of Decisions (14)
McKinney's General Municipal Law § 804, NY GEN MUN § 804
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
General Municipal Law (Refs & Annos)
Chapter 24. Of the Consolidated Laws
Article 18. Conflicts of Interest of Municipal Officers and Employees (Refs & Annos)
McKinney's General Municipal Law § 806
§ 806. Code of ethics
Effective: December 17, 2014
Currentness
1. (a) The governing body of each county, city, town, village, school district and fire district shall and the governing body of
any other municipality may by local law, ordinance or resolution adopt a code of ethics setting forth for the guidance of its
officers and employees the standards of conduct reasonably expected of them. Notwithstanding any other provision of this
article to the contrary, a fire district code of ethics shall also apply to the volunteer members of the fire district fire department.
Codes of ethics shall provide standards for officers and employees with respect to disclosure of interest in legislation before the
local governing body, holding of investments in conflict with official duties, private employment in conflict with official duties,
future employment and such other standards relating to the conduct of officers and employees as may be deemed advisable.
Such codes may regulate or prescribe conduct which is not expressly prohibited by this article but may not authorize conduct
otherwise prohibited. Such codes may provide for the prohibition of conduct or disclosure of information and the classification
of employees or officers.
(b) Effective on and after January first, nineteen hundred ninety-one, such codes of political subdivisions, as defined in section
eight hundred ten of this article, may contain provisions which require the filing of completed annual statements of financial
disclosure with the appropriate body, as defined in section eight hundred ten of this article. Nothing herein shall be construed to
restrict any political subdivision or any other municipality from requiring such a filing prior to January first, nineteen hundred
ninety-one. Other than as required by subdivision two of section eight hundred eleven of this article, the governing body of any
such political subdivision or other municipality may at any time subsequent to the effective date of this paragraph, adopt a local
law, ordinance or resolution pursuant to subdivision one of section eight hundred eleven of this article and any such political
subdivision or municipality, acting by its governing body, may take such other action as is authorized in such subdivision.
Any political subdivision or other municipality to which all of the provisions of section eight hundred twelve of this article
apply may elect to remove itself from the ambit of all (but not some) provisions of such section in the manner authorized in
subdivision three of such section eight hundred twelve. In such event any such political subdivision or municipality shall be
subject to certain conditions and limitations set forth in paragraphs (a), (b) and (c) of such subdivision three which shall include,
but not be limited to, the promulgation of a form of an annual statement of financial disclosure described in subdivision one
of such section eight hundred eleven.
2. The chief executive officer of a municipality adopting a code of ethics shall cause a copy thereof to be distributed to every
officer and employee of his municipality. The fire district commissioners shall cause a copy of the fire district's code of ethics
to be posted publicly and conspicuously in each building under such district's control. Failure to distribute any such copy or
failure of any officer or employee to receive such copy shall have no effect on the duty of compliance with such code, nor the
enforcement of provisions thereof.
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3. Repealed by L.2014, c. 490, § 3, eff. Dec. 17, 2014.
Credits
(Added L.1964, c. 946, § 2. Amended L.1969, c. 646, § 2; L.1970, c. 1019, § 3; L.1987, c. 813, §§ 10, 11; L.2006, c. 238, §
1, eff. June 1, 2006; L.2014, c. 490, § 3, eff. Dec. 17, 2014.)

Notes of Decisions (58)
McKinney's General Municipal Law § 806, NY GEN MUN § 806
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
General Municipal Law (Refs & Annos)
Chapter 24. Of the Consolidated Laws
Article 18. Conflicts of Interest of Municipal Officers and Employees (Refs & Annos)
McKinney's General Municipal Law § 807
§ 807. Posting of statute
Effective: July 7, 2008
Currentness
The chief executive officer of each municipality shall cause a copy of sections eight hundred through eight hundred nine of
this article to be kept posted in each public building under the jurisdiction of his or her municipality in a place conspicuous to
its officers and employees. Failure to post any such copy shall have no effect on the duty of compliance with this article, nor
with the enforcement of the provisions thereof.
Credits
(Added L.1964, c. 946, § 2. Amended L.1970, c. 1019, § 4; L.2008, c. 236, § 1, eff. July 7, 2008.)
McKinney's General Municipal Law § 807, NY GEN MUN § 807
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
General Municipal Law (Refs & Annos)
Chapter 24. Of the Consolidated Laws
Article 18. Conflicts of Interest of Municipal Officers and Employees (Refs & Annos)
McKinney's General Municipal Law § 808
§ 808. Boards of ethics
Effective: December 17, 2014
Currentness
1. The governing body of any county may establish a county board of ethics and appropriate moneys for maintenance and
personal services in connection therewith. The members of such board of ethics shall be appointed by such governing body
except in the case of a county operating under an optional or alternative form of county government or county charter, in which
case the members shall be appointed by the county executive or county manager, as the case may be, subject to confirmation
by such governing body. Such board of ethics shall consist of at least three members, a majority of whom shall not be officers
or employees of such county or municipalities wholly or partially located in such county and at least one of whom shall be
an elected or appointed officer or employee of the county or a municipality located within such county. The members of such
board shall receive no salary or compensation for their services as members of such board and shall serve at the pleasure of
the appointing authority.
2. The board shall render advisory opinions to officers and employees of municipalities wholly or partly within the county with
respect to this article and any code of ethics adopted pursuant hereto. Such advisory opinions shall be rendered pursuant to the
written request of any such officer or employee under such rules and regulations as the board may prescribe and shall have
the advice of counsel employed by the board, or if none, the county attorney. In addition, it may make recommendations with
respect to the drafting and adoption of a code of ethics or amendments thereto upon the request of the governing body of any
municipality in the county.
3. The governing body of any municipality other than a county may establish a local board of ethics and, where such governing
body is so authorized, appropriate moneys for maintenance and personal services in connection therewith. A local board shall
have all the powers and duties of and shall be governed by the same conditions as a county board of ethics, except that it shall act
only with respect to officers and employees of the municipality that has established such board or of its agencies. The members
of a local board shall be appointed by such person or body as may be designated by the governing body of the municipality
to serve at the pleasure of the appointing authority and such board shall consist of at least three members, a majority of whom
are not otherwise officers or employees of such municipality. Such board shall include at least one member who is an elected
or appointed municipal officer or employee.
4. The county board of ethics shall not act with respect to the officers and employees of any municipality located within such
county or agency thereof, where such municipality has established its own board of ethics, except that the local board may at
its option refer matters to the county board.
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5. A board of ethics of a political subdivision (as defined in section eight hundred ten of this article) and of any other municipality,
which is required by local law, ordinance or resolution to be, or which pursuant to legal authority, in practice is, the repository
for completed annual statements of financial disclosure shall file a statement with the clerk of its municipality, that it is the
authorized repository for completed annual statements of financial disclosure.
Credits
(Added L.1964, c. 946, § 2. Amended L.1965, c. 1043, § 5; L.1970, c. 1019, § 5; L.1987, c. 813, § 12; L.2014, c. 490, § 4,
eff. Dec. 17, 2014.)

Notes of Decisions (19)
McKinney's General Municipal Law § 808, NY GEN MUN § 808
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
General Municipal Law (Refs & Annos)
Chapter 24. Of the Consolidated Laws
Article 18. Conflicts of Interest of Municipal Officers and Employees (Refs & Annos)
McKinney's General Municipal Law § 809
§ 809. Disclosure in certain applications
Currentness
1. Every application, petition or request submitted for a variance, amendment, change of zoning, approval of a plat, exemption
from a plat or official map, license or permit, pursuant to the provisions of any ordinance, local law, rule or regulation constituting
the zoning and planning regulations of a municipality shall state the name, residence and the nature and extent of the interest
of any state officer or any officer or employee of such municipality or of a municipality of which such municipality is a part,
in the person, partnership or association making such application, petition or request (hereinafter called the applicant) to the
extent known to such applicant.
2. For the purpose of this section an officer or employee shall be deemed to have an interest in the applicant when he, his spouse,
or their brothers, sisters, parents, children, grandchildren, or the spouse of any of them
(a) is the applicant, or
(b) is an officer, director, partner or employee of the applicant, or
(c) legally or beneficially owns or controls stock of a corporate applicant or is a member of a partnership or association applicant,
or
(d) is a party to an agreement with such an applicant, express or implied, whereby he may receive any payment or other benefit,
whether or not for services rendered, dependent or contingent upon the favorable approval of such application, petition or
request.
3. In the county of Nassau the provisions of subdivisions one and two of this section shall also apply to a party officer. “Party
officer” shall mean any person holding any position or office, whether by election, appointment or otherwise, in any party as
defined by subdivision four of section two of the election law. 1
4. Ownership of less than five per cent of the stock of a corporation whose stock is listed on the New York or American Stock
Exchanges shall not constitute an interest for the purposes of this section.
5. A person who knowingly and intentionally violates this section shall be guilty of a misdemeanor.
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Credits
(Added L.1969, c. 646, § 3. Amended L.1970, c. 825, §§ 1, 2.)

Notes of Decisions (19)

Footnotes
1
Now Election Law § 1-104, subd. 5.
McKinney's General Municipal Law § 809, NY GEN MUN § 809
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Legislative Law (Refs & Annos)
Chapter 32. Of the Consolidated Laws
Article 1-a. Lobbying Act (Refs & Annos)
McKinney's Legislative Law § 1-a
§ 1-a. Legislative declaration
Effective: January 1, 2000
Currentness
The legislature hereby declares that the operation of responsible democratic government requires that the fullest opportunity be
afforded to the people to petition their government for the redress of grievances and to express freely to appropriate officials
their opinions on legislation and governmental operations; and that, to preserve and maintain the integrity of the governmental
decision-making process in this state, it is necessary that the identity, expenditures and activities of persons and organizations
retained, employed or designated to influence the passage or defeat of any legislation by either house of the legislature or the
approval, or veto, of any legislation by the governor and attempts to influence the adoption or rejection of any rule or regulation
having the force and effect of law or the outcome of any rate making proceeding by a state agency, and the attempts to influence
the passage or defeat of any local law, ordinance, or regulation be publicly and regularly disclosed.
Credits
(Added L.1999, c. 2, § 2, eff. Jan. 1, 2000.)
McKinney's Legislative Law § 1-a, NY LEG § 1-a
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Legislative Law (Refs & Annos)
Chapter 32. Of the Consolidated Laws
Article 1-a. Lobbying Act (Refs & Annos)
McKinney's Legislative Law § 1-b
§ 1-b. Short title
Effective: January 1, 2000
Currentness
This article shall be known and may be cited as the “Lobbying act”.
Credits
(Added L.1999, c. 2, § 2, eff. Jan. 1, 2000.)
McKinney's Legislative Law § 1-b, NY LEG § 1-b
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Legislative Law (Refs & Annos)
Chapter 32. Of the Consolidated Laws
Article 1-a. Lobbying Act (Refs & Annos)
McKinney's Legislative Law § 1-c
§ 1-c. Definitions
Effective: December 28, 2018
Currentness
As used in this article unless the context otherwise requires:
(a) The term “lobbyist” shall mean every person or organization retained, employed or designated by any client to engage in
lobbying. The term “lobbyist” shall not include any officer, director, trustee, employee, counsel or agent of the state, or any
municipality or subdivision thereof of New York when discharging their official duties; except those officers, directors, trustees,
employees, counsels, or agents of colleges, as defined by section two of the education law.
(i) Any individual who stands convicted of a felony defined in article two hundred or four hundred ninety-six or section 195.20
of the penal law may not be retained, employed or designated by any client to engage in lobbying for compensation.
(ii) Any individual who stands convicted of a misdemeanor defined in article two hundred, article four hundred ninety-six,
section 195.00 or an attempt to commit a violation of section 195.20 of the penal law may not be retained, employed or designated
by any client to engage in lobbying for compensation for a period of five years from the date of conviction, provided that in
the event such conviction is the result of a plea agreement resulting in a plea to such charge in lieu of a plea or conviction of
a felony defined in section 195.20, article two hundred or article four hundred ninety-six of the penal law, all parties to such
agreement may agree that the period of such bar may be for a period of up to ten years from the date of conviction.
(b) The term “client” shall mean every person or organization who retains, employs or designates any person or organization
to carry on lobbying activities on behalf of such client.
(c) The term “lobbying” or “lobbying activities” shall mean and include any attempt to influence:
(i) the passage or defeat of any legislation or resolution by either house of the state legislature including but not limited to
the introduction or intended introduction of such legislation or resolution or approval or disapproval of any legislation by the
governor;
(ii) the adoption, issuance, rescission, modification or terms of a gubernatorial executive order;
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(iii) the adoption or rejection of any rule or regulation having the force and effect of law by a state agency;
(iv) the outcome of any rate making proceeding by a state agency;
(v) any determination: (A) by a public official, or by a person or entity working in cooperation with a public official related to
a governmental procurement, or (B) by an officer or employee of the unified court system, or by a person or entity working in
cooperation with an officer or employee of the unified court system related to a governmental procurement;
(vi) the approval, disapproval, implementation or administration of tribal-state compacts, memoranda of understanding, or any
other tribal-state agreements and any other state actions related to Class III gaming as provided in 25 U.S.C. § 2701, except to the
extent designation of such activities as “lobbying” is barred by the federal Indian Gaming Regulatory Act, 1 by a public official
or by a person or entity working in cooperation with a public official in relation to such approval, disapproval, implementation
or administration;
(vii) the passage or defeat of any local law, ordinance, resolution, or regulation by any municipality or subdivision thereof;
(viii) the adoption, issuance, rescission, modification or terms of an executive order issued by the chief executive officer of
a municipality;
(ix) the adoption or rejection of any rule, regulation, or resolution having the force and effect of a local law, ordinance, resolution,
or regulation; or
(x) the outcome of any rate making proceeding by any municipality or subdivision thereof.
The term “lobbying” shall not include:
(A) Persons engaged in drafting, advising clients on or rendering opinions on proposed legislation, rules, regulations or
rates, municipal ordinances and resolutions, executive orders, procurement contracts, or tribal-state compacts, memoranda of
understanding, or any other tribal-state agreements or other written materials related to Class III gaming as provided in 25 U.S.C.
§ 2701, when such professional services are not otherwise connected with state or municipal legislative or executive action on
such legislation, rules, regulations or rates, municipal ordinances and resolutions, executive orders, procurement contracts, or
tribal-state compacts, memoranda of understanding, or any other tribal-state agreements or other written materials related to
Class III gaming as provided in 25 U.S.C. § 2701;
(B) (i) Newspapers and other periodicals and radio and television stations, and owners and employees thereof, provided that their
activities in connection with proposed legislation, rules, regulations or rates, municipal ordinances and resolutions, executive
orders, tribal-state compacts, memoranda of understanding or other tribal-state agreements related to Class III gaming as
provided in 25 U.S.C. § 2701, or procurement contracts by a state agency, municipal agency, local legislative body, the state
legislature, or the unified court system, are limited to the publication or broadcast of news items, editorials or other comments,
or paid advertisements;
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(ii) Communications with a professional journalist, or newscaster, including an editorial board or editorial writer of a newspaper,
magazine, news agency, press association or wire service, relating to news, as these terms are defined in section seventy-nine-h
of the civil rights law, and communications relating to confidential and non-confidential news as described in subdivisions (b)
and (c) of section seventy-nine-h of the civil rights law respectively and communications made pursuant to community outreach
efforts for broadcast stations required by federal law.
(C) Persons who participate as witnesses, attorneys or other representatives in public proceedings of a state or municipal agency
with respect to all participation by such persons which is part of the public record thereof and all preparation by such persons
for such participation;
(D) Persons who attempt to influence a state or municipal agency in an adjudicatory proceeding, as “adjudicatory proceeding”
is defined by section one hundred two of the state administrative procedure act;
(E) Persons who prepare or submit a response to a request for information or comments by the state legislature, the governor, or
a state agency or a committee or officer of the legislature or a state agency, or by the unified court system, or by a legislative or
executive body or officer of a municipality or a commission, committee or officer of a municipal legislative or executive body;
(F) Any attempt by a church, its integrated auxiliary, or a convention or association of churches that is exempt from filing a
federal income tax return under paragraph 2 (A)(i) of section 6033(a) of Title 26 of the United States Code or a religious order
that is exempt from filing a federal income tax return under paragraph (2)(A)(iii) of such section 6033(a) to influence passage
or defeat of a local law, ordinance, resolution or regulation or any rule or regulation having the force and effect of a local law,
ordinance or regulation;
(G) Any activity relating to governmental procurements made under section one hundred sixty-two of the state finance law
undertaken by (i) the non-profit-making agencies appointed pursuant to paragraph e of subdivision six of section one hundred
sixty-two of the state finance law by the commissioner of the office of children and family services, the commission for the
blind, or the commissioner of education, and (ii) the qualified charitable non-profit-making agencies for the blind, and qualified
charitable non-profit-making agencies for other severely disabled persons as identified in subdivision two of section one hundred
sixty-two of the state finance law; provided, however, that any attempt to influence the issuance or terms of the specifications
that serve as the basis for bid documents, requests for proposals, invitations for bids, or solicitations of proposals, or any
other method for soliciting a response from offerers intending to result in a procurement contract with a state agency, the state
legislature, the unified court system, a municipal agency or local legislative body shall not be exempt from the definition of
“lobbying” or “lobbying activities” under this subparagraph;
(H) Participants, including those appearing on behalf of a client, in a conference provided for in a request for proposals, invitation
for bids, or any other method for soliciting a response from offerers intending to result in a procurement contract;
(I) Offerers who have been tentatively awarded a contract and are engaged in communications with a state agency, either
house of the state legislature, the unified court system, a municipal agency or local legislative body solely for the purpose of
negotiating the terms of the procurement contract after being notified of such award or, when a state agency, either house of the
state legislature, the unified court system, a municipal agency or local legislative body is purchasing an article of procurement
pursuant to an existing state procurement contract, offerers who are engaged in communications with the procuring entity solely
for the purpose of negotiating terms applicable to that purchase; or persons who currently hold a franchise and who are engaged
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in negotiating the terms of a tentative franchise renewal contract with a municipality, but such negotiations, which do not
constitute lobbying, do not include communications to the local legislative body that must approve the contract;
(J) (i) Offerers or other persons who are a party to a protest, appeal or other review proceeding (including the apparent successful
bidder or proposer and his or her representatives) before the governmental entity conducting the procurement seeking a final
administrative determination, or in a subsequent judicial proceeding; or
(ii) Offerers or other persons who bring complaints of alleged improper conduct in a governmental procurement to the attorney
general, inspector general, district attorney, or court of competent jurisdiction; or
(iii) Offerers or other persons who submit written protests, appeals or complaints to the state comptroller's office during the
process of contract approval, where the state comptroller's approval is required by law, and where such communications and
any responses thereto are made in writing and shall be entered in the procurement record pursuant to section one hundred sixtythree of the state finance law; or
(iv) Offerers or other persons who bring complaints of alleged improper conduct in a governmental procurement conducted by
a municipal agency or local legislative body to the state comptroller's office;
provided, however, that nothing in this paragraph shall be construed as recognizing or creating any new rights, duties
or responsibilities or abrogating any existing rights, duties or responsibilities of any governmental entity as it pertains to
implementation and enforcement of article eleven of the state finance law or any other provision of law dealing with the
governmental procurement process;
(K) The submission of a bid or proposal (whether submitted orally, in writing or electronically) in response to a request for
proposals, invitation for bids or any other method for soliciting a response from offerers intending to result in a procurement
contract;
(L) Offerers submitting written questions to a designated contact of a state agency, either house of the state legislature, the
unified court system, a municipal agency or local legislative body set forth in a request for proposals, or invitation for bids or
any other method for soliciting a response from offerers intending to result in a procurement contract, when all written questions
and responses are to be disseminated to all offerers who have expressed an interest in the request for proposals, or invitation for
bids, or any other method for soliciting a response from offerers intending to result in a procurement contract;
(M) Contacts during governmental procurements between designated staff of a state agency, either house of the state legislature,
the unified court system, a municipal agency or local legislative body involved in governmental procurements and officers
or employees of bidders or potential bidders, or officers or employees of subcontractors of bidders or potential bidders,
who are charged with the performance of functions relating to contracts and who are qualified by education, training or
experience to provide technical services to explain, clarify or demonstrate the qualities, characteristics or advantages of an
article of procurement. Such authorized contacts shall: (i) be limited to providing information to the staff of a state agency,
either house of the state legislature, the unified court system, a municipal agency and local legislative body to assist them
in understanding and assessing the qualities, characteristics or anticipated performance of an article of procurement; (ii) not
include any recommendations or advocate any contract provisions; and (iii) occur only at such times and in such manner
as authorized under the procuring entity's solicitation or guidelines and procedures. For the purposes of this paragraph, the
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term “technical services” shall be limited to analysis directly applying any accounting, engineering, scientific, or other similar
technical disciplines;
(N) Applications for licenses, certificates, and permits authorized by statutes or local laws or ordinances;
(O) The activities of persons who are commission salespersons with respect to governmental procurements;
(P) Communications made by an officer or employee of the offerer after the award of the procurement contract when such
communications are in the ordinary course of providing the article of procurement provided by the procurement contract and in
the ordinary course of the assigned duties of the officer or employee; provided, however, that nothing herein shall exempt: (i)
an officer or employee whose primary purpose of employment is to engage in lobbying activities with regard to governmental
procurements, or (ii) an agent or independent contractor hired by an offerer and whose primary duty is to engage in lobbying
activities with regard to governmental procurements; and
(Q) Persons who communicate with public officials where such communications are limited to obtaining factual information
related to benefits or incentives offered by a state or municipal agency and where such communications do not include any
recommendations or advocate governmental action or contract provisions, and further where such communications are not
otherwise connected with pending legislative or executive action or determinations; provided, however, that any person who is
otherwise required to file a statement or report pursuant to this article by virtue of engaging in lobbying activities as defined in
this section shall not be deemed to fall within the exception provided for under this paragraph.
(d) The term “organization” shall mean any corporation, company, foundation, association, college as defined by section two
of the education law, labor organization, firm, partnership, society, joint stock company, state agency or public corporation.
(e) The term “state agency” shall mean any department, board, bureau, commission, division, office, council, committee or
officer of the state, whether permanent or temporary, or a public benefit corporation or public authority at least one of whose
members is appointed by the governor, authorized by law to make rules or to make final decisions in adjudicatory proceedings
but shall not include the judicial branch or agencies created by interstate compact or international agreement.
(f) The term “commission” shall mean the commission on public integrity created by section ninety-four of the executive law.
(g) The term “expense” or “expenses” shall mean any expenditures incurred by or reimbursed to the lobbyist for lobbying but
shall not include contributions reportable pursuant to article fourteen of the election law.
(h) The term “compensation” shall mean any salary, fee, gift, payment, benefit, loan, advance or any other thing of value paid,
owed, given or promised to the lobbyist by the client for lobbying but shall not include contributions reportable pursuant to
article fourteen of the election law.
(i) The term “public corporation” shall mean a municipal corporation, a district corporation, or a public benefit corporation as
defined in section sixty-six of the general construction law.
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(j) The term “gift” shall mean anything of more than nominal value given to a public official in any form including, but not
limited to money, service, loan, travel, lodging, meals, refreshments, entertainment, discount, forbearance, or promise, having
a monetary value. The following are excluded from the definition of a gift:
(i) complimentary attendance, including food and beverage, at bona fide charitable or political events;
(ii) complimentary attendance, food and beverage offered by the sponsor of a widely attended event. The term “widely attended
event” shall mean an event: (A) which at least twenty-five individuals other than members, officers, or employees from the
governmental entity in which the public official serves attend or were, in good faith, invited to attend, and (B) which is related
to the attendee's duties or responsibilities or which allows the public official to perform a ceremonial function appropriate to his
or her position. For the purposes of this exclusion, a public official's duties or responsibilities shall include but not be limited
to either (1) attending an event or a meeting at which a speaker or attendee addresses an issue of public interest or concern as a
significant activity at such event or meeting; or (2) for elected public officials, or their staff attending with or on behalf of such
elected officials, attending an event or a meeting at which more than one-half of the attendees, or persons invited in good faith
to attend, are residents of the county, district or jurisdiction from which the elected public official was elected;
(iii) awards, plaques, and other ceremonial items which are publicly presented, or intended to be publicly presented, in
recognition of public service, provided that the item or items are of the type customarily bestowed at such or similar ceremonies
and are otherwise reasonable under the circumstances, and further provided that the functionality of such items shall not
determine whether such items are permitted under this paragraph;
(iv) an honorary degree bestowed upon a public official by a public or private college or university;
(v) promotional items having no substantial resale value such as pens, mugs, calendars, hats, and t-shirts which bear an
organization's name, logo, or message in a manner which promotes the organization's cause;
(vi) goods and services, or discounts for goods and services, offered to the general public or a segment of the general public
defined on a basis other than status as a public official and offered on the same terms and conditions as the goods or services
are offered to the general public or segment thereof;
(vii) gifts from a family member, member of the same household, or person with a personal relationship with the public official,
including invitations to attend personal or family social events, when the circumstances establish that it is the family, household,
or personal relationship that is the primary motivating factor; in determining motivation, the following factors shall be among
those considered: (A) the history and nature of the relationship between the donor and the recipient, including whether or not
items have previously been exchanged; (B) whether the item was purchased by the donor; and (C) whether or not the donor
at the same time gave similar items to other public officials; the transfer shall not be considered to be motivated by a family,
household, or personal relationship if the donor seeks to charge or deduct the value of such item as a business expense or seeks
reimbursement from a client;
(viii) contributions reportable under article fourteen of the election law, including contributions made in violation of that article
of the election law;
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(ix) travel reimbursement or payment for transportation, meals and accommodations for an attendee, panelist or speaker at an
informational event or informational meeting when such reimbursement or payment is made by a governmental entity or by
an in-state accredited public or private institution of higher education that hosts the event on its campus, provided, however,
that the public official may only accept lodging from an institution of higher education: (A) at a location on or within close
proximity to the host campus; and (B) for the night preceding and the nights of the days on which the attendee, panelist or
speaker actually attends the event or meeting;
(x) provision of local transportation to inspect or tour facilities, operations or property located in New York state, provided,
however, that such inspection or tour is related to the individual's official duties or responsibilities and that payment or
reimbursement for expenses for lodging or travel expenses to and from the locality where such facilities, operations or property
are located shall be considered to be gifts unless otherwise permitted under this subdivision;
(xi) meals or refreshments when participating in a professional or educational program and the meals or refreshments are
provided to all participants; and
(xii) food or beverage valued at fifteen dollars or less.
(k) The term “municipality” shall mean any jurisdictional subdivision of the state, including but not limited to counties,
cities, towns, villages, improvement districts and special districts, with a population of more than five thousand, and industrial
development agencies in jurisdictional subdivisions with a population of more than five thousand; and public authorities, and
public corporations.
(l) The term “public official” shall mean:
(i) the governor, lieutenant governor, comptroller or attorney general;
(ii) members of the state legislature;
(iii) state officers and employees including:
(A) heads of state departments and their deputies and assistants other than members of the board of regents of the university of
the state of New York who receive no compensation or are compensated on a per diem basis,
(B) officers and employees of statewide elected officials,
(C) officers and employees of state departments, boards, bureaus, divisions, commissions, councils or other state agencies,
(D) members or directors of public authorities, other than multi-state authorities, public benefit corporations and commissions
at least one of whose members is appointed by the governor, and employees of such authorities, corporations and commissions;
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(iv) officers and employees of the legislature; and
(v) municipal officers and employees including an officer or employee of a municipality, whether paid or unpaid, including
members of any administrative board, commission or other agency thereof and in the case of a county, shall be deemed to also
include any officer or employee paid from county funds. No person shall be deemed to be a municipal officer or employee
solely by reason of being a volunteer firefighter or civil defense volunteer, except a fire chief or assistant fire chief.
(m) The term “restricted period” shall mean the period of time commencing with the earliest written notice, advertisement
or solicitation of a request for proposal, invitation for bids, or solicitation of proposals, or any other method for soliciting a
response from offerers intending to result in a procurement contract with a state agency, either house of the state legislature,
the unified court system, or a municipal agency, as that term is defined by paragraph (ii) of subdivision (s) of this section, and
ending with the final contract award and approval by the state agency, either house of the state legislature, the unified court
system, or a municipal agency, as that term is defined by paragraph (ii) of subdivision (s) of this section, and, where applicable,
the state comptroller.
(n) The term “revenue contract” shall mean any written agreement between a state or municipal agency or a local legislative
body and an offerer whereby the state or municipal agency or local legislative body gives or grants a concession or a franchise.
(o) The term “article of procurement” shall mean a commodity, service, technology, public work, construction, revenue contract,
the purchase, sale or lease of real property or an acquisition or granting of other interest in real property, that is the subject of
a governmental procurement.
(p) The term “governmental procurement” shall mean: (i) the public announcement, public notice, or public communication
to any potential vendor of a determination of need for a procurement, which shall include, but not be limited to, the public
notification of the specifications, bid documents, request for proposals, or evaluation criteria for a procurement contract, (ii)
solicitation for a procurement contract, (iii) evaluation of a procurement contract, (iv) award, approval, denial or disapproval of
a procurement contract, or (v) approval or denial of an assignment, amendment (other than amendments that are authorized and
payable under the terms of the procurement contract as it was finally awarded or approved by the comptroller, as applicable),
renewal or extension of a procurement contract, or any other material change in the procurement contract resulting in a financial
benefit to the offerer.
(q) The term “offerer” shall mean the individual or entity, or any employee, agent or consultant of such individual or entity, that
contacts a state agency, either house of the state legislature, the unified court system, a municipal agency or local legislative body
about a governmental procurement provided, however, that a governmental agency or its employees that communicate with the
procuring agency regarding a governmental procurement in the exercise of its oversight duties shall not be considered an offerer.
(r) The term “procurement contract” shall mean any contract or other agreement, including an amendment, extension, renewal,
or change order to an existing contract (other than amendments, extensions, renewals, or change orders that are authorized
and payable under the terms of the contract as it was finally awarded or approved by the comptroller, as applicable), for an
article of procurement involving an estimated annualized expenditure in excess of fifteen thousand dollars. Grants, article XIB state finance law contracts, program contracts between not-for-profit organizations, as defined in article XI-B of the state
finance law, and the unified court system, intergovernmental agreements, railroad and utility force accounts, utility relocation
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project agreements or orders, contracts governing organ transplants, contracts allowing for state participation in trade shows,
and eminent domain transactions shall not be deemed procurement contracts.
(s) The term “municipal agency” shall mean: (i) any department, board, bureau, commission, division, office, council, committee
or officer of a municipality, whether permanent or temporary; or (ii) an industrial development agency, located in a jurisdictional
subdivision of the state with a population of more than fifty thousand, or local public benefit corporation, as that term is defined
in section sixty-six of the general construction law.
(t) The term “local legislative body” shall mean the board of supervisors, board of aldermen, common council, council,
commission, town board, board of trustees or other elective governing board or body of a municipality now or hereafter vested
by state statute, charter or other law with jurisdiction to initiate and adopt local laws, ordinances and budgets, whether or not
such local laws, ordinances or budgets require approval of the elective chief executive officer or other official or body to become
effective.
(u) The term “commission salesperson” shall mean any person the primary purpose of whose employment is to cause or promote
the sale of, or to influence or induce another to make a purchase of an article of procurement, whether such person is an
employee (as that term is defined for tax purposes) of or an independent contractor for a vendor, provided that an independent
contractor shall have a written contract for a term of not less than six months or for an indefinite term, and which person shall
be compensated, in whole or in part, by the payment of a percentage amount of all or a substantial part of the sales which
such person has caused, promoted, influenced or induced, provided, however, that no person shall be considered a commission
salesperson with respect to any sale to or purchase by a state agency, either house of the state legislature, the unified court
system, a municipal agency or local legislative body if the percentage amount of any commission payable with respect to such
sale or purchase is substantially in excess of any commission payable with respect to any comparable sale to a purchaser that is
not a state agency, either house of the state legislature, the unified court system, a municipal agency or local legislative body;
further, provided, however, that any person that is required to file a statement or report pursuant to this article by virtue of
engaging in lobbying activities as defined in paragraphs (i) through (iv) and (vi) through (x) of subdivision (c) of this section
shall not be deemed to be a “commission salesperson” for purposes of this article.
(v) The term “unified court system” shall, for the purposes of this article only, mean the unified court system of the state of New
York, or the office of court administration, where appropriate, other than town and village justice courts in jurisdictions with a
population under fifty thousand, when it acts solely in an administrative capacity to engage in governmental procurements and
shall not include the unified court system or any court of the state judiciary when it acts to hear and decide cases of original or
appellate jurisdiction or otherwise acts in its judicial, as opposed to administrative, capacity.
(w) The term “reportable business relationship” shall mean a relationship in which compensation is paid by a lobbyist or by
a client of a lobbyist, in exchange for any goods, services or anything of value, the total value of which is in excess of one
thousand dollars annually, to be performed or provided by or intended to be performed or provided by (i) any statewide elected
official, state officer, state employee, member of the legislature or legislative employee, or (ii) any entity in which the lobbyist
or the client of a lobbyist knows or has reason to know the statewide elected official, state officer, state employee, member of
the legislature or legislative employee is a proprietor, partner, director, officer or manager, or owns or controls ten percent or
more of the stock of such entity (or one percent in the case of a corporation whose stock is regularly traded on an established
securities exchange).
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Credits
(Added L.1999, c. 2, § 2. Amended L.2005, c. 1, § 1, eff. Jan. 1, 2006; L.2005, c. 1, §§ 2, 3, eff. Aug. 23, 2005; L.2006, c.
395, § 1, eff. July 26, 2006, deemed eff. Aug. 23, 2005; L.2007, c. 14, § 8, eff. Sept. 22, 2007; L.2007, c. 14, § 9, eff. April 25,
2007; L.2007, c. 14, § 10, eff. Dec. 31, 2007; L.2010, c. 4, § 2, eff. March 10, 2010; L.2011, c. 399, pt. A, § 8, eff. Aug. 15,
2011; L.2011, c. 399, pt. D, § 1, eff. Aug. 15, 2011; L.2013, c. 265, § 13, eff. July 31, 2013; L.2014, c. 55, pt. H, subpt. A, §
29, eff. April 30, 2014; L.2015, c. 56, pt. CC, § 6, eff. April 13, 2015; L.2016, c. 286, pt. I, § 1, eff. Aug. 24, 2016; L.2018,
c. 476, § 6, eff. Dec. 28, 2018.)

Footnotes
1
25 USCA 2701 et seq.
McKinney's Legislative Law § 1-c, NY LEG § 1-c
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Legislative Law (Refs & Annos)
Chapter 32. Of the Consolidated Laws
Article 1-a. Lobbying Act (Refs & Annos)
McKinney's Legislative Law § 1-d
§ 1-d. Lobby-related powers of the commission
Effective: August 15, 2011
Currentness
In addition to any other powers and duties provided by section ninety-four of the executive law, the commission shall, with
respect to its lobbying-related functions only, have the power and duty to:
(a) administer and enforce all the provisions of this article;
(b) conduct a program of random audits subject to the terms and conditions of this section. Any such program shall be carried
out in the following manner:
(i) The commission may randomly select reports or registration statements required to be filed by lobbyists or clients pursuant
to this article for audit. Any such selection shall be done in a manner pursuant to which the identity of any particular lobbyist
or client whose statement or report is selected for audit is unknown to the commission, its staff or any of their agents prior
to selection.
(ii) The commission shall develop protocols for the conduct of such random audits. Such random audits may require the
production of books, papers, records or memoranda relevant and material to the preparation of the selected statements or reports,
for examination by the commission. Any such protocols shall ensure that similarly situated statements or reports are audited
in a uniform manner.
(iii) The commission shall contract with an outside accounting entity, which shall monitor the process pursuant to which the
commission selects statements or reports for audit and carries out the provisions of paragraphs (i) and (ii) of this subdivision
and certifies that such process complies with the provisions of such paragraphs.
(iv) Upon completion of a random audit conducted in accordance with the provisions of paragraphs (i), (ii) and (iii) of this
subdivision, the commission shall determine whether there is reasonable cause to believe that any such statement or report is
inaccurate or incomplete. Upon a determination that such reasonable cause exists, the commission may require the production
of further books, records or memoranda, subpoena witnesses, compel their attendance and testimony and administer oaths or
affirmations, to the extent the commission determines such actions are necessary to obtain information relevant and material
to investigating such inaccuracies or omissions;
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(c) conduct hearings pursuant to article seven of the public officers law. Any hearing may be conducted as a video conference
in accordance with the provisions of subdivision four of section one hundred four of the public officers law;
(d) prepare uniform forms for the statements and reports required by this article;
(e) meet at least once during each bi-monthly reporting period of the year as established by subdivision (a) of section one-h of
this article and may meet at such other times as the commission, or the chair and vice-chair jointly, shall determine;
(f) issue advisory opinions to those under its jurisdiction. Such advisory opinions, which shall be published and made available
to the public, shall not be binding upon such commission except with respect to the person to whom such opinion is rendered,
provided, however, that a subsequent modification by such commission of such an advisory opinion shall operate prospectively
only; and
(g) submit by the first day of March next following the year for which such report is made to the governor and the members
of the legislature an annual report summarizing the commission's work, listing the lobbyists and clients required to register
pursuant to this article and the expenses and compensation reported pursuant to this article and making recommendations with
respect to this article. The commission shall make this report available free of charge to the public.
(h) provide an online ethics training course for individuals registered as lobbyists pursuant to section one-e of this article. The
curriculum for the course shall include, but not be limited to, explanations and discussions of the statutes and regulations of
New York concerning ethics in the public officers law, the election law, the legislative law, summaries of advisory opinions,
underlying purposes and principles of the relevant laws, and examples of practical application of these laws and principles. The
commission shall prepare those methods and materials necessary to implement the curriculum. Each individual registered as
a lobbyist pursuant to section one-e of this article shall complete such training course at least once in any three-year period
during which he or she is registered as a lobbyist.
Credits
(Added L.1999, c. 2, § 2, eff. Jan. 1, 2000. Amended L.2005, c. 1, § 4, eff. Aug. 23, 2005; L.2007, c. 14, § 11, eff. Sept. 22,
2007; L.2011, c. 399, pt. A, § 7, eff. Aug. 15, 2011.)

Notes of Decisions (13)
McKinney's Legislative Law § 1-d, NY LEG § 1-d
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Legislative Law (Refs & Annos)
Chapter 32. Of the Consolidated Laws
Article 1-a. Lobbying Act (Refs & Annos)
McKinney's Legislative Law § 1-e
§ 1-e. Statement of registration
Effective: August 15, 2011
Currentness
(a) (1) Every lobbyist shall annually file with the commission, on forms provided by the commission, a statement of registration
for each calendar year; provided, however, that the filing of such statement of registration shall not be required of any lobbyist
who (i) in any year does not expend, incur or receive an amount in excess of two thousand dollars for years prior to two thousand
six and in excess of five thousand dollars in the year two thousand six and the years thereafter of reportable compensation and
expenses, as provided in paragraph five of subdivision (b) of section one-h of this article, for the purposes of lobbying or (ii)
is an officer, director, trustee or employee of any public corporation, when acting in such official capacity; provided however,
that nothing in this section shall be construed to relieve any public corporation of the obligation to file such statements and
reports as required by this article. The amounts expended, incurred, or received of reportable compensation and expenses for
lobbying activities shall be computed cumulatively for all lobbying activities when determining whether the thresholds set forth
in this section have been met.
(2) (i) Through calendar year two thousand three, such filing shall be completed on or before January first by those persons who
have been retained, employed or designated as lobbyist on or before December fifteenth who reasonably anticipate that in the
coming year they will expend, incur or receive combined reportable compensation and expenses in an amount in excess of two
thousand dollars; for those lobbyists retained, employed or designated after December fifteenth, and for those lobbyists who
subsequent to their retainer, employment or designation reasonably anticipate combined reportable compensation and expenses
in excess of such amount, such filing must be completed within fifteen days thereafter, but in no event later than ten days after
the actual incurring or receiving of such reportable compensation and expenses.
(ii) For calendar year two thousand four, such filings shall be completed on or before January first by those persons who
have been retained, employed or designated as lobbyist on or before December fifteenth, two thousand three who reasonably
anticipate that in the coming year they will expend, incur or receive combined reportable compensation and expenses in an
amount in excess of two thousand dollars; for those lobbyists retained, employed or designated after December fifteenth, two
thousand three, and for those lobbyists who subsequent to their retainer, employment or designation reasonably anticipate
combined reportable compensation and expenses in excess of such amount, such filing must be completed within fifteen days
thereafter, but in no event later than ten days after the actual incurring or receiving of such reportable compensation and expenses.
(3) Commencing calendar year two thousand five and thereafter every lobbyist shall biennially file with the commission, on
forms provided by the commission, a statement of registration for each biennial period beginning with the first year of the
biennial cycle commencing calendar year two thousand five and thereafter; provided, however, that the biennial filing of such
statement of registration shall not be required of any lobbyist who (i) in any year prior to calendar year two thousand six
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does not expend, incur or receive an amount in excess of two thousand dollars of reportable compensation and expenses, as
provided in paragraph five of subdivision (b) of section one-h of this article, for the purposes of lobbying and commencing with
calendar year two thousand six does not expend, incur or receive an amount in excess of five thousand dollars of reportable
compensation, as provided in paragraph five of subdivision (b) of section one-h of this article for the purposes of lobbying or (ii)
is an officer, director, trustee or employee of any public corporation, when acting in such official capacity; provided however,
that nothing in this section shall be construed to relieve any public corporation of the obligation to file such statements and
reports as required by this article.
(4) Such biennial filings shall be completed on or before January first of the first year of a biennial cycle commencing in
calendar year two thousand five and thereafter, by those persons who have been retained, employed or designated as lobbyist
on or before December fifteenth of the previous calendar year and who reasonably anticipate that in the coming year they will
expend, incur or receive combined reportable compensation and expenses in an amount in excess of two thousand dollars in
years prior to calendar year two thousand six and five thousand dollars commencing in two thousand six; for those lobbyists
retained, employed or designated after the previous December fifteenth, and for those lobbyists who subsequent to their retainer,
employment or designation reasonably anticipate combined reportable compensation and expenses in excess of such amount,
such filing must be completed within fifteen days thereafter, but in no event later than ten days after the actual incurring or
receiving of such reportable compensation and expenses.
(b) (i) Such statements of registration shall be kept on file for a period of three years for those filing periods where annual
statements are required, and shall be open to public inspection during such period; (ii) Biennial statements of registration shall
be kept on file for a period of three biennial filing periods where biennial statements are required, and shall be open to public
inspection during such period.
(c) Such statement of registration shall contain:
(1) the name, address and telephone number of the lobbyist, and if the lobbyist is an organization the names, addresses and
telephone numbers of any officer or employee of such lobbyist who engages in any lobbying activities or who is employed in
an organization's division that engages in lobbying activities of the organization;
(2) the name, address and telephone number of the client by whom or on whose behalf the lobbyist is retained, employed or
designated;
(3) if such lobbyist is retained or employed pursuant to a written agreement of retainer or employment, a copy of such shall also
be attached and if such retainer or employment is oral, a statement of the substance thereof; such written retainer, or if it is oral,
a statement of the substance thereof, and any amendment thereto, shall be retained for a period of three years;
(4) a written authorization from the client by whom the lobbyist is authorized to lobby, unless such lobbyist has filed a written
agreement of retainer or employment pursuant to paragraph three of this subdivision;
(5) the following information on which the lobbyist expects to lobby: (i) a description of the general subject or subjects, (ii)
the legislative bill numbers of any bills, (iii) the numbers or subject matter (if there are no numbers) of gubernatorial executive
orders or executive orders issued by the chief executive officer of a municipality, (iv) the subject matter of and tribes involved
in tribal-state compacts, memoranda of understanding, or any other state-tribal agreements and any state actions related to class
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III gaming as provided in 25 U.S.C. § 2701, (v) the rule, regulation, and ratemaking numbers of any rules, regulations, rates,
or municipal ordinances and resolutions, or proposed rules, regulations, or rates, or municipal ordinances and resolutions, and
(vi) the titles and any identifying numbers of any procurement contracts and other documents disseminated by a state agency,
either house of the state legislature, the unified court system, municipal agency or local legislative body in connection with a
governmental procurement;
(6) the name of the person, organization, or legislative body before which the lobbyist is lobbying or expects to lobby;
(7) if the lobbyist is retained, employed or designated by more than one client, a separate statement of registration shall be
required for each such client.
(8)(i) the name and public office address of any statewide elected official, state officer or employee, member of the legislature
or legislative employee and entity with whom the lobbyist has a reportable business relationship;
(ii) a description of the general subject or subjects of the transactions between the lobbyist or lobbyists and the statewide elected
official, state officer or employee, member of the legislature or legislative employee and entity; and
(iii) the compensation, including expenses, to be paid and paid by virtue of the business relationship.
(d) Any amendment to the information filed by the lobbyist in the original statement of registration shall be submitted to the
commission on forms supplied by the commission within ten days after such amendment, however, this shall not require the
lobbyist to amend the entire registration form.
(e) (i) The first statement of registration filed annually by each lobbyist for calendar years through two thousand three shall be
accompanied by a registration fee of fifty dollars except that no registration fee shall be required of a public corporation. A fee of
fifty dollars shall be required for any subsequent statement of registration filed by a lobbyist during the same calendar year; (ii)
The first statement of registration filed annually by each lobbyist for calendar year two thousand four shall be accompanied by
a registration fee of one hundred dollars except that no registration fee shall be required from any lobbyist who in any year does
not expend, incur or receive an amount in excess of five thousand dollars of reportable compensation and expenses, as provided
in paragraph five of subdivision (b) of section one-h of this article, for the purposes of lobbying or of a public corporation. A fee
of one hundred dollars shall be required for any subsequent statement of registration filed by a lobbyist during the same calendar
year; (iii) The first statement of registration filed biennially by each lobbyist for the first biennial registration requirements
for calendar years two thousand five and two thousand six and thereafter, shall be accompanied by a registration fee of two
hundred dollars except that no registration fee shall be required from any lobbyist who in any year does not expend, incur or
receive an amount in excess of five thousand dollars of reportable compensation and expenses, as provided in paragraph five
of subdivision (b) of section one-h of this article, for the purposes of lobbying or of a public corporation. A fee of two hundred
dollars shall be required for any subsequent statement of registration filed by a lobbyist during the same biennial period; (iv)
The statement of registration filed after the due date of a biennial registration shall be accompanied by a registration fee that is
prorated to one hundred dollars for any registration filed after January first of the second calendar year covered by the biennial
reporting requirement. In addition to the fees authorized by this section, the commission may impose a fee for late filing of a
registration statement required by this section not to exceed twenty-five dollars for each day that the statement required to be
filed is late, except that if the lobbyist making a late filing has not previously been required by statute to file such a statement,
the fee for late filing shall not exceed ten dollars for each day that the statement required to be filed is late.

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

3

§ 1-e. Statement of registration, NY LEG § 1-e

Credits
(Added L.1999, c. 2, § 2, eff. Jan. 1, 2000. As amended by L.2003, c. 62, pt. S, § 1, eff. May 15, 2003, deemed eff. April
1, 2003; L.2005, c. 1, § 5, eff. Aug. 23, 2005; L.2007, c. 14, § 12, eff. April 1, 2007. Amended L.2011, c. 399, pt. A, § 7a, eff. Aug. 15, 2011.)
McKinney's Legislative Law § 1-e, NY LEG § 1-e
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Legislative Law (Refs & Annos)
Chapter 32. Of the Consolidated Laws
Article 1-a. Lobbying Act (Refs & Annos)
McKinney's Legislative Law § 1-f
§ 1-f. Monthly registration docket
Effective: January 1, 2000
Currentness
It shall be the duty of the commission to compile a monthly docket of statements of registration containing all information
required by section one-e of this article. Each such monthly docket shall contain all statements of registration filed during such
month and all amendments to previously filed statements of registration. Copies shall be made available for public inspection.
Credits
(Added L.1999, c. 2, § 2, eff. Jan. 1, 2000.)
McKinney's Legislative Law § 1-f, NY LEG § 1-f
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Legislative Law (Refs & Annos)
Chapter 32. Of the Consolidated Laws
Article 1-a. Lobbying Act (Refs & Annos)
McKinney's Legislative Law § 1-g
§ 1-g. Termination of retainer, employment or designation
Effective: January 1, 2000
Currentness
Upon the termination of a lobbyist's retainer, employment or designation, such lobbyist and the client on whose behalf such
service has been rendered shall both give written notice to the commission within thirty days after the lobbyist ceases the activity
that required such lobbyist to file a statement of registration; however, such lobbyist shall nevertheless comply with the bimonthly reporting requirements up to the date such activity has ceased as required by this article and both such parties shall
each file the semi-annual report required by section one-j of this article. The commission shall enter notice of such termination
in the appropriate monthly registration docket required by section one-f of this article.
Credits
(Added L.1999, c. 2, § 2, eff. Jan. 1, 2000.)
McKinney's Legislative Law § 1-g, NY LEG § 1-g
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Legislative Law (Refs & Annos)
Chapter 32. Of the Consolidated Laws
Article 1-a. Lobbying Act (Refs & Annos)
McKinney's Legislative Law § 1-h
§ 1-h. Bi-monthly reports of certain lobbyists
Effective: September 23, 2016
Currentness
(a) Any lobbyist required to file a statement of registration pursuant to section one-e of this article who in any lobbying year
reasonably anticipates that during the year such lobbyist will expend, incur or receive combined reportable compensation and
expenses in an amount in excess of five thousand dollars, as provided in paragraph five of subdivision (b) of this section, for
the purpose of lobbying, shall file with the commission a bi-monthly written report, on forms supplied by the commission, by
the fifteenth day next succeeding the end of the reporting period in which the lobbyist was first required to file a statement
of registration. Such reporting periods shall be the period of January first to the last day of February, March first to April
thirtieth, May first to June thirtieth, July first to August thirty-first, September first to October thirty-first and November first
to December thirty-first.
(b) Such bi-monthly report shall contain:
(1) the name, address and telephone number of the lobbyist;
(2) the name, address and telephone number of the client by whom or on whose behalf the lobbyist is retained, employed or
designated;
(3) the following information on which the lobbyist has lobbied: (i) a description of the general subject or subjects, (ii) the
legislative bill numbers of any bills, (iii) the numbers or subject matter (if there are no numbers) of gubernatorial executive
orders or executive orders issued by the chief executive officer of a municipality, (iv) the subject matter of and tribes involved in
tribal-state compacts, memoranda of understanding, or any other state-tribal agreements and any state actions related to class III
gaming as provided in 25 U.S.C. § 2701, (v) the rule, regulation, and ratemaking or municipal ordinance or resolution numbers
of any rules, regulations, or rates or ordinance or proposed rules, regulations, or rates or municipal ordinances or resolutions, and
(vi) the titles and any identifying numbers of any procurement contracts and other documents disseminated by a state agency,
either house of the state legislature, the unified court system, municipal agency or local legislative body in connection with a
governmental procurement;
(4) the name of the person, organization, or legislative body before which the lobbyist has lobbied;
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(5) (i) the compensation paid or owed to the lobbyist, and any expenses expended, received or incurred by the lobbyist for the
purpose of lobbying.
(ii) expenses required to be reported pursuant to subparagraph (i) of this paragraph shall be listed in the aggregate if seventyfive dollars or less and if more than seventy-five dollars such expenses shall be detailed as to amount, to whom paid, and for
what purpose; and where such expense is more than seventy-five dollars on behalf of any one person, the name of such person
shall be listed.
(iii) for the purposes of this paragraph, expenses shall not include:
(A) personal sustenance, lodging and travel disbursements of such lobbyist;
(B) expenses, not in excess of five hundred dollars in any one calendar year, directly incurred for the printing or other means
of reproduction or mailing of letters, memoranda or other written communications.
(iv) expenses paid or incurred for salaries other than that of the lobbyist shall be listed in the aggregate.
(v) expenses of more than fifty dollars shall be paid by check or substantiated by receipts and such checks and receipts shall
be kept on file by the lobbyist for a period of three years.
(c) (1) All such bi-monthly reports shall be subject to review by the commission.
(2) Such bi-monthly reports shall be kept on file for three years and shall be open to public inspection during such time.
(3) In addition to the filing fees authorized by this article, the commission may impose a fee for late filing of a bi-monthly report
required by this section not to exceed twenty-five dollars for each day that the report required to be filed is late, except that if
the lobbyist making a late filing has not previously been required by statute to file such a report, the fee for late filing shall not
exceed ten dollars for each day that the report required to be filed is late.
(4) Any lobbyist registered pursuant to section one-e of this article whose lobbying activity is performed on its own behalf and
not pursuant to retention by a client:
(i) that has spent over fifteen thousand dollars in the aggregate for reportable compensation and expenses for lobbying, either
during the calendar year, or during the twelve-month period, prior to the date of this bi-monthly report, and
(ii) at least three percent of whose total expenditures during the same period were devoted to lobbying in New York shall report
to the commission the names of each source of funding that has contributed over two thousand five hundred dollars from a
single source that were used to fund the lobbying activities reported and the amount of each contribution received from each
identified source of funding; provided, however, that amounts received from each identified source of funding shall not be
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required to be disclosed if such amounts constitute membership dues, fees, or assessments charged by the reporting entity to
enable an individual or entity to be a member of the reporting entity.
This disclosure shall not require disclosure of the sources of funding whose disclosure, in the determination of the commission
based upon a review of the relevant facts presented by the reporting lobbyist, may cause harm, threats, harassment, or reprisals
to the source or to individuals or property affiliated with the source. The reporting lobbyist may appeal the commission's
determination and such appeal shall be heard by a judicial hearing officer who is independent and not affiliated with or employed
by the commission, pursuant to regulations promulgated by the commission. The reporting lobbyist shall not be required to
disclose the sources of funding that are the subject of such appeal pending final judgment on appeal.
The disclosure shall not apply to:
(i) any corporation registered pursuant to article seven-A of the executive law that is qualified as an exempt organization by the
United States Department of the Treasury under I.R.C. § 501(c)(3); provided, however, that this disclosure shall apply to any
in-kind donations of staff, staff time, personnel, offices, office supplies, financial support of any kind or any other resources
to any corporation or entity that is qualified as an exempt organization by the United States Department of the Treasury under
I.R.C. 501(c)(4) when such in-kind donations are over two thousand five hundred dollars and from any corporation or entity
that is qualified as an exempt organization by the United States Department of the Treasury under I.R.C. 501(c)(3). In such case
the entity receiving such in-kind donations shall disclose the fair market value and identify the I.R.C. 501(c)(3) entity providing
such in-kind donations and give notice within a reasonable time to the 501(c)(3) entity that it shall be required to file a report
with the department of law pursuant to section one hundred seventy-two-e of the executive law;
(ii) any corporation registered pursuant to article seven-A of the executive law that is qualified as an exempt organization
by the United States Department of the Treasury under I.R.C. § 501(c)(4) and whose primary activities concern any area of
public concern determined by the commission to create a substantial likelihood that application of this disclosure requirement
would lead to harm, threats, harassment, or reprisals to a source of funding or to individuals or property affiliated with such
source, including but not limited to the area of civil rights and civil liberties and any other area of public concern determined
pursuant to regulations promulgated by the commission to form a proper basis for exemption on this basis from this disclosure
requirement; or
(iii) any governmental entity.
The joint commission on public ethics shall promulgate regulations to implement these requirements.
Credits
(Added L.1999, c. 2, § 2, eff. Jan. 1, 2000. Amended L.2005, c. 1, § 6, eff. Jan. 1, 2006; L.2006, c. 56, pt. K, § 1, eff. April
10, 2006, deemed eff. Jan. 1, 2006; L.2007, c. 14, §§ 13, 14, eff. April 25, 2007; L.2011, c. 399, pt. B, § 1, eff. June 1, 2012;
L.2016, c. 286, pt. D, § 1, eff. Sept. 23, 2016.)
McKinney's Legislative Law § 1-h, NY LEG § 1-h
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Legislative Law (Refs & Annos)
Chapter 32. Of the Consolidated Laws
Article 1-a. Lobbying Act (Refs & Annos)
McKinney's Legislative Law § 1-i
§ 1-i. Bi-monthly reports of public corporations
Effective: April 25, 2007
Currentness
(a) Every public corporation required to file a statement of registration pursuant to section one-e of this article which in any
lobbying year reasonably anticipates that during the year it will expend or incur expenses in an amount in excess of five thousand
dollars, as provided in paragraph six of subdivision (b) of this section, for the purpose of lobbying shall file with the commission
a bi-monthly written report, on forms supplied by the commission, by the fifteenth day next succeeding the end of the reporting
period in which the public corporation was first required to file a statement of registration. Such reporting periods shall be the
period of January first to the last day of February, March first to April thirtieth, May first to June thirtieth, July first to August
thirty-first, September first to October thirty-first and November first to December thirty-first.
(b) Such bi-monthly report shall contain:
(1) the name, address and telephone number of such public corporation;
(2) the name, address and telephone number of each lobbyist retained, employed or designated by such public corporation;
(3) copies of any amendments relating to a retainer, employment or designation, as filed in the original statement of registration
pursuant to section one-e of this article;
(4) a description of the general subject or subjects, the legislative bill numbers of any bills and the rule, regulation, and
ratemaking numbers of any rules, regulations, or rates or proposed rules, regulations, or rates on which the lobbyist has lobbied,
and on which such public corporation has lobbied;
(5) the name of the person, organization or legislative body before which the public corporation, or its lobbyists, has lobbied;
(6) (i) the compensation paid or owed to the lobbyist and any expenses expended, received or incurred by the lobbyist for the
purpose of lobbying; provided, however, any such expenses paid by such public corporation to a lobbyist for the purpose of
lobbying on behalf of such public corporation shall be itemized in the same manner as if such public corporation had directly
paid or incurred such expenses.
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(ii) any expenses required to be reported pursuant to subparagraph (i) of this paragraph shall be listed in the aggregate if seventyfive dollars or less and if more than seventy-five dollars such expenses shall be detailed as to amount, to whom paid, and for
what purpose; and where such expenses are more than seventy-five dollars on behalf of any one person, the name of such
person shall be listed.
(iii) for the purposes of this paragraph, expenses shall not include:
(A) personal sustenance, lodging and travel disbursements of each such lobbyist;
(B) expenses, not in excess of five hundred dollars in any one calendar year, directly incurred for the printing or other means
of reproduction or mailing of letters, memoranda or other written communications.
(iv) expenses paid or incurred for compensation other than that of each lobbyist shall be listed in the aggregate.
(v) expenses of more than fifty dollars must be paid by check or substantiated by receipts and such checks and receipts shall
be kept on file by such public corporation for a period of three years.
(c) (1) All such bi-monthly reports shall be subject to review by the commission.
(2) Such bi-monthly reports shall be kept on file for a period of three years and shall be open to public inspection during such
period.
(3) In addition to the filing fees authorized by this article, the commission may impose a fee for late filing of a bi-monthly report
required by this section not to exceed twenty-five dollars for each day that the report required to be filed is late, except that if
the public corporation making a late filing has not previously been required by statute to file such a report, the fee for late filing
shall not exceed ten dollars for each day that the report required to be filed is late.
Credits
(Added L.1999, c. 2, § 2, eff. Jan. 1, 2000. Amended L.2005, c. 1, § 7, eff. Aug. 23, 2005; L.2006, c. 56, pt. K, § 2, eff. April
10, 2006, deemed eff. Jan. 1, 2006; L.2007, c. 14, § 15, eff. April 25, 2007.)
McKinney's Legislative Law § 1-i, NY LEG § 1-i
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Legislative Law (Refs & Annos)
Chapter 32. Of the Consolidated Laws
Article 1-a. Lobbying Act (Refs & Annos)
McKinney's Legislative Law § 1-j
§ 1-j. Semi-annual reports
Effective: September 23, 2016
Currentness
(a) Semi-annual reports shall be filed by any client retaining, employing or designating a lobbyist or lobbyists, whether or
not any such lobbyist was required to file a bi-monthly report, if such client reasonably anticipates that during the year such
client will expend or incur an amount in excess of five thousand dollars of combined reportable compensation and expenses,
as provided in paragraph five of subdivision (c) of this section, for the purposes of lobbying.
(b) Such report shall be filed with the commission, on forms supplied by the commission, by the fifteenth day of July of the
year and by the fifteenth day of January next following the year for which such report is made and shall contain:
(1) the name, address and telephone number of the client;
(2) the name, address and telephone number of each lobbyist retained, employed or designated by such client;
(3) the following information on which each lobbyist retained, employed or designated by such client has lobbied, and on which
such client has lobbied: (i) a description of the general subject or subjects, (ii) the legislative bill numbers of any bills, (iii)
the numbers or subject matter (if there are no numbers) of gubernatorial executive orders or executive orders issued by the
chief executive officer of a municipality, (iv) the subject matter of and tribes involved in tribal-state compacts, memoranda of
understanding, or any other state-tribal agreements and any state actions related to class III gaming as provided in 25 U.S.C.
2701, (v) the rule, regulation, and ratemaking or municipal resolution or ordinance numbers of any rules, regulations, or rates,
or municipal resolutions or ordinances or proposed rules, regulations, or rates, or municipal ordinances or resolutions and
(vi) the titles and any identifying numbers of any procurement contracts and other documents disseminated by a state agency,
either house of the state legislature, the unified court system, municipal agency or local legislative body in connection with a
governmental procurement;
(4) the name of the person, organization, or legislative body before which such client has lobbied;
(5) (i) the compensation paid or owed to each such lobbyist, and any other expenses paid or incurred by such client for the
purpose of lobbying.
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(ii) any expenses required to be reported pursuant to subparagraph (i) of this paragraph shall be listed in the aggregate if seventyfive dollars or less and if more than seventy-five dollars such expenses shall be detailed as to amount, to whom paid, and for
what purpose; and where such expenses are more than seventy-five dollars on behalf of any one person, the name of such
person shall be listed.
(iii) for the purposes of this paragraph, expenses shall not include:
(A) personal sustenance, lodging and travel disbursements of such lobbyist and client;
(B) expenses, not in excess of five hundred dollars, directly incurred for the printing or other means of reproduction or mailing
of letters, memoranda or other written communications.
(iv) expenses paid or incurred for salaries other than that of the lobbyist shall be listed in the aggregate.
(v) expenses of more than fifty dollars must be paid by check or substantiated by receipts and such checks and receipts shall
be kept on file by such client for a period of three years.
(6)(i) the name and public office address of any statewide elected official, state officer or employee, member of the legislature
or legislative employee and entity with whom the client of a lobbyist has a reportable business relationship;
(ii) a description of the general subject or subjects of the transactions between the client of a lobbyist and the statewide elected
official, state officer or employee, member of the legislature or legislative employee and entity; and
(iii) the compensation, including expenses, to be paid and paid by virtue of the business relationship.
(c) (1) All such semi-annual reports shall be subject to review by the commission.
(2) Such semi-annual reports shall be kept on file for a period of three years and shall be open to public inspection during
such period.
(3) Each semi-annual report filed by a client pursuant to this section shall be accompanied by a filing fee of fifty dollars. In
addition to the filing fees authorized by this article, the commission may impose a fee for late filing of a semi-annual report
required by this section not to exceed twenty-five dollars for each day that the report required to be filed is late, except that if
the client making a late filing has not previously been required by statute to file an annual or semi-annual report, the fee for late
filing shall not exceed ten dollars for each day that the report required to be filed is late.
(4) Any client of a lobbyist that is required to file a semi-annual report and:
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(i) that has spent over fifteen thousand dollars in the aggregate for reportable compensation and expenses for lobbying, either
during the calendar year, or during the twelve-month period, prior to the date of this semi-annual report, and
(ii) at least three percent of whose total expenditures during the same period were devoted to lobbying in New York shall report
to the commission the names of each source of funding that has contributed over two thousand five hundred dollars from a
single source that were used to fund the lobbying activities reported and the amount of each contribution received from each
identified source of funding; provided, however, that amounts received from each identified source of funding shall not be
required to be disclosed if such amounts constitute membership dues, fees, or assessments charged by the reporting entity to
enable an individual or entity to be a member of the reporting entity.
This disclosure shall not require disclosure of the sources of funding whose disclosure, in the determination of the commission
based upon a review of the relevant facts presented by the reporting client or lobbyist, may cause harm, threats, harassment, or
reprisals to the source or to individuals or property affiliated with the source. The reporting lobbyist may appeal the commission's
determination and such appeal shall be heard by a judicial hearing officer who is independent and not affiliated with or employed
by the commission, pursuant to regulations promulgated by the commission. The reporting lobbyist shall not be required to
disclose the sources of funding that are the subject of such appeal pending final judgment on appeal.
The disclosure shall not apply to:
(i) any corporation registered pursuant to article seven-A of the executive law that is qualified as an exempt organization by the
United States Department of the Treasury under I.R.C. § 501(c)(3); provided, however, that this disclosure shall apply to any
in-kind donations of staff, staff time, personnel, offices, office supplies, financial support of any kind or any other resources
to any corporation or entity that is qualified as an exempt organization by the United States Department of the Treasury under
I.R.C. 501(c)(4) when such in-kind donations are over two thousand five hundred dollars and from any corporation or entity
that is qualified as an exempt organization by the United States Department of the Treasury under I.R.C. 501(c)(3). In such case
the entity receiving such in-kind donations shall disclose the fair market value and identify the I.R.C. 501(c)(3) entity providing
such in-kind donations and give notice within a reasonable time to the 501(c)(3) entity that it shall be required to file a report
with the department of law pursuant to section one hundred seventy-two-e of the executive law;
(ii) any corporation registered pursuant to article seven-A of the executive law that is qualified as an exempt organization
by the United States Department of the Treasury under I.R.C. § 501(c)(4) and whose primary activities concern any area of
public concern determined by the commission to create a substantial likelihood that application of this disclosure requirement
would lead to harm, threats, harassment, or reprisals to a source of funding or to individuals or property affiliated with such
source, including but not limited to the area of civil rights and civil liberties and any other area of public concern determined
pursuant to regulations promulgated by the commission to form a proper basis for exemption on this basis from this disclosure
requirement; or
(iii) any governmental entity.
The joint commission on public ethics shall promulgate regulations to implement these requirements.
Credits
(Added L.1999, c. 2, § 2, eff. Jan. 1, 2000. Amended L.2005, c. 1, § 8, eff. Jan. 1, 2006; L.2007, c. 14, § 16, eff. April 25,
2007; L.2011, c. 399, pt. A, § 7-b, eff. Aug. 15, 2011; L.2011, c. 399, pt. B, § 2, eff. June 1, 2012; L.2016, c. 286, pt. D, §
2, eff. Sept. 23, 2016.)
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McKinney's Legislative Law § 1-j, NY LEG § 1-j
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Legislative Law (Refs & Annos)
Chapter 32. Of the Consolidated Laws
Article 1-a. Lobbying Act (Refs & Annos)
McKinney's Legislative Law § 1-k
§ 1-k. Contingent retainer
Effective: August 24, 2016
Currentness
(a) No client shall retain or employ any lobbyist for compensation, the rate or amount of which compensation in whole or part
is contingent or dependent upon:
(1) (A) the passage or defeat of any legislative bill or the approval or veto of any legislation by the governor, (B) the
terms, issuance, modification or rescission of a gubernatorial executive order, (C) the terms, approval or disapproval, or the
implementation and administration of tribal-state compacts, memoranda of understanding, or any other tribal-state agreements
and any state actions related to class III gaming as provided in 25 U.S.C. 2701, or (D) the adoption or rejection of any code,
rule or regulation having the force and effect of law or the outcome of any rate making proceeding by a state agency;
(2)(A) the passage or defeat of any local law, ordinance, regulation or resolution by any municipality or subdivision thereof,
(B) the terms, issuance, modification or rescission of an executive order issued by the chief executive officer of a municipality,
or (C) the adoption, rejection or implementation of any rule, resolution or regulation having the force and effect of a local law,
ordinance or regulation or any rate making proceeding by any municipality or subdivision thereof;
(3) any determination by a state agency, either house of the state legislature, the unified court system, municipal agency or
local legislative body with respect to a governmental procurement or a grant, loan or agreement involving the disbursement
of public monies.
(b) No person shall accept such a retainer or employment. Any person who violates this section shall be subject to a civil
penalty not to exceed the greater of ten thousand dollars or the value of the contingent fee, and such violation shall be a class
A misdemeanor.
Credits
(Added L.1999, c. 2, § 2, eff. Jan. 1, 2000. Amended L.2005, c. 1, § 9, eff. Jan. 1, 2006; L.2007, c. 14, § 17, eff. April 25,
2007; L.2016, c. 286, pt. E, § 1, eff. Aug. 24, 2016.)
McKinney's Legislative Law § 1-k, NY LEG § 1-k
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Legislative Law (Refs & Annos)
Chapter 32. Of the Consolidated Laws
Article 1-a. Lobbying Act (Refs & Annos)
McKinney's Legislative Law § 1-l
§ 1-l. Reports of lobbying involving disbursement of public monies
Effective: January 1, 2008
Currentness
(a) Any lobbyist required to file a statement of registration pursuant to section one-e of this article who in any lobbying year
reasonably anticipates that during the year they will expend, incur or receive combined reportable compensation and expenses in
an amount in excess of five thousand dollars shall file with the commission, on forms supplied by the commission, a report of any
attempts to influence a determination by a public official, or by a person or entity working in cooperation with a public official,
with respect to the solicitation, award or administration of a grant, loan, or agreement involving the disbursement of public
monies in excess of fifteen thousand dollars other than a governmental procurement as defined in section one-c of this article.
(b) Such public monies lobbying reports shall contain:
(i) the name, address and telephone number of the lobbyist and the individuals employed by the lobbyist engaged in such public
monies lobbying activities;
(ii) the name, address and telephone number of the client by whom or on whose behalf the lobbyist is retained, employed or
designated on whose behalf the lobbyist has engaged in lobbying reportable under this paragraph;
(iii) a description of the grant, loan, or agreement involving the disbursement of public monies on which the lobbyist has lobbied;
(iv) the name of the person, organization, or legislative body before which the lobbyist has engaged in lobbying reportable
under this paragraph; and
(v) the compensation paid or owed to the lobbyist, and any expenses expended, received or incurred by the lobbyist for the
purpose of lobbying reportable under this paragraph.
(c) Public monies lobbying reports required pursuant to this section shall be filed in accordance with the schedule applicable to
the filing of bi-monthly reports pursuant to section one-h of this article and shall be filed not later than the fifteenth day next
succeeding the end of such reporting period.
(d) In addition to any other fees authorized by this section, the commission may impose a fee for late filing of a report required
by this subdivision not to exceed twenty-five dollars for each day that the report required to be filed is late, except that if the
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lobbyist making a late filing has not previously been required by statute to file such a report, the fee for late filing shall not
exceed ten dollars for each day that the report required to be filed is late.
(e) All reports filed pursuant to this subdivision shall be subject to review by the commission. Such reports shall be kept in
electronic form by the commission and shall be available for public inspection.
Credits
(Added L.2007, c. 14, § 18, eff. Jan. 1, 2008.)
McKinney's Legislative Law § 1-l, NY LEG § 1-l
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Legislative Law (Refs & Annos)
Chapter 32. Of the Consolidated Laws
Article 1-a. Lobbying Act (Refs & Annos)
McKinney's Legislative Law § 1-m
§ 1-m. Prohibition of gifts
Effective: April 25, 2007
Currentness
<[See Executive Order 202 (NY LEGIS EXEC ORDER 202 (2020)), related to the COVID-19 State of
Emergency, and Executive Orders issued subsequent thereto for suspension or modification of this section.]>
No individual or entity required to be listed on a statement of registration pursuant to this article shall offer or give a gift to
any public official as defined within this article, unless under the circumstances it is not reasonable to infer that the gift was
intended to influence such public official. No individual or entity required to be listed on a statement of registration pursuant
to this article shall offer or give a gift to the spouse or unemancipated child of any public official as defined within this article
under circumstances where it is reasonable to infer that the gift was intended to influence such public official. No spouse or
unemancipated child of an individual required to be listed on a statement of registration pursuant to this article shall offer or
give a gift to a public official under circumstances where it is reasonable to infer that the gift was intended to influence such
public official. This section shall not apply to gifts to officers, members or directors of boards, commissions, councils, public
authorities or public benefit corporations who receive no compensation or are compensated on a per diem basis, unless the
person listed on the statement of registration appears or has matters pending before the board, commission or council on which
the recipient sits.
Credits
(Added L.2007, c. 14, § 19, eff. April 25, 2007.)
McKinney's Legislative Law § 1-m, NY LEG § 1-m
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Legislative Law (Refs & Annos)
Chapter 32. Of the Consolidated Laws
Article 1-a. Lobbying Act (Refs & Annos)
McKinney's Legislative Law § 1-n
§ 1-n. Restricted contacts
Effective: January 1, 2006
Currentness
1. During the restricted period, no person or organization required to file a statement or report pursuant to this article shall engage
in lobbying activities concerning a governmental procurement by a state agency, either house of the state legislature, the unified
court system, or a municipal agency, as that term is defined by paragraph (ii) of subdivision (s) of section one-c of this article,
by contacting a person within the procuring entity who has not been designated pursuant to section one hundred thirty-ninej of the state finance law to receive communications relative to the governmental procurement. Further, during the restricted
period, no person or organization required to file a statement or report pursuant to this article shall engage in lobbying activities
concerning a governmental procurement by contacting any person in a state agency other than the state agency conducting the
governmental procurement about that governmental procurement. The prohibitions set forth in this subdivision shall not apply
to any contacts described in subdivision two or three of this section.
2. A complaint by an offerer regarding the failure of the person or persons designated by the procuring entity pursuant to section
one hundred thirty-nine-j of the state finance law to respond in a timely manner to authorized offerer contacts shall not be
deemed to be “lobbying” or “lobbying activities” and shall be exempt from the provisions of subdivision one of this section
and shall be made in writing to the office of general counsel of the state agency, either house of the state legislature or the
unified court system that is conducting the procurement. Further, the following contacts shall not be deemed to be “lobbying”
or “lobbying activities” and shall be exempt from the provisions of subdivision one of this section:
(a) contacts by offerers in protests, appeals or other review proceedings (including the apparent successful bidder or proposer
and his or her representatives) before the governmental entity conducting the procurement seeking a final administrative
determination, or in a subsequent judicial proceeding; or
(b) complaints of alleged improper conduct in a governmental procurement to the attorney general, inspector general, district
attorney, or court of competent jurisdiction; or
(c) written protests, appeals or complaints to the state comptroller's office during the process of contract approval, where the
state comptroller's approval is required by law, and where such communications and any responses thereto are made in writing
and shall be entered in the procurement record pursuant to section one hundred sixty-three of the state finance law; or
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(d) complaints of alleged improper conduct in a governmental procurement conducted by a municipal agency or local legislative
body to the state comptroller's office;
provided, however, that nothing in this subdivision shall be construed as recognizing or creating any new rights, duties
or responsibilities or abrogating any existing rights, duties or responsibilities of any governmental entity as it pertains to
implementation and enforcement of article eleven of the state finance law or any other provision of law dealing with the
governmental procurement process.
3. Nothing in this section shall be deemed to prohibit a person or organization required to file a statement or report pursuant
to this article from contacting a member of the state legislature concerning a governmental procurement in a state agency, the
unified court system, or a municipal agency, as that term is defined by paragraph (ii) of subdivision (s) of section one-c of
this article.
Credits
(Added L.2005, c. 1, § 10, eff. Jan. 1, 2006.)
McKinney's Legislative Law § 1-n, NY LEG § 1-n
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Legislative Law (Refs & Annos)
Chapter 32. Of the Consolidated Laws
Article 1-a. Lobbying Act (Refs & Annos)
McKinney's Legislative Law § 1-o
§ 1-o. Penalties
Effective: April 25, 2007
Currentness
(a)(i) Any lobbyist, public corporation, or client who knowingly and wilfully fails to file timely a report or statement required
by this section or knowingly and wilfully files false information or knowingly and wilfully violates section one-m of this article
shall be guilty of a class A misdemeanor; and
(ii) any lobbyist, public corporation, or client who knowingly and wilfully fails to file timely a report or statement required by
this section or knowingly and wilfully files false information or knowingly and wilfully violates section one-m of this article,
after having previously been convicted in the preceding five years of the crime described in paragraph (i) of this subdivision,
shall be guilty of a class E felony. Any lobbyist convicted of or pleading guilty to a felony under the provisions of this section may
be barred from acting as a lobbyist for a period of one year from the date of the conviction. For the purposes of this subdivision,
the chief administrative officer of any organization required to file a statement or report shall be the person responsible for
making and filing such statement or report unless some other person prior to the due date thereof has been duly designated to
make and file such statement or report.
(b)(i) A lobbyist, public corporation, or client who knowingly and wilfully fails to file a statement or report within the time
required for the filing of such report or knowingly and wilfully violates section one-m of this article shall be subject to a civil
penalty for each such failure or violation, in an amount not to exceed the greater of twenty-five thousand dollars or three times
the amount the person failed to report properly or unlawfully contributed, expended, gave or received, to be assessed by the
commission.
(ii) A lobbyist, public corporation, or client who knowingly and wilfully files a false statement or report shall be subject to a
civil penalty, in an amount not to exceed the greater of fifty thousand dollars or five times the amount the person failed to report
properly, to be assessed by the commission.
(iii)(A) A lobbyist or client who knowingly and wilfully violates the provisions of subdivision one of section one-n of this
article shall be subject to a civil penalty not to exceed ten thousand dollars for an initial violation.
(B) If, after a lobbyist or client has been found to have violated subdivision one of section one-n of this article, a lobbyist or
client knowingly and wilfully violates the provisions of subdivision one of section one-n of this article within four years of such
finding, the lobbyist or client shall be subject to a civil penalty not to exceed twenty-five thousand dollars.
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(iv) Any lobbyist or client that knowingly and wilfully fails to file a statement or report within the time required for the filing
of such report, knowingly and wilfully files a false statement or report, or knowingly and wilfully violates section one-m of
this article, after having been found by the commission to have knowing 1 and wilfully committed such conduct or violation in
the preceding five years, may be subject to a determination that the lobbyist or client is prohibited from engaging in lobbying
activities, as that term is defined in paragraph (v) of subdivision (c) of section one-c of this article, for a period of one year.
(v) Any lobbyist or client that knowingly and wilfully engages in lobbying activities, as that term is defined in paragraph (v)
of subdivision (c) of section one-c of this article, during the period in which they are prohibited from engaging in lobbying
activities, as that term is defined in paragraph (v) of subdivision (c) of section one-c of this article pursuant to this subdivision,
may be subject to a determination that the lobbyist or client is prohibited from engaging in lobbying activities, as that term is
defined in paragraph (v) of subdivision (c) of section one-c of this article, for a period of up to four years, and shall be subject
to a civil penalty not to exceed fifty thousand dollars, plus a civil penalty in an amount equal to five times the value of any gift,
compensation or benefit received as a result of the violation.
(vi) A lobbyist, public corporation, or client who knowingly and wilfully fails to retain their records pursuant to paragraph three
of subdivision (c) of section one-e of this article, subparagraph (v) of paragraph five of subdivision (b) of section one-h of this
article, or paragraph five of subdivision (b) of section one-j of this article shall be subject to a civil penalty in an amount of two
thousand dollars per violation to be assessed by the commission.
(c)(i) Any assessment or order to debar shall be determined only after a hearing at which the party shall be entitled to appear,
present evidence and be heard. Any assessment or order to debar pursuant to this section may only be imposed after the
commission sends by certified and first-class mail written notice of intent to assess a penalty or order to debar and the basis for
the penalty or order to debar. Any assessment may be recovered in an action brought by the attorney general.
(ii) In assessing any fine or penalty pursuant to this section, the commission shall consider: (A) as a mitigating factor that the
lobbyist, public corporation or client has not previously been required to register, and (B) as an aggravating factor that the
lobbyist, public corporation or client has had fines or penalties assessed against it in the past. The amount of compensation
expended, incurred or received shall be a factor to consider in determining a proportionate penalty.
(iii) Any lobbyist, public corporation or client who receives a notice of intent to assess a penalty for knowingly and wilfully
failing to file a report or statement pursuant to subdivision (b) of this section and who has never previously received a notice of
intent to assess a penalty for failing to file a report or statement required under this section shall be granted fifteen days within
which to file the statement of registration or report without being subject to the fine or penalty set forth in subdivision (b) of
this section. Upon the failure of such lobbyist, public corporation or client to file within such fifteen day period, such lobbyist,
public corporation or client shall be subject to a fine or penalty pursuant to subdivision (b) of this section.
(d) All moneys recovered by the attorney general or received by the commission from the assessment of civil penalties authorized
by this section shall be deposited to the general fund.
Credits
(Added L.2007, c. 14, § 20, eff. April 25, 2007.)
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Notes of Decisions (5)

Footnotes
1
So in original (“knowing” should be “knowingly”).
McKinney's Legislative Law § 1-o, NY LEG § 1-o
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Legislative Law (Refs & Annos)
Chapter 32. Of the Consolidated Laws
Article 1-a. Lobbying Act (Refs & Annos)
McKinney's Legislative Law § 1-p
§ 1-p. Enforcement
Effective: January 1, 2006
Currentness
(a) All statements and reports required under this article shall be subject to a declaration by the person making and filing such
statement and report that the information is true, correct and complete to the best knowledge and belief of the signer under
the penalties of perjury.
(b) The commission shall be charged with the duty of reviewing all statements and reports required under this article for
violations, and it shall be their duty, if they deem such to be wilful, to report such determination to the attorney general or
other appropriate authority.
(c) Upon receipt of notice of such failure from the commission, the attorney general or other appropriate authority shall take
such action as he deems appropriate to secure compliance with the provisions of this article.
Credits
(Formerly § 1-o, added L.1999, c. 2, § 2, eff. Jan. 1, 2000. Renumbered § 1-p, L.2005, c. 1, § 10, eff. Jan. 1, 2006.)
McKinney's Legislative Law § 1-p, NY LEG § 1-p
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

1

§ 1-q. Record of appearances, NY LEG § 1-q

McKinney's Consolidated Laws of New York Annotated
Legislative Law (Refs & Annos)
Chapter 32. Of the Consolidated Laws
Article 1-a. Lobbying Act (Refs & Annos)
McKinney's Legislative Law § 1-q
§ 1-q. Record of appearances
Effective: January 1, 2006
Currentness
The commission shall promulgate all rules or regulations and any procedures, forms, or instructions necessary to implement
the provisions of section one hundred sixty-six of the executive law relating to the quarterly filing of the record of appearances
before regulatory agencies.
Credits
(Formerly § 1-p, added L.1999, c. 2, § 2, eff. Jan. 1, 2000. Renumbered § 1-q, L.2005, c. 1, § 10, eff. Jan. 1, 2006.)
McKinney's Legislative Law § 1-q, NY LEG § 1-q
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Legislative Law (Refs & Annos)
Chapter 32. Of the Consolidated Laws
Article 1-a. Lobbying Act (Refs & Annos)
McKinney's Legislative Law § 1-r
§ 1-r. Publication of statement on lobbying regulations
Effective: January 1, 2006
Currentness
The commission shall publish a statement on lobbying regulations setting forth the requirements of this article in a clear and brief
manner. Such statement shall contain an explanation of the registration and filing requirements and the penalties for violation
thereof, together with such other information as the commission shall determine, and copies thereof shall be made available to
the public at convenient locations throughout the state.
Credits
(Formerly § 1-q, added L.1999, c. 2, § 2, eff. Jan. 1, 2000. Renumbered § 1-r, L.2005, c. 1, § 10, eff. Jan. 1, 2006.)
McKinney's Legislative Law § 1-r, NY LEG § 1-r
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Legislative Law (Refs & Annos)
Chapter 32. Of the Consolidated Laws
Article 1-a. Lobbying Act (Refs & Annos)
McKinney's Legislative Law § 1-s
§ 1-s. Public access to records; format of records and reports
Effective: January 1, 2006
Currentness
The commission shall make information furnished by lobbyists and clients available to the public for inspection and copying
in electronic and paper formats. Access to such information shall also be made available for remote computer users through
the internet network.
Credits
(Formerly § 1-r, added L.1999, c. 2, § 2, eff. Jan. 1, 2000. Renumbered § 1-s, L.2005, c. 1, § 10, eff. Jan. 1, 2006.)
McKinney's Legislative Law § 1-s, NY LEG § 1-s
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Legislative Law (Refs & Annos)
Chapter 32. Of the Consolidated Laws
Article 1-a. Lobbying Act (Refs & Annos)
McKinney's Legislative Law § 1-t
§ 1-t. Advisory council on procurement lobbying
Effective: August 23, 2005
Currentness
(a) There is hereby established an advisory council on procurement lobbying. The council shall be composed of eleven members
as follows:
(1) the commissioner of the office of general services, or his or her designee, who shall be chair;
(2) the commissioner of the state department of transportation, or his or her designee;
(3) the director of the division of the budget, or his or her designee;
(4) three members appointed by the governor as follows: (i) one member shall be representative of public authorities or
public benefit corporations, (ii) one member shall be a representative of local governments, and (iii) one member shall be a
representative of the contracting community;
(5) one member appointed by the temporary president of the senate;
(6) one member appointed by the speaker of the assembly;
(7) one member appointed by the chief judge of the court of appeals;
(8) the state comptroller, or his or her designee;
(9) one member appointed by the mayor of the city of New York.
(b) The members of the council shall receive no compensation for their services, but shall be allowed their actual and necessary
expenses incurred in the performance of their duties.
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(c) The council shall provide advice to the commission with respect to the implementation of the provisions of this article as
such provisions pertain to procurement lobbying.
(d) The council shall annually report to the legislature any problems in the implementation of the provisions of this article as
such provisions pertain to procurement lobbying. The council shall include in the report any recommended changes to increase
the effectiveness of that implementation.
(e) The council may, pursuant to section one hundred thirty-nine-j of the state finance law, establish model guidelines for:
(1) contacts during the restricted period between designated staff of a state agency, either house of the state legislature, the
unified court system, or a municipal agency, as that term is defined in paragraph (ii) of subdivision (s) of section one-c of this
article, involved in governmental procurements and officers or employees of offerers, or officers or employees of subcontractors
of offerers, who are charged with the performance of functions relating to contracts and who are qualified by education, training
or experience to provide technical services to explain, clarify or demonstrate the qualities, characteristics or advantages of
an article of procurement. Such authorized contacts shall: (i) be limited to providing information to staff of a state agency,
either house of the state legislature, the unified court system, or a municipal agency, as that term is defined in paragraph (ii)
of subdivision (s) of section one-c of this article, to assist them in understanding and assessing the qualities, characteristics or
anticipated performance of an article of procurement, (ii) not include any recommendations or advocate any contract provisions,
and (iii) occur only at such times and in such manner as authorized under the procuring entity's solicitation or guidelines and
procedures. For the purposes of this paragraph, the term “technical services” shall be limited to analysis directly applying any
accounting, engineering, scientific, or other similar technical disciplines;
(2) contacts between offerers and public officials and officers or employees of the unified court system during the preparation
of specifications, bid documents or request for proposals, invitation for bids, or any other method for soliciting a response from
offerers for a procurement contract prior to the restricted period.
(f) The council shall: (1) by December thirty-first, two thousand five submit a preliminary report to the governor and legislature
on potential implementation issues arising out of the procurement lobbying provisions as set forth in this article that were added
by a chapter of the laws of two thousand five that added this section that are to take effect on January first, two thousand six, and
(2) by October thirtieth, two thousand seven, submit a report to the governor and legislature on the effects of the procurement
lobbying provisions as set forth in this article including but not limited to any changes in the number and nature of offerers
after January first, two thousand six.
Credits
(Added L.2005, c. 1, § 12, eff. Aug. 23, 2005.)
McKinney's Legislative Law § 1-t, NY LEG § 1-t
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
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McKinney's Legislative Law § 1-u
§ 1-u. Applicability of certain laws
Effective: August 23, 2005
Currentness
The provisions of this article including, but not limited to, any proceeding or hearing conducted pursuant hereto, shall be subject
to the applicable provisions of the state administrative procedure act and section seventy-three of the civil rights law.
Credits
(Added L.2005, c. 1, § 12, eff. Aug. 23, 2005.)
McKinney's Legislative Law § 1-u, NY LEG § 1-u
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 96. Some statute sections may be more current, see
credits for details.
End of Document

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

1

