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Criminal Record Seating: The Time Has Come

By Rack Collins

Fhis article appeared in the June edition of the Nassau Lawyer.

‘We live in an age of divided politics, where the Left and the Right seem like they cammot bridge
the chasm on even minor issues, et alone many of the more serious issues facing our country. So, when
politicians from opposite sides of the aisle who do not see eye-to-eye on almost anyihing come together
to introduce legisiation in Congress, it 1s noteworthy. What issue can bring both sides together? For
Republican Senator Rand Paul of Kentucky and Democratic Senator Cory Booker of New Jersey, that
issue is the sealing or expungement of criminal records relaring to nonviolent offenses.’

After a person is convicted of a crime, either via plea or after wrial, the judge imposes sentence
and the defendant then serves that sentence, whether it is a period of incarceration, a term of probation,
or the pertormance of commumty service. What happens next, however, is that reentry into productive
society is hampered by the easy discoverability of a cruninal conviction as part of a routine back ground
check. As a result, those with convictions are chronically unemployed or inderemployed, with a
percentage needing taxpayer-subsidized assistance to survive.? Recognizing that a criminal conviction
presens countless obstacies including hurdles to employment, education, and housing,” these federal
legisiators from both sides of the aisle are sponsoring a “second chance™ bill to lessen the collateral

consequences of a federal criminal convietion.?

PREDFEM AcL S, 827, 115t Cong. (2017},

* John Madcolm & Jobn-Michael Seibler, Coilateral Consequences: Protecting Public Safety or Encowoging Rocidivism?, The Heritage
Found. Lezad Memonindum Na. 200 (Mar. 7, 2017), qwideole at ips:/goo.ghihyg6CR.
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Sealing in New York

At the state Jevel. the same issue bounced around Albany for many vears. with the support of the
Nassau County Bar Association and the New York State Bar Association (NYSBA). As Co-Chair of the
NYSBA Criminal Justice Section’s Sealing Committee, [ helped draft the Report and Recommendations
on criminal record scaling that was adopted as NYSBA policy in 2012, For five years, T was part of a
broader coalition inn support of various record sealing bills that were introduced in Albany, but none
passed . . . until now.

In April, New York joined the ranks of many states nationwide by enacting a broad crimuinal
record sealing statute: Criminal Procedure Law section 160.59.° The far-reaching impact of this change
in the law, which becomes effective in October, will improve the lives of thousands of ex-offenders and
their families.

Prior to section 160.39, the state’s only sealing law was limited to circumstances in which the
person completed a judicially sanctioned substance abuse treatment program as part of his or her
sentence.” That sealing law contains a “spring-back provision,” so if sealing is granted on a case but the
person is subsequently rearrested on new charges, the scaled records are no longer deemed sealed.® That
law does not extend the benefit of record sealing beyond those who struggled with drug or aicohol
addiction and sought proper treatment as a condition of their sentence. Possession crimes, non-violent
offenses. or a first-time DWI conviction would remain forever a part of a person’s record. No matter
how many vears passed without any new contact with the criminal justice system, these was no

mecharism under the law to seal these convictions from public view. As a result, thousands ol non-

N.Y. State Bur Ass’n, Seakng Records of Conviction Regarding Certain Crames (2012), avasiable o https:iigoo. g ROaS{M.
* At the time of this article’s publishing, the law has not been printed in an official reporter, bt is available orbine ot hitps:f/goo.gl/schQPF,
7 Crim, Proc. Law § 160.58
T'Fhe records will remadn sealed it the new charges result m a dismissal or noncriminal dispossoon,
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viclent first time offenders in New York lived with the stigma of a criminal conviction, even decades
after their sentence concluded and their debt to society was paid.

Section 160.39, passed as part of the 201718 budget negotiations, changes that and expands
criminal record sealing to many non-violent crimes. both misdemeanors and felonies. Violent offenses
and sex oftenses are excluded from eligibility, as are people with two or more felony convictions or
more than two misdemeanor convictions. The law permits two eligible offenses to be sealed, but not
more than one eligible felony offense may be sealed. Sealing eligibility begins ten years from the date
that sentence was imposed (the time 1s tolled if the person is incarcerated), provided there have been no
new convictions since then. '

The Mechanics and Effects of Sealing

To start the sealing process, the law directs that an application be filed with the cowt, addressed
to the judge who oversaw sentencing. Should that judge no longer be on the bench, then the application
is to be filed with the supervising judge. A copy must be served on the local District Attorney, and the
prosecutor is given 45 days to file an opposition. [f the DA’s office opposes. then the judpe must
conduct a hearing. '

Every sealing application must include a swom statement by the applicant detailing the reasons
why the court should exercise its discretion and grant sealing. This statement is the applicant’s chance to
explain how living with the stain of a criminal conviction has negatively impacted his or her life, and
also to demonstraie the extent of the positive changes that have been made over the years. Diplomas,
=mployment history, character reference letters, and other “supporting documentation” are permutted to

be included as exhibits. The applicant’s statement, along with any extubits, should aid the judge in

H Crien, Proc, Law § 160.5%(2)a), (3%h). (5)
2 14§ 16059022, (d).



determining the character of the applicant and the important etfect that sealing would have on
productive reintegration into society.'”

If sealing is granted, then the conviction and any records related to that conviction are sealed and
would only be made avatlable to law enforcement in select circumstances. The new law does not
contain a “spring back provision,” so a subsequent conviction would not reopen previously sealeed cases.
The practical effect of sealing is that the conviction would no longer appear on a backpround check and
information related to the conviction does not have to be disclosed when applying for employment,
housing, or educational opportunities.® It is as if the sealed record never huppened, and the applicant
can finally close that chapter in his or her hife.

The Federal REDEEM Act

Senators Paul and Booker seek to bring a simikar “second chance™ opportunity 1o the tederal
level through the Record Expungement Designed to Enhance Employment Act of 2017, or “REDEEM
Act.”1? There is no current federal statute that allows for the sealing of federal convictions. The
ZEDEEM Act would change that, and wonld give those convicted of nonviolent crimes the chance to
petition the court to have their records sealed.

Speaking in support of the legislation, Senator Paul said, *“The biggest impediment to civil rights
snd employment in our country is a criminal record. Our current system is broken and has trapped tens
nf thousands of young men and women in a cycle of poverty and incarceration. Many of these young
neople could escape this trap if criminal justice were retormed, 1f records were expunged after time

served. and if non-violent crimes did not become a permanent blot preventing employment.”™!

% See id, § 160.592XbBYY)AT).

*hd §160.55(8Y, (9)

P REDEEM Act, $. 827, 115th Cong. (2017),

*1 Press Refease, Senztor Cory Booker, U.S. 3cpakors Booker and Paul Introduce Legisiation Calling for Criminal Justice Reform tJuly 8,
*(}14), btips:fwww booker.sepate. goviip=press_releasedid=100.



The bill digects the judge considering a sealing application to weigh the interest of public
knowiledge and safety, plus the government’s interest in maintaining the accessibility of the protected
information, against the conduct and demonstrated desire of the petitioner to be rehabilitated anc
positively contribute to the conununity, and the interest of the petitioner in having the protected
information sealed. Additionally, the law would specifically direct the court to consider the impact a
canviction has on the petitioner to secure and maintain employment.*

The REDEEM Act would incentivize states 1o create sealing laws in line with the federal statute
by prioritizing those states in certain grant applications. The law would similarly incentivize states to
increase the age of criminal responsibility to 18.2° This would be good news for New York. now that its
laws have been changed.

Criminal Procedure Law section 160.59 comes after years of tireless work by members of many
organizations and individuals. The sponsors—Democratic New York State Assemblyman Joseph R.
Lentol and Republican State Senator Patrick M, Gallivan—reached across the aisle to get the job done.
The new law will have profound beneficial effects on people throughout New York whosa lives have
been derailed by the lasting impact of a criminal record. The same opportunity is sorely needed at the
federal level o permit thousands more to put their convictions behind them. With Rand Paul amd Corey

Booker agreeing on an issue, this is clearly an idea whose time has come.

Rick Collins is the NCBA Vice-Presicgeni. 4 former prosecutor, he practices crimin defense in
multiple jurisdictions as a principal in Collins Gann McCloskey & Barry PLLC. He acknowledges the

cordribugions of NCBA member Philip Nash, Esq. in preparing this article.

18,827 § 2a).
GHO§6.



§ 160058 Conditional sealing of certain controlled..., NY CRIM PRO § 160,58

Mcki ‘s Consolidated Laws of Ne rk Annotated
Crmninal Procedure Law {Refs & Annos)
Chapter 11-a. Of the Consolidated Laves (Refs & Annos)

Part Two, The Pringipal Proceedings
Artiele 160. Fingerprinting and Photographing of Defendant Afsex Arrest--Critviaed Idesiifipealion
Records and Statisties (Refs & Apnos)
McKinney's CPL § 160.58

5 160 5% Conditional sealing of certain controlled substance, maribmana or specified offense convictions

Eltective: June 6, 2006
Lurrentness

i. A defendant convicted of any offense defined wn zrticle two hundred twenty or two hundred rwenty-one of the penal
law or a specified offznse defined m subdivision five of section 410.91 of this chapter who has successfully oowapleted a
iudicial diverston program under article two hundred sixtecn of this chapter, or one of the programs heretofore knowa
a5 drug treatment alternative to prison or another judicially sanctioned drug treatment program of similar duration,
requirernents and level of supervision, arud has completed the sentence imposed for the offense or offenses, is eligible to
have snch offense or offenses sealed pursuant to this section.

7 The court that sentenced the defendant to a judicially sanctioned drug treatment prograni may on ils own modion, or on
the defendant's motion, order that ail official records and papers relating to the arrest, prosecution and conviction which
sesulted m the defendant’s participation m the judicially sanctioned drug treatment program be conditionalby sealed, In

uch case, the court may also conditionally seal the arrest, prosecution and convictioa records for 110 more than three
of the defendant's prior eligible mnsdemeanors, which for purposes of this subdwvision shail be Bmited to misdemeanor
offenses defined in article two hundred twenty or bwo hundred twenty-one of the penal law. The court may oxily seal the
records of the defendant’s arrests. prosecuiions and convictions when:

(2) the seatencing court has regguested and received trom the division of crinnnal justice services or the Federal Bureau
of Investigation a fingerprint based criminal istory record of the defendant, including any seated or suppressed
mformation. The division of criminal justice services shall also include a criminal history report, if any. from the Federal
Burean of Invesugation regarding any criminal history informaticn that occurred in other jurisdictions. The division 13
lereby anthorized to recerve such mtormanion irom the Federal Bureau of Investigation for this purpose. [The parties
:hal] be permtted to examine these records;

‘) the defendant or court nas identified the misdemeanor conviction or convictions for which relief may be grauied;

(¢} the court has received docnmentation that the sentences inposed on the eligible misdemeanor couvictions have been
completed, or if no such docirnentation is reasonably available, a sworn affidavit that the sentences imposed on the
orior misdemeanors have been completed; and

WESTLAW & 2077 Thomaen Rewers. No claun 0 eriginal LS. Govemment Works,



§ 160.58 Conditional sealing of certain controlled..., NY CRIM PRO § 160,58

{11y the court has notified the district attorney of each jurisdiction in which the defendant has been convicted of an offense
with respect 10 which sealing is sought, and the court or courts ot record for such offenses, that the court is considering
sealing the records of the defendant's eligible misdemeanor convictions. Both the district attorney and the cowrt shall he
civen a reasonable opportumity, which shall not be less than thirty days, in which to comment and submit matenals to
aid the court in making such a determination.

3. At the request of the defendant or the district attorney of 4 county in which the defendant commitied a crime fhatis the
subject of the sealing application, the court may condnct a hearing to consider and review any relevant evidence offered
by either party taat would aid the court in its decision whether to seal the records of the defendant's arrests, prosecutions
and convictions. In making such 2 determination, the court shail consider any relevant factors, inchuding but saot limited
to: £1) the circomstances and seriousness of the offense or offenses that resolted in the conviction or convictions; (ii) the
character of the defendant, including his or her completion of the judicially sanctioned treatment program us describad
in subdivision one of this section; (1i) the defendant's criminal mstory;, and (¥v) the impact of sealing the defendant's
records wpon bis or her rehabilitation and his or her successful and productive reentry and reiniegration into society,
and on public safety.

1. When a court orders sealing pursuant 1o this section, all official records and papers relating 1o the arrests. prosecutions,
and convictions. incheding all duplicates and copies thereof, on file with the division of crammal justice services or any
court shall be sealed and not made available to any person or public or peivate agency, provided, however. the division
:hal] retain any fingerprints, palmprints and photographs, or digital images of the same.

5. When the court orders sealing pursuant 1o this section. the clerk of such court shall immediately notly the
compmssioner of the division of crimmal justice services, and any court that sendenced the dafendant for an offense which
Las been conditionally sealed, regarding the records that shall be sealed pursuant to this section.

6. Recards sealed pursuant 1o this subdivision shall be made available to:

12} the defendant or the defendant’s designated agent;

ib) qualified agencies. as defined in subdivision nine of section eight hundred thirty-five of the execulive iaw, and federal
uid state [aw enforcement agencies, when acting within the scope of their law enforcement duties; or

(¢) any state or local officer or agency with responsibility for the issuance of hcenses to possess guns, when the person
has made apphcation for such a license; or

d) any prospective emplover of a police officer or peace officer as those terms are defined in subdivisions thirty-three
and thxty-tour of section 1.20 of this chapter, in relation to an application for employrent as a police officer or peace
officer; provided, however, that every person who is an applicant for the position of pelice officer or pesce officer shall be

WESTLAW O 2097 Thomaon Reulers. No clsim to engaa (.S, Gavertumant Waorks, 2




§ 169.58 Conditional sealing of certain controiled..., NY CRIM PRO § 160.58

furnished with a copy of all records obtained under this paragraph and afforded an opportunity to make an explanation
thereto

7. The court shall not seal the defendant’s record pursuant to this section while any charged oifense is pending.

8. 1f, subsequent to the sealing of records purswant to this subdivision, the person who is the subject of such records is
arrested for or formally charged with any nnsdemeanor or fetony offense. such records shall be unsealed itnamiediatedy
and remam unsealed; provided, however, that if such new misdemeanor ov fielony arrest resuits in a termination i favor
of the accused as defined in subdivision three of section 168.50 of this article or by conviction for & non criminal offense
as described 1n section 160,33 of this article. such wnsealed records shall be conditionally sealed pursuant to this section.

Credits
{Added L.2009, ¢c. 56, pt. AAA, § 3, eff. June 6. 2009.)

Pditers' Notes

PRACTICE COMMENTARIES

oy Peter Preiser

2009

This section was enacted i 2009 to offer oflenders whose ciiminal conduct had been found to be substantially
influenced by substance abuse and subsequently demonstrated successiul compietion of a treatment program
o way of clearing their past criminal records. 1t was enacted as a concomitant of a judicial diversion programn
established by the same bill (see CPL article 216, § 216.00, 216.05).

Basically the opportunity to scal the record of prior arrests and convictions appiies to those whe have been
convicted of any crime defined o drug oftense Penal Law articles 220 or 221 plus offenders convicied of one of’
the “specified” non drug crimes defined 1n CPL § 410.91 who was sentenced after successtid completion of the
new diversion program defined in CPL article 216, or of a similar yudicially sponsored program colloquially
krown as “drug treatineot alternative to prison” (or “DTAP™)

Where a defendant qualifies under this section the court on it's own motion or upon application of the defendant
may order that al efficial records and papers relating to the arrest, prosecution and conviction of the offense
that resulted in participation in the drug treatment program be conditionally sealed. In such case the court also
may conditionaliy seal the records periaining to three prior drug misdemeanor arrests and convictions (subd.
2). Ehigibality is not available where defendant is subject to a pending charged offense (subd. 7).

Conditional sealing is in the discretion ot the sentencing court which must first recetve arly extensive
backgrouad eformation, inclading not only defendant’s prior convictions but also information as to evidence
that was sappressed before trial. Where poior convicions ocenrred in another county the district attomey
of that county must be notified aud have an opportumty to comment {subds. 2 {d), 3). Afier receiving the

WESTLAW 2017 Thomson Reuders, No <ibin o anginal tLS Government Works, 3
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§ 160.58 Conditional sealing of certain controlied..., NY CRIM PRO § 160.58

appropriate mformation the court may conduct a heuring upon apphication of the defendant or of a district
attorney of one of the couaties involved to consider any relevant evidence that would aid the coumrt in its
decision whether to seal the records. In so doing the criteria for decision will be based upon the circumstances
and setiousness of defendant's criminal conduct, defendant’s churacter, his or her successful completion of the
Jjudiciaily sanctioned treatment program, past criminal history, and the mmpact of sealing wpon prospecsts for
defendant's successful and productive integration into societv as well as public safety (subd. 3).

Seafing under this section 1s pretty much the same as under CPL § 160,50, but availability of the records is

nroader because of the inclusion of other agencies as defined in Executive Law § 335 [9] and access is granted
for law enforcement agencies acting within the scope of their duties withowt the requirement of 3 wmotion to the

~ourt 1o demonstrate need for the nformation (subds. 4-6).

Unlike sealtng under CPL § 160,50 or 160.55, sealing under this section is conditional, because the recorcls wail
inmmediately be reopened if the defendant is subsequently arrested or charged with any orime. But if the charge
fr that new crume is sealed In avcordence wiih the provisions of CPL 8§ 160.50 or 160.55 the charges sealed
iereumnder will be reseated subject to the same condition (subd. §).

Notes of Decisions {111

MeKinney's CPL § 160.58, NY CRIM PRO § 160.58
Current through 1..2017, chapiers 1 to 334,

= e e e a2 S Doocen

Eud of Dowvanent ¢ 2017 Thomson Remers. No claim to origing) 118, Governnnen: Waorks,

WESTLAW 25 2077 Thomeon Reaters, Me clarr o adgmat U.S, Government Warks,
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CPL § 160.58 - 2009 statute enacted to aid only those whose drug or alcohol addiction
led them to commit crimes.
o Apptlicant must have completed a “judiciaily sanctioned” drug treatment prog ram
= Used primarily by current drug courts
o under-utilized statute
o If granted, records conditionaily sealed
= “spring-back provision” effectively placing the person on lifetime probation

to retain the sealed status



§ 160.59 Sealing of certain convictions, NY CRIM PRO § 160,59

McKmuey's Comsolidated Laws of New York Annotated
Criminal Procedimre Law (Refs & Annos)
Chapter 11-a. Of the Conscolidated Laws (Refs & Annos)
Part Two. The Principal Proceedings
Title H. Preliminary Proceedings in Local Criminal Court
Article 00, Fingerprinting and Photographing of Defendant After Arrest—Crimninad Tdentifacation
Racords and Statistics (Refs & Annos)

MecKinney's CPL § 160.59

i 160.59 Sealing of certain convictions

Effective: October 7, 2017

<{Eff. Oct. 7. 2017.]>

L. Detinitions: As used in this section, the following terms shall have the following meanings:

(4) “Eligible otfense” shall mean any crime defined in the laws of this state other than a sex offense defined in article one
hundred thirty of the penal law, an offense defined in article two hundred sixty-three of the penal law, a felony offense
defined in article one hundred twenty-five of the penal law, a violent felony offense defimed m section 70.02 of the penal
law, a class A felony offense defired in the penal faw. a felony offense defined in article one hundred five of the penal
law where the underlying offense is not an ehgible offense, an attempt 1o commit an offense that is not an ekgible offense
if the attempt 15 a fefony, or an oftense for which registration as a sex offender is required purswant to articls six-C of
the correction law, [*or the purposes of this section, where the defendant is convicted of more than ooe chable offense,
committed as part of the same crimmal transaction as defmed in subdivision two of section 40,10 of this chaprer, those
offenses shall be considered one eligible offense.

{b) “Sentencing judge” shall mean the judge who pronounced sentence upon the conviction under consideration, or if
ihat judge is no longer sitting i a court in the jurisdiction in which the conviction was obtamed, anv other judge who is
sitting in the criminal court where the judgment of conviction was entered.

1-a. The chiet administrator of the courts shall, pursuant to sectioy 10,40 of this chapter, prescribe a torm application
which may be used by a defendant to apply tor sesling pursuant to this section. Such form application shall mclude all
the essential elements reguired by this section to be included in an apphcation for sealing. Nothing in this subdivision
hall be read to require a detendant to use such form apphication to apply for sealing.

2. {a) A defendant who kas been convicted of up to two eligible offenses but not more than one felony offense may
apply to the court i wiuch he or she was convicted of the most serious offense to have such conviction or convictions
sealed. If all offenves are offenses with the same classification, the application shall be made 1o the court in which the
defendant was last convicred.

WESTLAW @ 2047 Thamsdan Re u‘v 8, Nm,!. in b orginal V.S, Goavernmnnt Works. !




§ 160.59 Sealing of certain convictions. NY CRIM PRO § 160.59

(b} An appheation shall contam (1) a copy of a certificate of disposition o¢ other similar doctmentation for any offense
for which the defendant has been convicied. or an explanation of why such certificate or other documentation is not
available; (11} a sworn stateroent of the detendant as to whether he or she has fided, or then intends to file, 3ny appEcation
for sealing of any other chimble offense; (iii) a copy of any other such application that has been filed; (iv) a swora statement
as to the conviction or convictions for which relief is being sought; and (¥) a sworn statement of the reason or reasons
why the court should, in its discretion, grant such sealing, along with any supporting docunentation.

{c) A copy of any application for such sealing shall be served upon the district attorney of the countv i which the
comviction, or, if more than one, the convictions, was or were obtained. The district attorney shall notify the co vt within
forty-five days if he or she objects to the application for sealing,

(dY When such application is filed with the court, it shali be assigned to the sentencing judge unless more than one
application 1s filed in which case the apphcation shall be assigned to the county court or the supreme cowrt of the county in
which the craminal conrt is located, who shall request and receive from the division of criminal justice services a tingerprint
based crininal history record of the defendant, including uny sealed or suppressed recoeds. The division of crinnal
justice servaces also shall include a creminal history repert, if any, from the federal bureau of jwvestigation regarding
ary erimina festory mformation that occurred m other jurisdictions. The division is hereby arthonized to receive such
inforination from the federa! burean of investigation for this putpose, and to make sach information available to the
court, which may make this information available to the district attorney and the defendant.

3. The sentencing judge, or county or supreme court shall summanly deny the defendant's application when:
{a) the defendant is required to register as a sex offender pursuant to article sax~-C of the correction law; or

{b) the defendant has previously obtained sealing of the maximum number of convictions allowable under section 160,58
of the crimimal procediue law; or

() the defendant has previously obtamned sealing of the maxunum number of convictions allowable under subdivision
four of this section; or

{d) the thme period specified in subdivision five of this section has not yet been satisficd; or

{e) the defendant has an undisposed arrest or charge pending; or

(£} the defendant was convicted of any crume after the date of the entry of judgement of the last conviction for which
scatiog 15 sought; or

WESTLAW  © 2017 Thomeon Reuints No alarn io oorpnal U5, Government Works, p




§ 160.52 Sealing of certain convictions, NY CRIM PRO § 160.59

{g) the defendant has failed to provide the court with the required sworn statement of the reasons why the cotart should
grant the reliefl requested; or

(h) tlee defendant has been convicted of two or more felonies or more than two crimes,

4. Provided that the application is not summarily denied for the reasons set forth i subdivision three of this section, a
defendant who stands convicted of up to two eligible offenses, may obtain seaking of no mote than two eligible offenses
but not more than one telony offense.

3. Any eligible offense may be seaicd only after at least ton years have passed since the imposition of the senience on
the defendant’s latest conviction or, if the defendant was sentenced 1o a period of ncarceration, including 2 period of
invarceration mmposed in conjnnction with a sentence of probation. the defendant's latest release from mcarceration.
[n calcuiating the ten year period under this subdivision, any period of time the defendant spent incarcerated after the
conviction for which the apphication tor sealimg is sought, shall be excluded and such ten vear perind shall be extended
by a period or periods equal to the time served under such incarceration.

6. Upon determining that the application is not subject to mandatory denial pursuant 1o subdivision three of this section
and that the apoplication is opposed by the district attorney, the sentencing judge or county or suprene court shall conduct
a hearing on the application in order to consider any evidence offered by either party that woukd aid the sentenacing judge
in his or her decision whether (o seal the records of the defendant's convictions. No hearing is required if the district
attorney does not oppose the application.

7. In considering awry such application, the sentencing judge or counly or supreme court shall congder any relevant
factoss, mehading but not imited to:

{a) the amouwnt of thme that has elapsed since the defendant's last conviction;

{b) the cirenmstances and seriousness of the offense for which the defendant is seeking relief, including whether the arvest
charge was not an eligible offense;

{c) the circumstances and seriousness of any other offenses for which the defendant stands convicted,

{d) the character of the defendant, including any measures that the defendant hag taken toward rehabilitution, such
a5 participatmg in treatment programs, work, or schooling, and participatiog in community service or other volunieer
Prograsns;

{¢) any statements made by the victim of the offense for which the defendant is seeking relief;

WESTLAW O 2017 Thomsen Realses, No lann o orhgnal U.S, Govsmiment Works. ;]



§ 160.59 Sealing of certain convictions, NY CRIM PRO § 160.59

{fy the impact of sealing the defendant’s record upon his or her rehabilation and upon his or her successful and
productive reentry and reintegration into society; and

{g) the smpact of sealing the defendant’s record on public safety and upon the public's confidence 10 and respect for the
Law.

2. When 2 sentencing judge or county or supreme court orders sealing pursuant to this section, all official records and
papers relatng to the arrests. prosecutions, and convictions. including all dupkxates and copies thereof, on file with the
civision of criminal justice services or any court shall be seaied and not made available to any person ot public or private
agency except as provided for in subdivision nine of this section; provided, however. the division shall retain any fuger-
prints, pakmprints and photographs, or digital images of the same. The clerk of such court shall imeraediately notify the
comsmissioner of the division of criminal justice services regarding the records that shall be sealed pursuant to this section,
The clerk also shall noufy any court in which the defendant has stated, pursuant to paragraph (b) of subrdivision two of
this section, that he or she has filed or intends to file an application for sealing of any otber eligible offense.

9. Records sealed pursuant to this section shail be made available to;
{a) the defendant or the defendant's designated ageny;

{b} qualified agencies, as defined in subdivision nine of section e1ght hundred thirty=five of the executive law, and federal
and state law enforcement agencies, when acting within the scope of their law enforcement duties; or

(¢) ary stake or local officer or agency with responsibility for the issuance of licenses to possess guns, when the person
has made application for such a license; or

(d) any prospective employer of a police officer vr peace officer as those terms are defined m: subdivisions thiriv-three
and thirty-four of sectton 1.20 of this chapter, in relation to an application for cmployment 4s a police officer oy peace
officer; provided, however, that every person who is an applicant for the position of police officer or peace officer shall be
turnished with a copy of all records obtained under this paragraph and afforded an opportonity to make an explamntion
there-to; or

{¢) the criminal justace inforimation services division of the federai bureau of mvestigation, for the purposes of responding
1o queres (o e national mstant eniminal background check system regarding attempts to purchase or otherwise take
possession of firearms, as defined i 18 USC 921 (2) (3).

10. A comviction which is sealed pursuant to this section is included withm the definition of a conviction for the purposes
of any crimmal proceedmpg in which the fact of a prior conviction would enhance a penalty or is an element of the offense
charged.
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§ 160.58 Sealing of certain convictions, NY CRIM PRO § 160.59

it. Ne defendant shall be required or perntted to waive eligibility for sealing pursuant to this section as part of a plea
of gulty, sentence of any agreement related to a conviction for an eligible offense and any such waiver shall be deemed
vodd and wholly unentorceable.

Credits
{(Added 12017, c. 39, pt. WWW §48 off Oct. 7. 2017, Amended L2017, c. 60, § 4, 5, eff. Oct. 7, 2017.)

McKianev's CPL § 160 59, NY CRIM PRO § 160.59
Current through L.2017, chapters 1 10 23, 23 t0 163,

Ead of Document ~ Z0H Therson Reaters. o chnm to onginad U3, Government Worka,

WESTLAW 62 2017 Thomson Reuters. No claim o onyinal L3, Governmaent Works.
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CPL 160.59 EXCLUDIBLE FELONIES

PL 130.20 Sexuval Misconduct, PL 130,25 Rape 3°; PL
130.30 Rape 2°; Pl 130.35 Rape 1%, PL 130.40 Criminal
Sexual Act 37, PL 130.45 Criminal Sexual Act 2™ PL
130.50 Criminal Sexuai Act 1°; PL 130.52 Forcible
Touching; PL 130.53 Persistent Sexuat Abuse; PL
130.55 Sexual Abuse 3% PL 130.60 Sexual Abuse 27,
PL 130.65 Sexual Abuse 1°; PL 130.85-a Aggravated
Sexual Abuse 4°; PL 130.66 Aggravated Sexual Abuse
3% PL 130.67 Aggravated Sexual Abuse 2°; PL 130.70
Aggravated Sexual Abuse 1°; PL 130.75 Course of
Sexual Conduct Against a Child 1°; PL 130.80 Course of
Sexual Conduct Against a Child 2°; PL 130.85 Female
Genital Mutilation; PL 130.90 Faciiitating a Sex Offense
with a Controlled Substance; PL 130.91 Sexuaily
Motivated Felony, PL 130.95 Predatory Sexual Assault;
PL 130.98 Predatory Sexual Assault Against a Child

PL 263.05 Use of a Child in a Sexual Perdformance; PL
263.10 Promating an Obscene Sexual Performance by a
Child; PL 283.11 Possessing an Obscensg Sexual
Performance by a Child; PL 263.15 Promoting a Sexual
Performance by a Child; PL 263.16 Possessing a Sexual
Performrance by a Child; PL 263.30 Facilitating a Sexusl
Performance by a Child wf a Conirolled Subs. or Alcohol

PL 125.10 Criminally Negligent Homicide; PL 12511
Aggravated Crimirnally Negligent Homicide, PL 125.12
Vehicular Manstaughter 2% PL 125.13 Vehicular
Manslaughter 1°; PL 125.14 Aggravated Vehicular
Homicide; PL 125.15 Manslaughter 2°; PL 12520
Manslaughter 1°; PL 125.21 Aggravated Manslatughter
2% PL 125.22 Aggravated Manslaughter 1°; PL 125.28
Murder 2°; PL 125.25 Aggravated Murder; PL 125.27
Murder 1°; PL 125.40 Abortion 2°; PL 125.45 Abortion
1% PL 125.50 Seif-Abortion 2°; PL 125.55 Self Abortion
17, PL 125.60 Issuing Abortion Articles

A Class A felony offense.

Class B violent felony offenses; PL 110/125.25
Attempted Murder 2°; PL 110/135.25 Attempted
Kidnapping 1% PL 110/150.20 Attempted Arsan 1°, PL
125.20 Manstaughter 1°; PL 125,22 Aggravated
Manskaughter 1°; PL 130 .35 Rape 1%, PL 130.50
Criminal Sexual Act 1%, PL 130.70 Aggravated Sexual
Abuse 1% PL 130.75 Course of Sexual Conduct Against
a Child 1°; PL 120.10 Assault 1°; PL 135.20 Kidnapping
27 PL 140.30 Burgtary 1°; PL 150.15 Arson 27; PL

160 15 Robbery 1% PL 230 34(5)(a)8{b) Sex Trafficking;
PL 255.27 Incest 1%; PL 266.04 Criminal Possession of a
Weapon 1% Pl 265.09 Caminal Use of a Firearm 1%, PL
265,13 Page 3 of 3 Criminal Saie of a Firearm 17, PL
120.11 Aggraveded Assault upon a Police Officer or a
Peace Qfficer, PL 120.07 Gang Assault 1°; PIL 21517
Intimidating a Victim or Witness 1% PL 450.35 Hindering
Prosecution of Terrorism 1°; PL 490 40 Criminal
Possession of a Chemical Weapon or Biological

Weapon 2°; PL 48047 Criminal Use of a Chemical
Weapon or Biclogical Weapon 3°;

Class C violent felony offenses: An atterript to commit
any of the Class B viclent felony offenses listed above;
PL 125.11 Aggravated Criminally Negligent Homicide;
L 125.21 Aggravated Manslaughter 2°: PL_ 130.67
Agaravated Sexual Abuse 2° Pl 120.08 Asssaukt on a
Peace Officer, Police Officer, Firernan or Ernergency
Medical Services Professional; PL 120.00 Assaulion a
Judge; P 120.06 Gang Assauit 2°; PL 121.13
Strangutation 1°; PL 140.25 Burghary 2°; PL. 160.10
Robbery 2°; PL 265.03 Criminal Possession of a
Weapon 2°; PL 265.08 Criminal Use of a Firearm 2° PL
265.12 Criminal Sale of a Firearm 2°; PL 2665.14
Criminal Sale of a Firearm with the Aid of a Minor; PL
265.19 Aggravated Criminat Possession of a Weapon;
PL 450.15 Soliciting or Providing Suppart for an Act of
Terrarism 1°; PL 490.30 Hindering Prosecustion of
Terrorism 2°; PL 490.37 Criminal Possession of a
Chemical Weapon or Blological Weapon 3°;

Class D violent felony offenses: An attemipt to commit
any of the Class C violent felony offenses listed above;
PL 120.02 Reckless Assault of a Child; PL 120.05
Assault 2%, PL 120.18 Menacing a Police Officer or
Peace Officer; PL 120.60 Stalking 1°; PL 121.12
Stranguiation 2°; PL 130.30 Rape 2°; PL 130.45
Criminal Sexual Act 2°, PL 130.65 Sewual abuse 1°; PL
130.80 Course of Sexual Conduct Against a Child 2°; PL
130.66 Aggravated Sexual Abuse 3°; PL 130.50
fFacilitating a Sex Offense with a Contralted Subsiance:
L 13535 (3)3)&(b) Labor Trafficking; Pl 285.02 (%),
(6}, (7), (8). (9)or {10); PL 265.11 Criminal Sale of a3
Firearm 3°;, PL 215.16 Intimidating a Victim or Witness
27, PL 480.10 Soliciting or Providing Support for an Act
of Terronsm 2°; PL 480.20 Making a Temrroristic Threat;
PL 240.60 Falsely Reporting an Incident 1°: PL 240.62
Placing a False Bomb or Hazardous Substance 1°: PL
240.63 Placing a False Bomb or Hazardous Substance
in a Sports Stadium or Arena, Mass Transportation
Facility or Enclosed Shapping Mail, PL 405,18
Aggravated Unpermitted Use of Indoor Pyrotechnics 1°;

Class E wiolent felony offenses: PL 110/265.02 (5),
{6}, {7}, or {8) Attempied Criminal Possession of a
Weapon 37 as a lesser inciuded offense of that section
as defined in CPL 220.20; PL 130.53 Pergistent Sexual
Abuse; PL 130.56-a Aggravated Sexual Abuse 4°; PL
240.55 Falsely Reporting an inciderst 2°; PL 240.61
Placing a Faise Bomb or Hazardous Substance 2°;

A conviction for PL 105.10 Conspiracy 4°; PL 105,13
Conspiracy 3°; PL 105.15 Conspiracy 2°; or PL 105.17
Conspiracy 1°; when the crime conspired to commit is
one of the charges listed in this section,

A conviction that requires registration as a sex offender.



tev. /2017
Criminal Certificate of Disposition Request Form

for CPL 160.59 Sealing Application

To: Court -

Number & Street: NOTE: The name, address and phone number of the cotr! xtan be found
. - 8 by sefecting vhe County and Court Type in the Court Largator at:

C:Y. State & Zip: Fritns/ ey nircourts govicourmsdindax. shtent

Fhona:

Please complate the information beiow to reguest a cnmmal Certificate of Disposition for your CPL 160,59 sealing application. You may sither
bring your completed form to the caurt in person, or you may mail the completed form ta the court, A fee of five (35) dollars is required In courts
located outsida the City of New York, and a fee of ten (510) dollars is required in courts located within the 5 baroughs of the City of Neow York,
hen delivering your request in person, vou may pay i cash or by certified check or money order, and you must previde a valid phote 1D, When
mailing your request, you must pay by certiffed check or money order (dg not send cash in the mail), and the form must be notarized below.

| Requestor Infarmation: : R DT S T A R
. DaterefReguest:
Name:
i Requestor  ; Address:
: Phone:
‘ Ernail: 3
H S O i am the Defendant 2 _ ) o i
T e O i am the Deferdant’s Agent tmust provide notarized authasization from the defendant) {
! Receipt : p_meaﬂgn to the above a2ddress (must provide self-addressed stamped envelope} ~ E *_—-' :
N~ ___O 1 will pick up at court when notified - |
i {7 certificate of Disposttion fee paid QOcuash  QCertifled Chack # O Money Order # .:
| Far Court ‘_D Proper 10 provided {specify): T ;.
| Use Oniy .U weritten aushorizadion provaded {for Defendant’s Agent ogly} 1
(] Self-addressed stamped envelope pravided{for request to receive Certiiicate offispositionbyunait-only) 1
[ Defendant Information . : e e e I L R e e e A 1 S T L g e
Hame | Bhesh: ;. Mddie: | Last:
KEAls) !
Oate of Birth -
Sex Q) Maie O Femate Q Unknown

|_Case identifiers (provide 85 mmich information as you ean, but you MUSE provide at least one of the Tollowing case ideatiflers)- . ..., .

|_Docket, indictmertt, SCl or IV Number

. _Arrest Nursber

| Qrder of Protection Number
- Centifithte of Dispoyitfon Kuliider

| -Criminah Jystice. Tracking Numbes4CITN)

Camplaint Bumber i

Ticket Nurnber

Other Identifiers (provide other identifiars if kinown) TR e

WOESTD Mumber

‘Paftial Bocket Namber

Motorist H3 Number

Arrest Date -or Date Range | fram ] ) i to
Incidemt Date ur Date Range | from te

S Y

Address

Aicanse Plate Number

Chasges

“Dthef

NOTE: Form MUST be notarized when submitting a reguest by maik

“ignature of Requestar
Sworn te before me this
day of i

rEatany Public



Notice of Motion and Affidavit in Support

in the Matter of the Application of: \
‘ Ll Sealing Pursuant to CPL 160.59

£NYSID:
@Name: ©Motorist ID #:
R {VTL Crinves}
BAKAS): @oos:

This is a Notice of Motion for sealing New York State convictions pursuant to Criminal Procedure Law
{CPL) 160.59. The applicant moves to seal the following conviction(s):

0O ® [ 4D Roteasa
Oocket, Indictment, or o 0 9 Conviction [Sentence @ Oata from any
5C) Numbar Court Name Conviction Charge \Law/Section/Subsaction Date Date Sentence Ternr | incarceration
SISO L = j é
]
' !
i
ATTACHMENTS:

®Applicant attaches the following documents in support of the request for sealing (applicant may attach
documents related to reasens why the case(s) should be sealed, including evidence of rehabilitation, letters of
recommendation, employment status, etc.):

1. Affidavit in Support of Sealing Pursuant to CPL 160.59 [see page 2].
2. Affidavit of Service on the District Attarney [see page 3].
3. Certificate of Disposition for each conviction for which 1 am requesting sealing.

No o

3
3.
10.

APPLICANT UNDERSTANDS THE FOLLOWING PROCEDURES AND REGUIREMENTS OF THIS MOTION :

if applicant is applying to seal two cases, this motion must be filed in the court where the most sericus
conviction was entered. If both cases involve convictions of the same class (e.g., two class A misdemeanors or
two class B misdemeanors), the motion must be filed in the court where the more recent comwuction was entered.

A copy of this Notice of Motion and all supporting documents must be served on the District Attorney of
each county where a conviction listed above was entered.

The District Attorney has 45 days after being served with this Notice of Motion to consider whether to
cansent to the sealing or to oppose the sealing.

If the District Attorney opposes the sealing, the court will conduct a hearing and consider any evidence
offered by either party that would aid the court in deciding whether to seat your convictions.

Before deciding this motion, the law requires the court to have a fingerprint-based criminai history report
{rap sheet}, which will include any seated or suppressed cases and any criminal history information that occurred
in jurisdictions outside of New York. By filing this Notice of Motion, you are agreeing to be fingerprinted if
required. When the motion is filed, the clerk of the court will provide instructions if you must be fingerprinted.



Affidavit in Support of Sealing Pursuant to CPL 160.59

The applicant states the following facts upon information and belief that they are true:

B! was convicted of a crime or crimes in no more than two criminal transactions in New York State or
elsewhere, and no more than one of those criminal convictions includes a conviction for a felony odfense. |
do not have any open or pending criminal charges against me.

B have not been convicted of any of the following offenses:

a sex offense defined in article one hundred thirty of the Penai Law;

an offense defined in article two hundred sixty-three of the Penai Law;

a felony offense defined in article one hundred twenty-five of the Penal Law;

a viclent felony offense defined in section 70.02 of the Penal Law;

a class A felony offense defined in the Penal Law;

a felony offense defined in article one hundred five of the Penal Law where the underlying offense
is nat an eligible offense;

g. an attempt to commit an offense that is not an eligible offense if the attempt is a felony; or,

h. an offense for which registration as a sex offender is required pursuant to article six-C of the
correction law.

oo

-

@x has been over 10 years since | was sentenced for the most recent crime | am asking the court to seal. |
did not count any jail or prison time i served after being sentenced in calculating the 10-year period.

Merecver, the applicant, having been sworn, says:

| have attached a capy of a certificate of disposition or other similar documentation for each conviction listed
above, or an explanation of why such certificate or other documentation is not available.

@1 Ohave Ohave not filed any other application to seal a conviction pursuant to either CPL 160.58 or CPL
160.59. If | did file another application, | have attached it to this motion.

P! Odo Odo not intend to file any other application to seal an eligible conviction pursuant to either CPL
160.58 or CPL 160.59. If | do intend to file another application, the following conviction is the one | will ask to

have sealed:
Docket/indwtment/SC | Court Name Convietion Charge Law/Section/Subsection Charge. | Conviction -} Sentence | Sealing
Number(s) Weight' | Date: Date Section
! | O Ut VGOoH
s i | O cPL 180 55

@ The court, in its discretion, should grant this application for sealing pursuant to CPL 160.59 for the
foltowing reasons (you must specify your reasons, which may inciude information about positive steps you've
taken since your conviction — add additional pages if necessary):

Signature of Applicant
Sworn to before me this

lay of .20

Netary Public




Affidavit of Service

STATE OF NEW YORK
COUNTY OF

The undersigned, being sworn, says:

. is over 18 years of age and resides at:

IRl 3 pelsin servngfmasling}

Lxdidinsy of person sarving/makngj

That on , deponent served the withinNotice of Motion and Affidavit in

(date of sevwice/mailing]

Support of Sealing Pursuant to CPL 160.59 and the following supporting documents:

upon the District Attorney(s) of the following county/counties:

Troamenls| o Dowstyfcountias

at the following address(es):

fachiressesl of S Atrormey’'s ofticeil
Select one:

(O by mailing a complete copy in a properly stamped and addressed envelope at the post

office or official depository of the United States Postal Service.

O by personally delivering a complete copy to the District Attorney’s Office.

Siprature of person servingfmailog
Sworn to before me this

day of , 20

Maotary Public

NOTE:  if serwice was made upon more than one Disirict Attorney’s offfce, and service was made on different
dates or by differant people, stiach seporate Affidavits of Service.



INSTRUCTIONS

fhe instruction for each number below refers to the corresponging number in the Notice of Metion and Afidavit in
Support Sealing Pursuant to CPL 160.53 form. For additional help, and to find a fillable version of this form online, g to the
Linified Court System’s website at hito//www nycourts. gov/formssindex. shinmi

1] Enter your full legal name,

Enter any names you are aisc known as (AKA) in addition to your legal name. 1f you used a different name téan
your legal name On 3 case you are appiying to seal, make sure you also list that name,

@ Enter your New York State identification Number (NYSID). Thrs number can be found on the Certificate of
Disposition you obtained from the court where your conviction occurred.

If you were convicted of a crime under the Vehicle and Traffic Law (VTL), enter your Motorist 1D from your diriver's
license. (You will know that it is a Vehicle and Traffic Law charge if it says VTL in the conviction description on veur
Certificate of Disposition from the court.) If you do not have a VTL charge, you are not required to enter youar
Muotorist H.

£nter your date of birth.

eo

Enter the court’s docket number if you were convicted and sentenced in a city, town or vilage court, or enter the
‘ndictment/SCl number if you were convicted and sentenced in a supreme or county court. The case number will
be in the Certificate of Disposition you get from the court.

NOTE: If you were convicted of a charge in another case that was part of the sarme incident, enter the information
for #6 to #132 for the related case in the same row. {e.g., You were arrested for DWI and Unauthorized Use of a
Vehicle, and bath crimes oecurred from the same incident. You were convicted for a misdemeanor DWI in the City
Court, but vou were canvicted for a felony Unauthorized Use of a Vehicle in the County Court.}

o

Enter the name of the court where you were canvicted and sentenced, The name of the court will be on the
Cartificate of Disposition you get from the court.

B Enter the name of the charge for which you were convicted and sentenced (e.g., Petit Larceny, or Burglary 3°, or
Criminal Possession of a Controlied Substance 7°, etc.). The name of the conviction will be in the Certificate of
Dispasition you get from the court. #f the Certificate of Disposition lists more than one charge in the same Case, list
the most serious charge.

Far exampie:
+ i you were sentenced for an A misdemeanor and a B misdemeanor, enter the A misdemeanor.
« [f you were sentenced for a felony and a misdemeanor, enten the feiony.
* ¥ you were sentenced for a C felony and an E felony, enter the C feleny.
«  if you were sentenced for two charges of the same weight (e.g., two A misdemeanors), enter the first
charge listed in the Certificate of Disposition.

@ Enter the faw, section and subsection, if any, of the charge for which yiou were convicted and sentenced. The faw,

section and subsection will be in the Certificate of Disposition you get from the court.
For example:
o PL155.30(1)
- PL 220,03
+  WTL 1192 (2-a)

10) Enter the date you were convicted. This is the date that you eniered a plea or were found guilty after a trial. The
conviction date will be in the Certificate of Disposition you get from the court.

m Enter the date you were sentenced. {Some people are convicted and sentenced on the same date. Others are
convicted and come back to court at a later date for sentencing.} The sentence date will be in the Certificate of
Disposition you get from the court.

@ Enter the sentence you received. The sentence will be in the Certificate of Disposition you get from the court.
For example:

» Conditional discharge
= §years probation

» iU days jaii and 3 years probation
= & months jail
«  1-3 years state prison
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@ @

@

if you served any time in jait or state prison after you were sentencer, enter the date you were releasad. if you did
net serve any time in jail o7 state prison after you were sentenced, leave this blank.

Documents in support of sealing:

i

Affidavit in Support of Sealing Pursuant to CPL 160.59 [page 2 of this form). The purpose of the affidavit is
to provide additional information to support yaur metion for sealing, Make sure it is completed ard
attached.

Atfidavit of Service {page 3 of this form}. The law requires you to provide a copy of your motion ard
supporting papers 1o the District Attorney in the county where you were convicted and sentenced before
you file them with the court. If you are applying to seal two cases, and you were convicted and sertenced
in different counties, you must send copies to the District Attorney i BOTH counties.

NQTE: If you served two different District Attorneys, and they were served on different dates and/ or by
different peaple, you must complete and attach a separate Affidavit of Service {(page 3) for each.
Certificate of Disposition. You must attach a Ceruficate of Disposition for each conviction that you are
asking the court to seal. To get a Certificate of Disposition, you must contact the court where you were
convicted and sentenced. if you are applying to seal two cases, you must get a Certificate of Disporsition
for each case. If you cannot get a Certificate of Disposition, you must attach an explanation why a
Certificate of Disposition is not available. Further information about getting a Certficate of Disposition is
available on the court’s website.

If you have any additional documents evidencing your rehabilitation, you should attach them. Thase can
include documents such as a certificate of relief from civil disabifibes, verification of employment,
community service, voiunteer or charity work: educational transcripts; letters of recommendation or
commendation from employers, teachers/professors, community leaders, charitable organizations;
certificates of successful completion of a drug or alcohol treatment program, etc. You are not required to
submit additicnal supporting documents.

You are telling the court that you have not been convicted in more than two criminal cases, and that no more than
ene of those cases was a conviction for a felony charge.

If you were convicted of any of the crimes listed balow, you are not eligible for sealing pursuam to CPL 160.59,
icheck your Certrficate of Disposition to verify that it does not include any of the following conviction charges).
fou are telling the court that you were naot convicted of any of:

3.

PL 130.20 Sexual Misconduct; PL 130,25 Rape 3°; PL 130.30 Rape 2°; PL 130.35 Rape 1°; PL 130.49 Criminal
Sexual Act 3%, PL 120.45 Cnminal Sexual Act 2°; PL 130,50 Criminal Sexual Act 1% PL 130.52 Forcible
Touching; PL 130.53 Persistent Sexual Abuse; PL 130.55 Sexual Abuse 3°; PL 130.60 Sexual Abuse 2°; L
130.65 Sexual Abuse 1°; PL 130.65-a Aggravated Sexual Abuse 4°; PL 130.66 Aggravated Sexual Abuse 3°;
PL 130.67 Aggravated Sexuai Abuse 2°; PL 130.70 Aggravated Sexual Abuse 1% PL 130.75 Course of Sexual
Conduct Against a Child 1°; PL 13080 Course of Sexual Conduct Against a Child 2°; PL 130.85 Female
Genital Mutilation; PL 13080 Facilitating a Sex Offense with a Contrefled Substance; PL 130,91 Sexually
totivated Felony; PL 130.95 Predatory Sexual Assauit; PL 130.96 Predatory Sexual Assault Against a Child

PL 263.05 Use of a Child in a Sexual Performance; PL 263.10 Promoting an Obscene Sexual Performance
by a Child; PL 263.11 Possessing an Obscene Sexual Performance by a Child; PL 263.15 Promoting a Sexual
Performance by a Child; PL 263,16 Possessing a Sexuat Performance by a Child; PL 263.30 Facilitating a
Sexual Performanca by a Child with a Controlled Substance or Alcohol

Pt 125.10 Criminaily Negligent Homicide; PL 125.11 Aggravated Criminaily Negligent Homicide; PL 125.12
vehicuiar Manskrughter 2°; PL 125.13 Vehicular Manslaughter 1°; PL 125.14 Aggravated Vehicular
Homicide; PL 125,15 Manslaughter 27; PL 125.20 Manslaughter 1°; PL 125.21 Aggravated Mansiaughter 27;
Pl 125.22 Aggravated Manslaughter 1% PL 125.25 Murder 2°; PL 125.26 Aggravated Murder; PL 125,27
Murder 1*; PL 125.40 Abortion 2°; PL 125.45 Abortion 1°; PL 125.50 Self-Abortion 2% PL 125.55 Self-
Abortion 17 PL 125,60 issuing Abortion Articles

{lass B viclent felony offenses:
PL 110/125.25 Atternpted Murder 2% PL 110/135.25 Attempted Kidnapping 1°; PL 110/150.20
Attempted Arson 17; PL 125.20 Manslaughter 1°; PL 125.22 Aggravated Manslaughter 1% PL 130.35
Rape 1°; PL 130.50 Criminal Sexuat Act 1°: FL 130,70 Aggravated Sexual Abuse 1°; PL 130.75 Course of
Sexual Conduct Against a Child 1°; PL 120.16 Assault 1°; PL 135.20 Kidnapping 2°; PL 140.30 Burglary
1" PL150.15 Arsan 27, PL 160.15 Robbery 17; Pi 230.34{5Ha)&{ls} Sex Trafficking; PL 255,27 Incest 17;
PL 265,04 Crimunai Possession of a Weapon 17; PL 265.09 Criminag Use of a Firearm 1°: PL 265.12
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Criminal Sale of a Firearm 1%; PL 120.11 Aggravated Assaukt upon z Police Officer or a Peace O-ficer;
PL120.07 Gang Assault 1%; PL 215.17 intimidating a Victim or Witness 1% PL 490,35 Hindering
Prosecutian of Terroristn 1°; PL 490.40 Criminal Possession of a Chemical Weapon or Biological
Waeapacn 2°; PL 480.47 Criminal Use of a Chemical Weapon or Biological Weapon 3°;

©lass C violent felony offenses:
An attempt to commit any of the Class B violent felony offenses listed above: PL 125.11 Aggravated
Criminally Negligent Homicide; PL 125.21 Aggravated Manslaughter 2% PL 130.67 Aggravated Sexual
Abuse 2°; PL 120.08 Assault on a Peace Officer, Pulice Officer, Fireman or Emergency Medical Services
Professional; PL 120.09 Assault on a Judge: PL 120.06 Gang Assauit 2°; PL 121.13 Strangulation 1°; PL
140.25 Burglary 2°; PL160.10 Robbery 2°; PL 265.03 Criminal Possession of a Weapon 2%; PL 2.65.08
Criminal Use of a Firearm 27; PL 265.12 Criminal Sale of a Firearm 2°; PL 265.14 Criminal Sale of a
Firearm with the Aid of 2 Minor; PL265.19 Aggravated Criminal Possession of a Weapon; PL 490.15
Soliciting or Providing Support for an Act of Terrorism 1%, PL 430,30 Hindering Prosecution of
ferrorism 2% PL 490.37 Criminal Possession of a Chemical Weapon or Biclogical Weapon 3%

(lazs O viclent felony offenses:
An attempt to commit any of the Class Cvielent felony offenses lsted above: PL 120.02 Recldess
Assault of a Child; PL 120.05 Assault 2°; PL 120.18 Menading a Police Officer or Peace Officer; PL
120.60 stalking 17; PL 121,12 Strangulation 27; PL 130.30 Rape 2°; PL 1300.45 Criminal Sexual Act 2°; PL
130.65 Sexual abuse 1°; PL 130.30 Course of Sexual Conduct Against 2 Child 2°; PL 130.66 Ageravated
Sexual Abuse 3°; PL130.90 Facilitating a Sex Offense with a Controled Substance; PL. 135.35
{3){2)&({b} Labor Trafficking; PL 265.02 (5), {6), (7). (8], {9} or {10); PL 265.11 Criminal Sale of a Firearm
37, PL 215.16 Intimidating a Victim or Witness 27; PL 430.10 Soliaiting or Providing Support for an Act
of Terrarism 2°; PL 450.20 Making a Terroristic Threat; PL 240.60 Faisely Reporting an Incident 1°; L
240,82 Placing a False Bomb or Hazardous Substance 1°; PL 240.63 Piacing a Fake Bomb or Hazardous
Substance in a Sports Stadium or Arena, Mass Transportation Facility or Enclosed Shopping Mall; PL
405.18 Aggravated Unpermitted Use of indoor Pyrotechnics 1°;

Clazs E victent felony offenses:
PL110/265.02 (5), (6}, {7}, or {8) Attempted Criminal Possession of 2 Weapon 3° as a lesser included
offerise of that section as defined in CPL 220.20; PL 130,53 Persistent Sexual Abuse: PL 130.65-a
Apgravated Sexual Abuse 4°; PL 240.55 Falsely Reporting an Incident 2°; PL 230,61 Placing 2 False
Bomb or Hazardous Substance 2°;

= A {lass A felony offense (abbreviated on your Certificate of Disposstion as "AF”),

A conviction for PL 105.10 Conspiracy 4°; PL 105.13 Conspiracy 3°; PL 105.15 Conspiracy 2°; or PL 105.17
Canspiracy 1°; when the crime you conspired to commit is one of the charges listed in this section.

. Anattempt to commit a crime is displayed on your Certificate of Disposition as “Attempted” and wiif have
the number 110 displayed before the section and subsection (e.g., Attempted Robbery 2°; PL 110-160.10).
i it is a felony level offense, the charge weight wili be BF, CF, DF or £F.

h. A copviction that requires you to regisier as a sex offender.

Your conviction and sentence must be more than ten years ago. However, if you were in jaif or prison after you
were sentenced, that time does not count. For example, if you were convicted 11 years agn and you served 2
years in state prison (11— 2 = 9), that is only 9 years.

If you have filed another application for conditional sealing pursuant to CPL 150.58 ar sealing pursuant to CPL
160.59 with this court or any other court, attach a copy of that application regardiess of whether it was granted,
denied or is still pending.

¥ you are going 1o file another appiication for conditional sealing pursuant to CPL 160.58 or sealing pursuant to CPL
160.59 with this court or any other court, list the cases that you intend to inciude in the application and indicate
the sealing section for which you intend to apply.

You must tell the court why you believe your prior convictions should be sealed. This is your opportunity to tetl the
zourt why sealing your canvictions is in the interest of justice, such as participating in treatment programs, work or

schooling, or participating in community service or other volunteer programs. If you need more space, continue
your comments on a separate sheet of paper.

Page 30f 3



FROF-ORITY

Ak

Aoy

12305 Bz 0%

JENOYLINGY AWNGT 193]955U3y

33UYPQ 5,A0UICHY 1935 AIUNET JEjRsURY

3NYG s Aauaony I2RI5I0 AJUne) sURanD

PisT-SitlY SUFpIRL MUY £ 23tng pizeajnog suaand T0-92T
S0£T-ZTS0T [3uney BNUIAY EPIZUIG OF FDYIO 5 ASLIOINY I3ISIQ AlUno] weuing
FLTT-9¢EEL usAO¥IR000) 1B A (5T 21403 5,A8U1011y 13(NsI Muno) o8asiD
1/99-020ET ofams) peoy gy 5 21uay Majeg A)gnd B0 §,ABUINTLY 1S AHINOD OR5MSO
SRSA-Tion Yol O0F RS L€ N0y 21818 §765T NHO § A0V 10NT AUNOT suRdIO
pAG1-PTEOL uaysen 122216 SMBYLIBK Y M40 5,A5ULIGNY 13351 Auno) alueip
LPET-bTbb T AN endiepueye] 100]4 plg A3MOYMNED AIUDC ) CURILG MG $.A2W0NY 12ASKE Auno] olel0
ER81Z-ZOIET] AN Isnaetdg DG4 Ny 133318 18IS G 508 N0 5,A8UI01Y 1ILN51Q Aluno) edepuoud
LOZZ-T0SET| AN E3HA 1830 YIqRIHY GET A0 sA304011y 15[ AUN0T BPBUG
Ot 2-ba0LT] AN L6 5307 100|d DU 193418 ARMEH LT asnayiinog A1unod seldein PO s AUI0RY 1S Ajune) eieBey
FTEL-ETONL] AN HIDA fAGN adejd uzBoy 1 215)0 SAJUIONY 321510 {UenEWURNS AUNDD YIOA MaN
TSZP-TGSTL| AN noaug 1501 plg peoY ANunod PO 292 2240 5,A3u101Y 1211510 AJUNoD nesseN
0057-2902T| AN epung 0561 %08 'O'd ARIADBOLE 85 29450 $ASUIONY 1ILISIA AUNo] ARWORCN
STHT-PIGPT] AN iBsayroy 13918 AUl S L Y0 5,AB0I0UY IS A0 BOIOW
QLEGO-STLET| AN m_nm.)mcr:m_;b groxn Y'd ERT Q _m.EDF.mFZ S UBIIAA Qu._.t_o m..__.wc._Oou_ 134350 \&:_...QU COm_ﬂm—Z
BPOL-PSYPI] AN $BSBURT 12204 UNSY ¢ 311DUINOD AJUNDT) UDISBUIAL 3| O S ABLIONY IDISIG AJUnD ) UoISFuAl]
25T LYCET] AN iAo JENr 132435 MBS LUAN U9IL A0 S AUV PNASIQ JUNG) SiMST
ou6c-1oer] AN u{{00.g  wangdejosg 1440 $ASUI0RY LIS {udeog) AwunoD sy
£0G67-1G95 L} AN UACHI9IEA 18RS [EUASHY G/ T 22130 5,A3LI0TY 11nS1Q AJUNOT UOSIa|S)
FRZT-GSEST] AN puiRyl  Tev? aling 138415 U0 ALIyseAn N TOE 2710 5, AFWIONY 1LN510 AJUNDD) JBLIRIBH
£30-79R75| AN 3@ uempu| T UINT 2UUM LiT %o Qd IO SANIORY ISP AINO] UDIWEH
TOET-sTE7T] Al JHHSIED 19315 U TTY 2110 §,ARU 010y 1LSIG ATUNOD 3U3I0
sinz-ozort| An Z1Ae1eY 383438 Ul 1WA 3310 SASULIONY 181G AJUND) 3358UIYD
BO5Z-S807T) AN UAROYSU O 130415 ML) 5% €FL Sup|ng 3315;0 Ano) YO 5, A8uI010Y LIS AN unny
GSEL-ESBAL] AN sucera] o9y 21mg G 133115 Ui, 1530 S5F 3330 5 AUI0IY 1ILISIQ AURGD U)|Ya2)3
Lrro-zeazT| AN usonnage 3 T 0 18345 1003 A5SL A340 S, AauI0lY 121551 Ajuno) xass3
FTGEELOLYT| AN elzyng ShUDNY BICMEIN] §T 32()30 5 ASUIOKY 1L1ISIC ALUNG) 3443
TOLE-T097T] AN I5BEDAYINGd S 19715 BN GET 230 5 ABUIOLY 131N AWUNOD) 55342100
G09t-¢ AR 14837 5 AuUng 212095 ASNOYLNGTD | 340 $ AULIONY 1IAISIG AJUNDD daemeag
sy 7-Spnel] AN DYRIIOTD 707 Jung 1eans Hrauas s ov] F5NUMNOT AJUNO D PURIOD 23Y)0 5,AaonY 11510 Alunos pueilio)
COET-BESEL| AN UOsEny 12315 BIQUUNIOT G7€ A4 S,ABUITLIY ID1ASH] AJunoT elquing)
ASO0-TORTLE AN uiingsueig 1O7 NG 18015 13163108f FET 1Y IILLIBALE AING) uDILY) AN S.AWIONY 1ISI0 AUNOD LY
TTO-SLRETE AN UINMION GO pUE G731 e 0 d dIUDAY AZJUCT 97 FHYO S AT 1ILNSIG Alune pBueuay)
2950706PT| AN eI 855 %9 0d T 19205 3497 927 3O 5 A3UI0NY PUsIg Ano) Funwayy
QUOL-2SEbT] AN BRiInAR 19A25 3T N L 22110 $,ABUI01Y 1DINSIQ AlUno] rabneney)
$696-170¢T| AN wangriy 124G F0TAUAD S5 a3Y)0 5, AsUI0NY WIS Muno) eBndz)
STOL-SS2bT] AN Abjiea spn JOTLE UN0T E0F AUD 3 AN sndneenng) B0 S AMIOLY IS0 AN sndneieyie)
ZTLECO6ET uopeyduig JOO Yy ) :m anisny Aaaied 311090 310 5, Aduioly PuIsIg Aluno) sweaig
GESE-TSLOT| AN xagug|  sooid ip T yeans 151 3 864 2IHQ 5 A3UIOTY DPUISI] AURG] XUDIE
PPOT-ELBUE] AN wowjeg| e wooy 12a)35 UN03J £ 340 5,A2UI01TY PIISIQ MUNG) AUETaiY
TTTZ-EDECT} AN Aueqpy 1wans sipot 9 sl smpnf Aenc) Avegly 340 s A3IONY PILSIG Alna) Avealy
3po) dizf aiess ume] /A 0014 Z 5534ppY 1 ssa1ppy Aunog

.Bczou >a SO § >qu=q 32143510 31EIS YI0A MAIN

s APt T L, PR S e 4 i e 20




TTLILZSYL| AN HEA Ulad 19848 AURQN 6T 3440 $.AFOLY VIS Aluno) salel
FZTTHOSPT] AN MESIEM 122418 WBA YRON £FT asnoynunod Aungy FUIUoANE) $3y50 s Aaulony 11nsia Awuno) HunwoAm
DOST-TO9CT| AN SUTB|d ST 100]4 piS paesanan i Buly YN LILeW g TT 2240 5450031y PUISIG AJUNDD J2TE3YDISAM
6ELI-68FPT| AN SUDAT 193115 peosg ¢5 2O1SNS 30 ieH 30 s Aau501yy 1211510 AJUNOD auAeM
TOOT-8192T] AN plemp3 ey ARMADENIG EEE g Buipnng - J33Ua7 (ediunyy 32440 5 AIOKY 3510 AJUn0] UolFHYSeM
YEPFE-GYATT] AN 381530 G951 &30y P1LIS ObET INPYO 5AWI0NY 1HISIQ AUNoD uauepm
LISE-TOVTT] AN uesEHL, RS I’M LT sNOYHINGD AJUNOY J3I5IN U0 5,AUI01Y 13143510 AJUNDD 13IEIN
YGUTYOSBPTE AN eaeqy 199115 e8ol) yuON GZE YO 5, Aswiony 315510 Munod sunjdwoy
€6LT-LEBEL] AN odamp BN UMD OF 200 5, Aoy ¥Hsg Auno) eoi)
OBET-TOLTT| AN Ofja3juoy Aempeoly viw FSMIOYLINGD AJUNTD LBAYING NP $,AUI0NY LIS AN UBAYINS
B8LIL| AN aIneddney ABAUTE feUDWDIY SURISIBAT [ ¥ediod Auno ASpurt T TRYHMN INYD $ABLIONY 1PUISIT AUNO)] YO} NS
QUSL-OTEFT| AN yieg asenbs Aauayng 1583 £ AAHO 5 ANV 12415)0 AIUNT) LGNS
LAIT-LTIET| AN uciuen 199418 LMoY gy MO sAsuIoNY 1INEQ Muno) FIuaImel 1§
SEEL-59TBL| AN OOMBIEAY 13308 SWBLIAL 1SIAN bY 324500 5. 43011y PIUISIA Auno) elayag
SEPT-TSAYE] AN UBID SUDIBM 12905 Uia {01 23440 5,A3W10117 113515 AunD) JBjANYRS
BERO-(STET| AN BLBUOYIS)  JOUN pUp 238 %07 "0'd aus130daq LS 22§05 AAI0NY DUISH] AJUND) 3LIBYOYIS
TTTZTSORTCT| AN Aperasudyag Jeoiipig 133435 81033 219 FENOYLNOY AIUNGT Aperasuay 0 5,A3WI011Y 1011510 A}Uno] Ape1auayds
E9BT-GLOPT| AN edg uo3sjieg 18215 4B 19354 5T 3Ny0 5,A3uoY 120180 Auno) efoleres
BERE-9560T| AN Ay man 0Og 3ung 122215 UIZIN LINAS 22§40 §,A3uILY PLSIQ Ajuna) puepyioy
GOGT-TQE0T| AN PUBlS| UARlg o4 3UNg 2Bl IUETRAANIS OET AP0 5 ALY 1HNSIQ (U] URIPISE AJunn ] PUDWIY MY




RICHARD D COLLINS -

GOLLINS GANN IR fecnernm

McCLOSKEY & BARRY PLLC

Tedo 1838 50831820

L& W ANSANEILE LAW GROTP LLD

NMARC L GAND l
GERARY (L McCLOSKEY S
ELWID . BARRY ¥ ATTORNEYS AT

ZLEENA L ARIM
PHOELIP B NASH
JUNATHAN P MANFRE

ol meniber £, 24 TR wnd EUC, Baes
*A 5 et ST Rar

Dedicated Legal Counsel Since 1990

Ped:aldl) S0e0957

Fandas BELH KUDMAN #
leds 564 172081}

& h wmier CA Bav wnle
Merder ¥ X7 mnd FIL Sy

Learn if you qualify to have your record sealed.
*Consult with an attorney to ccnzhrm eligibility*

STEP 1
Convicted of more than 1
felony?

if no, goto Step 2
If yes, ineligible

)

STEP 4
Required to register as a
sex offender?

If no, goto Step &
If yes, ineligible

STEP 2
Convicted of more than 2
misdemeanors?

it no, goto Step 3
If yes, ineligible

1

1

STEP 3
Convicted of a violent crime. sex
offense, Class A felony, or other
ineligible offenses?
it no, go to Step 4.
If yes, inedigible

STEP S

incarceration)?

it no, go to Step 6
If yes, ineligible

i it less than 10 years since the

date of sentence {or release from '

STEP 6
Convicted of a crime after the
conviction you're trying to seal
(including out-of-state)?

I no, goto Step 7
It yes, ineligible

1

STEP 7

Are there any pending charges
against you?

If no, eligible
If ves, ineligible

133 MINECLA BOULEVARD » MINEDLA, NT 11301
TELs (5161 2840300 FAX (515) £04-0477 EMATL: infuidicgmbesq.com WEB: wwwegmbese).com
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People v N.N.

2017 NY Slip Op 27414 [58 Misc 3d 610]

December 18, 2017

Morris, J.

Supreme Court, Queens County

Published by New York State Law Reporing Bureau pursuant to

Judiciary Law § 431,

As corrected through Wednesday, February 21, 2018

[*1]

The People of the State of New York, PlafaGff,
1
i L
!

N.N., Defendant.

=

Supreme Court, Queens County, December 18, 2017
APPEARANCES OF COUNSEL

Collins Gann McCloskey & Barrv PLLC, New York City (Philip Nash of
counsel), for defendant.

Richard A. Brown, District Attorney (Johnneite Traill of counsel), for
plaintiff.

{**38 Misc 3d at 611} OPINION OF THE COURT
Gia L. Morris, I.

Pursuant to CPL 160.59. which became etfective October 2017, the
Jdefendant, N.N., moves for sealing of his 2006 misdemeanor conviction of
criminal possession of a weapon 1n the fourth degree (Penal Law § 265.01). In
support of his motion for sealing, the defendant asserts that he has not been
convicted of any other offenses and is eligible for sealing under the statute. In

Mpcifeav nycourts. goviteporter/3dsenes/2D1 72017 27414.him
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People v NN. (2017 NY Skip Op 27414)

addition, the defendant asserts that since his conviction in 2006, he has lived &
law-abiding productive life where he has managed his wife's medical practice,
developed a residential real estate company with his grandfather in Michigan,
served on municipal boards, and received his general contracting license in
Michigan, as well as a certification in land policy (aff of defendant a¢ 2-3). He
has also obtained a Master's degree in urban planning, and real estate licenses
in Ghio and Vermont (id.). Further, while conceding that his criminal
conviction did not prevent him from becoming licensed in his chosen
profession, or even completing graduate school, he says he is embarrassed by
his eriminal record and is concerned that he will be at a disadvantage in
seeking future employment (id.).

Conditionally, the People do not oppose the defendant's application,
stating that they believe the defendant to be eligible as their records indicate
that he bas not had any subsequent convictions and is otherwise qualified
under the statute. As a result, there is no need to hold a hearing in deciding the
mstant motion (CPL 160.59).

Pursvant to CPL 160.59, an individual is eligible for sealing of an offense
if: (1) the defendant has been convicted of an "eligible offense,” as defined in
CPL 160.39 (1) (a); (2} the detendant has not previously obtained sealing of a
maxumum number of convictions under either CPL 160.58 or 160.59 (CPL
160.59 [3} [b], [c]); (3) at least 10 years have passed since the imposition of
sentence, with time tolled for periods of incarceration (CPL 160.59 [3] [d];
[5]); (4) the defendant has no undisposed arrests or charges pending (CPL
160.59 {3] [e]):{**58 Misc 3d at 612} (5) the defendant has not been
convicted of any crime after the date of the entry of judgment of the conviction
for which sealing is sought (CPL 160.59 {3] [1]); and (6) the defendant has not
been convicted of two or more felonies or more than two crimes (CPL 160.59
[3} [h]). CPL 160.59 (7) gives courts discretion to consider the specific facts

hitpfivww.nycouns. govireporterrddsenes/201 7200 7_27414.htm
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HARMe Pegple v NN, (2017 NY Siip Op 27414)

and circurnstances surrounding an individual's personal history and conviction
in determining whether sealing is appropriate.

In the instant case, it is clear that N.N. meets each of the enumerated
criteria for sealing, and is an example of the type of person the legislature
intended to help in enacting the sealing statute. The defendant's 2006
conviction stands as an aberration to an otherwise exemplary law-abiding life.
He has no additional arrests, and this conviction stands as his only arrest. He
has also achieved significant academic and professional accomplishments.

Accordingly, the defendant’s motion to seal his conviction pursuant to
CPL 160.59 is granted.

HHpAiwanw Iveounts. govieeparteniddseresi20 1 7/2017_27414.htm
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People v Jaime 8.

2018 NY Stip Op 28020 [59 Misc 3d 472]

January 31, 2018

Pickholz, J.

Supreme Cowrt, New York County

Pubtished by New_ York State [.aw Reporting Burean pursuant 1o
ludiciary Law § 431.

As corrected through Wednesday, May 2, 2018

The People of the State of New York, Plaintiff,
Y
Jaime S., Defendant,

Supreme Court, New York County, January 31, 2018

APPEARANCES OF COUNSEL

Peul D. Petrus. Jr., New York City, for delendant.

of counsel), for plaintiff.

17%59 Nlisc 3d at 473} OPINION OF THE COURT

Ruth Pickholz, J.

to CPL 160.59.

Cvrus R Vance, Jr., District Artorney, New York City (dndrew B. Joyce

The defendant moves to have the record of his conviction sealed pursuant

The defendant was employved as an information technology officer by a

prominent law firm between 1997 and 2002. Toward the end of his tenure he

began to access the firm's web and email servers hundreds of times without

Hitpwwaw nycourts. govireporter? 3dsenes20182018_28020.htm
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permission. He gained access to emails of 14 employees, and perused client
lists and employee salary information which he had no right to see. Whether

he trolled through the files out of pique, boredom, or some more nefarious
motive is not known, but it was never alleged that he utilized or attempted to
protit from the information that he wrongly viewed. Nevertheless, the firm
claimed that his unauthorized delving was partially responsible for the crash of
the firm's computer sysiem in February 2003. The firm estimated that the costs
of returning the system to operation and the billable hours lost as a resuit of

the crash totaled approximately $393,000.

[+2]

The defendant was charged with numerous computer crimes. EN1 p1e
eventually pleaded guilty to a superior court information charging him with
two class E felonies: unlawful duplication of computer related material in the
first degree (Penal Law § 156.30 [2]) and criminal possession of computer
related material (Penal Law § 156.35). In return for his plea, the court (Brenda
Soloff, J.) sentenced him to a five-year probationary term and a $5,000 fine,
which he paid immediately. The court terminated his probation in February
2007, more than a year early.

The defendant is skilled and experienced in his field, and was able to
rnaintain employment in a well-paid position even after his conviction. This
state of affairs ended in 2010, when a larger entity purchased the company that
had been employing him. He contends that this company offered him a
position but rescinded its ofter after conducting a background check. He states
that he had approximately 15 other job interviews after being terminated, and
that he often made it to the final interview only to be told that he was not being
offered the position. He surmises that in most of these instances the
prospective employer soured on him atter conducting a background{**39
Misc 3d at 474} check which laid bare his conviction. The defendant states

ripiwasna sycourts govireporter 3dsenes/201812016 28020, him
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that alter these events he was forced to apply for unemployment insurance,

and when those benelits were exhausted, he lived on his savings. He became
depressed and anxious. Sometime in 2011 he obtained a position with the
company which employs him to this day. Although the company pays him a
substantial salary, the defendant states that he would like to advance to higher
and more mtellectually challenging positions. An applicant wishing to obtain
such positions 1s required to have an unblemished record, and a candidate must
undergo a rigorous background check. He fears that the record of his
conviction will inevitably disqualify him from any position for which he
applies. He has therefore applied under CPL 160.59 to have the record of his

two telony convictions sealed. (EN2]

[he People emphasize that defendant's crimes were serious ones, and
caused considerable damage to his employer, however long ago. They do not
dispute that he is a successful, productive and stable member of society, but
they seek to turn his achievements against him. Their primary reason for
opposing his application is that sealing his conviction would do him little good
hecause, in their estimation, his "societal standing . . . is already at an apex."”
In contrast, they argue, societal utility would be greatly served by keeping the
conviction unsealed. That he was convicted of two computer related crimes is
precisely what a prospective employer would like to know in weighing
whether to extend him a job offer in his field. They thus urge me to find that
any benefit that would accrue to the defendant if his conviction were sealed is
negligible, and outweighed by the great desirability of giving prospective
employers {*3]access to the record of his misdeeds.

Naone of the People's argument is compelling. The statute lists seven
nonexclusive factors for a court's consideration. Weighing in defendant's favor
is that almost 15 years have passed since he was convicted of these crimes
(CPL 160.59 [7] [a]), during which time he has led a stable and productive life
(CPL 160.59 {7] [d]). He had no other criminal entanglements either before or

hip:iwww tiycourts. gov/repoded isenes/201 8720 18_28020.0tm
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after these eveats (CPL 160.59 [7] [¢]). The People argue that he committed
serious crimes, but he was convicted of two class E felonies, both of which the
legislature has classified as offenses eligible for sealing. As the People
contend, prospective employers might well find it useful to{**59 Misc 3d at
475} know that the defendant was previously convicted of these crimes, but no
more 5o than any employer would find it useful to know that a job applicant
was convicied of fraud, larceny, identity theft, forgery or bribery. The
legislature has classified all of these as eligible crimes, and many if not all of
them are at feast as sertous as the crimes of which defendant was convicted. -
The People argue that his snooping helped cause his employer's servers to
crash, thereby causing hundreds of thousands of dollars in damages and lost
productivity, but the mechanism by which this occurred is open to question,
and the proof of damages is poorly documented {(CPL 160.59 [7] [b]). The law
firm injured by the defendant has not taken any position on his application
(CPL 160.59 [7] [e]). There is no evidence that the defendant committed his
crimes maliciously or for personal gain. Neither is there anything in the record
before me which suggests that he might be prone to engage in such conduct
again.

{he People's argument that the defendant would denve little benetfit from
sealing his criminal record is specious, if not disingenuous. If they truly
believed ihat he has reached an apex in his professional life, there would be no
reason for them 1o oppose his application, as he could reach no position of
significantly greater influence or authority. It is only because he might advance
himself further, and perhaps significantly, that there is reason to keep the
record of his ¢rimes available to employers.

The broader question then becomes, as the People implicitly argue,
whether there is reason to deny him relief because the impetus and undertying
rationale for the statute was the desire to help those whose criminal
convictions prevented them from fully integrating into society, and not

Iig:tivaw tweourts govireporter/3dseries/2018/2618_28020 him
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someone 10 defendant's position. There has been tncreased discussion in recery
years regarding the collateral consequences of a criminal conviction. One of
the more serious of these is the limited access to the labor market which a
conviction brings {Mackenzie J, Yael, Note, Expungement Law: An
Extraordinary Remedy for an Extraordinary Harm, 25 Geo J on Poverty L &
Pol'y 169 {20177). The New York State Legislature enacted CPL 160.59 in
conjunction with an amendment of the Penal Law which raised the age of
criminal responsibility from 16 to 18. Concern about the collateral
consequences of a criininal record was a core concern of the proponents of the
bill (id). The legislature made sure that a court reviewing a sealing
{*4]application would {**59 Misc 3d at 476} consider its concern by requiring
it to weigh "the impact of sealing the defendant’s record upon his or her
rehabilitation and upon his or her successful and productive reentry and
reintegration into society” (CPL 160.59 [7] [f]). It is possible to derive from
factor (7) {f), as the People do, the conclusion that if a person is already well
integrated into society, there is less need to seal his or her record.

It cannot be denied that the defendant is not among those whom the bill
was primarily intended to benefit. He has had no difficulty achieving
meaningful employment despite his criminal record, and has reached a
comfortable economic station in life. But although he seems integrated into
society and economically secure at present, there is no guarantee that such will
always be the case. He seemed secure after his conviction but his status was
upended in 2010 when the company that he was working for was purchased by
another. The new regime oflered him a position but changed its mind after
conducting a background check. He suffered from aoxiety and depression, and
was forced to live on his savings until he found a new job. Given his record, it
was not a foregone conclusion that anyone would hire him. Circumstances
change, and there is no way to be sure that anyone is permanently secure in
life. Whether or not he ever tries to advance himself, his conviction may vet
again undo him. It makes little sense to deny the defendant relief under the

Atpah, riveounts, govireporter3dseries 201 8/2018_25020.Mm
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statute until such time as his life takes a turn for the worse. Granting his
application now may ensure that day never comes.

The defendant has made clear, however, that he is not content to matntain
the staius quo, but that he rather seeks 1o apply for more responsible positionss,
As his past attempts have shown, however, his background will necessanly be
subject to strict scrutiny when he does, and it seems almost inevitable that the
record of his criminal conviction will bar him from advancing. It is not for the
court, any more than it is for the People, to decree that someone has risen far
enough in life, or opine that he or she will derive little benefit from rising
further. Moreover, society often benetits when people strive to achieve,
regardless of the economic rung on which they happen to be at the time.
Finally, whatever the intentions of the legislature may have been, the statute
does not limit relief to any particular class of people.

Accordingly, the defendant's application is granted.

Footnotes
Footnote 1:All are Penal Law article 156 crimes and are eligible offenses as
defined in CPL 160.59 (1) (a).

Footnote 2:As permitted by CPL 160.59 (1) (a).

o nyrourts. govireporten 3dsedes/201872018_28020.1m



NEW YORK STATE UNIFIED COURT SYSTEM

LR, B AP i i L i B Y £ s A R T e 8 A R LA L R L A Ar b Bl Bk AL A o A S o

THE STATE oF THE JUDICIARY (/i

JONATHAN LIPPMAN

CHEREF JUDGE OF THE STATE OF NEW YORK




V.
HOPE FOR A NEW BEGINNING:
ExPUNGING CRIMINAL HISTORY RECORDS

HE WE MUST ADDRESS THE QUALITY OF LEGAL REPRESENTATION, it is
: ; also apparenc that New Youk needs 10 tocus more dosely on the consequences
of cnimimal convictions. The strength of our nation and of our srare is largely rooted in
the abundant opportunities available to our citizens. Yee for certain members of our so-
ciety, those precious opportunities are severely limited. For those with a prior criminal
conviction — even i stemming from a lowe-level, non-violent wransgression committed
ten or tifteen years ago or longer — the stigma of 2 criminal record continues long after
1 sentence has been served. From both a legal and practical standpoine, a criminal record
zan have profound negative consequences to an individual’s futare, whether in pursuing
employment, applying for a professional license, or secking government benefits such
as housing, welfare, food stamps, or financial assistance, There is no doubt that criminal
conducr should have consequences, but individual, often isolaced, misrakes thar resule
in crininal convicuons for low-level, non-violent offenses should not permanently hin-
der a person’s ability w become a productive, law-abiding member of society, particularly
when he or she has gone years without being re-arrested. That 15 not only conurary to
sound public policy, but it also fruserates the underlying goals of our justice system.

“Widely accepted research has shown that the risk of recidivism drops steadily with
time. {ndeed, individuals convicred of crimes, even those convicted of violens erimes,
are no more likely 1o be re-arrested after going a decade or so without an acresy than are
people who have never been arrested.

Accordingly, building on the work of rhe New York State Bar Association and
groups such as the Legal Acton Centet, I wiil shortly be submitting legislation w make
New York's criminal history record policies fairer and more rational. First, the proposed
legistarion will expunge, by operation of law, a misdemeanor conviction of an individual
who bas not been re-arrested within 7 years from the darte of such convicrion. Second,
1e will permit 4 court, upon application and in dhe interest of justice, 0 expunge a non-

violent felony convicton if the applicant has no previous felony convictiens and has

STATE OF THE JURICIARY 2014 « Chief Judge Jonathan Lippman



nat been re-arrested within 10 years of the date of the felony convicnon or release from
incarceration, whichever is later. This expungement will result in the sealing of il court
and related law enforcement records. Sex offenses. public corrupnion cases, and DW1-
celated offenses will not be eligible for expungement.

In addidion, along with the subimssion of the proposed legislation, the court sys-
tem will be implementing a new policy regarding the sale of criminal history informa-
tion. For many vears, the Office of Court Administration (OCA) has conducred
lectronic searches of irs criminal cases darabase to determine whether individuals have
a criminal cecord. These searches are typically requested by background screening com-
panies inquiting about job applicants, but they are requested by others as well. In keep-
ing with the rarianale underlying the proposed legisladon, beginning this April, OCA
will no longer disclose misdemeanor convictions of individuals who have no other pre-
vious criminal convictons and who have not been re-arrested within 10 vears of the
date of the conviction.

Pending enacument of the broader and more effective reform that the proposed
legislation offers, this new judicial policy will be an important step towards ensuring
that individuals who have a minor criminal record but whe have demonstrated over a
sutficient period of time that they can lead a law-abiding lifestyle are not permanently
burdened by a single misderneanor conviction. By breaking down baniers o rehabili-
wtion and redempuion and removing obstacles w employment and advancement, these
measures will give countless New Yorkers an invaluable second chance for a promising

furare,
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£%%61 Misc 3d at 997} OPINION OF THE COURT

Joseph A. Zayas, J.

fn 1985, when he was 19 years old, defendant John DoetfN1} gag

atrested twice in the span of a month and a half for selling cocaine to

undercover police officers. Defendant ultimately resolved both cases by

pleading guilty to criminal sale of a controlled substance in the third degree, a
class B felony, in exchange for an aggregate prison senience of 1 to 3 years. In

1993, defendant began a two-decade career with the New York City
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Department of Sanitation. In the aftermath of the September 11, 2001 terronist
attacks. he participated in the cleanup and rescue effoxts at the site of the fallen
World Trade Center towers. Defendant is a husband, proud father and
grandfather, and active member ot his church; he has had no contacts with the
criminal justice system for over 30 years. He{**61 Misc 3d at 998} now
moves, pursuant to CPL 160.59, to seal his convictions. He asserts, among
other things, that it he seeks employment 1n the future, he would like to be
able 1o do so without the stigma of a criminal record. The People oppose
defendant’s motion. They contend that, as a two-time convicted felon,
defendant 1s not among the sealing statute's intended beneficiaries. The People
are correct and the court, theretore, is constrained to deny defendant's motion.

(On Aucust 31, 1985, defendant was arrested for selling cocaine to an
undercover police officer, in front of 109-18 Farmers Boulevard. He was
charged with criminal sale of a controlled substance in the third degree (Penal
Law § 220.39 [1]). two counts of ctiminal possession of a controlled substance
in the third degree (Penal Law § 220.16 [1]), and two counts of criminal
possession of a controlled substance in the seventh degree (Penal Law §
220.03) (the first indictment). At his arraignment, defendant was released on
his own recognizance. But. a few weeks later, on October 8, 1985, he was
arrested again—this time with a codefendant—for selling cocaine to an
undercover otficer near the corer of Farmers Boulevard and 109th Avenue.
Defendant was charged with third-degree criminal sale of a controlled
substance and criminal facifitation in the fourth degree (Penal Law § 115.00
[1]) in connection with this second incident (the second indictment).

Several months later, on July 14, 1986, defendant pleaded guilty to
criminal sale of a controlled substance in the third degree and criminal
facilitation in the fourth degree to resolve the case brought under the second
indictment. Four days later, he pleaded guilty 10 another count of third-degree
cniminal sale of a controlled substance in full satisfaction of the charges

hitp-fiasww. nycourts govireporier/ddsanes/2018/2018_28324.him
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contained in the first indictment. Defendant was thereafter sentenced. in
connection with the {irst indictment, to | to 3 years of imprisonment. That
sentence was ran concurrently with a sentence of the same length that was
subsequently imposed in connection with the second indictment. Defendant
now moves to seal all three convictions.

{1] Section 160.59 of the Criminal Procedure Law, which took effect in
Qctober of 2017, provides a mechanism for defendants to move to seal up to
two "eligible offenses” (CPL 160.59 [2] [a]; [4]). The ameliorative purpose of
the statute, as Governor Cuomo indicated at the time of its enactment, is to
"eliminate unnecessary barriers to opportunity and employment{**§1 Misc 3d
at 999} that form[erly] incarcerated individuals face and to improve the
fairness and etfectiveness of the state's criminal justice system” (Governor's
Press Office, Press Release: Governor Cuomo Announces Raise the Age Law
that Seals Non-Violent Criminal Convictions Takes Effect October 7 [Oct. 6,
2017}, https://www.governor.ny.gov/news/governor-cuomo-announces-raise-
age-law-seals-non-violent-criminal-convictions-takes-etfect). To this end.
individuals who meet certain criteria can move to seal their convictions, as
long as they do not fall within several categories of offenses—-such as sex
offenses defined in article 130 of the Penal Law, homicide offenses, and
violent felony offenses—once 10 vears have passed (excluding any periods of
incarceration) since the imposition of sentence {(CPL 160.59 {1] [a]; [5]).
Individuals who have been "convicted of two or more felonies or more than
two crimes” are not eligible for relief under the statute (CPL 160.59 [3] [h]).

In this case, defendant was convicted, under two separate indictments
arising from conduct that occurred five weeks apart, of two counts of criminal
sale of a controlled substance in the third degree, a class B felony offense
{Penal Law § 220.39). Thus, the law makes clear that he is unable to have any
of his three convictions sealed (see CPL 160.59 [3] [h]).

hittpy:iwww. nycousts goviceporteri3dseriesfZ0 1872018 28324 tum
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[2] Defendant nevertheless contends that his two felony convictions
should be treated as only one because the sentences imposed for each were run
concurrently with each other. In support of this position, defendant argues that
the sealing statute is unclear about how to treat multiple felony convictions for
which concurrent sentences were imposed and, therefore, he suggests, it is
instructive to look to the persistent felony offender statute (Penal Law § 70.10)
for guidance. That statute provides that, in determining how many previous
felony convictions a defendant has, multiple convictions arising from crimes
"that were committed prior to the time the defendant was imprisoned under
sentence for any of such convictions shall be deemed to be only one
conviction” (Penal Law § 70.10 (1] [c]).

But there is a problem with this argument: the sealing statute is not silent
about when multiple felony convictions can be treated as a single conviction.
In fact, the sealing statute explains that doing so is permissible only when a
defendant has been convicted of muitiple offenses that were committed during
the course of "the same criminal transaction,” as that concept is defined in
subdivision (2) of section 40.10 of the{**61 Misc 3d at 1000} Criminal

Procedure Law (CPL 160.59 1] {a]).lE®2] And that definition provides that a "
[c]riminal transaction” can consist of multiple acts, "or a group of acts,” but
the conduct must be “so closely related and conmnected in point of time and
circumstance of commission as to constitute a single criminal incident, or . .
[be] so closely related in criminal purpose or objective as to constitute
elements or integral parts of a single criminal venture" (CPL 40.10 [2]).

That was not the case here. Defendant sold drugs on two separate dates,
five weeks apart. Clearly, then, the two sales were not "so closely related and
connected in pont of time and circumstance of commission" as to compel the
conclusion that they amounted to one criminal incident (see People v Lynch,
23 NY3d 331, 534-335 [2015] ["separate sales of drugs to the same person at
the same place, separated by 48 hours," not the same criminal transaction

s fhavore nycouns. govireportanddsenes/2018/2018_28324 hun
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under CPL 40.10 (2) (2)]). Nor, on this record. is there any bastis for

conciuding that these two seemungly discrete drug sales were the kind of
"integrated, interdependent acts" that the Court of Appeals has held can sustain
a finding of a "single criminal venture"” (see Lynch, 25 NY3d at 334-336
[bolding that CPL 40.10 (2) (b} generally only applies to "ongoing organized
criminal activity, such as conspiracies, complex frauds or larcenies, or
narcotics rings” (internal quotation marks omitted)}). In short, defendant’s two
felony drug sale convictions were separate crirninal transactions and thus
preclude him from seeking relief under the sealing statute.

The facts of this case, though, are not unsympathetic. Defendant has, for
all that appears, led a productive, taw-abiding life for at least the last two
decades. He was a longtime civil servant, who did important work after the
September 11th attacks that exposed him to hazardous conditions. Aund,
according to the pastor of his church, he contributes to his community by
regularly volunteering with the church's soup kitchen and food pantry and
serving as a mentor for its Men's Ministry. But defendant 1s now retired from
the Sanitation Department, due to an injury he sustained on the job, and he is
concerned that, if he seeks employment in the future, his options will be
Hmited{**61 Misc 3d at 1001} because of his criminal record. This. of course,
is a valid concern, and one that the sealing statute 1s meant to alleviate.
However, because defendant has two felony drug convictions. instead of one
felony and one misdemeanor (see CPL 160.59 [2] [a]), the statute excludes
him trom its purview.

Defendant’s criminal record is ceriainly not unusual IEN31 The notion that
drug dealers and drug addicts "are ofien the same people” (Kathryn Casteel,
FiveThirtyEight, 4 Crackdown On Drug Dealers Is Also A Crackdown On
Drug Users [Apr. 5, 2018], https://fivethirtyeight.com/features/a-crackdown-
on-drug-dealers-is-also-a-crackdown-on-drug-users/) is now widely accepted.
And one of the consequences of this is that individuals with substance abuse
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problems are likely to accumulate multiple criminal convictions—for both sake
and possession offenses-—and do so relatively quickly, until they successfully
address their underlying addiction issues.

New York law recognizes this reality by, for example, giving defendants
who are charged with felony drug sale offenses the chance (subject to certain
eligibility requirements) to participate in a substance abuse treatment

p:rogv[arnmﬁiJ and, upon successtul completion of the program, the possibility
of conditionally sealing not only the records related to the case that led to the
diversion—which can ultimately be disposed of in several ways, including
dismissal of the indictment—but three prior drug-related misdemeanor
convictions as well (see CPL. 160.58 [2]; 216.00 [1]; 216.05 [10]). A defendant
with more than one{**61 Misc 3d at 1002} felony narcotics indictment is
eligible for diversion into treatment (see People v Jordan, 28 Misc 3d 708,
713-714 [Sup Ct, Bronx County 2010, Fabrizio, }.] ["(t)he Legislature did not
specifically deem an mdividual ineligible for consideration for judicial
diversion where such person has more than one indictment”]). And a
defendant who has been diverted to a treatment program once is not precluded
from being diverted a second time (see CPL 216.00 [1]). So, conceivably, a
defendant could have more than one felony case dismissed and then sealed
under the diversion prograin, in addition to the three prior misdemeanor
convictions.

Defendants whose cases predate the widespread use of judicial diversion

programs, EN3 but have nevertheless demonstrably extricated themselves
from any involvement with drugs, are entitled to significantly less relief. CPL,
160.59. as noted, only allows for the sealing of one felony and one
msdemeanor conviction, and categorically bars relief to individuals with two
or more felony convictions or convictions of more than two crimes. This
creates an unfortunate—and, in the court's view, unintended—-disparity

Hoifwaw, nycounts goviceporierf3dsenes/2018/2018_ 28324 .htm
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between those individuals who were accepted into, N and then completed,
judicial diversion programs and those who did not, but who ultimately
overcame their addictions to lead law-abiding lives. Indeed, it is hard to
understand why defendants who have completed diversion programs shouid be
entitled to the sealing of three misdemeanor drug offenses, while an individeal
with a similar criminal record—rtegardless of any potentially mitigating
circumstances—is excluded completely from CPL 160.59 rehief. Surely there
are individuals who, for myriad reasons (including, most simply, the timing of
the conviction), were unable {o participate {**61 Misc 3d at 1003} in judicial
diversion but could nevertheless establish that they are deserving of equivalent
sealing henefits.

The legislature, then, should consider whether broadening the sealing
statute to encompass cases like this one would further advance the statute's
laudable goals without having a deleterious effect on public safety or society's
respect for the law. This could be accomplished expeditiously by: amending
subdivisions (2) (a) and (4) to allow for the sealing of as many as three drug-

related convictions, including up to two felonym] convictions. when the
offenses were committed within a two-year period (or a one-year period, if the
legistature were to conclude that a shorter time period 1s more likely reflective
of the convictions being attributable to drug abuse, as opposed to drug
dealing); and amending subdivision (3) (h) so that individuals with two felony
or three misdemeanor drug convictions are not barred from seeking relief
under the statute. Alternatively, a more limited expansion of the statute could
be achieved by doing what detendant proposed in this case: applying
sequentiality principles (see People v Morse, 62 NY2d 205 [1984]) so that
multiple drug convictions would be treated as a single eligible offense, when
the underlying crimes were all committed prior to the defendant being

sentenced for any of the cases.'EN8] Until such reform. however, the court
must deny defendant's motion.
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Footnotes

Footnote 1:Although the court 1s denying defendant's sealing motion, it has
chosen to refer to him as "John Doe" in this published decision so as not to
draw any further public attention to his criminal record.

Footnote 2:5¢e William C. Donnino, Practice Commentary, McKinney's Cons
l.aws of NY, CPL 160.59 (noting that the statute mandates denial of a sealing
application if the defendant has conviciions of "two or more felonies,” but
observing that "[t}hat provision . . . should be subject to the subdivision (1)(a)
provision which would . . . treat the conviction of two or more felonies
arising out of the same criminal transaction as the conviction of one felony").

Footnote 3:In United States v Dossie (851 F Supp 2d 478 [ED NY 2012]),
Judge Gleeson explained why this is so. The defendant in that case, Jamel
Dossie, was "a young, small-time, street-level drug dealer's assistant.” (/d. at
481.) He had a difficult upbringing in Brownsville, Brooklyn, and was already
abusing drugs and alcohol in high school. Dossie had what Judge Gleeson
characterized as "a typical criminal history for a young man with his
background” (id. at 482), that is, "a low-level addict selling drugs on the
street” (id. at 483): he had state convictions of misdemeanor marijuana and
controlled substance possession offenses. And, when he was 20 years old, he
sold drugs four times during a seven-month period to a confidential informant,
which led to federal charges and, ultimately, a conviction of conspiracy to
distribute crack cocaine (id. at 482-483). Dossie's case, in short, illustrates how
individuals with substance abuse issues can accumulate multiple drug-related
convictions very quickly.

Footnote 4:See People v Jordan, 28 Misc 3d 708, 713 (Sup Ct, Bronx County
2010, Fabrizio, J.) (describing CPL article 216, the judicial diversion statute,
as a legislative effort "to encourage courts and prosecutors to consider placing
individuals who commit certain felony narcotics possession and sale crimes in
order to financially support their drug or alcohol addictions into a substance
abuse program, rather than sending them to jail").

Footnote 3:Defendant’s case, ol course, far predates the 2009 enactment of
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CPL article 216. And although convictions that predate the statute have been
deemed eligible for sealing under CPL 160.58, as long as the defendant
completed a qualifying drug treatment program and successfully served his
sentence {sge People v ME., 121 AD3d 157, 160-161 [4th Dept 2014]),
diverting defendants into drug treatment simply was not the norm in the mid-
1980s. In fact, the first drug treatment court in the United States, which was
established in Miami-Dade County, Florida, did not open until 1989. And New
York's first drug treatment court would not open until several years later, in
1995, in Rochester (see Rockefeller Institute of Government, An Analysis of
Drug Treatment Courts in New York State at 7 [May 23, 2018],
https://rockinst.org/wp-content/uploads/2018/05/5-23-18-Drug-Court-
Report.pdt).

Footnote 6:The decision whether to permit a defendant to participate in a
diversion program is a discretionary one made by the cowrt (see People v
Pritman, 140 AD3d 989, 989 [2d Dept 2016]).

Footnote 7:The sealing statute's prohibition on sealing class A felony offenses
(CPL 160.59 [1] [a]) would, of course, still apply to the most serious drug
offenses.

Footnote 8:The statute already includes among the factors that should be
considered in determining whether a sealing application should be granted,
"any measures that the defendant has taken towards rehabilitation, such as
participating in treatment programs” {CPL 160.59 [7] [d]). And that factor
would be of particular relevance in these sorts of cases.
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in 1984, defendant Jane Doe [ENL} was arrested and indicted for a violent
telony offense, robbery in the second degree, which she allegedly committed
when she was a 16-year-old high school student — when, in other words, she
was eligible for adjudication as a youthful otfender. Defendant ultimately
pleaded guilty to attempted second-degree robbery (which is also a violent
felony offense), and the sentencing court denied her youthful offender
treatment. Now, thirty-four years after her guilty plea, defendant moves to seal
her conviction pursuant to CPL 160.59. The Court, regrettably, is constrained
to deny the motion because, as the People correctly contend, defendant's
conviction of a violent felony offense makes her ineligible for sealing under
the statute. This unfortunate result, in the Court's view, is inconsistent with the
laudable goals of the sealing statute. Accordingly, the Court again calls upon
the Legislature, as it did in People v [*2[Jolin Doe, __ Misc 3d __, 2018 NY
Slip Op 28324 (Sup Ct, Queens County 2018), to amend the statute, this time,
as explained in more detail below, to allow for the sealing of violent felony
offenses, when, as in this case, the defendant was eligible to be adjudicated a
vouthful offender at the time of his or her conviction.

BACKGROUND

On March 13, 1984, defendant was arrested in connection with a robbery
that had allegedly occurred the day before at a Queens County high school.
According to the criminal complaint and Bill of Particulass, the three
perpetrators approached the victim in the school hallway. Defendant "twisted
the complainant's arm" while one of the other two perpetrators took her
pocketbook and "umcorn charm.” About one month later, a Grand Jury
charged defendant with one count of robbery in the second degree, a violent

felony offense (Penal Law §§ 70.02 [1] [b], 160.10 [1]).[EN2l

On October 10, 1984, defendant pleaded guilty to atternpted robbery in
the second degree. At her sentencing a few weeks later, the court (Demakos,
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J.} denied her youthful offender treatment and sentenced her to five years'

probation.{m‘ Defendant never appealed her conviction or sentence. [EN4]

At the request of the Department of Probation, defendant's probationary
sentence was terminated early, in August 1988. Since that time, she has not
been convicted of any crimes.

Detfendant, who is carrently over fifty years old, now moves, pro se, to
seal her attempted robbery conviction. In her application, defendant states that
she recently "applied for a job thinking this charge [from] [34] years ago was
sealed.” That job, according to defendant’s [*3INY SID sheet, was a position as
a nursing home, home care, or hospice worker and required a criminal
background check (see 10 NYCRR § 402.3). The People oppose defendant's
motion on the ground that convictions of violent felony offenses — such as
attempted second-degree robbery (see Penal Law § 70.02 {1] [¢]) — are not

eligible to be sealed. [EN3]
DISCUSSION

Section 160.59 of the Criminal Procedure Law, which took effect in
Qctober of 2017, provides a mechanism for defendants to move to seal up to
two "eligible offenses" — only one of which can be a felony (see CPL. 160.59
[2] [a}). The purpose of the statute, as Grovernor Cuomo indicated af the time
of its enactment, is to "eltminate unnecessary barriers to opportunity and
employment that form{erly] incarcerated individuals face and to iraprove the
fairess and effectiveness of the state's criminal justice system" {see Press
Release, "Governor Cuomo Announces Raise the Age Law that Seals Non-
Violent Criminal Convictions Takes Effect October 7." Oct. 6, 2017
[https://tinvurl.com/y8ljq22t]}. To this end, the Executive Law was amended to
make it an unlawful discriminatory practice "to make any inquiry about,
whether in any form of application or otherwise, or to act upon adversely to

hipeiinveourts. govireponen3dsenns/ 2018201828390 htm



TMER01D

“eople v Doe (<018 NY Ship Op 28390)

the individual involved, any arrest or criminal accusation” that resulted in a
conviction that was subsequently sealed pursuant to the new statute (Executive

Law § 296 [16]). N6

An individual is entitled to make a sealing application once ten years
have passed since either the imposition of sentence or, if an incarceratory
sentence was imposed, her release from prison, as long as she: has not been
convicted of more than one felony, "or more than two crimes”; does not have
an open criminal case; 18 not required to register as a sex offender; and has not
already obtained sealing of the maximum number of convictions allowed
under CPL 160.59 or CPL 160.58 {see CPL 160.59 [3], [5]). None of these

bars is present in this case.

Certain categories of offenses, including violent felony offenses (see

Penal Law § '?0.02)_.lﬂﬂj however, may not be sealed (see CPL 160.59 [1]
[a]). This 1s so no matter how much |*4]time has passed since the defendant
committed the crime and regardless of how compelling a case the applicant
can make that sealing would serve the interests of justice and not compromise
public safety. It is this provision that constrains the Court to deny defendant's
motion, even though the attempted robbery here, a violent felony offense,
occurred nearly three and a half decades ago, when defendant was what the
Criminal Procedure Law now refers to as an “adolescent offender” (CPL 1.20
[44]), and even though she has not been convicted of any crimes since.

I'here are several reasons to question the wisdom of this categorial
approach to sealing eligibility. It can, for one thing, produce seemingly
inequitable outcomes. For example, the Court recently granted a sealing
application in an unrelated case where another defendant and an accomplice
commutted a robbery during which they allegediy assaulied the victim. The
defendant in that other case, who was nineteen vears old at the time of the
offense, was charged. just like the defendant here, with robbery in the second
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degree. But he was ultimately able to resolve the case by pieading guilty to
aftempted robbery in the third degree — which is not a violent felony (see
Penal Law §§ 70.02, 160.05) — in exchange for a probationary sentence.

Thus, an individual whe committed a robbery as an adult, which was violent
by any reasonable definition of the word, was eligible to have his conviction
sealed. Defendant's conviction, on the other hand — which arose from conduct
she engaged in when she was a sixteen-year-old high school student, and

which apparently did not result in any injuries to the victim - must
permanently remain on her criminal record.

A revision to the sealing statute that gave courts the discretion to seal
convictions of certain violent felony offenses for defendants who were eligible
to be adjudicated youthful offenders, could help eliminate such disparities, at
feast when it comes to young offenders. These disparities, afler all, can be the
product of any number of factors beyond the defendant’s control, such as
whether the prosecutor handling the case was willing to offer a plea bargain to
a non-violent felony offense. whether defense counsel actively advocated on
defendant’s behalf for such a disposition, or whether the trial judge was
amenable to a resolution of the case on those terms.

Potential disparities aside, this case also highlights another important, yet
perhaps unanticipated. shortcoming of the new sealing statute: its failure to

explicitly address criminal records of younger offenders, EN8! even though it
was enacted as part of the Raise the Age legislation. Courts and legislators
have relatively recently begun to acknowledge, in a more thoughtful and
forceful way, that younger offenders are often less culpable than adults who
commit the same offenses and, therefore, should be treated differently by the
criminal justice system. This recognition "rest{s] not only on commeon sense
— on what any parent knows — but [*5}on science and social science as well"
(Miller v dlabama, 567 US 460, 471 [2012] [internal quotation marks
omitted}). What parents intuttively understand, and what neuroscience
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confirms, is that adolescents are immature and lack a well-developed sense of
responsibility and. consequently, often engage in reckless. impulsive, and risky
behavior (id.; see also People v Perez, 23 NY3d 89, 109 [2014] {Rivera, J.,
dissenting] ["(t is generally accepted . . . that children simply do not have the
capacity to fully appreciate the world and the consequences of their actions

and choices"]). Compounding these developrnental deficiencies is the
susceptibility of young people to negative influences and peer pressure, as well
as their "[in]ability [due to their age] to extricate themselves" from situations
in which criminal or anti-social behavior is likely to occur (Miller, 567 US at
AT71; see also Matter of Vega v Bell, 47 NY2d 543. 548 [1979] [noting that
juveniles "are more easily influenced by their companions and their
environment than are adults"]). These factors. taken together, make it more
likely that youths will engage in crirninal conduct.

But, as the Supreme Court has emphasized in a series of decisions
resolving Eighth Amendment challenges to severe sentences imposed on
juvenile offenders, younger offenders have the capacity to change and possess
"oreater prospects for reform” {Miller, 567 US at 471). In fact, "[oluly a
relatively small proportion of adolescents who experiment in risky or illegal
activities develop entrenched patterns of problem behavior that persist into
adulthood™ (Roper v Simmons, 543 US 551, 570 {2005}, quoting Steinberg &
Scott, Less Guilty by Reason of Adolescence: Developmental Immaturity,
Diminished Responsibility, and the Juvenile Death Penalty, 58 Am.
Psychologist 1009, 1014 [2003]).

This notion — that "incorrigibility is inconsistent with youth" {(Graham
v Florida, 560 US 48, 73 [2010], quoting Workmuan v Commonwealth, 429
SW2d 374, 378 [Ky 1968]) — is one of the animating purposes of New York's
recently enacted Raise the Age legislation. That statute, as of October 1, 2019,
will make many, if not most, criminal cases involving offenders younger than
eighteen years oid eligible for removal to Family Court, inctuding cases
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involving certain violent felonies (see CPL 722.23). In Family Court, the
young person 1s not subject to criminal liability, but rather, adjudication as a
juvenile delinquent {see Family Court Act §§ 301.2 [1]; 380.1 [1] ["(n)o
adjudication under this article may be denominated a conviction and no person
adjudicated a juvenile delinquent shall be denominated a crirmnal”]).

The distinct possibility that a younger offender will mature and reform
was also a significant part of the rationale behind the Court of Appeals’
decision in People v Rudolph, 21 NY3d 497 (2013), which held that, in every
case where youthful offender treatment is a possibility, the trial court must
decide whether such treatment is warranted, even when the defendant does not
request it. "The judgment of a court as 1o which young people have a real
likelihood of turning their lives around is just too valuable, both to the
offender and to the community. to be sacrificed in plea bargaming,” or waived
by inaction, the Court reasoned (Rudoiph, 21 NY3d at 501).

Determining whether an eligible defendant is a suitable candidate for
youthtul offender treatment {see CPL 720.20 (1]), or whether a juvenile
offender's case should be diverted to Family Court over the objection of the
District Attorney's Office (see, e.g., People v Robert C., 46 Misc 3d 382 [Sup
Ct, Queens County 2014]), can be challenging, because the decision rests, at
least in part, on a prediction of whether the offender's criminal conduct is
attributable to "unfortunate yet transient immaturity" (Monztgomery v
Louisiana, 377 US __, 136 S Ct 718, 734 {2016] [internal quotation marks
omitted]), rather than being a manifestation of a lifelong [*6]antisocial
personality. In the sealing context, though, no such prescience is needed. Since
a sealing application can only be made once ten years have passed from
sentencing or the defendant's release from prison, the court will generally be
able to tell, based on the defendant's actual record (or lack thereof), which of
those two scenarios — fleeting immaturity as opposed to "permanent
icorrigibility” (id. at 734) — best explains the youthful criminal conduct.
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Given that advantage, it would serve the interests of justice, and comport with
our recent, more sophisticated understanding of "the relationship between
youth and unlawful behavior" (Rudolph, 21 NY3d at 506 [Graffeo, J.,
concurring]) to expand sealing eligibility to convictions of violent felony
offenses that were committed when the defendant was younger than nineteen,
provided that, at the time of the conviction, the defendant was eligible to be
adjudicated a youthful offender. Because sealing eligibility in New York is
refatively strict, there would seem to be hittle risk that a truly violent, antisocial
person would be eligible for relief. After all, an individual would have to

show, among other things, that: the requisite ten-year waiting period has been
satisfied; he or she has, at most, one additional conviction, and that the
conviction was for a misdemeanor; and he or she does not have any

unresolved criminal charges pending against him or her. A person who can
establish all of these things would be able to make a strong case that, whatever
violent behavior she engaged in as a young person was not representative of
the mature adult she ultimately became, and, therefore, she should be given an
opportunity to put that particular episode of her adolescent life behind her.

In essence, expanding sealing eligibilitv to these soris of cases would
allow a court to take a second look at a young offender. a decade or more after
he or she committed a violent crime, and decide whether part of the penalty
imposed — the burden of a felony record — should be lifted (at least to the

extent permitted by law (EN9 ). And, in this regard, it is worth emphasizing
that expanding sealing eligibility means only that, i.e., the opportunity to make
an application. It does not guarantee that sealing will ultimately be granted.
That result ultimately turns on whether the applicant can persuade the court
that sealing is appropriate in light of the circumstances presented by a
particular case.

This case presents a very compelling example of an individual whose
violent felony record deserves a second look. As emphasized, the attempted
robbery in which defendant participated occurred when she was a high schoo]
student. Indeed, the crime itself took place inside defendant's schoof. And
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although robbery is unquestionably a serious crime, the Court notes that
legitimate concerns have been raised by experts in fields ranging from law
enforcement to education to childhood development, about the effects of
resolving student misconduct issues through the adult criminal justice system
(see, e.g., New York City School-Justice Partnership Task Force, Keeping Kids
In School And Owr Of Court, May 2013 {https:/tinyurl.com/ydaane9c)).

Moreover, here, there were no allegations that the victim was injured, or
that defendant herself was the actual "taker" of the property. Also, two other
individuals were involved. so, perhaps, the idea to commit the crime was not
defendant's and she was more of a follower than a leader. But, even if that was
noi the case, the fact remains that decades have passed since the attempted
robbery and defendant has not been convicted of, or even arrested for, any
turther violent offenses. Therefore, the conclusion that the crime was the result
of immaturity and youthful recklessness, instead of a fully-formed violent
disposition, seems inescapable.

The Court 18, of course, cognizant of the fact that society is often
reluctant to "give a break” to mdividuals who have committed violent crimes.
But surely that reluctance is less entrenched, and less justified, where the
crime was committed when the defendant was not yet an adult. Indeed. it
would seem relatively uncontroversial to suggest that things people do as
teenaners should not define them for the rest of their lives (see Rudolph, 21
NY3d at 501 [observing that youthful offender treatment gives young
offenders "the opportunity for a {resh start, without a crirninal record"]). For
this reason, expanding sealing to this limited class of cases would not, in this
Court's view, dimimish "the public's confidence in and respect for the law”
(CPL 160.59 [7] {g]). To the contrary, 1t would comport with the ideal, which
is so fundamental in this country, that almost everyone should be eatitled to a
second chance (¢/. Alan Blinder, Convicts Seeking to Clear Their Records
Find More Prosecutors Willing to Help, NY Times, Oct. 8, 2018, Al12
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[https://tinyurl.com/y7pargéw]| [quoting a former United States pardon
attorney, stating that "(expungements) ought to be something that prosecutors
welcomne and use to their advantage to (advertise) criminal justice success
stories"]).

Along the same lines, the Court also believes that expanding sealing
eligibility in this way would not have any negative public safety implications
(see CPL 160.59 [7] [g]), especially since, as noted, courts are always free to
deny a sealing application on the merits — by weighing the various interest-
of-justice factors enumerated in the statute (CPL 160.59 {7]). Still, if a
defendant can persuasively demonstrate, ten years or more after she committed
a crime, that her conviction of a violent felony offense was the result of the
many behavioral characteristics that attend youth, she would presumably be a
minimal risk for reoffending. And that conclusion would be even stronger
where, as in this case, the defendant has a decades-long record of not having
recidivated (see United States v Johnson, 685 F3d 660, 661 {7th Cir 2012] [*
[tThe propensity to engage in criminal activity declines with age"]).
Furthermore, it is difficult to conceive of how sealing under CPL 160.59,
given its various exceptions providing for access to sealed records (see CPL
160.59 [9], [10]; note 9, supra), could in any meaningtul way impede effective
enforcement of the law. And, to the limited extent that it does, the
untfortunately small number of convictions that have been sealed since the
statute's enactment a year ago -— reportedly less than 50 in this county and less
than 600 statewide (see Shayna Jacobs, Law that seals old criminal records
helps New Yorkers find new work, better lives, NY Daily News, Oct. 13, 2018
[https://tinyurl.com/yacb3lc7]; see also Jan Ramson, Criminal Convictions
Behind Them, Few Have Had Their Records Sealed, NY Times, Jul. 4, 2018
[https:/Atinyurl.com/y9zmwx64]) — would certainly minimize any adverse
effect in this regard.
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[ sum, the Court respectfully suggests, as it has previously (see John
Doe, 2018 NY Slip Op 28324), that the Legislature consider amending CPL
160.59 to allow for the sealing of convictions of violent felony offenses
committed by defendants who were eligible for youthful offender treatment,
but did not receive 1t. This could be accomplished by revising subdivision (1)
{a) of the statute, which defines the offenses that are eligible for sealing, to
create an exception to | *7]the general prohibition on sealing convictions of
violent felony offenses, when the offender was an "eligible youth" as defined
in the youthful offender statute at the time of the conviction {see CPL 720.10
[21]). This proposed revision, to be clear, would not affect the sealing statute's
independent prohibitions on sealing other categories of offenses. For example,
a defendant can be adjudicated a youthful offender for certain serious sex
crimes {see CPL 720.10 |2] la] [ii1], [3]). But the sealing statute does not allow
for the sealing of any sex offense defied in article 130 of the Penal Law or
any offense that requires registration as a sex otfender (CPL 160.59 [1] [a)).
Likewise. a defendant can receive youthful offender treatment in connection
with a manslaughter conviction (see, e.g., Shrubsall, 167 AD2d at 931).
Felony homicide offenses, however, are not eligtble for sealing (see CPL
160.59 [1] [a]). In short, what the Court is proposing is a discrete exception to
the prohibition on sealing convictions of violent felony offenses for
individuals who were vouthful-offender eligible at the time of conviction, and
when the offense is not otherwise ineligible for sealing.

Amending the statute in this way would reflect an acknowledgment,
consistent with the legislative policy concerns underpinning the Raise the Age
fegislation and the reasoning contained in the Supreme Court's and the Court
of Appeals' still-developmg juvenile sentencing jurisprudence, that when it
comes to the criminal justice system, there are myriad ways in which young
people should be treated differently than adults.
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It would also give this defendant the opportunity to receive substantially
the same treatment that a sixteen-year-old would receive today if she were
arrested under similar circumstances. [ideed, under the carrent statutory
scheme, if an adolescent offender is charged with committing a robbery where
no one was significantly injured and no gun or "deadly weapon® was used, the
case will be removed to Family Court — with all of the benefits and
protections that entails (see Roberr C., 46 Misc 3d at 389—90) — unless the
People are able to convince the court that "extraordinary circumstances”
warrant keeping the case in criminal court (CPL 722.23 1] [d], [2] [¢]). The
Raise the Age statute does not define "extraordinary circumstances," but
routine robbery cases like this one surely would defy such characterization. At
the very least, the Court is confident that, today, a defendant in a case like this,
assuming 1t remained in criminal court, would be granted youthful offender
treatment, either by the trial judge, o, if not, then on appeal (see People v
Darius 8., 145 AD3d 793, 794 [2d Dept 2016] [reversing demial of youthtul
offender treatment in first~degree robberv casel; People v David S., 78 AD3d
1205, 1206 [2d Dept 2010] [same result in atterspted second-degree robbery
case); People v Nadia B., 23 AD3d 394, 394 [2d Dept 2005] [same in second-
degree burglary casel; People v Randall T, 121 AD3d 439, 439—40 [1st Dept
2014] [same in second-degree robbery casel; People v Maria M., 102 AD3d
402, 403 {1st Dept 2013] [same in second-degree assault case]; People v
Kwame S., 95 ADJ3d 664, 664—65 [1st Dept 2012] [same in first-degree
robbery case|).

If the statute were amended as proposed, the Court would grant
defendant's motion without reservation. But, since the Court must, of course,
decide the motion within the parameters of the current statute, it must,
unfortunately, deny it.

This consiitutes the decision and order of the Couxt.
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The Clerk of the Court 15 directed to distribute copies of this decision and
order to the defendant and to the District Attorney.

Dated: December 12, 2018

JOSEPH A. ZAYAS, 1.S.C.

Footnotes

Footnote 1:Although the Court is denying defendant’s sealing motion, it has
chosen to refer to her as "Jane Doe" in this published decision, so as not to
draw any further public attention to her criminal record.

Fooinote 2:0ne of two co-perpetrator’s cascs was adjudicated in Family
{“ourt; the other individual was apparently not apprehended.

Footmote 3:There is a notation in the court tile suggesting that, on the day that
she was sentenced in this case, defendant was adjudicated a youthful offender
in another 1984 matter and sentenced to a concurrent term of probation. The
Court, however, was unable to obtain the file for the other matter and thus

does not know what sort of conviction was substituted for a youthful offender
adjudication, or even 1f there was such an adjudication. But, given that the
sentencing for both cases apparently occurred on the same day, defendant's
adjudication as a youthtul offender in another matter would not have precluded
the court from giving her the same treatment in this case (see People v
Ramirez, 115 AD3d 992, 993 [2d Dept 2014}; CPL 720.10 {2] [b]).

Footpote 4;Perhaps this was unfortunate, since the Departments of the
Appellate Division consistently reverse denials of youthtul offender treatment,
even when the denial was not found to be an abuse of discretion (see, ¢.o.,
People v Orriz, 97 AD2d 710, 710 [1st Dept 1983] [reversing denial of
youthful offender treatment in knife-point robbery casel; People v Charles S.,
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102 AD3d 896, 896 [2d Dept 2013] [reversing trial court’s denial of youthtul
offender treatment in second-degree robbery case, even though "the defendant
did not fully comply with the requirements imposed by the Supreme Court"
for being so adjudicated]; People v Jeffrev KV, 88 AD3d 1159, 1159—60 {3d
Dept 2011} {reversing youthful offender denial; no abuse of discretion found;
Peaple v Shrubsall, 167 AD2d 929, 931 [4th Dept 1990] [same result in
manslaughter case]; People v Keith B.J., 158 AD3d 1160, 1161[4th Dept
2016} [same result m second-degree criminal possession of a weapon case]),
and even when the defendant has been charged in two separate indictments
(see, e.g., Peaple v Thomas R.QO., 136 AD3d 1400, 1403 {4th Dept 2016]).

Footnete 5:In addition to asserting that defendant's conviction is not eligible
to be sealed, the People also argue that the Court should deny her motion
hecause she failed to provide a "sworn statement explaining the reasons why
the court should grant her motion," which is a required component of a sealing
application (see CPL 160.59 [2] [b] [v], [3] (g] [requiring summary denial of a
sealing motion when the defendant omits "the required sworn statement of the
reasons why the court should grant the relief requested"]). But defendant, a pro
se litigant, did provide such a statement. As mentioned above, she explained in
her application that, when she recently applied for a job, she became aware
that her decades-old robbery conviction was not sealed. This is exactly the sort
of experience that one would expect would motivate a person to move to have
a conviction sealed.

Footnote 6:This provision, naturally, does not apply to applications for gun
permits or applications for employment as a police officer or other law
enforcement official, among other things (Executive Law § 296 [16]).

Footnote 7:The other categories of offenses that are excluded from sealing are
class A felony offenses. sex offenses detined in article 130 of the Penal Law,
child pornography crimes defined in article 263 of the Penal Law, any offense
that requires regisiration as a sex offender, and felony homicide offenses
defined i article 125 of the Penal Law. In addition, a conviction of a felony
conspiracy offense where the object of the conspiracy is not itself an eligible
nffense, as well as a conviction of an attempt to commit an ineligible offense,
may not be sealed (see CPL 160.59 [1] {a]).

Hootnote 8:New York has adopted an array of terms to refer to offenders who
are not adults. For example, children from the ages of thisteen to fifteen, who
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are charged with certain enumerated offenses, are "juvenile offenders” (CPL
1.20 [42]). The Raise the Age statute created the term “adolescent offender.”
which. as of October 1, 2019, will encompass any sixteen- or seventeen-veat-
old charged with a felony (CPL 1.20 [44]). This decision uses the term
"vounger offender” to refer to defendants under the age of nineteen, since
those individuals are generally eligible for youthful offender treatment (see
CPL 720.10 (2] [defining "eligible vouth"]).

Foatnote 9:There are several limitations to the sealing prescribed by CPL
160.59. For example, records sealed by the statute may be obtained by "federal
and state law enforcement agencies, when acting within the scope of their law
enforcement duties” (CPL 160.59 {9] [b]). Moreover, unlike CPL 160.50,
which requires the sealing of "official records and papers" in the possession of
a prosecutor's office when a criminal case has been terminated in favor of the
accused (CPL 160.50 [1] [c]), CPL 160.59 only requires the sealing of records
in the possession of a court and the Division of Criminal Justice Services (CPL
160.59 [8]).

| R By Dt idid
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A broken justice reform promise: Under a new law, sealing of records could help
600,000 or more New Yorkers; so why have only 1,000 come forwawd?

3y EMMA GGODMAN
JAN 15, 2018 G4 PM
PUBEISHED IN MY DALLY MEWS

Jose was 16 when he was arrested in Brooklyn. He stole another kid’s bike. He and his friencls were
charged with robbery despite the fact that there were no weapons or injuries involved. His family dicin’t know
anything about the criminal system and his lawyer advised him to take a plea to a lower level charge to escape
Rikers Island. Not understanding the consequences. he did.

Thirty-five years later, the weight of a non-violent felony conviction still bangs over his heacl.

Jose is an adult now with a wife and two children. He never went to college or applied for the jobs he wanted
because he was afraid his conviction would prevent him from reaching his goals. He has been working tirelessly
as a driver for his entire adult life. Finally. in 2018, he was able to get his record sealed. He is now agpplying for
night school, and he and his family have new hope for the futurce.

When it comes to record sealing, Jose is one of the lucky ones. He fits the restrictive eligibility
requirements of a new state record-sealing law that was passed in 2017, and he happened to read the Daily
News on the day an article about the statute was published.

But the law is too limited to benefit the people who are suffering the most, and many of the few who can
benretit don’t know that the taw was passed. These are problems we need to fix, now.

Mew faws mean nothing if the people who can benefit don’t know they exist. The record-seading law,
which seals records for a number of adult criminal convictions if certain conditions are met, could potentially
benefit as many as 600,000 people statewide. But it has seen fewer than 1,000 people benefrt in over a year;
that’s less than 1% of the people who are eligible.

There are many reasons for this disparity. The eligibility determination and judicial process are
extremely complicated and difficult to do without an attorney’s help. The value of sealing records is unclear to
many, and misinformation 1s being spread by privaie attorneys and online companies for profit,

But the biggest reason for the low numbers is the goverunent’s failure to educate the public. Time and
tirne again we, as legal advocates, see huge, self-congratulatory media splashes about new laws and benefits
meant to help the community. But once the laws go into effect, the government goes basically silent.

At the Legal Aid Society, we’ve tried through a myriad of ways to spread the word to the community.
With every newspaper article, television segment and public event, we reach rnore people like Jose. But why
has this work. been left just to community advocates?

Why hasn’t there been more publicity? We haven’t seen any billboards or subway posters, heard
advertisemenis over the radio or seen them on television. What about more flyers at commaunity centers and
better local outreach? The munbers are low because the outreach just isn’t there,

In addition to better follow-through from Albany, there is huge room for improvement in the law. In
order to iruly redress the systemic wrongs oi broken-windows policing, we should expand it to allow people
with more than two convictions to apply for sealing. We should also reduce the wait time below 10 years and
make the process more accessible for people to apply on their own without the needed help from an attorney.

The law as it stands 15 a step in the right direction, but it does not go far enough to truly help those
suffering under the weight of eriminal records. [ hope that the Albany of 2019 will do better.

(roodman 15 Case Closed project coordinator at the Legal Aid Society.



