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Hon. Theresa Whelan is the Suffolk County Surrogate's Court Judge and presides over
proceedings involving wills, trusts and estates, as well as guardianship matters. Judge Whelan is
also the Supervising Judge of the Suffolk County Family Court. She was first elected to the Family
Court in 2007 and was re-elected to another ten year term in 2017. As a Family Court Judge, Judge
Whelan heard primarily child abuse and neglect cases and presided over Family Treatment Court.
She was elected Surrogate's Court Judge in 2018.

Judge Whelan was appointed Supervising Judge of the Suffolk County Family Court in February
2016. In that role, Judge Whelan supervises a court consisting of eight to ten judges, five referees
and numerous support magistrates. During her tenure, she has reformed court practice to better
accommodate the needs of parties and litigants.

In 2009, the Office of Court Administration appointed Judge Whelan as Lead Judge of the
Suffolk County Child Welfare Court Improvement Project. This local child welfare
collaborative is part of state-wide initiative to address court practices in cases where the court
has removed children from their parents' care.

Judge Whelan is the Chair of the Suffolk County Attorneys for Children Advisory Committee
which is responsible for considering the qualifications of new applicants to the Attorneys for
Children panel, as well as reviewing the recertification applications for existing lawyers. The
Advisory Committee also addresses issues that may arise with lawyers, conducts the annual
training and ensures a fair and efficient rotation of lawyers available to take assignments from
the Family Court.

In 2017, Chief Administrative Judge Larry Marks appointed Judge Whelan to the Family Court
Advisory and Rules Committee, a statewide committee which meets monthly. That committee
reviews proposed legislation and drafts its own proposals in the area of family law. More recently,
Chief Judge Janet DiFiore appointed Judge Whelan to the New York State Commission on
Parental Representation, which is tasked with holding public hearings throughout the state and
reporting on the status and quality of lawyers representing parents in child welfare cases.

Judge Whelan began her law career in 1988 as a Suffolk County Assistant County Attorney.
In 1990 she began her career in the judicial system, serving as a law clerk to three Supreme
Court Justices: the Honorable Eli Wager (Nassau County), the Honorable Mary M. Werner,
and the Honorable William B. Rebolini. As law clerk, she conferenced thousands of cases
with attorneys and self-represented litigants, conducted legal research and drafted hundreds
of decisions and orders. During her seventeen years in the Supreme Court, she worked in
nearly every part of that court, including civil litigation, guardianship, tax certiorari and
condemnation cases as well as matrimonial matters.

Judge Whelan is an active member of the Suffolk County Bar Association, where she was co-
chair of the Family Court Committee from 2013 - 2016. She has lectured for the Law Academy
and other law organizations. As a member of the Attorney for Child Task Force, she and the
other members received the Suffolk County Bar Association's President's Award in 2016 for
their work. Judge Whelan is also a member of and past president of the Suffolk County

Women's Bar Association.

Judge Whelan received a Bachelor of Arts degree in English and a Master of Science degree in
Policy Analysis and Public Management from the State University of New York at Stony Brook.
She holds a Juris Doctor from Albany Law School.



Erica Edwards-O’Neal is the Senior Vice President for Inclusion and Diversity at a
local governmental not for profit, in this role she oversees the development of policies and programs
to attract, retain and foster a diverse and inclusive workforce. Erica has provided training in and
presented on cultural competence and diversity related matters across the country.

Previously, as the Director of Diversity and Inclusion and Senior Career Counselor at Touro College
Jacob D. Fuchsberg Law Center, Erica provided leadership and training on matters relating to valuing
diversity, cultural competence, and the embedding of effective diversity and inclusion practices for the
law school. In that role, she organized pipeline programming with high school and college students,
coordinated diversity internships and fellowships, and collaborated with affinity groups, the law
school community and legal employers to promote diversity.

Erica has a Iong standing commitment to diversity and public service, having previous experiences
serving as the Director of a Legislative Advocacy Coalition, a legal mentor, community development
liaison and an Americorp VISTA.

She is a member of the National Association of Law Placement Professionals,
Suffolk County Women's Bar, New York City Bar’s Committee on Recruitment and Retention of
Lawyers, Metropolitan Black Bar Association, National Bar Association and both  the
New York State Bar Association’s Committee on Diversity and Inclusion and the New York
City Bar Association’s diversity pipeline initiatives committee.

Erica received her Bachelor of Arts in Government and Politics from the College of William and Mary
in Williamsburg, VA and her Juris Doctor from Touro Law Center,

Hon. Derrick J. Robinson is an Acting County Court Judge and Presiding Judge of the Suffolk
County Drug and Mental Health Courts. He was appointed by Andrew Cuomo, as a NY Assistant
Attorney General where he was a litigator in State and Federal Courts, representing State officials,
institutions and agencies. He also performed community outreach presentations on internet safety,
consumer protection matters, identity theft, student loans, and mortgage modification schemes.

Judge Robinson was Chief Deputy Town Attorney for the Town of Brookhaven where he was the
head of the Litigation Group and responsible for the supervision of attorneys and investigators in the
enforcement of town codes and ordinances. He spent 25 years in the Suffolk County Attorney’s Office
as a Principal Assistant County Attorney, in the General Litigation Bureau. He has argued in the
United States Court of Appeals Second Circuit, the New York State Court of Appeals and the New
York State Appellate Division, Second Judicial Department.

He is a member of the NY State Bar Association and a current member of the House of Delegates, the
governing body of the State Bar Association. He is the 1st Vice President of the Suffolk County Bar
Association, where he served as Chair of its Judicial Screening Committee, and member of the
Professional Ethics Committee, Bench and Bar Committee, and Nominating Committee. He was the
founding president of the Amistad Long Island Black Bar Association. He has written articles and
lectured about the importance of Drug Courts and the Mental Health Courts and on; and the
importance of diversity in the legal profession.

He is a graduate of Howard University and The Antioch School of Law and studied at New York
Law School. He is active in his community. He mentors young students to achieve personal growth
and academic excellence. He is Chairman of the Board of Directors of Keep Your Change (K.Y.C.),
a Not-for-Profit academic support program. He has received numerous honors from community
organizations.
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Eliminating Racial and Ethnic Disparities in Juvenile and Family
Courts is Critical to Creating a Fair and Equitable System

‘of Justice for All Youth:.

A. Racial ard Ethnic Disparities in Juveniie Cowrt! e

Eliminating racial and ethnic disparities in juvenile and family
courts is critical to creading a fair and equitable system of justice
for all youth. While the number of youth who come into formal
contact with the court system has declined in recent years, lictle
progress has been made In reducing racial and ethnic disparities.?

Youth of color are disproportionately represented at every
decision peint of the juvenile delinquency court process.” They
face higher arrest rates for similar conduct, fewer opportunities
for diversion, and are far more likely to be decained and
incarcerated.® For instance, in 2001,"Black youth were four times
as likely as whites to be incarcerated”; today, they are five times
as likely.* Addicionally, Black yauth “are ac least 10 times as likely
to be held in placement as whice youth” in six states: New Jersey,

Wisconsin, Montana, Delaware, Connecticut, and Massachuserts.®
Native youth “were chree times as likely to be incarcerated as
white youth,” while Lacino youth “were 65 percent more likely
to be detalned or committed” than white youth.”

Youth of color face these same disparities in the child welfare
system, as do their families, who are disproportionately referred
into the system by institudons such as hospicals, schools, and
law enforcement.? Where youth are dually involved in both

the delinquency and child welfare systems, these disparities are
exacerbated.® Addressing the overrepresentation of children
and families of color in our juvenile courts requires careful
consideration and reform of the policies and practices that
drive bias and structural racism. "

1. Features of Adolescent Development are Consistent Across Racial Groups
and Cannot Account for the Racial and Ethnic Disparities in the Court System

Developmental research shows that behaviors and characteristics
common in adolescence are consistent across all races,
ethnicities, and socioeconomic groups."” These studies, controlling
for race and ethnicity, found no significant difference in key
features of adolescent development, such as impulsivicy, sensation
seeking, susceptibility to peer influence, and a limited abilicy to
plan ahead or anticipate consequences.” The disproportionate
represencation of youth of color in juvenile court, therefore,

2. Bias

A fundamental canon of judicial conduct states that judges must
perform all duties of office fairly and impartially, without bias or
prejudice;"® avold actual bias and the appearance of bias;™ and be
aware of and work proactively to address bias in the courtroom.

cannot and should not be acttributed to differences in adolescent
development or differences in behavior across racial and
athnic groups.”

Similarly, rates of child abuse and neglect are not higher in
families of color; hewever, these families are disproportionately
petitioned and brought into the court system and face greater
likelihood of removal of their children than white families."

To eliminate bias, we must address the structural bias of the
justice system and honestly assess personally held explicit and
implicit biases.
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v WWhae s Strucrural Bin:!
Structural, institutional, or systemic bias refers to"a set of
processes that produce unfairness in the courtroom ... [which]
lock in past inequalities, reproduce them, and ... exacerbate
them ... without formally treating persons worse simply because
of attitudes and stereotypes about the groups to which chey
belong"" It is the "cumulative and compounding effects of an
array of factors that systemically privilege white people and

disadvancage people of color’™®

Structural bias may exisc as rules, procedures, pracrices, or
policies, and as a result of legislation, administrative declsions,

or historical attitudes and practices, and may also be
countermanded in the same way.’® For example, structural
biases may be embedded in criminal statutes, such as harsher
penalties for certain drug use {e.g., crack cocaine versus powder
cocaine), which may subject people of color ta longer sentences
for comparable behavior. ™ Structural bias is perpecuaced by
those who implement or execuce policies by following existing
rules or norms that promote racial differences in opportunities,
outcomes, and consequences, even though they may have no
consciousness of how those pelicies negatively impact certain
groups.?!

b Wwhar Is | xplcie Bing!
Explicic bias refers to attitudes and beliefs that are consciously
held about a person or group of people. Overt racism
is an example of explicit blas; e.g., Black youth are denied
opportunities for diversionary programs because of the belief
that {1} they should be punished, and (2} they are dangerous.
Racism is defined as “prejudice plus power” which combines “the
concepts of prejudice and power, point[ing] out the mechanisms
by which racism leads to different consequences for different
groups."?

Explicit bias has no place in our justice system.Where
expressions of explicit bias are observed, justice system
stakeholders have an ethical obligation to address and/or report
the person responsible.? Stakeholders must prevenc explicic
biases and prejudices from influencing decision-making in courts.

e What Is bngiices Biae?
Implicit bias refers to subconscious feelings, actitudes, and
stereotypes that affect our understanding, actions, and
decision-making processes in an unconsclous manner.??
These assessments, both favorable and unfavorable, are
“activated involuntarily and without an individual’s awareness
or intentional control."® “Implicit biases are not accessible
through introspection” because these “associations develop over
the course of a lifetime beginning at a very early age through
expasure to direct and indirect messages” in the form of “media
and news programming” and other life experiences.?

Page 2

Implicit biases result when we use cognitive shortcuts to filter
information, fill in missing data, and categorize people and
evidence.” This often occurs in fast-paced environments, such
as juvenile court. Our strongly held conscious beliefs, incentions,
and explicit efforts to treat people fairly do not prevent our
implicit blases from affecting our perceptions and actions, even
among "those [of us] who actively support equality, vehemently
reject racisin and discrimination, and have positive reladonships

with people of other races.'?

Implicic biases may, despite our best intentions, influence decisions
such as whether to remove a youth from the home, what
disposition should be imposed, and other case outcomes, Each
and every judicial officer, regardless of race and ethnicity, has an
obligation to econsciously ensure all decisions are based on the
faces in evidence rather than implicitly held biases.

. Bias m the Juvenile Courtroom

1. Bias Impacts Who is Brought to Court

Struccural, explicit. and implicic biases impace which children and
families enter the courtroom before judges ever consider their
cases. Children of color and their families face a greater likeltheod
of referral to the court system®— in both the juvenile justice
and child welfare systems,*! Beginning as early as pre-school,®
children of color face discriminatory application of school
discipline policies and are pushed out of schools and into the
juvenile and criminal justice syscems.®

2. How Does Bias Impact How | Do
My Job as a Judge!

Being aware of bias, particularly implicic bias and its role in how
we process information and perccive people and events. is a first
step to recognizing how our implicit biases can affect the judicial
decision-making process.

Children of color

and their families

face a greater likelihood
of referral to the court
system— in both the
juvenile justice and child
welfare systems.



In every case, we must ensure that our perceptions of a
youch's culpability and capability are not influenced by biases
assoclated with race, class, or ethnicity, and strive to make
unbiased decisions accordingly. One way to lessen the impact
of bias is to begin with the viewpaint that most youth behavior
is normal adolescent behavior and that the youth Is amenable
ta redirection. We should ensure that all decisions are
developmentally appropriate, strengthen che youth's likelihood
for success while accounting for public safety, and are driven by
an objective assessment of the youth rather than bias.®

3. Preventing Blas at All Stages of the Proceedings

Youth of color, particularly Black, Latino, and Native youth, are
overrepresented and receive harsher treatment at every point
in the court process.™ And studies have found “evidence of bias
in perceptions of culpability, risk of reoffending, and deserved
punishment for adolescents when the decision maker explicicly
knew the race of the offender’™®

Judges must become cognizant of the potential for bias at each
decision point. One of the ways to address our own potential
biases is to stop and ask ourselves specific questions at every
stage of the case. These may elicit some of our own blases we
may not even be aware we hold,

A Solfrobo cuon inquinioy caa help identify sk binscs
are impccung ounr decisizes. For example

The NCJFC} Enhanced Resource Guidelines
prompt judges in child welfare/removal proceedings
to ask themselves at each decision point or hearing:

1. What assumptions have | made about the cultural
identicy, genders, and background of this family?

2. What is my understanding of this family's unique
culture and circumstances?

3. How is my decision specific to this youth and this
family?

4. How has the court’s past concact and involvement
with this family influenced {or how might it
influence) my decision-making process and findings?

5. What evidence has supported every conclusion |
have drawn, and how have | challenged unsupported
assumptions?

6. How am | convinced that reasonable efforts (or
active efforcs in Indian Child Welfare Act (ICWA)
cases) have been made in an individualized way to
match the needs of the family?

7. Have | considered relatives as a preferred placement
optlon as long as they can protect the youth and
support the permanency plan?®’

Vhe fllowing is 20 0 csampling, oo not an
exhaus. e list of addivioast questions <0 consider

In a child welfare/removal proceeding:

* Is my own personal experience, cufture, and background
preventing me from understanding and taking the cultural
issues of the child and family into account In deciding
what safety Issues exisc and whether to remove the child
{from the home!

0 bxarmple - v v owow s vorow .
Disparities may be driven by the service strategy
of an agency within the public child welfare
system, due o lack of culeurally relevant policies,
procedures, practices, and decision-making

+ Am | using data to identify how court
recommendations and decisions may impact youth of
color negatively?

* Do | believe that families of color abuse and/or neglect
their children more than white families?

« Do | believe that if a parent was neglected and/or
abused as a child they will be abusive parents!

At an initial appearance or detention hearing:

* Have | considered whecther the youth before me has
an actual hiscory of failure to appear, or is my
perception of that risk an assumption based on prior
experlence with other youth? Even if this youth has
failed to appear, have | inquired into the reasons behind
that failure? Was transportation an issue? Did they fail
to receive notice! Were there factors outside of the
youth's control that led to that failure?

For Exampie

Data revealed ethnic disparities withinVentura
County. California’s juvenile justice system, where
Latino youth were arrested 2.5 times more than
white youth despite the county’s population of
youth as 47 percent Latino and 43 percent white.>"
Ventura County contracted with the W. Haywoed
Burns Institute to ensure that youth appeared in
court and to reduce the “attendant detentions
from bench warrants for failure to appear”
resulting in 2 50 percent reduction in admissions
for probation viclations for Latino youth.*

Page 3



Does the youth pose a serious public safety threat?

Or am | basing the detention decision on biases, such as
that the youth needs “protcction” because they live in a
"dangerous” neighborhood?

For Example: = »
Evidence suggests that bail judges rely on
inzccurate stereotypes that "exaggerate the
relative danger of releasing [E]Jlack defendants
versus white defendants,” which leads 1o
disparities in bail determinations,*!

Am | considering the impact on school continuity when |

decide to detain a child? How will detaining the child impact

the child’s ability to return to schoel and/or complete
coursework!

r EJ".II'II:JI. = LIRS K TR K
Incarceration as a youth reduces the chance
of high school graduation by as ruch as 3%
percent,* and "youth iIn correctional
confinement score four years below grade
level on average ™

Is the youth before me also involved in the child welfare
system, either as a status offender or as the subject of an
abuse and neglect petition!? If so, do | hold biases that might
impede my impartiality based on my perception of their
family situation?

What objective criteria, in addition to any assessment,

am | using to decide if detention is necessary! Da those
criteria have a disproportionately negative impact on youth
of color? If so, what is the appropriate response to that
disproportionality?

Arce there resources that can be provided to address che
issues that led me to conclude detention may be necessary?
If there are no rescurces available in the child’s community
but there are resources available in another community,
would my decision to detain have been different?

Is blas affecting my decision to set conditions of bond or
eligibility for refease in a detention decision! For example,
do | have a presumption that because the child resides

in a single parent home that there will be inadequate
supervision! Further, have | presumed that the child does
live in a single parent home based on the race of the child?

ForBxample « = = & s 0w o « v u v o
Courts often interpret the absence of a father
in the home to indicate a lack of adequate
parental supervision,*
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When hearing pretrial or other motions;

» When defense attorneys file motions raising race, do | give

them careful consideration or am [ dismissive of the idea
that any arresting, charging, or other court decision may have
been racially biased?

At adjudication/cransfor:
|

* In a battery case involving a white youth and a Black youth,
do | assume che Black youth is the aggressor or more
viclent! Am | aware of research studies about perceptions of
culpabilicy and race?

Studies have shown that people are more likely
10 5ee weapons in the hands of unarmed Black
maen than white men, which is more likely

to lead to systernic and predictable errors in
judgments of eriminalicy.*®

+ Do | think that a youth is more likely to be guilty
because of the neighborhood or zip code they live in or
the school they attend? Am | making assumptions because
| have had ather youth from the same neighborhood
appear in front of me, or has media coverage regarding
certain neighborhoods influenced my perceptions and
decisions?

*+ Do fail to give credibility to a youth's denial because of a
belief that young people are not truthful?

* Da | beliave the police's version of the facts, even though it
doesn’t make sense, rather than the young person's!

Am | likely to assume a Native youth charged with

driving while intoxicated Is guilty because | believe Native
youth have significant issues with substance abuse? Am |
considering the youth individually, rather than projecting my
baliefs about racial or ethnic groups the youth belongs te
onto the young person in front of me!

* Does bias factor into my decisions to cransfer a youth to
adult court rather than keep them within the purview of
juvenile court, with its more rehabilitative focus?*®

At a disposition proceeding:

* In deciding whether to commit a youth, or in setting
conditions of probation or supervision, am | treating all
youth similarly for similar conduct! For example, if | am
ordering curfew, is it related to the time and place of the
offense charged? Or is it just a rote standard condition
imposed! Do ! impose it equally on youth of all races?



+ Are my commitment decisions reserved to address
significant public safety concerns! Have | considered whether
there are less restrictive alternatives? Have | considered the
potential harm caused by confinement?

* In crafting conditions of probation, am | focusing on conduct
related to the offense lor which the youth was adjudicated?
For example, if | have ordered ankle monitoring, is it based
on the specific faces of the alleged offense or are there any
undarlying biases regarding the “dangerousness” of youth
of colar!

* Have ! analyzed the disposition data and results by race and
ethnicity in my jurisdiction? Are harsher dispositions imposed
depending upon the race or ethnicity of the offender or
victim? Are there other disparities!

= Am | familiar with services or programs in the youth's
community that are culturally competent to serve youth
of a particular race or ethnicity?

At a violation of probarion or probation revocation proceeding:

* Have | Inquired whether the probatien officer has insticuted
approptiate services and opportunities for support! Have |
considered whether the reason for revocation Is related to
bias against the youth's race or ethnicicy!

w Example RS e .
In Travis Ceunty, Texas, Latino youth were more
likely to be “securely detained for technical
probation violations™ for truancy, curfew
violations, and substance abuse than white youth,*

4. Eliminating Bias Increases Success

Procedural justice — the idea of feeling as though decisions are
made in a fair and impartial manner, and without regard to racial
or ethnic bias —— means youth and families are more likely to feel
trusc and confidence in the court system and to abide by court
orders and recommendations.**

.. Strategics For Correcting Implicit Bias
— An kasy Referiiice Guide “ar Judges

As outlined above, racial disproportionality poses a significant
prablem in the juvenile justice and child welfare systems. In

erder o eliminate disparities in juvenile court, we must first
understand our own biases, Because implicic biases are rooted in
our subconscious mind, mitigating their impact can be a challenge.
Fortunately, learned implicic biases can be ‘unlearned’ through

a variety of techniques to change or mitigate the effects of

these biases.

1. Recommended Practices for Judges to Mitigate
the Impact of Biases When Making Judicial
Decisions

a. Recognize your own implicit bias, In order to combat the
impact of bias on judicial decisions, judges and others can
learn about their implicit biases by taking one or more of the
Harvard Project Implicit bias tests: hteps:/fimplicic.harvard.
cdu/implicit/eakeatesthemi®

b. Ensure that you and your judicial colleagues, stakeholders,
and court staff are educated about implicit bias, Training,
licerature, and cechnical assistance are available from a range
of sources. These trainings take time, efforc. and continuous
reinforcement. Creating a court environment where
decisions are made without implicit bias requires diligence
by all involved.

¢. Acknowledge that each of us emplays shorteuts to
synthesize Information. This acknowledgment provides a
platform to offer opportunities te others to do the same.
Change very often follows acknowledgment.

d. Slow down the process. Because implicit bias is a shorteut to
organize and categorize information, slow down the process
of mzking decisions, induce delibaration, and ensure that
decisions are based in face, rather than an aggregate of biases.
Schedule hearings with critical case decisions when you are
most alert and lease fatigued in the day (this may be different
for every judge)}, remember that we are prone to decision
fatigue, gather as much information as you can, and use
checklists as reminder of what questions to ask 5!

In order to
eliminate disparities
in juvenile court,
we must first
understand

our own biases.
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e. Engage in “de-biasing,” a practice of developing a greater
appreciation of cultural communities different from our
own, through active engagement with thase communities.®

f. Question the information you receive from others. It
is not enough to correct our own biases; we must also
question others’ biases. (For exanple: a police report
states “the juvenile had a belligerent attitude and she was
uncooperative,” Are there specific facts to support that
conclusion, or could the officer’s perception have been based
on implicit or explicit biases?)

g. Consider the tools and Instruments used to assess youth
and their families in the juvenile justice and child welfare
systems. Are the risk-assessment tools raclally neutral?

h. Become familiar with data. Daca Is a goeod tool to identify
trends and patterns that may suggest our decisions are
based in bias rather than fact. {For example: do plea
negotiations, sentencing recommendations, and imposed
sentences differ along racial lines?)

i. Practice mindfulness. Mindfulness means paying attention in
a special way;‘on purpose, in the present moment, and non-
judgmentallys* It is a practice of being non-judgmental about
anything you notice, of not labeling things as good or bad.

j- Exercise leadership in dismantling bias. Convene meetings
of juvenile court stakeholders in the delinquency and child
walfare systems to develop concrete plans to address bias.

2. Systemic Considerations

In addition to the recommendations previously mentioned about
sclf-reflection, it is critical that judges are aware of the data

and systems they are operating within before they can attempt
to mitigate any structural biases that exist. Same questions

that judges should ask, or request data regarding, include the
following:

a. Does the court or prasecutor's office in my jurisdiction
maintain data by race and ethnicity regarding which youth

are referred for diversion?

b. Does the diversion program in my jurisdiction pravide for
referrals prior to arralgnment?

¢. Are diversion eligibility decisions informed or limited by the
nature of the offense?

d. Do | have access to data regarding the race, ethnicity, and
gender of youth who are detained in my jurisdiction?
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e. Am | using an assessment or other standardized toal to
determine if a youth should be detained? If | am using a
standardized assessment, are the criteria used neutral across
racial and ethnic identities! How do | know!?

. If there are override criteria for any assessment Instrument |
am using, do | know if and how the criteria negatively impact
youth of color?

-

g What criteria are being used by the court or other agencies
to conclude that removal from the home is necessaryl Are
those criteria neueral or do they have a disproportionate
impact on youth of coler?

h.Is the safety assessment tool the child welfare agency Is
using dependent on objective critertal! Do those criteria
disproportionately impact youth of color? If so, how? And
what ¢an be done to address the disparate impact of the
tools and criteria used on our decision making?

i. Do | have access to commitment data in my jurisdiction
regarding race, echnicity, and gender?

j. Do | have access to data concerning transfer or waiver rates
of all youth broken down by race, ethnicity, and gender!?

Addressing the
overrepresentation of
children and families of
color in our juvenile
courts requires careful
consideration and reform
of the policies and
practices that drive bias
and structural racism.

-

FRAINING Sisi 0§ ECHNIC AL ASSIS FANG

This bench card provides judges with introductory principles and best
practices to support the elimingtion of dispatities in the juvenile justice
and child welfare systems. Comprehensive, supplamentary training is
strongly recommended in conjunction with use of this card. To connect
with leading experts in the field of correcting implicit bias, please
contact the National juvenile Defender Center at 202-452-0010 or
by emailing inquiries@njde.infa.



Annor.ted Bibhography -
Implicit Association Tests, ProfecT IMruciv, hetps:/fimplicit.harvard.edufimplicit/takeatest.html (last visited Nov. 7, 201 7).

Project Implicit created a series of Implicit Association Tests (JAT} that measure the strength of associations between concepts (2.8,
Black people, gay people) and evaluations (e.g., good, bad) or stereotypes (e.g. athletic, clumsy).Available IATs include {1) Presidents;
{2) Religion; (3) Gender-Career; (4) Skin-tone; (5) Sexuality; (6} Weapons; (7) Asian; (8) Native; (9) Gender-Science; (10) Weight; (11)
Age; (12} Disability: {13) Arab-Muslim; and ([ 4) Race.

James Bell & Raquel Mariscal, Race, Ethnicity, and Ancestry In Juvenile Justice, in JuveniLE JusTice: Apvancing ResearcH, Policy,
anp Paacrice | 11-130 (2011).

This chaprer identified major elements of disparities by race, ethnicity, and ancestry in the juvenile justice systemn. Some key decision
points prior to judicial appearanca include “cite and release,” arrest, diversion after arrest, referral to a detention facilty, and admission
to detention. At cach key decision paint, juvenile justice professionals exercise judgments about how the young person and their family
should be handled. Monitoring these decision points, purstant to federal policy, reveals that youth of color are funneled deeper into
the system for behaviors similar to their white counterparts. In response, the chapter identifies promising pollcies and practices for
reducing racial and ethnic disparities, demonstrating that juvenile justice systems can operate with fairness and equity for all young
peaple, including collabaratively using data te conduct critical self-examination of policies and practices and determine how they
impact youth of color.

David Arnold, Will Dobbie & Crystal S. Yang, Racial Bias in Bail Decisions (Nat') Bureau of Econ. Research, Working Paper No.
23421, 2017),

This study used Becker’s model of racial bias, which predicts that rates of pre-trial misconduct will be idenzical for marginal white and
marginal Black defendants If bail judges are racially unbiased. In contrast, marginal white defendants will have higher rates of pre-trial
misconduct than marginal Black defendants if bail judges are racially biased against Blacks, whether that racial bias is driven by racial
animus, inaccurate racial stercotypes, or any other form of racial bias, Evidence suggested that chere was a substantial bias against
Black defendants, indicating thac bail judges rely on inaccurate stereotypes that exaggerate the relative danger of releasing Black
defendants versus white defendants.,

Additionally, this study made three findings:
* Both whice and Black bail judges were racially biased against Black defendants;
* Bail judges make race-based prediction errors due to anti-Black stereotypes and representativeness-based thinking, which in turn
leads to the ovar-detention of Black defendants; and
* Racial bias Is significancly higher among both part-time and inexperienced judges,

Phillip Atiba Goff et al., The Essence of Innocence: Consequences of Dehumanizing Black Children, 106 ). Personauty & Soc.
PsvcHoL, 526 (2014),

This study examined whether Black male youth are given equal protections of childhood as their peers.
* Three hypotheses were tested:
- That Black male youth are seen as less “childlike™ than their white peers;
- That the characteristics associated with childhood will be applied less when thinking specifically about Black male youth relative
to white male youth, and;
- That these trends would be exacerbated in contexts where Black males are dehumanized by associating them (implicitly} with
apes,
* Findings:
- The general population sees Black children as less innocent than white children.
- Black children are seen as older and more culpable than their counterparts.
- Police officers are alse subject to dehumanizing Blaclk children.
- Black children are not equally “afforded the privilege of innocence — resulting in violent inequalities.”

Page 7



Miles v. United States, No, 13-CF-1523, 2018 WL 1527860 (D.C. Mar. 29, 2018).

The D.C. Court of Appeals held that a tip that only identifies a suspect is insufficient, and that where the police received an
anonymous tip alleging use of a firearm, the police needed to observe something that corroborated the presence of the gun before
stopping the suspece. Jd. at 2.The Court Identified Miles’ flight as the only potential corroborating action in this case and conducted

a totality of the circumstances analysis. Id. at 14. The Court noted that a person “may be motivated to avoid the police by a natural
fear of police brutality ... or other legitimate personal reasons.” Id. ac |7 (citing In re D, 532 A.2d 138,142 n4 (D.C. 1987)). The
Court also referenced the “proliferation of visually documented police shootings of African Americans ... and the Black Lives Matter
pratests.” Id.at 7. In finding the stop unlawful, the Court went on to note that the experience of being followed by a police officer on
foot, blocked by a palice cruiser that drove up on the sidewalk, and then told to stop “would be startling and possibly frightening co
many reasonable people.” Id. at 20-22, Moreover, unlike the cases cited by the government,“there was nothing about the character of
M. Miles’ flight that seemed particularly incriminating,” as it was not unprovoked. Id. at 21.Thus, where Miles' flight was too “equivocal
to reasenably corroborate the anonymous tip,” the police lacked reasonable articulable suspicion for the Terry stop.

Commonweualth v. Warren, 475 Mass. 530 (2016).

The Supreme Judicial Court of Massachusetts held that the defendant’s race alone was insufficient to give officers reasonable
articulable suspicion that he was the suspect of an earlier crime when the description lacked any information about facial features,
hairstyles, skin tona, height, weight, or other physical characteristics separace from race. fd. at 339.The Court also noted that the
police had no justifiable cause to arrest the defendant for running away from them in che first place; it was within the defendant’s legal
rights to run from the police, and the ace of doing so does not imply guilt and is not grounds for arrest. Id, ac 341-42. Black men were
disproportionately targeted to the extent thac flight from police should not necessarily be an admission of guile. Id. at 342. Rather,
Black men have “reason for flight totally unrelated to conscicusness of guilt,” such as the desire to avoid the recurring indignity of
being racially profiled. id.

United States v. Smith, 794 F.39 681 (Tth. Cir. 2015).

The United States Court of Appeals for the Seventh Circuit held that officers’ encounter with a Black defendantin a dark alley at
night in a minority-dominated urban area was a seizure, and that the defendant was nat free to leave. Id. at 687-88.The Court further
acknowledged that race was relevant in everyday police encounters with citizens in Milwaukee and around the country,and that
existing empirical data demonstrates the existence of racial profiling, pelice brutality, and other racial disparities in the criminal justice

system, Id, ac 688,

Divensity & Incusion 360 ComM'N, AM. Bar Ass'n, HipDeN InjusTice: Bias on THE BencH (2016), hetpsi/fwww.americanbar.orgf
news/abanews/aba-news-archives/2016/02/hidden_injusticebi.htmi,

The American Bar Association’s recently formed Diversity and Inclusion 360 Commission released a video tool to raise awareness and
provide practical tips for judges in the United States on the damages caused by implicit bias and the necessary steps to combac it.

Juictat. Div., AM. Bar Ass'n, Jupces: 6 STRATEGIES To Comaar IMpLiciT Bias on THE BencH (2016), https:/fwww.americanbar.org/
publications/youraba/20| é/september-20 | é/strategies-on-implicic-bias-and-de-biasing-for-judges-and-lawyer.html.

The American Bar Association’s Judicial Division summarized six techniques and scrategies judges can use on a weekly basls t¢ mitigate
implicit bias and successfully "de-bias,” based on an original study, Long-term Reduction in Implicit Race Bias:A Prejudice Habit-Breaking
Intervention, published by Patricia G. Devine, Patrick S, Forscher, Anthony ). Austin, and William T. L. Cox — (1) Become aware; (2)
Individuation; (3} Stereotype replacement; (4) Counter-stereotypic imaging; (5) Perspective-taking; and (6) Increasing opportunities for
contact.

THomas Rupp, Kirwan INsT, FOR THE STubY of Race & ETHniciTy, RAcial DisPROPORTIONAUITY IN ScHooL DiscrrLiNg: [MpLICIT Bias 15
Heaviy ImpucaTen (2017), htepi/fkirwaninstitute.osu.edufracial-disproportionality-in-school-discipline-implicit-bias-is-heavily-
implicated/.

Research shows that Black scudents are disciplined more often and reccive more out-of-school suspensions and expulsions than white
students. In 2010, over 70 percent of the students involved in school-related arrests or referred to law enforcement were Hispanic or
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Black. Overall, Black students were three-and-a-half times more likely to be suspended or expelled than their white peers. According
to the Kirwan Instituce, implicit bias was heavily implicated as a contributing factor when the causes of racial disproportionality in
school discipline were analyzed.

Nar'L Juvenie Der. CTR. ET aL., BENCH Canb; Access To Juvenite JusTice IRRESPECTIVE oF SExXuAL ORIENTATION, GENDER IDENTITY, AND
Genpen Expression (SOGIE) (2017), hetp:finjdc.info/wp-contend/uploads/2017/08/N)DC_SOGIE_Benchcard-{.pdf.

In partnership with the Nacional Council of Juvenile and Family Court Judges {NC|FCJ). the National Juvenile Defender Cencer
released Access to Juvenile Justice Irrespective of Sexual Orientation, Gender Identity, and Expression (SOGIE), a bench card to promote
judicial leadership in supporting Lesbian, Gay, Bisexual, Transgender, Queer or Questioning, and Gender Nan-Conforming (LGBTQ-

GNC) Youth.

Nav'L juveniLe Der. CTR. €T AL, BencH Care: APPLYING PRINCIPLES OF ADOLESCENT DEVELOPMENT IN Deuinguency Proceepines (2017},
hetp:/injde.infofwp-content/uploads/20! 7/08/N)JDC_Adolescent-Development_Bench-Card.pdf.

In partnership with the Natienal Council of Juvenile and Family Court Judges (NCJFCJ}, the National Juvenile Defender Center
released Applying Principles of Adolescent Development in Delinquency Proceedings, a bench card to promote judicial leadership in
recognizing the developmental differences between youth and adults and integrate, at each stage of the case, applicable principles
supported by the research on adolescent development

THE SENTENCING PROJECT, FACT SHEET: Buack DispARITIES IN YOUTH INCARCERATION {201 7), htepifwww.sentencingproject.orgl
publications/black-disparities-youth-incarceration/,

Despite long-term declines in youth incarceration, the disparity at which Black and whice youth are held in juvenile facilities has grown.
As of 2015, Black youth were five times as likely to be detained or committed to youth facilities. Since 2001, racial disparities have
grown in 37 states, and at least doubled in five: Maryland. Montana, Connecticut. Delaware, and Wisconsin.

THe SENTENCING ProjecT, Fact SHeet: NaTive DispariTies IN YoutH Incarceration (2017), http:/fiwww.sentencingproject.oryg/
publications/native-disparities-youth-incarceration/.

Drespite long-term declines in youth incarceration, the disparity at which Native and white youth are held in juvenile facilities has
grown, Native youth were three times as likely to be incarcerated as white youth, The disparity has Increased since 2001, when Native
youth were roughly two-and-a-half times as likely to be detained or committed to juvenile facilicies.

Te SENTENCING PRojecT, FacT SHEET: LaTiNg DisPAmITIES IN YOUTH INcARCERATION (201 7), heep://iwww.sentencingproject.org/
publications/latino-disparities-youth-incarceration/.

Latino youth are 65 percent more likely co be detained or committed than their white peers.While this disparity is concerning,
the data shows a modest improvement from 2001, when Latino youth were 73 percent more likely to be in placement. The Latino
disparity is smaller than that for Black youth, wha are 500 percent more likely than white youth to be detained or committed.

Disparity and Disproportionality, Am. Public Human Services Ass'n, http:ffaphsa.org/content/APHSA/en/pathways/
Pasitioning-Public-Child-Welfare-Guidance-PPCWG/Disparity-and-Disproportionality.html (last visited Nowv. 8, 2017) (no
longer on website) (on file with NJDC).

Framing the relationship between institutional and structural racism and disparate treatment raises awareness about how and why
disproportionality accurs in public child welfare and the role the system can play to eliminate disparate practices within the agency.
Disparities can be produced by the service strategy of an agency within the public child welfare system, due to lack of culturally
relevant policies, procedures, practices, and decision-making. Poorly resourced public education systems and inequitable parental
arrests are also significant contributors to disparate treatment, which yields negative outcomes for children, youth, and families,
Addressing disparities and disproportionalities begins with data assessment, and collectively belongs to all members of

the agency.
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CHILD WELFARE INFa, Gateway, RaciaL DISPROPORTIONALITY AND DispariTY IN CHILD WELFARE (201 8), hetps:ii/www.childwelfare.gov/

pubPDFsfracial_disproportionality.pdf,

Child Welfare Information Gateway compared the percentage of children by race in the general population ta their percentage at
various points in the child welfare continuum. They also compared a pardicular racial or ethnic population’s represencation in the

child welfare system to its representation at the prior declsion point (e.g. comparing a proportion of chiidren adopted with the
proportion of children of that race waiting to be adopted). Four possible explanations for racial disproportionality and disparity were
identified: (1} Disproportionate and disparate needs of children and families of color due to higher rates of poverty; (2) Racial bias
and discrimination exhibited by individuals (e.g., caseworkers, mandated and other reporters); (3} Child welfare system factors (e.g.,
lack of resources for families of colorn, casewarker characteristics); and (4} Geographic context, such as region, state, or neighborhood.
A number of suggested strategies to address these issues were identified, but in implementation they should be specific to the
dispropertionality and disparities present n each jurisdiction, both in terms of the racial and ethnic populations affected and che
points within the child welfare process at which those differences are apparent.

CITIZENS FOR JUVENILE JUSTICE ET AL., Misse0 OFPORTUNITIES: PREVENTING YouTH IN THE CHILD WELFARE SysTeEM From ENTERING THE

Juvenig JusTice SysteM (2017), hetps:/iwww.cfjj.org/missed-opp.

Children pulled Into the child welfare system are often not afforded stabilizing support systems, which puts them at high risk of
developing reactive behaviors that lead to their entry Into the juvenile justice system. Involvement in the juvenile justice system is tied
1o academic failure, future arrests, and other long-term consequences. Citizens for Juvenile Justice worked with the Massachusetts
Department of Youth Services {DYS) and the Department of Children and Families (DCF) to examine aggregate case information

for the more than 1,000 youth with open cases with both DCF and DYS in 2014.This review found thac within the children welfare
system, children whe eventually had juvenile justice involvement had significantly different experiences than those who did not.

These findings present opportunities to intervene, and incorporate differenc policies and programs that can prevent these children's

experience with the juvenile court system.

Endnrotes . .

'For the purposes of this Bench Card, Juvenile Court applies to all court
proceedings affecting youth, Including delinguency, child protective, andfor
procaedings related to status offenses.

*Nat't Research Council, Exectrtive Summary, in REFORMING JUvEnLE JusTice: A
DeveLopmentaL ApproacH 6-7 (2013) [hereinaftar ReronmiNG JUVENILE JusTice);
Banry C, FeLl, The EvoLumon oF THE Juvene: CounT: RACE Poumcs, AND THE
CrMINAUZING OF JuveniLe Jusmice 143 (2017); Cmizens FOR JuveraLe JusTice &
Mass. Bupger ann Pou'y CTR., Missen OpporTUNITIES: PAEVENTING YOUTH IN
THE CHp WeLsaRE SysTem FroM ENTERING THE JUVENILE Justice SrsTem (2015),
hups:ffweww.cfj].org/missed-opp; THE SENTENCING PROJECT, FACT SHEET: BLAck
DispariTies IN YoutH Incanceranon (2017) [herainafter Buack Disearities),
hutp:/iwww.sentencingproject orgipublications/black-disparities-youth-
incarceratlon/; THE SENTENCING PaojecT, FacT Suger: Nanve Disparmies in
YoutH IncarceraTion (2017} [herainafrer Nanive Disparimes), heep:/fwrww,
sentencingproject.org/publications/native-disparities-youth-incarceration/;
THe SENTENGING PROJECT, FACT SHEET: LATING DiseARITIES 1M Y OUTH INCARCERATION
(2017) |herainafter Lanwo Disparmis], http:/fwww.sentencingproject.org!
publicationsflatino.disparities-youth-incarceration/.

*Chebren's Bureaw, U.S, Der'T oF Heaurn & Human Services, Racial
DrspropoRNONAUTY AND DispaniTy v CHILe VWWELFARE 4 (201 6), hetpsifiwww,
childwelfare.govipubPDFs/racial_dispropordonality.pdf.

* See generally Saran Hocxenatary & CHARLES PuzzancHErs, Nar't CTr FOR
Juvenate Justice. Juvenile Court STatismics 2013 at 7 (2015}, hetps:fiwww.ojjdp.
goviojstatbb/njcdalpdiffes2003.pdf; NaT'L CTh FOR JuveEraLE JusTICE, Juvenie
OFFENDERS AND ViCTs: 2014 NationaL Reporr |76 (2014), htepifiwwwincj.
arg/pdiNR2014.pdf

* BLack DispARITIES, suprd note 2,

tid

7 See Namve Disparmies; Latino Disearitees, supra note 2.
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" See CHILDREN'S BUREAU, suprg note 3, at 9. See also Cth. FOR THE STUDY
oF Socias Pou'y, Disparities anp DisrrapoaTionausty N CHiLD VWELFARE:
Anavveis of The Researce 16 (2011} [herelnafter Anarsts oF THE RESEARCH).
hetpsdiwww.cssp.org/publications/child-welfare/afliance/Dispanicies-
and-Dispropeortionality-in-Child-Welfara_An-Analysis-of-the-Research-
December-201 [ pdf,

¥ Denise Herz & Joseph Ryan, Building Multisystem Approaches in Child
Welfare and fuvenile Justice, in CTR, FOR JuveniLe JusTice Rerorm & AM Pun,
Hurtan Services Ass'y, Baipging Two Wonros: YoutH involven v tHe Crio

VVELFARE AND JuUVENILE JusTic SysTems 37-39 (2008), heepilicjir.geargetown.
edufwp-content/uploads/204 5/03/BridgingTwoWorlds _2008.comprassad.
pdf; Pam Fessler, Report: Foster Kids Face Tough Time After Age 18, Natt

Puauic Rapio,Apr. 7, 2010, heepsiiwww.npr orgitemplatesistory/story.
phplscoryld=12559425%; Manx £ CourtneY €T AL, CHapiv HiL CTa fon
CrioreN, Univ. of CHICAGO, Miowest EvaLuaTion af THE Aot FuncTioning
of ForMen FosTER YouTH: Qurcomes AT AGE |9 {2005), heeps:/iwww.chapinhall.
orgiwp-content/uploads/Midwest-Eval-Outcomas-at-age- 1 9.pdf.

0 Qver sixty-years after Brown v. Board of Education, 347 LS 481 (1954),
resldential segregation has resuked in youth of calor attending under-
resourced schools which contribute to the school-to-prison pipeling, See
CHanes ). OcLemaee, Jr , At DEuBERATE SreeD: REFLECTIONS ON THE FIRsT Havr-
Cenruar of Baown'V. Boaro oF Epucanon (2004).

" Nav'L Juvenite Der, CTa. €7 AL, Benet Caro:APPLING PRINCIPLES OF ADOLESCENT
Deveraprent IN Deunguency Proceeomcs (2017) [hereinafter Aootescens
Deviorrent BencH Canp), http:linjde.infofwp-content/uplaads/2017/08/
NJDC_Adalescent-Development_Bench-Card. pdf; RusseL ). Skisa &
NazasHa T.WiLLams, THe EQuity PaojteT at Inp. Univ., ARE Buack Kins Wonse!
MyTHs anD FacTs Asout Racia DIFFERences N Beravion (20 14), hetpiiwww,
indiana. edu/~athantic/wp-content/uploads/201 4/03/African-Amarican-



Differential-Behavior_031214.pdf; Kristin Henning, Race, Paternalism, and
the Right to Counsel. 56 Am. Caim. L. Rev. 649, 652-55 (2017) [hereinafeer
Race, Paternalism, and the Right ta Counsel]; L. Seng Richardson & Phillip
Atiba Goff, Self-Defense and the Suspicion Heuristic, 98 lowa L. Rev. 293,297
{2012) [hereinafter Self Defense] (finding that people are more likely to
see weapons in the hands of unarmed Black men than white men, which
is more ltkely to lead to systemacic and prediccable errors in judgments of
criminality); Jennifer L. Eberhardr et al,, Seeing Black: Raoce, Crime, and Visual
Processing, B7 ), Personauty & Soc, Psrcviow, 876, 877 (2004) fhercinafter
Seeing Black] (finding that Black faces influencad a person’s ability 10
spontzneously detect degraded images of crime-relevant objects more than
white facas), Dustin Albert & Laurence Sreinberg, Age Differences in Strotegic
Planning as Indexed by the Tower of London, 82 Crato Dev. [501 (201 1)
{finding similar levels of maturation across groups in a study conerolling for
cthnicity and socio-aconomic status, and additionally finding that although
strategic planning improved steadily as youth mature, an advanced abilicy
to strategically plan did not develop until ages 22.25); Elzabeth Cauffman
et al, Age Differences in Affective Decision Making as Indexed by Performance
en the Jowa Gambling Task, 46 DeveLorrenTaL PsycHod, 193 (2010) (finding
a preference in adolescents for risk taking and for short-term reward
aver fong-term gain, with no sighificant differences between ethnicitles or
socie-cconomie status); Laurence Steinberg et al., Age Differences m Future
Orientation and Delay Discounting, B0 Crio Dev, 28 (2009) {controlling
for both ethnicity and socio-economic status, and finding that youth of
similar ages in tha study exhibited similar levels of weak futura orientation
across ethnicicy and soclo-cconomic status); Laurence Sccinberg at al, Age
Differences in Sensatiar Seeking and Impulsivity as indexed by Behavier and
Self-Report Evidence for a Dual Systems Model, 44 DeveoprenTaL PsvcroL,
1764 (2008) {measuring both sensation.sceking and impulsivity amongst
a sample of 933 participants, controlling for ethnicity and socio-econamic
status, and finding that youth across all ethaic and socio-economic groups
exhibited simllar patterns in sensation-seeking and impulsivicy); Laurence
Sceinberg & Kathryn C. Monahan, Age Differences m Resistance to Peer
influence, 43 Developmantal Psychol, 1531 {(2007) {measuring resistance
to peer pressure, cantrolling for ethnicity and socia-economic status, and
finding that between (0 and 14, lictle groweh In the abllity to resist peer
prassure occurs, that between [4 and [8 resistance to peer pressure
increases linearly, and that between 18 and 30 lictle growth occurs, in all
groups); Liovo D, JoHnson €7 AL, MONTORING THE FuTuRE: INATIONAL SURviY
Resuars on Daug Use 1975-2010,Valume 1: Secannarr ScHool STUDENTS
(2011) {suggesting that Black youth self-report using alcohol and different
types of drugs less than other groups and by the 1 2th grade, white youch
roport using illicit drugs or alcchol more than any other group); Centens
ror Disease Contror & Prevenmon, Youth Ris Benavion SunveitLance (2014).
htepiihwww.cde.govimimwripdliss/ss6304.pdf (according to sall-report
measures, white youth are engaged in illegal behavior at similar or higher
rates compared to youth of color},

'2 See saurces cited, supre note 1],

" See JosHua ROVMER, THE SENTENCING PROJECT, RacwaL DispariTizs IN YouTH
CoMTHENTS AND ARRESTS 6 (2016),

" See sources cited, supra note 8.

'* Moo Cope oF Juoiciar Conpuct r. 2.2, 2.3{A) (Am. Bar Ass'n 201 1)

* See Mope, Cooe o Jubician Conouct . 2. (Am. Bar Ass'n 2011)

"7 Jarvy Kang, Impticit Bias in the Courtroom, 59 UCLA L. Rev. 1124, 1133 (2012).

" Anni E. Caser Founo., Race EQurr anb Incuusion Action Guie: 7
S1ePs TO AbvANCE AND EMBED Race EQUITY AND IncLusion WiTHIN YOLR
Onganzation (201 4), hwpi/iwww.aecf.org/mfresourcedoc/AECF_
EmbracingEquity7Steps-2014.pdl,

"* Constitutlonal amendments, legishacion, and Supreme Coeurt declsions have
addressed instances of structural or institutional blas in marriage, deed
restrictions, veting boundaries, voting registration, school dategregation,
colfege admission and other arcas. Statutes may include racial or culturat
prejudices that are not overt. The court staff may lack diversity. The
courthouse grounds may Infer a bias by the inclusion or positioning of flags,
monuments, plaques, or photographs that suggest a bias ar prejudice. The

courthouse location. court services location, or jail and prison locations
may cause an impediment to access to justice and services See, e.g, Griggs
v. Duke Power Co., 401 U 5. 424,430 (1971} {“practices, procedures, o1
tests neucrat an their face, and even nautral in terms of Intent, cannat be
maintalned if they operata to ‘freeze’ the status quo of prior discriminatory
... pracrices.”’).

0 Gar Am, CviL LIBERTIES UNOn, RACiaL Disparmies M SENTENCING: HEARING ON
REPOATS OF RACISM 1N THE JusTice SysTer oF THE Uniteo Stares 5 (20 4), heeps f
www.aclu.org/sites/default/lilesfassers/ | 41027 _tachr_racial_disparities_
actu_submission_0.pdf.

M See MP Associates & Cra, For Assessment & Pouiey Dev, Racial Equity Tools
Grousary [hereinafter Racial Equity Toous), hupfiwww.raciatequitytools
orglimagesiuploadsiRET _Glossary3 | IL.pdf {last visited fan, 3,2018),

M Sce, 6.8, Crrr Revamions Seavices, US. Dep'T o Justice, CoMmunimy RELATIONS
Sawices Toolki™ rox Poucing, UNDErsTAnDING Bias: A Resounce Guiae, heeps:/f
wwwjustice.goviersifile/B3643 | /download (ast visiced Dac, 14,2017),
Explicit Bias, Pencermion INsT., hetps.//perception,org/researchiexplicic-bias/
(last visited Dec. 14,2017),

3 5ee Racise Eouity Tocus, supra nate 21.

# gven whaere an explicc bias dees not appear to be harmiful on ics face,
for example preference for a person who is from the same university
alma matter a5 ona's self, whera such bias unfairly favors one group over
anothar to their darriment, it can be harmiul. See, e.g, Gripgs, 401 U5, 424
See gencrally MopeL Cope oF Juticial, Conpuct r. 2.3 {Am. Bar Ass'n 204 1)

 See, e.g, Jennifer K. Elek & Paula Hannaford-Agar, First, Da No Hari: On
Addressing the Problem of Implicit Bias in juror Decision Making, 49 Cr.Rev
190 (2013) [hereinafter First, Do No Harm), heepi/iwww.nesc-jurystudies,
orgl/~imediafmicrositesifiles/cjsiwhat%20we%20do/cr49-4alek.ashy; Mark
Saler, Reduting Raclal and Ethnlc Disparities in the Juvenile justica System, in
MNat'L CTa. Fon STaTe Counts, TRENDS N STATE COURTS: JUVENILE JUSTICE AND
Evoer [ssues 27 {201 4), hup/fwww nese.orgl~/madia/Microsites/Files/
Futura%20Trends*%202014/Raducing®%20Racial% 20and % 20Ethnic% 20
Disparicies_Solerashx;Anthony Greenwald et al,, Understanding and
Using the Implicit Association Test: [li. Meta-Analysis of Predictive Validity, 97 ).
PersonauTy & Soc. Psycrow. 17 (2009); Kristin A. Lane et al.. Understanding
and Uting the Implicit Association Test: IV:What We Know (So Far) About the
Method, in impuct Measures of ArniTupes: PRoceoures & CONTROVERSIES
(Bernd Wittenbrink & Norbert Schwarz eds., 2007).

B ImWAN INST. FOR THE STUDY oF RACE & Evtimacimy, UNDERSTANDING [MPUCIT Bias,
hutpiffkirwaninstitute.osu.edufresearchiunderstanding-impheit-bias/ (last
visited Jan. 3,20(8).

T,

2® See First, Do No Harm, supra note 25; Roce, Paternalism, and the Right to
Counsel; Self Defense; Seeing Block, supra note [ 1.

 See Race, Paternalism, and the Right to Counsel, supra note 1|, at 653. See
generally Jares Forman, [z, Locking Ur Qua Own: CriMe ano PunisenT
v BLack AMgnica (2017); Joffrey |. Rachlinskl et al., Does Unconscious Racial
Bias Affect Trial Judges?, B4 Novre Dare L, Rev, 1195, 1197 (2009): L. Song
Richardsaon, Arrest Efficiency and the Fourth Amendment, 95 Minn. L. Rev.
2035,2039% (201 }; Theodore Eisenberg & Sheri Lynn Johnson, impiicit Racral
Attitudes of Deatit Penalty Lawyers, 53 Depau. L. Rev, 1539, 1540 (2004), Jerry
Kang & Mahzarin R. Banali, Fair Measures:A Behoviorol Realist Revision of
“Affirmative Action”, 94 Cauir. L Rev. 1063, 1072 (2006) {discussing studies,
including those In which test subjects were 8lack, rejected racism, and sull
displayed implicit blas)

0 See Anavvsis oF THE REsTarCH, supra note 8, See ofso CriL WELRARE (NFO
Garewar, Raciat DisPRoroRTIoNALITY AND DispariTr i Crih WieLkang (2016)
[hereinafter Raciar DispROPORTIONALITY AND Diseaniry], hetpsi/fwww,
childwelfare govipubPDFs/racial _dispropeortionality.pdf; Orrce For Civic
RighTs, ULS. Der't oF Epuc., Civit RigHts Data CougcTion, DAta SnavsHoT:
ScHaot Discwune (2014) [hervinafear Dara SnapsHor: SeHooL Discirtine],
https:ifwwwl ed goviabout/offices/listfocr/docsierde-discipline-snapshat
pdf. Denna St, George, Federal Data Show Racel Gaps in School Arrests, Wasw,
Post, Mar. 6, 2012, https/iwww.washingconpost.com/nadonalifederal-
data-show-racial-gaps-in-scheal-arrests/2013/03/01/glQApbjviR_story.
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hemltutm_term=fe5c0b5i42ab; Dravio |. Losen & Russe Skisa, SuspesipeD
Eoucanon: Ursan MiobLe Scroows in Crists (2010}, beeps:fivww.splecenter,
org/sices/default/filesfdé_legacy_files/downloads/publication/Suspended_
Education.pdf.

M THe SENTENCING Prayject, DiskaoroRTIONATE MiNotTY CONTACT IN THE
Juveriie Justice Sysvem (2014) [hereinaftar DIPROPORTIONATE MINGRITY
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Jurors and Implicit Bias

In their Burden of Proof column David Paul Horowitz and Lukas M.
Horowitz write: The judicial system recognizes and addresses attorney
bias in jury selection, bias of eyewitnesses when identifying people of
other races in criminal trials, and the impact of implicit bias on attorneys
and judges. However, one stakeholder in our judicial system does not
receive guidance in implicit bias: jurors. Whether they should, or not, is
this month’s topic.

B'ry David Paul Horowitz and Lukas M. Horo




Bias, of all kinds, is all over the news today, and as our broader society struggles to
address bias, the judicial system has too. Steps have been taken to address, and attempt
to eliminate, bias at different stages of litigation, by different participants, in both civil and

criminai litigation.

The practice of some prosecutors to exclude jurors based on race led the U.S. Supreme
Court in Batson v. Kentucky, 476 U.S. 79 (1986), to bar race-based peremptory jury
challenges. The late Judge Sheila Abdus-Salaam noted in the New York Court of Appeals
decision in People v. Bridgeforth, 28 N.Y.3d 567, 571 (2016), “[w]e recognize the
existence of discrimination on the basis of one’s skin color, and acknowledge that under
this State’s Constitution and Civil Rights Law, color is a classification upon which

a Baitson challenge may be lodged.” Baison’s holding has been expanded to bar exclusion
based on “the basis of race, gender or any other status that implicates equal protection

L}

concerns.” Id.

Batson was decided 33 years ago, yet on Dec. 4, 2018, the New York Times carried an
article titled "Yes, Jury Selection Is as Racist as You Think. Now We Have Proof.” We

have a long way to go, baby.

Just over a year ago the New York State Court of Appeals, in People v. Boone, 30 N.Y.3d
921 (2017), concluded there was “near consensus among cognitive and social
psychologists that people have significantly greater difficulty in accurately identifying
members of a different race than in accurately identifying members of their own race,”
increasing the risk of wrongful convictions. The solution? “[W]hen identification is an issue
in a criminal case and the identifying witness and defendant appear to be of different
races, upon request, a party is entitled to a charge on cross-racial identification.”

The existence of implicit bias and its potential impact on both attorneys and judges was
deemed so important that New York state made instruction on implicit bias one of only two
mandatory topics in continuing education training (the other being ethics).

So, the judicial system recognizes and addresses attorney bias in jury selection, bias of
eyewitnesses when identifying people of other races in criminal trials, and the impact of
implicit bias on attorneys and judges. However, one stakeholder in our judicial system



does not receive guidance in implicit bias: jurors. Whether they should, or not, is this

month's topic.

What Is Implicit Bias?

The concept of implicit bias has emerged as a topic of current mainstream discussion,
leading to training throughout both public and private sectors targeting this bias and
formulating methods to recognize and avoid the effects of this bias. Every day, our brains
process tremendous amounts of information, and much of of this processing is done
subconsciously. This system of processing is automatic. When we see a green light, we
automatically know that green means go. Within this automatic processing system lies our
implicit bias. Implicit bias consists of the attitudes or stereotypes that affect our
understanding, actions, and decisions in an unconscious manner. Operating outside of our
conscious awareness, implicit biases are pervasive, challenging even the most well-
intentioned and egalitarian-minded individuals, resulting in actions and outcomes that do
not necessarily align with explicit intentions. Situations that invoke our subconscious
processing system include those that involve ambiguous or incomplete information, the
presence of time constraints, and circumstances which may compromise cognitive control
such as fatigue. Situations in which implicit bias can influence actions and decisions are

now all too well known.

We would like to believe we are immune from the effect of implicit bias. Various tests exist
to demonstrate whether, and to what extent, a person is susceptible to the impact of
implicit bias. The best known is an online evaluation from Harvard's Project Implicit, that

takes approximately 10 minutes to complete. We each took the test. More on Project

Implicit later.



Current Protections Against Juror Bias

In New York, the qualifications to serve as a juror are set forth in Judiciary Law §510,

*Quaiifications™

In order to qualify as a juror a person must;

1. Be a citizen of the United States, and a resident of the county.

2. Be not less than eighteen years of age.

3. Not have been convicted of a felony.

4. Be able to understand and communicate in the English language.

CPLR §4110, “Challenges for cause,” provides two grounds for disqualifying jurors:
“Challenges to the favor” and “Disqualification of juror for relationship.” CPL 270.20(1),
“Trial jury: challenge for cause of an individual juror,” provides, in part:

1. A challenge for cause is an objection to a prospective juror and may be made only on
the ground that:

(a) He does not have the qualifications required by the judiciary law; or

(b) He has a state of mind that is likely to preclude him from rendering an impartial verdict

based upon the evidence adduced at the trial ...

PJI 1:9 instructs jurors to consider bias, just not their own: “There is no magical formula by
which you evaluate testimony ... The same tests that you use in your everyday dealings
are the tests which you apply in your deliberations. The interest or lack of interest of any
witness in the outcome of this case, the bias or prejudice of a witness, if there be any ...”
The same criteria appear in PJI 1:21 and 1:41, and PJI 1:27, “Exclude Sympathy,” delivers

just that instruction.

Guidance for jurors regarding their own beliefs vis-a-vis reaching a verdict is limited to a

general instruction in PJ| 1:36:



A lawsuit is a civilized method of determining differences between people. It is basic to the
administration of any system of justice that the decision on both the law and the facts be
made fairly and honestly. You as the jurors and | as the court have a heavy
responsibility—to assure that a just result is reached in deciding the differences between
the plaintiff(s) and the defendant(s) in this case.

The most critical task of an attorney during jury selection is to identify and exclude those
potential jurors who have a bias potentially harmful to the client’s interests. Yet this is no
simple task, and any attorney who has picked a jury knows that the least illuminating
question that can be asked of a potential juror is along the lines of, “sir/ma’am, can you be
a fair and impartial juror?” The most biased person in the world, asked this question in
front of a panel of prospective jurors, is likely to affirm their impartiality. Subtle questioning
can often elicit answers suggesting bias, and follow-up questioning outside the presence
of the panel can sometimes lead to the juror talking themselves off the jury. However, this

is, at best, an imperfect system for ferreting out juror bias.

A Proposed Model Charge

The U.S. District Court for the Western District of Washington created “a bench-bar-
academic committee to explore the issue [of implicit bias] in the context of the jury

system and to develop and offer tools to address it.”

One tool created by the Committee is a video shown to prospective jurers discussing
unconscious bias. The second tool are model charges for use in criminal actions. The
court website explains that “[f]he video and jury instructions on this page were created by
a committee of judges and attorneys and will be presented to jurors in every case with the
intent of highlighting and combating the problems presented by unconscious bias.”

The charges formulated by the Committee incorporate unconscious bias language into
preliminary, witness credibility, and closing instructions, as well as an instruction to be
given prior to jury selection if voir dire will include guestions about bias, including

unconscious bias.



The charge before openings, “DUTY OF JURY," instructs jurors, in part:

You must decide the case solely on the evidence and law before you and must not be
influenced by any personal likes or dislikes, opinions, prejudice, sympathy, or bias,
including unconscious bias. Unconscious bias are stereotypes, attitudes, or preferences
that people may consciously reject but may be expressed without conscious awareness,
control, or intention. Like conscious bias, unconscious bias, too, can affect how we
evaluate information and make decisions.

The charge for evaluating witness credibility admonishes jurors: “You must avoid bias,
conscious or unconscious, based on the witness’s race, color, religious beliefs, national
origin, sexual orientation, gender identity, or gender in your determination of credibility.”
The closing instruction repeats the language iri the charge given before openings.

Conclusion

The problem is real, a tool to help ameliorate the problem is available, and as one person
involved in the Washington study explained, “[wlhen people ask if it works, | can say
without question that it works better than saying nothing.” Cheryl Staats, Understanding
Implicit Bias: What Educators Should Know, American Educator, Vol. 39, pp 29-33, at 29-
30, (2016).

None of us wants to admit we possess implicit bias, or that implicit bias may influence our
decision making. But they exist, and based upon our experience with Project Implicit, if
called to serve as jurors, at least one of us could benefit from a charge on impilicit bias.

David Paul Horowitz is a member of McNamara & Horowitz in New York City, Lecturer at
Law at Columbia Law School, and serves as a legal malpractice expert, private arbitrator,
mediator, and discovery referee. He can be reached at

david@newyorkpractice.org. Lukas M. Horowitz is a member of the Albany Law School
Class of 2019.

Reprinted with permission from the “ISSUE DATE edition of the “PUBLICATION"© 2019 ALM Media Properties, LLC. All
rights reserved. Further duplication without permission is prohibited, contact 877-257-3382 or regrints@alm.com.
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RESEARCH QUESTION: Given our finding in a previous study that supervising lawyers are more
likely than not to perceive African American lawyers as having subpar writing skills in comparison
to their Caucasian counterparts, we asked if confirmation bias unconsciously causes supervising

lawyers to more negatively evaluate legal writing by an African American lawyer.

CONFIRMATION BIAS:

A mental shortcut — a bias -
engaged by the brain that
makes one actively seek
information, interpretation
and memaory to only
observe and absorb that
which affirms established
beliefs while missing data
that contradicts established
beliefs.

We first discovered empirical evidence that supervising lawyers perceived
African Americans lawyers to be subpar in their writing skills in comparison to
their Caucasian counterparts when we researched unconscious biases in the
legal profession over ten years ago. Since our surveys and focus groups at the
time were studying unconscious biases generaily, we decided to study this
specific bias of writing skills in greater detail via the cognitive construct of
confirmation bias.

This research summary provides a general overview of the methodology,
results and key takeaways from the study. Please note that we studied this
question only from the unconscious or implicit bias perspective. While the
possibility of explicit bias exists, our research has consistently shown that
implicit bias is far more prevalent in our workplaces today than explicit bias,
thereby guiding us to utilize our resources to study implicit instead of explicit
biases.



Nextions, along with the assistance of 5 partners from 5 different law firms,
drafted a research memo from a hypothetical third year litigation associate
that focused on the issue of trade secrets in internet start-ups. We followed a
simple Question Presented, Brief Answer, Facts, Discussion and Conclusion
format for the memo, and we deliberately inserted 22 different errors, 7 of
which were minor spelling/grammar errors, 6 of which were substantive
technical writing errors, 5 of which were errors in fact, and 4 of which were
errors in the analysis of the facts in the Discussion and Conclusion sections.

This memo was then distributed to 60 different partners (who had previously
agreed to participate in a “writing analysis study” from 22 different law firms
of whom 23 were women, 37 were men, 21 were racial/ethnic minorities, and
39 were Caucasian. While all of the partners received the same memo, half the
partners received a memo that stated the associate was African American
while the other half received a memo that stated the associate was Caucasian:

Name: Thomas Meyer Name: Thomas Meyer
Seniority: 3rd Yeor Associate Seniority: 3rd Year Associate
Alma Mater: NYU Law School Alma Mater: NYU Law School
Race/Ethnicity: African American Race/Ethnicity: Caucasian

The 60 partners in the study received the memo electronically (an attached
pdf) along with the research materials used in the preparation of the memo.
The cover email thanked each of them for participating in a study on “writing
competencies of young attorneys,” and asked them to edit the memo for all
factual, technical and substantive errors. The partners were also asked to rate
the overall quality of the memo from a 1 to 5, with “1” indicating the memo
was extremely poorly written and “5” extremely well written,

The partners were originally given 4 weeks to complete the editing and rating,
but we had to extend deadline to 7 weeks in order to obtain more responses.
53 partners completed the editing and rating of the memo. Of the 53
completed responses, 24 had received the memo by the “African American”
Thomas Meyer, and 29 had received the memo by the “Caucasian” Thomas.

While all of the partners
received the same memo,
half the partners received a
memao thot stated the
associate was African
American while the other
half received @ memo thot
stated the associote was
Caucasian.
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The exact same memo, The exact same memo, averaged a 3.2/5.0 rating under our hypothetical
“African American” Thomas Meyer and a 4.1/5.0 rating under hypothetical
“Caucasian” Thomas Meyer. The qualitative comments on memos,
consistently, were also more positive for the “Caucasian” Thomas Meyer than
our “African American” Thomas Meyer:

averaged a 3.2/5.0 rating
under our hypothetical
“African American” Thomas
Meyer and a 4.1/5.0 rating
under hypothetical

“Caucasian” Thomas Meyer. “Caucasian” Thomas Meyer “African American” Thomas Meyer

“generally good writer but needs to “needs lots of work”

work on...”
{ “can’t believe he went to NYU”
| “has potential”
| “good analytical skills” “average at best”

In regards to the specific errors in the memo:

e An average of 2.9/7.0 spelling grammar errors were found in
“Caucasian” Thomas Meyer's memo in comparison to 5.8/7.0
spelling/grammar errors found in “African American” Thomas Meyer’s
memo.

e An average of 4.1/6.0 technical writing errors were found in
“Caucasian” Thomas Meyer’s memo in comparison to 4.9/6.0 technical
writing errors found in “African American” Thomas Meyer's memo.

¢ An average of 3.2/5.0 errors in facts were found in "Caucasian”
Thomas Meyer's memo in comparison to 3.9/5.0 errors in facts were
found in “African American” Thomas Meyer's memo.

The 4 errors in analysis were difficult to parse out quantitatively because of
the variances in narrative provided by the partners as to why they were
analyzing the writing to contain analytical errors. Overall though, “Caucasian”
Thomas Meyer's memo was evaluated to be better in regards to the analysis
of facts and had substantively fewer critical comments.
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We did not ask for edits and/or comments on formatting. However, we did
receive such edits and/or comments in 41 out of the 53 responses, and all of
them regarded changes that the partners would have liked to see on the
formatting in the memo. Of the 41 edits and/or comments on formatting, 11
were for “Caucasian” Thomas Meyer’s memo in comparison to 29 for “African
American” Thomas Meyer’s memo.

There was no significant correlation between a partner’s race/ethnicity and
the differentiated patterns of errors found between the two memos. There
was also no significant correlation between a partner's gender and the
differentiated patterns of errors found between the two memos. We did find
that female partners generally found more errors and wrote longer narratives
than the male partners.

We undertook this study with the hypothesis that unconscious confirmation
bias in a supervising lawyer’'s assessment of legal writing would result in a
more negative rating if that writing was submitted by an African American
lawyer in comparison to the same submission by a Caucasian lawyer. In order
to create a study where we could control for enough variables to truly see the
impact of confirmation bias, we did not study the potential variances that can
be caused due to the intersection of race/ethnicity, gender, generational
differences and other such salient identities. Thus, our conclusion is limited to
the impact of confirmation bias in the evaluation of African American men in
comparison to Caucasian men. We do not know (although we plan to study
the issue in the very near future!) how this impact will splinter or strengthen
when gender and/or other identities are introduced.

Confirmuotion bias manifests
itself most often in the
“data gathering” phase of
our evaluation — the time
during which we seek out
errors, and this
manifestation is olmost
always unconscious.

The data findings affirmed our hypothesis, but they also illustrated that the
confirmation bias on the part of the evaluators occurred in the data collection
phase of their evaluation processes - the identification of the errors — and not
the final analysis phase. When expecting to find fewer errors, we find fewer
errors. When expecting to find more errors, we find more errors. That is
unconscious confirmation bias. Our evaluators unconsciously found more of
the errors in the “African American” Thomas Meyer's memo, but the final
rating process was a conscious and unbiased analysis based on the number of
errors found. When partners say that they are evaluating assignments without
bias, they are probably right in believing that there is no bias in the
assessment of the errors found; however, if there is bias in the finding of the
errors, even a fair final analysis cannot, and will not, result in a fair result.



There aore commaonly held
racially-based perceptions
about writing ability that
unconsciously impact our
ability to objectively
evoluate a lowyer’s
writing... These commonly
held perceptions translate
into confirmation bias in
ways that impact what we
see as we evaluate legal
writing. We see more errors
when we expect to see
errors, and we see fewer
errors when we do not
expect to see errors.

There are commonly held racially-based perceptions about writing ability that
unconsciously impact our ability to objectively evaluate a lawyer's writing.
Most of the perceptions uncovered in research thus far indicate that
commaonly held perceptions are biased against African Americans and in favor
of Caucasians.

These commonly held perceptions translate into confirmation bias in ways
that impact what we see as we evaluate legal writing. We see more errors
when we expect to see errors, and we see fewer errors when we do not
expect to see errors.

Infusing the point at which unconscious thought has greatest impact with
objective mechanisms that force the conscious brain to add input, decreases
unconscious bias greatly. We have worked with many employers to revise
their formal and informal evaluation processes to be more infused with
objective interrupters that compel unconscious biases to be filtered through
conscious analysis, and we have seen many success stories. S0, make the
subjective more objective in order to make the unconscious more conscious.

EXAMPLE: In one law firm where we found that minority summer associates
were consistently being evaluated more negatively than their majority
counterparts, we created an interruption mechanism to infuse the subjective
with objective. We worked with the firm to create an Assignment Committee,
comprised of 3 partners through whom certain assignments were distributed
to the summer associates and through whom the summer associates
submitted work back to the partners who needed the work done. When the
work was evaluated, the partners evaluating the work did not know which
associate had completed the work. The assignments for this process were
chosen judicigusly, and there was a lot of work done to ensure buy-in from all
partners. At the end of the summer, every associate had at least 2
assignments that had been graded blindly. The firm then examined how the
blind evaluations compared with the rest of the associate’s evaluations and
found that the blind evaluations were generally more positive for minorities
and women and less positive for majority men.



Distribute and discuss this study with senior lawyers in your
organization to gather their reactions and perspectives. Ask them how
they would recommend making the subjective more objective in order
to reduce confirmation bias in their evaluation processes.

If racial/ethnic minorities are deemed to be subpar in writing skills,
send out samples of a minority lawyer’s writing and a sample of a
majority lawyer’s writing without any identifying information attached.
Ask a few senior lawyers to evaluate both samples. Explore how the
samples may be evaluated differently when the lawyer's background is
not available.

Implement training on unconscious bias for everyone who is in an
evaluative position. Qur unconscious bias trainings have proven
effective in reducing bias through raising awareness and insights into
how unconscious biases operate and can be interrupted.

If you offer writing assistance in the form of coaches, workshops and
such, offer the assistance to everyone, not just racial/ethnic minorities
in order to prevent the reification of the bias.

Lead Researcher:

Dr. Arin N. Reeves | 312.922.0226
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Distribute and discuss this
study with senior lawyers in
your organization to gather

their reactions and
perspectives.
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Implicit Bias: A Primer

Schemas and Implicit Cognitions (or
“mental shortcuts”)

Stop for a moment and consider what
bombards your senses every day. Think about
everything you see, both still and moving, with
all their color, detail, and depth. Think about
what you hear in the background, perhaps a
song on the radio, as you decode lyrics and
musical notes. Think about touch, smell, and
even taste. And while all that's happening, you
might be walking or driving down the street,
avoiding pedestrians and cars, chewing gum,
digesting your breakfast, flipping through email
on your smartphone. How does your brain do
all this simultaneously?

It does so by processing through schemas,
which are templates of knowledge that help us
organize specific examples into broader
categories. When we see, for example,
something with a flat seat, a back, and some
legs, we recognize it as a “chair.” Regardless of
whether it is plush or wooden, with wheels or
bolted down, we know what to do with an
object that fits into the category “chair.”
Without spending a lot of mental energy, we
simply sit. Of course, if for some reason we
have to study the chair carefully--because we
like the style or think it might collapse--we can
and will do so. But typically, we just sit down.

We have schemas not only for objects, but also
processes, such as how to order food at a
restaurant. Without much explanation, we
know what it means when a smiling person
hands us laminated paper with detailed
descriptions of food and prices. Even when we
land in a foreign airport, we know how to follow
the crazy mess of arrows and baggage icons
toward ground transportation.

These schemas are helpful because they allow
us to operate without expending valuable
mental resources. In fact, unless something
goes wrong, these thoughts take place
automatically without our awareness or
conscious direction. In this way, most cognitions

are implicit.

Implicit Social Cognitions {or “thoughts
about people you didn't know you
had”)

What is interesting is that schemas apply not
only to objects {e.g., “chairs”) or behaviors {e.g.,
“ordering food”) but also to human beings (e.g.,
“the elderly”). We naturally assign people into
various social categories divided by salient and
chronically accessible traits, such as age,
gender, race, and role. And just as we might
have implicit cognitions that help us walk and
drive, we have implicit social cognitions that
guide our thinking about social categories.
Where do these schemas come from? They
come from our experiences with other people,
some of them direct {i.e., real-world
encounters) but most of them vicarious (i.e.,
relayed to us through stories, books, movies,
media, and culture).

If we unpack these schemas further, we see
that some of the underlying cognitions include
stereotypes, which are simply traits that we
associate with a category. For instance, if we
think that a particular category of human beings
is frail--such as the elderly--we will not raise our
guard. If we think that another category is
foreign--such as Asians--we will be surprised by
their fluent English. These cognitions also
include attitudes, which are overall, evaluative
feelings that are positive or negative. For
instance, if we identify someone as having
graduated from our beloved alma mater, we
will feel more at ease. The term “implicit bias”



includes both implicit sterectypes and implicit
attitudes.

Though our shorthand schemas of people may
be helpful in some situations, they also can lead
to discriminatory behaviors if we are not
careful. Given the critical importance of
exercising fairness and equality in the court
system, lawyers, judges, jurors, and staff should
be particularly concerned about identifying such
possibilities. Do we, for instance, associate
aggressiveness with Black men, such that we
see them as more likely to have started the
fight than to have responded in self-defense?
Or have we already internalized the lessons of
Martin Luther King, Jr. and navigate life in a
perfectly “colorblind” (or gender-blind,
ethnicity-blind, class-blind, etc.} way?

Asking about Bias (or “it's murky in
here”)

One way to find out about implicit bias is simply
to ask people. However, in a post-civil rights
environment, it has become much less useful to
ask explicit questions on sensitive topics. We
run into a “willing and able” problem.

First, people may not be willing to tell polisters
and researchers what they really feel. They may
be chilled by an air of political correctness.

Second, and more important, people may not
know what is inside their heads. Indeed, a
wealth of cognitive psychology has
demonstrated that we are lousy at
intraspection. For example, slight
environmental changes alter our judgments and
behavior without our realizing. if the room
smells of Lysol, people eat more neatly. People
holding a warm cup of coffee {versus a cold cup)
ascribe warmer (versus cooler) personality traits
to a stranger described in a vignette. The

experiments go on and on. And recall that by
definition, implicit biases are those that we
carry without awareness or conscious direction.
So how do we know whether we are being
biased or fair-and-square?

Implicit measurement devices (or
“don’t tell me how much you weigh,
just get on the scale”)

In response, social and cognitive psychologists
with neuroscientists have tried to develop
instruments that measure stereotypes and
attitudes, without having to rely on potentially
untrustworthy self-reports. Some instruments
have been linguistic, asking folks to write out
sentences to describe a certain scene from a
newspaper article. It turns out that if someone
engages in stereotypical behavior, we just
describe what happened. If it is counter-typical,
we feel a need to explain what happened. (Von
Hippel 1997; Sekaquaptewa 2003).

Others are physiological, measuring how much
we sweat, how our blood pressure changes, or
even which regions of our brain light up on an
fMRI {functional magnetic resonance imaging)

scan. (Phelps 2000).

Still other techniques borrow from marketers.
For instance, conjoint analysis asks people to
give an overall evaluation to slightly different
product bundles (e.g., how do you compare a
17" screen laptop with 2GB memory and 3 USB
ports, versus a 15” laptop with 3 GB of memory
and 2 USB ports). By offering multiple rounds of
choices, one can get a measure of how
important each feature is to a person even if
she had no clue to the question “How much
would you pay for an extra USB port?” Recently,
social cognitionists have adapted this
methodology by creating “bundles” that include
demographic attributes. For instance, how



would you rank a job with the title Assistant
Manager that paid $160,000 in Miami working
for Ms. Smith, as compared to another job with
the title Vice President that paid $150,000 in
Chicago for Mr. lones? (Caruso 2009).

Scientists have been endlessly creative, but so
far, the most widely accepted instruments have
used reaction times--some variant of which has
been used for over a century to study
psychological phenomena. These instruments
draw on the basic insight that any two concepts
that are closely associated in cur minds should
be easier to sort together. If you hear the word
“moon,” and | then ask you to think of a laundry
detergent, then “Tide” might come more
quickly to mind. If the word “RED"” is painted in
the color red, we will be faster in stating its
color than the case when the word “GREEN" is
painted in red.

Although there are various reaction time
measures, the most thoroughly tested one is
the Implicit Association Test (IAT). It is a sort of
video game you play, typically on a computer,
where you are asked to sort categories of
pictures and words. For example, in the Black-
White race attitude test, you sort pictures of
European American faces and African American
faces, Good words and Bad words in front of a
computer. |t turns out that most of us respond
more quickly when the European American face
and Good words are assigned to the same key
(and African American face and Bad words are
assigned to the other key}, as compared to
when the European American face and Bad
words are assigned to the same key (and
African American face and Good words are
assigned to the other key). This average time
differential is the measure of implicit bias. [If
the description is hard to follow, try an IAT

vourself at Project Implicit.]

It may seem silly to measure bias by playing a
sorting game (i.e. the |AT). But, a decade of
research using the IAT reveals pervasive
reaction time differences in every country
tested, in the direction consistent with the
general social hierarchies: German over Turk (in
Germany), Japanese over Korean (for Japanese),
White over Black, men over women {(on the
stereotype of “career” versus “family”), light-
skinned over dark skin, youth over elderly,
straight over gay, etc. These time differentials,
which are taken to be a measure of implicit
bias, are systematic and pervasive. They are
statistically significant and not due to random
chance variations in measurements.

These pervasive results do not mean that
everyone has the exact same bias scores.
Instead, there is wide variability among
individuals. Further, the social category you
belong to can influence what sorts of biases you
are likely to have. For example, although most
Whites (and Asians, Latinos, and American
Indians} show an implicit attitude in favor of
Whites over Blacks, African Americans show no
such preference on average. (This means, of
course, that about half of African Americans do
prefer Whites, but the other half prefer Blacks.)

Interestingly, implicit biases are dissociated
from explicit biases. In other words, they are
related to but differ sometimes substantially
from explicit biases--those stereotypes and
attitudes that we expressly self-report on
surveys. The best understanding is that implicit
and explicit biases are related but different
mental constructs. Neither kind should be
viewed as the solely “accurate” or “authentic”
measure of bias. Both measures tell us
something important.



Real-world consequences (or “why
should we care?”)

All these scientific measures are intellectually
interesting, but lawyers care most about real-
world consequences. Do these measures of
implicit bias predict an individual’s behaviors or
decisions? Do milliseconds really matter>?
{Chygh 2004}. If, for example, well-intentioned
people committed to being “fair and square”
are not influenced by these implicit biases, then
who cares about silly video game results?

There is increasing evidence that implicit biases,
as measured by the IAT, do predict behavior in
the real world--in ways that can have real
effects on real lives. Prof. lohn Jost (NYU,
psychology) and colleagues have provided a
recent literature review (in press) of ten studies
that managers should not ignore. Among the
findings from various laboratories are:

e implicit bias predicts the rate of callback
interviews {Rooth 2007, based on implicit
stereotype in Sweden that Arabs are lazy);

+ implicit bhias predicts awkward body
language (McConnell & Leibold 2001),
which could influence whether folks feel
that they are being treated fairly or
courteously;

e implicit bias predicts how we read the
friendliness of facial expressions
(Hugenberg & Bodenhausen 2003);

e implicit bias predicts more negative
evaluations of ambiguous actions by an
African American (Rudman & Lee 2002),
which could influence decisionmaking in
hard cases;

+ implicit bias predicts more negative
evaluations of agentic (i.e. confident,
aggressive, ambitious} women in certain
hiring conditions (Rudman & Glick 2001};

o implicit bias predicts the amount of shooter
bias--how much easier it is to shoaot African
Americans compared to Whites in a
videogame simulation {Glaser & Knowles
2008);

o implicit bias predicts voting behavior in Italy
(Arcari 2008);

e jmplicit bias predicts binge-drinking (Ostafin
& Palfai 2006), suicide ideation (Nock &
Banaji 2007), and sexual attraction to
children {Gray 2005).

With any new scientific field, there remain
questions and criticisms--sometimes strident.
(Arkes & Tetlock 2004; Mitchell & Tetlock 2006).
And on-the-merits skepticism should be
encouraged as the hallmark of good, rigorous
science. But most scientists studying implicit
bias find the accumulating evidence persuasive.
Forinstance, a recent meta-analysis of 122
research reports, involving a total 0f14,900
subjects, revealed that in the sensitive domains
of stereotyping and prejudice, implicit bias IAT
scores better predict behavior than explicit self-
reports. {Greenwald et al. 2009).

And again, even though much of the recent
research focus is on the |IAT, other instruments
and experimental methods have corroborated
the existence of implicit biases with real world
consequences, For example, a few studies have
demonstrated that criminal defendants with
more Afro-centric facial features receive in
certain contexts more severe criminal
punishment {Banks et al. 2006; Blair 2004).

Malleability (or “is there any good news?”)

The findings of real-world consequence are
disturbing for all of us who sincerely believe
that we do not let biases prevalent in our
culture infect our individual decisionmaking.
Even a little bit. Fortunately, there is evidence



that implicit biases are malleable and can be
changed.

* Anindividual’s motivation to be fair does
matter. But we must first believe that
there’s a potential problem before we try to
fixit.

* The environment seems to matter. Social
contact across social groups seems to have
a positive effect not only on explicit
attitudes but also implicit ones.

e Third, environmental exposure to
countertypical exemplars who function as
“debiasing agents” seems to decrease our
bias.

o In one study, a mental imagery exercise
of imagining a professional business
woman (versus a Caribbean vacation)
decreased implicit stereotypes of
women. (Blair et al. 2001).

o Exposure to “positive” exemplars, such
as Tiger Woods and Martin Luther King
in a history questionnaire, decreased
implicit bias against Blacks. (Dasgupta &
Greenwald 2001).

o Contact with female professors and
deans decreased implicit bias against
women for college-aged women.
(Dasgupta & Asgari 2004).

e Fourth, various procedural changes can
disrupt the link between implicit bias and
discriminatory behavior.

o Inasimple example, orchestras started
using a blind screen in auditioning new
musicians; afterwards women had
much greater success. {Goldin & Rouse
2000).

o In another example, by committing
beforehand to merit criteria {is book
smarts or street smarts more
important?), there was less gender

discrimination in hiring a police chief.
{(Uhlmann & Cohen 2005).

o In order to check against bias in any
particular situation, we must often
recognize that race, gender, sexual
orientation, and other social categories
may be influencing decisionmaking. This
recognition is the opposite of various
forms of “blindness” {e.g., color-
blindness).

In outlining these findings of malleability, we do
not mean to be Pollyanish. For example, mere
social contact is not a panacea since
psychologists have emphasized that certain
conditions are important to decreasing
prejudice (e.g., interaction on equal terms;
repeated, non-trivial cooperation). Also, fleeting
exposure to countertypical exemplars may be
drowned out by repeated exposure to more
typical stereotypes from the media (Kang 2005).

Even if we are skeptical, the bottom line is that
there’s no justification for throwing our hands
up in resignation. Certainly the science doesn't
require us to. Although the task is challenging,
we can make real improvements in our goal
toward justice and fairness.

The big picture (or “what it means to
be a faithful steward of the judicial
system”}

It’s important to keep an eye on the big picture.
The focus on implicit bias does not address the
existence and impact of explicit bias--the
stereotypes and attitudes that folks recognize
and embrace. Also, the past has an inertia that
has not dissipated. Even if all explicit and
implicit biases were wiped away through some
magical wand, life today would still bear the
burdens of an unjust yesterday. That said, as
careful stewards of the justice system, we



should still strive to take all forms of bias
seriously, including implicit bias.

After all, Americans view the court system as
the single institution that is most unbiased,
impartial, fair, and just. Yet, a typical trial
courtroom setting mixes together many peopie,
often strangers, from different social
backgrounds, in intense, stressful, emotional,
and sometimes hostile contexts. In such
environments, a complex jumble of implicit and
explicit biases will inevitably be at play. It is the
primary responsibility of the judge and other
court staff to manage this complex and bias-rich
social situation to the end that fairness and
justice be done--and be seen to be done.



Glossary

Note: Many of these definitions draw from Jerry
Kang & Kristin Lane, A Future History of Law and
Implicit Social Cognition {(unpublished
manuscript 2009)

Attitude

An attitude is “an association between a given
object and a given evaluative category.” R.H.
Fazio, et al., Attitude accessibility, attitude-
behavior consistency, and the strength of the
object-evaluation association, 18 J.
EXPERIMENTAL SOCIAL PSYCHOLOGY 339, 341
(1982). Evaluative categories are either positive
or negative, and as such, attitudes reflect what
we like and dislike, favor and disfavor, approach
and avoid. See also stereotype.

Behavioral realism

A school of thought within legal scholarship that
calls for more accurate and reaiistic models of
human decision-making and behavior to be
incorporated into law and policy. It involves a
three step process:

First, identify advances in the mind and
behavioral sciences that provide a more
accurate model of human cognition and
behavior.

Second, compare that new model with the
latent theories of human behavior and decision-
making embedded within the law. These latent
theories typically reflect “common sense” based
on naive psychological theories.

Third, when the new model and the latent
theories are discrepant, ask lawmakers and
legal institutions to account for this disparity.
An accounting requires either altering the
law to comport with more accurate models
of thinking and behavior or providing a

transparent explanation of “the prudential,
economic, political, or religious reasons for
retaining a less accurate and outdated view.”
Kristin Lane, Jerry Kang, & Mahzarin Banaji,

Implicit Social Cognition and the Law, 3 ANNU,
REV. LAW SOC. 5CI. 19.1-19.25 {2007}

Dissociation

Dissociation is the gap between explicit and
implicit biases. Typically, implicit biases are
larger, as measured in standardized units, than
explicit biases. Often, our explicit biases may be
close to zero even though our implicit biases are
larger,

There seems to be some moderate-strength
relation between explicit and implicit biases.
See Wilhelm Hofmann, A Meta-Analysis on the

Correlation Between the Implicit Association

Test and Explicit Self-Report Measures, 31
PERSONALITY & SOC, PSYCH. BULL. 1369 {2005)

(reporting mean population carrelation r=0.24
after analyzing 126 correlations). Most
scientists reject the idea that implicit biases are
the only “true” or “authentic” measure; both
explicit and implicjt biases contribute to a full
understanding of bias.

Explicit

Explicit means that we are aware that we have
a particular thought or feeling. The term
sometimes also connotes that we have an
accurate understanding of the source of that
thought or feeling. Finally, the term often
connotes conscious endorsement of the
thought or feeling. For example, if one has an
explicitly positive attitude toward chocolate,
then one has a positive attitude, knows that
one has a positive attitude, and consciously
endorses and celebrates that preference. See

also implicit.



hnplicit

Implicit means that we are either unaware of or
mistaken about the source of the thought or
feeling. R, Zajonc, Feeling and thinking:
Preferences need no inferences, 35 AMERICAN
PSYCHOLOGIST 151 (1980). If we are unaware
of a thought or feeling, then we cannot report it
when asked. See also explicit.

Implicit Association Test

The IAT requires participants to classify rapidly
individual stimuii into one of four distinct
categories using only two responses (for
example, in a the traditional computerized AT,
participants might respond using only the “E”
key on the left side of the keyboard, or “I” on
the right side). For instance, in an age attitude
IAT, there are two social categories, YOUNG and
OLD, and two attitudinal categories, GOOD and
BAD. YOUNG and OLD might be represented by
black-and-white photographs of the faces of
young and old people. GOOD and BAD could be
represented by words that are easily identified
as being linked to positive or negative affect,
such as “joy” or "agony”. A person with a
negative implicit attitude toward OLD would be
expected to go more quickly when QLD and
BAD share one key, and YOUNG and GOOD the
other, than when the pairings of good and bad
are switched.

The IAT was invented by Anthony Greenwald
and colleagues in the mid 1990s. Project
Implicit, which allows individuals to take these
tests online, is maintained by Anthony
Greenwald (Washington}, Mahzarin Banaji
(Harvard), and Brian Nosek {Virginia).

Implicit Attitudes

“Implicit attitudes are introspectively
unidentified (or inaccurately identified) traces
of past experience that mediate favorable or

unfavorable feeling, thought, or action toward
social objects.” Anthony Greenwald & Mahzarin
Banaji, Implicit social cognition: attitudes, sel-
esteem, and stereotypes, 102 Psychol. Rev. 4, 8
{1995). Generally, we are unaware of our
implicit attitudes and may not endorse them
upon self-reflection. See also attitude; implicit.

Implicit Biases
A bias is a departure from some point that has
been marked as “neutral.” Biases in implicit

stereotypes and implicit attitudes are called
“implicit biases.”

Implicit Stereoatypes

“Implicit stereotypes are the introspectively
unidentified (or inaccurately identified) traces
of past experience that mediate attributions of
qualities to members of a social category”
Anthony Greenwald & Mahzarin Banaji, Implicit
social cognition: attitudes, self-esteem, and
stereotypes, 102 Psychol. Rev. 4, 8 {1995).
Generally, we are unaware of our implicit
stereotypes and may not endorse them upon
self-reflection. See also stereotype; implicit,

Implicit Social Cognitions

Social cognitions are stereotypes and attitudes
about social categories {e.g., Whites, youths,
women). Implicit social cognitions are implicit

stereotypes and implicit attitudes about social
categories.

Stereotype

A stereotype is an association between a given
object and a specific attribute. An example is
“Norwegians are tall.” Stereotypes may support
an overall attitude. For instance, if one likes tall
people and Norwegians are tall, it is likely that
this attribute will contribute toward a positive
orientation toward Norwegians, See also
attitude.



Validities

To decide whether some new instrument and
findings are valid, scientists often look for
various validities, such as statistical conclusion
validity, internal validity, construct validity, and
predictive validity.

Statistical conclusion validity asks whether
the correlation is found between
independent and dependent variables have
been correctly computed.

Internal validity examines whether in
addition to correlation, there has been a
demonstration of causation. In particular,
could there be potential confounds that
produced the correlation?

Construct validity examines whether the
concrete observables (the scores registered
by some instrument) actually represent the
abstract mental construct that we are
interested in. As applied to the |AT, one
could ask whether the test actually
measures the strength of mental
associations held by an individual between
the social category and an attitude or
stereotype

Predictive validity examines whether some
test predicts behavior, for example, in the
form of evaluation, judgment, physical
movement or response, If predictive validity
is demonstrated in realistic settings, there is
greater reason to take the measures
seriously.
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EXECUTIVE SUMMARY

Signatory Firms See Gains for Women, Minorities, and LGBT Attorneys and Implement Innovative
Inclusion Practices, Yet Barriers Remain

For more than a decade, the City Bar benchmarking research has illustrated enhanced diversity efforts in
firms as well as overall incremental gains for women and minority attorneys. However, it has also
recorded elevated attrition rates of both women and minorities, and a significant subset of law firms still
without any minority and women attorneys in firm or department leadership roles.

With regard to overall representation and hiring, the 2016 benchmarking data remains relatively
consistent with the results reported in 2015. We further examined the status of women and minority
attorneys in the 71 firms that participated in both the 2015 and 2016 benchmarking surveys and
performed statistical comparisons on representation, leadership, and hiring. The data did reflect
changes in leadership metrics in 20186, including a significant increase of women and minority
representation on management committees, as well as notable increases in LGBT attorney self-
reporting. Despite these advances, racial/ethnic diversity at the partner level, erosion in the associate
pipeline, and voluntary attrition remain challenges.

Highlights of the research include:

*  Women and minority attorneys made gains in leadership bodies, with the percentage of
wormen serving on management committees increasing to 23.6% from 20.3% in 2015 and
the percentage of minorities serving on management committees increasing to 9.4% from
7.1% in 2015. The percentage of law firms with three or more women attorneys on the
management committee increased from 24% in 2014 to 41% in 2016, and the percentage
of law firms with three or more minority attorneys on the management committee more
than doubled from 7% in 2014 to 18% in 2016.

» Still, nearly half of signatory firms have no racial/ethnic minorities on their management
committees and more than one-third have no minority practice group heads.

* In 2016, white men represented 77% of all equity partners at signatory firms. Minaority
and women partners continue to be concentrated at the income partner level, rather than
at the equity level. Moreover, the turnover rate for income partners in 2016 was 6.6%,
almost double the 3.4% turnover rate of equity partners.

¢ Overall representation of minority attorneys increased slightly to 20.6% in 2016 from
18.8% in 2015,
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Erosion in the associate pipeline directly affects future leadership. 45% of associates are
women compared to 19% of partners and 28% of associates are racial/ethnic minorities
compared to 9% of partners. By contrast, 43% of associates are white men compared to 76% of
partners. Female attorneys represent 46% of junior level associates, but decline to 44% of mid-
level women associates, and 42% of senior level women associates. Representation at the
junior level increased, but minority representation has leveled off or declined for mid- and
senior level associates: in 2016, 36% of first-year associates were minorities—dropping to 26%
of mid-level associates, and 22% of senior level associates. By the eighth year, only 20.5% of
associates were minorities.

Voluntary attrition is down overall in law firms, but continues to disproportionately impact
minority and women attorneys. 15.6% of minorities and 14.3% of women left signhatory firms in
2016—150% and 135% above the 10.6% rate for white men respectively. Even at the equity
partner level, differences in voluntary attrition persist — with rates of 9.8% for women and 9.3%
for minorities compared to 3.7% for white men.

LGBT attorney representation has more than doubled since the City Bar began collecting data
in 2004, from 1.6% to 4.1%, and representation of self-identified LGBT partners has doubled
from 1.4% in 2004 to 2.8% in 2016.

Four percent of all attorneys used flexible work arrangements in 2016 - 9% of women
attorneys and 1% of men attorneys. Flexible work arrangements are used most frequently by
Special Counsel attorneys, and 13% thereof are racial/ethnic minorities.

Signatory firms’ leadership continue to reflect increasing commitment to diversity and inclusion
efforts, with 44% of firms reporting that a management committee member serves as chair of
the diversity committee, an increase of seventeen percentage points from 27% in 2015.
Signatory firms are implementing “better practices,” with a majority of firms providing
attorney development opportunities with an enhanced focus on client relationships, and
building more inclusive firm cultures.
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Methodology & Updates

In the 2015 update to the benchmarking survey and report, the
City Bar incorporated several significant changes including
participation in the survey as a prerequisite to being listed as a
signatory, a breakdown of racial and ethnic data, and qualitative
data including “better practices” and interviews with stakeholders
at various firms. This year’s report includes data from the 88
participating law firms—a significant increase from prior years—
as well as more than 40 hours of qualitative interviews with law
firm associates, partners, managing partners, clients, bar leaders,
and diversity experts.

Our mission is two-fold: first, to enhance and streamline our data
collection efforts to define precisely the challenges that the firms
are facing; and second, to foster greater industry-wide
collaboration on model initiatives that yield meaningful results in
the retention and promotion of women and minority attorneys.
To this end, we have included detailed infermation on the “better
practices” that can be adapted to align with each firm’s unique
challenges and goals. We also sought to learn from the
experiences of associates within these firms: in 2017, the City Bar
launched its first Associate Leadership Institute, and included
findings from participants in this year’s report.

It is apparent from the qualitative research and featured
initiatives that in order to effect change, law firms must make
long-term, individualized investment —beyond standard
professional development options—in the careers of minority and
women associates whom they seek to retain. Embedding these
practices in the firm culture can reframe such opportunities as an
investment in the firm'’s future leadership, rather than necessary
remediation, and provide partners with an array of options to
support the firm’s inclusion efforts.

We will continue to refine three key areas of the survey that
require more thorough data: voluntary attrition, representation
of attorneys with disabilities, and pipeline data. This report
includes the data collected in this year's survey, but we wiil
conduct more detailed analyses of each area through relevant
City Bar Committees and Task Forces with the goal of offering
enhanced data and recommendations.

We are most grateful to our signatory firms for embarking on this
bold journey with us, and believe this research is critical to
guiding and informing the many stakeholders that seek to create

Photos from Associate Leadership Institute,

J. McClinton (see p. 23)

a more inclusive profession. We hope that our research—along with the individualized, confidential
reports created for each participating firm—will continue to offer tools to bolster each firm’s efforts
while also encouraging greater accountability, knowledge-sharing, and collaboration across the

profession.
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NOTABLE GAINS IN LEADERSHIP ROLES FOR
WOMEN & MINORITY ATTORNEYS

The 2016 benchmarking data reflects increases in representation at the leadership level for women and
minority partners, suggesting that sophisticated retention and promotion efforts have had a positive
impact. However, the data highlights the effects of persistent attrition on the pipeline to leadership, as
well as the underrepresentation of women and minorities at the equity partnership level. Despite gains
in leadership bodies at individual firms, minority men and women still make up less than 10% of all
partners in signatory firms, and anly 7% of equity partners are racial/ethnic minorities. Of the
reported top 10% of highest-compensated partners at signatory firms, white and minority women
make up only 11%, minority men make up 6%, and white men make up the remaining 83%.

WOMEN ATTORNEYS

Within signatory firms, women attorneys make up 36% of all attorneys reported, despite representing a
majority of law school students and 49% of summer associates in 2016. The City Bar benchmarking data
has reflected incremental gains for women in leadership at signatory law firms since 2007.

The percentage of women serving on firms” management committees was 23.6% in 2016, increasing
from 13.5% in 2007 when data on senior leaders at signatory firms was first captured, and 3.3
percentage points higher than 2015. The percentage of law firms with three or more women serving on
management committees increased substantially to 41% in 2016 from 24% in 2014. The percentage of
women practice group heads is comparable in 2016 {19.3%) to 2015 and has increased from 15.3% in
2007; and the percentage of firms with three or more women practice group heads remains around 60%
{58% in 2016). {See Charts A and B)

The benchmarking research has demonstrated growth in the proportion of women partners of
approximately 0.3% each year, reaching 19.7% in 2015 as compared with 16.6% a decade before. The
18.6% of women partners at signatory firms in December 2016, down from the three years prior, may
reflect participation of new firms in the survey and does not necessarily indicate stalled progress for
women partners. In 2016, women made up 24% of income partners and 18% of equity partners,
compared to 70% and 77%, respectively, white men.

CHART A: REPRESENTATION OF WOMEN ATTORNEYS IN LEADERSHIP ROLES

LEVEL March Jan Jan March | March Dec Dec Dec Dec Dec
2004 2006 2007 2009 2010 2011 2013 2014 2015 2016

Partner 156 16.6 16.6 17.8 175 18.3 18.8 12.4 18.7 18.6

Management NA NA 135 17.8 17.1 172.7 16.9 18.3 20.3 23.6
Comm.

Practice NA NA 153 14.0 15.4 17.3 16.5 16.9 18.7 19.3
Group Heads
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CHART B: REPRESENTATION OF WOMEN
ATTORNEYS ON FIRM MANAGEMENT
COMMITTEES {"WOM ML”) AND PRACTICE GROUP
HEADS (“WOM PGH")

In 2016, one in five firms had no
women an its management
committee, and one in six had no
women practice group leaders, a
slight increase from 2015. While
the overall trend line for women in
leadership roles shows

Ut i improvement, the 2016
0% - 4% | 3or benchmarking data reflects that the
80% 3% 4% more  percentage of female new partner
70% - 60% g%  5B% promotions was essentially
60% | | unchanged at 29.1% and has not
50% lor2 reached the higher rates of prior
62%  4oq years (2007 through 2013.) The
40% 39% .
representation of women lateral
Sl % e ¥ partner hires was 23.6% this year—
20% _ similar to 2014 and 2015. These
10%  1ou 22% 20% 5%  1p8 17% Zero stalled data points could negatively
0% B = L impact the long-term
Wom Wom Wom Wom Wom Wom representation of women leaders.
MC MC MC PGH PGH PGH
2014 2015 2016 2014 2015 2016
CHART C: WOMEN ATTORNEYS
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Racial/Ethnic Diversity Among Women Partners Remains a Challenge

The 2015 Benchmarking Report revealed a notable lack of racial/ethnic diversity among women in
leadership. In 2016, among all partners, male and female, Caucasian women make up 16.0%,
Asian/Pacific Islander women make up 1.4%, and Black and Hispanic women partners represent
0.6% and 0.4%, respectively. (See accompanying Chart D) Of all women partners reported, 86.0%
are Caucasian, 7.5% are Asian/Pacific Islanders, 3.0% are Black/African American, and 2.3% are

Hispanic.

Black/African American, Hispanic, and Asian/Pacific Islander women make up only 2.3% of all
equity partners. Furthermore, of all attorneys reported in the 2016 voluntary attrition data,
turnover of Black/African American, Hispanic and Asian American equity partners was doubie that
of minority income partners.

Leadership bodies, which include practice group heads, management committee members, and New
York office or firm-wide managing partners, remain staggeringly homogenous. Of the women in
leadership roles, 87.8% are Caucasian, with Asian/Pacific Islander women representing 5.7%, and with
Black/African American women and Hispanic women making up 2.8% and 2.7%, respectively.

Given this data, law firm initiatives for promoting women to the leadership ranks should be inclusive of,
and provide necessary support for, women of color.

CHART D: ALL PARTNERS BY GENDER, RACE/
ETHNICITY

Men B.3%

Asian/PA, 1.4%

Hispanic, 0.4%
Women 18.6%
Black/AA, 0.6%
Multi Racial,
0.2%
Caucasian,
16.0%
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MINORITY ATTORNEYS

Minority attorney representation in firm leadership showed modest increases—the percentage of
minority attorneys on management committees increased to 9.4% in 2016 from 7.1% in 2015—but the
percentage of minority practice group heads remains essentially unchanged at 6.9% in 2016 from 7.0% in
2015. Minority Managing Partners/Firm Chairs made up 10.1% in 2016 compared to 10.4% in 2015.

CHART E: REPRESENTATION OF MINORITY ATTORNEYS IN LEADERSHIP ROLES

LEVEL Jan March March Dec Pec Dec Dec Dec
2007 2009 2010 2011 2013 2014 2015 2016
Partner 5.4 6.6 6.3 6.6 8.4 8.2 84 8.4
Management 4.7 6.3 6.9 5.7 5.2 6.4 7.1 9.4
Comm.
Practice Group Heads | 5.1 4.5 5.7 5.9 5.8 6.1 7.0 6.9

The percentage of firms with three or more minority attorneys on the management committee was 18%
in 2016, and the percentage of firms with three or more minority practice group heads was 31% in 2016.
Yet, nearly half of signatory firms have no racial/ethnic minorities on their management committees
and more than one-third have no minarity practice group heads.

CHART F: REPRESENTATION OF MINORITY ATTORNEYS ON FIRM MANAGEMENT COMMITTEES
{“MIN MC”) AND PRACTICE GROUP HEADS (“MIN PGH")

100%

-
& 14% 18% Lo
80% 22% Y 34% 31% Jor
0% 36% more
40% 29% 31%
P lor2
Q by
71% : |
| 5% 46% !
0% | ' el 33% 37%, 39% Zero
0%

MinMC  MinMC  MinMC  MinPGH MinPGH Min PGH
2014 2015 2016 2014 2015 2016
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Of all leadership positions {management committee members, practice group heads, and Firm Chair)
Asian/Pacific Islander attorneys make up 3%, Hispanic attorneys make up 2%, and Black/African
American attorneys make up 2%. (See Chart G)

CHART G: LEADERSHIP ROLES BY GENDER, RACE/ETHNICITY

Men Women Total
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WOMEN & MINORITY ATTORNEYS CONTINUE TO
BE DISPROPORTIONATELY REPRESENTED IN
INCOME PARTNERSHIPS

Since the City Bar began collecting benchmarking CHART H: MINQRITY EQUITY AND
data, it has reflected the disproportionate NON-EQUITY PARTNERS
representation of minarity and women partners at
the income, rather than equity partner level. As 2016 | — 7, 90%
illustrated in Chart H, minority attorneys accounted T
for 9.0% of income partners and 8.3% of equity 2015 poppmetiard maaimmemd 7 7% 08
partners across firms at the end of 2016. While 2014 SRS - _ 11.6%

G e 7 oy,
approximately 16.9% of all partners are income o
partners, the relative proportion of income partners 2013 el 5.0
is approximately 18.0% of all minority partners ;on TN Bs%

EESRINUERe T 61%
compared to 21.9% of all women partners and 15.7%
of all white men partners. 2010 |l So%
The turnover rate for income partners across gender 2009 RN e M™ mMinority NE
and race was double that of equity partners in the 2007 2 cox m Minority Eq
2016 results—6.6% compared to 3.4%. T

0.0% 5.0% 10.0% 15.0%
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SLIGHT GAINS FOR OVERALL MINORITY
REPRESENTATION, DECREASES IN ASCENSION TO

LEADERSHIP

Overall representation of minority attorneys improved slightly
in 2016 compared to 2015: the percentage of all associates who
are minorities increased to 27.6% in 2016 from 25.9% in 2015,
minority special counsel increased to 13.5% in 2016 from 12.9%
in 2015, and the percentage of minority partners remained
unchanged at 8.4% in 2016. {See Chart J)

Of all reported attorneys, Asian/Pacific Islanders make up
10.7%, Black/African American attorneys make up 3.5%, and
Hispanic attorneys make up 4.1%. (See Chart i)

Of the 27.6% of minority associates, Asian/Pacific American
attorneys make up 14.4%, Black/African American attorneys
and Hispanic attorneys make up 5% each, and multi-racial
attorneys make up 3.2%. Of the 13.5% minority Special Counsel,
Asian/Pacific Islander attorneys make up 6.9%, Black/African
American attorneys make up 2.2%, Hispanic attorneys make up
3.3%, and multi-racial attorneys make up 1%. Of reported
minority partners, Asian/Pacific attorneys make up 4.1%,
Black/African American attorneys make up 1.5%, Hispanic
attorneys make up 2.2%, and muiti-racial attorneys make up
0.5%.

CHART J: MINORITY ATTORNEYS

-Partners Special Counsel

CHART I:
OVERALLREPRESENTATION BY
RACE/ ETHNICITY

Asian/PA
10.7%
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EROSION IN ASSOCIATE PIPELINE CONTINUES TO
STALL PROGRESS

Increased gender diversity in the associate pipeline has been leveling off. Representation of women
associates was just over 47% in 2016, whereas the first-year class was 50% female in 2004. The gender
diversity of mid-level associates then declines to 44% and 42% of senior-level associates.

in 2004
CHART K: GENDER DIVERSITY ACROSS THE ASSOCIATE PIPELINE V]
ou% . in 2015
?g*ﬁ E%‘eﬁ ?::l- 5 2% gz # £ in 2016
% omSe’  J¥eE ¢3¢ fier heg g JE, $53
40% i | 2 i
| " (i i i A
0% ! i i 3
20% § £ |
| i i
0% [ " 1 B
0%

1st years  2ndyears  3rd years Ath years Sth years 6th years Tth years Bth years

Efforts to recruit minority attorneys continue to be strong—in 2016, 36.2% of first-year associates were
minorities—however, this diversity is eroded as minority associates continue to turn over at higher rates
than their white male colleagues. By eighth year, only 20.5% of associates are minorities. The
accompanying Chart L illustrates this differential over time. Racial and ethnic diversity among classes of
junior associates was slightly higher in 2016 compared to 2015.

CHART L: RACIAL/ETHNIC DIVERSITY ACROSS THE ASSOCIATE PIPELINE _; 5004
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As illustrated in Charts M and N, the group of minority associates that has experienced the greatest
increase in representation in recent years is Asian/Pacific Islander women, with modest increases for
Black and Hispanic men and women associates from 2015 to 2016.

CHART M: MEN MINORITY CHART N: WOMEN MINORITY
ASSOCIATE ATTORNEYS BY ASSOCIATE ATTORNEYS BY
CLASS CLASS
12.0% AL
Black Afr Am Hispanic Asian
10.0% 10.0%
8.0% B.0%
6.0% 6.0%
4.0% : 4,0%
2.0% i — 2.0%
0.0% 4 0.0%
(o)} (=] - ~ m r [*e] (V=
& 3§ 8 8 8 g & 8
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REPRESENTATION OF LGBT ATTORNEYS HAS
MORE THAN DOUBLED

Over the last decade, representation of self-identified LGBT attorneys at signatory firms has more than
doubled overall and has risen at key levels within firms. Overall, self-identified LGBT attorneys make up
4.1% of all attorneys in signatary firms, an increase from 1.6% in 2004; which compares favorably to
the corresponding national figure of 2.5%. LGBT associates increased to 4.9% in 2016 from 1.7% in
2004; LGBT special counsel increased slightly to 3.1% in 2016 from 2.0% in 2004; and LGBT partners
increased to 2.8% in 2016 from 1.4% in 2004—each category at least one percentage point abave
national averages.

The increased representation of LGBT attorneys could be attributed to initiatives and resources at law
firms that are provided for LGBT attorneys, including robust LGBT networks and programs to educate
and train straight “allies.”

CHART O: LGBT ATTORNEYS BY LEVEL

5.0% a.9% 2004
4.0% e 2016
3.0% = 2.8%
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1.0%
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All Attorneys  Associates Partners

ATTORNEYS WITH DISABILITIES

While the benchmarking survey requests information on attorneys with disahilities, very little data is
collected on this category of diverse attorneys. We do not know whether there are systemic issues that
limit the number of people with disabilities attending law schoot or whether lawyers with disabilities are
reluctant to self-identify. The City Bar’s Disability Law Committee has hegun fielding surveys to get a
more detailed perspective on the representation of and needs of attorneys with disabilities in the
profession, and will continue to enhance our research efforts in the years to come.

In the 2016 data, attorneys with disabilities represented 0.5% of the 2016 incoming class, 0.3% of all
reported attorneys: 0.3% of associates, 0.5% of special counsel, and 0.3% of all partners, consistent with
national averages.’ Additionally, attorneys with disabilities represented 0.4% of practice group heads
and management committee members.

! Openly LGBT Lawyers — 2016, National Association of Law Placement (NALP), January 2017
http://www.nalp.org/diversity2

? Lawyers with Disabilities — 2016, National Association of Law Placement {NALP), January 2017
http://www.nalp.org/diversity2
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VOLUNTARY ATTRITION RATES CONTINUE TO BE
DISPROPORTIONATELY HIGH FOR WOMEN &
MINORITY ATTORNEYS

The voluntary attrition rates for women and minority attorneys continue to exceed those of white men.
Among all attorneys who left signatory firms in 2016, 14.3% were women and 15.6% were minorities,
compared to 10.6% of white men—or 135% and 150%, respectively, of the voluntary attrition rate for
white men.? At the associate level—the future pipeline of talent to firm leadership—attrition rates for
white men and women associates are almost at parity (15.8% and 15.6%) while attrition rates for
minority men and women are higher {18.4% and 16.5%.) Minority women have the highest overall
voluntary attrition rate—16.0% compared to 12.4% for signatory firm attorneys overall.

CHART P: VOLUNTARY ATTRITION RATES

Minority Women | r.:::,ﬁnf%
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Of all reported attorneys, 15.5% of Black/African American attorneys, 14.9% of Hispanic attorneys and
14.9% of Asian/Pacific Islander attorneys left firms voluntarily, compared to 11.6% of Caucasian
attorneys; attrition rates of minority attorneys were 28% to 34% higher than for white men. {See Chart
Q, p. 15) Furthermore, voluntary attrition rates were 10.6% for white men compared to 13.7% for white
women. Differences in voluntary attrition persist among equity partners: the rate for white men was
3.7%, compared to 9.8% for women and 9.3% for minorities. The aforementioned differences in overall
voluntary turnover by race and gender also reflect the historical effect of the concentration of women

#

* Attrition rates are based on analysis of a subset of firms who participated in both the 2015 and 2016 surveys and
provided turnover data.
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and minorities at lower levels compared to white men, since attrition rates are highest at the associate
level.

Only 43% of associates are white men compared to 76% of partners; 45% of associates are women
compared to 19% of partners and 28% of associates are racial/ethnic minorities compared to 9% of
partners.

CHART Q: VOLUNTARY ATTRITION BY GENDER, RACE/ETHNICITY
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To gain a more complete understanding of the numbers and the reasons attorneys leave law firms, the
City Bar is undertaking an extensive Voluntary Attrition Survey, which we hope will provide better
context and more precise data than the benchmarking survey, and will release the findings of this
research separately.
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PIPELINE INITIATIVES COMMON AT HIGH
SCHOOL AND LAW SCHOOL LEVEL, BUT NEED
FOR MORE SUPPORT IN COLLEGE

I"‘*\ |- H\'l..‘l' i ..‘\5_
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The survey update included a section to assess whether signatory firms have or support pipeline
programs for students in high school, college, and law school. Of the 88 firms that responded to these
questions, 81% have or support programs for high school students, 60% have programs for
undergraduate students, and 85% support programs for law students. Of the 86 firms that responded to
this section of the survey, 70 have hired former students from the pipeline programs they have
supported; 13% of these hires have been for non-attorney positions and 87% have been for attorney
positions, and 12 firms reported more than a dozen attorney hires fram pipeline programs.

The pipeline initiatives for high school students most frequently mentioned by surveyed firms include
the City Bar’s Thurgood Marshall Summer Law Internship Program, Legal Outreach, NJ LEEP, Just the
Beginning Foundation, Prep for Prep, Cristo Rey Network, and partnerships with regional high schools.
More than two dozen signatory firms participate in the Justice Resource Center's Mentor-Law Firm
School Partnership Program to expose public school children first-hand to the practice and study of law
through moot court and mock trial coaching.

For undergraduate students, a majority of law firms support Sponsors for Educational Opportunity
{SEQ), the Ronald H. Brown Law Schaol Prep Program for College Students, and firm-specific pre-law
scholars programs.

At the law student level, most firms support the City Bar 1L Diversity Fellowship Program, Law Preview
Scholarship, the Leadership Council on Legal Diversity (LCLD) 1L Scholars Program and Success in Law
School Mentoring Program, and Sponsors for Educational Opportunity (SEO}. Additionally, 29 signatory
firms have created their own Diversity Fellowship Programs for first and second-year law students.
Many signatory firms support Practicing Attorneys for Law Students, Inc. (PALS) by providing attorney
mentors to regional law students and hosting development panels at their firms.
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FLEXIBLE WORK PRACTICES USED MOST
FREQUENTLY BY SPECIAL COUNSEL ATTORNEYS

Overall, 4% percent of attorneys used flexible work schedules in 2016, with women attorneys being the
primary users of flexible work schedules—9% of women compared to 1% of men. The survey highlights
the importance of the special counsel role as an alternative to the partnership track for attorneys
seeking greater career path flexibility. Since the City Bar began tracking diversity benchmarking data, the
special counsel role has been the primary way attorneys at signatory firms make use of flexible work
practices. In 2016, 28% of women special counsel attorneys and 7% of men special counsel attorneys
adopted a reduced schedule. In addition, 6% of women equity partners and 10% of women income
partners worked on reduced schedules. Of all reported attorneys working on a formal part-time flexible
arrangement, 13% were racial/ethnic minorities.

CHART R: USE OF REDUCED SCHEDULES BY LEVEL
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PART II:

DIVERSITY SUPPORT,
QUALITATIVE FINDINGS &
BETTER PRACTICES



INCREASED SUPPORT FOR DIVERSITY

Signatory firms continue to allocate resources and personnei toward thelr diversity efforts: 90% of
signatory firms indicate the presence of a diversity council, diversity budget, and affinity groups. More
than 75% of responding firms require diversity training, mentor diverse attorneys, and have a dedicated
diversity professional. (See Chart §) The 2016 data reflected increased support for designated diversity
staff, sponsorship efforts for diverse attorneys, and evaluation of partners on their diversity efforts.

CHART S: ELEMENTS OF DIVERSITY SUPPORT
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Commitment from firm leadership to diversity and inclusion efforts continues to grow, with 44% of
firms reporting that a management committee member serves as chair of the diversity committee—
an increase from 27% in 2015.

Additionally, diversity budget figures have been robust, with 97% of firms reporting that diversity
budgets remained steady or have increased from 2015 to 2016, and nearly 30% of firms anticipating an
increase in their diversity budgets for the 2017 calendar year. The 2016 survey requested an
approximation of budget allocation to specific elements: of the 62 firms that provided this data, the
most significant budget allocations were staff and internal diversity programs/training, with 30 firms
reporting that they allocate some percentage of their diversity budget directly to attorney development.

Diversity training was offered in more than 77% of signatory firms. Most {60%) of these training
programs are mandatory; however, while same firms require full firm participation, others limit
mandatory participation solely to partners, associates, or new hires. We may see some change in this
practice with New York's mandatory “diversity, inclusion and the elimination of bias” CLE requirement

going into effect in 2018.

Affinity groups continue to be a foundational element for prioritizing diversity, and signatory firms
reported an average of 5 affinity groups per firm in 2016.

Survey respondents were also asked to rate the importance of diversity elements and practices in
helping their firms reach their diversity goals. Dedicated staff, diversity budgets, and diversity councils
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and affinity groups ranked as the top “extremely important” elements in driving change; more than
75% of signatory firms reported that having a diversity council and a dedicated diversity professional
were of extreme importance. (See Chart T) Affinity groups, mentarship, and sponsorship of diverse
attorneys were also rated as extremely important by more than half of responding law firms.

« PARTNERS WILL GET INVOLVED [WITH

The importance of evaluating partners on DIVERSITY] WHEN THEIR COMPENSATION
diversity metrics has increased from 33%in | TIED TO RESULTS. If law firms followed the mode! of
2013 to 63% in the 2016 survey results, and some of their clients, who are aligning compensation and
52% of firms reported that compensation is bonuses to achieving diversity goals, it would undoubtedly
tied to performance on diversity goals. demonstrate that this effort is valued by the whole firm and

motivate those who are already at the top. "

Firms also continued to stress the importance of a designated diversity professional with influence
over key decisions regarding promotions and compensation. Of all reporting firms in 2016, 76%
reported dedicated diversity staff; 46% reported a staff of 1-2 professionals, 19% reported a staff of
3-4, and 9% reported a staff of 5 or more. To fully execute diversity initiatives, convene
stakeholders, and complete survey data, the City Bar recommends that all midsize and larger
signatory firms have at least one dedicated diversity professional. As we continue to work with all of
our signatory firms, we will work closely with the 26% that reported less than one full-time diversity
professional.

CHART T: IMPORTANCE OF DIVERSITY SUPPORTS
IN DRIVING PROGRESS
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BETTER PRACTICES

In order to achieve true inclusion, numerical representation of women and minority attorneys must
increase, particularly in the upper echelons of law firms. When looking at 88 law firms as an aggregate,
the numbers move incrementally and may present a discouraging message of stagnation. However,
when we focused on individual signatory law firm initiatives, we found more promising results which
indicated increased retention and advancement of minority and women attorneys. We then identified
categories of initiatives, which were included in the 2015 Report as a bulleted list of “better practices.”
These recommendations fell into three categories: attorney development, client access and

relationships, and training/firm culture,

To expand on these practices, the 2016 survey
asked respondents to indicate which practice(s)
were currently implemented and to provide
detailed descriptions and supporting data. To help
law firms that are working to implement or
strengthen specific initiatives, we have provided
blueprints for several successful strategies and
examples from specific law firm programs that can
be used as models.

In addition to the qualitative questions on the
survey, the Office for Diversity and Inclusion and
members of the Benchmarking Task Force
conducted qualitative interviews with associates,
partners, managing partners, clients, bar leaders,
and diversity experts. We have incorporated this
data to support the need for and impact of these
initiatives in this section as well.

As law firms use their quantitative data to
identify specific challenges within their firms,
we hope that the increased transparency of
these “better practices” will serve as a guide for
firms to implement creative, effective solutions.

‘( YOU HAVE TO BE
INTENTIONAL - WE DECIDED
THAT THE MOST IMPACTIFUL
ROUTE WOULD BE TO MAKE
THINGS A LITTLE MORE
OBJECTIVE AND A LITTLE LESS
SUBJECTIVE. This requires buy-in from
leadership, and means that you have to start
o intervene on assighment processes,
feedback and evaluation processes, and
flexible work arrangements. it may be painful
at first because you are making direct
changes to the organization, and we are as a
profession resistant to change, but our other
methods were not enough. ’ ’
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ATTORNEY DEVELOPMENT

For many associates in law firms, some of the criteria upon which they are evaluated are nuanced, and
not always specifically taught or prioritized. While they understand that building strategic relationships
and the ability to bring in business will translate to their ultimate success in the firm, not all law firms
have initiatives to evaluate the skill level and/or specifically train on these fundamental leadership
competencies. In the 2016 survey, §7% of participating law firms indicated that they maintain a list of
developmental milestones that is made available to associates, and which identifies the objective
criteria expected to prepare for the next level of promotion. These guides can give associates greater
agency over their career progression and drive more direct, meaningful feedback discussions.

Attorney development strategies help associates in law firms fully understand what is required to
succeed, ensure fair allocation of work assignments, and systemize advocacy of minority and women
associates in critical decisions regarding their careers, Of all participating law firms:

e 72% of signatory firms provide targeted business development and leadership training on
communication styles, emotional quotient (EQ), leadership presence, and strategic career
planning {See Associate Leadership Institute, p. 23);

s 74% engage practice group leaders in monitoring work allocation protocols and quality of

assignments {e.g., billable hours, visibility);

e  70% provide opportunities to expand practice area expertise;

= 48% of firms are creating sponsorship programs, which pair partners and associates, and where
the partner is responsible far the associate’s development (See Spansorship Programs, p. 24);

s 49% of firms develop multi-year action plans for diverse associates; and

* 56% provide associates with executive coaches.

ASSOCIATES NEED TO MAKE AN
INVESTMENT IN THEIR OWN
SUCCESS. client pressure has shifted the
model so there is more to do and less time, which
leaves less discretionary time for associate
development, while the need for it is constant if
not increasing. Associates need to seek out and
cultivate high-quality relationships that will lead to
premium work experiences. ) )

In addition to these specific initiatives, our
qualitative research reveals a number of efforts to
enhance the profiles of diverse associates
externally, which complement the firms’ internal
professional development curriculum. These
include fellowship programs and executive
ieadership programs like the Leadership Council
for Legal Diversity {LCLD) and Council of Urban
Professionals {CUP), OutNext, board service
opportunities, speaking/publishing
opportunities, and bar association activity.

For these programs to positively impact minority
and women associates in firms, they must be
created with specific consideration given to the
challenges that diverse attorneys face—firm
trainings often assume a set of shared
background experiences, a one-size fits all
approach that can be counterproductive.

22 | City Bar Benchmarking Report | 2016



BETTER PRACTICE: ATTORNEY DEVELOPMENT

CITY BAR ASSOCIATE LEADERSHIP INSTITUTE

The Office launched its first Associate Leadership Institute {"ALI"), a five-part intensive skills and leadership
development program for mid-level and senior associates at signatory firms, to respand to the 2015
benchmarking data, which reflected elevated attrition rates and lack of representation of minority and
women attorneys in law firms’ top ranks. The curriculum included keynote speakers and intensive training
modules on topics including executive presence, brand building, spansorship, business development, and
career planning.

The inaugural class included 50 participants from 30 law
firms, evenly split between male and female participants,

3rd-5th year and 6th-8th year associates, and was more than mAPA
60% Black/Hispanic attorneys. # Black/AA

= Hispanic
The Institute was created in partnership with the Council of
Urban Professionals, Bliss Lawyers, the Center for Talent LS
Innovation, and Practicing Attorneys for Law Students, Inc. LGBT

The Planning Committee was comprised of associates,
partners, and representatives from partner organizations,
Faculty included representatives from diversity-focused
initiatives like the Center for Talent Innovation and the
Council of Urban Professionals, as well as in-house leadership
from financial institutions, including Morgan Stanley and
Prudential Financial. The faculty also included executive
coaches, who helped participants develop specific action
plans to demonstrate their value to their firms and clients.

®3rd-4th Year
= 5th-6th Year
7th-8th Year

In the post-program feedback, participants were asked to reflect on their experience during the program and rank
their current skill and comfort level with each of the topics upon completion of the Institute {on a scale of 1 -5, 5
being the highest ranking and 1 being the lowest}, and provided the following:

. Executive presence and communication: 4-5 {60% of respondents self-ranked 5)

. Develop and manage personal brand: 3-5 {60% of respondents self-ranked 4)

. Solicit and use feedback: 3-5 (60% of respondents self-ranked 4)

. Understand mentor and sponsor relationships: 4-5 (60% of respondents self-ranked 5)

* Leverage network to achieve career goals: 4-5

. Development of career plan: 4-5 (80% of respondents self-ranked 4)

Additional feedback included:

*  80% of survey respondents have taken steps to leverage network
and strategic relationships

*  60% have sought cut mentors; 40% have sought out sponsors

= 100% have begun to create a business development plan

¢ 80% have begun to develop a career plan

*  100% have taken steps toward strengthening visibility within and
outside of firm {80% reported they have done so frequently)

More information about the Institute, including the curriculum, faculty, participant directory, and a
blueprint to create your own institute are available on the program website: http://www.nycbar.org/ALl
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BETTER PRACTICE: ATTORNEY DEVELOPMENT

SPONSORSHIP PROGRAMS

Going beyond traditional mentoring programs, sponsorship initiatives pair women and minarity associates
with senior leaders in the firm who can have a measurable impact on the career progression of their
protégés. Sponsors help protégés to develop necessary skills, and more importantly, have a voice at
decision-making tables and are willing to advocate for them on pay/raises, high-profile assignments, and
promotions. Sponsors can point out shortcomings and skitl gaps and advise on acquiring critical experience,
building key networks, and projecting executive presence. The protégé/sponsor pair develop an achievable
timeline and action plan for career progression, and the firm tracks the progress of the associate through
the course of the program.

Cadwalader Sponsorship Program

Cadwalader was one of the first law firms to formally prepare women and diverse senior associates and
special counsel for future leadership roles at the firm with its Sponsorship Program. The firm's Taskforce for
the Advancement of Women launched this initiative as a pilot program for high-performing women
associates and special counsel October 2013. The goal of the pilot program was to ensure that talented
women attorneys with six or more years’ experience would have the opportunity to gain the skills necessary
to move up the ranks and have long-term success at the firm. In 2015, the Sponsorship Program was
expanded to racially diverse attorneys and LGBT attorneys in the firm's domestic offices.

The firm provides each protégé with one or more influential partners to act as sponsors for at least one year,
providing guidance, assignments, marketing and leadership opportunities, and more exposure throughout the
firm. Sponsors are selected based on their significant leadership and influence within and outside the Firm to
ensure that the program has a positive impact on the protégés’ careers. The firm’s Managing Partner, Patrick
Quinn, is one of the program’s sponsors and is fully invested in the firm’s diversity initiatives, acting as Chair of
its global diversity committee.

In additicn to being paired with sponsors, a detailed and vigorous curriculum is created each year for the
protégés. Program participants receive individual coaching and attend sessions on business development,
communication skills, and firm operations. Since the Program’s launch, nine protégés have been promoted to
partner and nine have been promoted to special counsel. 60% of newly-promoted partners in 2016 were
women. In the firm’s most recent partner promotions class, 40% were members of the Sponsaorship Program,
and 50% were women, minorities, and/or LGBT attorneys from throughout the firm.

Additional Firm Models

Debevoise’s Sponsorship Program pairs women and minority associates who have been identified as
prospective partner candidates with members of the Management Committee or Department Chairs to
ensure that top-ranked assaciates have access to opportunities and develop the profile that will maximize
his or her partnership opportunity. The sponsor/protégé pair develops an action plan that is revisited
informally when there are needs to be addressed, develops clear steps to achieve developmental goals, and
provides regular feedback.

Other models include the Day Pitney Protégé Program, Proskauer Rose Women's Sponsorship Program
{WS5P), Skadden Career Sponsorship Program Pilot, and the Hunton & Williams Sponsorship Program.

Additional Resources:
Hewlett, Sylvia Ann. Forget a Mentor, Find a Sponsor
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CLIENT ACCESS & RELATIONSHIPS

Initiatives that create opportunities for associates to engage with clients and increase their ability to
build their book of business have demonstrated success in retaining and promoting minority and
women associates, Of all surveyed firms:

* 66% of firms have focused on assessing “ WHAT MAKES A PARTNER
client team composition and product on SUCCESSFUL? HIS/HER ABILITY TO
the firm’s most significant matters; BRING IN BUSINESS. hite partners who

* 86% have developed initiatives to need only focus exclusively on their business will
strengthen relationships with clients; and ultimately be more successful than minority partners

* 30% have engaged in efforts to enhance who have to take on all of the internal and external
gender diversity on corporate boards, diversity efforts for the firm, mentor the minority
initiatives that have strengthened the associates coming up behind them, and focus on
leadership skills of women at the partner their business. )
level.

In the last year, many corporate law departments
have enhanced efforts to guide law firms towards
successful inclusion strategies. (See Better Practices,
p. 26} Additionally, the City Bar polled in-house
partners on their most impactful initiatives, both
internally and those to drive results in their outside
counsel, and found the following practices to be
considered most effective:

e Conversations to communicate goals, address
blind spots, share better practices;

*  Accountability methods based on diversity
metrics on invoices, RFPs and pitches
(headcount, hiring, promotion and
attrition data);

‘ ‘ Take a good idea and leverage it by getting
more companies to do it together. This can
take an idea with local impact and expand it

to have a broader impact. Make it more s Tracking of demographics for teams staffing
strategic, cohesive. your matters {(including: hours, fees billed,

, partner credit allocation process);
ONE COMPANY CAN'T * [nitiatives to strengthen personal relationships
DO THAT BUT 30 CAN. ” and develop talent at law firms (opportunities

for arganic networking and mentaring between
clients and firms});

¢ Setting goals for management team profiles;
and

e Providing financial and non-financial incentives
for meeting goals.
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BETTER PRACTICE: CLIENT ACCESS & RELATIONSHIPS

METLIFE TALENT STEWARDSHIP INITIATIVE

The Mettife Talent Stewardship Initiative, launched in 2016 after a two-year development phase under the
leadership of former General Counsel Ricardo Anzaldua, was created to expand on the company’s multi-
pronged internal inclusion initiatives, but designed specifically to address and impact the
underrepresentation of minority and women attorneys advancing in the leadership pipeline. The initiative
enhanced the company's feedback methods to identify high-potential talent while mitigating possible
biases, then paired those protégés with one of the direct reports to the GC and CCG, all of whom were
required to participate in the initiative. The protégé/sponsor pair then identified achievable goals for the
protégé’s career advancement, meeting regularly to develop competencies and provide feedback, and then
reporting to Senior Leadership an the progress made.

After evaluating the initiative’s internal success, Metlife sought to partner with its outside counsel to
encourage them to develop similar models which would positively impact the metrics required in their
RFPs. In the Spring of 2017 Metlife hosted a Creating a Diverse Leadership Pipeline Workshop - Ideas and
Initiatives That Work summit for more than 70 law firms at their New York headquarters. At this session,
the Center for Talent Innovation presented the concept and framework, followed by panel presentations
and roundtable discussions which outlined initiatives to retain and promote diverse talent.

Following the summit, MetLife issued a timeline for law firms to present the company, by June 2018, with a
formal talent development plan that demanstrates how they will promote and retain diverse lawyers. Firms
will have the opportunity to refine and revise as needed through December 2018, when business would
then be allocated to the firms that had fulfilled this imperative.

The collaborative effort to work with the firms by sharing the company’s successful model and working
together to achieve greater accountability — rather than simply imposing penalties or providing financial
incentives — differentiates this initiative from the mandates imposed on outside counsel by Microsoft, HP,
and other corporations.

LEAD MENTORING PROGRAM

The Lawyers for Empowerment and the Advancement of Diversity (LEAD) Mentoring Program, launched in 2015,
was created in partnership with financial services institutions and law firms to match minority law firm associates in
their second-fourth years of practice with in-house counsel mentors. The mentor pairs are created to help
associates develop personal relationships that could ultimately develop into business relationships, to add value to
their firms and clients. Mentors include diverse and non-diverse individuais from the financial institutions. The pairs
meet monthly, and the participating institutions host formal scheduled events for all mentors and mentees on a
rotating basis. LEAD also established sub-practice groups to enable participating law firms and financtal institutions
to discuss substantive legal issues to provide additional avenues for associates to demonstrate their legal expertise
to in-house counsel at participating financial institutions.

Partnering law firms include signatory firms Cadwalader Wickersham & Taft LLP, Cleary Gottlieb Steen & Hamilton
LLP, Clifford Chance US LLP, Milbank Tweed Hadley & McCloy LLP, Reed Smith LLP, Sidley Austin LLP, WilmerHale,
and Shearman & Sterling LLP. The firms partner with financial institutions and corporations including Credit Suisse,
Bank of New York Mellon, Morgan Stanley, Thomson Reuters, AllianceBernstein L.P., Barclays PLC, and Bank of
America Merrill Lynch.
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BIAS TRAINING AND FIRM CULTURE

Implicit bias remains a significant challenge to law firm diversity and
inclusion efforts.

Initiatives to address implicit bias are created to foster an
environment where all cultures and viewpoints are valued, and
timely, prescriptive feedback is encouraged. However, training once
a year is not enough—when viewed as a “check the box” initiative,
it can fail to address structural barriers to inclusion and, when done
incorrectly, can trigger biases and/or foster unhealthy workplace
environments,

The most inclusive, informed law firms provide a multi-faceted,
customized implicit bias and/or cultural competency curriculum that
is administered regularly to all members of the firm.

» 73% of signatory firms provide training for partners to
understand and interrupt implicit bias and develop
objective evaluation and feedback methods; and

¢ B4% are monitoring exit interviews of departing associates.

Furthermore, firms can create organizational strategies to engineer
the biases out of hiring and promotional decisions, as well as
assignment and evaluation processes. Resources like the Harvard
Implicit Association Test {IAT), the Intercultural Development
Inventory (ID1), and The Center for WorkLife Law Bias Interrupters
can be used as a foundational element to educate and inform
individuals within law firms of biases and the impact they have on
morale, productivity and advancement opportunities.

Leadership engagement is critical to creating a cultural change. In
the qualitative sections of the survey, several firms emphasized the
positive impact that leadership engagement has had on their
diversity initiatives. When leadership is engaged in diversity efforts,
it communicates the importance of the issue to the firm overall, and
can inspire and motivate other non-minority members of the firm
who may otherwise not get involved. From the perspective of
leadership, the dialogue can change from one of a “problem” to an
opportunity to see growth in a set period of time, particularly as
firm leadership involvement expedites the approval process to
implement necessary elements and/or policy changes.

( BECAUSE 1| WAS THE

ONLY BLACK ATTORNEY
IN MY OFFICE, IT WAS
VERY LONELY THERE.

I didn’t feel like | belonged there, |
wanted to connect with like-minded
people. | created a network to
demonstrate the tmportance of
having people who believe in you to
support you, surround you. I felt a
responsibility to show how we can
create an environment that makes
people feel like friends, so they are
willing to help one another. "

{{ OUR EXECUTIVE

COMMITTEE GOES
THROUGH A LIST OF
ASSOCIATES AND
DISCUSSES WHAT THEY
NEED. NAME BY NAME.
This way everyone is aware of what
each associate needs to succeed, and
everyone knows who is supporting
whom. Our Managing Partner checks
in on the EC/Associate team. These
are the people making the decisions
about who will become partner, so it
is important to take a holistic
approach, rather than just focusing
on the metrics. n
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CONCLUSION

There is much to be celebrated in this year's report: the increased representation of minority and
women attarneys in leadership roles will ensure that a wider array of perspectives is being heard in
rooms where critical decisions are being made. The demonstrated innovation and execution of targeted,
impactful initiatives is inspiring. And client demand has intensified, emboldened by the 71 Fortune 500
companies that have signed onto ABA Resclution 113 Model Diversity Survey.

However, there is a long road ahead, and we must not lose momentum. We must engage stakeholders
at all levels within law firms, client organizations and broadly throughout the profession in this mission
in order to achieve results. As a bar association, we benefit from partnering with law firms, clients, our
membership, bar associations, and organizations. This positions us uniquely to see the profession from a
broad perspective. We offer the following guidance to censider in your individual and institutional
efforts to foster a mare inclusive profession:

KNOW YOUR CHALLENGES

Diversity programs are most successful when they are targeted at a very specific goal. However, many
law firms struggle to address the truly complex challenges their diversity efforts face, and thus cast a
wide net on solving diversity issues generally. We encourage law firms to leverage their data to focus
their efforts on one or two issue(s) and set measurable goals to achieve in the year ahead.

HAVE A STRATEGIC PLAN
CITY BAR ACTION PLANS

Once you have identified the problem, conduct a thorough
analysis to ensure a customized solution that will have a direct
impact on the challenges identified. This includes an assessment
of culture, processes, financial and personnel needs and
resources, as well as objective measures of success.

Following their individual data reports,
the City Bar meets with each signatory
firm to develop an action plan and
consider the following:

o Review individualized data and
NON-MINORITY ENGAGEMENT identify pain points
s Consider the top 2-3 challenges to
focus on in the year ahead
» Assess whether internal and
externa! spending correlates

The data shows that straight, white men continue to occupy the
vast majority of partner, equity partner, and other leadership
bodies in law firms. Unless we engage non-minority members of

the firm in inclusion efforts, these percentages will never directly to the 2-3 identified
change—there is simply not a critical mass of women and challenges and ideal outcomes
minority attorneys at the most senior levels of leadership to » Set goals and timelines

effect change. We acknowledge that there are many reasons e Strategize how you will measure
why people do not engage in diversity initiatives. However, outcomes

several law firms have created guides, toolkits, and ally

PP . . n T I ing, pl isit:
initiatives to train, support, and guide majority members of the kS L LA S

https://nycbardiversity.typeform.com/

firm towards inclusion. For specific examples of what white to/Dazkia
male allies can do, see the Weil Upstander Initiative Action
Guide. '

28 | City Bar Benchmarking Report | 2016



Photos from Associate Leadership institute, 4. McClinlon {see p. 23)

COLLABORATION

Talk to other law firms, share better practices and,
when able, engage in collaborative efforts to
communicate that inclusion is a priority. in 2016, 44
law firms {including 24 signatories) piloted the
Mansfield Rule, which measures whether law firms
have affirmatively considered women lawyers and
attorneys of color—at least 30% of the candidate pool
—for promotions, senior leve! hiring, and significant
leadership roles in the firm, including equity partner
promotions, lateral partner and mid/senior level
assoctate searches, practice group leadership,
Executive Committee and Board service, Partner
Promotions, Nominating, and Compensation
Committees, and Chairperson/Managing Partner
positions. Initiatives like this, where firms and
corporations can provide a collective voice for a
broader impact, will undoubtedly create change.

In the year that followed the 2015 Report release, our
Office met with more than 40 signatory firms to
discuss the findings and formulate action plans. We
are committed to using research and resources
provided by the Office and City Bar Committees to
strengthen partnerships with our signatories, which
we believe will engender measurable change.

We look forward to continuing our work with all of you
In the years ahead, and are optimistic that with more
collaboration and courage, we will build a more
inclusive profession.
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Why Our Company Should Use Bias Interrupters

Diversity makes business sense
* Diverse workgroups perform better and are more committed, innovative and loyal.?

* Gender diverse workgroups have better collective intelligence, which improves performance by
the group and its members, leading to better financial performance.?

* Racially diverse work groups consider a broader range of alternatives, make better decisions
and are better at solving problems.3

Allowing bias to flourish affects many groups
¢ Allowing unconscious bias to flourish affects many different groups: modest or introverted
men, LGBT+, individuals with disabilities, class migrants (professionals from blue-collar
backgrounds}), women, and people of color.*

* We now know that workplaces that view themselves as being highly meritocratic often are, in
fact, more biased than other organizations® and that the usual responses—one-shot diversity
trainings, mentoring and networking programs—typically don’t work.$

Bias interrupters work
Bias interrupters are evidence-based tweaks to hiring and other business systems that can produce

sharp, measurable gains. Bias interrupters work:

* A fortune 250 fintech company sharply increased diversity by: 1) keeping metrics on the pool of
candidates contacted, interviewed, and hired, 2) sharing those metrics with the CEQ, the hiring
manager and the relevant executive committee member and 3) linking achievement of diversity
goals to executive bonuses. After just 18 months, 48% of newly hired executives at the VP &
above level were diverse, including 77% of newly hired SVPs.

e Airbnb increased the percentage of women on its data science team from 15% to 30% in 2015
by taking several small steps, including: 1) taking names off resumes when judging objective
tests given to candidates and 2) ensuring that women were half or more of the interview panel
and audience for presentations by female candidates.”

! e.g., Dahlin et al., 2005; Ely & Thomas, 2001; Jehn et al., 1999

2 Richard et al., 2004, Wooley et al, 2011; Lewis, 2016

? Phillips et al., 2006, Antonio et al., 2004; Richard et.al., 2003

“ See Identifying & Interrupting Bias in Performance Evaluations worksheet, available at www.biasinterrupters.org
5 Castilla, 2015

& Kalev, Dobbin & Kelly, 2006

7 Grewal & Newman, 2015

Center for WorkLife Law, 2016, This work is licensed under a Creative Commons Attribution 4.0 International License
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Identifying & Interrupting Bias in Hiring

The four patterns below describe tendencies not absolutes. Here’s what to watch out for:
Prove-It-Again! (“PIA”} Groups stereotyped as less competent often have to prove themselves over and over.
“PIA groups” include women, people of color, individuals with disabilities, older employees, LGBT+, and class
migrants {professionals from blue-collar backgrounds.)

1.

Higher standards. When evaluating identical resumes “Jamal” needed eight additiona! years of
experience to be judged as qualified as “Greg,” and “Jennifer” was offered $4,000 less in salary
than “John.”

“He’ll go far;” “She’s not ready” Majority men tend to be judged on their potential, whereas PIA
groups tend to be judged on what they have already accomplished.

Casuistry: education vs. experience. When a man had more experience, people tended to choose
to hire the man because he had more experience. But when the man had more education, people
again chose the man because he had more education. Both education and experience counted less
when women had them.

Elite school bias. Over-reliance on elite educational credentials hurts class migrants and candidates
of color. Almost half of Harvard students are from families in the top 4% of household incomes. Top
students from lower ranked schools are often as successful as students from elite schools

PIA groups get horns; others a halo. Horns=one weakness generalized into an overall negative
rating. Halo=one strength generalized into a global positive rating.

“We applied the rule—until we didn’t.” Objective requirements often are applied rigorously to PIA
groups—but leniently {or waived entirely) for majority men.

Do only the superstars survive? Superstars may escape PIA problems that affect others.

Tightrope A narrower range of workplace behavior often is accepted from women and people of color (“TR
groups”}. Class migrants and modest or introverted men can face Tightrope problems, too.

1.

Leader or worker bee? TR groups face pressure to be “worker bees” who work hard and are
undemanding...but if they comply, they lack “leadership potential.”

Modest, helpful, nice; dutiful daughter, office mom? Prescriptive stereotypes create pressures on
women to be mild-mannered team players—so “ambitious” is not a compliment for women and
niceness may be optional for men but required of women.

Direct and assertive—or angry and abrasive? Behavior seen as admirably direct, competitive, and
assertive in majority men may be seen as inappropriate in TR groups —“tactless,” “selfish,”
“difficult” Anger that’s accepted in majority men may be seen as inappropriate in TR groups.

“She’s a prima donna”; “He knows his own worth.” The kind of self-promotion that works for
majority men may be seen as off-putting in TR groups. Modest men may encounter bias that
reflects assumptions about how “real men” should behave. Also, strong modesty norms can make
class migrants, Asian-Americans, and women uncomfortable with self-promotion.

Center for WorkLife Law, 2016. This work is licensed under a Creative Commons Attribution 4.0 International License



BIAS INTERRUPTERS °3iibee

5. Racial stereotypes. Asian-Americans are stereotyped as passive and lacking in social skills; African-
Americans as angry or too aggressive: Latinos as hotheaded or emotional.

The Parental Wall can affect both fathers and mothers—as well as employees without children.

1. “He has a family to support.” Fathers face expectations that they will not—or should not—take time
off for caregiving, or that they should get jobs because they are breadwinners.

2. Gaps in her resume. People take time off for many reasons, Be consistent. if you don’t penalize for
military service, don’t do so for taking time off for children either.

3. “Her priorities lie elsewhere” (or should!). Mothers are stereotyped as less competent and committed
and are 79% less likely to be hired than identical candidates without children.

4. “Iworry about her children.” Mothers who work long hours tend to be disliked and held to higher
performance standards. Taxing jobs may be withheld on the assumption that mothers will not—or
should not—want them.

Tug of War Sometimes bias creates conflict within underrepresented groups.

1. Tokenism. If people feel there’s only one slot per group for a prized position, group members may be
pitted against each other to get it.

2. Strategic distancing and the loyalty tax. People from underrepresented groups may feel they need to
distance themselves from others of their group, or align with the majority against their own group, in
order to get ahead.

3. Passthroughs. PIA: People from underrepresented groups may hold members of their own groups to
higher standards because “That's what it takes to succeed here.” Tightrope: Women may fault each
other for being too masculine—or too feminine. People of color may fauit each other for being “too
white”—or not “white” enough. Parental wall: Parents may fault each other for handling parenthood
wrong—taking too much time off or too little.

Eight Powerful Bias Interrupters

1. Decide in advance what factors are important for the job.

2. Give each candidate a separate rating for each factor, then average the ratings to identify the highest
ranked candidates.

3. Don’t just hire friends of friends unless your networks, your org, or both, are diverse. Consider
candidates from multi-tier schools, not just elite institutions.

4. Make sure to give everyone—or no one—the benefit of the doubt.

5. If you waive objective requirements, do so consistently and require an explanation.

6. Don’t insist on likeability, modesty, or deference from some but not others.

7. Don’t make assumptions about what mothers—or fathers—want or are able to do, and don’t count
“gaps in a resume” against someone without a good reason for doing so.

8. If you comment on “culture fit,” “executive presence,” or other vague concepts, start with a clear
definition and keep track to ensure such concepts are applied consistently.

Center for WorkLife Law, 2016, This work is licensed under a Creative Commons Attribution 4.0 International License
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Race matters in the criminal justice system. Black defendants appear to fare worse than similarly situated white de-
fendants. Why? Implicit bias is one possibility, Researchers, using a well-known measure calied the Implicit Association
Test, have found that most white Americans harbor implicit bias toward black Americans. Do judges, who are profes-
sionally committed to cgalitarian norms, hold these sume implicit binses? And if so, do these biases account for racially
disparate outcomes in the criminal justice system? We expiored these two research questions in o multi-part study in-
volving a large sample of trial judges drawn from around the country, Our results—-which are both discouraging and en-
couraging—raise profound issues for courts and society, We find that judpes harbor the same kinds of implicit biases as
others; that these biases can influence their judgment; but that given sufficient motivation, judges can compensate for the

influence of these biases.

*1196 Introduction

Justice is not blind.

Researchers have found that black defendants fare worse in court than do their white counterparts, In a swdy of bail-
setting in Connecticut, for example, lan Ayres and Joel Waldfogel found thal judges set bail at amounts that were twenty-
five percent higher for black defendants than for similarly situated white defendants. (FNI] In an analysis of judicial de-
cisionmaking under the Sentencing Reform Act of 1984, David Mustard found that federal judges imposed sentences on
black Americans that were twelve percent longer than those imposed on comparable white defendants. [FN2] Finally, re-
scarch on capital punishment shows that “killers of White victims are more likely to be sentenced 1o death than are killers
of Black victims" and that “Black defendants are more likely than White defendants” o receive the death penalty. [FN3)

Understanding why racial disparities like these and others persist in the criminal justice system is vital. Only if we
understand why black defendants fare less well than similarly situated white defendants can we determine how to address

this deeply troubling problem.
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Two potential sources of disparate treatment in court are explicit bias and implicit bias. [FN4] By explicit bins, we
mean the kinds of bias that people knowingly--sometimes openly--embrace. Explicit bias exists and undoubledly ac-
counis for many of the racial disparitics in the criminal justice system, but it is unlikely to be the sole culprit. Rescarch-
ers have found a marked decline in explicit bins aver time, even as disparities in outcomes persist. {FN5]

Implicit bias—by which we mean stercotypical associations so subtle that people who hold them might not even be
aware of them--also appears to be an important source of raciul disparities in the criminal *1197 justice system. (FNG)
Researchers have found that most people, even those who embrace nondiscrimination norms, hold implicit biases that
might lead them to treat black Americans in discriminatory ways. (FN7] If implicit bias is as common among judges as it
is among the rest of the population, it might even account for more of the racially disparnte outcomes in the criminal

justice system than explicit bias.

In this Aricle, we report the results of the first study of implicit racial bias among judges. We set out to explore
whether judges hold implicit biases to the same extent the general population and to determine whether thase biases cor-
relate with their decisionmaking in court. Our results are both alarming and heartening:

(1} Judges hold implicit racial binses,
{2) Thesc biases can influence their judgment.
(3) Judges can, ut least in some instances, compensate for their implicit biases.

Our Article proceeds as follows. We begin, in Part I, by introducing the research on implicil bias and its impact on
behavior. In Pan 1I, we bricfly describe the methods of our study. We provide a much more detailed account in the Ap-
pendix. In Part 11, we report our results and inlerpret them. Finally, in Part IV, we explore the implications of our results
for the criminal justice system, identifying several possible measures for combating implicit racial bias.

1. Implicit Bias

Psychologists have proposed that implicil biases might be responsible for many of the continuing racial disparities in
sociely. [FN8] To assess the extent to which implicit biases account for mcial disparities, researchers must first ascertain
whether people hold implicit biases and then determine the extent to which implicit biases influence their actions.

*1198 A. Demonstrating implicit Bias

In their efforts to assess whether people harbor implicit biases, psychologists have used a variety of methods. [FN9]
Standing front and center among these methods, however, is the Implicit Association Test (IAT). [FN10] Developed by a
research group led largely by Tony Greenwald, Mahzarin Banaji, and Brian Nosek, the IAT is the product of decades of
sescarch on the study of bias and stereotypes [FN11] and has attracted enormous scholarly and populor altention. [FN12)
More than four and a half million people have taken the IAT. [FN13] The test takes different forms, but most commonly,
it consists of a computer-based sorting task in which study participanis pair words and faces. A typical administration of

the “Race JAT" proceeds as follows [FN14]:
First, researchers present participants with a computer screen that has the words “White or Good"” in the upper lefi-

hand corner of the screen and “Black or Bad” in the upper right. The researchers then inform the participants that one of
four types of stimuli will appear in the center of the screen: white people's faces, black people's faces, good (positive)

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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words, or bad (negative) words. The rescarchers then explain that the participants should press a designated key on the
left side of the computer when a white face or a pood word appears and press a designated key on the right side of the
computer when a black foce or a bad word appears. Researchers refer lo the white/good and block/bad pairings as
“stereolype congruent,” *1199 becuuse they are consistent with negative stereotypes associated with black Americans,
[FNI135] The participants complete several trizls of this first task.

Then, the computer is programmed to switch the spatial location of “good™ and “bad” so that the words “White or
Bad” appear in the upper left-hand comer and “Black or Good” appear in the upper right. The rescarchers explain to the
participants that they are now supposed (o press a designated key on the left side of the keyboard when a white fuce or o
bad word appears and press a designated key on the right side of the keyboard when a black face or a good word appears,
Rescarchers refer to these white/bad and black/good pairings as “stereotype-incongruent,” because they are inconsistent
with the negative stereolypes associated with black Americans, The participants then complete several trials of this

second task. [FN16)

Researchers have consistently found that white Americans express a strong “white preference” on the IAT. [FNIT)
They make this determination by comparing the amount of time it takes respondents to complete the two tasks identified
above—that is, their “responsc latency.” [FN18] Most white Americans complete the first task (in which they sort white
and good from black and bad) more quickly than the second (in which they sort black and good from while and bad).
(FN19] In other words, most white Americans produce higher response latencies when faced with the stereotype-incon-
gruent pairing (while/bad or black/good) than when faced with the stereotype-congruent pairing (white/good or black/ bad).

Researchers have observed a difTerent pattern of implicit biases among black Americans, Black Americans do not ex-
hibit the same white preference that whites express, but neither do they show a mirror-image black preference. [FN20)
Rather, black Americans express a much greater variation, with many expressing moderate to sirong black preferences
that are rarely found in white Americans, [FN21] But *1200 some also express white preferences--sometimes even strong
ones. [FN22] On average, black Americans express a slight white preference, but the average masks wide variation in re-
sponse. [FN23] Latinos also express a small white preference. Asian Americans show a white preference that is compar-
able to but somewhat weaker than that found in white Americans. [FN24]

The implications of the research using the IAT are a matter of some debate, [FN25] but the cognilive mechanisms un-
derlying the research are clear cnough. The white preference arises from well-established mnemonic links., Whiles more
closely associale white faces with positive words and black faces with negative words than the opposite. Thus, when they
complete the white/good versus black/bad trials, they need only make a judgment about whether the stimulus that appears
in the middle of the screen is positive or negalive. The incongruent associstion, in contrast, requires that they first judge
whether the stimulus is a word or o face and then decide on which side it belongs. Stercotype-incongruent associations
interfere with the sorting task in much the same way that the use of green ink can make the word “blue” hard to read, [FN26)

The white preference on the [AT is well-documented among white Americans. [FN27)] Researchers have conducted
and published hundreds of academic studics, and several million people have participated in IAT research. [FN28] They
have determined that the implicit biases documented through IAT research are not the product of the order in which
people undertake the tasks, their handedness, or any *1201 other artifact of the experimental method. [FN29] The pre-
vailing wisdom is that IAT scores revenl implicit or unconscious bins, [FN30]

B. Implicit Bias and Behavior

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Even if implicit bias is as widesprend as the IAT studies supgest, it does not necessarily lead to, or explain, racially
disparate treatment. Qnly if researchers can show that implicit bins influences decisionmakers can we infer that implicit

bias is a cause of racial disparitics.

Implicit bias, at least as measured by the IAT, appears to correlate with behavior in some settings. In a recent review,
Greenwald and his colleagues identified 122 research reports assessing the relationship between IAT scores and observ-
able behaviors; [FN31] of these, thirty-two involved “While-Binck interracial behavior.” [FN32) Across these twenty-
four swudies, the researchers found a modest correlation of 0.24 between the implicit bias measures and the observed be.
haviars tested in the studies. [FN33] This means that implicit bias accounted for roughly six percent of the variation in

actual behaviar, [FN34]

Six percent might not sound like much, but a six percent disparity could have an enormous impact on outcomes in the
criminal justice system. In a typical year, judges preside over approximately twenty-one million criminal cases in state
courts [FN35] and seventy thousand*1202 in federal courts, [FN36) many of which involve black delendants,
Throughout the processing of these cases, judges make many Jjudgments concerning bail, pretrial motions, evidentiary is-
sues, witness credibility, and so forth. Each of these judgments could be influenced by implicit biases, so the cumulative
effect on bottom-line statistics like incarceration rates and sentence length is much larger than one might imagine,
[FN37] Furthermore, six percent is only an average. Some judges likely hold extremely strong implicit biases. And some
defendants are apt to trigger an unconscious bias to a much greater exient than others. [FN38] Even this seemingly small
effect might harm tens or even hundreds of thousands of black defendants every year,

Researchers have found, however, that people may have the ability to compensate for the effects of implicit bias.
[FN39] If they are internally driven or otherwise motivated to suppress their own biases, people can make judgments free
from binses, [FN40) even implicit ones. [FN41) In one recent study, [FN42] for example, & team of researchers admin-
istered the TAT to a group of physicians and asked them to diagnose and ireat a hypothetical patient—identificd to some
of the physicians as a white man and to others as a black man--based on a description *1203 of symptoms. [FN43] The
researchers found a correlation between IAT scores and treatment; the physicians with hipher IAT scores were more
likely to offer appropriate reatment to white patients than to black patients diagnosed with the same condition, [FN44)
Bul amang the sixty-seven physicians who reporied some awareness of the purpose of the study, those with higher IAT
scares were more likely to recommend the treatment to black paticnts. [FN45] In other words, the doctors who were
aware of the purpose of the study compensated for their implicit biases when the situntion made them sensitive 1o the risk
of behaving--or being observed to behave—in & binsed way. “This suggests,” argue the authors, “that implicit bias can be
recognized and modulated lo counteract ils effect on treatment decisions.™ [FN46]

Jack Glaser and Eric Knowles found similer results in o study using the so-called “Shooter Task.” [FN47] In research
of this type, subjects participate in o simulation akin to a video game in which they watch a person on screen pull either a
gun or an innocent object, like o wallet, out of his pocket. [FN48] If he pulls a gun, the participants are instructed *1204
to “shoot™ by pushing a button on a joystick; if he pulls a benign object, they are instructed to refrain from shooling,
[FN49] Rescarchers have found that mast white adults exhibit 2 “shooter bias™ in that they are more likely to shoot a
black target--regardiess of what object the on-screen target pulls out of his pocket [FN50]--and that this effect correlates
with a white preference on the IAT. [FN51] Glaser and Knowles found in their study, however, that those rare individu-
als with a white preference on the IAT and who are highly motivated to control prejudice were able (o avoid the shooter
bigs. [FN52} In short, “those high in an implicit negotive attitude toward prejudice show less influence of implicit stereo-

types on automatic discrimination.” [FN53]

In sum, the research on implicit bias suggests that people exhibit implicit biases, that there is same evidence that im-
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plicit bias can influence behavior, and that people can overcome or compensate for implicit biases if properly motivated
and if the racial context is made sufficiently salient. Whether and how this rescarch applics to judges and the criminal
justice system is an open question and one to which we turn in the next Part.

il. The Study Design

We are aware of only two IAT studies exploring o behavior of direct interest 1o the criminal justice system. In one
study, rescarchers found that college student subjects harboring a strong implicit bias in favor of whites impased longer
criminal sentences on @ Latine defendants than on a white defendants, [FN54] In another study in Germany, rescarchers
corrclated implicit attitudes towards native Germans and Tuckish immigrants among German college students with judg-
ments of guilt of a Turkish defendant. [FN5S]) The researchers found a high correlation between negative association
with Turkish immigranis and judgments of puilt when the materials made “threatening” aspects of the *1205 Turkish de-
fendant salient. [FN56} Though suggestive, these studics, standing alone, do not tell us much about implicit bias in the
criminal justice system. Most importantly, they tell us nothing sbout a central actor in the system: the judge. Do judges
hold implicit racial binses? If so, do thase biases affect their judgments in court? We sought to answer these two ques-

tions in our study. [FN57]

A, Judges

We recruited judges to participate in our study at judicial education conferences, as we have in our prior work,
[FN38) The 133 judges who participated in our study came from three different jurisdictions. {FN59) The judges asked
us not ta identify their jurisdictions, [FNG0] but we can describe the basic characleristics of each of the three. We re-
cruited seventy judges from a large urban center in the eastern Uniled *1206 States. [FNGI] These seventy judpes, who
are appointed to the bench for renewable lerms, constitute roughly three-quarters of the judges who sit in this jurisdic-
tion. We recruited forty-five judges from a large urban center in the western United States. fFNG2] These fony-five
judges, who arc appointed to the bench but then stand for election, make up roughly haif of the judges in their jurisdic-
tion. We recruited our final group of judges at an optional session at a regional conference. These ciphteen judges, who
sit in various towns and cities throughout the state in which the conference was held, are appoinied 10 the bench but are
then required to stand for election, [FN63]

We did not ask the judges to identify themselves by name, but we did esk them to identify their race, gender, exact
tite, political affiliation, and years of experience on the bench. [FN64] Table 1 summarizes the demographic information
that the judges provided. As Table ! indicales, our sample of judges, particularly those from the eastem jurisdiction, is

fairly diverse, at least in terms of pender and race.

Table |: Demographic Information of the Judges (Percentage Within Group and Number)

Demographic Parameter Eastern Juris- Western Juris- Optional Con- Overall (133)
diction (70) diction (45) ference (18)
White 52.9(37) 80.0 (36) 66.7 (12) 63.9 (85)
Black 41.9(30) 4.4(2) 5.6(1) 24.8(33)
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Race Latino 4.3(3) 11.1(5) 16.7 (3) 8.3(11)
Asian 0.0 (0) 4.4 (2) 1.1 (2) 3.0(4)
Gender Male 55.7(39) 66,7 (30) 50.0 (9) 58.7(78)
Female 443 (31) 33.3(15) 50.0(%) 41.4 (55)
Political Democrat B86.6 (58) 64.4 (29) 64.7(11) 76.0 (98)
Affilintion Republican 13.4(9) 35.6(16) 353(7) 24.0(31)
Average Years of Expericnce 9.8 10.3 2.3 10.1

*1207 B. Mecthods and Materials

To explore the two questions animating this Anicle--that is, whether judges hold implicit racial biases, and if so,
whether those biases produce biased judicial decisions--we designed a2 multipant study requiring the participating judges
to complete computer lasks [FING5} and then to respond to & paper questionnaire,

We procceded as follows. We placed in front of each judge a laplop computer and a questionnaire. The computer
screen and the front page of the questionnaire introduced the study and asked the judges to await instruction before be-
ginning. [FN66] Once the judges were *1208 fully assembled, we announced “Today, we shall ask you to participate aci-
ively in your own education." [FN67)

We asked the judpes to complete the computer tasks and to respond to the questionnaire according to the instructions
provided. We assured the judges that their responses were anonymous and that we had no way of identifying them indi-
vidually, but we also madc clear that participation was entirely voluntary and that any judge who wanted to exclude her
results from the study could do so. (Only one judge chose to do 50.) We informed the judges tha we would compile their
cumulative results and share them with the group at the end of the session.

With these important preliminaries out of the way, we then asked the judges to begin the study. The study included a
race [AT, [FN68] two hypothetical vignettes in which the race of the defendant was not explicitly identified but was sub-
liminally primed; and another hypothetical vignette in which the race of the defendant was made explicit. [FN69] The fi-
nal page of the questionnaire asked judges to provide the basic demographic information identified above. [FN70)

111, The Study Results
We present the resulis in two parts. First, we report the judges' AT scores, which demonstrate that judges, like the

rest of us, harbor implicit racial biases, Second, we report the results of our judicial decisionmaking studies, which show
that implicit biases can influence judicial decisionmaking but can also be overcomie, at least in our cxperimenial setting.
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[FNTI]

*1209 A. The Implicit Association Test

To measure implicit associations involving race, sve gave the judges a computer-based-race IAT comparable to the
race [AT given lo millions of study participants around the world, [FN72] We asked the judges to perform two trials of
the 1AT, us described above. The first required them to pair white faces with positive words and black faces with negat-
ive words, In other words, the first triel required them o select stereotype-congruent pairings. The second required them
lo pair white faces wilth negative words and black faces with positive words. In other words, the second trinl required

ihem to select stereotype-incongruent pairings. [FN73]

To determine each judpe's implicit bins score, we performed two calculations. First, we subtracted each judge's aver-
age response latency in the stereotype-congruent round from the stereotype-incongruent round 1o calculate the IAT meas-
ure. This messure reflects the most commeonly used scoring method for large samples of data collected on the Intemey,
and hence allows us 1o compare judges {o ordinary adults. [FN74) Sccond, we constructed a standardized messure con-
sisting of the average difference in response latencies for each judge divided by the standard deviation of that judge's re-
sponse latencies in the targel rounds. This mensure is less commonly reported, but more stable, and produces higher car-

relations with other behaviors, [FN75]

*1210 We found a strong white preference among the white judges, as shown in Table 2. Among the cighty-five
white judges, seventy-four (or 87.1%) showed a white preference on the IAT. Overall, the white judges performed the
stereotype-congruent trial (white/good and black/bad) 216 milliseconds fester than the slercotype-incongruent trial
{black/good and white/bad). The black judges, by contrast, demonsirated no clear preference overall. Although [ourteen
of forty-three {or 44.2%) showed a while preference, the black judges perfonmned the stereotype-congruent trial

(white'good and black/bad) a mere twenty-six milliscconds faster then the siereotype-incongruent trial (black/good and
white/bad). Comparing the mean AT scores of the white judges with those of the black judges revealed that the white
judges expressed a significantly larger white preference. [FN76])

Table 2: Results of Race IAT by Race of Judge

Race of Judge (sample Meaon IAT Score in milliseconds (and standard devi- Percent of Judges with
size) ation)* lower average lalencies on
the white/good versus black/
bad round
Judges Intemet Sample
White (85) 216 (201) 158 (224) 87.1
Black (43) 26 (208} 39(244) 442

*Note: Positive numbers indicale lower latencies on the white/pood versus black/bad round
Because we used o commonly administered version of the [AT, we are able to compare the results of our study to 1he
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results of other studics involving ordinary adultls. We found that the black judges produced IAT scores comparable to
those observed in the sample of black subjecis obtained on the Intemel. [FN77] The white judges, on the other *1211
hand, demonstrated a statistically significantly stronger white preference than that observed among a sample of white
subjects obtained on the Intemmet. [FN78] For two reasons, however, this does not necessarily mean that the white judpes
harbor more intense while preferences then the general population. First, we did not vary the order in which we presented
the materials, and this order effect could have led to antificially higher IAT scores. [FN79] Second, the judges pecformed
both trigls much more slowly than the other adults with whom we are making this comparison, and this, too, could have
led to anificially higher JAT scores, [FN80] We also suspect that the judges were older, on average, than the Internet
sample. To the exient that implicit racial bias is less pronounced among younger people, we would expect the judges to

exhibil more implicit bias than the Intemet sample.

B. IAT and Judicial Behavior

To ossess the impact of implicit bias on judicial decisionmaking, we pave the judpes three hypothetical cases: the
first involving a juvenile shoplifter, the second involving a juvenile robber, and the third invelving a battery. We specu-
lated that the judges might respond differently depending upon whelher we made the race of the defendant salient, so in
the first two cases, we did not identify the race of the defendant explicitly, but we did so implicitly through a subliminal
priming technique described below. In the third case, we made race explicit, informing some of the judges that the de-
fendant was “Caucasian” and others that he was “Affican American.” [FNB1] By comparing the *1212 judpes’ individual
IAT scores with their judgments in these hypothetical cases, we are able to assess whether implicit bias correlaies with

racizlly disparate outcomes in court,
1. Race Primed

We asked the judges to decide wo hypothetical cases, one involving a juvenile shoplifter and one involving a juven-
ile armed robber. Before giving the judges the scenarios, though, we asked them to perform a subliminal priming task,
following a protocol developed by Sandra Grahom and Brian Lowery. [FN82] The task appeared to be a simple, com-
puter-based, spatial recognition task. [FN83] To camplete the task, the judges were required to focus their atlention on
the center of the computer screen in front of them. Words appeared in one of the four comers for 153 milliseconds before
being musked by a string of random letters. [FN84] At that speed, words are extremely difficult to process *1213 con-
sciously. {FN85] Ench judge saw sixty words, Half of the judges saw words associated with black Americans, [FNB6)
and half saw words wilh no common theme, [FN87) After the sixtieth trinl, the task stopped. [FN88] The computer
screen then instructed the judges to tun to the written materials. [FN89]

*1214 a. The Shoplifter Case

We first presented the judges with o scenario called the “Shoplifier Case.” The judges learned that William, a thirteen
year old with no prior criminal record, had been arrested for shoplifting several toys from a large, upscale toy store,
[FN90] The judges read that there is some conflicting evidence on the depree to which William resisted arrest, but there

i5 no dispute over the fact that he had shoplifted. [FN91]

Following the scenario, we asked the judges three questions about William. First, we asked them what disposition
they thought most appropriate, We listed seven oplions below the question, ranging from a dismissal of the case to a
transfer to adult court. [FN92] Second, we asked judges to predict on a seven-point scale {from “Not at all Likely” to
“Very Likely”) whether William would commit a similar crime in the future. And finally, we asked them to predict on an
identical seven-point scale the likelihood thal Willinm would commit o more serious crime in the future. In short, we
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asked them one question aboul seatencing and two questions about recidivism.

Table 3: Average Results on Juvenile Shoplifter (All Three Questions on a Seven-Point Scale: Higher Numbers Indicae

Harsher Judgments*)
Prime (and n) Q1: Disposition Q2: Recidivism-Same Q3: Recidivism-Mare
Crime Serious Crime
Black (63) 234 2.58 2.23
Neutral (70) 2.40 236 1.94

*Mote: The seven-point scale for questions two and three have been transposed from the origimal for this Te-
ble, so that higher numbers consistently meant harsher judgment,

The judges' delerminations were not influenced by race, As shown in Table 3, judges primed with the black-as-
sociated words did not produce significantly different judgments than the judges primed with the neutral words. [FN93)
Our primary interest, however, was in delermining whether the judges' implicit biases correlaled with their judgments,
We found that the judges' scores on the race IAT had a marginally significant influence on how the prime influenced
their judgment. [FN94] Judges who exhibited a white preference on the IAT gave *1215 harsher sentences {o defendants
if they had been primed with black-associated words rather than neutral words, while judges who exhibited a black pref-
ercnce on the IAT gave less harsh sentences to defendants if they had been primed with black-essociated words mther
than neutral words. We did not find any significant relationship between the judges' IAT scores and cither of the recidiv-
ism measures, although the data showed a similar trend. [FN95])

b. The Robbery Case

The second scenario, called the “Robbery Case," described Michael, who was amrested for armed robbery ot a pas sta-
tion convenience store two days shy of his scventeenth birthday. [FN96] Micheel, who had previously been amested for o
fight in the school funchroom, threatened the clerk st the convenience store with a gun and made off with $267 in cash.
He admitied the crime, claiming that his fricnds had dared him to do it. Afier they had rcad this scenario, we asked the

judges the same three questions we asked them about Willinm in the shoplifier case.

Table 4: Average Results on Juvenile Armed Robber {All Three Questions on o Seven-Point Scale: Higher Numbers In-
dieate Harsher Judgmenis®)

Prime (and n) QI: Dispasition Q2: Recidivism-Same Q3: Recidivism-Moare
Crime Serious Crime

Black {63) 4,92 3.54 317

Neutral (70) 4.97 3.61 3.48
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*Note: The seven-point scale for questions two and three have been transposed from the original for this Ta-
ble, so that higher numbers consistently meant harsher judgment.

Apain the judges’ determinations were not influenced by race. As shown in Table 4, the judges primed with black-
associated words did not produce significantly different ratings than the judges primed *1216 with the neutral words.
[FN97] As noted, however, our primary interest was in the relationship between implicit bias and these judgments. As
with the shoplifiing case, the judges' scores on the race IAT had a marginally significant influence on how the prime in-
fluenced their judgment in the robbery case. [FN98] Judges who exhibited a white preference on the IAT gave harsher
sentences to defendants if they had been primed with black-associated words rather than neutral words, while judges who
exhibited a black preference on the JAT gave less harsh sentences to defendants if they had been primed with black-
associated words rather than newtral words, We did not find any significant refationship between the judges' IAT scores
and cither of the recidivism measures, although the data showed a similar trend. [FN99)

To summarize, we found no overall difference belween (hose judges primed with black-associated words and those
primed with race-neutral words. This finding contrasts sharply with research conducted by Graham and Lowery, who
found that palice and parole officers primed with black-associated words were more likely than those primed with neutral
words 1o make harsh judgments of juvenile offenders. [FN100] The officers who had scen the black-associated words
*1217 deemed the juveniles more culpable, mare likely 1o recidivate, and more deserving of a harsh punishment. [FN101]

The overull lack of an effect of the racial prime, however, gives us liitle reason to conclude that the judges were not
affected by their unconscious racial binses. We found in both the shoplifier case and the robbery case that judges who ex-
pressed a white preference on the IAT were somewhat more likely to impose harsher penalties when primed with black-
associnted words than when primed with neutral words, while judges who expressed a black preference on the IAT re-
acted in an opposile fashion to the priming condilions,

To be sure, we did not find a significant relationship between IAT scores and the judges' judgments of recidivism.
That is, white preferences on the 1AT did not lead judges primed with words nssociated with black Americans to predict
higher recidivism rates. The judges made fairly race-neutral assessments of the two defendants' character, This result
suggests that the correlation we found between LAT score and sentence might not be robust. Bui, of course, a judges'
neutral assessment of character would be a small comfort to a juvenile defendant who received an excessive sentence due

to his race.

2. Race Made Explicil

The fact that we did not explicitly provide any information about the race of the defendant (olthough judges obvi-
ously might have made assumplions about their race) is important because judges will commonly be aware of the race of
the defendant appearing in front of them. To address this concem, we slso gave our judges a hypothetical vignene in
which we maode race explicit, To enable comparison with another study, we used a vignette developed by Samuel Som-
iers ond Phocbe Ellsworth. [FN102)

We asked the judges to imagine they were presiding over o bench irial in which the prosecution charges Andrd
Barkley, o high school basketball player, with batiering his tcammate, Matthew Clinton. There is no question that
Baorkley injured Clinton, but Barkfey claims, somewhat incredibly, that he was only acting in self-defense. We informed
some of the judges that the defendant was an African American male and that the victim was a Coucasian male. We in-
formed the *1218 rest of the judges that the defendant was Caucasian and that the victim was Alrican American. Follow-
ing the scenarie, we asked all of the judges to render a verdict and to rate their confidence in their judgment on a nine-

© 2013 Thomson Reuters. No Claim (o Orig. US Gov, Works.

http://web2.westlaw.com/print/printstream.aspx?fn= too&rs=WLW13.01&destination=atp... 2/14/2013



Page 12 of 4]

84 NTDLR 1195 Page 11
84 Notre Dame L., Rev. 1195

point scale (from “Very Conlident” to *Noi at all Cenfident™). [FN103]

We found that the while judges were cqually willing to convict the defendant whether he was identificd as Caucasian
or as African American. Among the white judges who read about an Africen American defendant, seventy-three percent
{thirty-three out of forty-five) said they would convici, whereas eighty percent (thirty-five out of forty-four) of the white
judges who read about a Caucasian defendant said that they would convict. [FN104] This contrasts sharply with the res-
ults obtained by Sommers and Ellsworth, who used only white participants. They found that ainety percent of the parti-
cipants in their study who read about an African American defendant said that they would convict as compared o sev-
enty percent of the participants who read aboul a Caucasian defendant, [FN105] Cn the other hand, we found that black
judges were significantly more willing to convict the defendant when he was identified as Caucasizn rather than as Afric-
an American, When the defendant was identified as Caucasian, ninety-two percent (twenty-four out of twenty-six) of the
black judges voted to convicl; when he was identificd as African American, however, only fifty percent (nine out of
eighteen) voted to convict. The difference between the while judges and the black judges is statistically significant.*1219
[FN106) Analysis of the judges' assessments of their confidence in their verdicts preduced similar results, [FN107]

The focus of this study, however, is on the relationship between implicit bias and judgment. As above, we wanted to
assess the effect of the interaction between the judges' IAT scores and the race of the defendant on the judges' verdicts,
Unlike our results in the first study, however, we did not find even a marginally significant interaction here. [FN108]
Judges who exhibited sirong white preferences on the AT did not judge the white and black defendants differently, and
neither did judges who expressed black preferences on the 1AT. Analysis of the confidence ratings produced the same
result. [FIN109]

Because the white judges and the black judges reacted differenily to the problem, we also conducted an anelysis to
account for these differcnces. To do this, we assessed the interaction between the race of the defendant and the 1AT
score, along with the race of the *1220 judge. [FNI110] The three.way interaction between race of judge, race of defend-
ont, and AT score was significant. [FN111] This resuft means that the IAT scores of the black judges and the white
judpes had ditferent effects on the judges' reactions to the race of the defendant, as we explain below in further analyses.
Analysis of the confidence ratings produced similar results. [FN112]

To allow us to interpret this interaction, we ran the jess complex analysis separately for black and white judges. That
is, we assessed the interaction belween the IAT score and race of the defendant in two separate analyses. With respect to
the white judges, we found no significant results; if anything, the while judges with a greater white prefercnce expressed
a greater propensity to convict the Caucesian defendant rather than the African Americen defendant. [FNT13] Among
black judpes, however, those who cxpressed a stronger black preference on the IAT were less likely to convict the Afric-
an American defendant relative to the Caucasian defendant. [FN114] An analysis of confidence ratings produced similar
results. [FNL15])

The findings among black judges can best be seen by dividing the black judges into two groups: those who expressed
a black preference on the IAT and those who expressed a white preference on the IAT. Among those black judges who
expressed a black preference, one hundred percent {fourteen out of fourteen) voted to convict the Caucusian defendant,
while only forty percent (four out ol ten) of these *1221 judges voled to convict the African American defendant. Among
those black judges who expressed a white prefercace, cighty-three percent (len out of twelve) voled lo convict the
Caucasian defendant, while sixty-three percent (five out of eight) voted to convict the African American defendant. In ef-
fect, the black judges who expressed white preferences made verdict choices similar to those of their white colleagues
while black judges who expressed a black preference treated the African American defendant more Icniently,
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In sum, then, IAT scores predicted nothing among the white judges, Among the black judges, however, u black pref-
erence on the [AT was assaciated with a willingness to acquit the black defendant.

C. interprelation of Resulls

Our reseorch sepporis three conclusions. First, judges, like the rest of us, carry implicit biases conceming race.
Second, these implicit binses can affect judpes' judgment, at least in contexts where judges are unaware of a need to mon-
itor their decisions for racial bias. Third, and converscly, when judges are aware of a need 1o monitor their own responses
for the influence of implicit racial biases, and are motivated to suppress that bias, they appear able to do so.

Our first conclusion was perhaps the most predictable, though it is still troubling. Given the large number of Americ-
uns who have taken the 1AT, and given the frequency with which while Americans display at least a moderate automatic
preference {or white over black, it would have been surprising if white judges had failed (o exhibit the same automatic
preference. Similarly, the black judpes carry a more diverse array of implicit binses, just like black adulls generally:
some exhibit 8 white preference just like the white judges; others exhibit no preference; and some exhibit a black prefer-
ence. Overall, like adults, most of the judges--white and black—-showed a moderate-to-large degree of implicit bias in one
direction or the other. If ordinary adulls carry & “bigot in the brain,” as one recent article put it, [FN116] then our data
suggest that an invidious homunculus might reside in the heads of mosl judges in the United States, with the potential to
produce racially biased distortions in the adminisiration of justice,

It is worth noting, however, that the research on so-called “chronic egalitarians” sugpests that this result was not in-
evilable. Some whites with longstanding and intense personal commitments to eradicating bias in themselves--chronic
egalitarians--do not exhibit the preference for whites over blacks on the IAT thal most white *1222 adults show. {[FN117]
Despite their professional commitment to the equal application of the law, judges do not appear to have the same habits
of mind as the chronic egalitarians. The proportion of white judges in our study who revealed avtomatic associations of
white with good and black with bad was, if anything, slightly higher than the proportion found in the online surveys of
white Americans. Thus, a professional commitment {0 equality, unlike a personal commitment to the same ideal, appears
to have limited impact on automatic raciel associntions, at least among the judges in our study. Altematively, the
overrepresentation of black Americans among the criminal defendants who appear in front of judges might produce invi-
dious associations that overwhelm their professional commitment. In either case, our findings are consisient with the im-
plicit associations found among copital defense attomeys. White capital defense attorneys, another group which might be
expected to have strong prolessional commitments to the norm of racial equality, [FN118] exhibit the same auwomatic
preference for whites as the general population. [FN119]

Taken together, then, the research on judges and capital defensc atiorneys raises serious concerns about the role that
unconscious bins might play in the criminal justice system. Jurors are drawn from randomly sclected adulis, and a major-
ity of white jurors will harbor implicit white preferences. If police, prosecutors, jurors, judges, and defense attomeys all
harbor anti-black preferences, then the system would appear to have limited safeguards lo protect black defendants from
bias. Based an [AT scores alone, both black judges and block jurors secem to be less hinsed than either white judges or
white jurors, because black Americans show less implicit bias than white Americans. But even considerable numbers of
blucks express implicil biascs. Perhaps the only entity in the system that might avoid the influence of the bigot in the
brain is a diversely composed jury.

Thal said, the rest of cur resuits call into question the importance of IAT scores alone as a metric to cvaluate the po-
tentiol bias of decisionmakers in the legal syslem, Our second and third conclusions show that implicit biases can trans-
late into biased decisionmaking under certain circumstances, but that they do not do so consistently.
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*1223 Implicil associations influenced judges--both black judpes and white judges--when we manipulated the race of
the defendant by subliminal methods. Judges with strong white preferences on the LAT made somewhat harsher judg-
ments of the juvenile defendants after being exposed to the black subliminal prime, and judges with sivong black prefer-
ences on the IAT were somewhat more lenient alter exposure 1o the black subliminal prime, In effect, the subliminal pro-
cesses tripgered unconscious bins, and in just the way that might be expected,

The story for the explicit menipulation of mace is more complicated, however. The white judpes, unlike the white
adults in the Sommers and Ellsworth study, [FN120] treated African American and Caucasian defendants comparably.
But the proper interpretation of this finding is unclear. We observed a trend among the while judges in that the higher
their white preference, the more favorably they treated the African American defendant in the battery case. Thus, among
the white judges, implicit bias did not translate into racial disparities when the race of the defendant was clearly identi-

fied in an experimental setting.

We believe that the data demonstrate that the white judges were attempting to compensate for unconscious racial bi-
ases in their decisionmaking. These judges were, we believe, highly motivated to avoid making biased judgments, at least
in our study. Codes of judicial conduct demand that judges make unbiased decisions, at least in our study. [FN12(]
Moreover, impartiality is a prominent element in almost every widely accepted definition of the judicial role. [FIN122
Judges take these norms seriously. When the materials identified the race of the defendent in a prominent way, the white
judges probably engaged in cognitive correction to aveid the appearance of bias.

The white judges in our study behaved much like the subjects in other studies who were highly motivated to avoid bi-
as in performing an assigned task. {[FN123] What made our white judges different from the subjects studied by these oth-
er researchers is that most of the judges reported that they suspecied racial bias was being studicd, despite the *1224 fact
that the only cue they received was the explicit mention of the defendont's race. [FN124] We think this report was truth-
ful, given that the judges behaved the same way es other white subjects whe attempted to avoid the influence of implicit bias,

The black judges responded somewhat diflerently to the overt labeling of the defendent's race. Like the white judges,
the black judges in our study also reporied being aware of the subject of the study, yet they showed a comelation between
implicit associations and judgment when race was cxplicitly manipulated. Among these judges, a greater white prefer-
ence produced o greater propensity to convict the African American defendant. In other words, the black judges clearly
reacled differently when they were conscious that race was being manipulated—a difference that correlaled with their

score on the race JIAT.

We do not conclude, hawever, that black judpes are less concerned aboul avoiding biased decisionmaking than white
judpes. We have no doubt thas the professional norms against bias concem the black judpes just ns deeply as their white
counlerperis-if not more so. And we are mindful that research on the effect of race on judges’ decisions in actual cases
demonstrates no clear effects. [FN125] We believe that both white and black judges were motivated to avoid showing ra-

cial bins.

Why then did the black judges produce different results? We can only speculate, but we suspect that both groups of
judges were keen to avoid appearing to favor the white defendant {or conversely, wanied to aveid appearing (o disfavor
the black defendant). Black judges, however, might have been less concerned with appearing to favor the black defendant
than the white judpes. Those black judges who expressed a white preference, however, behaved more like their white
counterparts in this regard, thereby producing a correlation between verdict and [AT score among black judges.

We also cannot ignore the possibility that the judges were reacting to the race of the victim, rather than (or in addi-
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tlien 10} the race of the defendant. In all cases, we identified the victim as the opposite *1225 racc as the defendant. Fur-
thermore, black judges might have reacted differently to the fact that the case involved a cross-racial crime.

Given our results, we cannot definitively ascribe continuing racial disparities in the criminal justice system to uncon-
scious bins. We nevertheless can draw some firm conclusions, First, implicit binses are widespread among judpes,
Second, these biases ecan influence their judgment. Finally, judges seem to be aware of the potential for bias in them-
selves and possess the cognitive skills necessary to avoid its influcnce. When they ace motivated to avoid the appearance
of bias, and face clear cues that risk a charge of bias, they can compensate for implicit bias.

Whether the judges engage their abilitics 1o avoid bias on e continual basis in their own courtrooms, however, is un-
clear. Judges are subject to the same significant professional norms to avoid prejudice in their courtrooms that they car-
ried with them into our study. And judges might well point to our study as evidence that they avoid bias in their own
courtrooms, where the race of defendants is ofien reasonably clear, and they never face subliminal cues. But courtrooms
can be busy places that do not afford judges the time necessary 1o engage the correclive cognitive mechanisms that they
scem to possess. And even though mony decisions are made on papers only, judges might unwittingly react (o names or
neighborhoods that are associaled with certain races. Control of implicit bias requires active, conscious control. [FN126)
Judges who, due to time pressurc or other distractions, do not actively engage in an effort to control the “bigot in the
brain™ are apt to behave just as the judges in our study in which we subliminally primed with racc-related words.
Moreover, our data do not permit us 1o determine whether a desire to control bias or avoid the appearance of bias motiv-

nles judges in their courtroams the way it seemed to in our study,

Furthermore, judges might be overconfident about their abilitics to control their own binses. In recently collected
data, we asked a proup of judges attending an educational conference to rate their abilily to “avoid racial prejudice in de-
cisionmaking” relative to other judges who were attending the same confercnce. Ninety-seven percent (thirty-five out of
thirty-six) of the judges placed themselves in the top half and fifty percent (eighteen out of thirty-six) placed themselves
in the top quartile, even though by definition, only fifty percent can be above the median, and only twenty-five percent
can be in the *1226 top quantile. [FN127] We worry that this result means that judges are overconfident about their abil-
ity 1o avoid the influence of race and hence fail 1o engage in corrective processes on all occasions.

To be sure, this is only one study, and it has its limitations. The results might be the product of the particular judges
who participated in our sludy, or the materials we used, or even the fact that hypothetical scenarios were used. Most im-
portantly, we cannot determine whether the mental processes of judpes on the bench more closely resemble those of
judges subliminally primed with race or those for whom race was explicitly manipulated. Thus, it is not clear how impli-
cit racial bins influences judicial decisionmaking in court, bul our study suggests, at 8 minimum, that there is a sizeable
risk of such influence, so we tumn in the next Part to reforms the eriminal justice system might consider implementing.

IV. Mitigating Implicit Bias in Court
To minimize the risk that unconscious or implicit bias will lead 10 biased decisions in court, the criminal justice sys-
tem could take several steps. These include cxposing judges to stereotype-incongruent models, providing testing and

training, auditing judicial decisions, and altering courtroom practices. Taking these steps would both [acilitate the reduc-
tion of unconscious bisses and encourage judges to usc their abilities to compensate for those binses.

A. Exposure lo Siercotype-Incongruent Models
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Several scholars have sugpesied that society might try to reduce the presence of unconscious biases by exposing de-
cisionmakers to *1227 stercotype-incongruent models. [FN128] This suggestion, in {act, probably represents the domin-
ant policy proposal among legal scholars who write about unconscious bias. [FN129] We certainly agree, for example,
that posting a portrail of President Obama alongside the parade of mostly white male judges in many courtroems would
be an inexpensive, laudable intervention.

Qur results, however, also raise questions about the effectiveness of this proposal. The white judges from the castern
jurisdiction in our study showed a strong set of implicit biases, even though the jurisdiction consists of roughly half
white judges and half black judpes. Indeed, the level of implicit bias in this group of judges was only slightly smaller
than that of the western jurisdiction, which included only two black judges (along with thirly-six white, five Latino, and
two Asian judges). Exposure to a group of esteemed black collengues apparently is not cnough 1o counteract the secietal
influences that Jead to implicit biases.

Consciously atlempling to change implicit associations might be too difficult for judges. Most judges have little con-
trol over their dockels, which tend to include an overrepresentation of black criminal defendants. [FN130] Frequent ex-
posure to black criminal defendants is ept to perpetuate negative associations with black Americans. This cxposure per-
haps explains why capital defense attomeys harbor negative associations with blacks, [FN13!] end might explain why
we found slightly greater negative associations among the white judges than the population as a whole (although as we
nated above, the latier finding might have other causes).

B. Tesling and Training

The criminal justice system might test candidates for judicial office using the [AT or other devices lo delcrmine
whether they possess implicit biases. We do not suggest that people who display strong *1228 while preferences on the
IAT should be barred from serving as judges, nor do we even support using the [AT as a measure of qualification to
serve on the bench. [FN132] The direct link between IAT score and decisionmaking is far too ienuous for such a radical
recommendation. And our data show that judges can overcome these implicit biases at least 10 some extent and under
some circumstances. Rather, knowing a judge's JAT score might serve two other purposes. First, it might help newly
clected or appointed judges understand the extent to which they have implicit biases and alert them to the need 10 correct
for those biases on the job. [FNi33] Second, it might eanble the system to provide targeled training about bias 1o new

judpes. [FN134]

Judicial training should not end with new judges, however. Training for sitting judges is also important. Judicial edu-
calion is cornmon these days, but one prablem with it, at least as it exists at this time, is that it is seldom accompanied by
any testing of the individual judge's susceptibility to implicit bias, or any analysis of the judge's own decisions, so Lhe
judges arc less likely to sppreciate and intemnalize the risks of implicit bias. [FN135] As Timothy Wilson and his col-
leagues have obscrved, “people's default response is to assume that their judgments are uncontaminated.” [FN136) Surely
this is true of judges as well. Moreover, because people are pronc to egocentric bias, they readily assume that they are
better than average, or the factors that might induce others to make poor or biased decisions would not affect their own
decisions. Our research demonstrates that judges ere inclined to make the same sorts of favorable assumptions about their
own abilities that non-judges do. [FN137] Therefore, while education regarding implicit bias as a general matier might be
uselul, specific imining revealing the vulnerabilitics of the judges being trained would be more useful. [FN138]

Another problem with training is that although insight into the direction of a bias frequently can be gained, insight in-
lo the magnitude*1229 of that bias cannot. One group of psychologists provided the following example:
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Consider Ms. Green, a pariner in a prestigious law firm, who is interviewing candidates for the positien of an
associate in her firm. When she interviews Mr, Jones, o young African-American attorney, she has an immediate
negalive impression, finding him to be arrogant and lacking the kind of briiliance she fooks for in new associates.
Ms. Green decides that her impression of Mr. Jones was accurate and st 8 meeting of the partners, argues apainst
hiring him. She wonders, however, whether her negative evaluation was influenced by Mr. Janes’ race. [FN139]

The psychologists explained:

Ms. Green may know that her impression of Mr. Jones is unfairly negative and want to avoid this bias, but
have no idea of the extent of the bias. Should she change her evaluation from “Should not be hired" to “Barely ac-
ceptable™ ar 1o *Best applicant I've seen in years”? [FN140]

This scenario illustrates the problem well. How is one to know if correction is wamanted, and if so, how much?
[FN141] In a circumsiance fike the one depicted above or like any of the circumsiances described in the materials in-
cluded in owr study, there is a risk of insufficient correction, unnecessary corection, or even overcorrection, resultling in
4 decision that is distorted as a resull of the adjustment, but simply in the opposite direction. [FN142] Testing might mit-
igate this problem by *1230 helping judges nppreciate how much compensation or correction is needed,

The results of our study are thus somewhat surprising in (hat the white judges' corrections in the case in which the de-
fendanl's race was explicit scemed to be neither loo much nor too little. On average, these judges treated white and black
defendants about the same. This result cannot, however, reasonably be taken as meaning that judges correct for the influ-
ence ol implicit bias perfectly in all cases in which they attempt to do so. We presented only one scenario—other cases
might preduce overcompensation or undercompensation. And individual judges ere apt to vary in terms of their willing-
ness or ability to correct for the influence of unconscious racial bies. Also, the white judges were slightly less harsh on
the black defendants. The difference simply failed to rise to the level of statistical significance, as it was small (only six
perceniage peints), Had we collected data on a thousand judpges rather than a hundred, we might have begun to observe

some overcompensation or undercompensation.

C. Auditing

The criminal justice system could also implement an auditing propram to evaluate the decisions of individual judges
in order to delermine whether they appear to be influenced by implicit bias. Far example, judpes' diserctionary determin-
ations, such as bail-setting, scnlencing, or child-custody allocation, could be audiled periodically to determine whether
they exhibit pattemns indicative of implicit bias. Such propasals have been suggested as correctives for umpires in Major
League Baseball and referees in the National Basketball Association after both groups displayed evidence of racial bias

in their judgments. [FN143}

Auditing could provide a couple of benefits. First, it would obviously increase the available data regarding the extent
to which bias affects judicinl decisionmaking. Second, it could enhance the accountability of judicial decisionmaking,
(FN144] Unfortunately, judges opernte in an institutional context that provides little accountability, at least in the sense
that they receive little prompt and vseful feedback,*1231 {FN145] Existing forms of accountabilily, such as appellate re-
view or relention elections, primarily focus on a judge's performance in a particular case, not on the syslematic study of
long-lerm pattemns within a judge's performance that might reveal implicit bias, [FN146]

D. Altering Courtroom Practices

In addition to providing training or implementing auditing programs, the criminal justice system could also aler
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practices in the courtroom to minimize the untoward impact of unconscious bias. For example, the system could expand
the use of three-judge courts. [FN147) Research reveals that improving the diversity of appellate court panels can affect
outcomes. One study found that “adding a female judge to the panel more than doubled the probability that a male judge
ruled for the plaintiff in sexual harassment cases . . . and nearly tripled this probability in sex discrimination cases.”
[FN148] in trial courts, judges typically decide such issues alone, so adopting this mechanism would require major strue-
tural changes. Although convening a three-judge trial court was once required by statute when the constitutionality of a
state's statute was at issuc, [FN149] three-judge trial courts arc virtually nonexisteni today. [FIN150]} The inefficiency of
having three judges decide cases that one judge might be able to decide nearly as well led 1o their demise, and this meas-

urc might simply be too costly to resurrect.

Another possibility would be 10 increase the depth of appellate scrutiny, such as by employing de novo review rather
than clear emor review, in cases in which particular trial court findings of fact might be tainted by implicit bias. For ex-
ample, there is some evidence that male judges may be less hospitable 1o sex discrimination cleims than they ought to be,
[FN151] IF that bins does exist, less deferential appeliate review by a diverse panel might offer a partial solution.

*1232 Conclusion

Our study contains both bad news and good news about implicit bieses among judges. As expected, we found that
judpes, like the rest of us, possess implicit binses. We also found that these binses have the potential to influence judg-
ments in criminal cases, at least in those circumsiances where judges are not guarding against them. On the other hand,
we found that the judges managed, for the most part, to avoid the influence of unconscious binses when they were 1old of

the defendant's race,

The presence of implicit racial bius among judges--even if its impact on actual cases is uncertain--should sound a
cautionary note for those involved in the criminal justice system. To prevent implicit biases from influencing actual
cases, we have identified several reforms that the criminal justice system could implement, ranging from relatively inex-
pensive measures, like implementing focused judicial training and testing, to relatively expensive measures, like altering
courtroom practices. To render justice blind, as it is supposed to be, these reforms are worth considering.

*1233 Appendix A: Materials

Shoplifter Case

You are presiding over a case involving criminal charges against a juvenile, William T. William is a 13-year-old who
was arrested for shoplifiing in a large, upscale toy store in . He has no prior record, You are trying to get a sense of
the case and the only facts available to you follow:

According 1o a store clerk, on Saturday, April 2, at about two o'clock in the afiernoon, the clerk observed Wil-
liam putting videogames under his shirt. The clerk rang for a security guard, but before the guard arrived, the boy
started (o leave the stare. When the clerk grabbed William, the boy dropped the toys and kicked him in an attempi
to escape. A uniformed security guard arrived as the clerk let go of William, and when the guard lold the boy to
stop, he did.

According to the security guard, when he arrived he observed five ilems on the floor in front of William. The prices
of those items together added up to $90. He said that William told him that he was shopping, and showed him 310 he had
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brought along with which 1o make purchases. William claimed that he had used his shirt as a sort of pouch to hold the
items he was looking at. William also told the puard he was startled when grabbed by someonc from behind, and then

tripped, but that he did not kick anyone.

1. In your opinion, without regard to the options actually available in this kind of situation, what would be the most
appropriate disposition of this case?

1) Dismiss it with an oral warning
2) Adjourn the case in contemplation of dismissal {(assuming William gets in no further troublc)
3) Put William on probation for six months or less
____4) Put William on probation for more than six months
5) Commit William to a juvenile detention facility for six months or less
6) Commit William to a juvenile detention facility for more than six months

7)) Transfer Wiltiam to adult court

2. In your opinion, on a scale of one to seven, how likely is it that William will later commit a crime similar to the
one with which he is charged?

Very Likely Not at all Likely
1234567

*1234 3. In your opinion, on a scale of one to seven, how likely is it that William will commit more serious crimes in
the future?

Very Likely Not at all Likely
1234567

Robbery Case

You are presiding over a case involving criminal charges against a juvenile, Michael 8., who was arvested for armed
robbery of a pas station when he was two days shy of his seventeenth birthday. He has one prior arrest for a fight in the
school lunchroom the previous year. You are trying to get a sense of the case and the only facts available (o you follow:

According to the gas station clerk, on Friday, March 17, ot about seven in the evening, she heard a male voice
say, “Don't look at me, but give me the money.” She kept her eyes down, and as she opencd the cash register, the
man said, “I could shoot you, don'l think [ won't.” She handed him the drawer's contents ($267.60) and saw him
run out the door with n gun. After he jumped into the passenger side of n car and it leR, she called the police.

According tc the responding officer, the clerk could not identify the robber, but a customer snid he thought he recog-
nized Michael, and gave the officer Michacl's name and address. Michael's mother was home, and at nine forty-five, Mi-
chael walked in the door, was given Mirandn wamings, and waived his rights. He first stoted that he had just been
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hanging around with fricnds, not doing anything special. After the officer asked who the friends were, Michael admitted
that he had walked into the gas station with a gun. He told the officer that he said to the clerk, “Give me the money,
please. 1 don't want to hurt you.” Michael insisted that the gun was not loaded and that he no longer had it. He said that
the money was gone, that he was sorry, and would pay it back. When asked why he did it, Michael said that his fricnds
had dared him, but he would not reveal who those friends were, or to whom the gun belonged.

1. In your opinion, without regard to the options actually available in this kind of situation, what would be the most
appropriate disposition of this case?

__ 1) Dismiss it with on oral waming
_2) Adjourn the case in contemplation of dismissal (assuming Michael gets in no further trouble)
___3) Put Michacl on probation for six months or less
4) Put Michael on probation for more than six months
*1235 _5) Commit Michael to o juvenile detention facility for six months or less
 6) Commit Michael 10 a juvenile detention facility for more than six months

_7) Transfer Michael to adull court

2. In your opinion, on a scale of one to seven, how likely is it that Michael will Jater commit a crime stmilar to the
one with which he is charged?

Very Likely Not at all Likely
1234567

3. In your opinion, on a scalc of one 1o seven, how likely is it that Michael will commit more serious crimes in the fu-
ture?

Very Likely Not at all Likely
1234567

Battery Case
Defendant: André Barkiey, 607, 175 |bs., African American male, 18 years old, student

Alleged Victim: Matthew Clinton, 6'2", 185 Ibs., Caucasian male, 16 years old, student

Charge: One Counl of Battery with Serious Bodily Injury

Prosecution

The prosecution claims that André Barkley is guilty of battery with serious bodily injury. Barkley was (he slarting
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point guard on the high schoal basketball team, but the team had been struggling, and the coach decided to bench him in
favor of n younger, less cxperienced player named Maitthew Clinton. Before the first game after the linecup change,
Barkley approached Clinton in the locker room and began yelling at him. Witnesses explain that the frustrated defendant
told Clinton, “You aren't half the player 1 amn, you must be kissing Coachy's ass pretty hard lo be starting.”

When other teammates stepped between the two players, Barkley told them to get out of the way, When two other
players then grabbed Barkley and tricd to restrain him, the defendant threw them off, pushed Clinton into a row of lock-
ers, and ran ouwt of the room, according to prosecution witnesses, As a result of this fall, two of Clinton's 1eeth were
chipped and he was knacked unconscious, The prosecution claims that Barkley has shown no remorse for his crime, and

has even cxpressed to friends that Clinton “only got what he had coming.”

*1236 Defense

The defense claims that Barkley was merely acting in self-defense, and that Clinton's injuries werce accidenta). Ac-
cording to an assistant conch, Barkley did not get along with many people on the team and had been the subject of ob-
scene remarks and unfair criticism (rom many of his tjeammates throughout the season. Barkley claims that he was afraid
for his own safety during the altercation in the locker room and “definitely felt ganged up on.”

Barkley admits he “might have been nggressive towards Matihew and started the whole thing,” but says that he was
just frustrated and the argument was “nothing that should have started a big locker room fight or anything.” Barkley
claims that when several other players grabbed him from behind for no reason, he tried to break free and must have acci-
dentally knocked into Clinton in the attempl to get out of the locker room. He explained that the reason he never apolo-
gized to Clinton in the hospilal was that he “didn't think he'd want to see me,” but Barkley did say he “was truly, truly
sorry” that Clinton had been injured.

1. Based on the available evidence, if this were a bench trial, would you convict the defendant?
Yes No

2. How confident are you that your judgment is correct?

Very Confident Not at all Confident

123456789

Demographic Questions Provided to Judges What is the tille of the judicial pesition you cumently hold?

How many ycars have you served as a Judge (in any position)?
__years
Please identify your gender:
male  female

During your judicial career, opproximately what percentage of your time has been devoted to the following areas:
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~ Criminal cases
Civil cases
__ Fomily law cascs
_ Probate or trusts
____ Other
*1237 Which of the 1wo major pelitical parties in the United States most closely matches your own political beliefs?
The Republican Party
_The Demaocratic Party
Plense identify your race (Check all that apply)
____ White (non-Hispanic)
__ Black or African American
Hispanic or Latino
Asian
_Nutive American or Pacific Istander

~ Other

*1238 Appendix B: AT Procedure

We used seven rounds of trials (o produce the AT scose. Rounds one, two, three, five, and six are essentially practice
rounds designed to minimize order effects and variation associated with unfamiliarity with the task. The study begins
with one round in which the participants only sort black and white faces. [n this round the word “White" appeared in the
upper left and the word “Black™ appeared in the upper right of the screen. In each trinl, one of ten faces, five white and
five black, appeared in the middle of the screen. [FN152] The faces appeared at random, although an equal number of

white and biack faces appeared in the sixteen trials. [FN153]

The instructions before cach round informed the judpes as to what they would be sorting in the upcoming round. For
example, in the first round, the instructions indicated that the judpe should press the “E" key (labeled with a red dot} if a
white face appeared and the “I" key (also labeled with a red dot) if o block face appeared. The materials also state that if
the judge pressed the correct key, the next face would appear: if the judge pressed the wrang key, a red "X™ would ap-
pear. These instructions were similar in all seven rounds of the IAT. [FN154]

The remaining six rounds were similar 1o the first, although they varied the stimuli and categories. In the second
round, instead of the *123% binck and white faces, the computer presented good ond bad words, These consisted of seven
words with positive associations (Joy, Love, Pence, Wonderful, Pleasure, Friend, Laughter, Happy) and seven words with
negative associalions {Agony, Terrible, Horrible, Nasty, Evil, War, Awful, Failure). Like the laces, these words werc
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teken from previous work on the IAT. Throughout the trials in the second round, the word “Good" remained in the up-
per-left of the computer screen and the word “Bad” remained in the upper-right of the computer screen. The judges were
instructed in a similar fashion to round one, to press the "E” key when a good word appeared in the center of the screen
and to press the “I" key when a bad word appcared in the center of the screen.

The third round combined the tasks in the first two rounds. The words “While or Good™ appeared in the upper-lefl of
the computer screen and the words “Black or Bed™ appeared in the upper-right of the computer screen. Thus, the task
presented both cotegories in the same spatial location as they hod been in the first two rounds. The instructions indicated
to (he judge that either a white or black face or o good or bad word would appear in the center of the compuler screen.
The instructions continued that the judges should press the “E” key if either a white face or a good word appeared and
the “[" key if cither a black fice or a bad word appecared. Although the computer selected randomly from the faces and
concept words, the computer presented an equal number of names and faces of both types. We presented the judges with

sixleen trials of this task

Round four was identical to round three in every respect except that the computer presented forty trials, rather than
sixteen.

Round five prepared the judges for the reverse association. To creste the reversal, the spatial locations of the good
and bad words were reversed. The word “Bad” was maoved 1o the lefl and the word “Good"” was moved to the right. The
fifih round was thus identical to the sccond round in that the computer presented only the good and bad words, but that
the computer presented the words in their new locations, The instructions were also identical to those of round two ex-
cept thal they identified the new locations and corresponding response keys for the words.

The penultimate round paired the good and bad words in their new locations with the black and white labels in their
original location. Thus, the words “White or Bad" appeared in the upper left and the words “Black or Good" appeured in
the upper right. The instructions resembled those for rounds three and four. They indicated, however, that judges should
peess the “E” key if a white face or bad word appeared and to press the “I' key if a black face or good word *1248 ap-
pearcd. Round six, like the other practice rounds, consisted of sixteen trials.

Round seven was identical to round six in every respect except that the computer presented forty frials, rather than
sixteen. The computer recorded the reaction times between the presentation of the stimuli and the time of the correct re-
sponse for all judges in ali rounds. The computer also recorded which stimuli it presented and whether an error occurred.

*1241 Appendix C: IAT Scoring

Scoring the IAT requires rescarchers to make several judgments about the data. It requires deciding which of the sev-
en rounds to use (some studies make use of the practice rounds); how to manage latencies that seem too Jang or too short;
how 1o assess erroneous responses; how to identify and score participants who respond too slowly, 10o quickly, or made
too many errors; whether lo standardize the responses; and whether (o use every round in a trial {(or drop the first two,
which commonly produce excessively long latencies). Greenwald and his colleagues tested essentially all variations on
answers to these issues and produced 2 scoring method that they believe maximizes the correlation between the 1AT and

observed behavior, [FN133)

We used two different scoring methods, First, for each judge, we calculated the differcnce between the average
latency in the stereotype-congruent rounds in which the judges sorted white/good versus black/bad and the average
latency in the stercolype-incongnuent rounds in which the judges sorted white/bad versus black/peod. This procedure fol-
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lows the method that other researchers have used in reporting data from bundreds of thousands of participunis collected
on the [nternet. [FN156) Hence, we can compare this average score with that of large groups of ordinary adulis. (We de-

scribe this procedure at greater length below,)

In an exhaustive review of IAT methodology, however, Greenwald and his colleagues concluded that the average dif-
ference might not be the best measure of implicit associations, [FIN157] These researchers found that people who are
slower on the task produce larger diffecences in their IAT scores. [FN158] This tendency confounds the AT score, as
people who are simply less facile with » keyboard will appear to have stronger siereotypic sssociations. Furthermorc,
Greenwald and his colleagues also found that the average difference did not correlate as well with people's decisions and
behavior as other scoring methods. [FN159] After conducting their review, Greenwald and his colleagues identified a
preferred scoring method, which we followed to assess the correlation between IAT effects and judges' decisions,
(FN160] The method essentially uses the mean difference for each participant divided by the standard *1242 deviation of
that participant's response latencies, although it includes some variations. (We also describe this procedure at greater

length below.)
I. Mean-Difference TAT Score Calculation

To caleulate the mean-dilference IAT score, we largely followed the procedures outlined in Nosek and his col
leagues' report of IAT scores [rom tens of thousands of people collected through the Internet. [FIN161]) We also wanted to
compare our results with the more detailed, contemporary Intemet data collected and reporicd on the “Project Implicit”
website, which appears to use the same scoring methed. [FN162] Because the data in thesc studies come from voluntary
participants who access the site on the Internet, the suthors have adopted & number of techniques for excluding dota from
participants who may have wandered ofT during the study or arc otherwise not fully engaged with the fasks. [FN163]
While such techniques are less appropriate for our participants, who were engaged in person, we followed the Project Im-

plicit scoring methods to facilitate a comparison,

The authars of the Internet study first adjusted raw latency scores that seemed much slower or faster than panicipants
who are fully engaged with the lask. The researchers treat any latency larger than 3000 milliseconds (ms) as 3000 ms,
and any latency shorter than 300 ms as 300 ms. {[FN164] The researchers also eliminated the first two trinls in all rounds
from consideration, having found that these rounds often displayed an erratic patiern of long Intencies-- presumably be-
cause participanis commonly begin the task, and then pause to pet settled in. {FN165] These reseacchers also excluded
participants who failed to perform to certain criteria, They excluded participants who exhibited overall average latencies
in the two critical rounds greater than 1800 ms, or who displayed average latencies in either of the two critical rounds
(four or seven) greater than 1500 ms, [FN166] They also excluded patticipants who produced any critical round in which
more than (wenty-five percent of the laencies were less than 300 ms. [FN167] Finally, they excluded participants who
made more than ten errors in any critical*1243 round. [FN168] These researchers report that these critena resulted in the
exclusion of fifleen percent of their subjects. [FN169] Afier these adjustments end exclusions, these researchers calcu-
lated the mean difference between the critical stereotype-congruent round (either round four or scven) and the stercotype-
incongruent rounds (either round four or seven). [FN170]

We followed these procedures to calculate the mean AT score for the judges in our study. We copped latencies
greater than 3000 ms as 3000 ms, and raised latencies lower than 300 ms to 300 ms. [FN171] We also discarded the first
two rounds from the analysis. We excluded the results of the race IAT from six judges (or 4.5%) who produced cither
mecan [atencies greater than 1800 ms in ane of the two critical rounds of the rmce IAT or a mean across both rounds great-
er than 1500 ms. [FNI172] Similarly, we excluded the results of the gender 1AT from ten judpes (or 7.5%) who vialated
one or both of these criteria. [FN173] Nosek and his colleagues reported that they eliminated two percent of their parti-
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cipants for being too slow, [FN{74] whereas we climinated more. At the same *1244 time, none of the judges in our
studies produced more than a twenty-five percent error rate in either of the critical rounds in either IAT. By contrast,
Nosek and his colleagues eliminated roughly thirteen percent of their participants for having high error rates. [FN175]
The judges were thus slower and more accurate than Nosek and his colleapues' subjects, and overall, the application of
their criteria eliminated fewer judpes than their results would have predicted.

Unlike Nosek and his colleagues, [FN176) we did not randomize the order in which we presented the IAT. That is,
roughly hall’ of the participants in the Intemet sample receive the stereotype-congruent round first, while half receive the
stereotype-incongruent round first. The seven-round IAT is designed to reduce order effects substantially, but neverthe-
less, they remain. Greeawald and his colleagues report that the IAT scores can correlate weakly with the order in which
the materials are presented. [FN177] Randomizing the order would have produced a cleaner measure of the IAT effect
across all judges, but would have reduced the correlation between the IAT score and behavior. [FN178] Hence, all of our
judges received the maoterinls in the same order. On the race IAT, judges receive the stercotype-congruent pairing first
(white/good and black/bad) and on the pender IAT, judges receive the stereotype-incomgruent pairing first
(male/humanities and female/science), Our procedure would have tended to increase the IAT score on the race IAT, as
compared to the sample by Nosek and his colleagues, and decrease the IAT score on the gender IAT.

By using these procedures, we scored judges in exaclly the same methed as Nosek and his colleagues in the data that
they harvested *1245 from the Intemet. Because !aboratory data are obviously different in some respects, we only treated
the data this way for purposes of comparison with the Internet samples, and not for assessing the correlation between the
LAT scores and the decisions that judges made. For the correlations, we calculated a standardized score,

2. Standardized [AT Scorc Calculation

To calculate the standardized IAT score, we followed the procedures recommended by Greenwald and his colleagues.
[FN179] These researchers designed their methods preciscly to improve the rcliability and predictive power of their
measures. [FN180] We use the methods that produced the hipghest comrelations between implicit measures and behaviaral
measures, They differ from the scoring method used to caleulate the mean differences. As noted above, we used the Gre-
enwald methodology to collect the IAT scores. [FN1B1] Following those scoring procedures, we removed single trials
with latencies greater than 10,000 ms (that is, ten seconds) from the analysis. We otherwise lefi low and high values in
the analysis without adjusiment. We made no correction for errors, becsuse our IAT collection methods required the
judges to provide the comrect response before proceeding and hence the latency includes the delay that would result from
an incorrect answer. Error rales were also low, as noled above, Following Greenwald and his colleagues’ scoring method,

we used all of the trials, rather than drapping the first two in the round.

We departed from the method Greenwald and his colleagues endorse, however, in one respeet. Those researchers
suggested using the two paired practice rounds (rounds three and six) in the analysis. [FN182] They reporied thal using
this data produced slightly higher correlations between the 1AT scores and explicit choices, [FN183] We found, however,
that latencies in the practice rounds were highly erratic. A high percentage of the trials eliminated for being greater than
10,000 ms were in the trial rounds. [FN184] Even with these observations removed, the average standard deviation in the
Iwo practice rounds on the race *1246 IAT was aver one second (1064 ms), as compared to 596 ms in the trial rounds,
This suggested to us that we ought not 10 use the practice rounds in the analysis. The practice rounds of the gender IAT
were more stable. The standard deviation from the practice rounds (724 ms) was much closer to that of the trial rounds
{560 ms). Even though the practice rounds in the gender IAT scemed more stable, for consistency, we dropped these as
well. Our mensure of the JAT effect for purposes of correlating the JAT scores with judges' decisions was therefore the
average diflerence between the stereotype-congruent round and the stercotype-incongruent round divided by the standard
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deviation of latencies in both rounds combined. Following Greenwald and his colleagues, we call the measure d',

Because the latencies that we obscrved seemed slower than those which have been observed in the Intemet study, we
assessed the correlation between our two AT measures and the mean latency. The cormrelation coefficients between the
mean differences and the overall latency were 0.305 on the race [AT and 0.361 on the gender JIAT, These correlations are
high enough to indicate that our judges have higher IAT scores than other populations simply because they were some-
what slower, [FN185] The stondardized IAT measure using only the trial rounds, however, produced correlations of only
0.046 and 0.002 with the overall mean fatencies for the race and sex [ATs, respectively. Hence, the d' measure provided a
much more reliable measure of the IAT effect than the mean difference.
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950-53 (labeling studies of implicit bias s studies of biases in reaction times); and novel brain-imaging techniques, sec,
e.g., Efizabeth A. Phelps et al.,, Performance on Indirect Measures of Race Evaluation Predicts Amypdala Activation, 12

J. Cognitive Neurosci. 729, 725-30 (2000).

[FN10]). Alexander R. Green et al., Implicit Bins Among Physicians and Its Prediction of Thrombolysis Decisions for
Black and White Patients, 22 I. Gen. Intemal Med. 1231, 1231-32 (2007).

[FNI11]. Sec Grecnwald & Krieger, supra note 6, at 952,

[FN12]. See, e.g., Michael Orey, Whitc Men Can't Heip it, Bus. Wk., May 15, 2006, at 54 {discussing the role of expert
wilness testimony on “unconscious bias theory” in gender and race employment discrimination cases); Diane Cole, Don't
Race to Judgment, U.S. News & World Rep., Dec. 26, 2005/Jan. 2, 20086, at 90.

[FN13]. See Project Implicit, General Information, hitp:// www.projectimplicit.net/generalinfo.php (last visited Mar. 9,
2009) {“Visitors have completed more than 4.5 million demonsiration tests since 1998, currently averaging over 15,000
(ests completed each week.”).

{FN14). Greenwald & Krieger, supra nole 6, at 952-53 (describing the basic IAT technique).

[FN15]. See Online Psychology Laboratory, Implicit Association Test {Race}, ht-
tp:/fopl.apa.org/Expenments/About! Aboull ATRace. aspx (last visited Mar, 9, 2009),

{FNI6). See id.

[FN17]. Sece Brian A. Nosek et al., Harvesting Implicit Group Attitudes and Beliefs from a Demonstration Web Site, 6
Group Dynamics 101, 105 (2002) (rcporting data indicating that white adults taking the IAT strongly favored the white/

pood versus the black/bad pairing on the [AT).
[FN18). Id. at 104.

[FN13]. Id. at 105.

[FN20). Id.
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{FN21]. Id. Throughout, we adopt the convention that a “strong” bias means a lendency to favor one pairing over another
on the AT by over three-quarters of a standard deviation, a “small” bias means an effect of less than onc-quarter of a
standard deviation, ond 8 “moderate™ effect means an effect that is in between one-quarter and three-quarters of o stand-

ard deviation.
[FN22j. 1d.
[FN23]. Id.

[FN24]. Td. at [ 10.

[FN25]. See Hal R, Arkes & Philip E. Tetlock, Attributions of Implicit Prejudice, or “Would Jesse Jackson ‘Fail® the Im-
plicit Association Test?,” 15 Psychol. Inquiry 257, 257-58 (2004) (arguing that the IAT does not measure bias or preju-
dice); Mahzarin R. Banaji et al., No Place for Nostalgin in Science: A Response 1o Arkes and Tetlock, 15 Psychol. In-
guiry 279, 279 (2004} (responding to the arguments of Arkes and Tetlock).

[FN26]. See J. Ridley Stroop, Studics of Interference in Seral Verbal Reactions, 18 J. Experimental Psychol. 643,
659-60 (1935) (presenting evidence that words colored differently from their semantic meaning are difficult to read),

[FN27). See Project Implicit, supra note 13.

[FN28]. 1d.

[FN29). See Anthony G. Greenwald et al., Understanding and Using the Implicit Association Test: L. An Improved Scor-
ing Algorithm, 85 J. Personulity & Soc. Psychol. 197, 209-11 (2003) (discussing mechanisms for reducing order effects);

see aiso Anthony G. Greenwald & Brian A. Nosek, Health of the Implicit Associntion Test at Age 3, 48 Zeitschrift filr
Experimentelle Psychologie 85, 87 (2001) (“Subject handedness was found to have essentially zero relation to magnitude

of the race JAT effect.™).

[FN30]. Sce, e.g., Snmuel R. Bagenstos, Implicit Bias, “Science,” and Antidiscrimination Law, | Harv. L. & Pol'y Rev.
477, 477 (2007); Greenwold et al., supra note 29, at 199-200.

[FN31). Anthony G. Greenwald et al., Understanding and Using the Implicit Association Test: III. Mela-Analysis of Pre-
dictive Validity, J. Personality & Soc. Psychol. (forthcoming 2009).

[FN32]. Note that some of the papers Greenwald and his co-authors include in their analysis report multiple studies using
independent samples of subjects. Id. (manuscript at 10, 21).

[FN33]. 1d. {manuscript at 21).
[FN34). To be precise, the square of the correlation coefficient of 0.24 is 0.0576, which we round up to 6%,

[FN35). See Nat'l Cir. for State Courts, Examining the Work of Statc Courts, 2006, at 45.46 {Robert C. LaFountain et al,
eds., 2006), http:// www.nesconline.org/D_Research/esp/2006_files/EWSC-2007WhaleDocument.pdf (providing duta for
criminal cases entering state courts in 2005).

(FN36). Admin. O, of the U.S. Courts, Federal Judicial Caseload Statistics: March 31, 2007, at 58 1bl.D (2007), hitp://
www.uscourts.gov/caseload2007/tables/DO0CMar07.pdl (observing U.S. district courts 1o have 71,652 and 69,697 cases
pending in the twelve-month periods ending March 31, 2006 and 2007, respectively).

& 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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[FN37). Kang & Banaji, supra note 7, at 1073,

{FN38). See lennifer Eberhardt et al.,, Looking Deathworlhy: Perceived Stercotypicelity of Black Defendants Predicts
Capital-Sentencing Outcomes, 17 Psychol. Sci. 383, 384 (2006) (“Defendants whose sppearance was perceived as more
stereotypically Black were more likely to receive a death sentence than defendants whose appearance was perceived as
less stercotypically Black.™).

[FN39]. See Jack Glaser & Eric D. Knowles, Implicit Motivation to Control Prejudice, 44 J, Experimental Soc. Psychol.
164, 164-65, 170-71 (2008).

[FN40). See Bridget C. Dunton & Russell H. Fazio, An Individual Difference Measure of Motivation to Control Preju-
diced Reactions, 23 Personality & Soc. Psychol. Bull. 316, 324-26 (1997); E. Ashby Plant & Patricia G. Devine, Inlemal
and External Motivation to Respond Without Prejudice, 75 ). Personality & Soc. Psychol. 811, 824-28 (1998).

[FN41). See John A. Bargh, The Cognitive Monster: The Case Against the Contsollability of Automatic Stereotype Ef-
feets, in Dual-Process Theories in Social Psychology 361, 375-78 (Shelly Chaiken & Yaacov Trope eds., 1999); Patricin
G. Devine et al., The Regulation of Explicit and Implicit Rece Bias: The Role of Motivations to Respond Without Preju-
dice, 82 J. Personality & Soc. Psychol. 835, 845-47 (2002); John F. Dovidio et al., On the Nature of Prejudice: Automat-
ic and Controlled Processes, 33 J. Experimental Soc. Psychol. 510, 535-36 (1997); Russell H. Fazio et al,, Variability in
Automalic Activation as an Unobtrusive Measure of Racial Attitudes: A Bona Fide Pipcline?, 69 J. Personality & Soc.

Psychol. 1013, 1025-26 (1995).
{FN42]. Green et al., supra note 10.

[FN43]. Id. at 1232-33.

[FN44). 1d. ot 1235. The rescarchers also found that white doctors who express white preferences on the IAT were more
likely to diagnose black patients thun white palients as having coronary arlery disease, based upon the same symptoms.
Id. at 1234-35. Indeed, the doctors offered the appropriate ireatment--thrombolysis—~to an equal number of black patients
as white patients! Id. As the authors rightly point out, this does not mean there was no disparity; among patients who
were diagnosed as suffering from coronary artery disease, black patients were less likely to be offered the appropriate
treatment. Id. Tt is at least curious, however, that doclors with implicit white preferences would be more likely to dia-
gnose coronasy artery disease for black patients than white patients, but less likely to treal it, The diagnosis disparity runs
in the opposite direction of the treatment-for-diagnosis disparity, and ultimately, the two effects actually cancel cach oth-
er out. Id, at 1236-37, Of course, if doctors behaved the same way in the real world, black and white patients who presen-
ted the same symptoms would be treated in the same way. Thus, though the IAT predicted discriminatory acts, implicit
bias does not seem to result in discrimination overall. Id. at 1234-37, This aspect of the study has been the source of
some debate. See John Tierney, In Bias Test, Shades of Gray, N.Y, Times, Nov. 18, 2008, at D1. One other recent study
also shows no correlation between measures of implicit bias and medical decisions among physicians. Sec Janice A.
Sabin et al., Physician Implicit Attitudes and Stereotypes About Race and Quality of Medical Care, 46 Med. Care 678,
682 (2008) (*We did not find & relationship between difference in trestment recommendations by patient race and impli-

cit measures.”).
[FN435). Green et ai., supra note 10, at 1235,

(FN46). 1d. at 1237.
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IFN47), Glaser & Knowles, supra note 39, at 167-71.

[FN48). Joshua Correll et al., The Police Officer’s Dilemma: Using Ethnicity to Disambiguate Potentially Threatening In-
dividuals, 83 J, Personality & Soc. Psychol. 1314, 1315-17 (2002).

(FN49}. Id. at 1315-16.
[FN50). 1d. at 1320.
[FNSH. Id. at 1320-21; Glaser & Knowles, supr note 39, at 168-69,

[FN52). Glaser & Knowles, supra note 39, at 169-70.
[FN33]. Id. at 171,

[FN34]. Robert W, Livingstion, When Motivation Isn't Enough: Evidence of Unintentional Deliberative Discrimination
Under Condilions of Response Ambiguity 9-10 (2002) {unpublished manuscript, on file with the Noire Dame Low Re- view),

[FN55}, See Amd Florack ¢t al., Der Einfluss Wahrgenommener Bedrohung auf die Nutzung Aulomatischer Assoziation-
en bei der Personenbeurteilung [The Impact of Perceived Threat on the Use of Automatic Associations in Person Judg-

ments], 32 Zeitschrift fUr Sozinlpsychologie 249 (2001).
[FN56]. Id. at 255 tbl.1.

[FN57]. We recognize that we have emphasized disparities concerning black Americans, rather than other races. We have
done so for threc reasons. First, even though Latinos, Native Americans, and Asian Americans are also tarpets of racism,
both explicit and implicit, in the United States some of the most siriking disparities invelve black Americans in the legal
system. Second, the research on the IAT has emphasized biases concerning black Americans as well. Third, our sample
of judges includes a farge group of black American judges, but few Latinos, few Asian Americans, and no Native Amer-
icans. We thus cannot draw any conclusions about the reactions of judges of these ethnicitics. We therefore focus our at-
{ention here on biases involving black Americans.

[FN5B]. See Chris Guthric et al., Blinking on the Beach: How Judges Decide Cases, 93 Comell L. Rev. 1, 13 (2007)
[hereinafter Guihrie et al., How Judges Decide]; Chris Guthrie ¢t al., Inside the Judicial Mind, 86 Comell L. Rev. 777,
814-15 (2001) [hereinafler Guihrie el al., Judicial Mind); Jefirey J. Rachlinski et al., Inside the Bankruplcy Judge's Mind,
86 B,U, L. Rev, 1227, 1256-59 (2006); Andrew J, Wistrich et ul., Con Judges lgnore Inadmissible Information? The Dif-
ficulty of Deliberately Disregarding, 153 U. Pa. L. Rev. 1251, 1323-24 {2005).

[FN39]. At two of the conferences, we collected data from judges attending a plenary session. At the third, we collected
data from judges attending an optional session,

[FNGO]. Their concerns might be justified. Some of our previous work has been reported in the New York Times and the
American Bar Association Journal, among other places. Sce, e.g., Patricia Cohen, Judicial Reasoning Is All Too Human,
N.Y, Times, June 30, 2001, at B7; Debra Cassens Weiss, Judges Flunk Story Problem Test, Showing Intuitive Decision-
Making, A.B.A. I, Feb. 19, 2008, https://abajournal.com/newsfjudges_flunk_story_problem test showing  intuit-
ive_decision_making/. The latter report leads with the unfortunate headline *Judges Flunk Story Problem Test,” which
casts the judges in a more negative light than the data warrant. Interest in the present Article is sufficiently high that, des-
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pite our own efforts to limit its use before it was finalized, it wes cited by Judge Jack Weinstein in a published opinion,
Uniled States v, Taveras, 424 F. Supp, 2d 446, 462 (E.D.N.Y. 2006), and discussed at length in a recent volume of the

Annual Review of Law and Sacial Science, Lane el nl,, supra note 6, at 441-485,

[FNG1), Eighty judges atiended the session at which we collected data, but we excluded tlen from our study. We excluded
one judge at his or her request. We excluded nine other judges becouse they failed to provide us with demogrophic in-
formation. We believe that these failures were largely accidental, To complete the demographic page, the judges had to
return to the written malerials after compleling the final IAT, and these nine judges failed to do so. We did not realize
that this process would cause problems at our prescntation in the eastern jurisdiction, and hence we did not obtnin this
data. In the subsequent presentations, we made sure that the judges completed the Inst page as we collected the surveys.

[FN62). Forty-cight judges attended the session at which we collecied the data, but we excluded three from our study.
One judge neglected to provide demographic information, and we lost the data for two other judges due to a computer

malfunction.

[FNG3). Over ninety percent of the judges in the eastern jurisdiction atiended this conference (although, as noted, we did
not obtain data from all of them). Attendance was lower among the western judges; the sample includes roughly half of
the judges in their jurisdiction. These judges' willingness to participate in our study was thus unlikely to have been af-
fected by their interest (or lack thereof) in the content of the malerial. In fact, the judges were not aware of the subject
maiter of the talk before the session began. This was not our first presentation to the eastern judges. Three years earlier,
we had presented o completely different set of materials to the same educational confersnce, Some of the resulis from
that ecarlier session have been published, also without identifying the jurisdiction. Wistrich el al., supra note 58, at
1279-81. Many of the judges were thercfore familiar with our methods, although the present study differs from our earli-
er work, Qur prior work dealt largely with judicial reliance on heuristics in making judgments, whereas this research is
entirely devoted to the influence of race and gender on judgment. This was our first presentation to the westemn judges.
The regional judges differed from the eastern and western judges in that they opled not only to ottend the judicial educa-
tion conference at which we spoke but also to attend our optional session,

[FN64). We include these questions below in Appendix A.

[FN65]. The computer tasks were all conducted on laplop computers rented for the purpose of running the experiment.
They were all relatively contemporary machines of similar makes, At the castern and wesiern sessions, all were Hewlelt-
Packard NX9010; at the regional conference, they were IBM ThinkPads. All hed fificen-inch screens. The software to
run the tnsks was designed with o program called Inquisit 2.0, created specifically for measuring implicit associations by
a company celled Millisecond Softwarce. Sce Inquisil, hitp:// www.millisecond.com (last visited Mar. 7, 2009).

[FN66]. The insiructions on the survey were as follows:

Many of the points to be discussed at this session are best experienced directly. We therefore ask that before the ses-
sion starts, you participate in a series of exercises on the laplop computer and evaluate o series of hypothetical cases in
the pages that follow. (Participation in all aspects of this exercise is voluntary, of course.} Please do not discuss these
materials while you are participating. We shall collect these surveys before the discussion and present the resulls during
the session.

The first porl of the exercise consists of o computer task. Pleuse do not begin the task or turn this page until asked to
do sa.

The instructions on the computer screen were:

JURISDICTION: Judicial Education Conference, DATE

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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We shall begin by making announcements as o the nature of this exercise,
Please DO NOT BEGIN until after the announcements.
After the snnouncements, please press the space bar to begin,

[FNG67]. Judge Wistrich conducted the introduction at the eastern and western canferences: Professor Ruchlinski did it at
the regional conference,

[FNGE]. We aiso conducted an AT related to gender after the race IAT, but do not report those results hece.

[FN69]. We also included a scenario in which we manipulated the gender of a target legal actor as the third scenario. We
do nol report these results here.

[FN70]. The: order of the materials was thus as follows: the priming lask; the wrilten scenario of the shoplifier; the writ-
ten scenario of the armed robber; the gender scenario (not reported here); the battery case; the race IAT; the gender IAT
(not reporied here); and the demographics page.

(FN71]. We analyzed the three groups of judges separately, but there were no significant differences between the judges,
except as noted below, so we have kept them together throughowt dhe analysis. Similarly, we found no differences
between the judges on the basis of the gender, political affiliation, or experience. Because previous research on the IAT
suggesis that Latinos score somewhal closer to black Americans on the IAT we used, we combined the few Latino judges
with the black judges for these analyses. Nosek el al,, supra note 17, at 110 tbl.2, Similarly, we combined the Asian
American judges with the white judges,

IFN72]. The cxact instructions at the outset of the [AT were a5 follows:
The remaining computer tasks involve making CATEGORY JUDGMENTS,
Once the tasks begin, 2 word or words describing the CATEGORIES will appear in the upper lefl and upper right

corners of the compuler screen.
A TARGET word or picture will also be displayed in the center of the screen, which you must assign (o one of the

two categories
Please respond AS RAPIDLY AS POSSIBLE, but don't respond so fast that you meke many errors. (Occasional er-

rors are okay.)
An X" will appear when you make an error. Whenever the “X" appears, correct the mistake by pressing, the other key,

[FN73]. For a more detailed account of our IAT procedure, see Appendix B,

[FN74). See, e.g., Nosek et al., supra note 17, at 104-05 (reporting average differences in response latencies among large
samples of subjects obtained through the Internet).

[FN75]. See Greenwald et al., supra nate 29, at 209-1¢ (describing standardized measures), The full sccount of our scor-
ing methods is included as Appendix C.

[FN76). The specific statistical result was: ((82) = 4.94, p < .0001. Throughout this Article, we reserve the use of the
words “significant” and “significantly” for statistical significance.

[FN77). The specilic statistical result was: 1(42) = 0.18, p = .86, In conducting this test, we took the effect size among the

Intemet sample of 0.16 standard deviations to be the “population” effect size among block participants on the Internet,
ond tested whether our observed difference, with our observed standard deviation, would be likely to be reliably higher
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or Jower than the effect in the Intemet data, The priming condition did not appear o affect the judpes' IAT scores. Also,
the judges themselves varied somewhat in their IAT scores. White judges in the eastern jurisdiction expressed an average
standardized preference of 0.33, compared to 0.48 and 0.55 in the westem jurisdiction and the regional conferences, re-
spectively. These differences were marginally significant, Because the block judges in our study were concentrated
largely in the eastern jurisdiction, similar tests for variations among these judges would not be reliable.

[FN78). The specific statistical result was: (84) = 226, p = .026, We compared our results to those of the Intemnet
sample reported in Nosek et al., supra note 17, at 105. In making this comparison, we took the cffect sizc among the In.
ternet sample of (.83 standard deviations to be the “population” effect size among white participanis on the Intemet, and
tested whether our observed difference, with our observed standard deviation, would likely be reliably higher or lower

than the effect in the Internet data.

[FN79]. We selected data collection and scoring procedures so as to minimize the effects of order of presentation. Green-
wald and his fetflow authors reported that the effect of order of presentalion is less than one percent, using the methods
we followed. See Greenwald el al., supra nole 29, at 210 th].2.

[FN80). See id. at 200 (“IAT effects will be artificially larger for any subjects who respond slowly.”).

[FNBL]. Throughout this Article we follow the convention of using the terms “black™ and “white” to denote race, as the
terms more closely reflect the faces in the IAT, the instructions in the IAT (which refer to black and white}, and might
more closely reflect how the black judges would describe themselves (although there would be variation on this). When
referring to the criminal delendants, however, we use African American and Coucasian, following the references men-

tioned in the hypothetical cases.
[FN82], Grahum & Lowery, supra note 9, at 487-88.

[FN83]. At the beginning of the task, three aslerisks appeared in the center of the screen. A sixteen-character letter string
then appeared in one of the four quadrants of the screen. The judges were instructed to press a specific key on the lef-
hand side of the computer (the “E"” key, which was marked with a red dot) when the [ctter siring appeared in one of the
quadranis on the left and to press a specific key on the right-hand side of the computer (the “I" key, which was also
marcked with a red dot) when a word appeared in one of the two quadrants on the right. Reminders as to which key to
press also remained on the computer screen throughout the first task (that is, “press the ‘E’ key for leR” and “press the ‘1
key for right”). When the judges identified the quadrant correctly, the word “correct” would appear in the center in let-
ters. When the judges made an error, the word “error” would appear instead. In either case, the three asterisks would then
replace the words “comrect” or “error” and the task would repcat. The exact instructions the judges saw are below.

Once you begin the first computer task, the screen will go blank, then three asterisks (* * *) will appear in the
cenler. Focus your atlention on these. A string of letters will then appear in the upper-right, lower-right, upper-lefi, or
lower-left portion of the computer screen.

If the string appears on the lefi-hand side (either up or down), press the “E" key.

I the string oppears on the right-hand side (cither up or down), press the “I" key.

IF you correctly identify the position, the screen will flash the word “correct”; il you identify the wrong position, the
screen will flash the word “error.”

The task will then repeat a number of times. Other words may appear with the letter string. Ignore these and try lo
identify the position of the letters as quickly as possible.

When you are ready, press the space bir to begin the task,

[FN84]. Each trial thus procecded as follows: the three asterisks would appear in the cenler of the sercen; 1200 milli-
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seconds later (1.2 seconds) one of the prime words (sclected at random) would appear in one of the four quodrants (at
random as determined by the computer); 153 milliscconds afler that, the letter-string would appear over the prime; this
would remain until the judpe pressed either the “E" or “I" key; then ecither the “correct” or “error” in the center
{depending upon the judge's response) and would remain for roughly one second; then the three asterisks would replace
the word “cosrect” or “error™; and the process would repeat. Due 10 #n error in the computer programming, the judges in
the castern confesence were only exposed to the subliminal prime for sixty-four milliseconds, rather than 153 milli- seconds.

[FNB5]. Graham and Lowery rcported that none of the officers in their study was able to identify the nature of the words
being shown to them. Graham & Lowery, supm note 9, ot 491. We did not ask our judges their assessment of what the

words were,

[FN86]. The words came directly from the Gmhom and Lowery study: graffiti, Herlem, homeboy, jerricurl, minority,
mulatto, negro, rap, segregation, basketball, black, Cosby, gospel, hood, Jamaica, roots, afro, Oprah, Istam, Haiti, pimp,
dreadlocks, plantation, slum, Tyson, welfare, athlele, ghetto, calypso, reggae, thythm, soul, Id. ot 489 n.5.

[FN87). These words also came direclly from Graham and Lowery: baby, enjoyment, heaven, kindness, summer, sunsel,
truth, playful, accident, cofTin, devil, funcral, homor, mosquito, stress, togthache, warmth, trust, sunrise, rainbow, pleas-
ure, paradise, laughter, birthday, virus, paralysis, loneliness, jealousy, hell, execution, death, agony. Graham and Lowery
used neutral words that matched the words associated with black Americans for positive or negative associations. Jd.

[FNB8], Qur study differed (rom that of Graham and Lowery in several ways, any of which might have affecied the res-
ults. First, Graham and Lowery used eighty trials, rather than the sixty we used, Id. at 489-90, Second, because we mn a
large group of judges at the same time, we did not use audible beeps to indicate correct responses. 1d. Third, our hypo-
thetical defendants differed. We did not have access (o the original materials Graham and Lowery used, and so wrole aur
own. See fact paltern infra Appendix A. Fourth, we asked [ewer questions concerning the hypothetical defendants, Al-
though we do not see how any of these differences would necessarily affect the results, priming tasks can be sensitive to
details.

[FN89). The following appeared on the screen:
Thank you for completing the first compuler task.
Now please turn to the wrilten materials,
Please leave this computer on with the screen up,
Afer you have completed four pages of written materials, please press the space bar to continue with the final com-

puter tasks,
In casc a judge accidentally or mistakenly hit the space bar, we added snother intervening page before the second

computer task, which appeared once the space bar was pressed. It read as follows:
If you have completed the four case summaries, please press the space bar to begin the final computer task.

[FN90]. The location of the crime would reveal the jurisdiction and hence we delete it. The locstion was an upscale shop-
ping district.

[FN91]. The exact maiterials for this scenario and oll others are included infra Appendix A.
[FN92]. The options were os follows:

(1) Dismiss it with an oral warning
(2) Adjoum the case in contemplation of dismissal (assuming William gets in no further trouble)
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(3) Put William on probation for six months or less

(4) Put William on probation for more than six months

(5) Commit William to a juvenile detention facility for six months or less

{6) Commit William to a juvenile detention facility for more than six months
(7) Transfer William o adult court.

[FN93]. The results were as follows: Question 1, z=0.51, p = .61; Question 2, z = 0.73, p=.46; Question 3, z=1.09, p = .28,

[FN94). To accomplish this analysis, we conducted an ordered logit regression of the judges' disposition against the
priming condition, the judges' IAT scores, and an interaction of the two. The interaction term reflects the effect of the
AT score on how the prime affected the judge. This term wos marginally significant in the model, z = 1.84, p = .07,

[FN95). For the first secidivism question, z = 1.41, p = .16, On the second recidivism question, z = 1.49, p = .14, On
these questions, the black judges and the white judges seemed to respond in similar ways. We ran the full model
{predictors of prime, race of judge, IAT, and all interactions between these variables) on all three varables as well.

Adding the race-of-judge terms and interactions did not produce any significant effects.

{FN96]. The use of an armed robbery breaks somewhat with Graham and Lowery, who had used two simple property
crimes. See Graham & Lowery, supra note 9, at 490,

[FN97]. The resulis were as follows: Question 1, z = 0.17, p = .87; Question 2, z = 0,09, p=293; and Question 3, z = 1.62,
p=.l1.

[FN9&L, Our findings were: z = [.85, p= .06.

[FN99]. For the first recidivism question, z = 0.62, p = .53; on the second recidivism question, z = 0.54, p = .59. As
above, on these questions, the black judges and the white judges scemed 1o respond in similar ways, We ran the full mod-
el (prediciors of prime, race of judge, IAT, and al interactions between these variables) on all three varinbles as well.

Adding the race-of-judge terms and interactions did not produce any significant effects.

[FN100]. See Graham & Lowery, supra note 9, at 493-94, 406,

[FN101]. Id. Only police officers predicted that the defendant was more likely (o recidivate; parole officers did not show
any differences on this question. 1d.

[FN1G2]. Samuel R. Sommers & Phoebe C. Ellsworth, White Juror Bias: An Investigation of Prejudice Against Black
Defendants in the American Courtroom, 7 Psychol, Pub. Pol'y & L. 201, 216-17 {2001). We thank the authors for gra-
ciously sending us the materials and giving us permission to use them.

[FN103]. We used the same question to elicit verdicts and confidence ratings os the ene Sommers and Glisworth used:
“Based on the available evidence, if this were a bench trial, would you convict the defendamt?" Below this were the
words “Yes" and “No.” Finally, we asked the judges, “How confident are you that your judgment is correct?” Below this
question, the materials presented n nine-point scale, with “1” labeled “Not at all Confident” and *9" labeled “Very Con-
fident.” Id. at 217, sce also infra Appendix A (providing the materials used in our study).

[FN104]. This difference was not statistically significant. Fishers exact test, p = .62,
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[FN103}. The difference between our results and those oblained by Sommers and Ellsworth is significant: 2(1) = 6.74, p
= .01 (using the expecled conviction rates of seventy perceni for Caucasian defendants and ninety percent for African
American defendants, as reported by Sommers & Ellsworth, Sommers & Ellsworth, supra note 102, a1 217).

[FN106]. The analysis consisted of a logistic regression of the verdict against the race of the defendant, the race of the
judge, and the interaction of these twa parameters. The interaction was significant, z = 2,12, p = .03, which was the result
of the differential treatment of the two defendants by the black judpges. The race of the defendant was also significant, z =
2.81, p = .003, indicating that overall, the judges were less likely to convict the African American defendant than the

Caucasian defendant.

[FN1067]), We combined the nine-point confidence measure with the binary outcome 1o create on eighteen-point scale, In
our coding, o “1" comresponded to a judge who was very confident that the defendant should be acquitied, whereas an
“1B" comesponded to a judge who was very confident that the defendant should be convicted. The avernge confidence
that the judges expressed in the defendant's guilt were as follows: while judges judging Caucasian defendants-- 13.64;
white judges judging Africon American defendants--12.2; black judges judping Ceucasian defendants--16.08; black
judges judging African American delendants--9.89. Statistical analysis of these results (by ANOVA) produced results
consistent with the analysis of the verdicts alone. That is, the judges were significantly more convinced of the Caucasian
defendant's guilt than of the African American’s guilt (F(1, 129) = 15.04, p < .001). This disparity was much more pro-
nounced among black judpes (F(1, 129) = 5.84, p < .025).

[FN108). To accomplish this anzlysis, we conducted 2 logistic regression of the judges' verdicl apainst the priming con-
dition, the judges' AT scores, and an interaction of the two. The interaction term reflects the effect of the IAT score on
how the race of the defendant affected the judges' verdict. This term was not significant in the model, z = 1,04, p = .30.

[FN109], We also veplicuted this analysis with the eighteen-point confidence ratings. Sec infra note 112, Specifically, we
regressed the judpes' confidence in the defendant’s guilt against the defendant's race, the judges' IAT score, and the inter-
action between the race and IAT score. As willi the verdict itself, this anelysis showed thal the race of the defendant was
significant, {-ratic = 3.49, p < .00[, but the interaction between race of defendant and IAT score was not, t-rativ = 1.51, p

= 13,

[FN110]. In this analysis, the race of the defendant and the interaction between race of judge and race of the defendant
were significant, just as they were in the simpler models. (Race of defendant, z = 1.99, p = .05; intcraction between race
of the judge and race of the delendant, z = 2.35, p = .02. The imeraction of the defendant's race and IAT score was not

significant, z = 1.00, p = .23.)

[FN1}1]. The result was as follows: z = 2,18, p = .03.

[FN112]. Regressing the eightcen-point confidence rating ngoinst the race of the judge, the race of the defendant, the
judges’ IAT scores, and all interactions between these variables revealed significant effects for race of the defendant, t-
ratio = 2,95, p = .005; a significant interaction of race of the defendant with race of the judge, t-ratio = 2.68, p = .0l; and

the three-way interaction of race of judge, race of defendant, and [AT score, t-ratio = 2.68, p = .02. The interaction of
race of defendant and [AT scores was still not significant in this model, t-ratio = 1.27, p = .20,

[FN113]. The resulis are as follows: z = 1.15, p = .25,

[FN114]. The results are as follows: z = 1,87, p = .06. Given the high conviction rate of the black judges for the Caucasi-
an defendant, this trend actunlly mcant that they were more likely to convict the Affrican American defendants fo the ex-
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tent that they cxhibited greater white preferences on the IAT.

[FNL13). The white judges disployed a greater propensity (o convict the Coucasian defendant relative to the African
American defendant as the JAT score increased, but the trend did not approach significance, t-ratio = 1.00, p = .40. The
black judges showed the opposile wrend, which was significant: t-ratio = 2.25, p = .03,

[FN116). Siri Carpenter, Buried Prejudice: The Bigot in Your Brain, Sci. Am. Mind, May 2008, at 32, 32.

[FN117]. See Gordon B. Moskowitz & Amanda R. Salomon, Preconsciously Controlling Stereotyping: Implicitly Activ-
ated Egalitarian Goals Prevent the Activation of Stereotypes, I8 Soc. Cognition §51, 155 (2000).

[FN118). See Theodare Eisenberg & Sheri Lynn Johnson, Implicit Racial Attitudes of Death Penalty Lawyers, 53 DePaul
L. Rev. 1539, 1540 (2004) (“Onc would hope that those who represent capital defendants (or at least African-American
capital defendants) would themselves be free of racialized thinking....”).

[FN119]. Id. at 1546-48.

[FN120]. See Sommers & Ellsworth, supra note 102, at 217,

[FN121]. Seec Model Code of Judicial Conduct, at Canon 2 (2008) (“A judge shall perform the duties of judicial office
impartially, competently, and diligently.”).

[FN122]. See, eg., Am. Bar Ass'n, Black Letter Guidelines for the Evaluation of Judicial Performance, at Guideline

5-2.3 (2005), available at hup:/www.abanet.org/jd/lawyersconf/pdffjpec_final.pdl (prescribing “[a]bsence of favor or
disfavor toward anyone, including but not limited to favor or disfavor based upon race, sex, religion, nolionel origin, dis-
ability, age, sexual oricntation, or sociceconomic status™).

(FN123]. See Glaser & Knowles, supra note 39, at 171.

[FN124]. During our presentation, one of us asked for a show of hands to indicate how many thought we were studying
race. While not the most ideal way to make this inquiry, and while we did not kecp a precise count, most of the judges
raised their hands.

[FNi25]. See, e.g., Kathryn Abrams, Black Judges and Ascriptive Group Identification, in Norms and the Law 208, 215
(John N. Drobak ed., 2006) (“The most notewarthy feature of these studies is that they find no consistent, and only a few
salient, differcnces in decisionmaking that correlate with the race of the judge.”).

[FN126]. Sec Carpenter, supra note 116, at 37-38.

[FN127]. These data were collected by us at a conference of New York City administrative law judges in the summer of

2008. As one of the questions, we asked the following:
Relative to the other judges attending this conference, how would you rate yourself on the following:
Avoiding racial bias in making decisions
_ In the highest quartile (mesning that you are more skilled at this than 75% ol the judges attending this confer- ence)
~ In the second highest quortile (meaning thet you are more skilled at this than 50% of the judges in this room,
but less skilled than 25% of the judges attending this conference)
_In the second lowest quartile (meaning that you are more skilled al this then 25% of the judges in this room,
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but less skilled than 50% of the judges attending this conference)
____In the lowest quartile (meaning that you are less skilled at this than 75% of the judges attending this conler- ence),

{FN128]. Jolls & Sunstein, supra notc 4, at 988-90; Kang & Banaji, supra note 7, at 1105-08,

[FN129). See, e.g., Kang & Banaji, supra note 7, at 1112 (“In Grutter v. Bollinger, the Court emphasized that student di-
versity was valuable because it could help ‘break down racial stereolypes.”* (quoting Grutier v, Bollinger, 339 U.S. 306,
330 (2003))); see also Kang, supra note 8, at 1579-83 (arguing that public broadcasting should be regulated so as to pro-
mole positive images of minorities).

[FN130]. Bureau of Justice Statistics, U.S. Dep't of Justice, Felony Defendants in Large Urban Counties, 2004, at |
(2004), available at hup:// www.ojp.usdoj.gov/bjs/pub/pd/fdlucOd4.pdf (stating that an estimated forty percent of defend-

ants were black),
[FNI13t}. See Eisenberg & Johnson, supra nole 118, at 1553-56.

{FN132]. Others have made tentative sugpgestions that the IAT be used as a screening device for certain professions. See,
e.g., lon Ayres, Pervasive Prejudice? 424 (2001) (“Implicit attitude testing might also itself be used es a critedion for hir-
ing both povernmental and nongovemmemal actors.”),

fFN133]. Green et al., supra note 10, at 1237 (*These findings support the JAT's value as an educational tool.”),

[FN134). See id. (recommending “securely and privately administered 1ATs to increase physicians' awareness of uncon-
scious bias"™).

[FN135). Sce Carpenter, suprit note 116, at 32,

[FN136). Timothy D. Wilson et al., Mental Contamination and the Debiasing Problem, in Heuristics and Biases 185, 190
{Thomas Gilovich et al, eds,, 2002).

[FN137]. See Guihrie et al., Judicial Mind, supra note 58, at 814-15,
[FN138]. Sce Green et al., supra nofe 10, at 1237,

[FN139]. Wilson ¢1 al., supra note 136, at 185,

[FN140]. Id. at 187.

[FN141}. See id. at 191 (“Three kinds of errors have been found: insufficient correction {debiasing in the direction of ac-
curacy that does not go far cnough), unnecessary comrection (debiasing when there was no bias to start with), and over-
correction (too much debiasing, such that judgments end up biased in the opposite direction).”).

[FN142]. See id. (suggesting that people’s “corrected judgments might be worse than their uncorrected ones"); sce also
Antony Page, Basison's Blind-Spot: Unconscious Stereotyping and the Peremptory Challenge, B3 B.U. L. Rev. 1335,
239-40 (2005) (“One major problem for any correction strategy is determining the magnitude of the correction required.
Unfortunately, people are not very good at this determination. Some rescarch suggests that among those who are very
motivaled to avoid discrimination, overcorrection is @ common problem.... A second problem is that a correction sirategy
appears to require significant cognitive resources....” (citations omitted)); id. at 241-42 (**[T]o consciously and willfully
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regulate one’s own... evaluations (and] decisions... requires considerable effort and is relatively slow. Moreover, it ap-
pears to require a limited resource that is quickly used up, 5o conscious self-regulatory acls can only occur sparingly and
for a short time.” (omissions in original) (quoting John A, Bargh & Tanya L. Chartrand, The Unbearable Auvlomaticity

of Being, 54 Am, Psychol. 462, 476 (1999))).

[FN143]. Sce Christopher A. Parsons et al., Strike Three: Umpires' Demand for Discrimination 24-25 (Nat'l Burcau of
Econ. Rescarch, Working Paper Series, Paper No. 13665, 2007), available al http:/sstn.com/abstract=1077091; Joseph
Price & Justin Wolfers, Racial Discrimination Among NBA Referees 30 (Nat'l Bureau of Econ. Rescarch, Working Pa-
per Series, Paper No. 13206, 2007), available 2t http://sscn.com/nbstract=997562.

[FN144]. Accountabilily improves performance in other contexts, so it likely would do so for judpes as well, See Jennifer
S, Lemer & Philip E. Tetlock, Accounting for the Effects of Accountability, 125 Psychol. Bull. 255, 270-71 (1999).

[FN145]. See Guthrie et al,, How Judges Decide, supra note 58, at 32.

[FN146). See, e.g., Jean E. Dubofsky, Judicial Performance Review: A Balance Between Judicial Independence and Pub-
lic Accountability, 34 Fordham Urb. L.J. 315, 320-22 {2007) (explaining that the judicial performance review system in
Colorado focuses only on a judge's performance in a particular case).

[FN147). See Michel E. Solimine, Congress, Ex Parie Young, and the Fate of the Three-Judge District Coust, 70 U. Piu,
l.. Rev. 101, 128-134 (2008).

[FN148). Jennifer L. Peresic, Note, Female Judges Matter: Gender and Collegial Decisionmaking in the Federal Appel-
late Courts, 114 Yale L.J. 1759, 1778 (2005).

[FN149). Note, Judicial Limitation of Three-ludge Court Jurisdiction, 85 Yale L.J. 564, 564 (1976).

[FN150]. Arthur D. Hellman, Legoel Problems of Dividing a State Between Federa! Judicial Circuits, 122 U. Pa. L. Rev.
1188, 1225 (1974},

[FN151). See Peresie, supra note 148, at 1778,

[FN152). The faccs were taken from the Project Implicit website. See Brian A. Nosek et al., Project Implicit, Stimulus
Materials (2006), http:// www.projectimplicit.net/stimuli.php. They include only the center of the face, with cars, hair,
and anything below the chin cropped oul. None of the faces has facial hair, eyeglasses, or dislinguishing features. 1d,
{providing faces that can be downloaded under the “race faces” stimulus set}.

{FN1353). In this respect we varied from the procedures recommended by Greenwald and his colleagues, seec Greenwald
et al,, supra note 29, at 198, by reducing the practice rounds from the twenty they supgested to sixieen. We did this in the
interest of saving time. We did retain the forty trials in the critical rounds. We had more time available in the western jur-
isdiction, and increased the length of rounds three and six to twenty trials.

[FN154). The exact instructions were as follows:
In the first round, the two CATEGORIES that you are to distinguish are:
BLACK vs. WHITE faces.
Press the “E™ key if the TARGET is a WHITE face.

Press the “I" key if the TARGET is a BLACK face.
Remember that an “X™ will appear when you make an error. Whenever the “X* appears, correct the mistake by
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pressing the other key.
Please respond AS RAPIDLY AS POSSIBLE, but don't respond so fast that you make many errors. (Occasional er-

rars are okay.)
Press the space bar when you are ready to begin,

[FN155]). Greenwald el al., supra note 29, a1 212-135,
[FN156]. Nosek et al., supra note 17, at 103-04.
[FN157]. Greenwald et al., supra note 29, at 212-15.
[FN158]. Id. a1 201-02.

{FN159]. Id. at 203.

[FNI6O[. Id. at 214 tbl.4.

[FN161]. Nosck et al., supra note [7, a1 103-04.

[FN162]. Project Implicit, Background Information {2002), htips:// impli-
cit.harvard.edw/implicit/demo/background/index.jsp (lest visiled on Mar. 9, 2009).

[FN163]. See Nosck et al., supra note 17, at 104,
[FN164). Id.
(FN165]. Id.
[FN166]. 1d.
[FN167]. Id.

[FN168]. Id.
[FN169). 1d.
[FN170]. Id.

[FNI71]). None of the judges provided latencies that were less than 300 ms in either of the two critical rounds measuring
the race IAT; two of the judges provided responses thal were faster than 300 ms in the gender JAT (one round each)
Many more of the judges produced latencies that exceeded 3000 ms. On the rce IAT, fifty-eight judges (or 50.4%) pro-
duced at least one latency greater than 3000 ms in the stereotype-congruent round (round four). Specifically, in the ste-
reotype-congruent round: thirty-three judges produced one long lalency; twenty produced two; three produced three; and
two produced four. In the stereotype-incongruent round on the race IAT (round seven), sixty-eight judges (or 59.1%)
produced at lesst one Jatency greater than 3000 ms. Specifically, in the stercotype-incongruent round: thirty-three judges
produced one long latency; twelve produced two; 1en produced three; four produced four; two produced five; four pro-
duced six; and three produced seven. On the gender IAT, fifty-seven judges (or 49.6%) produced at least one latency
greater than 3000 ms in the stereotype-congrucnt round (round seven). Specifically, in the stereotype-congruent round:
thirty-six judges produced one long lalency; seven produced two; ninc produced three; three produced four; one produced
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five; and one produced eight. In the stereotype-incongruent round on the gender IAT (round four), fifty-six judges (or
48.7%) praduced ot least ane latency greater than 3000 ms. Specifically, in the stereotype-incongruent round: twenty-sev-
en judges produced one long latency; fifteen produced two; six produced three; three produced four; two produced five;
one produced six; end one produced seven. Noie that because some of these long latencies fell into the first 1wo rounds,
they are not included in the analysis.

(FN172}. One of the judges violated both criteria. We calculated both means after excluding the first two rounds.
fFN173). Four judges violated both criteria.

[FN174). Nosek et al., supra note 17, at 104,

(FNI75]. id.

[FN176]. Id.

[FN177). Greenwald et al., supra note 29, at 210 tbl.2, report the ¢ffect of order with a comrelation coefficient, rather than
a mean or percent difference. They report that the correlation varies with the IAT, noling that the gender AT that we
used here produces a higher correlation between order and IAT score than do other IATs. They report correlations as
high as 0.29 (depending upon the scoring method), which would mean that order can account for up to ten percent of the
IAT score. Id. By contrast, the race [AT that we used produces small cormrelations with order, ranging from 0.002 (o
0.054; thus, order accounts for, at most, one-quarter of one percent of the IAT score. The order cffects seem to vary with

context, and hence we cannot be certain of the extent of the influence of order on our materinls.
[FN178). Had we randomized the order, cach judpe's IAT score would have varied with the order to some extent. This
would have introduced some varintion to the IAT score that would inherently reduce the correlation we observed across

ull judpes. Our measure of the IAT score across all judges would have been more relinble had we randomized, but the
AT score for the individual judges would have been less consistent, thereby interfering with the correlation.

[FN179). Greenwald ct al., supra note 29, at 199-200,
(FN180]. id.

[FNIBI]L. In the eastern and western samples we reduced the number of trials in the practice rounds (rounds [, 2, 3, §,
and 6) from twenty to sixteen, 50 a5 to save time,

[FN182). Greenwald et al., supra note 29, at 213.

[FN183]. Id. al 214-15,

(FN184). In the race IAT, twenty-nine out of the thirty-three instances in which judges produced latency scores of greater
than 10,000 ms on a trial (or 87.9%) occurred during the practice rounds. In the gender IAT, the two inslances in which
judges exhibited trials that exceeded 10,000 ms occurred in the target round.

[FN185]). Note that these correlations used all judges, with no exclusions [or speed, did not bound the data between 300
and 3000 ms, and did not exclude the first two rounds, as we did for calculeting the mean differences.
84 Notre Dame L. Rev. 1195
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