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FACULTY:

Nicholas E. Arazoza, Esq. is an associate at Campagna Johnson, P.C. in Hauppauge. New York, where
he handles divorce matters, from the simple 1o the complex, including the valuation and distribution of
businesses, and professional practices, contentious custody matters, and the collection and enforcement of
spousal and child support. Prior to joining Campagna Johnson, Mr. Arazoza operated his own practice in
Rochester, New York.

Mr. Arazoza has experience litigating cases at the trial level and has been iead counsel on a number of
highly successful appeals, achieving favorable results for his clients. Notably, arguing before the Appellate
Division, Second Department, on the matter of Cook v. Cook. 162 A.D.3d 674 (2d Dept. 2016), Mr. Arazoza
convinced the Appellate Division to modify the decision of the Suffolk County Supreme Court by shifting
custody of both children to his clicnt,

Harold L. Deiters III, CPA/ABV/CFF/CGMA, CFE, MAFF/CVA, Baker Tilly

Harold Deiters is the Partner-in-Charge of the litigation and valuation consulting team in the New York
regional offices of Baker Tilly. He has concentrated his practice in business appraisal and forensic
accounting and covers valuations for matrimonial settlements, estate tax purposes, gift planning,
shareholder disputer, buy/sell agreements, and complex forensic accounting projects.

Mr. Deiters has extensive experience in accounting and auditing both public and privately held companies,
including manufacturing, wholesale and retail distribution, professional service organizations and not-for-
profit organizations. He has trial experience in the NYS Supreme Court, is accredited in Business Valuation
(ABV) and has Certification in Financial Forensics (CFF), is a Chartered Global Management Accountant
(CGMA) from the American Institute of CPAs (AICPA). He is a Certified Fraud Examiner (CFE)
credentialed from the Association of Certified Fraud Examiners and has the Master Analyst in Financial
Forensics (MAFF) and Certified Valuation Analyst (CVA) credentials.

Jeffrey F. Gibralter, CPA/ABV/CFF, CFE

Mr. Gibralter is a Partner in the business valuation and litigation consulting support firm of Klein Liebman
& Gresen, LLC. Mr. Gibralter has assisted hundreds of closely-held companies, attorneys, accountants and
financial professionals with engagements involving business valuations, forensic accounting, litigation
support, and expert witness testimony.

Mr. Gibralter holds a Bachelor of Science degree in Accounting from the State University of New York at
Albany. He is a Certified Public Accountant licensed in the State of New York and has also earned the
American Institute of Certified Public Accountants’ ABV designation {Accredit in Business Valuation) and
CFF designation (Certified in Financial Forensics). In addition, Mr. Gibralter is a Certified Fraud Examiner
(CFE). He is a member of the American Institute of Certified Public Accountants, New York State Society
of Certified Public Accountants, and Association of Certified Fraud Examiners.




Robert 1. Goldman, J.D., Psy.D.

Doctor of Psychology (Psy.D.), School-Community Psychology, 2004, Hofstra University, Hempstead,
N.Y., Juris Doctor (J.D.), 1992, Touro College Jacob D. Fuchsberg Law Center, Huntington, N.Y., B.A.,
English/ Psychology, 1989, Union College, Schenectady, N.Y .,

LICENSURE/CERTIFICATIONS
* Admitted in New York State Appellate Division Second Dept. Feb. 1993
*  Admitted in Federal Court Eastern District
» New York State Licensed Psychologist: 68-016477

Dr. Goldman currently serves as an Adjunct Professor, Hofstra University School Of Criminology teaching
Restorative Justice; Adjunct Professor, Saint Joseph's College, Patchogue, NY and teaches the selected
topic of Community Corrections and supervises law student interns for probation in the area of restorative
Jjustice at Touro Law School, Central Islip.

Jeffrey S. Horn, Esq.

Jefirey Horn was admitted into practice in the New York State Bar in February 1981. He is a member of
the Suffolk County Bar Association, the Nassau County Bar Association, the Suffolk County Matrimonial
Bar Association and is a Past President of the Suffolk County Matrimonial Bar Association. Mr. Horn is
appointed as a Referee to hear and report on various matrimonial issues and is appointed as a member of
the Suffolk County Calm Project.

Hon. John J. Leo, Supreme Court-County of Suffolk

Hon. John J, Leo was admitted to practice in New York and before the Supreme Court of the United States,
the United States District Court of the Southern and Eastern Districts. Justice of the Supreme Court of
the State of New York, County of Suffolk, Justice Leo served as Town Attorney, Town of Huntington,
and prior to Town Attorney, was in private practice. Hon. John J. Leo holds a B.A. in Economics, cum
laude from Fordham University, M.B.A. NYU Graduate School of Business in Finance/Accounting and
J.D. Fordham University School of Law.

Matthew K. Mady, Esq., Associate, Campagna Johnson, PC

Mr. Mady graduated from Quinnipiac University with a double major in History and Health Science
Studies, and then continued his education by attending Hofstra University Maurice A. Dean School of Law,
from which he obtained his JD with a Certificate of Study in Child and Family Advocacy. While attending
law school, Mr, Mady was chosen to be a member of the Family Court Review, was Editor in Chief of the
Sports and Entertainment Law Digest, as well the President of the Sports and Entertainment Law Society,
Since graduating, Mr. Mady has focused his legal career solely on the practice of family and divorce law,
appearing before the Courts of Suffolk, Nassau and Queens Counties, as well as the Appellate Division of
the Second Department.

Francine H. Moss, Esq. has been practicing law in Suffolk County for almost 40 years. Her practice,
located in Ronkonkoma, NY focuses on Family and Matrimonial Law issues and approximately 25%
of her practice is dedicated to representing children in cases of abuse, neglect, custody and visitation.

Francine received her undergraduate degree from Brooklyn College, cum laude with honors in
Sociology. She did two years of graduate work at Pennsylvania State University and then went on to
law school, receiving her juris doctor degree from the New York University School of Law. She is
qualified to practice law in the State of New York, in the United States District Courts for the Eastern
and Southern Districts of New York, as well as the United States Supreme Court.
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Re: Fair Market Value of Rool & Molar DDS PC as of January 11, 2016 2

Report Summary

Purpose of Valuation

Pending Matrimonial Litigation

Standard of Value

Fair Market Value

Premise of Value

Going Concern

Valuation Dates

Date of Action: January 11, 2016
Dale of Marriage: July 4, 1994

Interest Being Valued

Ivory Molar's 50% Inlerest in Root & Malar DDS PC.

Conclusion

Based on the assumptions and limiting conditions as described in this
report, as well as the facts and circumslances as of the valuation
date, we conclude thal the fair market value of Dr. Ivory Molar's 50%
interest in Root & Molar DDC PC, as of January 11, 2016, is
$725,000.

REPORT FOR PRESENTATION PURPOSES ONLY AND DOES NOT REPRESENT A REAL CASE
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March 4, 2019

Counsel #1 {Husband)
123 Main Streel
Denture, NY 10000

Counsel #2 (Wife)
456 Smith St
Bridge, NY 10001

Re: Ivory Molar v. Brad Cavity
Fair Market Value of lvory Molar's 50% Interest in Root & Molar DDS PC

As of January 11, 2016
Dear Counselors:

Silty Consultants, LLP (“Silly Consultanis™) was appointed by the Honorable Judge Awesome in
connection with the above-captioned matter as the neutral appraiser. We were retained to prepare a
valuation analysis and appraisal report (“the Report”} to assist you and your clients, in the
determination of the fair market value of Dr. lvory Molar's ("Dr. Molar”) 50% interest in Root & Malar
DDS PC (“DDS PC” or the “Practice”) and Dr. Molar's income derived from the Praclice, including
reasonable compensation. The value conclusion is considered as a cash or cash equivalent value.
The valuation dales are January 11, 2016 and July 4, 1994 (“Valuation Date(s)"). This valuation and
Report are to be used only as of these dates and are not valid as of any other date.

This valualion was performed solely to assist in the determination of the value solely in canneclion
with the above-caplioned malter and the resulling estimate of value should not be used for any other
purpose or by any other party for any purpose, without our express written consent.

We have performed a valualion engagement and present our Report in conformily with the
“Stalement of Standards for Valuation Services No. 1" ("SSVS") of the American Institute of Certified
Public Accountants. SSVS defines a valualion engagement as "an engagement to estimate value in
which a valuation analys! determines an eslimate of the value of a subject interest by performing
appropriate procedures, as oullined in the AICPA Statlement on Standards for Valualion Services,
and is free 1o apply the valuation approaches and methods he or she deems appropriale in the
circumstances. The valuation analyst expresses the resulls of the valuation engagement as a
conclusion of value, which may be either a single amount or a range.”

REPORT FOR PRESENTATION PURPOSES ONLY AND DOES NOT REPRESENT A REAL CASE
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Re: Fair Market Value of Root & Molar DDS PC as of January 11, 2016 4

Our analysis and report are in conformance with the Uniform Standards of Professional Appraisal
Practice {(“USPAP") promulgated by the Appraisal Foundation, the ethics and standards of the
American Sociely of Appraisers.

Our analysis and report are alse in conformance with various revenue rulings, including Revenue
Ruling ("R.R."} 59-60, which outline the approaches, methods and factars to be considered in valuing
shares of capital stock in closely held corporations for federal tax purposes. R.R. 65-192 extended
the concepts In R.R. 59-60 1o income and other tax purposes as well as to business inlerests of any

type.

The slandard of value is fair market value ("FMV") defined in R.R. 59-60 as “the price at which the
property would change hands belween a willing buyer and a willing seller when the former is not
under any compulsion to buy and the latier is not under any compulsion 1o sell, both parties having
reasonable knowledge of relevant facts.” R.R. 59-60 also defines the willing buyer and seller as
hypothelical as follows: “Courl decisions frequently state in addition that the hypothetical buyer and
seller are assumed o be able, as well as willing, to trade and to be well informed aboul the property
and concerning the market for such property.” Furthermore, fair market value assumes thal the price
is transacted in cash or cash equivalenls. R.R. $9-60, while used In lax valuations, is also used in
many non-tax valuations.

The premise of value is going concern.! The liquidation premise of value was considered and
rejected as nol applicable, as the going-concern value resulls in a higher value for the interest than
lhe liquidation value, whether orderly or fixed.

In our conclusion of value, we considered the following relevant factors, which are specified in R.R.
59-60:

. The hislory and nature of the business
. The economic outlook of the United Siatles and that of the specific industry in
particular

! The International Glossary of Business Valuation Terms defines “Going Concern" as “an ongoing operaling
business enlerprise,” and “Going Concern Value™ as “the value of a business enlerprise thal is expeciled lo
conlinue lo operale into the fulure. The intangible elemenis of going concern value result from factors such
as having a lrained work force, an operalional plani, and the necessary licenses, syslems, and procedures
in place.”

REPORT FOR PRESENTATION PURPOSES ONLY AND DOES NOT REPRESENT A REAL CASE
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Re: Fair Markel Value of Root & Molar DDS PC as of January 11, 2016 5

» The book value of the subject praclice’s stock and the financial condition of the
business

. The earning capacity of the practice

. The dividend-paying capacily of the practice

. Whether or nol the firm has goodwill or other intangible value

. Sales of the stock and size of the block of stock to be valued

. The market price of publicly traded stocks or corporalions engaged in similar

industries or lines of business

Our study included, but was not limited to, the above-mentioned factors.

A. Scope of Work

In accordance with USPAP, we have prepared an appraisal. “The objeclive of an appraisal is lo
express an unambiguous opinion as to the value of a business, business ownership interest, or
security, which opinion is supported by all procedures that the appraiser deems to be relevant 1o the
valuation.” 2 It is based on all relevant information available lo the appraiser as of the valuation date;
the appraiser conducts appropriate procedures (o collect and analyze all informalion expecled to be
relevant to the valuation, and the appraiser considers all conceptual approaches deemed to be

relevant. 3
In accordance with the Scope of Work Rule in USPAP we:

identify the problem o be sclved;

2. delermine and perform the scope of work necessary to develop credible assignment
results; and
3 disclose the scope of work in the report. 4

Te gain an undersianding of the operations of the Practice, we reviewed the Praclice's financial
information and/or operational data, interviewed Dr. Ivory Molar, Brad Cavity, and Joe Accountani,
CPA, the Practice's independent accountant. We also visited the Praclice's facility. To understand
the environment in which the Praclice operates, we researched the statlus of and lrends in the various

2 ASA Businass Valualion Standards BVS-1 General Requiremesnis for Developing a Business Valuation,
* Ibid.
4 USPAP 2014-2015, p. U-13.

REPORT FOR PRESENTATION PURPOSES ONLY AND DOES NOT REFRESENT A REAL CASE
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Re: Fair Market Value of Root & Molar DDS PC as of January 11, 2016 6

industries that have an impact on il. We also studied economic conditions as of the Valuation Dates
and their impact on the Praclice and the induslry. To understand the Praclice's financial condition,
we analyzed its financlal statements as available.

As discussed in this report, we considered all valuation approaches and methods and applied the
most appropriate methods from the income, assel and market approaches 1o derive an opinion of
value of lhe subject equity interest. Qur conclusion of value reflects these findings, our judgment and
knowledge of the marketplace, and our expertise in valuation.

Our valuation is set out in the atlached report, which contains the following sections:

l.  History and Nature of the Praclice
H.  General Economic and Indusiry Outlook
(ll.  Book Value and Financial Position
V. Approaches to Value
V.  Income Approach
VI.  Market Approach
VIl.  Agreement Value
Vill.  Consideration of Discounts
IX.  Conclusion of Value
X.  Dr. Molar's Income Stream from the Practice

In performing our work, we were provided with and/or relied upon various sources of information, as
contained in APPENDIX A.

The procedures employed in valuing the subject interest in DDS PC included such steps as we
considered necessary, including (but not limited to):

o An analysis of DDS PC's tax returns

. An analysis of DDS PC's management’s expectations for the fulure and other
Information supplied by management

. Discussions with Dr. Molar and Brad Cavity

. A site visit to DDS PC's office

. An analysis of the dental industry

REPORT FOR PRESENTATION PURPOSES ONLY AND DOES NOT REPRESENT A REAL CASE
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Re: Eair Market Value of Root & Molar DDS PC as of January 11, 2016 7

. An analysis of the general economic environment as of the valuation date, including
investors' equily and debt return expeclations
. An analysis of other pertinent facls and dala resulting in our conclusion of value

There were no resirictions or limitations in the scope of our work or data available for analysis.

This conclusion is subject to the Statement of Assumplions and Limiting Conditions found in
APPENDIX B of this report and to the Valuation Analyst's Representation and Certification found in
APPENDIX C of this report. We have no obligation to update this report or our conclusion of value for
information that comes to our atlention after the date of this report.

Distribution of this letter and report and associated results, which are to be distribuled only in their
entirety, is intended and restricted to you, your client, and your client's accountants and atlorneys,
solely to assist you and your client in the delermination of the FMV of the subject interest for the
purpose slated above and is valid only as of the Valuation Date(s). This lelter and accompanying
report are nol lo be used with, circulated, quoled or otherwise referred to in whole or in part for any
other purpose, or lo any other party for any purpose, withoul our express writlen consent.

The approaches and methodologies used in our work did not comprise an examination or any attest
service in accordance with generally accepted auditing standards, the objective of which is an
expression of an opinion regarding the fair presentation of financial statemenls or other financial
information, whether historical or prospeclive, presented in accordance with generally accepled
accounting principles. We express no opinion and accepl no responsibilily for the accuracy and
completeness of the financial information {(audited, reviewed, compiled, internal, prospective or lax
returns), or other data provided io us by others, and we have not verified such information unless
specifically stated in this report. We assume thal the financial and other information provided to us is
accurale and complete, and we have relied upon this information in performing our valuation.

If you have any questions concerning this valuation, please contact us.

REPORT FOR PRESENTATION PURPOSES ONLY AND DOES NOT REPRESENT A REAL CASE
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Re: Fair Market Value of Root & Molar DDS PC as of January 11. 2016 9

I HISTORY AND NATURE OF PRACTICE §

ODS PC was organized under the corporale laws of New York on December 17, 1992 and was
founded by Dr. ivory Molar and Dr. Anila Rool. DDS PC does business under the name Bridge
Dental. The Praclice was founded less than two years prior to the marriage between Ivory Molar and
Brad Cavily. The Practice is governed by its Shareholder Agreement.

Dr. Molar specializes in general dentistry and restorative dentistry. Dr. Rool specializes in
orthodontics and cosmetic denlistry. Since inception, Drs. Raol and Molar each own 50% of the

Praclice.

DDS PC is a comprehensive denlal practice with services from routine check-ups and cleanings to
reconstruclions. DDS PC's full line of services include:

. Comprehensive Restorative Dentistry
o Cosmetic Dentistry

. Implant Dentisiry

. Emergency Dentistry

. Crthodontics

. Porcelain Veneers

. Snoring and Sleep Apnea Therapy

o Teeth Whilening

. TMJ Therapy

DDS PC’s hours of operations are Monday, Tuesday, Thursday 9:00 AM to 5:00 PM, Wednesday
11:45 AM to 8:00 PM, Friday 9:00 AM to 1:00 PM, and Salurdays (twice a month) 8:00 AM to 1:00
PM. On average the Practice sees approximately 30 to 40 patients per day.

The Praclice accepts privale pay and dental insurance. The Praclice also offers 18-month interest

free financing.

5 The text of this section Is largely drawn from interviews with managerment, the Praclice's wabsile and other
available information. Language has in places been exiracied wholly or largely verbatim and/or substantiaily
paraphrased.

REPORT FOR PRESENTATION PURPOSES ONLY AND DOES NOT REPRESENT A REAL CASE



Re: Fair Market Value of Root & Molar DDS PC as of January 11, 2016 10

DDS PC has 10 full-time employees and 2 part-time employees including both Drs. Rool and Molar,
dental hygienists, an office manager, receptionist and dental assistants. Brad Cavity also received a

salary from the Practice as a part-time billing manager.

DDS PC's office is located at 2745 Oral Sireet in Rinse, New York. The office consisls of 8 exam
rooms, doctor’s offices and reception area. The building in which the Practice operales is owned by a
relaled entity owned by 2745 Oral Street Realty, LLC, an entity wholly owned by Dr. Molar.

Shareholders' Agreement

The shareholders of the Practice entered into a Shareholders Agreement dated January 1, 2010
("Agreement”). We have been advised that there was no agreement in place prior to this Agreement.
Pursuant to the Agreement, upon the voluntary withdrawal of a shareholder from the Praclice, that
shareholder would be free to leave the Practice with 90 days' notice but will be restricled from
practicing dentistry within a 5 mile radius for 2 years. There was no discussion in the Agreement
regarding any buy-out of a shareholder’s interest based on voluntary withdrawal or disability.

However, upon death of a shareholder, the Praclice shall purchase the deceased shareholder's
interest at a price equal to the face value of life insurance policy on thal shareholder's life. The
Practice shall maintain a $500,000 iife insurance policy on each of ils shareholder's lives with the
Practice being the beneficiary of the policy. The life insurance proceed received by the Praclice would
then be used lo purchase the deceased sharehalder's interest from her estate for the same amount.

. GENERAL ECONOMIC AND INDUSTRY QUTLOOK
A. Recent and Current Economic Condilions

The financial success of the Praclice as of the Valuation Dales was dependent upon conditions within
the economy and the financial markets. A prospective investor tempers the use of historical financial
stalistics on the basis of anticipatled general economic conditions. An analysis of these faclors as of
the Valuation Dates is, therefore, incorporated into this valuation study. In this case, economic
information was not available as of the Date of Marriage Valuation Date. In this section, we only
provide economic informalion as of ihe Date of Aclion Valuation Date.

REPORT FOR PRESENTATION PURPOSES ONLY AND DOES NOT REPRESENT A REAL CASE
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Ra: Fair Markel Value of Root & Molar DDS PC as of January 11, 2016 1M

Certain ilems in the following discussion have been extracted from Business Valualion Resources,
Economic Outlook Update; a full excerpt is included in APPENDIX E.

A summary of major points concerning the nation's economic condilions and the effecl on the
Practice as of the mast recent fiscal quarier ended December 31, 2015, is as follows:

s The Bureau of Economic Analysis (BEA) reporied that the nation's economy—as
indicated by GDP—grew at an annuat rale of 0.7% in the fourth quarter of 2015,

. Consumer spending grew al a rate of 2.2% during the fourth quarter of 2015, a
deceleration from the third quarter's pace of 3.0%.

° Business invesiment, also referred (o as *nonresidential fixed invesiment,” fell at a
rate of 1.8% in the fourth quarier of 2015, This was the first decline in business
investment since the third quarter of 2012,

. Service expendilures grew at a rate of 1.3% in the fourth quarter of 2015, down from
the 2.7% rate in the prior quarter. The decrease in spending on household services
accurred most notably on housing and ulilities. In the year, service expenditures grew
at 2.3%, down from 2.8% the previous year.

. Afler a turbulent third quarter in 2015, the stock market rebounded in the fourth
quarler of 2015. The Dow Jones Industrial Average (DOW) rose 7.0% in the fourth
quarier. Including dividends, the Dow's tolal return was 7.7% in the fourth quarter
and 0.21% for the year.

. Consensus Economics Inc., publisher of Consensus Forecasls — USA, reporls that
the consensus of U.S. forecasters in the real GDP will increase at a seasonally
adjusted annual rate of 2.5% in the first quarter of 2016 and 2.7% in the second
quarter. The forecasters expect GDP to grow 2.5% each year in 2016 through 2018.

B. industry Overview & Trends®

Practices in this indusiry provide general and cosmelic denlistry services. Approximately 135,000
dentist offices operate in the U.S., generaling annual revenue of about $110 billion.

* First Research Industry Report for SIC Code 8021 Dentists

REPORT FOR PRESENTATION PURPOSES ONLY AND DOES NOT REPRESENT A REAL CASE
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Industry information was not available as of the Date of Marriage Valuation Dale. In this section, we
only provide industry information as of the Dale of Aclion Valuation Date.

A summary of key items within the Dental industry and the effect on the Practice are discussed

below:

Competitive | andscape

Demand for dental services is driven largely by population growth, especially among
children ages 5 to 19, who may require prophytactic and orthadontic work, and adults
over 55, who may need more specialized dental work. Profitability depends on
efficient operations. Large praclices have advantages in marketing, purchasing, and
being able to offer a wider range of services. Small practices can compete
successfully by providing superior service or by focusing on an underserved region.
The U.S. dental industry is highly fragmented: the 50 largest practices generate
about 5% of revenue.

Products, Operations & Technology

Dentists practicing general dentistry provide amaigam and composite fillings, regular
teeth cleanings, cosmetic dentistry, root canals, sealants, and oral surgery. Other
services include orthodontics, gum disease ftreatmenl, maxillofacial surgery,
temporomandibular joint (TMJ) therapy, tobacco cessation and nutrition counseling,
crowns and bridges, dentures, and dental implants.

Nonsurgical interventions (restorative, orthodonlic, endodontic, and prosthodontic
services) account for about 50% of revenue, followed by routine visits (consultalions,
preventalive care, and diagnostics; 30%) and surgeries (20%).

Aboul 85% of praclices are single-dentist offices. Most denlist’s offices include dental
hygienists and office staff. A typical office has one dentist and three to five
employees (receptionists, chairside assistants, and hygienists). Insurance paperwork,
bill collection, scheduling, and restocking supplies are the main concerns of the office
staff. Some dental practices join purchasing organizations or franchise groups to
simplify procurement and olher adminisiralive functions. Typical equipment includes
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Technology

x-ray machines, chair-mounted systems such as drills, suclion devices, and sprayers,

and computer imaging syslems.

During routine cleanings or diagnostic exams, cleanings and x-rays are done by
dental hyglenisls with the dentist reviewing the hygienists’ work. In some states,
hygienists' roles are expanding fo include procedures previously reserved for
dentists, alfowing dentists to conduct complex procedures and consult with patients

on their oral heallh,

Rapid technological changes in the last decade have changed dental practices, New
denial tools and procedures Include ulira-high-speed drills, sand blasting, better
analgesics, new filling, bonding, and implant compounds; and computer imaging and
laser bleaching systems. Intra-oral TV and t-scan devices are used to educate
patients about their teeth and the prescribed treatment. Advances in biological
medicine also are leading to improved dental implants.

Computerized management systems have become the norm in most dentist offices.
While dentists were slower than physicians to adapt electronic information systems,
denlists now use them for patient scheduling, to refer patients 1o other specialists,
and for insurance billing. The number of Americans with dental insurance plans has
risen, increasing the need for insurance-processing capabilities. Some dentists use
eleclronic health records (EHRs), which facilitale data sharing among heallh
professionals and can qualify practitioners for federal incentive funding. However,
dental EHR adoption lags behind medical fields due to cost and implementation
challenges.

Sales and Markeling

Americans with dental insurance typically visil the dentist every six months, as most
insurance plans cover biannual dental checkups and cleanings.

Most denlists get new patients primarily through referrals from existing patients and
from inclusion on approved company insurance lists. TV, radio, and newspaper
adverlising are rare, because most people use a dantist localed in their immediate
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geographic area. Use of online advertising has grown, and direct mailings and
billboard advertising are sometimes used. Specialized dentists may get referrals from
doctors and hospitals. Deniists generally spend less than 1% of income for

marketing.

Prices for dental procedures vary from around $100 to $200 for a normal checkup
and cleaning, $1,000 to $3,000 for a crown, and $500 to $2,000 per tooth for a root
canal. Fillings are about $100 to $300, depending upon materials,

Finance and Regulation

Accounts receivable are low, averaging about 10 days’ sales, as even with dental
insurance patients pay at the fime of each visil. Because of the relatively small
charge per visit and lack of catastrophic claims, the issue of cost-containment has
been much lower in dentisiry than in medicine. About 85% of denlists participate in
some form of dental plan, whelher thal is a discount plan or preferred provider
network,

Because of rapid advances in lechnology, dentists periodically need to buy
expensive diagnostic and treatment equipment. Cash flow can be uneven during the
year. Receivables are usually low because maost patients pay at the time of service,
but expensive procedures, such as orthodontia, may be paid for in instaliments. The
industry is labor-inlensive: average annual revenue per employee in the U.S, is about
$125,000.

Insurance peneitration is increasing, and aboul 60% of Americans have some form of
dental insurance. About 80% of denlal plans are oblained through employer group
policies, according to the National Associalion of Dental Plans, but participation in
specialties is limiled, frustrating palients over dental insurance company services,
When denlists contracl for their services lo insurance plans, they incur large
recordkeeping responsibilities and must accepl the reimbursement schedules far the
different patient procedures they provide. Many plans require dentists 1o lreat
palients based on the least expensive allernalive treatment (“LEAT"), which limits
oplions. Medicare doesn't caver mosl denlal procedures.
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Denlists in the U.S. must oblain a bachelor's degree, attend dental schoo! for four
years, and pass an exam to become licensed in the state in which they wish to
practice. Denfists wanling to praclice in a specialty field must attend school for an
additional two to four years and complele a residency program. Other than
compliance with licensing requirements, state regulation of dentistry is generaliy light.
Most states prohibit non-dentists from owning or operating a practice.

To prescribe certain drugs, dentists musl be registered with the Drug Enforcement
Administration (DEA). Offices that participate in Medicare and Medicaid programs are
subject to investligation by federal and state authorities and can be impacled by
changes in reimbursement rales under the Affordable Care Act (ACA) and other
health reform measures. The Health Insurance Portability and Accountability Act
(HIPAA) restricts dentists from releasing palient information and imposes standards
on electronic record-keeping and communicalion practices.

Reglonal Highlighis

The U.S. has aboul 60 dentists per 100,000 people. The District of Columbia, New
Jersey, Massachuselts, Hawail, and Connecticut have the highest ratios of dentisls
per population; Mississippi, Arkansas, and New Mexico have the lowesl, according to
data from the Kaiser Family Foundation's State Health Facls research. Most states
have fewer dentists than physicians per 100,000 people.

industry Opporlunities

Critical Issues

Two areas of apportunity for dentists is the rising demand for dental implants and
cosmetic dentisiry. Growth in the number of elderly Americans, driven in part by the
aging of baby boomers, will conlinue lo increase demand for dental implants.
Cosmelic dentislry has risen in imporiance as more than 80% of Denlists offer
cosmelic procedures, such as teeth whitening.

Reduced Demand for Tradilional Services - Americans' teeth are much healthier than
30 years ago, reducing demand for traditional dental services. Because demand is
limited by the growlth of the U.S. populalion, about 1% per year, more dentists are
looking for new ways to expand revenue, like offering more prevenlive and cosmetic
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care, dental implants, integraled heallth care, and praclices that emphasize “gentle
dentistry” to help patients overcome fear.

. Growing Importance of Dental Insurance Providers - About 85% of dentists
participate in a preferred provider network. Dentists who coniract with dental
insurance plans have to accept the fees dictated by the insurer, which are often lower
than fees charged to other customers. As more Americans are covered by managed
care plans that include dental care, dentists will have less contro} over fees and will

be pushed to contain cosls.

C. Effect of Economic and Industry Trends on the Practice

Increase in personal income and consumer spending bodes well for the dentist industry as
consumers have an ability to pay for dental services. U.S. personal consumption expenditures at
dentist's offices and clinics are forecast to grow al an annual compounded rate of 5% between 2016
and 2020.

. BOOK VALUE AND FINANCIAL POSITION

In this seclion, we only provide a financial summary analysis of the Practice for the years 2011
through 2015. We have been advised thal no lax returns or book and records exist prior to the date

of the parlies marriage.

The Praclice’s historical balance sheels and income slalements are attached to this report as
EXHIBITS 1A, 1B, and 1C. The Practice’s fiscal year end is December 31% and the Praclice’s tax

returns are prepared on the cash basis of accounting.

The fallowing discussion is based on the balance sheels and income statements shown on EXHIBITS
1A, 1B, and 1C, respectively.

A, Balance Sheet Analysis
Assals

The Practice's current assets stood at $131,406 as of December 31, 2015, and were comprised

primarily of cash, employee receivable and prepaid supplies.
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Tolal assels were $301,673 at December 31, 2015 including net fixed assels of $73,215, shareholder
loans of $75,539 and an $18,513 receivable from 2745 Oral Street Realty, LLC, a related entity.

Liabilities

Total liabilities as of December 31, 2015 were $131,633, consisling of credit card and line of credit
debt payables of $§29,586 and $92,631, respeclively.

Stockholders’ Equity
The book value of stockholders' equity at December 31, 2015 was $170,040,

B. The Earnings Capacity of the Practice
Net Revenues

The Praclice’s revenues have remained consistent ranging from a low of $2,526,801 in 2013 to a high
of $2,614,812. The Praclice’s 5-year average (2011 - 2015) revenue was $2,600,000 (rounded).

Gross Profit Margin

The Praclice’s gross profit margin has also remained consistent ranging from a low of 76.5% in 2014
to a high of 78.4% in 2015.

Operating Expenses

Operaling expenses as a percentage of revenues each year ranged from 73.7% in 2014 to 77.3% in
years 2011 and 2012. The Praclice's largest expenses were salaries o the doctors and office siaff,

employee benefils, insurance, rent and utilities.

Operaling expenses in the years analyzed included certain non-recurring and discretionary items, as

discussed further below.

Profit Before Taxes

Profit before laxes in the years analyzed have ranged from $47,637 in 2015 to $156,258 in 2012. As
a percenlage of revenue, profit margins ranged from 1.8% in 2015 to 6.1% in 2012. The Practice’s
pre-tax operaling profit margin is significantly below that of olher dental practices whose average pre-

lax operaling income as a percentage of revenue was 6%.
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C. Adjustments {o the Balance Sheet

As part of our valuation analysis we have adjusied the Practice's December 31, 2015 balance sheet
to include the Practice’s after-lax accounts receivables, as of December 31, 2015, adjustment to
accumulated depreciation, and lo eliminate intangible and non-operating assets.

As of December 31, 2015, the Practice’s tota} pre-lax accounts recelvable was $323,339, based on
an aging report provided. These receivables are assumed to be 100% collectable. We have
adjusted the Practice's December 31, 2015 balance shesl o include the after-tax value (40% tax
rate} of these receivables as lhey would be taxed as income when collected.

In 2013 and 2014 the Praclice purchased $19,089 of fixed assets which were fully depreciated in
2013 and 2014. No new assets were purchased in 2015. We have adjusled the Practice’s
accumulated deprecialion as of December 31, 2015 to reflect the assel value using straight-line

depreciation.

We have eliminated all intangible assets of the Practice and eliminated the Practice’s shareholders’
receivable from Drs. Molar and Root of $43,336 and $32,203, respectively, The shareholder loans
represent monies each shareholder borrowed from the Practice, These loans receivable are a non-
operating asset of the Praclice. As we have not included the receivable on the business, there
should be no corresponding liability on Dr. Molar's Statement of Net Worth.

In EXHIBIT 2, we present the adjusted balance sheet as of December 31, 2015.

D. Determination of Earnings and Cash Flow Capacity

In a valuation analysis, historical income slalemenls are examined as an indication of a praclice’s
earnings capacily. In determining the earnings capacity of the Praclice, we looked beyond the past
five years shown and considered the oullook for lhe industry and the Practice.

In EXHIBIT 3, we present our normalized income schedule. Since DDS PC does not prepare
projections or forecasts for the expecled fulure, we analyzed the Practice's historical financial
performance and held discussions with management. Consequently, we were able to determine the
normalized income and cash flow lo use in the valuation of DDS PC. Based on our analysis and
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discussions with the Practice’'s managemenl, fulure revenue is expected to approximate the S-year
average revenue betwseen 2011 and 2015.

We also made adjustments for the following factors:

. Reasonable Compensation

In deciding on a normalized profit level, we also considered the compensation paid to
Drs. Molar and Root. Given the Praclice's profitability and the services provided to
the Practice by Drs. Molar and Rool, our analyses lead us to conclude a reasonable
compensation of $300,000 {(or $150,000 each) for both Dr. Molar and Dr. Root. This
compensation is in line wilth the statislical compensation paid to Denlists as of the
Valuation Date.

. Fair Market Rent Expense

The Practice has historically paid above market rent to a related entity that owns the
building in which it operates. Based on our discussion with Albert Roed, the
appraiser who valued the building localed at 2745 Oral Streel, fair market rent for the
space occupied by the Praclice is $30 per square fool. The Practice occupies
approximately 2,420 square feel. Accordingly, we have added back the historical
rent paid and adjusted the Practice’s income to reflect an annual rent expense of
$72,600 per year.

. Discretionary Expenses

Based on our review of the Practice's expenses and discussions with Dr. Molar, Brad
Cavity, and the Praclice’s accountani, the praclice pays certain discrelionary
expenses on behalf of Dr. Molar, Dr. Root and their spouses. As such, we have
added back all non-operating discretionary expenses in the years analyzed including
auto, travel and entertainment expenses.

) Additional Income

Based on discussions wilth and documents provided by Dr. Molar and Brad Cavity,
we have included additional income of $40,000 per annum to the Practice’s revenue

and income.
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. Taxes
We applied a 40% tax rate to arrive at after tax earnings.

Accordingly, in the valuation methods to be used in this repori, we will use a normalized leve! of
Gross Revenue of $2,600,000 and Normalized Net Profil After Tax of $298,060, as developed in
EXHIBIT 3 in the Valuation Section of our Report which follows.

The Practice's after tax cash flow is the same as its Normalized Profit After Tax of $298,000.
Typically, allowances for incremental working capital needs and fulure capilal expense are imputed
against normalized profit after lax. Since the Praclice is not expected to grow appreciably, there
would be no large swings in working capital that would affect cash flow. In addition, the Praclice has
no need for any significant investment in capital assets in the near future. The Practice's annual
depreciation expense is equivalent lo Hs capital expenditures. As such, no additional adjustments
were necessary in arriving at the Practice's after-tax cash flow.

v. APPROACHES TO VALUE

IRS Revenue Ruling 59-60 provides a generally accepled methodology for the valuation of closely
held business enterprises, both large and small, Three lraditional approaches can be used to value
an interest in an operating business such as DDS PC: the Income Approach, the Market Approach
and the underlying asset or Cost Approach.

A. Income Approach

The income Approach determines the value indicalion of a business, business ownership interest,
security, or inlangible asset using one or more methods that converl anficipated benefits into a

present single amount.

The application of the Income Approach eslablishes value by methods that discount or capilalize
earnings and/or cash flow, by a discount or capitalization rate that reflects market rate of return
expeclations, market conditions, and the relative risk of the investment. Generally, this can be
accomplished by the capitalization of earnings or cash flow method and the discounted cash flow

method.
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B. Market Approach

The Markel Approach calculates the value of a business, business ownership interast, security, or
intangible assel by using one or more methods thal compare the subject to similar businesses,
business ownership interests, securities, or intangible assets that have been sold.

Generally, this can be accomplished by a comparison to publicly iraded guideline companies or by an
analysis of aclual transactions of similar businesses sold. It may also include an analysis of prior

transactions in the Practice’s stack, if any,

C. Underlying Asset or Cost Approach

The underlying Asset Approach calculates the value of a business, business ownership interest, or
security by using one or more methods based on the value of the assets of that business net of

liabilities.

This approach can include the value of both tangible and intangible assets. However, this approach
is often unnecessary in the valuation of a profitable operating practice as a going-concern as the
tangible and intangible assels are automatically included, in aggregate, in the market and income
approaches lo value,

D. Summary of the Valuation Melhods

In our valuation of DDS PC, we considered all three approaches to value. Under the !ncome
Approach, we ulilized the capilalization of cash flow method. Under the Markel Approach, we
prepared an analysis using the private transaction method. We considered but did not utilize the
Asset Approach as DDS PC is an operating enlity and the value of its cash flows is in excess of ils

asset value.

In addition, we have also considered the life insurance policy value of each shareholder the Praclice

maintains, as required under the Agreement.
Our valuation conclusions herein are only as of the Date of Commencement of the Action of the

pariies’ matrimonial litigation. We did not provide any conclusion of value for the Practice as of the
date of the parlies’ marriage as we have been advised that no tax returns or records exist.
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V. INCOME APPROACH

The Income Approach estimates the fair market value of the Practice based on the earnings, cash
flow, and dividend-paying capacity of the Practice. This approach evaluates the present worth of the
future economic benefits that accrue to the investors in a business. These benefits are discounted to
present value al a rale of relurn that is commensurate with the Practice's risk. This present value
determines the fair market value of a business.

A Capitalization of Cash Flow Method

This approach to value is based upon the theory that the value of a Practice depends upon the future
economic benefits it produces. Future economic benefits are defined as the likely level of earnings
and cash flow that a potential buyer could expect to realize.

The capitalizalion of cash flow approach involves several sleps: first, determining the earnings and
cash flow capability of the Practice; second, selecting the rate of relurn a potential investor would
require; and third, determining the fair market vahe.

EXHIBIT 3 presents the normalized level of earnings and cash flow as described in the financial

profile section to be reflective of the Praclice’s earning capacity.

Cost of Equity
We calculated the cost of equity using the build-up method. The build-up method can be summarized
as follows:

E(R) = Ri+ RPm + RPs + RP; + RPy

Where:

E(R) = Expecied (market required) rate of return on a security

Ri = Rate of return for a risk-free security as of the valualion date

RPm = Equily risk premium for the “market”

RP: = Risk premium for small size

RP; = Industry risk premium (IRP}, if applicable

RP, = Risk premium for specific company, where “y" stands for unsystematic risk

Certain parameters used in the cost of equily method are discussed below.
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. Risk-free return (Ry). The rate of return on a risk-free securily was found by looking
al the yields of Unitegd States Treasury securities. |deally, the duration of the security
used as an indication of the risk-free rale should match the horizen of the projected
cash flows that are being discounted (which is into perpetuily in the present case).
We used a 20-year Treasury rate that was equal to 2.6% as of the Valuation Date,

. Market equity premium (RP.). Investors would expect additional compensation 1o
induce them to invest in an equity instrument that has more risk than a Treasury
bond. The risk premium for the market can be calculated by sublracting the mean
return for long-term government bonds from the mean return for large-company
stocks which was 6.9%7 as of December 31, 2015.

. Size premium (RP;). The size-risk premium (over the risk premium for the market)
can be calculaled by subtracling the estimated (i.e., CAPM predicted) return in
excess of riskless rate from the realized return in excess of the riskless rate. In the
case of the Practice, we applied the size-premium return in excess of CAPM of
companies in the 10™ decile? (5.6%).

) Firm specific (unsystematic) risk (RPu). The risk premium for unsystematic risk
attribulable to the specific company is designed to account for addilional risk factors
specific to the Practice. Firm-specific risk factors may include, for example, the
following: competilion, size, poor access to capital, thin management, lack of
diversification, environmental, litigation, distribution, technology and other factars. In
the case of the Praclice, we delermined that an additional risk premium of 6.0% was
reasonable. This reflecled the reliance on Drs. Root and Molar and the limited
geographic localion of the Praclice,

The cost of equity discount rate implied by the build-up method is 21,1% as shown in EXHIBIT 4. To
arrive at the Praclice’s capitalizalion rate, the discount rate Is then reduced by a long-lerm expected
growth rate in cash flows. We have determined a 3.0% growth rate was appropriate for the Praclice.
Accordingly, the capitalization rate is 18.1%.

Applying the capitalization rate of 18.1% to the Practice’s growth adjusted expected cash flow resulits

Duff and Phelps, 2016 Valuation Handbaok ~ Guide te Cos! of Capital, Duff & Phelps, LLC, Chicago, Minois.
3 Ihid.
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in an indicated vaiue of equily for the Praclice of $1,696,000, as of the Valuation Date, as shown in
EXHIBIT 5.

VI MARKET APPROACH

We considered two different methods lo determine the value of the equily of the Company: an
analysis of guideline public companies (“Guideline Company Method®) and an analysis of recent
guideline merger and acquisition transactions (“Private Transaction Method"}. Under the Guideline
Company Method, actively traded public companies operaling in the same industry and having similar
characteristics provide a reasonable basis for comparison io the subject practice being valued. There
are no publically traded practices similar to DDS PC and therefore, we have nol utilized the Guideline
Company Melhod. We did however utilize the Private Transaction Melhed to value DDS PC,

A. Private Transaction Method
Transaction Analysis

It is possible lo develop an indication of value of a practice based upon the pricing multiples indicated
by merger and acquisition transactions of practices in the same or a similar indusiry in recent years.

We searched transactions included in Prail’s Stals for Iransactions in SIC code 8021. We have
identified 29 comparable transactions occurring between 2010 and 2015 as presenied in EXHIBIT 6.

Based on our research, dental practices are lransacled based on a percentage of a practice’s
revenue and a mulliple of earnings before interest, taxes and depreciation and amortizalion
(‘'EBITDA"). Based on our review of the transaclions, we have ulilized a percenlage of revenue
muiliple of 50% and a 3.00 times EBITDA mulliple in our valuation of DDS PC.

The transaclions analyzed were asset transaclions and did not include the value of a practice’s cash,
receivables, payables (i.e. working capilal} and long-term debt. As such these assels and liabililies
would need lo be included to arrive at the enlerprise value of the Practice. Accordingly, we have
included the value of Practice's working capital and debt as of December 31, 2015, in arriving at the
indicated value of DDS PC's equity as of the Valuation Date.

The indicaled value of the Practice under the percentage of revenue methad and muitiple of EBITDA
method is $1,494,000 and $1,647,000, respeclively, as presenied in EXHIBIT 7.
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vil. AGREEMENT VALUE

As discussed, upon the death of a shareholder or the Praclice, the Praclice would purchase the
deceased shareholder's interest in the Practice from the deceased estate as the value of the life
insurance proceeds received by the Practice. The current life insurance policy in place for Dr. Molar
is $500,000.

Although we considered the Agreement value, we did not rely upon it in our conclusion of value of Dr.
Malar's interast in the Praclice.

Vill. CONSIDERATION OF DISCOUNTS

Before a final conclusion of value is determined, consideralion must be given lo the application for a
discounts for lack of control and for lack of marketability.

Since Dr. Molar is a 50% shareholder in the Practice and has significant conlrol over the Practice's
operalions and cash flow, a discount for lack of control is not appropriate.

The Practice Is not publicly held, and a public or secondary market does not exist for an interest in the
Praclice. The inabilily to readily sell an interest in the Practice increases the owner's exposure to
changing market conditions and increases the risk of ownership. An equity holding that has no
market, but might possibly be salable under certain limited circumstances and at a totally
undelermined price, must be discounted from an otherwise comparable equity that is legally saleable
lo the general public and has an established market.

In a sale of a small business like DDS PC, a company must incur some or all of the costs to prepare
for sale including accounting costs, legal costs, and other transaction costs®. To account for the
iliquid nature of an investment in the Praclice, a 10% discount for lack of marketability is appropriate.

¥ Prall, Shannon P, Business Valuation Discounts and Premiums, 2™ Ed., New Jersey: John Wiley & Sons,
Inc., 2009, pages 205-206
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IX. CONCLUSION OF VALUE

Based on the valuation approaches and methods discussed herein, we have weighted each method
equally and conclude that the Fair Market Value of 100% of DDS PC is $1,450,000, as of January 11,
20186, as shown in EXHIBIT 8. Accordingly, the Fair Market Value of Dr. Molar's 50% interest in DDS
PC is $725,000.

X. DR. MOLAR'S INCOME STREAM FROM THE PRACTICE

The estimated income to Dr. Molar is equal to 50% of the pre-lax normalized cash flow from the
Praclice available to her plus reasonable compensation imputed to her in our valuation of the
Praclice. Accordingly, Dr. Molar's pre-tax income from the Practice is $398,000, as detailed in the
chart below.

Adjusted Profit Before Tax (Exhibit 3) 3 495,892

Dr. Ivory Molar's 50% Interest 5 247,946
Plus: Reasonable Compensation 150.000
Dr. Ivory Molar's Pre-tax Income $ 397,946
Rounded 3 398,000

Allachments:
APPENDICES A-F
EXHIBITS 1-8
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APPENDICES
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EXHIBITS
1
2

e - o

APPENDICES AND EXHIBITS

Sources of Information

Statement of Assumptions and Limiting Conditions
Valuation Analyst's Representation and Certification
Curriculum Vitae of Appraiser #1

Curriculum Vitae of Appraiser #2

Econemic Dala as of 4Q 2015 - Not Attached

Root & Molar DDS PC - Trended Tax Returns

Root & Molar DDS PC - Adjusted Balance Sheet and Working
Capitat

Root & Molar DDS PC - Normalized Income

Root & Molar DDS PC - Capitalization and Discount Rate Build Up
Method

Root & Molar DDS PC - Capitalization of Expected Cash Flow
Root & Molar DDS PC - Market Dala Transaclions
Root & Molar DDS PC - Market Approach

Root & Molar DDS PC - Summary of Valuation Calculations
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APPENDIX A

Sources of Information

In performing our work, we were provided with and/or relied upon various sources of information,
including but not limited to the following:

. Root & Molar, DDS PC tax relurns {Form 1120s) for the years ending December 31,
2011 through 2015.

. Root & Molar, DDS PC Shareholders’ Agreement daled January 1, 2010 between
Anita Root and lvory Molar.

. 2745 Oral Street Realty LL.C tax returns (Form 1065} for the years ending December
31, 2011 through 2015.

s Brad Cavity and Ivory Molar personal income tax returns (Form 1040) for the years,
1995, 1996 and 2011 through 2015.

. Root & Molar, DDS PC Aging Report as December 31, 2015 and as of June 30,
2016.

. Rool & Molar, DDS PC Chase checking account statemenis for the period January 1,
2011 through August 31, 20186.

s Root & Molar, DDS PC American Express credit card slatements for the period
January 28, 2011 through July 29, 2016.

o Root & Molar, DDS PC Bank of America credit card year end summaries for 2013
and 2014 and monthly statements for 2015.

. Rool & Molar, DDS PC Capital One business credit card stalements for the period
January §, 2011 through August 5, 2016.

. Root & Molar, DDS PC QuickBooks file.

. Life insurance policies for both Dr. Molar and Dr. Root.

a Both parties' statements of net worth,

* Review of the Practice’s website {www.Bridgedentalonline.com)

. Discussions with Dr. Ivory Molar, Brad Cavity and Joe Accountant, CPA.

o First Research Industry Profile, Dentists (NAICS Code 6212), December 14, 2015.

a www federalreserve.qov

. 2015 Valuation Handbook, Guide to Cost of Capilal by Duff & Phelps.

s Other miscellaneous business information.
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Statement of Assumptions and Limiting Conditions

The primary assumptions and limiting conditions pertaining to the value eslimate conclusion stated in
this summary report {"report”) are summarized below. Other assumptions are cited elsewhere in this

report.

1.

10.

The conclusion of value arrived at herein is valid only for the stated purpose as of the date of
the valuation.

Financial statemenis and other related information provided in the course of this
engagemenl, have been accepted without any verification as fully and correctlly reflecting the
enterprise’s business conditions and operaling results for the respeclive periods, except as
specifically noled herein.

Public information and indusiry and statislical information have been obtained from sources
we believe to be refiable. However, we make no representalion as to the accuracy or
completeness of such information and have performed no procedures lo corroborate the
infarmation.

We do not provide assurance on the achievability of the results forecasted because events
and circumstances frequently do nol occur as expected; differences between actual and
expected resulls may be material; and achievement of the forecasled resuils is dependent on
actions, plans, and assumptions of management.

The conclusion of value arrived al herein is based on the assumption that the current level of
management expertise and effectiveness would conlinue to be mainiained and that the
character and integrily of the enterprise through any sale, recrganization, exchange, or
diminution of the owners' participation would not be materially or significantly changed.

This report and the conclusion of value arrived at herein are for the exclusive use of our client
for the sole and specific purposes as noted herein. Any other party may not use them for any
other purpose or for any purpose. Furthermore, the report and conclusion of value are not
intended by the author and should not be consirued by the reader o be investment advice in
any manner whatsoever. The conclusion of value represents the considered opinion of Silly
Censultants, based on information furnished to them.

Neilher all nor any part of the canlenis of this report (especially the conclusion of value, the
identity of any valuation specialist(s), or the firm with which such valuation specialists are
connected or any reference to any of the professional designations) should be disseminated
to the public through advertising media, public relations, news media, sales media, mail,
direct transmittal, or any other means of communication, including but not limited to the
Securities and Exchange Commission or other governmenlal agency or regulatory body,
without the prior written consent and approval of Silly Consultants.

Fulure services regarding the subject matter of lhis reporl, including bul not limited to
testimony or altendance in court, shall not be required of Silly Consultants unless previous
arrangements have been made in writing.

No change of any item in this report shall be made by anyone other than Silly Consultants,
and we shall have no responsibility for any such unauthorized change.

Except as noted, we have refied on the representalions of the owners, management, and
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APPENDIX B
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olher third parties concerning the value and useful condition of all equipment, real eslate,
investments used in the business, and any other asseis or liabilities, except as specifically
stated to the contrary in this report. We have not atlempted to confirm whether or not all
assels of the business are free and clear of liens and encumbrances or that the entity has
good title to all assets.

The approaches and methadologies used in our wark did nol comprise an examination in
accordance with generally accepted auditing standards, the objective of which is an
expression of an opinion regarding the fair presentation of financial statements or other
financial information, whether historical or prospeclive, presented in accordance with
generally accepted accounting principles. We express no opinion and accept no
responsibility for the accuracy and completeness of the financial information or other data
provided to us by others. We assume that the financial and other information provided lo us
is accurate and complete, and we have relied upon this information in performing our
valuation.

The valuation may not be used in conjunction with any other appraisal or valuation study.
The value conclusion stated in this report is based on the program of utilization described in
the report, and may not be separated into parls. The appraisal was prepared solely for the
purpose, function and party so identified in the report. The report may not be reproduced, in
whole or in part, and the findings of the report may not be utilized by a third pariy for any
purpose, withoul the express wrilten consent of Silly Consultants.

Unless otherwise stated in the report, the valuation of the business has not considered or
incorporated the potential economic gain or loss resulting from contingent asselts, liabilities or
events axisting as of the valuation date.

The working papers for this engagement are being retained in our files and are available for
your reference. We would be available 1o support our valuation conclusion should this be
required, Those services would be performed for an additional fee.

All facls and data set forth in our report are true and accurale (o the best of the Appraiser’s
knowledge and belief.

All recommendalions as to fair market value are presented as the Appraiser's conclusion
based on the facts and dala set forth in this report,

We have no responsibility or obligation io update this report for events or circumstances
occurring subsequent to the dale of this report.

In all matlers that may be potentially challenged by a Courl or other parly we do not take
responsibility for the degree of reasonableness of contrary posilions that others may choose
to take, nor for the costs or fees that may be incurred in the defense of our recommendations
against challenge(s). We will, however, retain our supporling work papers for your malter{s),
and will be available to assist in defending our professional posilions taken, at our then
current rales, plus direct expenses at actual, and according lo our then curreni Slandard
Professional Agreement.

No third parties are intended to be benefited. An engagement for a different purpose, or
under a different standard or basis of value, or for a different date of value, could resull in a
malerially different opinion of value.
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Silly Consultants retains all exclusive righls to copyrighls to the report and to conirol the
issuance of copies by others, and the client has no right of diffusion, reproduction, distribution
or sale. The client may reproduce ten copies of the report solely for its inlernal use.
Otherwise, the client may not reproduce lhe report without the prior wrilten consent of Silly
Consultants.

Our report will nat be used far financing, or included in a private placement or other public
documents and may not be relied upon by any third parties.

Our report is based on historical andfor prospective financia! information provided to us by
management and other third parties. This information has not been audited, reviewed or
compiled by us, nor has it been subjecied lo any type of audit, review or compilation
procedures by us, nor have we audited, reviewed or compiled the books and records of the
subject practice. Had we audited, reviewed or compiled the underlying dala, matters may
have come 1o our attention which would have resulted in our using amounts which ditfer from
those provided; accordingly, we take no responsibility for the underlying data presented or
relied upon in this report.

We express no opinion for malters that require legal or other specialized expertise,
investigation, or knowledge beyond that customarily employed by business appraisers.

Unless stated otherwise in this report, we express no opinion as to: 1) the tax consequences
of any fransaction which may result, 2) the effect of the lax conseguences of any net value
received or lo be received as a result of a transaction, and 3) the possible impact on the
market value resulling from any need lo effect a transaction to pay taxes.

We have conducted interviews with the current management of the Practice concerning its
past, present, and prospective operating results of the entities.

We did make an on-site visit to the Practice's facility.

This valuation analysis and report, which are to be distributed only in their enlirety, are
intended solely for use by you, your client, and your client's accountants and atiorneys, solely
to assist you and your client in the determinalion of the fair market value of the subject
interests for the previously stated purposes. Il should not be used for any other purpose or
distributed to third parties for any purpose, in whole or in part, without the express writlen
consent of Silly Consuliants.
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Valuation Analyst's Representation and Certification
We represent/cerlify that, to the best of our knowledge and belief:
] The statements of fact contained in this valuation report are frue and correct,
. The reported analyses, opinions and conclusions of value are limited only by the reported

assumptions and limiting conditions, and are our personal, impartial, independent, unbiased,
objective professional analyses, opinions and conclusions.

o We have no present or prospeclive/contemplated financial or other interest in the business or
properly that is the subject of this report, and have no personal financial or other interest or
bias with respect to the parties involved.

) This engagement was not contingent upon developing or reporting predetermined results.

) Compensation for completing this assignment is fee-based and is not contingent upon the
development or reporting of a predetermined value or direction in value that favors the cause
of the client, the outcome of the valuation, the amount of the value opinion, the altainment of
a stipulated result, or the occurrence of a subsequent event directly related to the intended
use of this appraisal,

* The economic and indusiry dala included in the valuation report have been obtained from
various printed or electronic reference sources that the valuation analyst believes to be
reliable. The valuation analyst has not performed any corroborating procedures to
substantiate that data.

) The analysis, opinion, conclusions and this summary report were developed in conformily
with the American Institute of Certified Public Accountant's Statemenl on Standards for
Valuation Services No. 1.

) The parties for which the information and use of the valuation report is restricted are
idenlified. The valuation report is not intended to be and should not be used by anyone other
than such parties.
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. This report and analysis was prepared by Appraiser #1 and reviewed by Appraiser #2. Mr.
Appraiser #1 is a Cerlified Public Accountant licensed in the Stale of New York and is
Accrediled in Business Valuation and Cerlified in Financial Forensics by the American
Instiiute of Cerlified Public Accountants. Mr. Appraiser #1 is also an Accredited Senior
Appraiser by the American Sociely of Appraisers. Mr. Appraiser #1's Curriculum Vilae is
attached as APPENDIX E.

. Mr. Appraiser #2 is a Cerlified Public Accountant licensed in the State of New York and is
Accredited in Business Valuation and Certified in Financial Forensics by the American
Institute of Cerlified Public Accountants, Mr. Appraiser #2 is also a Certified Fraud Examiner
by the Associalion of Certified Fraud Examiners and a Master Analyst in Financial Forensics
and Certified Valuation Analyst by the National Association of Certified Valuation Analysts,
Mr. Appraiser #2' Curriculum Vitae is attached as APPENDIX E.

. The American Institute of Certified Public Accountants and the American Saciely of
Appraisers have mandatory recertification programs for its members. Mr. Appraiser #1 and

Mr. Appraiser #2 are in compliance with that program.

Appraisers’ Cerlification Signatures
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EXHIBIT 1A

IVORY MOLAR & BRAD CAVITY
ROOT & MOLAR DDS PC
BALANCE SHEET
DATE INCORPORATED: DECENSER 17, 1892
A3 OF:
Sawre: Form 112035, Cash Sasly
=Zau 12aw2 12MN3 12o4 121N 125 122 1243112 124 1205
$ 168012 § 240335 § 288568 § 201,800 5 118938 Cash 48.4% 60.2% B5.5% 65.2% 38.5%
- . ege 608 888 Employss recaivabla 0.0% 0.0% 0.2% 0.2% 0.2%
17,442 18,318 18,191 12,328 13,772 Prepaid supplios 5.1% 4.8% 4.0% 3.1% 4.0%
184,384 288681 285,466 F2K.F T 131,408 Tolal Current Assols 853.5% 64.9% 70.0% BA.E% 4.8%
823,247 828,028 840,660 B47,116 853,343  Buildings and other depreciabln astels 238.5% 207.0% 208.3% 211.9% 282.9%
__ [880.700) (709,713} {740,049) (780,301) (780,128) Less: Accumuisted depreciation -200.1% A78.1% -181.8% -189.4% 258 8%
133,547 118,313 100,611 86,815 73,215 Total Fixad Asssts, Nat 7% 29.7% 28.T% 21.8% 24.3%
20,902 20,902 20,902 20,902 20,802  Intanglble assels 0.1% 5.2% 5.1% 5.2% B9%
{17,902} (17,802} (17.902} {17.802) (17,902) Less: Accumulated amartization -5,2% -4.5% 4 4% -4.5% -5.0%
- - . 7.210 32,203 Sharehalder loans rcsivable - Anita Root 0.0% 0.0% 0.0% 1.8% 10.7%
10,979 43,338 Sharehokler Ioans recahable - lvary Molar o.0% 0.0% C.0% 2% 4%
23,742 18,813 18,513 18,813 18,513 Due from 2745 Oral Strent 8.9% 4.8% 4.5% 4.8% 6.1%
26,742 21,613 21,513 33,702 87,062 Totis) Other Asusts 7.8% 5.4% 5.2% 9.9% 32.2%
S 4843 S O9ATT $ 407,679 % 401341 § 301673 Totsl Aasels 100.0% 100.0% 160.0% 100.0% 100.0%
LIABNLIMES AND SHAREHOLDERS' EQUITY.
$ 12702 § 21432 3 3182 3 - 3 . Line of credit 36.9% 8.6% 1.7% 0.0% 0.0%
47,309 51,378 40,040 57,084 20,5858 Cred!t card advances 13.1% 14.4% 11.8% 14.2% 9.8%
. - . 8,054 112 Payroll Eabitilles 0.0% 0.0% 0.0% 17% 0.0%
3,720 3028 4,580 2,337 #3304 P payabl 1.1% 0.8% 1.1% 0.6% 21%
178,341 87,838 81,811 66,285 39,002 Total Current Liablfitias 51.7% 210% 20.8% 18.5% 128%
11,764 0,250 - - - Loans from sharehoiders 34% 12.6% 0.0% 0.0% 0.0%
12,008 B7.E04 106,147 112,683 92,631 Line of credli 52% 17.0% 28.0% 28.1% 30.7%
29,773 117,854 106,147 112,683 92,831 Volal Long-Term Liabllities 1.8% 24.8% 28.0% 20.1% 30.7%
208,114 208,690 189,058 173,938 131,633 Total Liabllities 50.4% $1.6% 48.6% 44.6% ALE%
5,000 5,000 5,000 5,000 5,000 Caplial siock 1.5% 1.3% 1.2% 1.2% 1.7%
428 438 438 438 438  Additional paid in capial 0.1% 0.1% 0.1% 1% 0.1%
131,001 187,349 21218 218,965 184 802  Retainad samings 38.0% 47.0% 52.1% 54.1% 54.6%
138,520 192,787 217,621 222,403 170,040 Total Shareholders' Equity 39.5% 48.4% 04% 55.4% 564%
H 843 3 28477 § 407,673 % 401341 3§ J01,873  Toul Lisbilitles & Sharsholders’ Equity 100.0% 100.0% 100.0% 100.0% 100.0%
Distribytions:
s 50,000 § so000 § 0 50,000 § 000 § 50,000 Anlta Root
50,000 50,000 50,000 60,000 50000 Ivory Molar

LT L
S 100000 S 100000 3 100000 $ 100000 $ 100,000 Total
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EXHIBIT 1B

IVORY MOLAR & BRAD CAVITY
ROOT & MOLAR DDS PC
IRCOME STATEMENT
FOR THE YEARS ENDED:
Scurce: Form 11205, Cazh Basiy
1204 1201112 125113 1203114 12531115 12a 1zan2 1=231h3 127114 2o
5 2581782 5 2553468 § 2526801 5 2595338 § 2.814,812 Net Revenus 100.0% 100.0% 100.0% 100.0% 100.0%
486,748 453,701 452,789 504,367 517,249 Cos! of Goods Soid (") 18.9% 17.8% 17.9% 19.4% 19.0%
2,095,033 2,099,707 2,074,012 2,000,571 2,097 583 Gross Profit 81.1% B2.2% 82.1% 80.6% 80.2%
506,650 481,553 513,102 490,193 557,031  Compansalion of officers (™) 19.6% 18.9% 20.3% 19.2% 21.3%
617,078 615,266 605,822 613,137 512,307 Salaries and wapes 229% 246.1% 24.0% 22.6% 22.4%
24,981 28017 20,020 18,240 9966 Repairs ond maintenance 1.0% 1.1% 0.8% 0.7% 0.4%
100,372 100,239 100,776 100,285 100,600 Ronis 9% 3.9% 4.0% 3.9% 8%
50,454 50,617 48,718 40,374 50,014 Taxes and lcanses 2.0% 20% 1.9% 1.9% 1.9%
6,425 6,148 6,839 6,245 8,776 Interest 02% 0.2% 0.3% 0.2% 0.3%
21,575 21,012 17,703 13,788 13600 Depreciation 0.8% 0.8% 0.7% 0.5% 0.5%
74,108 78,592 77,888 80488 83,828 Advertising 29% 1% 1% 3.1% 2%
21,080 21,270 17.054 17,420 20,222 Pengion, profit-sharing plans, eic., plans 0.8% 0.8% 0.7% 0.7% 0.8%
188,344 196,789 189,708 200,723 212056 Employes benelil programs 7.3% 7.7% 75% 7.8% A%
352,555 344,046 349,639 185,280 380,675 Othar deducilons 13.7% 13.5% 138% 14.9% 14.6%
1,963,942 1,943,529 1,949,178 1,986,188 2,048,926 Total Deductions 76.1% 75.1% 77.1% 76.5% 78.4%
$ 10084 § 156258 § 12483 § 104782 § 47,837 Proflt Before Taxes 5.14% 5.1% 4.9% 4.0% 1.6%
e e S e LR LT LA L LA L L = === =
Esmings Before Inteppst and Taxes (ERT)
$ 13091 5§ 156258 $ 124834 5 104,782 S 47,637 Prold Bafore Taxes 5.1% 6.1% 49% 4,0%
8425 6,146 8,039 8,245 B 776 Intarest Expense 0.2% 0.2% 0.3% 0.2%
137,616 162,404 131,673 111,027 56,413 EBIT 53% B.4% 5.2% 4.3%
21,575 21,013 17,703 13,786 13,600 Oepracialion and Amorization 0.8% 0.8% 0.7% 0.5%
$ 159001 § 1'3‘41 7 $ 149&7. $ 124|3u $ 70!013 EBITDA 8.2% 7.2% 5.9% 4.8%
%1 Cost of Good Sold
S 476128 § 437322 S 438208 § 489,679 S 505758 Purchases 18.4% 17.1% 17.2% 18.9% 19.3%
10,623 16,379 14,581 14,608 11,493  Qubside sorvices 0.4% 0.6% 06% 0.6% D.4%
S 4B5749 S 453701 5 452789 S 504367 S5 517248 Towt 18.9% 17.8% 17.9% 18.4% 19.6%
CCL.Gompansation of officers
$ 200000 5 300000 § J0DO0D S 300000 § 300,000 Anila Rool N/A NA 11.9% 11.5% 11.5%
206,990 181,553 213,102 198,193 257,831 _ (tvory Molar NJA M/A B.A% 76% 9.9%
S 508800 S 481853 § 513102 § 488183 § 5§57.83% Towl NIA NIA .3% 19.2% 21.3%
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EXHIBIT 1C

IWORY MOLAR & BRAD CAVITY
ROOT & MOLAR DDS PC
OTHER DEDUCTIONS
DATE INCORPORATED: DECEMBER 17, 1982
FOR THE YEARS ENDED:
Soures: Form ﬂzos! Cash Bazls
2 1L2RWZ 120913 1231114 2R3INg 2Rt 2Nz 126103 120114 hrixifak]
H 7347 § 9862 § 8007 3 7209 § 5841 Aute & truck axpensa 0.3% 0.4% 0.3% 0.3% 0.2%
38,314 39,142 36,323 38,853 36,111 Auto lease 1.5% 1.5% 14% 1.5% 1.5%
1,763 774 1,185 647 832 Bank charges 0.1% 0.0% 0.0% 0.0% 0.0%
9,438 8,155 9,655 9,461 9,314 Computer and internet costs DA% 0.4% 0.4% 0.4% 0.4%
1,230 607 1,107 1,324 2,577 QDues and subscriptions 0.0% 0.1% 0.0% 0.1% 0.1%
57,602 344 28,128 42,117 40,807  Insurance 2.2% 0.1% 1.2% 1.7% 1.8%
19,384 20,0683 25919 19,902 19,818 Laundry and clsaning 0.8% 0.8% 1.0% 0.8% 0.8%
10,619 10.715 8,574 10,078 $.012 Legal and professional 0.4% 0.4% 0.4% 0.4% 03%
. 30,708 30,859 32,289 33,208 Medica! billing fess 0.0% 1.2% 1.2% 1.2% 1.3%
34,347 37,528 36,144 25,654 38,129 Maeting exp and amployse meals 1.3% 1.5% 1.4% 1.4% 1.5%
27,735 24,056 23,189 42,875 20,946 Merchani service fecs 1.1% 0.9% 0.9% 1.7% 1.1%
81,894 89.713 80,226 86,035 B),621 Office expanses 3.2% 3.5% 3% 3% 2%
- - - 1,289 734 Outside services 0.0% 0.0% 0.0% 0.0% 0.0%
219 218 759 927 846 Parking and tolls 0.0% 0.0% 0.0% 0.0% 0.0%
8,029 6,437 3,086 2,904 5,013 Postage 0.3% 0.3% 2.1% 0.1% 0.2%
678 ame 547 678 613 Security 0.0% 0.0% 0.0% 0.0% 0.0%
20,084 23.851 20,868 21,837 22,206 Telsphone 0.8% 0.9% 0.8% 0.8% 0.8%
6,000 5713 5,185 5226 5,615 Training and education 0.2% 0.2% 0.2% 0.2% 0.2%
- - 817 5,881 11,572 Travel 0.0% 0.0% 0.3% 0.2% 0.4%
16,435 13,694 13,515 15,617 18,265 Utilities 06% 0.5% 0.5% 0.6% 0.7%
594 433 - - -  X-mas 0.0% 0.0% 0.0% 0.0% 0.0%
8,825 14,054 6,008 4,506 4,601  Travel, meals, and entertainment 50% 0.3% 0.6% 0.2% 0.2% 0.2%

$ 352,665 § W!NG 3 40839 § 388.26% $ 380,878 Total Other Deductions 13.7% 13.5% 13.8% 14.9% 14.6%
e =S
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IVORY MOLAR 8 BRAD CAVITY
ROOT & MOLAR DDS PC

ADJUSTED BALANCE SHEET AND WORKING CAPITAL

VALUATION DATE: JANUARY 11, 2018
Source: Form 11208, Cash Basis

EXHIBIT 2

ASSETS

Cash

Employee raceivable
Accounts receivable, net of lax
Prepaid supplias

Total Currant Assets

Buildings and other depraciable assets
Less: Accumulated depraciation
Total Fixed Assots, Nat

Intangible asssts

Less: Accumulated amorlization
Sharaholder loans recaivable - Anita Reot
Shareholdar loans recaivable - Ivory Molar
Oue from 2745 Oral Street

Total Cther Asssts

Tatal Assets

LIAB! A OLD ¥
Credit card advances

Payroll liabliities

Pansions payable

Total Current Liabllities

Line of credit
Total Long-Term Liabllitles

Total Liabilities
Net Tangible Assets

Working Capital

AS OF DECEMBER 31, 2015 |

Working
Unadjusted Adjustad Capital

3 116938 $ 116.938 LY 116,938
696 696 698

- 194,003 (a) 194,003

13,772 13.772 13,772

131,406 325,408 325,405
853,343 853,343 X
{780.128) (768.497) (b) X

73,215 88,848 X

20,802 - (9 X
{17.802) S (- X

32,203 - {d} X

43,338 - {d) X

18,513 18,513 X

97,052 18,513 X

$ 301,673 § 430,768 $ 325,400
$ 20586 § 26,566 $ 29,586
112 112 112

9,304 9,304 9,304

39,002 39,002 39,002

92,631 92,631 X

92631 92,631 X

131,633 131,633 39,002

$ 170,040 § 299,135

S medor

{a) Accounts receivable as of December 31, 2015, net of taxes (40% tax rate).

(b) Adjustad by adding back tha Sec. 179 depraciation on recently acquired assets and impuling straight-ine depreciation.

Repored Accumulated Depreciation - 12/31/15

Add: Sec 179 Dap. On Acquired Assats

Less; Accumulated Straight Line Deprecialion on Assels
Adjusted Accum Depreciation - 12/31/15

{c) Adjustment to eliminate Intangible assels.

s (780,128)
19,089
{5.458)
s (766,497)

(d) Shareholdar loans were eliminated as a non-operaling assat. We did not include the value of Dr. Molar's loan as an asset to
her in amiving at the falr market value of har Intarest in the Pracice. Therefore, the debt owed to the Practica should not be

included as a personal liability on her statement of net worth. Had we in
liability wouid need to be inciuded on her statement of net worth,

cluded Dr. Molar's non-aperating asset, the off-setling

REPORT FOR PRESENTATION PURPOSES ONLY AND DOES NOT REPRESENT A REAL CASE



EXHIBIT 3

VORY MOLAR & BRAD CAVITY
ROOT & MOLAR DDS PC
NORMALIZED INCOME
JALUATION DATE: JANUARY 11, 2018

FYEA291M1  FYE12R31M2  FYE123113  FYE129M44  FYE 123115 Normalized

Net Ravenue $ 2581782 § 2553488 S 2526801 5 2595338 5 2814812
Plua: Cash income 40,000 40,000 40,000 40,000 40,000
Total Adjusted Revenue $ 2821782 § 2503488 3 2568801 S 20635336 § 2854012 (a) S 2,800,000
Profil Befora Tax (PBT) 131,001 156,258 124,834 104,782 47,637
PBT as % of Nel Revenue 51% 6.1% 4.9% 4.0% 1.8%
Adjusiments:

Plus: Compensation of Officars 506,580 481,553 513,102 498,183 557,831

Plus: Rent Expenge 100,372 100,229 100,778 100,285 100,800

Pius: Cash Incomea 40,000 40,000 52,102 44,480 43,280

Plug: Auto Expanses 45,881 48,004 44 430 45952 44,052

Plus: Auo Insurance 7,852 5,178 2,058 2,202 -

Plus: Travel - - 8,117 5,801 11,572

Plug: Meeling Expense 34,347 37,628 _38,144 35,654 38,128

Total Adjusimenlta 735,023 713,802 758,818 732,727 785,464

Adjusted PBT {Before Reasonable Compensation) s 866,914 § 868860 § !!l1£853 $ 837!&'.!9 $ 843!101 $ 868,492
Adjusied PBT [Balore Reasonabla Campensation) as %

of Ne! Revenue (roundad) 33.5% 24.1% 34.0% 32.3% 32.2% 33.4%
Plua (Minus) Adjustments to PBT:
Less: Reasonabla Compensation 300,000
Lesg: Falr Market Value of Rent Adjustment 72,800
Adjustad Profit Before Tax {(PBT) 485,892
Less Taxes at 40% - 168,357
Adjustad Profit After Tax (PAT) o 297,635
Rounded o 288,000
Adfusted PAT as % of Nat Revenus (roundad) 11.4%
Ad)usted Profit Before Tax (PBT) $ 485,892
Plus: Interest Expense 8,778
Plus: Degreciation 13,600
Adjusicd EBITDA $ §18,288
Adjusted EBITDA as % of Not Revenue {rounded) 192.9%

(a) - Normalized total adjusied revanue calculaled as the weighted averags of years 2013-2013 with the least weight givan ta 2013 and the grealest weight lo 2015,

REPORT FOR PRESENTATION PURPOSES ONLY AND DOES NOT REFRESENT A REAL CASE




IVORY MOLAR & BRAD CAVITY

ROOT & MOLAR DDS PC

CAPITALIZATION AND DISCOUNT RATE
BUILD-UP METHOD

DATE INCORPORATED: DECEMBER 17, 1992

VALUATION DATE: JANUARY 11, 2016
%—

EXHIBIT 4

Average Market Return

Long-lerm Treasury Bond Yield

Equity Risk Premium-Stocks over Bonds

Size Premium (CRSP Deciles 10-Smallest)
Sub-total Cost of Equity

Adjustments for:
Unique Company Factors

Net Discount Rate

2.6% (a)
6.9% (b)
5.6% (b)

156.1%

6.0% (c)

21.1%

(a) - Long-term 20-year U.S. Treasury Coupon Bond Yield as of January 11, 2016 (www.federalreserve.gov).

(b) - Data obtained from the Duff & Phelps, 2016 Valuation Handbook, (Data as of December 31, 2015).

{c) - Company specific factors considered include limited geographic location and reliance on the two owners.

REPORT FOR PRESENTATION PURPOSES ONLY AND DOES NOT REPRESENT A REAL CASE




EXHIBIT 5

IVORY MOLAR & BRAD CAVITY
ROOT & MOLAR DDS PC
CAPITALIZATION OF EXPECTED CASH FLOW
VALUATION DATE: JANUARY 11! 2016 -

Formula _CF (1 X G)

DR-G

Assumptions
Growth {("G") = 3.0%
Discount Rale - (EXHIBIT 4) = 21.1%
Cap Rate = 18.1%
Cash Flow ("CF") to Equity (*) $ 296,000
1 + Growth Rale 103.0%
Expected Cash Flow 306,940
Cap Rate 18.1%
Indicated Market Value of Equity $ 1,695,801
Rounded $ 1,696,000

(*) - There is no material difference between the Practice's net income and net cash flow because of the
following facls. The Practice was not in need of significant investment of capital assets and it is expected
that capital investment and depreclation expense would be similar in the future. Since revenues were not
expected grow appreciably in the coming years, it was determined that there would be no large swings
in working captial that would affect cash flow.

REPORT FOR PRESENTATION PURPOSES ONLY AND DOES NOT REPRESENT A REAL CASE
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EXHIBIT 7

IVORY MOLAR & BRAD CAVITY
ROOT & MOLAR DDS PC
MARKET APPROACH

VALUATION DATE: JANUARY 11, 2016
%—

Based on Revenue (MVIC/Revenue)*

Gross Sales $ 2,600,000

Multiple 0.50

Indicated Market Value of Invested Capital 1,300,000

Plus: Waorking Capital 286,407

Less: interest Bearing Debt (92,631)
indicated Market Value of Equity $ 15493!776

Rounded $ 1,494,000

Based on EBITDA {MVIC/EBITDA)*

Normalized EBITDA $ 518,268

Multiple 3.00

Indlcated Market Value of Invested Capital 1,554,805

Plus: Working Capilal 286,407

Less: Interest Bearing Debt (92,631)
Indicated Market Value of Equity $ 1,647,438

Rounded 3 1!647!000

*MVIC is the market value of equity plus the market value of interest bearing debt.

REPORT FOR PRESENTATION PURPOSES ONLY AND DOES NOT REPRESENT A REAL CASE




EXHIBIT 8

IVORY & BRAD MOLAR
ROOT & MOLAR DDS PC
SUMMARY OF VALUATION CALCULATIONS
VALUATION DATE: JANUARY 11! 2016 . ]
Indicated Value  DLOM Adjusiments
Refsrence Before DLOM (*) @ 10% Concluded Value

Market Approach

Private Transaction (MVIC/Revenue) Exhibit 7 $ 1,493,776 $ (149,378) $ 1,344,399

Private Transaction (MVIC/ EBITDA) Exhibit 7 $ 1647436 § (164,744) $ 1,482,693
Incoma Approach

Capitalized Cash Flow Exhibit 5 $ 1,695,801 $ (169,580} $ 1,526,221
Conclusion of Fair Market Vailue - 100% Equity | $ 1,450,000 |
Conclusion of Fair Market Value of a 50% Interest l $ 725,000 |

("} - DLOM - Discount for Lack of Marketability. The discount for marketability is related to the liquidity of the Practice.
The 10% DLOM is related to the costs of selling the Practice and holding time to sell the Practice.

REPORT FOR PRESENTATION PURPOSES ONLY AND DOES NOT REPRESENT A REAL CASE




EXHIBIT 8

IVORY MOLAR & BRAD CAVITY
ROOT & MOLAR DDS PC

REPORT FOR PRESENTATION PURPOSES ONLY AND DOES NOT REPRESENT A REAL CASE




EXPERT TESTIMONY

1. As a general rule, a witness must testify to facts and not opinions or conclusions
drawn from the facts. People v. Russell, 165 A.D.2d 327, 567 N.Y.S.2d 548, affd., 79N.Y.2d 1024.

2. A lay witness is permitted to testify to opinions of color, weight, size, quantity,
light and darkness as well as the identity as to race, language, visibility, sounds and the like.
Laubach v. Colley, Townsendv. Brundage, 4 Hun 264, Miller v. City of New York, 104 A.D, 33, 93
N.Y.S. 227, matters involving taste, smell and touch, People v. Marx, 128 A.D. 828, 112 N.Y.S.
1011, the state of emotion exhibited by a person. Blake v. People, 73 N.Y. 586,

3. Alay person can testify as to the physical condition of a person such as a person’s
strength, vigor, feebleness, or illness. Rawls v. American Mutual Life, Ins., 27 N.Y. 282, See
Cotilletta v. Tepedino, 151 Misc.2d 660, 573 N.Y.S.2d 396. Lay persons can also testify as to
identity and likeness. People v. Strolo, 191 N.Y. 42. The identification of another person’s voice,
Wilbur v. Hubbard, 35 Barb (NY) 303.

4. A pay personal can testify as to whether or not a person appeared to be intoxicated.
People v. Cruz, 48 N.Y.2d 419, Renzo v. Topps Friendly Markets, 136 A.D.2d 952, People v. Bost,
133 A.D.2d 930, Burke v. Tower East Restaurant, 37 A.D.2d 836.

5. A lay person who has some experience in observing the rate of speed of moving
objects may testify to same. People v. Olsen,22 N.Y.2d 230, People v. Dusing, 5N.Y.2d 126, Salter
v. Utica & Black River RR, 59 N.Y. 631.

6. A lay person may estimate the age of another person based on appearance. People
v. Patterson, 149 A.D.2d 966,

7. A lay person may testify to the rational or irrational nature of a person’s conduct.

(But may not testify that a person was of sound or unsound mind. People v. Hill, 195 N.Y. 16,



Holcomb v. Holcomb, 95 N.Y. 316.

OPINIONS OF EXPERT WITNESSES

8. DeLongv. Erie, 60 N.Y.2d 296-admissibility of expert testimony on a particular
point is addressed to the discretion of the trial court . . . the guiding principle is that expert opinion
is proper when it would “help to clarify an issue calling for professional or technical knowledge,
possessed by the expert and beyond the ken of the typical juror.”

9. People v. Cronin, 60 N.Y.2d 430. “Itis for the trial court in the first instance to
determine when jurors are able to draw conclusions from the evidence based on their day-to-day
experience, their common observation and their knowledge, and when they would be benefitred by
the specialized knowledge of an expert witness.”

10. The testimony of an expert must relate to subject matter concerning scientific,
technical or other specialized knowledge that is beyond the understanding of the trier of fact. May
also dispel misconceptions that the trier of fact may have. People v. Taylor, 75 N.Y.2d 277 (1990)
Matter of Nicole V., 71 N.Y.2d 112.

11. Where expert testimony is being offered but does not demonstrate how said
testimony would clarify an issue involving professional and technical knowledge, said proposed
testimony is inadmissible. GMAC Commercial Credit, LLC., v. Mitchell B.J. L1d., 272 A.D.2d 51.

12. The trial court appropriate precluded expert testimony regarding proximate cause
because that connection did not require expert testimony but rather an understanding of the facts
surrounding the accident. Matott v. Ward, 48 N.Y.2d 455.

13. Wife in a matrimonial proceeding was permitted to give general testimony as to

her disabilities and medical condition as this affected her ability to work and the Court did not



require expert testimony. Eattinelli v. Eatinelli, 174 A.D.2d 503.

FORCING THE TESTIMONY OF AN EXPERT WITNESS

14. Generally, an expert cannot be compelled to testify as to matters of opinion.
People Kraushaar Bros v. Thorpe, 296 N.Y 223, Horowitz v. Upjohn, Co., 149 A.D.2d 467.

15. A party may be called as an expert witness. McDermott v. Manhattan Eye, Ear
& Throat Hospital, 15 N.Y.2d 20 (1964).

EXPERT QUALIFICATIONS

16. An expert should be possessed of the requisite skill, training, education,
knowledge or experience from which it can be assumed that the information testified to or the
opinion rendered is reliable. Mattot v. Ward, 48 N.Y.2d 455.

17. When a witness is permitted to testify as an expert, the extent of his qualifications
then becomes a matter of the weight given to the testimony. Felr v. Olson, 51 N.Y.2d 977.

WEIGHT GIVEN TO EXPERT TESTIMONY

18. The trier of fact determines the weight of expert testimony. Felt v. Olson, 51
N.Y.2d 977., Matter of Sylvestri, 44 N.Y.2d 260, People v. Wood, 12 N.Y.2d 69.

19. The trier of fact is not bound to accept the opinion of an expert even if
uncontradicted. Mechanickv. Conradi, 139 A.D.2d 857, Halvorsen v. Ford Motor, 132 A.D.2d 57,
Iv den, 71 N.Y.2d 805. Opinion on ultimate issue.

20. The trial court has the discretion to allow an expert to express an opinion on the
ultimate issue the subject to the same standards applicable to expert testimony on any issue. Does
the experts opinion assist the trier of fact or does the ultimate issue fall into the range of ordinary

trained and intelligence. People v. Robinson, 191 A.D.2d 595.



21. Expert testimony regarding the ultimate question the admissibility of same turns
on whether given the nature of the subject, the facts cannot be stated or described in such a manner
as to enable them to form an accurate judgment from same and no other better evidence than that
opinion evidence is attainable. People v. Cronin, 60 N.Y.2d 430.

BASIS FOR EXPERT OPINION

22. Opinion evidence must be based on facts in the record or personally known to
the witness. The expert cannot render an opinion by assuming material facts that are not supported
by the evidence. Cassano v. Hagstrom, 5 N.Y.2d 643, Tarlowe v. Metropolitan Ski Slopes, 28
N.Y.2d 410.

ESTABLISHING LIABILITY

23. The New York Courts consistently require that an expert rely on tests or
procedures generally accepted as reliable by the relevant scientific community. This is the standard
that is consistently applied in all New York Courts. Frye v. US, 293 F, 1013.

24. The standard is not whether a particular procedure is unanimously endorsed as
reliable but whether it is generally accepted as reliable. People v. Middieton, 54 N.Y. 42.

FORM OF OPINION

25. An experts opinion is not required to follow any particular form of words but
rather the testimony need only show that the opinion is not based upon supposition or speculation.
People v. Brown, 67 N.Y.2d 555. Matter of Anthony M, 63 N.Y.2d 270.

HANDWRITING
26. A lay witness may express an opinion as to the genuineness of a handwriting of

another provided that witness shows familiarity with the handwriting in question. Hammond v.



Varian, Johnson v. Daverne, 19 Johns (NY) 134, Gross v. Sormani, 50 A.D. 531.

27. The admissibility of opinion testimony of handwriting experts is beyond dispute.
Matter of Sylvestri, 44 N.Y.2d 260.

28. C.P.L.R. Rule 4536 - proof of writing by comparison of handwriting -
“comparison of a disputed writing with any writing prove to the satisfaction of the court to be the
handwriting of the person claimed to have made the disputed writing shall be permitted.”

HEARSAY EVIDENCE

29. Anexpert may base their opinion in part upon out of Court information supplied
by witnesses provided they are subject to cross examination on trial, People v. Sugden, 35 N.Y.2d
453.

30. Scientific books are excluded as hearsay and may therefore be relied upon.
People v. Riccardi, 285 N.Y.21. People v. Sugden, supra.

31. Expert doctor may not testify as to opinion based upon x-rays without the same
being admitted into evidence. Hambsch v. New York City Transit Authority, 63 N.Y.2d 723 (1984)

32. Expert physician may not testify as to his opinion based upon an unknown study
that he did not participate in. /d

33. Expert opinion must be based on facts in the record or personally known to the
witness. Id.

34. In order to qualify as “professional reliability” exception, there must be evidence
establishing the reliability of the out of court material. d.

35. “Itis well settled that, to be admissible, opinion evidence must be based on one

of the following: first, personal knowledge of the facts upon which the opinion rests; second, where



the expert does not have person knowledge of the facts upon which the opinion rests, the opinion
may be based upon facts and material in evidence, real or testimonial; third, material not in evidence
provided that the out-of-court material is derived from a witness subject to full cross-examination:
and fourth, material not in evidence provided the out-of-court material is one of the kind excepted
in the profession as a basis in forming an opinion and the out-of-court material is accompanied by
evidence establishing its reliability.

It is this fourth basis for positing an opinion, commonly known as the ‘professional
reliability’ basis, which is implicated in this matter, and which has resulted in confusion with respect
to the use of secondary evidence in this department (citations omitted)”. Wagman v. Bradshaw, 292
A.D.2d 84 (2™ Dept, 2002)

COLLATERAL SOURCES

36. It is error to permit an expert to offer an opinion based in part upon interviews
with collateral sources and where there is no evidence that the information obtained was the kind
accepted in the profession as being reliable. Murphy v. Woods, 63 A.D.3d 1526

37. An expert report may be admitted into evidence where it does not rely to a
significant extent on hearsay statements but rather where the report set forth conclusions that were
primarily based upon first hand interviews with the litigants. Those portions of the report containing
inadmissible hearsay should not be considered. Straus v. Straus, 136 A.D.3d 419.

38. An expert may render an opinion utilizing out-of-court hearsay provided the
declarant testifies at trial. Flamio v. State, 132 A.D.2d 594,

39. Itis error to allow an expert to render an opinion as to diagnosis based mostly

on his review of MRI imaging as opposed to a physical examination of the party. The court found



the MRI was not used to simply confirm the expert’s opinion but was used at the basis for the
opinion. Nuzzo v. Castellano, 254 A.D.2d 265.

40. Expert opinion may not be received in evidence where it is based upon opinions
of another physician who treated the plaintiff but was not called as a witness, The expert had no
personal knowledge of the facts of the matter and no evidence was produced establishing the
reliability of the expert’s out-of-court material. Brown v. County of Albany, 271 A.D.2d 819.

41. It was error that the Court admitted the defendant’s diary of certain events that
occurted during the marriage and where the Court appointed forensic relied in part on this
inadmissible hearsay in reaching his opinion as to custody. HOWEVER, the error was deemed
harmless. Lieberman v. Lieberman, 142 A.D.3d 1144 (2™ Dept, 2016)

42. The proponents burden ol showing acceptance in the profession can be obtained
through the testimony of a qualified expert even where that expert is different than the one who seeks
to rely on the out-of-court material. Peaple v. Goldstein, 6 N.Y.3d 119 (2003)

43, Aneconomist may rely on a letter from a parties employer describing that parties
potential and where the economist testified that such hearsay was the type of document relied upon
in the field of economics. Tassone v. Mid-Valley Oil Co., Inc., 5 A.D.3d 931,

44. Testimony of a social worker-psychotherapist opining as to the potential
detriment to the children by the father living in a separate first floor apartment of the families two
family home is inadmissible where the expert had not interviewed either the husband or the children.
Schmidt v. Schmidt, 184 A.D.2d 629 (2" Dept, 1992)

45. Expert who did not examine the party for whom the appointment of a guardian

was being sought, could not testify as to that persons incapacity simply based upon the parties’



appearance in the Courtroom. Matter of Maher, 207 A.D.2d 133.

46. An expert may not render an opinion by assuming material facts not contained
in the record and may not guess or speculate in making said conclusion. Interstate Cigar Co., v.
Dynaire Corp., 176 A.D.2d 699 (2™ Dept, 1991)

COURT APPOINTED EXPERT

CQURT RULES

47. The Court may appoint a psychiatrist, psychologist, social worker or other
appropriate expert to give testimony with respect to custody or visitation and may appoint an
accountant, appraiser, actuary, or other appropriate expert to give testimony with respect to equitable
distribution or distributive award, 22 N.Y.C.R.R. 202.18.

48. N.Y. Judiciary Law 35(4) This permits the appointment of a mental health
professional where custody of a child may be placed in an agency due to mental health impairment
of the parent,

CASELAW

49. The court has the power to appoint an independent appraiser to value marital
property. Zirinsky v. Zirinsky, 138 A.D.2d 43.

50. Absent an abuse discretion, the matrimonial court has the ability to appoint an

independent appraiser to value marital property. Pryba v. Pryba 70 A.D.3d 1109.
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ETHICAL PRINCIPLES OF PSYCHOLOGISTS
AND CODE OF CONDUCT

INTRODUCTION AND APPLICABILITY
PREAMBLE

GENERAL PRINCIPLES
Principle A: Beneficence

and Nonmaleficence

Principle B:  Fidelity and Responsibility
Principle C:  Integrity

Principle D: Justice

Principle E:  Respect for People’s Rights

and Dignity

ETHICAL STANDARDS

1. Resolving Ethical Issues

1.01  Misuse of Psychologists’ Work

1.02  Conlflicts Between Ethics and Law,
Regulations, or Other Governing
Legal Authority

1.03  Conflicts Between Ethics and
Organizational Demands

1.04  Informal Resolution of Ethical
Violations

1.05  Reporting Ethical Violations

106  Cooperating With Ethics Committees

1.07  Improper Complaints

1.08  Unfair Discrimination Against
Complainants and Respondents

2. Competence

201  Boundatles of Competence

202  Providing Services in Emergencies

203 Mainlaining Competence

2.04  Bases for Scientific and Professional
Judgments

205  Delegation of Work to Others

2.06  Personal Problems and Conflicts

3. Hiyiman Relations

3.01  Unfair Discrimination

3.02  Sexual Harassment

3.03  Other Harassment

3.04  Avoiding Harm

3.05  Multiple Relationships

3.06  Conflict of interest

3.07  Third-Party Requests for Services

3.08  Exploitative Relationships

3109  Cooperation With Other
Professionals
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INTRODUCTION AND APPLICABILITY

The American Psychological Association’s (APA’s)
Ethical Principles of Psychologists and Code of Conduct
(hereinafter referred to as the Ethics Code) consists of an
Introduction, a Preamble, five General Principles (A-E),
and specific Ethical Standards. The Introduction discusses
the intent, organization, procedural considerations, and
scope of application of the Ethics Code. The Preamble and
General Principles are aspirational goals to guide psycholo-
gists toward the highest ideals of psychology. Although the
Preamble and General Principles are not themselves en-
forceable rules, they should be considered by psychologists
in arriving at an ethical course of action. The Ethical Stan-
dards set forth enforceable rules for conduct as psycholo-
gists. Most of the Ethical Standards are written broadly, in
order to apply to psychologists in varied roles, although the
application of an Ethical Standard may vary depending on
the context. The Ethical Standards are not exhaustive. The
fact that a given conduct is not specifically addressed by an
Ethical Standard does not mean that it is necessarily either
ethical or unethical,

This Ethics Code applics only to psychologists’ ac-
tivities that are part of their scientific, educational, or profes-
sional roles as psychologists. Areas covered include but arc
not limited to the clinical, counseling, and school practice
of psychology; research; teaching; supervision of trainees;
public service; policy development; social intervention;
development of assessment instruments; conducting as-
sessments; educational counseling; organizational consult-
ing; forensic activities; program design and evaluation; and
administration. This Ethics Code applies to these activities
across a variety of contexts, such as in person, postal, tele-
phone, Internet, and other electronic transmissions. These
activities shall be distinguished from the purely private con-
duct of psychologists, which is not within the purview of the
Ethics Code.

Membership in the APA commits members and stu-
dent affiliates to comply with the standards of the APA Ethics
Code and to the rules and procedures used to enforce them.
Lack of awareness or misunderstanding of an Ethical Stan-
dard is not itself a defense to a charge of unethical conduct.

The procedures for filing, investigating, and resolving
complaints of unethical conduct are described in the current
Rules and Procedures of the APA Ethics Committee. APA
may impose sanctions on its members for violations of the
standards of the Ethics Code, including termination of APA
membership, and may notify other bodies and individuals of
its actions. Actions that violate the standards of the Ethics
Code may also lead to the imposition of sanctions on psy-
chologists or students whether or not they are APA mem-
bers by bodies other than APA, including state psychological
associations, other professional groups, psychology boards,
other state or federal agencies, and payors for health services.

In addition, APA may take action against a member after his
or her conviction of a felony, expulsion or suspension from
an affiliated state psychalogical association, or suspension or
loss of licensure. When the sanction to be imposed by APA
is less than expulsion, the 2001 Rules and Procedures do not
guarantee an opportunity for an in-person hearing, but gen-
erally provide that complaints will be resolved only on the
basis of a submitted record.

'The Ethics Code is intended to provide guidance for
psychologists and standards of professional conduct that can
be applied by the APA and by other bodies that choose to
adopt them. The Ethics Code is not intended to be 2 basis of
civil liability. Whether a psychologist has viclated the Eth-
ics Code standards does not by itself determine whether
the psychologist is legally liable in a court action, whether a
contract is enforceable, or whether other legal consequences
occur.

The American Psychological Association’s Council of Representatives ad-
opted this version of the APA Ethics Cade during its meeting on August 21,
2002, The Code became effective on June 1, 2003. The Council of Represen-
tatives amended this version of the Ethics Code on February 20, 2010, effec-
tive June 1, 2010, and an August 3, 2016, effective January 1, 2017, (seep. 16
of this pamphlet). Inquiries conceming the substance or interpretation of
the APA Ethics Code should be addressed to the Office of Ethics, American
Psychalagical Association, 750 First St. NE, Washington, DC 20002-4242.
This Ethics Code and information regarding the Code can be found on the
APA website, http:/ fwww.apa.org/cthics. The standards in this Ethics Code
will be used to adjudicate complaints brought concerning alleged conduct
oceurring on or after the effective date, Complalnts will be adjudicated on
the basis of the version of the Ethics Code that was in effect at the time the
conduct occurred.

‘The APA has previously published its Ethics Code, or amendments there-
to, as follows:

Americat: Psychological Association. (1953}, Ethical standards of prycholo-
gists, Washington, DC: Authar.

American Psychological Association. {1959). Ethical standards of psychelo-
gists, American Psychologist, 14, 279-282.

American Psychological Association. {1963}, Ethical standards of psycholo-
gists. Americun Psycholagist, 18, 56-60,

American Psychological Association, (1968). Ethical standards of psychalo-
gists. American Psychologist, 23, 357-361.

American Psychological Assuciation, (1977, Marck). Ethical standaeds of
psychologists. APA Munitor, 22-23.

American Psycholagical Assacration, (1979), Ethical standards of paychola-
Ssts. Washington, DC: Author.

American Psychological Association, (1981). Ethical principles of psycholo-
gists. American Psychologist, 36, 633-638.

American Psychological Association. (1990). Ethical principles of psycholo-
gists (Amended June 2, 1989). American Psychologist, 45, 390-395.

Amencan Psychological Association. (1992}, Ethical principles of psycholo-
gists and code of conduct. American Psychologist, 47, 1597-1611,

American Psychological Assaciation, {2002). Ethical principles of psycholo-
gists and code of conduct. American Psychologist, 57, 1060-1073.

American Psychological Assoctation. (2010). 2010 amendments to the 2002
“Ethical Principles uf Psycholagists and Code of Conduct.” American Peychola-
gist, 65, 493,

American Psychological Association. (2016). Revision of ethical standard
3.04 of the “Ethical Principles of Psychologists and Code of Condust” {2002,
as amended 2010). American Psychologist, 71, 900,
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The modifiers used in some of the standards of this
Ethics Code (eg, reasonably, appropriate, potentially) are in-
cluded in the standards when they would (1) allow profes-
sional judgment on the part of psychologists, (2) eliminate
injustice or inequality that would occur without the modi-
fier, (3) ensure applicability across the broad range of ac-
tivities conducted by psychologists, or (4) guard against a
set of rigid rules that might be quickly outdated. As used in
this Ethics Code, the term reasonable means the prevailing
professional judgment of psychologists engaged in similar
activities in similar circumstances, given the knowledge the
psychologist had or should have had at the time.

In the process of making decisions regarding their
professional behavior, psychologists must consider this
Ethics Code in addition to applicable laws and psychol-
ogy board regulations. In applying the Ethics Code to their
professional work, psychologists may consider other ma-
terials and guidelines that have been adopted or endorsed
by scientific and professional psychological organizations
and the dictates of their own conscience, as well as consult
with others within the field. If this Ethics Code establishes
a higher standard of conduct than is required by law, psy-
chologists must meet the higher cthical standard. If psy-
chologists” ethical responsibilities conflict with law, regu-
lations, or other governing legal authority, psychologists
make known their commitment to this Ethics Code and
take steps to resolve the conflict in a responsible manner in
keeping with basic principles of human rights.

PREAMBLE

Psychologists are committed to increasing scientific
and professional knowledge of behavior and people’s un-
derstanding of themselves and others and to the use of such
knowledge to improve the condition of individuals, organi-
zations, and society. Psychologists respect and protect civil
and human rights and the central importance of freedom of
inquiry and expression in research, teaching, and publica-
tion. They strive to help the public in developing informed
judgments and choices concerning human behavior. In do-
ing so, they perform many roles, such as researcher, edu-
cator, diagnostician, therapist, supervisor, consultant, ad-
ministrator, social interventionist, and expert witness. This
Ethics Code provides a commeon set of principles and stan-
dards upon which psychologists build their professional
and scientific work.

This Ethics Code is intended to provide specific
standards to cover most situations encountered by psy-
chologists. It has as its goals the welfare and protection of
the individuals and groups with whom psychologists work
and the education of members, students, and the public re-
garding ethical standards of the discipline.

The development of a dynamic set of ethical stan-
dards for psychologists’ work-related conduct requires a

personal commitment and lifelong effort to act ethically;
to encourage ethical behavior by students, supervisees,
employees, and colleagues; and to consult with others con-
cerning ethical problems.

GENERAL PRINCIPLES

This section consists of General Principles. General
Principles, as opposed to Ethical Standards, are aspiration-
al in nature. Their intent is to guide and inspire psycholo-
gists toward the very highest ethical ideals of the profes-
sion, General Principles, in contrast to Ethical Standards,
do not represent obligations and should not form the basis
for impesing sanctions. Relying upon General Principles
for either of these reasons distorts both their meaning and
purpose.

Principle A: Beneficence and Nonmaleficence

Psychologists strive to benefit those with whom
they work and take care to do no harm. In their profession-
al actions, psychologists seck to safeguard the welfare and
rights of those with whom they interact professionally and
other affected persons, and the welfare of animal subjects of
research. When conflicts occur among psychologists’ obli-
gations or concerns, they attempt to resolve these conflicts
in a responsible fashion that avoids or minimizes harm. Be-
cause psychologists’ scientific and professional judgments
and actions may affect the lives of others, they are alert to
and guard against personal, financial, social, organizational,
or political factors that might lead to misuse of their influ-
ence. Psycholagists strive to be aware of the possible effect
of their own physical and mental health on their ability to
help those with whom they work.

Principle B: Fidelity and Responsibility

Psychologists establish relationships of trust with
those with whom they work. They are aware of their pro-
fessional and scientific responsibilities to society and to the
specific communities in which they work. Psychologists
uphold professional standards of conduct, clarify their pro-
fessional roles and obligations, accept appropriate respon-
sibility for their behavior, and seek to manage conflicts of
interest that could lead to exploitation or harm. Psycholo-
gists consult with, refer to, or cooperate with other profes-
sionals and institutions to the extent needed to serve the
best interests of those with whom they work. They are con-
cerned about the ethical compliance of their colleagues’
scientific and professional conduct. Psychologists strive to
contribute a portion of their professional time for little or
no compensation or personal advantage.

Principle C: Integrity
Psychologists seek to promote accuracy, honesty,
and truthfulness in the science, teaching, and practice of

Effective January 1, 2017
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psychology. In these activities psychologists do not steal,
cheat, or engage in fraud, subterfuge, or intentional mis-
representation of fact. Psychologists strive to keep their
promises and to avoid unwise or unclear commitments. In
situations in which deception may be ethically justifiabie to
maximize benefits and minimize harm, psychologists have
a serious obligation to consider the need for, the possible
consequences of, and their responsibility to correct any re-
sulting mistrust or other harmful effects that arise from the
use of such techniques,

Principle D: Justice

Psychologists recognize that fairness and justice
entitle all persons to access to and benefit from the con-
tributions of psychology and to equal quality in the pro-
cesses, procedures, and services being conducted by psy-
chologists. Psychologists exercise reasonable judgment
and take precautions to ensure that their potential biases,
the baundaries of their competence, and the limitations of
their expertise do notlead to or condone unjust practices.

Principle E; Respect for People’s Rights
and Dignity

Psychologists respect the dignity and worth of all
people, and the rights of individuals to privacy, confiden-
tiality, and self-determination. Psychologists are aware that
special safeguards may be necessary to protect the rights
and welfare of persons or communities whose vulnerabili-
tes impair autonomous decision making. Psychologists
are aware of and respect cultural, individual, and role differ-
ences, including those based on age, gender, gender iden-
tity, race, ethnicity, culture, national origin, religion, sexual
orientation, disability, language, and socioeconomic status,
and consider these factors when working with members of
such groups. Psychologists try to eliminate the effect on
their work of biases based on those factors, and they do not
knowingly participate in or condone activities of others
based upon such prejudices,

ETHICAL STANDARDS
1. Resolving Bthical Issues

1.01 Misuse of Psychologists’ Work

If psycholugists learn of misuse or misrepresenta-
tion of their work, they take reasonable steps to correct or
minimize the misuse or misrepresentation.

1.02  Conlflicts Between Ethics and Law, Regulations,
or Other Governing Legal Authority
If psychologists’ ethical responsibilities conflict
with law, regulations, or other governing legal authority,
psychologists clarify the nature of the conflict, make known
their commitment to the Ethics Code, and take reasonable

steps to resolve the conflict consistent with the General
Principles and Ethical Standards of the Ethics Code. Under
no circumstances may this standard be used to justify or
defend violating human rights.

1.03 Conflicts Betwecn Ethics and Organizational
Demands

If the demands of an organization with which psy-
chologists are affiliated or for whom they are working are
in conflict with this Ethics Code, psychologists clarify the
nature of the conflict, make known their commitment to the
Ethies Code, and take reasonable steps to resolve the con-
flict consistent with the General Principles and Ethical Stan-
dards of the Ethics Code. Under no circumstances may this
standard be used to justify or defend violating human rights.

1.04 Informal Resolution of Ethical Vialations

When psychologists believe that there may have
been an ethical violation by another psychologist, they at-
tempt to resolve the issue by bringing it to the attention of
that individual, if an informal resalution appears appropri-
ate and the intervention does not violate any confidential-
ity rights that may be involved. (Sec also Standards 1.02,
Conflicts Between Ethics and Law, Regulations, or Other
Governing Legal Authority, and 1.03, Conflicts Between
Ethics and Organizational Demands.)

1.05 Reporting Ethical Violations

If an apparent ethical violation has substantially
harmed or is likely to substantially harm a person or organi-
zation and is not appropriate for informal resolution under
Standard 1.04, Informal Resolution of Ethical Violations,
or is not resolved properly in that fashion, psychologists
take further action appropriate to the situation. Such ac-
tion might include referral to state or national committees
on professional ethics, to state Iicensing boards, or to the
appropriate institutional authorities. This standard does
not apply when an intervention would violate confidential-
ity rights or when psychologists have been retained to re-
view the work of another psychologist whose professional
conduct is in question. (See also Standard 1.02, Conflicts
Between Ethics and Law, Regulations, or Other Governing
Legal Authority.)

1.06 Cooperating with Ethics Committees

Psychologists cooperate in ethics investigations,
proceedings, and resulting requirements of the APA or any
affiliated state psychological association to which they be-
long. In doing so, they address any confidentiality issues,
Failure to cooperate is itself an ethics violation. However,
making a request for deferment of adjudication of an eth-
ics complaint pending the outcome of litigation does not
alone constitute nencooperation,

4 Principle D-Standard 1.06
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1.07 Improper Complaints

Psychologists do not file or encourage the filing of
cthics complaints that ate made with reckless disregard for or
willful ignorance of facts that would disprove the allegation.

1.08 Unfair Discrimination Against Complainants
and Respondents

Psychologists do not deny persons employment,
advancement, admissions to academic or other programs,
tenure, or promotion, based solely upon their having made
or their being the subject of an ethics complaint. This does
not preclude taking action based upon the outcome of such
proceedings or considering other appropriate information.

2. Competence

2.01 Boundaries of Competence

(a) Psychologists provide services, teach, and con-
duct research with populations and in areas only within the
boundaries of their competence, based on their education,
training, supervised experience, consultation, study, or
professional experience,

(b} Where scientific or professionat knowledge in
the discipline of psychology establishes that an understand-
ing of factors associated with age, gender, gender identity,
race, ethnicity, culture, national origin, religion, sexual ori-
entation, disability, language, or socioeconomic status is
essential for effective implementation of their services or
research, psychologists have or obtain the training, experi-
ence, consultation, or supervision necessary to ensure the
competence of their services, or they make appropriate re-
ferrals, except as provided in Standard 2.02, Providing Ser-
vices in Emergencies.

(c) Psychologists planning to provide services,
teach, or conduct research involving populations, areas,
techniques, or technologies new to them undertake rel-
evant education, training, supervised experience, consulta-
tion, or study.

(d) When psychologists are asked to provide servic-
es to individuals for whom appropriate mental health ser-
vices are not available and for which psychologists have not
obtained the competence necessary, psychologists with
closely related prior training or experience may provide
such services in order to ensure that services are not denied
if they make a reasonable effort to obtain the competence
required by using relevant research, training, consultation,
or study.

(¢) In those emerging areas in which generally rec-
ognized standards for preparatory training do not yet exist,
psychalogists nevertheless take reasonable steps to ensure
the competence of their work and to protect clients/pa-
tients, students, supervisees, research participants, organi-
zational clients, and others from harm,

(f) When assuming forensic roles, psychologists are

or become reasonably familiar with the judicial or adminis-
trative rules governing their roles.

2.02. Providing Services in Emergencies

In emergencies, when psychologists provide ser-
vices to individuals for whom other mental health services
are not available and for which psychologists have not ob-
tained the necessary training, psychologists may provide
such secvices in order to ensure that services are not denied.
The services are discontinued as soon as the emergency has
ended or appropriate services are available.

203 Maintaining Competence

Psychologists undertake ongoing efforts to develop
and maintain their competence.

2.04 Bases for Scientific and Professional Judgments

Psychologists’ work is based upon established scien-
tific and professional knowledge of the discipline. (See also
Standards 2.01e, Boundaries of Competence, and 10.01b,
Informed Consent to Therapy.)

2.05 Delegation of Work to Others

Psychologists who delegate work to employees,
supervisees, or research or teaching assistants or who use
the services of others, such as interpreters, take reasonable
steps to (1) avoid delegating such work to persons who
have a multiple relationship with those being served that
would likely lead to exploitation or loss of objectivity; (2)
authorize only those responsibilities that such persons can
be expected to perform competently on the basis of their
education, training, or experience, either independently or
with the level of supervision being provided; and (3) see
that such persons perform these services competently. (See
also Standards 2.02, Providing Services in Emergencies;
3.05, Multiple Relationships; 4.01, Maintaining Confiden-
tiality; 9.01, Bases for Assessments; 9.02, Use of Assess-
ments; 9.03, Informed Consent in Assessments; and 9.07,
Assessment by Unqualified Persons.)

2.06 Personal Problems and Conflicts

(2) Psychologists refrain from initiating an activity
when they know or should know that there is a substantial
likelihood that their personal problems will prevent them
from performing their work-related activities in a compe-
tent manner.

(b) When psychologists become aware of personal
problems that may interferc with their performing work-
related duties adequately, they take appropriate measures,
such as obtaining professional consultation or assistance,
and determine whether they should limit, suspend, or ter-
minate their work-related duties, (See also Standard 10.10,
Terminating Therapy.)

Effective January 1,2017
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3. Human Relations

3.01

Unfair Discrimination

In their work-related activities, psychologists do
not engage in unfair discrimination based on age, gender,
gender identity, race, ethnicity, culture, national origin, re-
ligion, sexual orientation, disability, socioeconomic status,
or any basis proscribed by law.

3.02 Scxual Harassment

Psychologists do not engage in sexual harassment.
Scxual harassment is sexual solicitation, physical advances,
or verbal or nonverbal conduct that is sexual in nature, that
occurs in connection with the psychologist’s activities or
roles as a psychologist, and that either (1)} is unwelcome,
is offensive, or creates a hostile workplace or educational
environment, and the psychologist knows or is told this ot
(2) is sufficiently severe or intense to be abusive to a rea-
sonable person in the context. Sexual harassment can con-
sist of a single intense or severe act or of multiple persistent
or pervasive acts. {See also Standard 1.08, Unfair Discrimi-
nation Against Complainants and Respondents.)

3.03 Other Harassment

Psychologists do not knowingly engage in behavior
that is harassing or demeaning to persons with whom they
interact in their work based on factors such as those per-
sons’ age, gender, gender identity, race, ethnicity, culture,
national origin, religion, sexual orientation, disability, lan-
guage, or socioecanomic status,

3.04 Avoiding Harm

(a) DPsychologists take reasonable steps to avoid
harming their clients/patients, students, supervisees, re-
search participants, organizational clients, and others with
whom they work, and to minimize harm where it is foresee-
able and unavoidable,

(b) Psychologists do not participate in, facilitate, as-
sist, or otherwise engage in torture, defined as any act by
which severe pain or suffering, whether physical or mental,
is intentionally inflicted on a person, or in any other cruel,
inhuman, or degrading behavior that violates 3.04a.

3.05 Multiple Relationships

(2) Amultiple relationship occurs when a psycholo-
gist is in 2 professional role with a person and (1) at the
same time is in another role with the same person, (2) at
the same time is in a relationship with a person closely as-
sociated with or related to the person with whom the psy-
chologist has the professional relationship, or (3) promises
to enter into another relationship in the future with the
person or a person closely associated with or related to the
person.

A psychologist refrains from entering into a mul-
tiple relationship if the multiple relationship could reason-
ably be expected to impair the psychologist’s objectivity,
competence, or effectiveness in performing his or her func-
tions as a psychologist, or otherwise risks exploitation or
harm to the person with whom the professional relation-
ship exists.

Multiple relationships that would not reasonably be
expected to cause impairment or risk exploitation or harm
are not unethical.

(b) If a psychologist finds that, due to unforeseen
factors, a potentially harmful multiple relationship has
arisen, the psychologist takes reasonable steps to resolve it
with due regard for the best interests of the affected person
and maximal compliance with the Ethics Code.

(c) When psychologists are required by law, insti-
tutional palicy, or extraordinary circumstances to serve in
more than one role in judicial or administrative proceed-
ings, at the outset they clarify role expectations and the ex-
tent of confidentiality and thereafter as changes occur, (See
also Standards 3.04, Avoiding Harm, and 3.07, Third-Party
Requests for Services. )

3.06 Conflict of Interest

Psychologists refrain from taking on a professional
role when persanal, scientific, professional, legal, financial,
or other interests or relationships could reasonably be ex-
pected to (1) impair their objectivity, competence, or ef-
fectiveness in performing their functions as psychologists
or (2) expose the person or organization with whom the
professional relationship exists to harm or exploitation.

3.07 Third-Party Requests for Services

When psychologists agree to provide services to a
person or cntity at the request of a third party, psycholo-
gists attempt to clarify at the outset of the service the na-
ture of the relationship with all individuals or organizations
involved. This clarification includes the role of the psychol-
ogist (e.g., therapist, consultant, diagnostician, or expert
witness), an identification of who is the client, the probable
uses of the services provided or the information obtained,
and the fact that there may be limits to confidentiality, (See
also Standards 3.05, Multiple relationships, and 4.02, Dis-
cussing the Limits of Confidentiality.)

3.08 Exploitative Relationships

Psychologists do not exploit persons over whom
they have supervisory, evaluative or other authority such
as clients/patients, students, supervisees, research partici-
pants, and employees. (See also Standards 3.05, Multiple
Relationships; 6.04, Fees and Financial Arrangements;
6.05, Barter with Clients/Patients; 7.07, Sexual Relation-
ships with Students and Supervisees; 10.05, Sexual Intima-

[ Standard 3.0 -Standard 3.08
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cies with Current Therapy Clients/Patients; 10.06, Sexual
Intimacies with Relatives or Significant Others of Current
Therapy Clients/Patients; 10.07, Therapy with Former
Sexual Partners; and 10.08, Sexual Intimacies with Former
Therapy Clients/Patients. )

3.09 Cooperation with Other Professionals

When indicated and professionally appropriate,
psychologists cooperate with other professionals in order
to serve their clients/patients effectively and appropriately.
(See also Standard 4.08, Disclosures.)

3.10 Informed Consent

(2) When psychologists conduct research or pro-
vide assessment, therapy, counseling, or consulting servic-
¢s in person or via electronic transmission or other forms
of communication, they obtain the informed consent of
the individual or individuals using language that is reason-
ably understandable to that person or persons except when
conducting such activities without consent is mandated by
law or governmental regulation or as otherwise provided in
this Ethics Code. (See also Standards 8.02, Informed Con-
sent to Research; 9.03, Informed Consent in Asscssments;
and 10.01, Informed Consent to Therapy.)

(b} For persons who are legally incapable of giving
informed consent, psychologists nevertheless (1) provide an
appropriate explanation, (2) seek the individual’s assent, (3)
consider such persons’ preferences and best interests, and
(4) obtain appropriate permission from a legally authorized
person, if such substitute consent is permitted or required
by Jaw. When consent by a legally authorized person is not
permitted or required by law, psychologists take reasonable
steps to protect the individual’s rights and welfare.

(c) When psychological services are court ordered
or otherwise mandated, psychologists inform the indi-
vidual of the nature of the anticipated services, including
whether the services are court ordered or mandated and
any limits of confidentiality, before proceeding,

(d) Psychalagists appropriately document written
or oral consent, permission, and assent. {See also Stan-
dards 8.02, Informed Consent to Research; 9.03, Informed
Consent in Assessments; and 10.01, Informed Consent to
Therapy.)

3.11 DPsychological Services Delivered to or Through

Organizations

(a) Psychologists delivering services to or through
organizations provide information beforehand to clients
and when appropriate those directly affected by the services
about (1) the nature and objectives of the services, (2) the
intended recipients, (3) which of the individuals are clients,
(4} the relationship the psychologist will have with cach per-
son and the organization, (5) the probable uses of services

provided and information obtained, (6} who will have ac-
cess to the information, and (7) limits of confidentiality. As
soon as feasible, they provide information about the results
and conclusions of such services to appropriate persons.

(b) If psychologists will be precluded by law or by
organizational roles from providing such information to
particular individuals or groups, they so inform those indi-
viduals or groups at the outset of the service,

3.12  Interruption of Psychological Services

Unless otherwise covered by contract, psycholo-
gists make reasonable efforts to plan for facilitating services
in the event that psychological services are interrupted by
factors such as the psychologist’s illness, death, unavailabil-
ity, relocation, or retirement or by the client’s/patient’s re-
location or financial limitations. (See also Standard 6.02¢,
Maintenance, Dissemination, and Disposal of Confidential
Records of Professional and Scientific Work.)

4. Privacy and Confidentiality
4.01 Maintaining Confidentiality

Psychologists have a primary obligation and take
reasonable precautions to protect confidential information
obtained through or stored in any medium, recognizing
that the extent and limits of confidentiality may be regu-
lated by law or established by institutional rules or profes-
sional or scientific relationship. (See also Standard 2.05,
Delegation of Work to Others.)

4.02 Discussing the Limits of Confidentiality

{a) Psychologists discuss with persons (including,
to the extent feasible, persons who are legally incapable of
giving informed consent and their legal representatives)
and organizations with whom they establish a scientific or
professional relationship (1) the relevant limits of confi-
dentiality and (2} the foreseeable uses of the information
generated through their psychological activities. (Sce also
Standard 3.10, Informed Consent, )

(b) Unless itis not feasible or is contraindicated, the
discussion of confidentiality occurs at the outset of the rela-
tionship and thereafter as new circumstances may warrant.

(c} Psychologists who offer services, products, or
information via electronic transmission inform clients/pa-
tients of the risks to privacy and limits of confidentiality.

4.03 Recording

Before recording the voices or images of individuals
to whom they provide services, psychologists obtain per-
mission from all such persons or their legal representatives.
(See also Standards 8.03, Informed Consent for Recording
Voices and Images in Research; 8.05, Dispensing with In-
formed Consent for Research; and 8.07, Deception in Re-
search.)
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4.04 Minimizing Intrusions on Privacy

(a) Psychologists include in written and oral reports
and consultations, only information germane to the par-
pose for which the communication is made.

(b) Psychologists discuss confidential information
abtained in their work only for appropriate scientific or
professional purposes and only with persons clearly con-
cerned with such matters.

4.05 Disclosurces

(a) Psychologists may disclose confidential infor-
mation with the appropriate consent of the organizational
client, the individual client/patient, or another legally au-
thorized person on behalf of the client/patient uniess pro-
hibited by [aw.

(b) Psychologists disclose confidential information
without the consent of the individual only as mandated by
law, or where permitted by law for a valid purpose such as
to (1) provide needed professional services; (2) obtain
appropriate professional consultations; (3) protect the cli-
ent/patient, psychologist, or others from harm; or (4) ob-
tain payment for services from a client/patient, in which
instance disclosure is limited to the minimum that is neces-
sary to achieve the purpose. (See also Standard 6.04e, Fees
and Financial Arrangements. )

4,06 Consnltations

When consulting with colleagues, (1) psychologists
do not disclose confidential information that reasonably
could lead to the identification of a client/patient, research
participant, or other person or organization with whom
they have a confidential relationship unless they have ob-
tained the prior consent of the person or organization or
the disclosure cannot be avoided, and (2) they disclose in-
formation only to the extent necessary to achieve the pur-
poses of the consultation. (See also Standard 4.01, Main-
taining Confidentiality.)

4.07 Use of Confidential Information for Didactic or
Other Purposes

Psychologists do not disclose in their writings, lec-
tures, or ather public media, confidential, personally iden-
tiftable information concerning their clients/patients, stu-
dents, research participants, organizational clients, or other
recipients of their services that they obtained during the
course of their work, unless (1) they take reasonable steps
to disguise the person or organization, (2) the person or
organization has consented in writing, or (3) there is legal
authorization for daing so.

s. Advertising and Other Public Statements

5.01 Avoidance of False or Deceptive Statements

(a) Public statements include but are not limited to
paid or unpaid advertising, product endorsements, grant
applications, licensing applications, other credentialing
applications, brochures, printed matter, directory listings,
personal resumes or curricula vitae, or comments for use in
media such as print or electronic transmission, statements
in legal proceedings, lectures and public oral presentations,
and published materials. Psychologists do not knowingly
make public statements that are false, deceptive, or frand-
ulent concerning their research, practice, or other work
activities or those of persons or organizations with which
they are affiliated.

(b) Psychologists do not make false, deceptive, or
fraudulent statements concerning (1) their training, ex-
perience, or competence; (2) their academic degrees; (3)
their credentials; (4) their institutional or association affili-
ations; () their services; (6) the scientific or clinical ba-
sis for, or results or degree of success of, their services; (7)
their fees; or (8) their publications or research findings.

(c) Psychologists claim degrees as credentials for
their health services only if those degrees (1) were earned
from a regionally accredited educational institution or
(2) were the basis for psychology licensure by the state in
which they practice.

5.02 Statements by Others

(a) Psychologists who engage others to create or
place public statements that promote their professional
practice, products, or activities retain professional respon-
sibility for such statements.

(b) Psychologists do not compensate employees of
press, radio, television, or other communication media in
return for publicity in a news item. (Sec also Standard 1.0,
Misuse of Psychologists' Work.)

(c) A paid advertisement relating to psychologists’
activities must be identified or clearly recognizable as such.

5.03 Descriptions of Workshops and
Non-Degrec-Granting Educational Programs

To the degree to which they exercise control, psy-
chologists responsible for announcements, catalogs, bro-
chures, or advertisements describing workshops, seminars,
or other non-degree-granting educational programs ensure
that they accurately describe the audience for which the
program is intended, the educational objectives, the pre-
senters, and the fees involved.

5.04 Media Presentations

When psychologists provide public advice or com-
ment via print, Internet, or other electronic transmission,
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they take precautions to ensure that statements (1) are
based on their professional knowledge, training, or cxpe-
rience in accord with appropriate psychological literature
and practice; (2) are otherwise consistent with this Ethics
Code; and (3) do not indicate that a professional relation-
ship hasbeen established with the recipient. (See also Stan-
dard 2.04, Bases for Scientific and Professional Judgments.)

5.05 Testimonials

Psychologists do not solicit testimonials from cur-
rent therapy clients/patients or other persons who because
of their particular circumstances are vulnerable to undue
influcnce.

5.06 In-Person Solicitation

Psychologists do not engage, directly or through
agents, in uninvited in-person solicitation of business from
actual or potential therapy clients/patients or other per-
sons who because of their particular circumstances are vul-
nerable to undue influence. However, this prohibition does
not preclude (1) attempting to implement appropriate
collateral contacts for the purpose of benefiting an already
engaged therapy client/patient or (2) providing disaster or
community outreach services.

6. Record Keeping and Fees

6.01 Documentation of Professional and Scientific
Work and Maintenance of Records

Psychologists create, and to the extent the records
are under their control, maintain, disseminate, store, retain,
and dispose of records and data relating to their profession-
al and scientific work in order to (1) facilitate provision of
services later by them or by other professionals, (2) allow
for replication of research design and analyses, (3} meet in-
stitutional requirements, (4} ensure accuracy of billing and
payments, and (5) ensure compliance with law. (See also
Standard 4.01, Maintaining Confidentiality.)

6.02 Maintenance, Dissemination, and Disposal of
Confidential Records of Professional and
Scientific Work

(a) Psychologists maintain confidentiality in creat-
ing, storing, accessing, transferring, and disposing of records
under their control, whether these are written, automated, or
in any other medium. (See also Standards 4.01, Maintaining
Confidentiality, and 6.01, Documentation of Professional
and Scientific Work and Maintenance of Records. )

(b) If confidential information concerning recipi-
ents of psychological services is entered into databases ot
systems of records available to persons whose access has
not been consented to by the recipient, psychologists use
coding or other techniques to avoid the inclusion of per-
sonal identifiers,

(c) Psychologists make plans in advance to facilitate
the appropriate transfer and to protect the confidentiality
of records and data in the event of psychologists’ withdraw-
al from positions or practice, (See also Standards 3.12, In-
terruption of Psychological Services, and 10.09, Interrup-
tion of Therapy.)

6.03 Withholding Records for Nonpayment

Psychologists may not withhold records under
their control that are requested and needed for a client’s/
patient’s emergency treatment solely because payment has
not been received,

6.04 Feesand Financial Arrangements

(a) Asearly as is feasible in a professional or scientif-
ic relationship, psychologists and recipients of psycholagi-
cal services reach an agreement specifying compensation
and billing arrangements.

{b) Psychologists’ fee practices are consistent with law.

(c) Psychologists do not misrepresent their fees.

(d) If limitations to services can be anticipated be-
cause of limitations in financing, this is discussed with the
recipient of services as early as is feasible. (See also Stan-
dards 10.09, Interruption of Therapy, and 10.10, Terminat-
ing Therapy.)

(e) If the recipient of services does not pay for ser-
vices as agreed, and if psychologists intend to use collection
agencies or legal measures to collect the fees, psychologists
firstinform the person that such measures will be taken and
provide that person an opportunity to make prompt pay-
ment. (See also Standards 4.05, Disclosures; 6.03, With-
holding Records for Nonpayment; and 10.01, Informed
Consent to Therapy.)

6.05 Barter with Clients/Patients

Barter is the acceptance of goods, services, or other
nonmonetary remuneration from clients/patients in return
for psychological services. Psychologists may barter only if
(1) itis not clinically contraindicated, and (2) the resulting
arrangement is not exploitative. (See also Standards 3.0,
Multiple Relationships, and 6.04, Fees and Financial Ar-
rangements.)

6.06 Accuracy in Reports to Payors and Funding
Sources

In their reports to payors for services or sources of
research funding, psychologists take reasonable steps to
ensure the accurate reporting of the nature of the service
provided or research conducted, the fees, charges, or pay-
ments, and where applicable, the identity of the provider,
the findings, and the diagnosis. (See also Standards 4.01,
Maintaining Confidentiality; 4.04, Minimizing Intrusions
on Privacy; and 4.05, Disclosures. )
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6.07 Referralsand Fecs

When psychologists pay, receive payment from, or
divide fees with another professional, other than in an em-
ployer-employee relationship, the payment to each is based
on the services provided (clinical, consultative, administra-
tive, or other) and is not based on the referral itself. (See
also Standard 3.09, Cooperation with Other Profession-
als.)

7.  Education and Training
7.01 Design of Education and Training Programs

Psychologists responsible for education and train-
ing programs take reasonable steps to ensure that the pro-
grams are designed to provide the appropriate knowledge
and proper experiences, and to meet the requirements for
licensure, certification, or other goals for which claims are
made by the program. (Sec also Standard 5.03, Descrip-
tions of Workshops and Non-Degree-Granting Education-
al Programs.)

7.02 Descriptions of Education and

Training Programs

Psychologists responsible for education and train-
ing programs take reasonable steps to ensure that there is
a current and accurate description of the program content
(including participation in required course- or program-re-
lated counseling, psychotherapy, experiential groups, con-
sulting projects, or community service), training goals and
objectives, stipends and benefits, and requirements that
must be met for satisfactory completion of the program.
This information must be made readily available to all in-
terested parties.

7.03  Accuracyin Teaching

(a) Psychologists take reasonable steps to ensure
that course syllabi are accurate regarding the subject matter
to be covered, bases for evaluating progress, and the nature
of course experiences. This standard does not preclude an
instructor from modifying course content or requirements
when the instructor considers it pedagogically necessary or
desirable, so long as students are made aware of these mod-
ifications in a manner that enables them to fulfill course re-
quirements. (See also Standard 5.01, Avoidance of False or
Deceptive Statements. )

(b) When engaged in teaching or training, psychol-
ogists present psychological information accurately. (See
also Standard 2.03, Maintaining Competence.)

7.04  Student Disclosure of Personal Information
Psychologists do not require students or super-

visees to disclose personal information in course- or pro-

gram-related activities, either orally or in writing, regarding

sexual history, history of abuse and neglect, psychologi-
cal treatment, and relationships with parents, peers, and
spouses or significant others except if (1) the program or
training facility has clearly identified this requirement in its
admissions and program materials or {2) the information
is necessary to evaluate or obtain assistance for students
whose personal problems could reasonably be judged to be
preventing them from performing their training- or profes-
sionally related activities in a competent manner or posing
a threat to the students or others,

7.05 Mandatory Individual or Group Therapy

(a) When individual or group therapy is a program
or course requirement, psychologists responsible for that
program allow students in undergraduate and graduate
programs the option of selecting such therapy from prac-
titioners unaffiliated with the program. (See also Standard
7.02, Descriptions of Education and Training Programs.)

(b) Faculty who are or are likely to be responsible
for evaluating students’ academic performance do not
themselves provide that therapy. (See also Standard 3.03,
Multiple Relationships.)

7.06 Assessing Student and Supervisee Performance

(a) In academic and supervisory relationships, psy-
chologists establish a timely and specific process for pro-
viding feedback to students and supervisces. Information
regarding the process is provided to the student at the be-
ginning of supervision.

(b) Psychologists cvaluate students and supervisees
on the basis of their actual performance on relevant and es-
tablished program requirements.

7.07 Sexual Relationships with Students and
Supervisees
Psychologists do not engage in sexual relationships
with students or supervisees who are in their department,
agency, or training center or over whom psychologists have
or are likely to have evaluative authority. (See also Standard
3.05, Multiple Relationships.)

8. Rescarch and Publication

8.01 Institutional Approval

When institutional approval is required, psycholo-
gists provide accurate information about their research
proposals and obtain approval prior to conducting the re-
search. They conduct the research in accordance with the
approved research protocol,

8.02 Informed Consentto Research

(a) When obtaining informed consent as required
in Standard 3.10, Informed Consent, psychologists inform
participants about (1) the purpose of the research, expect-
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ed duration, and procedures; (2) their right to decline to
participate and to withdraw from the research once par-
ticipation has begun; (3) the foreseeable consequences of
declining or withdrawing; (4) reasonably foreseeable fac-
tors that may be expected to influence their willingness to
participate such as potential risks, discomfort, or adverse
effects; (5) any prospective research benefits; {6) limits of
confidentiality; (7} incentives for participation; and (8)
whom to contact for questions about the rescarch and re-
search participants’ rights. They provide opportunity for
the prospective participants to ask questions and receive
answers. (See also Standards 8.03, Informed Consent for
Recording Voices and Images in Research; 8.05, Dispens-
ing with Informed Consent for Research; and 8.07, Decep-
tion in Research.)

(b) Psychologists conducting intervention research
involving the use of experimental treatments clarify to par-
ticipants at the outset of the research (1) the experimental
nature of the treatment; (2) the services that will or will
not be available to the control group(s) if appropriate; (3)
the means by which assignment to trcatment and control
groups will be made; (4) available treatment alternatives if
an individual does not wish to participate in the research or
wishes to withdraw once a study has begun; and (5) com-
pensation for or monetary costs of participating including,
if appropriate, whether reimbursement from the partici-
pant or a third-party payor will be sought. (See also Stan-
dard 8.02a, Informed Consent to Research.)}

8.03 Informed Consent for Recording Voices and
Images in Research

Psychologists obtain informed consent from re-
search participants prior to recording their voices or images
for data collection unless (1) the research consists solely
of naturalistic observations in public places, and it is not
anticipated that the recording will be used in a manner that
could cause personal identification or harm, or (2) the re-
search design includes deception, and consent for the use
of the recording is obtained during debriefing. (See also
Standard 8.07, Deception in Research.)

8.04 Client/Patient, Student, and Subordinate
Research Participants

{a) When psychologists conduct research with cli-
ents/patients, students, or subordinates as participants,
psychologists take steps to protect the prospective par-
ticipants from adverse consequences of declining or with-
drawing from participation,

{b) When research participation is a course require-
ment or an opportunity for extra credit, the prospective
participant is given the choice of equitable alternative ac-
tivities.

8.05 Dispensing with Informed Consent for
Research

Psychologists may dispense with informed consent
anly (1) where research would not reasonably be assumed
to create distress or harm and involves (a) the study of nar-
mal educational practices, curricula, or classroom manage-
ment methods conducted in educational settings; (b} only
anonymous questionnaires, naturalistic observations, or
archival research for which disclosure of responses would
not place participants at risk of criminal or civil liability or
damage their financial standing, employability, or reputa-
tion, and confidentiality is protected; or {c) the study of
factors related to job or organization effectiveness conduct-
ed in organizational settings for which there is no risk to
participants’ employability, and confidentiality is protected
or (2) where otherwise permitted by law or federal or insti-
tutional regulations.

8.06 Offering Inducements for Research

Participation

(2) Psychologists make reasonable efforts to avoid
offering excessive or inappropriate financial or other in-
ducements for research participation when such induce-
ments are likely to coerce participation.

(b) When offering professional services as an in-
ducement for research participation, psychologists clarify
the nature of the services, as well as the risks, obligations,
and limitations. (See also Standard 6.05, Barter with Cli-
ents/Patients.)

8.07 Deception in Research

(a) Psychologists do not conduct a study involv-
ing deception unless they have determined that the use of
deceptive techniques is justified by the study’s significant
prospective scientific, educational, or applied value and
that effective nondeceptive alternative procedures are not
feasible.

(b) Psychologists do not deceive prospective partic-
ipants about research that is reasonably expected to cause
physical pain or severe emotional distress.

{c) Psychologists explain any deception that is an
integral feature of the design and conduct of an experiment
to participants as early as is feasible, preferably at the con-
clusion of their participation, but no later than at the con-
clusion of the data collection, and permit participants to
withdraw their data. (See also Standard 8.08, Debriefing. )

8.08 Debriefing

(a) Psychologists provide a prompt opportunity for
participants to obtain appropriate information about the
nature, results, and conclusions of the research, and they
take reasonable steps to correct any misconceptions that
participants may have of which the psychologists are aware.
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(b) If scientific or humane values justify delaying or
withholding this information, psychologists take reason-
able measures to reduce the risk of harm.

(c) When psychologists become aware that research
procedures have harmed a participant, they take reasonable
steps to minimize the harm.

8.09 Humane Care and Use of Animals in Research

(a) Psychologists acquire, care for, use, and dispose
of animals in compliance with current federal, state, and lo-
cal laws and regulations, and with professional standards.

(b) Psychologists trained in research methods and
experienced in the care of laboratory animals supervise all
procedures involving animals and are responsible for en-
suring appropriate consideration of their comfort, health,
and humane treatment.

{c} Psychologists ensure that all individuals under
their supervision who are using animals have received
instruction in rescarch methods and in the care, mainte-
nance, and handling of the species being used, to the extent
appropriate to their role. (See also Standard 2.05, Delega-
tion of Work to Others.)

(d) Psychologists make reasonable efforts to mini-
mize the discomfort, infection, illness, and pain of animal
subjects.

(¢) Psychologists use a procedure subjecting ani-
mals to pain, stress, or privation only when an alternative
procedure is unavailable and the goal is justified by its pro-
spective scientific, educational, or applied value.

(f) Psychologists perform surgical procedures un-
der appropriate anesthesia and follow techniques to avoid
infection and minimize pain during and after surgery.

(g) When it is appropriate that an animal’s life be
terminated, psychologists proceed rapidly, with an effort
to minimize pain and in accordance with accepted proce-
dures.

8.10 Reporting Research Results

(a) Psychologists do not fabricate data. (See also
Standard 5.01a, Avoidance of False or Deceptive State-
ments.)

(b) If psychologists discover significant errors in
their published data, they take reasonable steps to correct
such errors in a correction, retraction, erratum, or other ap-
propriate publication means.

8.11 Plagiarism

Psychologists do not present portions of another's
work or data as their own, even if the other work or data
source is cited occasionally.

8.12 Publication Credit
(a) Psychologists take responsibility and credit, in-

cluding authorship credit, only for work they have actually
performed or to which they have substantially contributed.
(See also Standard 8.12b, Publication Credit.)

(b) Principal authorship and other publication
credits accurately reflect the relative scientific or profes-
sional contributions of the individuals involved, regardless
of their relative status. Mere possession of an institutional
position, such as department chair, does not justify author-
ship credit. Minor contributions to the research or to the
writing for publications are acknowledged appropriately,
such as in footnotes or in an introductory statement.

(c) Except under exceptional circumstances, a stu-
dent is listed as principal author on any multiple-authored
article that is substantially based on the student’s doctoral
dissertation. Faculty advisors discuss publication credit
with students as early as feasible and throughout the re-
search and publication process as appropriate. (See also
Standard 8.12b, Publication Credit.)

8.13 Duplicate Publication of Data

Psychologists do not publish, as original data, data
that have been previously published. This does not pre-
clude republishing data when they are accompanied by
proper acknowledgment.

8.14 Sharing Research Data for Verification

(a) After rescarch results are published, psychalo-
gists do not withhold the data on which their conclusions
are based from other competent professionals who seek to
verify the substantive claims through reanalysis and who
intend to use such data only for that purpose, provided that
the confidentiality of the participants can be protected and
unless legal rights concerning proprietary data preclude
their release. This does not preclude psychologists from rc-
quiring that such individuals or groups be responsible for
costs associated with the provision of such information,

(b) Psychologists who request data from ather psy-
chologists to verify the substantive claims through reanaly-
sis may use shared data only for the declared purpose. Re-
questing psychologists obtain prior written agreement for
all other uses of the data,

8.15 Reviewers

Psychologists who review material submitted for
presentation, publication, grant, or research proposal re-
view respect the confidentiality of and the proprietary
rights in such information of those who submitted it.

9. Assessment

9,01 DBases for Assessments

(a) Psychologists base the opinions contained in
their recommendations, reports, and diagnostic or evalu-
ative statements, including forensic testimony, on informa-
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tion and techniques sufficient to substantiate their findings.
(See also Standard 2.04, Bases for Scientific and Profes-
sional Judgments. )

{b) Except as noted in 9.01¢, psychologists provide
opinions of the psychological characteristics of individuals
only after they have conducted an examination of the in-
dividuals adequate to support their statements or conclu-
sions, When, despite reasonable efforts, such an examina-
tion is not practical, psychologists document the efforts
they made and the result of those efforts, clarify the prob-
able impact of their limited information on the reliability
and validity of their opinions, and appropriately limit the
naturc and extent of their conclusions or recommenda-
tions. (See also Standards 2.01, Boundaries of Compe-
tence, and 9.06, Interpreting Assessment Results.)

(c) When psychologists conduct a record review
or provide consultation or supervision and an individual
examination is not warranted or necessary for the opinion,
psychologists explain this and the sources of information on
which they based their conclusions and recommendations,

9.02 Use of Assessments

(a) Psychologists administer, adapt, score, interpret,
or use assessment techniques, interviews, tests, or instru-
ments in a manner and for purposes that are appropriate in
light of the research on or evidence of the usefulness and
proper application of the techniques.

(b) Psychologists use assessment instruments
whose validity and reliability have been established for use
with members of the population tested. When such valid-
ity or reliability has not been established, psychologists
describe the strengths and limitations of test results and
interpretation.

(c} Psychologists use assessment methods that are
appropriate to an individuals language preference and
competence, unless the use of an alternative language is rel-
evant to the assessment issues,

9.03 Informed Consentin Assessments

(a) Psychologists obtain informed consent for as-
sessments, evaluations, or diagnostic services, as described
in Standard 3.10, Informed Consent, except when (1) test-
ing is mandated by law or governmental regulations; (2)
informed consent js implied because testing is conducted
as a routine educational, institutional, or organizational
activity (c.g., when participants voluntarily agree to assess-
ment when applying for a job); or (3) one purpose of the
testing is to evaluate decisional capacity. Informed consent
includes an explanation of the nature and purpose of the
assessment, fees, involvement of third parties, and limits of
confidentiality and sufficient oppartunity for the client/pa-
tient to ask questions and receive answers.

(b) Psychologists inform persons with questionable

capacity to consent or for whom testing is mandated by law
or governmental regulations about the nature and purpose
of the propesed assessment services, using language that is
reasonably understandable to the person being assessed.

(c) Psychologists using the services of an inter-
preter obtain informed consent from the client/patient to
use that interpreter, ensure that confidentiality of test re-
sults and test security are maintained, and include in their
recommendations, reports, and diagnostic or evaluative
statements, including forensic testimony, discussion of any
limitations on the data obtained. (See also Standards 2.0,
Delegation of Work to Others; 4.01, Maintaining Confi-
dentiality; 9.01, Bases for Assessments; 9.06, Interpreting
Assessment Results; and 9.07, Assessment by Unqualified
Persons.)

9.04 Release of Test Data

(a) The term test data refers to raw and scaled scores,
client/patient responses to test guestions or stimuli, and
psychologists’ notes and recordings concerning client/
patient staternents and behavior during an examination.
Those portions of test materials that include client/ pa-
tient responses are included in the definition of fest data.
Pursuant to a client/patient release, psychologists provide
test data to the client/patient or other persons identified
in the release. Psychologists may refrain from releasing test
data to protect a client/patient or others from substantial
harm or misuse or misrepresentation of the data or the test,
recognizing that in many instances release of confidential
information under these circumstances is regulated by law.
(Sec also Standard 9.11, Maintaining Test Security.)

(b} In the absence of a client/patient release, psy-
chologists provide test data only as required by law or court
order.

9.05 Test Construction

Psychologists who develop tests and other assess-
ment techniques use appropriate psychometric procedures
and current scientific or professional knowledge for test de-
sign, standardization, validation, reduction or elimination
of bias, and recommendations for use.

9.06 Interpreting Assessment Results

When interpreting assessment results, including
automated interpretations, psychologists take into account
the purpose of the assessment as well as the various test
factors, test-taking abilities, and other characteristics of the
person being assessed, such as situational, personal, linguis-
tic, and cultural differences, that might affect psychologists’
judgments or reduce the accuracy of their interpretations.
They indicate any significant limitations of their interpreta-
tions. (Sce also Standards 2.01b and ¢, Boundaries of Com-
petence, and 3.01, Unfair Discrimination.)
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9.07 Assessment by Unqualified Persons

Psychologists do not promote the use of psycholog-
ical assessment techniques by unqualified persons, except
when such use is conducted for training purposes with ap-
propriate supervision. (See also Standard 2,05, Delegation
of Work to Others.)

9.08 Obsolete Tests and Outdated Test Results

(a) Psychologists do not base their assessment or
intervention decisions or recommendations on data or test
results that are outdated for the current purpose.

(b) Psychologists do not base such decisions or rec-
ommendations on tests and measures that are obsolete and
not useful for the current purpose.

9.09 Test Scoring and Interpretation Services

{a) Psychologists who offer assessment or scor-
ing services to other professionals accurately describe the
purpose, norms, validity, reliability, and applications of
the procedures and any special qualifications applicable to
their use,

(b) Psychologists select scoring and interpretation
services (including automated services) on the basis of evi-
dence of the validity of the pragram and procedures as well
as on other appropriate considerations. (See also Standard
2.01b and ¢, Boundaries of Competence.)

{c) Psychologists retain responsibility for the ap-
propriate application, interpretation, and use of assessment
instruments, whether they score and interpret such tests
themselves or use automated or other services.

9.10 Explaining Assessment Results

Regardless of whether the scoring and interpreta-
tion are done by psychologists, by employees or assistants,
or by automated or other outside services, psychologists
take reasonable steps to ensure that explanations of results
are given to the individual or designated representative un-
less the nature of the relationship precludes provision of
an explanation of results (such as in some organizational
consulting, preemployment or security screcnings, and fo-
rensic evaluations), and this fact has been clearly explained
to the person being assessed in advance.

9.11 Maintaining Test Security

The term test materials refers to manuals, instru-
ments, protocols, and test questions or stimuli and does
not include test data as defined in Standard 9.04, Releasc of
Test Data, Psychologists make reasonable efforts to main-
tain the integrity and security of test materials and other
assessment techniques consistent with law and contractual
obligations, and in a manner that permits adherence to this
Ethics Code.

10. Therapy

10.01 Informed Consent to Therapy

(a) When obtaining informed consent to therapy
as required in Standard 3.10, Informed Consent, psychol-
ogists inform clients/patients as early as is feasible in the
therapeutic relationship about the nature and anticipated
course of therapy, fecs, involvement of third parties, and
limits of confidentiality and provide sufficient opportunity
for the client/patient to ask questions and receive answers.
(See also Standards 4.02, Discussing the Limits of Confi-
dentiality, and 6.04, Fees and Financial Arrangements. )

(b) When obtaining informed consent for treat-
ment for which generally recognized techniques and proce-
dures have not been established, psychologists inform their
clients/patients of the developing nature of the treatment,
the potential risks involved, alternative treatments that may
be available, and the voluntary nature of their participation.
(See also Standards 2.01¢, Boundaries of Competence, and
3.10, Informed Consent.)

(c) When the therapist is a trainee and the legal re-
sponsibility for the treatment provided resides with the su-
pervisor, the client/patient, as part of the informed consent
procedure, is informed that the therapist is in training and
is being supervised and is given the name of the supervisor.

10.02 Therapy Involving Couples or Familics

(a) When psychologists agree to provide services to
several persons who have a relationship (such as spouses,
significant others, or parents and children), they take rea-
sonable steps to clarify at the outset (1) which of the in-
dividuals are clients/patients and (2) the relationship the
psychologist will have with each person, This clarification
includes the psychologist’s role and the probable uses of
the services provided or the information obtained. (Sce
also Standard 4.02, Discussing the Limits of Confidential-
ity.)

(b) If it becomes apparent that psychologists may
be called on to perform potentially conflicting roles (such
as family therapist and then witness for one party in di-
vorce proceedings), psychologists take reasonable steps to
clarify and modify, or withdraw from, roles appropriately.
(See also Standard 3.05¢, Multiple Relationships.)

10.03 Group Therapy

When psychaologists provide services to several per-
sons in a group setting, they describe at the outset the roles
and responsibilities of all parties and the limits of confiden-
tiality.

14 Standard 9.07-Standard 10.03

Effective January 1, 2017



10.04 Providing Therapy to Those Served by Others

In deciding whether to offer or provide services to
those already receiving mental health services elsewhere,
psychologists carefully consider the treatment issues and
the potential client’s/patient’s welfare. Psychologists dis-
cuss these issues with the client/patient or another legally
authorized person on behalf of the client/patient in order
to minimize the risk of confusion and conflict, consult with
the other service providers when appropriate, and proceed
with caution and sensitivity to the therapeutic issues.

10.05 Sexual Intimacies with Current Therapy
Clients/Patients

Psychologists do not engage in sexual intimacies
with current therapy clients/patients.

10,06 Sexual Intimacies with Relatives or Significant
Others of Current Therapy Clients/Patients

Psychologists do not engage in sexual intimacies
with individuals they know to be close relatives, guardians,
or significant others of current clients/patients. Psycholo-
gists do not terminate therapy to circumvent this standard.

10.07 Therapy with Former Sexual Partners

Psychologists do not accept as therapy clients/pa-
tients persons with whom they have engaged in sexual in-
timacies.

10.08 Sexual Intimacies with Former Therapy
Clients/Patients

(a) Psychologists do not engage in sexual intimacies
with former clients/patients for at least two years after ces-
sation or termination of therapy.

{b) Psychologists do not engage in sexual intimacies
with former clients/patients even after a two-year interval
except in the most unusual circumstances. Psychologists
wha engage in such activity after the two years following
cessation or termination of therapy and of having no sexual
contact with the former client/patient bear the burden of
demonstrating that there has been no exploitation, in light
of all relevant factors, including (1) the amount of time that
has passed since therapy terminated; (2) the nature, dura-
tion, and intensity of the therapy; (3) the circumstances of
termination; (4) the client’s/patient’s personal history; ($)
the client’s/patient’s current mental status; (6) the likeli-
hood of adverse impact on the client/patient; and (7) any
statements or actions made by the therapist during the
course of therapy suggesting or inviting the possibility of
a posttermination sexuval or romantic relationship with the
client/patient, (Sec also Standard 3.05, Multiple Relation-
ships.)

10.09 Interruption of Therapy

When entering into employment or contractual re-
lationships, psychologists make reasonable efforts to pro-
vide for orderly and appropriate resolution of responsibil-
ity for client/patient care in the event that the employment
or contractual relationship ends, with paramount consid-
eration given to the welfare of the client/patient. (See also
Standard 3.12, Interruption of Psychological Services.)

10.10 Terminating Therapy

(a) Psychologists terminate therapy when it be-
comes reasonably clear that the client/patient no longer
needs the service, is not likely to benefit, or is being harmed
by continued service,

(b) Psychologists may terminate therapy when
threatened or otherwise endangered by the client/patient
or another person with whom the client/patient has a re-
lationship.

(c) Except where precluded by the actions of cli-
ents/patients or third-party payors, prior to termination
psychologists provide pretermination counseling and sug-
gest alternative service providers as appropriate.

Effective January 1, 2017
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AMENDMENTS TO THE 2002 “ETHICAL PRINCIPLES OF PSYCHOLOGISTS AND
CODE OF CONDUCT” IN 2010 AND 2016

2010 Amendments

Introduction and Applicability

If psychologists’ ethical responsibilities conflict
with law; regulations, or other governing legal authority,
psychologists make known their commitment to this Eth-
ics Code and take steps to resolve the conflict in a respon-

sible manner. #f theconflictisunresolvableviasuchmemns;
Wdﬂugfﬁrm&hwhrﬁmethmmb—uﬁhc—hm
regulations;ur-othergoverningauthority in keeping with
basic principles of human rights,

1.02 Conflicts Between Ethics and Law, Regulations,
or Other Governing Legal Authority
If psychologists’ ethical responsibilities conflict
with law, regulations, or other governing legal authority,

psychologists clarify the nature of the conflict, make known
their commitment to the Ethics Code, and take reasonable

steps to resolve the conflict consistent with_the General
Principles and Ethical Standards of the Ethics Code. #tire
fiets Fablevirsad psychotop

Fﬁwwﬁtﬁfﬂqvmm&mmmwuﬂm
is standard be used to justify or defend violati 3

1.03 Conflicts Between Ethics and Organizational
Demands
If the demnands of an organization with which psy-
chologists are affiliated or for whom they are working are
in conflict with this Ethics Code, psychologists clarify the
nature of the conflict, make known their commitment to

the Ethics Code, and totheextentfeasiblerosolve-thecome
. . ] i d,c_

take reasonablc steps to resolve the conflict consistent with

e General Princj and Ethi tanda e Ethi
t no ci tances m is standard be use
sti efend violating human rights.

2016 Amendment

3.04 Avoiding Harm
(a) Psychologists take reasonable steps to avoid
harming their clients/patients, students, supervisees, re-
search participants, organizational clients, and others with
whom they work, and to minimize harm where it is foresee-
able and unavoidable.
Psychologi rticipate in, facjlitate, as-

sist, or otherwise engage in torture, defined as any act by
which severe pain or suffering, whether physical of mental,

is intentionally inflicted on a person, or in any other cruel,
inhuman, or degrading behavior that violates 3.04a.

16 Amecndments to the 2002 Ethics Code in 2010 and 2014

Effective January 1, 2017
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Cost-benefit analysis of traditional court evaluation by a mental health
professional: A consumer focused discussion of methodology and data
gathering:
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Executive Director SmartParenting and The Center for Improved Human
Relationships

Scheduled Presentation: October 30, 2015

When the court is given the task of determining who is the more appropriate
custodial parent you can expect to experience a number of things including
additional litigation expenses. But are those expenses worth it?

Asking this question is like asking a person who commutes by car to work if they
need a car to do that, because after all when certain things are a necessity, do we
really have much choice? We don't have a choice as to whether we need a vehicle,
but we certainly have choices as to how much we need to spend on that vehicle
and if what we are concerned bout is the goal of getting to work, we shouldn't have
to pay a king’s ransom for that.

It Starts with the Kids So It's Got to Be Worth It, Right?

Kids are the most important part of parent's lives and if kids are worth anything,
they are worth fighting for, right? Maybe not -- at least not in an adversarial system
and maybe not in terms of dollars and cents, especially considering that parents
are in such a state of blind rage when fighting for their kids they wili spend tens of
thousands of dollars to get 50 percent of the time when they are offered 45
percent.

Most of what happens during a high conflict custody struggle is competitive in
nature, and while many attorneys promote collaboration, being in court stimulates
adversarial interaction, because when people are angry, worried and afraid they
drive their interaction forward through mutual insult. When people insult one
another they escalate their conflict. One thing | have learned over my last 30 years
and 6000 cases of experience working with matrimonial litigants is that
communication breaks down so horribly that people give insult without intending
to, and receive it where none was intended. This is what most people do when they
are constantly placed on the defensive. Get amested and thrown out of your house
a few times, or get pushed around by your spouse, or get called horrible names in
front of your kids, and chances are you will adopt an overly sensitive, defensive if
not outright hostile attitude.

if only participating in a process geared toward the best interests of your children,
performed by a mental health professional, brought some civility and practical
problem solving into the process that would have have value--but for the most part,
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it doesn't. One reason why is because people tend to get better at the things they
practice and what people practice when they engage in a custody battle is telling a
one sided story full of lies, exaggerations and revisionist history.

Practice Makes Perfect (A More Perfectly Told Story Anyway)

A perfectly told story is not necessarily an accurately told story. The story of how
badly one is treated in a marriage is told to your lawyer, massaged and
memorialized in motions (often more than once}, and shared with therapists,
friends and family, all of whom might have something to add or emphasize when it
comes time for the next re-tefling. When you meet your mental health evaluator it
will be told again (with lots of assistance, editing and spin doctoring from the
attorney who wouldn't be doing his or her job if they didn't help), often through
written presentations as well as oral re-telling. Mental health evaluators usually
ask people to report fots of historical information, the collection of which can take a
lot of time and a lot of sessions {(which requires lots of money). When a mental
health evaluator listens to your history there are a lot of different starting points.
Some evaluators go back to the beginning of your childhood recollections to hear
the story of how you grew up. | don't see the point of doing this in the time
consuming venue of face to face interviews in a forensic evaluation. In a clinical
setting, it might have some utility, because the clinician has all the time in the worid
to gather information and test hypotheses, and therapy clients are supposed to be
willing to explore the relationship between the past and present with some degree
of honesty, open mindedness and self disclosure. However, your childhood
experiences do not predict what kind of parent you are in all cases, and because
court evaluations are time limited, and because the ultimate goal is so important,
these variables form a very slippery foundation upon which to make a decision or
recommendation about custody.

Forinstance, there are two things we don't understand about how people grow up.
First we don't understand how a perfectly normal person grows up under the care
of very pathological parents. Second, we don't understand how a very pathological
person grows up under the care of very normal parents. In addition, people do
rehabilitate themselves from difficult childhoods. How one gets from childhood to
adulthood does have some relevance when history is limited to things like
substance abuse history, criminai history, and history of viclence, but that
information can be collected very efficiently with a written few questions with foilow
ups. So when a person who has a terrible childhood with terrible parenting, grows
up, rehabilitates and proudly tells the story of their psychological reincarnation to
an evaluator, is that enough to be important in a custody case? It might be
important, or it might be a story that has a lot left out of it, or it might bot have made
any difference in the first instance. We are not slaves to our pasts, and we are not
completely uninfluenced by it. The extent to which jt matters cannot be ferreted out
in face to face interviews that are part of 2 process where people strive to present
themselves in the most favorable light.
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Perhaps the process can be advanced by the administration of psychological tests
like the MMP1 which about 65 to 70 percent of all custody evaluators use.
However, many of the evaluators who | am hired to critique use scoring software
that doesn’t necessarily reflect a level of competence that equals that of a well
trained professional who reviews his or her own test protocols. So the tests that are
a common part of methodology of forensic work are machine scored, speculative,
not the evaluators work product, have poor chains of custody and if you look even
with one eye open, the sentences in the expert's report that seem to be their own
are not. They are copied and pasted from the very loose work product of the
software scoring service.

OK, interviews might be imperfect, historical reviews of a persons life histories
might be imperfect, psychological tests might be imperfect, but when you put them
logether, along with interviews of the children, observations of the parents
interacting with the children, home visits, etc. doesn’t that make the process a little
better because of the value we get from using multiple measures. Of course, it
makes it a little better, but is the finat work product worth the cost that experts are
charging to evaluate custody matters for the court. Do you know that there are
evaluators who are charging 50, 60, 70 thousand dollars and up for evaluations,
and does it matter to the system that this is what is happening. Apparently not,
because a lot of evaluators in jurisdictions where this is the going rate take upward
of a year to complete because even at these prices evaluators are inundated with
work.

Let's Do Some Quick Math:

At $600 an hour with four hours for each parent devoted to the collection of family
history that's $4800 of effort just gathering the information. Let's give the evaluator
another 1.5 hours to blend this information into a report and we are at $5700 for
information that can be spun into speculative and potentially irrelevant conclusion
formation. Here's an example (not quoted from a real report):

“Mr. Smith’s difficult relationship with his dominating and controlling father, as told
through his anecdotal exploration of his childhood, caused him to respond angrily
to any attempt by Mrs. Smith to make even the most inconsequentiat family
decisions. It is likely that when Mr. Smith's frustrations became unbearable he
lashed out, possibly aggressively at Mrs. Smith.”

As a trained professional | can see the value of exploring this as a talking point for
life change, but in the context of custody evaluation, | cannot overemphasize how
this kind of unscientific speculation can destroy lives, persuade a judge to rule on
faulty information, and cost a fortune.

The kind of storyteliing that goes on with respect to the historical aspects of the

pre-marital and marital relationship are aiso topics of attention of the court
evaluator. If we add another 10 to 13 hours of information gathering we can also
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add another $9600 for that and say another four hours into the report -- that's
another twelve thousand added to the total cost. Now we are at $18,000. just for
story telling.

Are Stories Told Truthfully, And If They Aren’t How Much Are They Worth?

The truth of historical accounts (anecdotes) should be relevant if an evaluator is
going to take an inference about it (and charge money for it). However, as | have
written elsewhere, the truth is a difficult construct to evaluate using the
psychological tools at our disposal. So, when people tell an evaluator (a well
rehearsed and practiced story) how do we know if it's accurate and truthful? Well,
that depends on the type of story, how the story is remembered and interpreted,
and whether the evaluator is known to be a good tester of the truth,

First, let's talk about the difference between “the truth™ and “a perception.” A lot of
what evaluators deal with are the litigants perceptions about themselves, and their
perceptions of others. When a person tells an evaluator, “| was the primary
caregiver of the children,” or “| was the decision maker” are perceptions because it
is impossible to know the precise contributions people make to family decision
making on a day to day level. The ‘primary caregiver" perception is also in part
predicated on the belief that whichever parents spends more of the time with the
children is “primary.” However, even if you use "data” to try to support that claim,
such as one parent works full time out of the home, and the other stays at home,
that does not reflect the “quality” of the caregiving. it is possible that a parent who
spends much less time with the children to have a higher quality relationship with
the children. It is also possible that a toxic parent who spends more time with the
children is an undesirable caregiver

Second, let's talk about “the truth” as it pertains to validating facts of the case. For
instance, one parent tells a story {or muitiple stories) of aggression or violence in
the home. Each party comes prepared with their anecdotal information -
rehearsed, sometimes memorized, carefully constructed, often very persuasive.
While the content of the anecdote is important to bring to a judges attention in the
context of report writing, should evaluators “help” judges determine the validity of
the account? Do evaluators possess the ability to evaluate factual data and
provide an opinion that helps the judge?

The answer to this question is maybe, maybe not. There are several studies which
examine the abilities of various professions with respect to their abilities to tell the
truth from a lie. Two in particular are interesting to me because they specifically
test psychologists. In a 1991 study (Eckman and O'Sullivan) the ability for
psychologists to tell the truth from a lie was about equal to flipping a coin. In 2 1999
study (Eckman, Sullivan and Frank) percentages improved when psychologists
took an interest in deception, and took special training in the detection of
deception. Well, in that case the odds improved and the data showed that
psychologists interested in deception did better. They were able to detect
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truthfuiness an average of about 67 percent of the time. Sounds pretty good, right?
Unfortunately, if you are about research you also have to care about standard
deviation, which is a measure of variability around the mean (average). in this
study the standard deviation was 13. Which means that psychologists interested in
deception ranged in their accuracy from 54 percent to a whopping 78 percent of
the time. If you are a judge, which expert would you want on the stand , but more
importantly how do you get the better one? This leads us to the related Issus of
“base rate” which means the rate at which each individual psychologist is proficient
in evaluating the truth. If you are going to use, even in part, a psychologist to help
evaluate the truth don't you want to know how accurate that individual psychologist
is? That would require some type of evaluation of the psychologist to see how his
lie detection is “calibrated.” Then you would have to compare this calibration to the
specific type of information that was being evaluated in the original study, and then
you would have to draw some comparison between the type of lie detection used
to “calibrate” the psychologist and each individual question at hand.

As with many aspects of empiricat social science, the construct under study is
often more interesting “in the 1ab” than it is in real life or by extension, the court
room. Plus, if we are trying to bring things back to the question of cost
effectiveness, does it make sense to load up on interview data designed to assess
truthfulness with base rates of effectiveness are mostly unknown?

So are Psychologists and Other Mental Health Evaluators of No Value in Helping
Determine Custody?

Well that depends on your perception of value, which is what we have been tatking
about. My opinion is that long forays into revisionistic histories that are of little
value in the forensic setting or opportunistic declarations of the superiority of their
custodial fitness are of inferior value. Same goes for 100 plus page reports that
translate into fees of forty, fifty or even sixty thousand dollars.

Experts can help judges by:

Directly observing parenting behavior in natural settings

Focusing on the present conflict and assessing what contributes to it and what
might alleviate it

Reporting on the mental health, criminal and drug histories as they are disclosed in
professionally reliable collateral records

Examining attitudes of the parent and how those attitudes influence the
co-parenting refationship as well as the ability of each parent to support a loving
relationship with the other

Providing observations as to the behavioral strengths and weaknesses shown to
the evaluator directly during the evaluation

There are many technigues which can make data collection and understanding of
the children’s best interest, time and cost efficient. For instance, if marital history is
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considered worthwhile data, simply create a form or list of questions that direct the
party to report on specific aspects of the maritai history. While there are exceptions
related to language competency and native inteliigence by and targe most people
who | use such forms with reply very adeguately, and when they don't the reasons
why are often significant and helpful data, and can always be clarified using
traditional interviewing. A strong advantage of written historical reporting is that
there is a record of what was asked and what was answered, whereas to obtain
historical interviews by listening and writing is subject to error.

Take me for instance, when people are telling me boring stories about their lives,
which they think are completely relevant to why they should have custody, my
mind often starts to wander, When it does, | often think about how much nicer my
time wouid pass, it | were having a cup of coffee with my wife (who runs my office)
then | start thinking about things like how much | love her meatballs and lasagna
and then | realize that twenty minutes have passed by and | haven't taken a single
note except if | hear something outrageous like litigant A, in an act of revenge,
shaved litigant B's cat and it upset everyone in the house.

Critics might say that anyone who doesn't conduct face to face interviews loses
opportunity to observe behavior, but there are multiple opportunities to observe
behavior as evaluation data collection is muitifaceted. | find that after three or four
hours of interviewing, behavior stabilizes and becomes quite repetitive. Dozens of
hours of interviewing are great for my office bottom line, but of limited utility to the
methodology.

So, I have come up with a hybrid process for collecting information. | took the time
to content analyze 1000 cases that have been through my office. In doing so |
identified typical scenarios that parents in custody evaluations tend to focus on.
Out of these areas of concern and scenarios | developed a structured
questionnaire to see if various practical factors (iike whether visitation schedules
are kept, or when and how parents participate in important decisions in their
children’s lives} and various attitudes exist (like each parent's appreciation of the
role the other parent plays in their lives). The parties and | discuss the questions,
and while | computer code the data for later analysis, | follow up and add
information as | would in a traditional interview. | find this to be the best of both
worlds, and it takes me about four hours to collect what | might need fifteen or
twenty hours of time to collect in a non structured face to face interview. When all
of the hours are tallied | can provide a better, more efficient, more economical
package of information for less that $10,000.00.

The Future Looks Brighter
Collection and analysis of data is becoming more and more efficient every day.
Artificially intelligent questionnaires can coliect information, produce metrics

related to a comparison of responses, make inferences about what type of data
indicates conflict and potential for settlement and much more. As we learn more
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about how to collect and examine data we can finally do the things that need to be
done to find better predictors of custodial fithess in more empirically sound ways.

i
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Interviews with the parents, individually and conjointly, as needed/appropriate
Collateral contacts/interviews as needed. This may include but is not limited to, other
children, other family members living with either parent, any other people residing with
either parent or significant other, therapists, treating doctors, hospitals and CPS/ACS
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INFORMED CONSENT TO PARTICIPATE IN A CUSTODY EVALUATION
WITH DR. PETER FAVARO AND/OR SMARTPARENTING

Introduction: Before beginning your custody evaluation, it is imporiant that you
understand the process. Please review the information below with your attomey. When
we first meet, we will discuss the evaluation process described here and you can ask
any questions you have and sign that you have read and understood this document.
Also please review the fee arrangements and other issues, in addition to what is
described below. These arrangements are communicated to you through the office

manager.

My curriculum vitae describes my education, professional experience, and membership
in professional organizations. You may have a copy of this on request. Simply ask the
office manger to provide it at any one of your appointments.

I am performing your evaluation as an independent clinical psychologist licensed in the
State of New Yark. | do not work for the New York State Unified Court System. | am an
outside provider of services.

Scheduling: My office will probably schedule appointment(s) with you in advance of our
first meeting. This is done in order o try to complete the evaluation in a given time
frame. Please understand how important it is for you to make timely appointments. The
Court expects the completion of your evaluation within thirty to sixty days. | am under
the same time constraints as you are. For this reason, | will send information about
noncompliance and siow scheduling directly to the Court and that might influence your
case negatively.

It is very important that you try to make yourself and your children available for
appointments as early as possible and avoid cancellations, because rescheduling might
cause a serious delay. There may be other reasons for a delay in producing the report
including the need for more extensive investigation, unanticipated personal or
occupational interruptions in the parties’ or the evaiuator's schedules, or previously
planned absences (such as summer vacations).

Overview of Evaluation Process: Please understand that my role as an evaluator is
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different from a psychotherapist. | am the court's neutral expert. My role is to
investigate and assess psychological issues, using a number of different methods in
accordance with court guidelines. | gather information and provide the results, along
with my opinion and recommendations, to the judge in your case, to the attorneys, and
to you. People involved in custody evaluations often experience stress and there may
be ongoing problems involving children. | will not be able to provide you with therapy or
advice or intervene in personal crises or conflicts during the evaluation. If there is a life
threatening emergency during the evaluation, you shouid call the local police or 911. |
could have a conference call with your attorneys to discuss whether you may want to
see a therapist during the evaluation but | require the Court's permission for that. A

A custody evaluation involves getting information from a variety of sources over a
specified period of time. There is a tension between being thorough versus containing
costs and time. [ wilt talk to you about the process along the way, but | will make final
decisions about procedures. Hopefully, your evaluation will have enough information
from different sources that it can be used to make a decision about your children and
your family can move forward.

Confidentiality: Since an evaluation is not psychotherapy, there is no psychotherapist
client privilege and the rules for protecting your confidentiality in healthcare and mental
healthcare settings do not apply. The report and file in this case are “sealed court
documents” only to be used in this litigation. This means that | will not provide the report
to anyone except the Court and the Court provides it to attorneys of record. No one else
should have access to the report or to the file except by court order. Children should not
see the report. In order to protect your confidentiality, | advise you to leave the report in
your attorney’s office. It has confidential information about both parties and the children,
and you should not show it to others.

I may discuss the case with professional colleagues, without revealing identifying
information, in order to promote careful and neutral analysis of results and appropriate
recommendations. | also sometimes give case examples without identifying information
when fraining other professionals. | will not reveal identifying information about this case
to others except for the collaterals contacted as named in the report, the office staff who
assist me with procedures and preparation of the report, consultants on the case as
named in the report and, in some cases where | am required to make suspected child
abuse reports or reports regarding danger to self or others, to child protective service or
law enforcement officials. | may recommend in the report that psychotherapists review the
report to understand goals of treatment and then return it to attorneys in order to protect
your confidentiality,

In most cases, | include children’s statements in my report. When | meet with

children, | inform them that | will be helping their mother and father make plans for how
they are going to take care of them and how much time they will spend with each parent
and that | need to find out how children think and feel to make a good plan. | tell them |
write a report that the parents will read. If children tell me they are worried about parents
knowing what they say, if a parent Is worried that a child is pressured, or if | believe a child
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appears unusually distressed, | wiil talk to the parents about signing a Waiver of Access to
Children's Statements. If both parents sign the waiver, the children's statements are
included as an attachment that only the judge and attomeys read.

Wiritten Materials: Please complete the requested questionnaires inventories and
documents which request historical information, and gather the materials requested in
the questionnaires and documents. Some of the written materials are take home, others
you must do in the office.

Any written materials (called ancillary materials) you or your attorney provide me, and
your questionnaire, should also be provided to the other party's attorney if that is what
has been ordered by the Court. It is YOUR responsibility to check the Order Appointing
A Forensic Evaluator and comply with the Court's directives, Usually | do not accept
written materials submitted more than six weeks after the first appointment for the
evaluation. In order to contain costs, | read most ancillary material in detail once at the
end of the evaluation while preparing for report of results. if there are particular
documents you wish me to be aware of while | am conducting interviews, please bring
this to my attention during one of our meetings.

Please provide me with the following materials: your children’s most recent schoo
report cards, the court orders for custody, restraining orders or Orders of Protection,(if
any). if there has been involvement by Depariment of Children and Family Services
(DCFS), ACS, CPS or any organization whose aim it is to investigate claims of abuse or
neglect or police departments, or if there have been any criminal hearings, or any
psychiatric hospitalizations, please arrange with your attorney to obtain those records
and provide them to me. Also please provide me with copies of any prior decisions of
the Court,

If you wish to provide me with emails, audio or video tapes you must supply a summary
of what is in the documents or recordings, why you are submitting them, and what you
hope to show by offering them to me. ! do not evaluate materials for the truth of their
contents. | merely advise the Court if the tapes are consistent with what you asseri them

to show.

Appointments; Your appointments will likely include but are not limited to, the following
(with the proviso that because of the fact that not every evaluation examines exactly the
same issues, not all of these procedures might be done in every case):

Orientation to procedures with both parties. All office procedures are contained in a
separate document, but it is important to re-iterate that you MAY NQOT bring children to
appointments that are YOUR INDIVIDUAL APPOINTMENTS

Initial individual interviews with each party regarding their requests to the court,
issues and concemns.

Separate interaction sessions with each party and the children. DO NOT schedule your

289



appointment with the child on a parenting day/time that is not yours, Individual
interview/assessment of each child.

These are the usual follow-up appointments:

Each party has at least one more individual interview. If more are scheduled, | attempt
to equalize time with each party or give each party the opportunity for equal time. If you
wish to communicate more information after a session, give me information about
events that happen during the time of the evaluation, or bring up issues that you believe
require further sessions, please write or fax me. Do not leave lengthy phone messages,
as all communication must be in written form for the file.

Each party might be asked to come (on different days) with all members of his or her
household including children at issue, step-parents, step-siblings or half-siblings, and
other people who live in the home.

Children might be interviewed/assessed individually after each parent’s interaction
sessions,

Conjoint interviews with both parties together (or in some cases a conference call with
both parties). There are usually no conjoint interviews when there is an Order of
Protection. If one or both of you object to sitting in the same room, please let Dr. Favaro
know and this appointment will be waived.

Psychological Testing: Each party will be asked to do some psychological testing,
including the Minnesota Muitiphasic Personality Inventory-2 (MMPI-2), Psychological
testing data is compared my interview with parties in regard to psychological issues
parties may bring up about each other. In addition, psychological testing gives
information about a person's likely interpersonal behavior and the way they think,
which pertains to parenting.

Other Paperwork: It might require several appointments to complete other paperwork
required for the evaluation.

Third Parties: { will do telephone interviews with third-party “collaterals,” people who
have information about the family. You might be provided a form to organize contact
information for collaterals, but | may add collaterals during the evaluation. You are free
to suggest who | might interview as a collateral. Sometimes | take that suggestion and
sometimes | do not, based on my judgement about how relevant the information they
could provide is to your case. | usually interview or get written information from
children’s teachers, and, if applicable, day-care providers, and psychotherapists, family
therapists, marital therapists, child protection case workers, pediatricians and other
medical specialists. Other collaterals depend on issues in the case. | will discuss
collaterals with you, but the final determination will depend on trying to get needed
information from neutral collaterals or the most balanced list of collaterals as possible. |
cannot guarantee that you will be informed in advance about collaterals that will be
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interviewed. If there are people you strongly feel should have input in the evaluation,
you may want to provide a letter from them (considered ancillary material), as | cannot
guarantee everyone you request will be interviewed. Please be aware that some people
may not make themselves available for interview or there may be logistical problems
that prevent the interview.

If you are remarried, or have a significant other who spends significant time with the
children, | prefer to have an individual appointment with that person, and | must see
them in interaction with the child. | may do phone appointments with significant others
who spend little time around the children. If there are issues raised in the evaluation
concerning another person’s interaction with the children, ! will ask that person to
consent to be evaluated along with the parties in the case. Otherwise that person is
treated as a collateral.

Home Visits and Other Issues; Other procedures may be used in the evaluation. Home
visits may be done, depending on the issues in the case and either party's desire that
one be done. If a home visit is scheduled, please ask about what will be expected of
you. | may use consultants for other procedures or to provide needed information on
issues in the evaluation.

Reporting Results: | write a full written report and do not meet with the parties
and attorneys. The report is submitted to the Court usually in advance of a specific court

date.

Fees: After the Court Order for services has been issued and we have received your initial
retainer both parties will be scheduled for their the initfal appointment. As the

evaluation progresses, we will request further deposits, as necessary. As the report is
being finalized, we will give you a final estimate of the total bill. We will release the report
after the final bill has been paid. Refunds, as applicable, are made 30 days after
requested and as a result of written settlement or direction by the Court. See your billing
statement for specific details on fees.

After the Report: | will not communicate separately with you or your attorney

after the report has been issued so that | preserve my role as the court's neutral expert
witness. If you have complaints about the evaluation, you have the right to go to the
Court and present your position to the judge. Your attomney can subpoena

the file and have another expert review the report and the file. You can bring me to
deposition or to the hearing in the case (please see stipulation for fee arrangements).
Email Contact: Dr. Favaro will permit email submission of materials or important
information to the email address: pf@drfavaro.com. This email is NOT TO BE USED {o
forward me complaints about the other parent, ask me for advice or serve as a “tattie
forum” for email communications between the parties. If you are unclear as to what you
can provide by email, send an email and ASK FIRST.

Use of Ancillary Personnel; Dr. Favaro employs licensed social workers who sometimes
do intake interviews, home visits and other information gathering. This is reviewed by
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Dr. Favaro and the opinions generated from this data are solely his own.

Use of Recordings: Any or all of your interactions in Dr. Favaro's office might be audio
and/for videotaped and kept as part of the file, unless otherwise directed by the Court.
When you sign this document you provide your consent for this.

Civility: You are not permitted to be rude, aggressive, hostile or disrespectful to anyone
in this office, or to one another, either in person, in writing, or when leaving messages
electronically. If you are hostile, rude or disrupted in the office you will be asked to
leave. If you are threatening or aggressive, the police will be called. If you arrive
intoxicated or appear under the influence you will be asked to call someone to take you
home. The staff will call the police to assess you if you are intoxicated and plan on
driving after you leave.

Dr. Favaro understands that this is likely to be a difficult time for you, most likely
siressful and frustrating. There is always some leeway afforded to individuals who are
going through a rough time. However, be advised that if you are directing hostility
toward Dr. Favaro or the office staff, it will become part of the behavior that is assessed
pursuant to the evaluation. If you need a few minutes to calm down, or take a walk
outside just ask.

I'have read and understand this description of the custody evaluation procedures.

Print Name Date Signature

NYC and Long Island Offices
MAIN OFFICE FOR ALL PHONE CALLS AND MAILING ADDRESS
516-883-5747 * Fax 516-883-5869
617 Port Washington Bivd. * Port Washington, NY 11050
Rev 7/2015
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Additional readings referred to in presentation:

Child Custody Evaluation Practices: A 20-Year Follow-Up, Marc J. Ackerman and Tracy
Brey Pritzl, Family Court Review, Vol. 49 No. 3, July 2011 618-628,

Irreconcilable conflict between therapeutic and forensic roles. By Greenberg, Stuart A.;

Shuman, Daniel W. Professional Psychology: Research and Practice, Vol 28(1), Feb
1997, 50-57.
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Essentials of a Forensic Child Custody Evaluation

By Alan M. Jaffe and Diana Mandeleew

Before an expert can begin to conduct a good custody evaluation, he or she must have a
full understanding of the various types of divorce, including the effects of divorce on
children of different ages, both in the short- and long-term. The expert must also
demonstrate a good legal knowledge of the types of custody and visitation arrangements
that can be recommended. Although the evaluator should definitely have some
experience in the treatment of children and adolescents, it is most important that the
evaluator have advanced skills in the assessment of child and adolescent personality,
mental illness, family dynamics, and parenting skills required to provide a healthy
environment for growth and development of children. A competent evaluator also will
be farniliar with the legal aspects of custody procedure and understand the various legal
definitions of custody as reflected in state law.

When conducting a custody evaluation, the procedure should be equitable and offer fair
treatment to all parties by administering the same procedures with each party.
Specifically, it is important to use interviewing, psychological testing, home visits, the
utilization of collateral informants, observation of parents with children, and the
amount of time children spend in a consistent way with all parties.

Who Should Be Included?

A thorough custody evaluation should include not only parents but also any other adults
directly responsible for the daily care of children, such as stepparents, grandparents,
and either parent’s significant other. Any other party living in the custodial or visiting
home also should be seen, such as step- or half-siblings. It is generally a good practice
for daycare providers as well as medical professionals, psychotherapists, and school
personnel to be included. However, it is not always in the best interests of the children
to include these collaterals for various reasons.

A good evaluation and a seasoned evaluator may elect not to include specific collaterals
at certain times. If consulting with any of these individuals is not ultimately in the best
interests of the children and/or would cause a negative result in the day-to-day life of
the children, then a competent evaluation need not include them.

For example, (1) the daycare provider who is concerned that what is said may interfere
with his or her ability to continue working with the children due to the inadvertent
alienation of a parent or an inability to communicate with either parent going forward;
{2) the psychotherapist who risks upsetting the course of treatment by taking a position
that would either risk confidentiality with his patient or risk the unfavored parent’s
discontinuing therapy; or (3) school personnel who are concerned that close scrutiny
will result in a modification of the curriculum or approach to the student, resulting from
the fear of repercussions from either parent. Assuming the use of collateral informants



will not interfere with the best interests of the children, a good evaluation will include
them.

Life History

A thorough evaluation should include a good life history. Although there has been a
good deal of discussion among judges about the relevance of early historical
information, it is important to include as much early history as possible. A good
evaluation should demonstrate the expert’s deep understanding and working knowledge
of each parent’s individual psychology and philosophy of child rearing. To truly
understand who a parent is and how he/she “arrived” at where the parent is today, a
competent evaluator should demonstrate that he or she understands the events that led
up to the current crisis. (Those who were political science majors instead of psychology
majors would agree. Understanding national and world politics today is impossible
without the context of history.) Evaluations differ in the amount of history provided, but
a good evaluation should provide a significant amount of relevant history.

The evaluation should include evidence of document review. It is not necessary for the
evaluation to summarize all pleadings and the court-related matter, but it should
include reference to relevant medical records, school records, encounters with the
police, and other issues that affect the well-being and placement of children.

There is some debate about the pros and cons of psychological testing. But a good
evaluation includes at least some psychological testing. Experience has shown that
testing is not only appropriate and relevant when used correctly, but also essential to a
comprehensive evaluation. The tests permit a comparison of each party’s performance
with the performance of the general population.

Psychological Testing

Some psychological tests and scales specifically measure the test-taker’s approach to the
test, that is, whether the tests or scales exaggerate or minimize the test-taker’s problems
or symptoms. This is especially valuable in a custody situation where there is much at
stake and the parties have an interest in appearing problem-free. The fact is that some
people do better in interview situations than others. Even though the evaluator makes
use of trained clinical interview skills, without the testing, the evaluator is relying
entirely on what he or she is being told.

Evaluators are not mind readers. Even with the limitations inherent in psychological
testing, it is more information for the courts, and it is based on scientific research. A
good evaluation includes psychological testing widely used in custody situations and can
demonstrate for the courts, if necessary, how the tests are relevant,

There is a multitude of psychometric measures from which a psychologist can choose.
Typically, widely used tests with established validity and reliability measures, as well as
those supported by a substantial research body, are better choices. When examining
psychometric measures, it is important to look at the content as well as statistical



parameters, including validity and reliability. Validity is the degree to which a test
measures what it was designed to measure, and reliability is the degree to which the
results of a test remain consistent over repeated administrations under identical

conditions.

In child custody evaluations, most psychometric measures tend to fall within the
following categories: cognitive functioning tests, objective personality tests, projective
personality tests, and parenting assessment tests. A comprehensive evaluation will
contain a battery of tests from numerous categories. Some of the more common tests
used in child custody evaluations follow.

In child custody evaluations, the purpose of cognitive functioning tests given to parents
is to determine whether their intellectual skills are adequate to meet parenting
demands. Since these tests often are time consuming and not high predictors of custody
placement, they are often omitted in evaluations of high-functioning parents. When
cognitive tests are administered, it is important to keep in mind that they measure only
aptitude or achievement of an individual and might not fully correspond to the
multifaceted intelligence of an individual.

The Wechsler Adult Intelligence Scale—Third Edition (WAIS-III) is a comprehensive
measure of intelligence composed of verbal and nonverbal tasks (Wechsler, 1997).
Examinee’s scores are compared with norms of his or her peer group and are calculated
into a standard score with a mean of 100 and a standard deviation of 15. In addition to
the Full Scale Intelligence Quotient (FSIQ) score, Verbal and Performance IQ scores are
generated. Scores are further broken down into the Verbal Comprehension Index (VCI),
the Working Memory Index (WMI), the Perceptual Organization Index (POI), and the
Processing Speed Index (PSI). The WAIS-III can be administered to examinees over 16
years of age.

To assess a child’s cognitive abilities, the Wechsler Intelligence Scale for Children-IV
(WISC-IV) can be administered (Wechsler, 2003a; Wechsler, 2003b). Similar to the
WAIS-111, this test is composed of a number of verbal and nonverbal tasks. The Full
Scale IQ score (FSIQ) can be broken down into four indices: Verbal Comprehension
(VCI), Working Memory (WMI), Perceptual Reasoning (PRI), and Processing Speed
(PSI). A child might be administered an intelligence measure when it is suspected that
he or she has a much lower intelligence than average and, as such, requires additional
parental support.

Assessing Academic Achievement

The Wide Range Achievement Test (WRAT-IV) is a measure of academic achievement
and includes Reading, Comprehension, Spelling, and Mathematics subtests (Wilkinson
& Robertson, 2006). This test can be administered to children, adolescents, and adults
and has strong validity and reliability coefficients. The resulting scores compare the
examinee with a normative sample of peers, and the results can be expressed either in

grade level or age level.



For individuals who have a limited English-speaking ability or whose verbal or fine-
motor skills might undermine their true cognitive functioning, a nonverbal measure of
cognitive ability can be administered. An example of such a test is General Ability
Measure for Adults (GAMA), which yields an 1Q score (Naglieri & Bardos, 1997). It
consists of 66 pictorial puzzles that require the examinee to indicate which of the six
possible answers is correct. GAMA takes only 25 minutes to administer, compared with
the much lengthier Wechsler Scales, which can take hours to complete. An obvious
drawback of a nonverbal test is that it does not assess verbal expressive abilities.

Objective Personality Tests

Objective measures assess personality and socio-emotional functioning, including
broadband comprehensive measures (such as MMPI-II, MCMI-III, and PAI) and
narrowband measures (such as the Beck Depression Inventory-II). Typically these tests
are designed to screen for clinical symptoms and personality disorders, consistent with
the criteria in the Diagnostic and Statistical Manual of Mental Disorders (DSM-IV-TR).

The Minnesota Multiphasic Personality Inventory (MMPI-II) is an objective inventory
of adult personality designed to provide information on critical clinical variables (i.e.,
depression, social introversion, hypochondriasis, schizophrenia, etc.) (Hathaway &
McKinley, 1989). It contains nine Validity Scales, five Superlative Self-Presentation
Subscales, 10 Clinical Scales, 31 Clinical Subscales (Harris-Lingoes and Social
Introversion Subseales), nine Restructured Clinical (RC) Scales, 15 Content Scales, 27
Content Component Scales, and 20 Supplementary Scales.

The MMPI-II is based on a large normative sample of thousands of individuals from
various communities in the United States, This test incorporates recent trends in mental
health diagnosis and includes many common mental health disorders. It is one of the
most widely used psychometric measures and, although there are some concerns
regarding its validity in testing nonpsychiatric individuals, it has well-established
validity and reliability (Friedman, Lewak, Nichols, & Webb, 2001). The drawback to
administering the MMPI-II is that it contains 567 true or false items, which can be
lengthy to administer.

The Millon Clinical Multiaxial Inventory-IIT (MCMI-III) is a personality measure for
adults, which is composed of 175 true or false questions (Millon, Davis, & Millon, 1997).
This instrument can be completed in approximately 30 minutes and can provide
namerous subscales for interpretation. It is more sensitive to Axis 2 psychopathology.

The Personality Assessment Inventory (PAI) is an objective inventory of adult
personality, which contains 344 items (Morey, 1991). It was designed to provide
information on critical clinical variables (i.e., depression, anxiety, schizophrenia,
antisocial tendencies, alcohol and drug problems). It contains four validity scales, 11
clinical scales, five treatment scales (including possible areas of interventions, such as
suicide or anger), and two interpersonal scales (whether the examinee tends to be
domineering or supportive in his or her interactions). It is based on a large database and
includes many common mental-health disorders.



The Beck Depression Inventory—Second Edition (BDI-II) is a 21-item self-report
instrument that assesses the existence and severity of depressive symptoms, including
cognitive, affective, and physiological factors over the past two weeks (Beck, Steer, &
Brown, 1996). The time period and the areas of functioning reflect the DSM-IV-TR
criteria for depression. The measure's construct validity has been established, and
research indicates that this measure can be used to differentiate between depressed and
nondepressed patients. However, this test has a high face validity, which means that its
purpose easily can be determined from reading the items. As such, the examinee can
respond so as to appear to be either more or less pathological than he or she truly is.

Projective Personality Tests

The Rorschach Inkblot Test is a projective measure of emotional functioning and
personality characteristics (Rorschach, 1942). The test contains ten inkblots: some are
achromatic, and some are multicolored. The individual is first asked what he or she sees
in each of the cards, what makes it look like that, and where the image is located. Some
evaluators look at the content and common themes of the Rorschach TesSponses.
Alternatively, the Exner Scoring System can be used for scoring and interpretation
(Exner, 2002). Although some clinicians still incorporate this test, it generally has been
abandoned because the concepts employed in the interpretation are too abstract for the
courtroom.

The Thematic Apperception Test (TAT) is a projective measure that requires the
examinee to tell stories about a series of pictures (Murray, 1971). For each picture, the
individual is asked to tell a story with a beginning (what led to the event), a middle
(what is happening now), and an end (what will be the outcome). The examinee is asked
what the character(s) might be thinking or feeling. It generally is believed that
characters in the stories represent projected aspects of the self. The evaluator looks for
common themes among the stories.

The Sentence Completion Series—Adult Form (Brown & Unger, 1998) consists of
sentence stems on a variety of topics, which the individual is asked to complete. It is
designed to gauge areas of concern and distress. The responses can be analyzed based
on themes; conflicts; conflict resolution styles, wishes, and fears; and the presented
world view.

Projective drawings also are part of the projective personality tests. For example, in the
House—Tree—Person Technique, the examinee is asked to draw a house, a tree, and a
person on paper (Buck, 1970). In the Kinetic Family Drawing Technique, the examinee
is asked to draw his or her family performing some activity (Burns & Kaufman, 1972).
There are different ways to interpret projective drawings (i.e., Ogdon, 1998). For
example, some evaluators view the drawing of a person (part of the House-Tree—Person
Technique) to be indicative of how the individual views him- or herself, including ideas
about gender roles. The evaluator looks at the details of the drawings, the placement of
the drawing on the page, as well as the verbal description provided by the examinee.

Parenting Assessment Tests



The Bricklin Perceptual Scales (BPS) is a measure that was designed for child custody
evaluations (Bricklin, 1984). A child over the age of six is asked 32 questions about both
parents (64 questions in total). The four parenting areas gauged by this measure include
Supportiveness, Competence, Follow-up Consistency, and Possession of Admirable
Personality Traits. A limitation of this test is that it uses a child’s report, which can
change over time and might be a function of the child’s current mood or parental
influence. Limited research has made this an instrument beneficial for information
gathering, rather than relying on the classifications.

The Ackerman-Schoendorf Scales for Parent Evaluation of Custody (ASPECT) also was
designed specifically for child custody evaluations (Ackerman & Schoendorf, 1992). This
measure includes a parental questionnaire and incorporates the results of a variety of
other tests (i.e., MMPI-II, parents’ and child’s IQ scores, TAT, projective drawings, etc.).
In addition to the global Parental Custody Index, Observational, Social, and Cognitive~
Emotional Scales can be used to compare the parenting effectiveness of both parents.

Psychologists choose from a variety of psychometric tests for a child custody evaluation.
General trends change over time. For example, in 1986, the three most common
psychometric measures administered to adults in custody evaluations were MMPI-II,
Rorschach, and TAT (Keilin & Bloom, 1986). A similar study in 2001, found 92 percent
of evaluators had reported administering MMPI-IL, and relied much less on objective
personality and cognitive tests than did evaluators 15 years previously (Quinnell & Bow,
2001). Today, children are being tested less frequently than before, and when they are,
evaluators tend to administer projective rather than objective measures (Quinnell &
Bow, 2001).

Since both parents in a child custody evaluation often are motivated to present
themselves in the best possible light, the results of the psychometric measures must be
considered carefully and compared with other information obtained during the
evaluation. Similarly, psychometric measures that contain validity scales, such as the
MMPI-II, can be useful in determining the degree of consistency between the
examinee’s report and their true functioning.

Language Preferences

When assessing a bilingual client, it is important to ask which is his or her preferred
language. The client may feel more comfortable conversing in a native tongue. When an
examiner fluent in the examinee’s native tongue is unavailable, the services of a
translator may be sought. Family members, and especially minors, should not be used
for translations of “sensitive and confidential conversations” between the assessor and

the examinee (Raso, 2006, p. 56).

Keep in mind that cultural factors may influence the examinee's performance on
psychometric measures, particularly those that assess verbal expression and culture-
bound knowledge. In such circumstances, the psychological report must contain a
disclaimer to explain this limitation,




When making recommendations about custody matters, each parent, guardian,
stepparent or any adult who physically lives or could potentially live with the children
should be clinjcally evaluated. These are the people who will have the most influence on
the children. A report should show that clinical interviews have been given to anyone in
a position of parental responsibility and that they have been carefully examined.
Although there is no magic number of clinical interviews each parental figure should
have, a good report demonstrates that an adequate number has been given.

A good evaluation should include observations of the children with their parents and
other live-in significant others. Some evaluators conduct these observations at the
parent’s home, while most are conducted in the evaluator’s office. The observation
sessions allow the evaluator to see children relating to and interacting with their parents
at a moment in time. It is at the discretion of the evaluator as to whether these
observation sessions are open-ended, task structured, or a combination of both. These
observation sessions are important, will bolster the credibility of the final report, and
will demonstrate to the court that the evaluator has spent time in the same room with
the parents and children who are the subject of recommendations for the future.

Interviewing Children

The custody evaluation should include individual clinical interviews with the children as
long as such interviews do not create undue stress for a given child. The evaluation
should include how the child spends time in general with each parent, what he or she
likes and dislikes about each parent, the kinds of activities parent and child engage in
together, and how discipline is administered. The evaluator should demonstrate
competence at eliciting information from children without having to be too direct about
controversial issues. It is not the responsibility of the evaluator to extract a statement of
preference from a child unless it is clear that the child is old enough and free from all of
the other psychological and emotional consequences that could oceur.

Psychological testing of children is not necessary unless there are questions raised that
require deeper exploration of the child’s mental health. By the time the custody
evaluation is underway, this generally has been accomplished by a school or outside
agency. However, a good evaluation provides enough information about the children’s
behavior through clinical interviews with parents or by having parents fill out checklists
or inventories regarding their children.

A home visit usually is at the discretion of the evaluator, Because the home visit is an
additional expense to one or both parties, it should not be conducted if both parties
stipulate that the other’s living situation is adequate. But where allegations have been
made that a home environment is substandard or undesirable for any reason, a home
visit shouid be included.

Sidebar: Summary and Recommendations

Ultimately a good report should provide a summary section and a list of conclusions and
recommendations. The report should emphasize to the judge how conclusions and




recommendations were reached, based on the facts gathered throughout the evaluation.
The evaluator should be free to express his or her opinion as an expert, but also should
expect to demonstrate the foundation for the opinions. In the best reports, little or no
additional explanation is required, because the conclusions follow naturally from the
foregoing information. However, the evaluator should explain how he or she processed
and interpreted the information to reach the final recommendations. Every expert has a
particular style of writing a report, and there is room for differences in style and written
expression. A good evaluation should be written so that a layperson can readily
understand information in it. When it is necessary for a report to contain theoretical
information, it is important to explain in layman’s terms what the expert is attempting
to communicate,

All things considered, a good report walks the fine line of taking into account that the
court requires a demonstration that all relevant information has been obtained and a
showing that appropriate and logical conclusions have been reached.

This should be accomplished without burdening the court with every word said during
each clinical interview and every other encounter, The court appreciates thorough work,
but expects the expert to distill the information into a manageable form.

In the end, after the hard work of testing, interviewing, and evaluating has been
completed and objectives reached, the best experts keep in mind as they draft the final
report that someone else will be reading it.

Alan M. Jaffe, Psy.D., is on the faculty of Northwestern University Feinberg School of
Medicine in Chicago. He has authored book chapters and articles and has published
internationally in the area of psychological testing, substance abuse, and compulsive
disorders. He is a Fellow of the American College of Forensic Examiners. Diana
Mandeleew, M.A., has extensive experience conducting psychological assessments,
including forensic, personal injury, and custody evaluations. She is completing her
doctorate at the Adler School of Professional Psychology.



Critiquing a Colleague’s
Forensic Advisory Report:

A Suggested Protocol for Application
to Child Custody Evaluations
Jonathan W. Gould
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ABSTRACT. The purpose of this article is to provide a protocol within
which to frame a critique or critical review of a colleague’s custody eval-
uation. While we think that the structure and logic of the following pro-
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INTRODUCTION

Increasingly, mental health professionals (MHPs) are entering the practice
of forensic psychology (Gould, 1998). Among the many reasons for this
movement, we believe three are primary. The first is that many MHPs perceive
the specialty area of forensic practice as an exciting alternative to basic clini-
cal practice. The second reason is that the Supreme Court’s decisions in Dau-
bert v. Merrill Dow Pharmaceuticals (1993) and in subsequent cases have
stimulated a proliferation of experts, including experts in mental health, offer-
ing services to American courts. The third reason is that the constraints of
managed care have not yet affected forensic practice, allowing forensic practi-
tioners to maintain a pricing structure controlled primnarily by marketplace fac-
tors.

We define “forensic arena™ as the legal context for which the MHP prepares
her/his work. This paper will focus on a suggested protocol for offering a re-
view or critique of child custody (and visitation) evaluations. It is the critique
itself as a specific type of forensic report that we will address. Little has been
written on how to approach a forensic work product review of a child custody
evaluation (Calloway, 1997; Metropolitan Denver Interdisciplinary Commit-
tee [MDIC], 1997; Stahi, 1996).

The task of providing a critique of another MHP's work within the general
forensic area is a frequently occurring forensic activity (Gould, 2001). Foren-
sic mental health professionals (FMHPs) are often retained to provide consul-
tation to attormeys within civil and criminal contexts. A criminal defense
attorney whose client is accused of child sexual abuse might retain a FMHP un-
der an ex parte appointment order (see Ake v. Oklahoma, 1985) o provide
pre-trial consultation and 1o review materials obtained through the discovery
process. Part of this review might be an analysis of the strengths nnd weak-
nesses of a colleague’s particular work in the case (e.g., use and interpretation
of psychological test data). In a civil complaint, a plaintiff”s attorney in a case
involving an emotional distress tort action might retain a FMHP to critique the
report generated by an independent medicul or psychological evaluator re-
tained by the defense.
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Within the field of psychology, the role of critiquing another psychologist's
child custody evaluation is identified as an appropriate role by the American
Psychological Association (APA). Greenberg and Shuman (1997) observed that
many mental health professionals step into the forensic arena with a poor un-
derstanding of the differences between clinical and forensic roles and respon-
sibilities, While we believe there is not a bright line between these two special-
lies and, in fact, a competent FMHP builds histher forensic skills on a solid
clinical base, many clinicians enter the forensic arena poorly prepared and
professionally naive about what is required and what level of competence is
expected. The APA (Otto & Heilbrun, 2002) has recently declared forensic
psychology as a specialty area, and, as such, the practice of forensic psychol-
ogy requires specialized skills, training, and knowledge.

The scientific robustness and reliability of child custody evaluations (CCEs)
have been strongly debated for over 25 years, with some scholars arguing
against their usefulness (Elisworth & Levy, 1969; Krauss & Sales, 2000; Mel-
ton, Petrila, Poythress, & Slobogin, 1997; Okpaku, 1976) and other scholars
arguing for their usefulness (Ackenman & Kane, 1998; Galatzer-Levy & Krauss,
1999; Gould, 1998). American courts have continued to use experts for the
small percentage of custod'{ cases that do not settle, and some states have en-
dorsed their use by statute.

The use of work product reviews is a mechunism by means of which MHPs
can police themselves. It is a mechanism for holding forensic practitioners to
at least minimal standards of competence (Weissman, 1991) by scrutinizing
the quality of their forensic evaluation. A review informs the court on the reli-
ability and relevance of the expert testimony because, as some sources indi-
cate, courts often are not very knowledgeable about underlying research
(Kelly & Lamb, 2000) or are poorly equipped to recognize problems in evalu-
ations (Stahl, 1996) and the use of science (Gould & Lehmmann, 2002; Shuman,
2002). A competent review allows the court to be a more sophisticated con-
sumer of a forensic mental health evaluation (Heilbrun, 2001).

The custody evaluation process captures a particutar moment in a Family's
history. The best that evaluators can do is offer opinions about how the family
is functioning at that particular moment in time. The critique of a colleague’s
advisory report takes place at a different moment in time and the methodology
used by the original evaluator may provide useful information about the fam-
ily, even if the methodology has been legitimately criticized by a reviewer, In
addition, we recognize that different evaluators may collect different data and
different evaluators may assign different weight to data.

We draw a distinction between a “critique” or “review” and a “second opin-
ion.” The term “second opinion" has been borrowed from the field of medicine
with unfortunate consequences: It is misleading. In the medical context, sec-
ond apinions are ordinarily offered only following a second Sfull examination
of the patient. Only in rare circumstances are second opinions formulated on
the basis of a file review. In the custodly arena, the first evaluation offers rec-
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ommendations concermning a parenting plan based upon a sufficiently adequate
set of data about ail members of the family. We should carcfully avoid using
the term “second opinion” unless we are describing a second evaluation of
equal, greater, or different scope than the first evaluation, in which the second
examiner obtains a sufficiently adequate set of data from which to offer a rec-
ommendation about a parenting plan. Such a second opinion can only be re-
sponsibly offered if the second practitioner has conducted an evaluation that is
at least as comprehensive as the initial evaluation or if the second practitioner
has conducted an evalvation that focuses attention on a particular aspect of a
specific issue that was contested from the first evaluation,

We believe that all that can be expected from a review of an advisory report
is commentary on the strengths and deficiencies of the evaluator’s methods
and a commentary on the manner in which opinions appear to have been Sup-
ported by the data gathered. A critique enlightens the court concerning what
informatjon should have been included in the report and what information was
missing. We also wish to emphasize that the term “critique,” as we use it, sug-
gests a review of the type that will identify both strengths and deficiencies in
the advisory report under review.

Within the past decade, it has become standard practice within most profes-
sions offering custody evaluations to American courts that the evaluator must
be either court-appointed or agreed upon by the litigants by means of a consent
agreement. In somg states, such as Colorado, alt custody evaluations are court
ordered by statute,” While the American trial court has the prerogative to give
whatever weight it deems appropriate to a custody evaluation, and might per-
haps be swayed by the arguments put forth in a critical opinion of the evalua-
tion submitted by one side or the other, the professional offering the critique or
review of the original custody evaluation should not allow anyone, including
the court, to assume that the critique has the same breadth and scope as a cus-
tody evaluation and the FMHP should not opine concerning alternative parent-
ing plans. That is, the reviewer should not offer an opinion about custodial
placement.

As a general rule, MHPs have much to learn from our legal colleagues about
the capacity to accept critical feedback about our forensic work. It is not un-
common for altorneys, zealously advocating for their clients, 1o challenge each
other and offer stinging and sometimes harsh criticisms of their colleagues’
opinions and competence. Such criticism is often seen in written correspon-
dence and heard in open court. Appellate reviews can provide strong rebukes
of a lower court’s reasoning and decision-making. By and large, attorneys and
judges have learned not to take such criticisms personally and to see these crit-
icisms as an integral part of the legal process.

We believe that MHPs who offer their services within the forensic arena
must anticipate that their advisory reporis may be reviewed from two different
perspectives. A MHP may examine a forensic evaluation from a variety of per-
spectives that include review of the evaluator's current methods, procedures,
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research, and psychological reasoning (Gould & Bell, 2000). An attorney or a
judge may critique an evaluation from a legal perspective that examines its ad-
missibility, weight, and substance (Gould & Lehrmann, 2002).

A custody evaluator should understand that her/his advisory report-the
work product describing the evalvation and the foundation data upon which
conclusions and recommendations were based-stands a good chance of re-
ceiving close scrutiny because an attorney wilt likely move that the advisory
report be introduced into evidence, It is for these reasons that the Commitice on
Ethical Guidelines for Forensic Psychologists (1991) recommended that psy-
chologists practicing forensic psychology prepare their advisory report in a
manner that anticipates “that the detail and quality of [their] documentation
will be subject to reasonable judicial scrutiny; this standard is higher than the
normative standard for general clinical practice” (p. 661). Our public role as
experts to the court places upon forensic practitioners a “special responsibility
for fairness and accuracy™ (p. 664). It is because of these responsibilities that
we helieve FMHPs must hecome inured 10 criticisms of their advisory report.

Unfortunately, sometimes even with the most thorough evaluation report
available to assist in settlement negotiations, sctrfement does not occur, Usu-
ally, one of the litigants is unhappy with the evaluator's recommendations and
remains poised to have his’her day in court. The adversarial process allows lit-
igants to challenge experts, even court-appointed experts. Thus, a custody
evaluator must understand that it is quite likely that the advisory repott, with
its “assumptions and methodology,” may be critically reviewed by a colleague
acting in a consulting role 1o one of the attorneys for one of the litigants.

Expert versus Consultant

As used here, the term “consuitant” refers to a specific forensic mental health
role and is different from the role of “expert.” The expert and consultant roles
fall on a continuum and although the “‘expert typically serves to some minimal
extent as a consultant,” there are nonetheless significant differences between
the roles (Hess, 1998, p, 111).

Weissman and DeBow (2003) state that “on the respective ends of the con-
tinuum are the ‘expert’ whose commitment is to finding and expressing the
truth, versus the ‘consultant,” whose commitment is to assisting attorneys in
their preparation of cases for litigation and helping attomeys understand psy-
chological evidence. The two roles can be oppositional to one another” (p. 38),
As one of the authors has previously written,

Occasionally, a forensic examiner will be asked 10 consult with an attor-
ney without secing the litigant (s). Such consultation may take the form
of a literature review and synthesis, discussion of psychological princi-
Ples applied to the attomey’s legal strategy, review of the psychological
components of a legal brief, psychological analysis of the litigant's
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claims, review of the litigant's file, and discussion with other profes-
sional forensic specialists and synthesis of their opinions for the attor-
ney's use. Experts are also asked to review a colleague’s report and
prepare cross-examination questions for the attorney . . . When the fo-
rensic specialist is hired as n consultant, it is importans that the atiorney
hires the expent directly. In this way, all work conducted for the atiorney
is covered under the attorney work-product privilege. (Gould, 1998,
pp. 188-189)

From a legal perspective, the forensic mental health consultant is an agent
-of the attorney and is anchored to the attorney-client privilege. According to
Epstein (2001), when an attorney retains an expert, there are two primary fac-
tors for extending the protection of the privilege. “One is where the other pro-
fessional communicating with the attorney’s client has an independently
recognized confidentiality privilege, such as a physician in some states” (Ep-
stein, 2001, p. 151). The other is where the communication with the other pro-
fessional (such as a forensic psychologist) “is deemed necessary to assist the
sttorney to understand better the facts and give a legal opinion to the client.
The principle that extends the privilege to certain categories of experts, de-
fined as agents of the attorney for the purpose of rendering legal advice, is of-
ten referred to as the Kovel doctrine, after the case that set forth the concept of
derivative privilejge attaching to experts necessary for the rendering of legal
advice” (p. 152).

Epstein (2001) adds that the retained expert is more likely to be “cloaked
with the derivative privilege” (p. 153) if the expert is retained by the attorney
rather than by the client, if the purpose of the expert is 1o assist the attorney in
digesting privileged information, and if the information is collected from the
client, is confidential in nature, and is digested by the expert for transmission
to the attorney. Additionally, and this secems most on point about an expert be-
ing retained to critique & custody evaluation, “if the expert was retained to as-
sist the lawyer in understanding data that is either actually or technically in
another language so that the atiorney cgn render legal advice, the information
exchanged will be protected” (p. 154).

The purpose of this article is to provide a protocol within which to frame a
critique or critical review of a colleague's custody evaluation. While we think
that the structure and logic of the following protocel may be applied to other
forensic advisory reports, our focus here is on the specific forensic specialty
area of child custody and parenting access evaluations (CCEs). We hope this
article will be considered by other professionals as a jumping off point for fu-
ture articles addressing this complex area and that our work will stimulate
comment and debate about how to review and critique a colleague’s child cus-
tody advisory report.

Much has been written in the forensic literature about encouraging the use
of & standard evalugiion protocol (Grisso, 1986). Standard protocols increasc
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the reliability (accuracy) of the data across time and across interviewees (Rog-
ers, 1995} and are encouraged for use in CCEs {Gould, 1998; Schutz, Dixon,
Lindenberger, & Ruther, 1989). We propose that critiques of CCEs would be
more useful if a standard evaluation protocol were to be used to review and or-
panize the data and 1o place the interpretation of the data within a conceptual
framework that is anchored to the relevant behavioral science literature. A
standard information gathering protocol should be flexible enough to consider
unique or ideographic sources of data but also needs to be structured enough to
provide a cogent uniformity to the daia gathering process,

A review of » CCE should provide the retaining attorney and the court with
the scientific basis of concern, if any, about the evaluator’s advisory report.
Reviews should be written in a manner that encourages the use of the science
of our profession, A critique should be focused on the empioyed forensic
methods and procedures, including the evaluator's demonstrated awareness of
appropriate child custody standards, guidelines, parameters, principles, and
research. The critique should also reflect applicable and relevant law and local
niles of evidence. The review should offer a fair and objective examination of
the foundation for the evaluation and its subsequent recommendations.

What then are the elements of a critical opinion protocol of a colleague’s
CCE? We have identified six major elements: (a) A critique should be factu-
ally and ethically grounded, (b} It should offer clear, cogent, and current
knowledge of the relevant behavioral science literature;, (c} It shouid contain a
discussion of alternative, rival hypotheses; (d) It should bc objective and
bias-free; (¢) The critique should offer a discussion of its own limitations as
well as the limitations of the reviewed evaluation; and (f) Its tone should be
Jorceful, open, and honest.

Factually and Ethically Grounded

A FMHP wha is retained to provide a critical analysis of a colleague’s CCE
must familiarize himself/herself with the fact pattern of the case. In addition to
a critical reading of the evaluation report, the reviewer should ask to see alt
custody-relevant documents, including the pleadings and the appointment or-
der or consent agreement that describes the terms by which the evaluator was
appointed and the evalvator's Statement of Understanding and other docu-
ments each party was asked to sign prior to beginning the evaluation. A review
of any depositions, particularly if the evaluator has been deposed, may prove
fruitful. The reviewer should examine the information listed in the evaluator's
written report, including all written, audio taped, and video taped materials
and notes. Reviewers should not limit their examination of the file to those
items identified by the evaluator as having played a role in the formulation of
his/her opinien. Particulatly if the retaining attorney alleges that information
provided to the evaluator appears not to have been utilized, that information
should be examined with care.
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The actions that will best protect the due process rights of the litigant whose
attorney has requested a review and the actions that will conform to the admo-
nitions of our Ethics Code will not always coincide. As Calloway (1997)
states, “Courtesy and wisdom obviously dictate that we first inform the court-
appointed or consent-ordered psychologist whose work we are requested (o re-
view. By speaking with our colleague, we may discover facts about the conflict-
ual situation and encourage collaboration, to help us prevent the misuse of our
services” (p. 10).

While this appears to be good advice, deciding whether to contact the eval-
uator and, if so, when to do 5o, requires careful ethical and legal consideration.
‘When a FMHP is retained by an attorney to critique a custody evaluation, the
reviewer is in a consulring role to the attorney (and not to the litigant/parent
whom the attorney represents). The fact that the attorney retains the FMHP
places the FMHEP in a professional relationship with the attomey, who may not
want either the court-appointed expert or opposing counsel and his/her client
in this adversarial system to know about the existence and services of the re-
tained expert. The atlorney may only want consultation about the cvaluator’s
written report. It should be assumed that the reviewer's critical analysis and
feedback to the atomey are privileged and confidential, by virtue of the fact
that they are received as the attorney’s work product. Ordinarily, a report 1o
the retaining attorney is disclosed only if the retaining attorney decides that it
will be advantageous to his or her case or elects to call the reviewer as a wit-
ness.

Some might argue that psychotogists should not accept assignments the de-
mands of which will require that they protect from disclosure the product of
their forensic services. As stated above, within the many roles FMHPs offer to
the legal profession, confidential and privileged consultations are quite com-
mon and are sometimes court-ordered {see Ake v. Oklahama, 1985). Psycholo-
gists who believe that good review methodology requires that there be contact
with an evaluator whose work is being reviewed should decline assignments
in which they will be asked to honor an attorney’s work-produci privilege. An
alternative for psychologists who hold this view is to statc in their written re-
tainer agreements that they will accept a case assignment only if retaining at-
torneys agree to allow them to contact the colleague who performed the custody
evaluation, This approach allows an attarney to decline to retain a psychologist
who expects this kind of collegial openness or to agree to the conditions of col-
legial contact during the review process.

Another alternative is for the potential reviewer to offer a two-stage consul-
tation. Stage one would involve conducting a preliminary review that would
include only the methods and underlying assumptions of the evaluation, con-
sistent with the APA’s child cusiody guidelines (APA, 1994) and the profes-
sional practice guidelines puiding forensic psychologists (Commitice on
Ethical Guidelines for Forensic Psychologists, 1991). The retained reviewer
would also provide consultation aboui tbe quality of the report, but would pro-
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vide no wrilten report and no testimony. In stage two of the review process, if
the reviewer finds that s/he needs to speak with the court-appointed expert
about aspects of the reviewed evaluation, the retaining attorney may agree to
this step. When an attorney provides such permission to the reviewing expert,
the act of consulting with the court-appointed expert would pull the privilege
mantle off the consulting reviewer. The reviewer's work product and other
materials would then be subject 1o rules of discovery. The FMHP providing
critiques must understand that s/he cannot contact another mental health pro-
fessional, the court, or opposing counsel without prior, writlen authorization
from the retaining attorney. No matier what steps the reviewing expert and the
retaining attorney chose 1o take, all steps must be clearly described in a written
retainer agreement between the reviewing expert and the retaining attorney.
When changes to the original retainer agreement are made, any and all changes
need to be memorialized in writing and signed by both parties. There also are
times when an attorney can obtain the entire file of the court-appointed evalua-
tor for review by another FMHP without disclosing that a forensic consultant
has been hired.

What happens in a case where the reviewer is retained, agrees to provide
confidential consultation, and then discovers upon review of the evaluation
what appears L0 be unprofessional, questionable, or possibly unethical con-
duct on the part of the custody evaluator? The FMHP who is practicing (in-
cluding the provision of a critical review of a colleague's advisory report)
within the custody arena must recognize that such a situation sets up, at a mini-
mum, a tension among three competing and, one might argue, equally impor-
tant faclors: (u) a litigant’s constitutional rights to due process, including the
right to discovery and the counsel of record’s right to have privileged and con-
fidential expert consultation; (b) the reviewer's and the evaluator’s profes-
sional ethics and governing code(s) of conduct; and (c) the best interests of the
child that is the polar star for the court's determination of custody dispositions.
These three factors together create a complex set of issues that must be care-
fully considered by the reviewer, and, we would argue, one factor cannot be
ignored because of influences of the other two. Often, 4 FMHP seeks ethical
advice about such issues by consulting with trusted colleagues. It is important
to recognize that such consultation, whether it is peer consultation or paid pro-
fessional consultation, may first have to be approved by the retaining attorney.
Without such written authorization, the FMHP may breech the confidential re-
lationship existing under the work-product privilege.

Though offering to review the advisory report of a colleague is ethically ap-
propriate, FMHPs who provide review services should be familiar with the
cthical standards and professional practice guidelines that are applicable to
this particular activity. Ethical standards are drawn from the APA's Ethical
Principles of Psychologists and Code of Conduct (APA, 1992, 2002). Guide-
lines governing forensic practice are drawn from the Specialty Guidelines for
Forensic Psychologisis (Commitice on Ethical Guidelines for Forensic Psy-
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chologists, 1991). Guidelines goveming forensic practice in the specialty area
of child custody evaluations are drawn from the Guidelines for Child Custody
Evaluations in Divorce Proceedings (APA, 1994) and from documents dis-
tributed by various state associations (e.g., North Carolina Psychological As-
sociation, 1994). Guidance conceming ethical issues and appropriate metho-
dology can also be obtained from our professional literature, current textbooks,
and current continuing education workshop presentations.

In addition to the ethics codes and practice guidelines published by specific
professional groups, general practice guidelines and specific practice standards
have been promulgated by groups whose members come from a variety of pro-
fessions. Guidelines that should inform child custody evaluators and FMHPs
offering critiques include those available through the Association of Family
and Conciliation Courts (AFCC; 1995), the American Academy of Child and
Adolescent Psychiatry (AACAP; 1997), the American Professional Socicty
on the Abuse of Children (APSAC; 1990, 1995a, 1995b).

Prior to accepting the task of reviewing a colleague's work, it is incumbent
upon the FMHP to objectively examine histher competency to perform the
task. Regardiess of one’s training and skills, when a FMHP is related to or in-
volved in a social or professional relationship with one or more of the evaluees,
sfhe should decline 1o serve as a reviewer of the evalustion.

Admonitions that psychologists practice within their areas of competence
(Ethical Principle A: Compelence; APA, 1992, 2002) and conduct evaluations
only invelving matters that are within their established competencies (Guide-
line IT1.A: Committee on Ethical Guidelines for Forensic Psychologists, 1991)
also apply to reviewers. For example, if a CCE contains an assessment of alle-
gations of child sexual abuse and the reviewer is not experienced in this area,
s/he should either seek a consuliation by « MHP wha is trained in this area and
who can assist in the advisory report review or decline the assignment.

The documents that set forth the various standards, guidelines, and practice
parameters applicable to work in the child custody field are an essential com-
ponent of the growing body of knowledge that should inform not only the cus-
tody evaluator, but also any mental health professional conducting a critical
review of a CCE. Heilbrun (2001) has proposed a list of principles for FMHPs
that are useful in reviewing CCEs. With Heilbrun’s principles in mind, a re-
viewer should determine whether or not (2) the evaluator’s role and the pur-
pose of the cvaluation have been defined; (b) the evaluator has used a data
gathering model that is consistent with curren literature and current profes-
sional practice; (c) collateral sources have been utilized and historical infor-
mation has been oblained; (d) scientific reasoning and data interpretation have
been used to establish connections between characteristics or conditions as-
sessed and the pertinent functional abilities; (e) the information provided will
assist the court in adjudicating a fact in the case and/or the vltimate issue;
(f) the limits of data interpretation have been articulated; and (g) empirical
support has been provided for opinions expressed. These guidelines, princi-
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ples, and standards comprise the working framework both for conducting
evaluations and reviewing the advisory report. We are of the opinion that any
psychologist who substantially practices outside of the standards, guidelines,
and parameters that have been identified in the child custody literature must be
prepared to offer to the court a Jogical and cohcrent rationale for his/her cho-
sen course of practice.

Weissman (1991) made an attempt twelve years ago to delineate a standard
of care for CCEs with the starting presumption: “There are certain minimal
professional and ethical standards that all mental health professions should
comply with when contemplating any involvement in a child custody dispute”
(p.470). Weissman [irst described the standard with thirteen negative exam-
ples of how not to conduet a CCE (see Table 1), and then described principles
that should guide the evaluator and hisfher evalvation (see Table 2).

Forensic MHPs who conduct CCEs are expectied to be knowledgeable
about and are expected to follow in a general way guidelines praoposed by pro-
fessional organizations for conducting these types of evaluations (AACAP,
1997; AAFC, 1995; APA, 1994; Commiltee on the Ethical Guidelines for Fo-
rensic Psychologists, 1991). These guidelines describe ethical principles, pro-
fessional practice standards, parameters, guidelines, and forensic methodo-
logical rules for the competent design and execution of a CCE. Although some
of these general puidelines, standards, and riles may be described as aspirational
in nature, they represent the current state of the art regarding competent and
ethical professional practice in CCE and they provide a general framework for
how the evaluation should be conducted. One of the authors (Kirkpatrick,
2004) arpucs that the child custody field has developed to the point that a set of
“standards” in fact exisls.

The FMHP should also obtain guidance from practice books that describe
expected forensic methodology and the research basis for the evaluation of
families who are undergoing an evaluation regarding issues of custody and
parenting time (Ackerman, 2001; Ackerman & Kane, 1998; Galatzer-Levy &
Kraus, 1999; Gould, 1998; Schutzet al., 1989; Skafte, 1985; Stahl, 1994, 1999).

Demonstrate Relevant Knowledge

Expert testimony and advisory reports arc expected to be based on scien-
tific research and methods. Practitioners who conduct CCEs are expected to be
knowledgeable about refevant substantive scientific research concerning the
effects of divorce, child development, and special problems that ofien surface
in child custody disputes such as domestic violence, child abuse, sexual abuse,
and child alienation. The relevant professional literature consists of basic re-
search on children and familics and evaluation approaches to specialized top-
ics that describe specific forensic methodology, involving topics ranging from
child sexual abuse to how to approach parenting time when one parent wants
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TABLE 1. Thirteen Examples of How Nol {o Gonduct a CCE (Weissman, 1991,
p. 470).

1. "accapiing relerrals without requisite forensic tralning and speclalized knowledge and
compelencles In child developmenial psychology, parsonality, psychopathalogy, and
psychological assessment;

2. acceplln(? referrals wihout & reasonable dagroe of understanding of the legal standards

In cuslody determinations or the pertinent psychologlcal lterature;

3. accepting referrals In cases where parsonal attiludes, ideologles, or agendas bias the
gxaminer's evalualion of the parlles In terms of their gender, ethnicity, or ifestyle, or in
tarms of seleclion of melhods, interpretation of findings or formulalion of opinions;

4, accepting refarrals where prior, current, or prospective relationships patentially produce
conflicts of interest;

5. enlering into dual relalionships wilh parties by serving other contaminating roles such
as counselor-therapist, mediator, andfor evalualor;

6. accepling referrals without formally clarifylng the naturs and scope of the Intended
avalualions;

7. lailing to provide meaningful information to the parties as 1o the pusposes, abjectives, and
Intended uses of the evalualion and its work product;

8. lfafllng to protect confidential communications and privileged information when required by
aw;

9. failing 1o construct an assessment methodology that s fair, impartial, and comprehensive
as lo the Issues in quastion;

10. evaluating only one party in a child custody action, and maklng recommendations as to

the child{ren)'s custody based on this limited information;

- fatling 1o conduct an independent and autonomous evaluation, relying instead upon
sacond- and third-hand informalion that may be factually unreliable and biased:;

12. failing to document all data which form the basis for evidence or servicas provided; and
13. falling to represent fairly and accurately findings. interpretations of dala, and the factual

bases {or opinions” fcitations omiitad).

1

-

to relocate with the child. In combination with the general practice guidelines,
this literature creates a standard of practice framework for the practitioner
once it can be determined what forensic questions need o be addressed for the
court, Appendix A provides a representative, but not exhaustive, review of the
professional literature that guides practitioners on a variety of issues.

In addition to knowledge in the research content areas and forensic method-
ology, the FMHP needs to be familiar with relevant state laws because statutes
and case law help identify general factors that need to be considered in compe-
tently conducted CCEs. Further, some jurisdictions (e.g., California) have
published local rules pertaining to CCEs. The term “local rules” refers 10 rules
that are adopted by a presiding judge, by & chief judge, or by all of the judges in
a jurisdiction that govern practices, procedures, and policies in the courts of
that district. The authority for establishing local rules varies from state to state.
For example, a jurisdiction might have local rules pertaining to the appoint-
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TABLE 2. Principles to Guide a Child Custody Evaluator (Weissman, 1991}

The evaluator should

1. Understand the referral questions and make sure lhe evaluator has “ths requisite clinlcal
and forensic knowledge and skill to svaluate™ (p. 471);

2. Create a record thal can be reviewed by others;

3. Avoid ex parte communications in arder to minimize any perceplion of blas;

4. Diraclly assess all parties in the dispute and review collaleral sources of information for
verificallon of Issues and gather dala in a standardized and parallel format;

5. Use standardized methods of data collection as much as possible. Ba mindful of
standards of admissibility of evidence and maximize strucliere In the evalualion so as to
Increase roliability;

6. Acknowledge the limils of long-lerm predictions conceming the child and family due to
situational variables associated with lhe siress of divorce and litigation:

7. Assist the court by fermulating parenting plans that will 1aka Into account a multitude of
rolovant variables.

ment of a parent coordinater in a domestic matter, even though there is no stat-
utory basis for the appointment.

While anchored (o the relevant behavioral science literature pertaining to
child custody, a FMHP might consider the following questions as a set of
checkpoints to the thought process as a CCE is being reviewed (Table 3), in re-
viewing the evaluator's use of interviews of the litigants (Table 4), in review-
ing the evaluator's use of psychological tests (Table 5), in reviewing the
evalualor’s behavioral observations with each child (Table 6), in reviewing
the evaluator’s use of collatera! records and collateral interviews (Table 7,
and in reviewing the evaluator's apparent skill, knowledge, and actual advi-
sory report (Table 8).

Discuss Rival, Alternative Hypotheses

An important concept guiding professional activity is that FMHPs, as edu-
cators to the cour, should include in their reports reasonable alternative hy-
potheses, thereby enabling the court to critically examine the data. The con-
sideration of plausible, alternative hypotheses suggests that even a critical
opinion may include not only a reasonable second perspective but also other
plausible explanations. As described below, educating the court about the im-
portence of using a multi-hypothetical modet may be as valuable as providing
a criticism about the specific report.

Whether we are conducting an evaluation or offering critical opinion testi-
mony, our role is to provide the court with a ful) range of scientific informa-
tion, not just the scientific information that fits our argument. Our opinions
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TABLE 3. Questions to Consider in Reviewing a CCE

1. Dig the evaluator clearly define the main problems or lssues 1o be rgsolved?

2. Did the evalualor clearly identify the legal questions ralavant to the behavloral data to
be collected?

3. Did the evaluator Idontlfy the faclors 1o be measured?

4, Did the evaluator articulate testable hypotheses for the evaluation?

5. Did the evaluator consider rival andfor plausiblo alternalive hypotheses?

8. Have the criterla defining the best inlerests of the child been clearly outiined?

7. Did the evaluator Identily developmentat outcomes and the data upon which the specific
predictions are based?

TABLE 4. Questions to Consider in Reviewing the Interviews of Litigants

1. Did the avaluator explain how credibilily of iMerviow data was assessed?

2. Did the svatuator obtafn Interview data from each parent about the specific areas of
functioning that are the focus of the cour’s concem?

need 1o be crafied around the specific data points from which our conclusions
were drawn and such reasoning needs to be communicated to the court, That
is, we peed 1o inform the court of the data used in forming our opinions. When
providing alternative opinions, we need to inform the court of our use of dif-
ferent data points or alternative interpretations of the same date. When offer-
ing opinion testimony, we not only explain alternative hypotheses but also
describe these alternatives fairly and accurately. We then can explain to the
court why the strengths and weaknesses of the rival hypotheses are less con-
vincing in this particular circumstance than the point of view we are present-
ing as more useful,

Objective and Bias-Free

Forensic psychologists who act consistently within the bounds of the Spe-
cialty Guidelines (Committee on Ethical Guidelines for Forensic Psychoelo-
gists, 1991) maintain an objective and impartial attitude no mairer who reraings
them. They present their “services and the products of their services . . . in a
forthright and responsible manner” (Committee on Ethical Guidelines for Fo-
rensic Psychologists, 1991, p. 658). No matter who the client is, the responsi-
bility of the forensic psychologist is to “provide services in a manner consistent
with the highest standards of their profession™ (p. 657). Note that the Guide-
lines clearly state that our behavior is to conform to the highesr standaeds.
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TABLE 5. Questions to Consider in Reviewing the Use of Psychological Tests

1. Was the psychological tesling adminlstered In a competent mannar In accordance with
othical standards and professional praclice guldelines?

2. Were lests administerad as outlined in the tes! manvals?
3. Did tha evelualor explain how lest response style/bias was Interpreled?

4. Did the evaluator seek extemnal support from colialeral sources fo confirm response style
interpretations?

5. Did the evaluator obtain objective test dala from each parant about the spacific areas of
funclioning thal are the focus of the Court's concemn?

8, Was the cheice of each objective test clearly related fo the psycho-legal questions that are
the focus of the evaluation?

7. It not, whal ratlonale is oHered for the instruments selected?

8. Was the reiationship betwean cholge of objective iests and the psycho-legal questions
clearly explained to the irier of facl?

9. Did each objecilve test possess the characteristics of a tcst thal are suggested whon
using psychological tests in a forensic context? If not, why not?

10. Did the evaluator axplain the basis for Ihe selection of each tes! administered and how
its results would be used?

11. Did the evatuator clearly identify the hypotheses drawn frem tho objeclive test data?

12. Did the evaluator compare discrets scurces of data drawn from the objectlive last data
and compare tham to informalion obtained from collateral sources?

13. Did the evaluator discuss how information from objective lest data was analyzed for
the degree of convergent validily in the data?

This is an awesome responsibility and one that must be taken very seri-
ously. Our essential role is “as expert to the court . . . to assist the trier of fact to
understand the evidence or 1o determine a fact in issue” (Commitice on Ethical
Guidelines for Forensic Psychologists, 1991, p. 665). Forensic psychologists
who follow the Guidelines do not take sides. Their obligation is to seek facts
and interpret such facts from a psychological perspective. Of course, our pre-
sentation of facts and their interpretation to & court must also conform to rele-
vant state statutes or to the Federal Rules of Evidence guiding scientific
evidence testimony.

[Florensic psychologists have an obligation to all parties to a legal pro-
cceding to present their findings, conclusions, evidence or other profes-
sional products in a fair manner, This principle does not preclude forcefu!
representation of the data and reasoning upon which a conclusion or pro-
fesstonal product is based. It does, however, preclude an attemnpt, whether
active or passive, to engage in partisan distortion or misrepresentation.
Forensic psychologists do not, by either commission or omission, partic-
ipate in 8 misrepresentation of their evidence, nor do they participate in
partisan altempts to avoid, deny, or subvert the presentation of evidence
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contrary to their own position. (Committee on Ethical Guidelines for Fo-
reasic Psychologists, 1991, p. 664)

Discussion of the Critique’s Own Limitations

A critical review of a CCE must include caveats and statements about the
limitations of the review. A written critique should include a statement that the
critical review is neither a custody eveluation nor a second opinion. The writ-
ten critigue should emphasize the manner in which the reviewer became in-
volved in the case, the questions and issues raised to the reviewer by the
retaining attorney, the databasc analyzed by the reviewer, and the inherent and
relevant limitations of the database. The limited scope of a critical review must
be clearly articulated to everyone. For example, the reviewer may wish 1o in-
clude a statement that no parties were directly evaluated during the critique.

Critique Presented in a Forceful, Open, Honest Tone

We can discuss our opinions in a forceful, open, and honest manner. We can
provide cogent reasoning to support our beliefs that one explanation fits the
data better than another. However, we should never intentionally exciude aor
misrepresent the meaning of a rival hypothesis or the cogency of its logic. We
can atlempt to convince the trier of fact of our conviction, but we should never

TABLE 6. Queslions to Consider in Reviewing Behavioral Observations

1. Did the evaluator exptain how credibility of sell-report dala was assessed?

2. Did the evalualor obtaln self-report dala from each Parent about specific areas of functioning
that are tha loci of the Court's concern?

3. Was the cholca of each self-repoit measure cleerly relalad to the psycho-legal questions
that are the focus of the evaluation?

4. It not, was the relationship between cholce of self-report measure and the psycho-legal
queslions claary axplained to 1he trier of fact?

5. Did each sslf-report measure possess the characterisiics of a test that are suggesled
when using psychological tests in a forensic conlexi? If not, why not?

6. Did the evaluator explain the basis for the selection of sach test administered and how
its resulls would ba used?

7. Did the svaluator clearly identify the hypotheses drawn trom the sall-report measures?

8. Did the evaluator compare discrals sources of data drawn fram the sell-report measures
and compare thaem to information obtalnad from collateral sources?

8. Did the evaluator discuss how Information from self-repont measures was analyzed for
the degree of convergent valldity in the dala?
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TABLE 7. Questions to Considar in Reviewing Collateral Records and Inter-
views

1. Did each pasent provide a list of coltateral Interview sources knowladgeable about each
parent's ralationship with the minor child?

2, Were the collateral Interview sources inlerviewed In a consistent manner, using a common
sel of questions lo form the basls of the inlerview focus from which the evaluator could
compare responses across information sources?

3. Were the questions asked of the collateral internviewess focused on specific quastions
of concern in this specific avaluation and wera more general questions about parenting
skills as well? If not, why not?

4. If yes, what hypothesas were ganeratad based upon the collateral infarmalion?

5. Du’:{ dl}w) gvaluaior examine similaritics and differences across intendawsee data (convergont
validity

€. How did the evaluator assess the credibillty of collateral Inforviewees?

7. Did the evatuator abtain namas of other people to interview fram the collateral sources?
Were these people Interviawed?

8. Were tha cholees of collateral interviow sources representiaiive of paople involved In the
chi!d"s life across a wide range of activities conlrasied with limiting Interviews to famlly
and frienda?

8. If not, wera the limitations of the obtained coliateral data discussed?

attempt to deceive, withhold, distort, or ignore reasonable, cogent alternative
arguments,

SUMMARY

In this article, we propose a framework for conducting work product re-
views or work product critiques of a colleague's child custody evaluations.
Though battles between experts frequently do little to bring light to the sita-
tion, the best interests of children are ill served when flawed reports go unchal-
lenged and when they become the basis upon which the trier of fact rests his or
her judicial decision. Where an expert’s opinions have not been formulated
through the utilization of appropriate procedures and are not supporied by reli-
able data, exposing these deficiencies is essential (Martindale, 2001, p. 504),
We perform an important educative function when we assist judgesin their en-
deavors to more effectively evaluate proffered expert testimony (Heilbrun,
2001; Martindale, 2001).

The advisory report review is one tool that can make courts more informed
consumers of forensic mental bealth evaluations. The same “special responsi-
bility for fairness and accuracy” (Committee on Ethical Guidelines for Foren-
sic Psychologists, 1991, p. 664) demanded of evaluators is expected of those
who review evaluations. When one side requests that a full second evaluation
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TABLE 8. Questions to Consider in Reviewing the Skill and Knowledge of the
Evaluator

1. Does the interpretation reasonably fit the data describad in the report?

2. Does the evaluator clearly address the psycho-legal queslions thal are relavant to the
legal lssues belore the court?

3. Did the evaluator address the limitations of the data?

4. Did the evaluator address inconsislencies of the data?

5. Did the evaluator discuss tho degree to which dala from difierent melhods provide a
convergent (refiable) view of each parent's parenling compelencies?

6. Were relevant research findings introduced 1o facilltate exptanation and pradiction?

7. It not, why is the sclentific basls of the forensic findings not presented 1o the Court?

8, Can the count reasonably conclude thal the evaluator was impartial and objective in the
substance of the written report and in the substance of oral testimony (including
depositions)?

9. Based on the dalz reviewed (with their stated limitations} does the evaluator appoar to
have been impartial and sclentific In approach and demeanor, or dogs she appear to
have funclioned as an advocate?

be performed, the decision 1o be made by the court is complex. Second evalua-
tions add to the expenses both for the family and for the court system, delay the
process of resolving the conflict between the parents, and place additional
siress on the parents and on the children. In some jurisdictions, second evalua-
tions are strongly discouraged. For example, New Jersey's Board of Psycho-
logical Examiners have distributed guidelines in which it is suggested that
formulating an opinion with respect to an earlier evaluation might best be done
by means of a file review rather than subjecting the family members to an ad-
ditional evaluation (N.J. Board of Psychological Examiners, 1993).

We propose that when second evaluations are requested, courts may want
to utilize expert consultation in the form of an advisory report review to deter-
mine if there is basis for a full second evaluation, If the evaluation passes a fo-
rensic quality control analysis by the consultant, then the case can move forward
toward a resolution of the issues,

When providing a critical opinion, the criticism needs to be focused on the
“assumptions and methodology” used in the evaluation process, including the
professional advisory report and/or qualifications of the expert. Criticism should
also include some analysis of the evaluator’s apparent knowledge, skills, and
training in forensic mental health practice, including the evaluator's aware-
ness of applicable laws, rules, and procedures in family law. Critical review
should be limited to evaluations of methodology, interpretation of data, foren-
sic acumen, and alternative conclusions drawn from such interpretations, They
should never be personal attacks upon the examiner.
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NOTES

1. For example, Colo. Rev. Stat. § 14-10-127 (2001).

2. Colo, Rev. Stat. § 14-10-127 (2001).

3. United States v. Kovel, 296 F.2d 918, 921 (2d Cir. 1961).

4. ECDC Enwil. V. New York Marine & Gen. Ins. Co., 1998 U.S, Dist. LEXIS 8808
at *22-23 (S.D.N.Y June 4, 1998).

3. We belicve that the recent Daubert ruling provides a strong rationale for experts
being able to articulate the basis for their opiniuns. The Daubers case was returned to
the 9th Circuit Court and, again, the scientific evidence proffered by the plaintiffs was
rejected by the Court (Daubert v. Merrell Dow Phannaceuticals, Inc. {on remand), 43
F.3d. 1311 [9th Cir, 1995]). Judge Alex Kozinski, writing for the Court, declared that
“[s]omething doesn’t become scientific knowledge just beeause it's uttered by  scien-
tist,.." (nt 1315-16). The Court's task, Kozinski wrole, “is 10 analyze not what the ex-
perts say, but what basis they have for saying it” (at 1316). It is worthy of note that this
was not the first Lime that a respected jurist emphasized the importance of experts artic-
ulating the bases for their opinions. In 1967, David Bazelon, in his opinion in Washing-
ton v, United States, 390 F.2d. 444, declared that the court was “deeply troubled by the
persistent usc of labels and by the paucity of meaningful information™ presented by ex-
pens (at 447). He added that in the case at bar, the experts had provided “only the con-
clusions without any explanation of . . . what facis . . , {were] uncovered, and why these
facts led to the conclusions™ (at 447).
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APPENDIX A
Suggested Resources by Topic

1. Abduction of Children by Parenis: Johnsion & Glrdner (2001)
2. Attachment Theary and Rasearch: Alnsworth {1979); Bowlby (1969); Cassidy & Shaver
(1999); Main (1286}

3. Child Adjustment and Custodial Arrangements: Amato (2001); Bauserman {2002);
Hetheringtan, Bridges, & Insabella (1998); Maccoby & Mnookin (1892)

4. CCE Approaches, General Methads and Procedures: Gould (1988, 1998b); Gould &
Bel (2000); Gould & Lehrmann {2002); Gould & Stahi {2000}, Galatzer-Lovy & Kraus
(1999}, Kirkpatrick (in press); Schutz et al. {1989); Stahl (1984, 1999); Waissman (1991}

5. Chitd Maltrealmen! Evaluations: Kughnla, Coulter, & Flresione (2000)

&. Child Development Research: Gould & Staht (2001); Kelly & Lamb {20060); Lamb (2002);
Lamb & Kelly {2001): Solomon & Biringen (2001); Whileside {1808}

7. Child Resiiiency and Mastery: Maslen & Coatsworth (1988)

8. Child Sexuel Abuse Evaiuations and Taslimony: Geci & Hembrooke (1998); Friedrich
{2002); Kushnle (1826}

9. Child Sexual Abuse Interviewing and Suggestibility: Coci & Bruck (1895); Cect &
Hembrooke (1998); Lyon (1998); Peole & Lamb {1998)

10. Collateral Sources in CCEs: Austin (2002); Austin & Kirkpatrick {in press); Hellbrun
(2001); Hellbrun, Warren, & Picareflo (2003)

11. Cullural Ditferences: American Psychological Asscclation {1930)

12. Custody Arrangements: Bauserman (2002); Fabricius & Hall (2000); Lamb (2002);
Lamb, Stemberg, & Thompson (1897); Maccoby & Mnookin (1882)

13, Diverce Effecls Research: Amato & Keith (1981); Amaio & Sobolewsk {2001); Emary
{1999); Hetheringlon, Bridges, & insabella {1898}; Hetherington & Kally, {2002);
Wallerstein & Kelly (1980)

14. Domestic and Partner Violence: Austin {2000¢c, 2001); Bancroft & Silverman (2002);
Grahamn-Bemann & Edieson (2001); Holden, Getfner, & Jourlles (1988); Jaffe &
Gefiner (1898); Jatle, Lemon, & Poisson {2003); Jahnston & Campbell { 1903);
Mullender, Hague, Imam, Kelly, Malos, & Regan (2002}

15, Experl Tastimony lssues: Ewing (2003}; Goldsieln (2003}; Krauss & Sales (1999):
Shuman {1997}, Shuman & Sales (1998, 1959)

16. Family Systems and Divorce: Ahrons (1994); Amate (2000, 2001)

17. Fatharhood Research: Braver & Q' Connell {1998); Lamb (1987, 2060); Rohrer &
Veneazio (2001)

18. Forensic Evaluations, Generally: Hailbrun (2001); Melton e al. {1897)
19. Forensic Role Issues: Greenberg & Gould (2001); Greenberg & Shuman (1997)

20. Gender Issues in Custody: Cuthber, Slote, Briggars, Mash, Bancrofl, & Silverman
(2002); Warshak (1996}

21. High Conllict Families: Baris, Coatos, Duvall, Garrity, Johnson, & LaCrosee {2001);
Garrity & Bari.umm); Johnston & Campball {1988); Johnston & Rosoby (1997);
Lamb (2002); Warshak (2001)

22. Interview and Qbservalional Tachniques: Hynan (15998). Poole & Lamb (1998)

23. Overnight Paranting Time: Biringan, Grave, Howard, Leith ef al. (2002); Kally & Lamb
(2000); Warshak (20003}
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APPENDIX A (continued)

24, Nonresidential Parenting: Amato & Gilbrath {1989); Depner & Bray (1893); Lambi
(1997; 2000}

25. Parental Alenalion/Rejection; Bruch {2001); Clawar & Riviln (1991); Gardner (2001)
Kelly & Johnslon (2001); Lee & Olgsen {2001); Stoitz & Ney (2002); Sulliven & Kelly
{2001); Warshak {2001}

26, Parenting Tims: Kelly & Lamb (2000); Lamb (2002): Lamb & Keliy {2001)

27. Psychologlcal Maliresiment of Chitdran: Binggell, Hart, & Brassard {2001}); Briera,
Barliner, Bulkiey, Jenny, & Reid (2001); Faller {1959)

28, Psychological Testing in CCEs, Generally: Heilbrun {1995); Heinze & Grisso (1996};
Medoft (2003); Otto, Edens, & Barcus (2000); Roseby (1995); Shuman (2002}

28, Psychological Testing with the MMPI-2; Bagby, Nicholson, Buis, Radovanovic, &
Fidier (1999); Bathurst, Gotliried, & Golllried (1897)

30. Psychologlcal Testing with Other Persanality Inventorlas: McCann, Flens, Campagna,
Collman, Lazarro, & Conner (2001)

31. Psychological Tasling with the Rerschach Garb, Wood, Nezworski, Grove, & Stajskal
{2001); Rosenthal, Hiller, Bomstein, Berry, & Brunell-Naulgib {2001); Wainer (2001)

32. Relocation Cases: Austin (2000a, 2000b), Braver, Eliman, & Fabricius {in press); Kelly &
Lamb (2000); Wallerstein & Tanke {1996); Warshak {2000b)

33. Sexval Orlentation and Issues in Cuslody and Parenting Time: Stacey & Blblarz (2001)

34. Standards of Evidence and Admissibilily: Krauss & Sales (1990); Shuman & Sales
(1999}

35, Third Parly and Grandparent Parenling Time: Lassiter, Deater-Deckard, Dunn, &
Davies (2002)
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OPINION OF THE COURT
Jeffrey A. Goodstein, J.

The following papers were read on this motion:
Order to Show Cause, Affirmation and Affidavit in Support, andExhibits 1

Affirmation and Affidavit in Opposition 2

Reply Affirmation 3

Affirmation of Attomaey for the Children 4
PROCEDURAL BACKGROUND

The Plalntif ("Husband") brings this application seeking an order: a) directing Husband's
termer counsel, XX, Esq,, to release the enlire file maintained by his irm on Husband's
behalf, as concerms the above-captioned matier, to Husband's current counsel, and b}
directing the Court appointed forensic evaluator, XX, Ph.D., {the *Fasensic Evaluater’) lo
release her entire file in connection with ter forensic evaluation, angd the report issued
further thereto, of the partias and thelr children 1o XX, M D, as a foransic experl retained on
behalf of the Husband in connection with the above-caplioned maiter. The Detandant
{"wile") takas *2 no posilion as to branch “a)® but opposes Husband's request for the release
of the Forensic Evaluater's entire fite. The Altomey for the Children, Patricla M. Latzman,
Esq., supports the Husband's request for the refease of the Forensic Evaluator's entire fie

DISCUSSION

This matter Is currenily scheduled for trial regarding custody and finances on XXXXXX. The
Husband submilted a Consent to Changa Atlorney form from his former counsel, XX, of XX
& XX, (the *Firm®), to his present counsel, dated May 22, 2014. Since said date the Firm has
refused 1o release the fla and has a retaining fien until the ocutstanding balance of its fee is
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paid. Husband argues that the flle in the Firm's possession contains numerous origina)
records, as well as coples of all motions, comespondence, and anything that has occurfed in
the last year of this [iigation. Husband argues that without the complete file, ke wil be
prejudiced as his attorneys will not bo able 1o properly prepare for, and represent him
approprialedy al, the upcoming trial. As is a matter of course in many matrimonial actions.
Husband disputes many of the fees owed to the Firm. Husband makes various allegations
against the Firm's representation of him and alleges 1hat since it was discharged for cause,
the Firm has no right to a rotaining lien on Husband's file.

One of the allegations is that XX provided & copy of tha Farensic Report 1o his client, in
direct contravention of the Stipulation for Release and Usa of Forensic Reports and Qrder
signed by XX himself and So-Ordared by the undersigned, which at the execution of same

was the rule is this Part regarding the release of forensic reports. '

Even in sitrations in which a retaining lien has been validly asseried, which Husband argues
is not the case here, courts have siill directed files to be turned over. When a litlgant has
shown an unrafuted or uncontroveried showing of exigent clrcumstances, 1he cour will
refegate the outgoing attomey 1o a charging llen on iha proceeds of the action pursuant to
Judiciary Law §475. (see Katsaros v. Katsaros, 152 AD2d 529 {20 Dept 1989]; Pilegqi v
Pileggl, 512 NYS2d 142 [2d Dept 18873), Here, es this matter is scheduled for trial to
cammance i approximately 1 month, and the sericugness of the custody issues, this Court
deems it appropriate that Husband be pravided his entire file immediately. Accardingly, it Is
heraby ORDERED that the Firm turn over their enlive file with regard to 1his matter to the
Husband within 10 days of service of this Decision and Order. Failure to do so as diractad
herein may be considered contempt of court and may expose the Firm {o the possibility of
the imposition of sanclons. it is further

ORDERED, that Husband and/or his counsel shall serve his former counsel, XX & XX, by
ovemnight mal, return receipt requestad.

FORENSIC FILE

in this case, the undersigned appointed Ihe Forensic Evalualor to conduct & forensic
examination regarding the parfies and their children The report provided by the Forensic
Evaluator, {the “Forensic Report™} was distribuied o counsel for the parties as well as tha
Altorney for the Children pursuant to the Stipulation for Release and Use of Forensic
Repors and Order in which this Court allowed the attorneys fo receive the Foransic Repart
and discuss it with the partias, but not distribute the Forensic Report to the parties.
Apparently, here, Husband's prior counsel provided him a copy of the report in direct
violation of this Court's directives and rules. To reclily same, this Courl permitled, by Order
dated September 19, 2014, the Wife to raview the Forensic Report in the presence of
counsel, at counsel's office with an attorney praseant in the room with her, with the resiriction
that no notes or pictures be taken and no copies made. The circumstances surrounding this
Foranslc Reporl, as well as the instant matlon for the release of the Forensic Evaluator's
entire filo has required this Court to conduct a close examination of the issue of discovery
during custody Fitigation regarding forensic reports and the raw data, notes, and overall
entire file mainlained by forensic evalualors which are compiled during the course of the
evaluation process

The determination whather to direct a social or psychological evaluation in custody and
visitation matters is within the sound discretion of the court. (1 the Matier of Elaine

Sassowsr-Berdin v Sfephen Berlin, 31 AD3d 771 [20 Dept 2006], citing Kesselsr v. Kesseler,

10 NY2d 445 [1882]; Matter of Fornhom v. Famham, 252 AD2d 848 [3d Dept 1988)). Here,
this Court made the determination that due to the custody and visitallon Issues. a forensic
report was needed 10 assist the Couri in lts determination

The best interest of the children is of paramount concarn and consideration 1o the court in all
custody determinations. (DRL §§ 70, 240(1), Friedarwitzer v. Friederwilzer, 55 NY2d 8¢
(1882, Eschbach v Eschbach, 56 NY2d 167 [1982)) Before making a custody
determinalion, the court shotrid exercise every means possibla to ensure It has all relevant
Information. (see CPLR 3101; Burgal v, Burgel, 141 AD2d 215 [2d Dept 1988], Ochs v
Ochs. 183 Misc 2d 502 [Sup. Ct.. Westchesler County 2002); S.C. v. H8., 9 Misc 3d 1110
{A) [Fam. Ct., Rockiand County 2005))

As this Court pointed out In J.C v A.C., decided on April 7, 2014 and published in the New
York Law Journal on May 5. 2014, the forensic reparts and the evaiustion process as a
whole In child custody matiers are valuable tools which assisi the triaf courts in reaching a
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delermination of the basl interests of the children. It is well settfed law that "the
recommendations of court-appolnied experts are but one factor to be considered and are
enliled to some weight {see Baker v Baker, 66 AD3d 722 [2d Dept 2009)). Such opinions,
however, are not determinative and must not be permitted to usurp the judgment of the iral
judge.” (see Baker, supra; Matter of Nikolic v. ingrassia, 47 AD3d 819 [2d Dept 2008), In the
Matier of Sherry Pitt v. Scott Reid, 111 AD3d 946 [2d Dept 2013)) In J.C. v. A C., {supra)
this Court pointad out that the New York State Matrimonial Commission's Report to the Chief
Judge of the State of New York daled February 2008, recammended a number *3 of
elements which should be adhered lo by forensic evaluators when conducting custody
evaluations, and therein, this Court opined that thosa elements have bacame common,
accepted slandards expected to be performed during a forensic evaluation. Based upon the
forensic repostin J C. v. A.C_ and (he standards not being met, this Court found that based
upon the daviation from the aceepled standards for forensic evaluations rendered ihe report
and its recommendations completely invalid requiring the Court to appelnt & new larenske
evalualor and striking the report previously admitted into evidence curing the trial,

Disclosure of the notes made and the data prepared by expatts is routinely permitied in
areas of the law. (see g.g9. People v. Almonor, 93 NY2d 571 [1888]) Each counse! clted
Ochs and argued that it supports their claim. in facl, even a recently published decision, R.L.
v. L.T, decided by Juslice Susan M. Capec {Suprema Courl, Wastchester County),
published on Oclober 3. 2014 in the New York Law Journal provides the reader with an
analysis of the Ochs case and the standard which has routinely been followed by feliow
Supreme Court and Family Courl judges wilh regard to whether or nat & Court should permit
disclosure of the forensic evaluator's raw data Including but not limited to noles, fecordings
test data and lesting malerials. Justice Capec! reciles the lollowing:

Discovery Is iypically limited in custody casas because the potential for abuse is *so

great’ (Garvin v. Garvin, 162 AD2d 497 [2d Dept 1950); see aiso Lohmiller v. Lohmilter, 118
AD2d 760 [2d Dept 1986); A.L v, C.K., 21 Misc 3d 833 (Sup, CL, Kings County 2008,
Sunshine, .J.]). Consistent with this limitation, New York courts have generally not allowad
pretrial discovary of the notas, raw data and tests results of the forensic evaluator, absent
special circumstances (CFP v. AP, 32 Misc 3d 1210(A) [Sup. Ct, New York County 201 1):
Ochs v. Ochs, 193 Misc 2d 502 {Sup. CL, Wesichester County 2002, Spotzino, J ). Such
“Special circumstances” would include a showing of bias on the part of the avaluator, or a
deficiancy in the report (Cchis, supra) *

In conducling its research with regard to this decision, the Court reviewed Bill AB242-2013
{'the BII) proposed by Helene E. Wainstein, chalr of the Assembly Standing Committee on
the Judiclary. The Bilt purports to amend Domestic Relations Law §§ 70 and 240, as they
relate {o court ordered forensic evaluations and reports In child custody and visitation
proceedings. The justification for the Bill ia set forth, In perlinent pars, as follows

The limitations on access to the reports ralse serious due process concems including the
inability of parents to adequately end effectively challenge the quality and trustworthiness of
forensic repots that play a critical and often decisive role in shaping a court's decision abaut
parental access lo their children Thorough analysis of the reports including any defects
therein requires a lof of fime and aven expert resources Since the parents are most famitiar
with the facts f ihair lives, they are best positioned to identify factual errors in the forensle
reports Withoul the ability to thoroughly examine the report and challenge its contents, a
liigant's right to a fair trial is severely *4 hampered. A parent’s interest in the care, custody
and management of his or her child/ren is ona of the oldest and most fundamental liberty
interests recognized by law. This right has also been recognized by the United State
Supreme Court in is decision in Troxel v. Granville, 530 U S. 57, 120 §. Ct 2084 (2000), In
light of ihe Interest at stake, it is Important to afford parents and fitigants in child custody ang
visitation cases due process protections and evidentiary safeguards Howaver, under the
proposal, at each step, the court has the ability lo make a protective order limiting or
conditioning access 1o the forensic report of tha evaluator's file This proposal balances
Important due procese rights agalnst any countervalling concems refating to a hammful
Impact on the chifdiren subject to the litigation that may result from unfatiered access to
forensic reports and underying data in child custody and visitation cases.

The Bill itsalf, proposes to make the following specific modifications, in pertinent patts.

Any repor or evaluation prapared by the coun orderad evaluator, 10 be known as a forensic
teport’ for Ihe purposes of his subdiviston, shall be confidential and kept under seal excepl
that, all parties. thelr attorneys and the attorney for the child shall have a right 1o receive 8
copy of eny such forensic report upon receipt of such a report by the court, subject to the
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provisions of section three thousand one hundred three of the civil praciice law and rules.
Provided, however, in no event shall a party or his or her counse! be prevented from accesa
to or review of a forensic report in advance of and during kial to enable competent
representation and trial preparation upon application by counsel or a party the court shall
parmit a copy of the forensic repart and a copy of the cour ordered evaluator's files as
provided for under paragraph two of this subdivision to be provided to any persen retained 1o
assisl counsea! or any party,

Pursuant {o a demand made under rule three thousand one hundrad twenty of the clvil
practice law and rules, the counl ordered evaluator shall provide to a party, his or her
altorney or the attomey for the chitd the entice file related o the procesding including but not
limited to, all underlying noles. lest data, raw test materials, undertyling materials provided to
or relied upon by the court ordered evatuator and any records, photographs or other
evidence for inspection and phelocopying. There shall be a rebuttable prasumpdion thal the
court ordered evaluator's file ralated to his or her appointment, including alf the
aforementioned materlals, is discoverable subjest to the provisions of section three thousand
one hundred three of the civil practice law and rules

A fallure 1o comply with a court order conditioning a limiting access to a forensic repo:t shall
be contemp! of court and may ba punishatbile as such. The court shaif notify the parties and

counsel on the record hat a failura to comply with the court arder shall be contemp! of court
which may include punishment of a fine or imprisonment cr both

1t is beyond dispute that full disclosure of al! relevant and material Infermation has proven to
be the surest method of sharpeming the issue for trial and thereby presenting the trier of fact
tho best information avallable in the most effickant manner, Tha notes and rmaw data of a
court appaointed naulral farensic psyehologist ara certainly relavant and malerial to the issue
of custody it canniot be denied ihal providing such disclosure will be of assistance in
preparing for Irfal, particularly to the party seeking to chalienge the psychologist's
conclusions. (Ochs, supra).

Ms. Latzman, the Attormey for the Children, argues that in order for the Court fo be certain
that the forensic report Is unblased and based upan good science rather than the prejudice
of the evalualar, it is necassary to be provided wilh all supponting documents. She further
argues that for the Court 1o properly consider the evaluation, it must determine whether tesis
were adminislered and whether those tests are adequale on scientific grounds, whelher
clalms made by the evaluator have any basis in science, the empirical data refied on by the
forensic in making her recommendations, and whather the interviews support her
conclusions. "Without reviewing the raw data, it is impossible for the Court {o make
delerminations regarding the appropriaieness of the recommendations and without cross
examination based upon this information, the Court wil never have all the necessary

information to make a proper delermination.*?

The Husband points out that he Is simply seeking to have the rew dala and notes released
for his parsonal expent ta review same lo ba able to prepare for cross examination. Husband
is nolt requesting thet the information be released io elther party.

Wife argues that since the "polential for abuse in matrimonial and cuslody cases is great, the
court has broad discretionary power 1o iimit disglostre * (Worysz v. Ratel i, 101 AD3d 892
[2d Dept 2012]}. In Worysz, the husband sought to compe! disclosure of the mother's
personal psychialric records for the five {5 years leading up to the custody litigation. The
Wife also cites to the case of McDonald v. McDonatd, 196 AD2d 7 {2d Depl. 1894) where
the husband sought disclosure of the wifa's in vitro fertilization records in the conlext of a
custady litigation. Neither of the appellate division cases refied upan by lhe Wife ar
analogous to the lnstant matler,

This Court disagrees wilh the standard established In Ochs which has, for the most part,
been foliowed by the subsequent cases as sel forth above_ As times continue 1o changa, so
too musi certaln standards in the law. Spacifically, this Court does nol belleve that *special
circumstances® need to be present to direct the release of the raw daia, noles and lest
resulls, or any olher material which creates the lorensic evaluator's entire file. This Court
fails to understand Kow @ party can show bias on the part of the evaluator or a deficiency in
the report without the caretul review of the raw dala and notes of the forensic *5 evalualor.
Otherwise, the litigator is limited to cross examination of lhe forensic evalualor and a
forensic report without knowing which questions to ask and without being able to properly
astabiish to the Court, the trier of fact In malrimonial cases, any deficiencies in the report or
bias on the part of the evaluator. The Court is tacked with applying o cerain amount of
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welght 1o the conclusions In a farengic report, and it is the partles’ jolr 1o bring any
deficlencies in the report to the Court's attention and sama cannot ba properly complated. or
attempted, without the rew data and notes avatlable during trial preparation.

This Court fully agrees with the explanation of the summary of the Weinstein B2,
Speciically, this Court belleves that thare should be a rebuitable prasumption of pre trial
discovery of the ferensic report and the evaluator's entire fle, Including raw data, noles,
tesls, test resuits and any other materials utilized and same should ba provided in every
case, unless a specific motion is made to restrain the release of those materials based upon
a showing of substantia! prejudice. This Court believes that the weight to be givento a
forensic report must be measured. net only by the conclugions rendered, but by the process
taken to reach those canclusions. Cusiedy determinations sre the most impartant and most
ditficult detorminations which the Courl is reguired lo make, and resiricling a proper cross
examination by not alowing the raw data to be disiributed could be detrimental to the best
inlerests of the child and ihis Court's ulmate decision.

A party must be provided the opportunity to bring to the Courl's attention, through exiansive
and proper croas examinalion, any issues with regard to the foransic report so the Court's
determination is not only based on an adited varsion of the forensic evaluator's conclusions.
This Court is keenly aware of the alleged effecl this may have on forensic evaluators’
concerns about lengthy cross examination into their thoughl process and how they reached
their conclusion, but the ulmost Important task is for the Court to ba provided with the mest
retiable data to make such decisions when it comes to cusiody The same discovery Issues
and cross examinaticns occur for a forensic accountant, and the value of a business, or 3
party's enhanced earning capacity, means little when compared to a judge having to decide
what he/she befieves is In the best interests of a child, when that child's parents cannot
come {o that deterrnination amongsl themseives

In addition, this Court llkens the discovery of the raw data 1o the "Rosario " rule regarding
pra-trial statements of witnesses in criminal cases. Prince-Richardson on Evidence, as
edited by Professor Richard Farrell, Eleventh Edition, 1995, §5-413 states, in pertineni part,
as follows:

Rosorio imposes a clear obligation that “if the proseculion possesses or has the power to
produce 8 slalement of its prospective witness which relates to the substance of that
witness’ lesimony, delense counsel must, in fairness, be given a copy because ordinarily
caunsel would have no knowledge of i§ and no other means of obtaining t.” Paople v. Jones,
70 NY2d 547. See also People v, Haup!. 71 NY2d 928. Incidont to this obligation ts the
raquirement of preserving statements in the posseseion *6 or controi of the prosecution,
including any preliminary nctes made by police officers who later fle formal reports based on
those notes,

His this Court's viaw that a forensic evaluator's raw data materlal clearly relates to the
subsiance of that witness' testimony, which both counsel would bo unaware of unless the
raw data material is provided in advance of rial, Likewisa, a police officer's preliminary
notes, i.e., memo book entries, are discoverable in criminal cases and official, more formal,
paolics reports are based upon those entries. The same Is {rue for the raw data material
gathered and utilized by a forensic evalualor, as their pretiminary notes and test data are
Iransformed into their forensic reporl. Further, as a lifigant standing trial facing criminat
charges is entitfed to due proceas to protect histher liberty interests. so tco Is a parent, as
expressed In the Weinstoin Bill, whose interest in the custody of his or her childran is "one of
the oldast and most fundamenta! likerty interasts racognized by law” which is entilled to
‘appropriate due process protections and evidentiary safeguards.”

Accordingly, it is lhis Court's belief that the forensic evaluator's raw data, recordings, notes,
fesls, fest results, and 2t material relied upon and created during the evaluatlon process are
discoverable by both parties and by the Attorney for the Children. Likewise, this Coun, while
coming to this declslon shat, from this day forward, allow the parlies themselves to read the
report, as well as the raw material. However, the partias shalt not be provided a copy of the
raport of the raw materials, bul wit be allowed 1o raview the report and raw materials in 1heir
attomey’s office with an attorney present. They will be permitted o lake notes, but will be
precluded from taking photos and/or coples of Lhe report and/or Ihe mw data. This Court's
orders appalnting forensic evaluators for custody purposes will address the evaluator's
responsibillty fo maintaln and provide copies of alt the raw data matera’s to the Court, which
in turn, will provide same to counsel as sat forth above with the signing of a Stipulation for
Release and Use of Forensic Reports and Order as outined above. Only in doing this can 2
party truly assist their counsel in prepanng for an effective cross-examination.
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Specifically for this case, the Husband's request for the raw material prepared and ulitized by
the Foransic Evaluator to be provided is GRANTED In that the Fotensic Evaluator shall,
within 10 cays of the date of this Decision and Order provide this Court with 4 coples of har
raw data and materia. Once received by the Coun, the Court shall notify counsel, who shall
execute a confidenbality agreement. to be So-Ordered by the Cour, allowing them to take a
copy of the material, show it lo the litigants, {only in counsel’s office), allow the Btigant to take
notes, but not 1ake any piclures or copies of any kind of the malerial, so they can assist with
trial preparation.

Likewise, It is hereby ORDERED that Husband may provide a copy of lhe Forenslc
Evaluator's notes and raw material to his privately retained expert. However. said axpert
must axecute a confidentiality agreement *7 llkened (o the one executed by counse! for the
parties, which must be filed with the Court prior {0 the release of the report and/or the
Forensic Evaluator's raw data.

Any other requested relief not specifically addressed hetein is DENIED,
Thig ig the Decision and Order of this Court.

Dated. Oclober 17, 2014

Mineola. New York

ENTER:

HON. JEFFREY A. GOCDSTEIN,
AJSC
FOOTNOTES

Copr. (C) 2018, Sacretary of State, State of New York

Footnotas
1 This Court's rules regarding parties’ accessibility to forensic reports will be
addressed in further detail below
2 Afftimation of Attomey for tha Children.
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any olher malerials uliized, applies in every child custody and visitation case, E:,‘",‘"m”m:‘;.:m::,:::" edical
unless a specific motion is made to restrain the release of those materkals based communicatie diseases, concer, and
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2 Child Custody %~ Weighi and Suffi clency
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efficient manner. Dec. 13, 1935
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Chiid Custody L= Reports and recommendations

Child Custody 9 Discovery

Neutral courl-appeinted lorensic avalualor's entire file, including his underlying
notes, lest results, and raw data used fo prapare his rapart, were subject to
discovery in order o determina children's best interests in cualody and visilation
proceedings and 10 aliow parties to identify and address any factual errors;
parties® relationship to each cther or to the:r two children was unilkely to be further
damaged by disclosure of raw data underlying evalualar's repart (o any greater
extant than obsarvations and canclusions made in repord itself, and any darmage
to those already fraught refationships was dwarfed by sulbstantial benefit to tra!
courl in abtalning full understanding of report and avaluator's process in reaching
his conclusions.

Chlld Custady %= Reaports end recommendations

Chilit Custody %5 Discovery

Chitd custody determinations should not be made based upon a black box: rather,
a8l of the information underlying a neulral forensic evaluator's report, which is
unquestionabiy refevant and materia, must be provided 1o the partles’ counsel,
whao must be fully equipped to cross-axamine the evaluator and establish for the
Irial court, as trier of fact, the credibliity and reliabifity of the cpinions and
conclusions expressed by the evaluator,

Chlid Custody i Reports and recommendations

Trial caurl is not required to base its chitd custedy determination solely on the
neutral forensic evaluator's report, which must never usurp the coust's fudgment;
howsver, the report is a significant factor to be considered by the court, along with
all of the avidenca and any testimany from other experts that may be presented
by the parties.

Divorce = Authority and discretion of court
The dacislon to award expert witness fees in 2 matrimonlal acllon is wilhin the
sound discration of the trial court,

Divarce %=* Parliculer servicas

Awards of expert wilnass fees should not be made reutingly in a matrimonial
action; instead, there should ba a detalled shawing of the services to be rendered
and the estimated (ime involved

Divorce %S  Affidavit, summary or ilemization

The request for expert witness fees in & matrimonial action must be supported by
an affidavit from the expert, absent affidavils from the expert witnesses at issue,
the trial court facks a sufficient basls fo grani a mation for the award of such fees.

Diverce W * Affidavil, summary or itemization

In matrimonial action, husband's request for award of interim axper fees In
amount of $12,500 was required to be suppented by expert's affidavit setting forth
services to be rendered and estimated time involvad, rather than affidavit o
husband attesting to purpose for retalining expert and services he would parform,
since husband had no persanal knowledge of expert's services or amount of time
he needed to perform those services

Divorce ™%  Authority and discretion of court

Divorce ‘5&‘;"’“ Temporary and pendente lite awards

In a matrimoniat action, trial court may award interim counsel fees to the non-
monied spouse, I lis discration, based upon the equities and circumstances of
the case. McKinney's DRL § 237(a).

Divorce $~* Financial condition and resaurcss in general
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CCMPANY, EIN: 88-0551713, Debtor
United Slates Hankrupicy Courd, D. Arizpna,
Sep. 08, 2011

T IS HEREBY ADJUDGED and DECREED
1 is S0 CRDERED. Tha pany cdlaining
Isa order is rasponsitle for notiting it
pursuam ta Local Rute 5221
<<sigrahye>> RANDGLPH J HAINES U5
Bankn:piey Judge

U.8. v. Badenfield

2017 WA B313001

UNITED STATES OF AMERICA, v. Rodney
BEDENFIELD.

United Stales District Cout, N.D litnols,
Fep 27,37

~-Date of Oviginal Judgment: (Or Dala of Last
Amonded Judpment) Rooson far
A - G ian ot S o
Remand (10 U.S.C374201) and 2}
Radyeton of Sentence lor Changod
Clreumatances (F

Sas More Trial Coun Dozumanis
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13 Divorce ©ee Temporary and pendente lite awards
An award of interim fees is ganerally warranted in a matrimenial action where
there is 3 significant disparity in the financlal circumstances of the parties; an
award of interim counsel fees ensures that the non-monied spouse will be able to
liigate the acton and do 50 on equal footing with the menled spouse. McKinney's
DRL § 237(n).

14 Divorce %+ Grounds and Considerations for Award or Amount in General
Divorge "= Temporaty and pendente lite awards
In detarmining the amount of an interim award of counsel fees in a matrimonia’
action, the trial court neet not undertake the kind of detalled Inquiry neaded o
make a final award of fees at the conclusion of the case: thus, the court need not
consider the ralative ment of the parties’ positions. the nature and extent of
services rendered, or other faclors relevant to a final award. McKinney's DRL §
237(a)

15 Divorce & Grounds and Considerations for Award of Amount In General
Divorce &= Temperary and pendente lile awards
Husband's requested $50 000 award of interim attomey fees, a8 non-monied
spouse in malfimonial action, would be reduced to eward of only $25.000, where
husband was required to hava “some skin In the game,” and he had other income
sources including wherewithal to increase his income. McKinney's DRL § 237(a)

Attorneys and Law Flrms
**800 McCarthy Fingar LLP, While Plains {Dolores Gebhart of counsel), for plainkiff

Guliridge & Cambareri, P.C., White Plains (Jo-Ann Cambaren and John C. Gutiridge of
counsel), for dafendant.

Stephen K Metz, White Plains. Altomey for the Children.
Opinion

PAUL I. MARX, J.

‘893 i Is ORDERED that the motions are disposed as follows.

BACKGROUND

The pariies were married on July 26. 2003, Thera ars two children of the marmiage: Q. C..
born —, 2004, and M. C, born ——, 2007. The pariles and chitdren reside In the marital
residence in Cross River, N.Y. Defendant occuples a separale apartment wilhin the marital
residence. **80f The parties agreed to joint legal custody and shared residential custody on
a temporary basis, in order (o resolve thelr competing Famlly Offanse pelitions and lo
dissolve thelr cross Orders of Prolection. Order to Show Causa, Interim So-Ordared
Stipulation {Hon. Michelle |. Schauer, J F.C ), Exhibit A.

On Seplember 15, 2014, Plaintiff fled the instent action for dissolution of the parties’
marriage based upon irratrievable breakdown of the refationship, pursuant fo Domestic
Relations Law ("DRL"} § 170(7}. On Oclober 21, 2015, Defendant fled a Verifiod Answer
and Counterclaim for divorce on the same grounds

Piaintifl is approximately 45 years old. She is the Chief Executive Officer of K.R., Inc. in
Connecticul Her gross income in 2014, as refiected on her W2, was $563,008.55. She
holds & Master In Business Adminisiration, eamed prior o the marriage.

'894 Defendant Is approximately 44 years oid. He is a Consullant/Acoount Manager for an
Insurance Company. His tolal gross income in 2014, as reflected on his W=2 forms, was
386,785.48."

On January 12, 2015, the parties and counsel appeared for a conferonee befora Court
Aflomey Referee Laurie Sullivan, Refaree Sultivan recemmended consolidalion of the

parlies’ cuslody and visitation proceeding In the Family Court with the instant action. The
Referee also recommended that the Atlomey for the Children appointed in Family Court be
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appoinied lo represent the children in this Court and that a psychologist be appointed to
conducl a forensic evaluation of the parties and their childran,

The Court erdered consalidation of the custody and visitation proceeding then pending in
Famlly Court with the instant matrimonial action. Consolidation Order dated January 12,
2015. By Order dated January 13, 2015, the Court appointed Marc 5. Mednlek, Ph. D.,
DABPS lo conduct & farensic evaluation. By Order of the same date, the Court appointed
Stephen Kmetz, Esq. as privately paid Altarney for the Children,

On September B, 2013, the parlies and counssi appeared for a conferenca before Relerse
Suilivan. In accordance with the Westchester Supreme Court Matrimonial Parl Operational
Rutes.? Plaintiif requested authorization to move for the release of the forensic evaluator's
entire file. Referae Sullivan iasued Rule E authorization to Plaintiff, On the same date, *895
Referes Sulfivan issued separate Rule E authorization to Defendant to move for expert and
interim counsel fees,

**802 DISCUSSION

Relgase of Forensic Evaluator's Flie

Plalntiff moves for tha release to her counsel and retalnad expert of the entlre contents of
the Court-appointed forensic evaluator's file, including the notes. lest results and raw dala
used to prepare his report. Plaintiff assarts thal the law cancerming the retease of a forensic
evalualor's underlying notes and data Is evolving, with the trend moving toward release of
such information being “mandalory * She notes that there are no Appetiate Division
decisions on the issue and argues in favor of abandoning the ovarly restrictive *speciat
circumstances” standard which genorally has been applied by trial couts in the Second
Department. Plaintiff contends that even if the Court applied the “special circumstances®
standard, disclosure of the underlying notes and data is warranled because of the numerous
deficlencles in Dr. Mednick's report. Plaintiff clalms that Dr. Mednick'a report is “weak, poorly
organized .. and .. fails to make definltive conclusians or recommendations.” Affirmation of
Dolores Gebhardt, Esg. at §f 7. Plaintif? argues further that the conclusions and
recommendalions mada in the report “are unexplained and seemingly unsupported by

data®? fd She idantifies at least len specific deficiencies, amonp them that tha report
indicates bias against her client by severely criticizing aspects of her personallty without
examining whather the characteristics he criticizes have any impact on her parenting skills,
Plaintiff contends that access to Dr. Mednick's notes and dats will assist the pariies with
setffernant and allow their counsel (o better prepare for tial it no settiement is reached

Defendant cbiects to the reiease of Dr. Mednick's file. contending that *Piaintif has not
demonsiralad any speclal circumstances that warrant ils release Defendant claims thal
“Plaintitf has not demonstrated a single reasan much less any special circumstances’ to
warrant the release of the file ...°. Affirmation of Jo-Ann Cambaren, Esq. in Oppesition at
2 Defendani points out certain contradictions in Plaintilfs position. For example, Dafendant
assents thal Plaintiff's counsel siates in *896 her affirmation both that Dr. Mednick is blased
agalinst her cllent and that he has "labeled both parties in unfiatiering ways.” Defendant
contends that if Plaintiff's characterization of Dr. Mednick's labeling Is true, it tends 1o
fndicate a fack of any bias on the part of the forensic evaluator. Defendant conlends further
ihat if the report shows any bias, the bias Is against him, Delendant references Dr.
Madrick's stalements in the report about his alcoholism, suicide attempt, possible
neurological problems and possible lack of appropriate boundaries wilh the parlles’ 11 year-
ofd daughter. Defendant argues that Plaintiff can adequately pursue the deficiencies she
tdentified In the rapon upon cross-axamination of Dr. Mednlck at trial. Delendznt advocates
withholding the underlying data. because he believes its release will exacerbate the parlies’
difficuliies co-parenting their child and onty proleng the liligation. /d. at 3.

The reported decisions governing tha release of a forensic evalualor's file are exclusively
trial court declslons. The Appellate Division has yet to examine this particular Issue. The
case law [n this area began with Feverman v. Feuerman, 112 Misc.2d DE1, 447 N.Y.5.2d
838 {Sup Ct., Nassau County 1982), which held that the undertying Information was not
relevant and its disclosure was not material or necessary for the party’s private psychiatrist
803 to moke an indiviaual evaivation and recommendation, Further, the court determined
that the test results and other data was not material, necessary or proper for the “purpose of
having |a] private psychiatiist determine whelher jthe evaluator] had sufficlent ebjective
justificalion for iheir concluaions and reconmendations’, for that Is the function of the trial
court based upon &li of the evidence and testimony taken at the trial * id. at 865, 447
N.Y.5.2d 838. Moreover. the court determined ihat the party's psychlatrist could eonduct
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similar tests 1o those performed by the evaluator and prasent their “own findings and
evaluations to tha courl at the time of trial.” /d. The court opned that a tial subpoena to the
evaluator directing that any notes, test results and othar supporiing data ba brought to trial
would suffice.

Decades later, Feuomman was followed by Ochs v. Ochs, 193 Misc.2d 582, 748 N.Y.5 2d
850 [Sup Ct., Westchester County 2002}, which noted the court's concem in Feueman that
making the test results and noles avalable before tial might undermine the effectiveness of
the evaluation, The court in Ochs also noted the sensitivity of custody daterminations and
soma of the iimitations *887 that courts have placed upon discoveary in this area. /d. at 507
-508, 748 N.Y.5.2d 850 {noting with citations to aulharily that depesitlions are generally not
allowed on custody issues; bilis of particulars are not allowed to be demanded: limits on
access to a parly's medical records; strict contra! of additional psychological testing; and the
restrictions on access to forensic reports). The court held that the party seeking disclosure of
the ferensic evaluator's file must show something more than mere displeasure with the
forensic report; disclosure “should be granted only upon a showing, on the basls of the
report itself or through extrinsic evidence, of special clicumstancas, such as a deficiency in
the report, a polential bias or other cause.” I at 510, 749 N.Y S 2d 850 Notably, the court
stated that discretion must be exercised “in each case s0 as to balance the benefi to be
achieved by pemitting such disciosure againsi the detriment it causaes.” id.

Ochs has baen followed by trial courts in the First and Second Depariments. In CPv. AP, 32
Misc.3d 1210(A), 2011 WL 2851798 [Sup.Ct., New York County 201 1}, the court followed
Ocns closaly, finding na special circumstances lo warrant pre-triat disclosure of the
underiylng basis of the coun-appointed neutral forensic evatuator’s repoit. The
circumstances alleged by the wile, who sought ratease of the forensic evalualor's fils, were
that it was needed for trial preparation and because the forensic evaluator would ba
avaliable on only one of the iwo dates set for trial. In support of her request, the wife offered
the 2008 report of the New York State Matrimontal Commission, recommending that the
forensic evaluator's repart be subject 1o alt available discovety devices for probing the basis
for the report. The cour noted that the Commisslon's report recognized that lts
recommendation for full disclosure of the forensic’s file did not conform 10 existing case taw
on that issue. The court denled access to the file in advance of trlal. Indeed, the courl may
have gone even one step further by applying the pre-irial standard 1o access al tris) when it
held that the evaluator's notes and fest results could be produced at trial only if there was a
sufficient showing of bias or other reason that called Into question the reliabilly of the report.
id. at*4.

The courlin R L v. L.T,, 3408—12, NYLJ 1202672098267 [Sup.Ct, Westchester County
2014}, was similarly unpersuaded by the father's raguest in that case for access to the
forensic evaluator's entire fite. In addition 10 claiming thal the entire file was needed to
prepare for cross- ~*804 examination at trial, "898 the father contended that the forensic
evaluator did rot use accepted psychological testing methods and reached her conclusions
wilhout a proper basis. The courl deniad access, relying upon the speclile finding In Ochs
that such access could have a delsterious effect on the parties’ relationship. The court aiso
concurred with Qchs ' assessment of the evalualor's underlying notes, finding Ettte value in
the * unfillered, immediale impressions of the psychologist, jotted down in haste.” fd. at *4
{quoting Ochs, supra, at 509, 749 N.Y.5.2d 650} The court held that the father did not
idenlify "any particular bles on the part of the evaluator” and his contention about tha testing
melthodology merely threatened lo turn the trial into a long and costly crilique of the
methodology utilized by the evaluator. Accordingly, the court found no special circumstances
ta justify the father's access (o tha file.

In S.C. v. H.B, 9 Misc.3d 1110(A), 2005 WL 2276666 [Family C1., Rockland County 2005},
the courl atse followad Ochs. The court took an Interesting approach based upon the
peculiar facts of that case and ordered only partial disclosure of the evaluators flle, The
court began s onalysis by stating thal "[c]ross-examination of the expert and rebuttal
testimony that is based on a full critiqua of the evaiyation and careful analysis of the facts,
which form the basis for his conclusions, wauld ald the court in evaluating the scientific
validily of said concluslons, and wouid be greally facilitated by tharough pre-trial disciosure
Id. at *1 (citing Ochs and Timathy M. Tippine, Custody Evaluations, Part 4: Full Disclosure
Critical, N.Y.L.J., January 15, 2004, 3 {col. 1)). Rather than apply Ochs whalesale, the courl
considered the types of information contained in tha evaluatar's file and found that certaln
records in the fite did not implicate the concerns expressed in Ochs. Specificaly, the court
ordered disclosure of the parties’ Department of Mental Health Forensic Unit Questionnaires
and the records of the respondent's admissicn 1o Good Samaiitan Hasplisl Frawiay Linlt and
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psychialric treatment, which hiad been provided 1o the forensic evaluatar, the pelitioner's
privately retdined psychiatrist and his attomey, Such informalion did nol pose any danger of
revealing the forensic evaluator's thoughls and perceptions and any physician-patiant
privilege that applied la the documents had been waived by respondent actively contesting
custody and making ihe Information available to the evaluator Howaver, *899 consistent
with Ochs, ihe court declined to order disclosure of the forensic evaluatar's notes and
memaranda

The weight of authority on this issue adheres o the speclal circumstances standard sal forth
in Ochs. Howaver, another view has emerged from the trial court in Nagsau County from
which Fauerman hails, The court In JF.D. v. LD, 45 Misc 3d $242(A), 2014 WL $471648

[Sup.Ct., Nassau County 2014). adopted the recommendation of Bill AB342-2013,* which
propesed amending Domestic Relations Law §§ 70 and 240 to allow disclosure, pursuant to
a demand made under CPLR § 3120, of a forensic evalualor's antire file, including raw data,
notes, tests and test resuils. The court did nol lightly deviate from the special circumstances
standard eslablished by Ochs and followed by other trial courts. However, the court
determined "805 that ciranging times signaled a need for a different standard in the law
related to this issue. Foliowing a tharough analysis of the case law, the proposed leglslation
and the views of the New York State Matrimonial Commission expressed in its Report to the
Chief ludge of the State of New Yark dated Febmnuary 2006, the court held that a “rabutiable
prasumption” standard allowing full disclosure of the forensic evalualor's entire fite was
warranied, The court relled upon the recommendation in the proposed Bill and the general
acceptance in the field of the standards for forensic evaluators' reports set forth In the
Matrimonial Commission's Report. In additlon, he court noted the routine permission
granted by courts In other areas of the law for access fo the notes and data prepared by
axpens, Id. at "3 {citing e.g., People v. Almanar, 33 N Y 2d 571, 893 N.Y .S 2d 861, 715

N.E 2d 1054 [1999] ). The court also gave welght 10 the due process concams of parants

fegarding the utmost important issus of the custody of their children. /d. at *6.% Finally, the
caurl considered its crilical need for the most reliable information 1o render an appropriate
and Just determination of cusiody that is in the best *200 interes!s of the child. /d. at *5
{*Cuslody determinations are the most lmporani and most ditficult delerminations which the
Court is required lo make, and restricting a proper cross examination by not aflowing the raw
data to be distributed could be detrimental to the best interests of the chitd and thia Court's
ultimate decision ).

hi 2 3 4 This Courl is persuaded by the courl's rationale In JF.D, v. JD..
supra, for applying *a rebuttable presumption of pre-trial discovery of the forensic report and
the evaluator's entire file, Including raw data, notes, tests, test results and any cther
materials utiiized ... In every case, unless a specific motion s made io restrain tha retease of
those materials based upon a showing of substantlal prejudice.” /d. at *5 It is beyond cavi
fhat this Caurt must have access o good science and the most reltable dala in making the
crltica! determination of custody and visitation, Further, “[jt Is bayond dispute that full
disclosure of all relevant and material information has proven to be the suresi method of
sharpening the issue for trial and thereby presenting the trier of fact the best information
avallable in the most efficient manner.” /d. at "4. Giving counsel and the parties’ access to
the underfying notes and raw data Is undoubtedly the surest means of uncovering any bias
on the part of the evaluator and eny deficicncles or errors in the report, particutary where
such bias or deficiencies or errors may not be evident from tha conclusions expressed in the
report.

§ Running thraughout the decision in Ochs and forming the basis for the *special
circumstances” standard established in thal case, Is a contern that subjesting the neutrai
forensic evaluator's report to the usuat devices of the adversarial process wili prove harmiul
{o the parties’ relationship with their children and defeat Ihe beneficial result the report is
meant lo achieve. Ochs, supra, at 506-509, 749 N Y.5 2d 850. This Court is hard pressed o
find that the parties’ refationship 1o each other or to their child in this or any cusiody
proceeding is kikely to e further damaged by disciosing the raw data which **808 underiies
the forensic evaluators report to any greater extent than the observations and conclusions
made in the report itsell. The degree to which any demage may occur fo these already
fraught *307 relationshipa is dwarfed by the substantial benefit to the Court in oblaining a full
understanding of the forensic report and the process used by the evatualor to reach its
conclusfons, so that the Court may datermine the best interests of {he chidren

6 Thereis no reasonable justification to withhols such critical information from counse!
and the parties. Without full disclosure, any factual errors that may form the basts for the
forensic evalvalor's opintons and conclusions will naver come 1o light. By alfowing full
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disclosure, the parties, who are in the best pasition to idenlify any faciual errors, will have
the opportunity to find and addrese such errors with their counset and/cr a privately retained
expert. Cuslody determinations should not be made based upon a black box. All of the
underiying infarmation, which ls unquestionably relevant and material, must be provided to
counsel, who must be fully equipped to cross-examine the forensic evaluator and establish
for the Court, as trier of fact, the credibliity and reliability of the opinions and conclusions
expressed by the neuiral forensic evaluator.

The Cour alse disagreas with the court's conclusion in Ochs that full disclosure wirl *turn]
the litigation into a lengthy and expensive critique of the [forensic evatuators} methodology,
rather than a test of the conclusions themselves.” /d. at 509, 748 N.Y.S.2d 650, On the
contrary, the conclusions expressed in the repon cannot be fully tested and proven 1o be
sound wilhout full disclosure of the underying raw data and materials that led the forensic
evaluator to amive at those conclusions, In addition, defernmg full disclosure to the time of
trial Is more likely to generate a reques! for delay so that an Individual expert can be
engaged to render an opinion ance the underlying data has been obtained by counsel. Such
delay is ankithetical to the requirement set forth In the rules of the court and tha Matrimontal
Part Rules that trials [n matrimonial actions, and custody triats in particular, be conducted
day to day until concluded. Uniform Civil Rules for the Suprema Court and the County Court,
22 NYCRR § 202.78{(/ ); Wesichester Supreme Court Matrimonlal Part Operationat Rules,

Rule G(2).°

Dats, by is natura, is capable of multiple interpretations, or, perhaps, error, mathematical or
otherwise Thus, it is important *802 for all parties to have lhe same dala to evaluala. The
alternative wouid be to require the parties to submit to multipla examinations by avaluators
on all sides, the approach favored by Feuerman. Not only would this be duplicative, time
wasting and expensive, it mey lead to diferent data being evaluated by the psychologlsis for
the compeling sides. Thus, this Court believes that full disclosure is prefarable, even at the
expense of the fantasy espoused by Ochs that non disclosure will aid in healing the rifis
between the parties and enhance their ability to co-parent, Simgply put, the full light of truth
cannot be shined on the custody issue without all paries having full and advance access o
refevant data with which they can devise strategy and evaluate their positions.

7 Anunguided cross-gxamination (akin to an examination befors trial being conducled
during the trial) is more fikely **807 o lenpthen the proceadings while counsel seeks to
divine the bas:s for the conclusions in tha repert, How can the Court rely on a report that Is
essentially a black box into which the onty lighl that may be shone comes from a searching
rather than a plercing cross-examination? It cannot. While the forensic evaluator is seleciad
by ihe Court, if the farensic report is never thoroughly tested, the Court proceeds on bling
faith and its own divinations. The paramount importance of cusicdy deferminationa and their
sensitivity requine a more infonned inquicy. Clearly, if the opinions of the neutral evalualor
cannot survive the scruliny provided by a fully informed cross-examination, then the Court

should not rely on such flawed oplnions.”

Accordingly, this Court agrees with and adopts the rebuttable presumption standard In faver

of full disclosure of the neytral forensic evaluatar's entlre fie ¥ Adequats protection is
afforded *903 in the unusual case by the ability of a party or the expart to seek a protective

ordet from the Court, *

The Court further agreas that the nevtral forensic evaluator's file sha!! be rmade avallable 1o
the partias and counsel in the same manner in which they are provided access [o the
forensic report. Therefore. the forensic evaluator shall provide the Court with a copy of the
entire contents of his file in this case and copies for all counsel, within 10 days of this
Decision and Order. Upon the Courl's receipt of a copy of the file. it will nolify all counsei,
who shall execute a confidentiality affidavll, allowing them to obtain & copy of the fite, show it
lo their clients (only In counse's office}, allow the client to take notes, but not pictures or
coples of any kind, for puposes of assisting with trial preparation. Counsel may provide a
copy of the file to an expert privately retained by them o revisw and assess the forensie
evaluator's report, who shali execute a confidentiality affidavit similar to the one executed by
counsel, prior to recelpt of the forensic avaluatar's flle. Caunsel shatl file hisher
confidentiallty affidavit with the Court prior to the release of the file. Counsel shall filg the
expart's confidentialty aflidavit with the Count prier to relaasing the fila to the expent.

inlarim Expert Foes
Dafendant moves for an award of Interim expert fees in the amount of $12,500 {o be paid by
certified check to him fram Plaintilf, without prejudice to further appHcation for such fees at
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the custody irlal Defendant conlends thal Plainliff is the monied spouse and that he is
unable to afford to retaln an expert to review the forensic evaluator's report. Defendant
seeks to be put on a level playing field with Plaintiff, who has already retained her own
forensic evaluator

Plainliff concades that she is the monied spousa, but tlaims she cannot afford to pay
Defandant’s expert fees, Daspite her considerable salary, Plaint#f asserts that she has *a
tola: of $2,014.23 in the bank." Affidavit of K.C. in Opposition at § B. She claims that ner
salary |8 subsumed by the **808 family's living expensas. Her na! worth stalement shows
that she is paying $11,508 per month towards the mortgage, homeowner's assoclation fees,
real estate faxes and a home eguily loan. She claims thal the family's expenses total almost
$24,000 per month and Defendant contnbutes only $2,000 per month, although she
acknowledges “304 that the altocation was agreed Lo by her. Pursuant to the partles’ So
~Ordered Pendente Lite Stipulation, dated Novemiber 20, 2014, Paintiff agreed to continue
paying the majorily of the familias’ expenses pandente fifs. whils Dafondant pays $2,000 per
manth and the monthly premliums on his iifa insurance policies. Plaintiff claims that the
parties are “house poor.” She asseris thal she Is funding the litlgation with loans from her
father. She supporis this assertion with copies of promissory notes. She suggests that
Defendant has similar funding sources. She proposes that ha borrow money from his own
parents, who are alleged to be milflonaires, or take loans against his 401(k). In addition, she
contends that Defendant works parl-time (“fess than 40 hours per week®) and can increase
hig income by working more hours.

a 8 10 The decision to award expert witness fees in a matimonia! action is
within the sound discretion of the trial court Avelio v. Avello, 72 A.D.3d BSD, 852, 889
N.Y.§ 2d 337 [2nd Dept.2010]. Awards of expert witness feas should not be made routinely
Id. Instead, there should be "a detailed showing of the services to be rendered and the
eslimated time involved.” /. (citing O'Donnelf v. O'Donnell, 2 A.D.3d 604, 604, 76O N Y S.2d
282 [2nd Oept 2003); Ahem v. Ahern, 84 A.D.2d 53, 56, 463 N.Y.5.24 238 [2nd
Depl 1983] ). The reques! for exper wilness fees must be supported by an affidavit from the
expert. “Absent affidavits from he expert witnesses at lssue, Ihe Supreme Court lacks a
sufiicient basis to grant a motion lor the award of such fees.* Avello, supra, at 852, 899
N.Y.5.2d 337 (citing O'Donnell, supra, at 604, 769 N.Y S.2d 282 and Corrao v, Corrao, 208
A.D2d 573, 574,618 N.Y.5.2d 847 [2nd Depl.1894] ).

11 Defendant provided a copy of his axperl's curriculum vitae, Qrder 10 Show Cause for
Expert and Inferim Counsel Fees, Vita of Peter Joseph Favaro, Ph. D., Exhibit I, and ratainer
agreement, Reply Affidavit, Exhibit N. Conspicuously absent from Defendant's submissions
i any affidavil from the expert setling forth “the services ko be rendered and the estimated
time involvad®, as required. Avello, supra, at 852, 889 N.Y.5.2d 337. Although Defendant
attests in hig own affidavii 1o the purpose for retaining Dr. Favaro as en expert and the
services he will perform, Befendant has no personal knowledge of these services or the
amount of ime it will ake to padorm them. Defendant must provide an aflidavit from the

axper.

Accordingly, the Court denies the branch of Defandant's motlen requesting expert feas
However, expert fees may be necessary in order that Defendant may utilize Or. Favaro to
review Ihe raw data and other materials upon which Dr. Mednick *904 based his expert
report. Therefore, Defendant may renew his application within 30 days hereof, upon proper
papars making the required detalied showing of the work his expert will be perform and the
expeart's astimata as to the amount of tima it will take him {0 perform his wark.

Interim Counsel Faas

Defendant moves for interim counsel fees In the ameunt of $50,000 in order for counset to
prepare for and conduct the custody trial Defendand contends that Plaintiff Is the momied
spause. Plainlift concedes that sha is the monied spouse.

12 13 The Court may award Interim counsel fees, in its discration, pursuant to DRL
Sectlon 237, based upon the equilies **809 and circumstances of the case. Isaacs v fsaacs,
71 AD.3d 951, 887 N.Y S.2d 225 |2nd Depl.2010}; Morissey v. Morrissey, 258 A D.2d 472,
473,686 N.Y.5.2d 71 [2nd Dept.1989]. DRL Saction 237(a) provides that *[tjhere shall be [a)]
rebuttable presumption that counsel fees shall he awarded to the less monied spouse.” An
award of interim fees is "generally warranted where there Is 2 significant disparlty in the
financlal circumstances of the parties * Pricheg v. Prichep, 52 A.D 3d B1, 65 858 N.Y.S 2d
667 [2nd Dapt 2008) {citations omitted). “An award of intefim counsel fees ensures that the
nonmanted spouse will be able to litigats the action, and do s on equal footing with the
monied spouse ~ Id.
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14 In delermining the amount of an intarim award of counsel fees, tha Court need not
underiake the kind of detaited inquiry needed to make a fingl award of fees at the conclusion
of the case. Prichep, supra, al 65, 858 N Y.S 2d 687. Thus, the Court nead not consider the
relative ment of the parties’ posilions, the nature and extent of services rendered, or other
factors relevant {o & final award. Id_ at 85, BS6 N.Y .S.2d 687,

15 Defendam ‘s cleady the non monied spouse. As such, Defendant is entilled to an
award of interim counsai fees lo litigalte the action on an equat footing with Plaintif,
Nanethelass. the Court agrees that Defendant must have *some skin in the game” and that
he has other income sources, including the whargwithal to increase his income. Dalendant
may we!l be justified in choosing to litigate custody where he seeks greater access lo his
chitdren than Plainliff 13 willing to alfow. Indeed, the pariles’ pasitions are so far apart that
they have been unable to close the yawning chasm batween them on this lssue. The
foransic report does not fully support Dafandant’s posltion. Nor does the report fully support
Plainliff's position. It Is n the *806 best interest of the children and the parties themaelves 1o

find the middle ground. The Court urgas them fo ¢do so. 1

Accordingly, the Count awards Defendant counsel fees in the sum of §25,000. Plamnti is
directed o pay that amount directly fo Dafendant's counse! within 80 days of the date of this
Declsion and Drder

All Citatlons

50 Misc.ad 892, 25 N.Y.5.3d 768, 2015 N.Y, Siip Op. 25421

Footnotes

1 Defendant states in his affidavit in support of his mation for fees 1hat his gross
pay in 2014 was 388,685 He references the three W-2's issued 1o him from
MeiLife, which provida the following amounis: $78,663 18, $8 762 30 and
51.360. The total of these amounts is $86,785.48.

2 Tha Operalional Rules of the Westchester Counly Supreme Court Matimonial
Pan require that

“[fjer pre-note of iasue cases, except in the event of gn smergency that
rfaquiras immaediate relief from a Matrimonfal Part Justice. no motlons are 1o
be made withoul the movant first requesting a pre-motion conference and
without the holding of 2 pre-motion conference. uniess the motion seeks to
vacale or modify a recommended order,” Weslichester Supreme Court
Malrimontal Part Operational Rules E(1).

"if the motion Is made loliowing a pre-motion conferanca, the Rule E Motion
Compliance Sheet shali be signed by the court attomey-referes and shall
sei forth the relief that may be requested in the motion(s) and the motion
briefing schedule. Tha movant may not seak any other relief other than that
aulhorized by the court aliorney-raferee at the pre-motion conference and
specified in the Rule E Molion Gompliance Sheet.” /d. al E(8).

3 The Court does not agree with Plainliff's counsel's characterizations of Dr
Madnick’s report, but givan the Court's decision, counsers asserions are
irrelevant.

4 Bill AB342-2013 was proposad by Helene E_ Weinsteln, chair of the Assembly

Standing Commiitee on the Judiciary, to amend DRL §5 70 and 240 lo allow
disclosure of the evaluations and reports of court ordered forensic evaluators
in chitd cusiody and visitation proceedings, including the entirety of the
evalualor's flle comaining notes, test data, raw lest materials and any other
materials relied upon by the evalualor in ereating the final report submitied o
the court.

5 The court evan analogized {0 the “Rosario” rule In criminal cases, which
requires the prosecution to disclose exculpatory information, such as pre-trial
stalements of wilnesses, to the defense. LF.0. v. J.D., supra, at *6
{referencing People v. Rosario. 9 N.Y.2d 286, 213 N.Y.S.2d 448, 173 N.E.2d
881[1061) ). The cour also noted ihat preliminary noles made by police
officars prior to preptiring their formal report are discoverable In criminal cases.
id.
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-] 22 NYCRR § 202.16(t ) provides, In relevani par, that *[h]earings or trials
pertaining to ternporary or permanent custedy or visitation shall proceed from
day o day ‘0 conclusion.. .”; Matrimonial Part Rule G(2) provides that “[ajil
malrimonial iflals and hearings shall proceed day-fo-day untit conclusion.”

T The Court is wall aware thal it is not required to base its custody datermination
salely on the neutral forensic evaluator's report, which must never usurp the
Court's jJusgment, The report is, howaver, a significant facter 1o be considered
by the Court, along with all of iha cvidencs and any lestimony fror ather
axperts that may be presented by the parties. JF.D. v. J.D., supra, at 2
(citations omitted)

] In the event a competing reperl is obtalned, all raw materals created by that
evaluator should ba shared in like manner

] Any objection by s party or the neutral forensic evaluator in any glven case
should bs made on motion. brought by Order to Show Cause, pursuant 1o
CPLR § 3103,
10 The Court is hopeful that Plaintiff's contention that acsess to the forensic
evaluator's entirg file will enable the parties 1o reach a settlernent of custody
bears out.
End of © 2010 Thomson Reuters No daim 1o ordginel U.5 Govemmant Works
Document
Wasttaw. © 2019 Thomson Reuters  Privacy St A bdly 5 Tems  ContactUs  1-800-REFATTY (1-800-733-2860)  Improve Wesilaw h‘:’% [T ST p——
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SELECYED TOPICS

Maiters of Chdd Custody and Visitation
afe Cour's Primary Concem

Secandary Sources

12 N Y.Prac.. New York Law of Domestic
Relatons § 21:58

Belore a court will deny a parem accwss i
Tis or har chiid. tha parent sewking to dony o
child'y aceess Lo ths other parent has he
hurden of showing that visitaton i inemcal 1o
the child's welfar

Oths v. Ochs 193 Misc.2d 502
Supreme Goud, Wasichesier Caunty Sian¥ate Colrbt SWEte 149 QBRI MU MNE 24650 2002 N.Y. Sip Op, 22601 (Aporme 7 BogddifB.  Denial of visitation
Mitchell OCHS, Plaintiff,
V.
Stacey OCHS, Defendant.
July g9, 2002,

Synopsis

Husband filed acticn against wife for divorce. Wifa filed request for an order directing
disclosura of notas and raw lesting data compiled by court-appointad neutral farensic
psychelogist who evaluated parlias’ chitdren 1o aid in detesminatien of child custody. The
Supreme Court, Westchester Courty, Spolzino, J., held that wife was not entitied o
disclosure of notes and raw testing data compiled by court-appointed neutral forensic
psychologist.

Motion dented.

West Headnotes (1)

Change View

1 Child Custody € Mental Examinations
Wife was not entilled to disclosure of notes and raw testing data compiled by
court-appolnled neutral forensic psychologist who evaluated parties’ childran to
aid in determination of child cuslody; pre-trial disclosure of notes and raw data of
raunl-appoirted neulral forensic psychologist was fkely to make custody liligation
lengihier and more expensive without providing any concomilant banefit sufficient
o justify its casts.

10 Gases that cite this headnote

Attorneys and Law Firms
**650 502 Mark S Helweil, Esq., Now York, attorney for plaintiff,

Barry Abbolt, Esq., Hall, Dickler, Kent, Goldstein & Wood, LLP, Naom| R. Duker, Esg., Law
Guardian, White Pialns, Aliison Bell, Psy.D., Kalonsh, attomeys for defendant.

Oplnlon
*503 SPOLZING, J

Is a litigant in a contested custody proceeding entltied to pra-trial disciosure of the noles and
raw testing data compiled by the court-appalnted neutal forensic psychologist? For the
raasons that follow, the court conciudes thal, in the absence of special circumstanras not
present hare, the answer is no. The defendant's request for an ordar directing such
disclosure Is, therefore, denled

This is an action for divorce and anciiiary relief In which the most significant issua is custody
of the parlies’ twa children, Jonathan, age 12, and Julie, age 9. Afler the partles advised the
court that they could nol reach an agreament with respect ta custody, the courl appointed a

law guardian to represent the children and a neutral forensic psychologlst® to prepare an
evaluation of the respective parental fitness of the parties. The psychologist 657

s 1646, Visitation rights

INY Fam Gt Law & f'rac § 18 45

A parant has a nigii af Azeast 1o ks or her
child, svon when custdy is awsrded ko
angiher. Even il clvcrzed, a parenl khould be
afiordad that mght unlass excaptional
circumatancas and Ui bust inter

§ 110A:124. Genarally; best interests
af child

198 Camody-Wait 2¢ § 1184 124

Whather visliatan should be granied les
aaisly in tha disretion of (he count 2nd musl,
Inv\ha Enal andlyais, oo delermined i the gl
of what is raquired in the best inerast cf the
chuxt. The ex

Sen More Secondary Sources

Bricls
Patition for 4 Writ of Certlorart

1899 WL T3811372

In the Molter of ihe Visitaton of Nataks Anne
TROXEL and Isabelie Rose Troxel, Minor
Jeruter and Gary Troued, Paltioners, v
Tommia Qranvilla, Respendsny.

Suprsme Cout of tha Unlted Siates

Judy 06, 1999

Jarvler and Gaey Troxel (the Troxels)
petlica for & Wit of Certorar to rwvew tha
jusgmant ol the Suproma Cou of the State
of Washinglon in this case. The Docombur
24, 1998 Opinion of tha Supreme

BRIEF OF THE NATIONAL
CONFERENCE OF STATE
LEGISLATURES, COUNCIL OF STATE
GOVERNMENTS, NATIONAL
ASSOCIATION OF COUNTIES,
NATIONAL LEAGUE OF CITIES,
INTERNATIONAL CITY/COUNTY
MANAGEMENT ASSOCIATION, AND
U.5. CONFERENCE OF MAYORS AS
AMICI CURIAE IN SUPP ORT OF
PETITIONERS

1699 WL 1034482

In re Visilation of Natals Ann Troxel, [sabells
Ross Traxe!, Minars, Jetifer Troxal, Gary
Troxel v, Tommia G-anvile: Nationat

Cant of Stato Legi

Supieme Court of the United Statas

Nov 12,1998

FN° Counsel of Recurd for irsAmict Curise
Amici s organizabions whost members
Inchudi steta, ecunty. and murvcipal
gavommants and officials hroughout the
Urited States. Amici have » compeliing inte

Pelittan for Writ of Cartiorar)
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§ i 7 3 2074 W, 5841707
interviewed and c?nducled psychologlcal testing of the parties and the chidren all'ld.lhen Tt e e
rendered a report in which she recommended that custody be awarded 1o the plaintiff Raspongent.

Supreme Caurt of the United States
In a pre-trial conference shortly after the reposd was tefeased, the attorney for the defendant Sep 15,2014
. " Uiasn Lucas, Fabticner 1370 Windy Ridge
requested 'Informaliy that he be pl:ovlded with coples of the psychologist's notes and tho raw ant Caird, VW 20337 Robat L,
data resulting from the psychological testing she had conducted. His purpose was to submit Ruspondent 2601 Emerson Avenus
. . 5 Apariment #1 Pamorsburg, WV 26101 The
the data for review by the defendant's psychological exper in order to develop a basis for Fatbonat rospuctily prays that & Wil of
cross-gxamining the court-appointed psycholegist and rebutting her recommendation. Cetioras,

Without addressing the issue of entittemeni to such disclosure, the court directed the
defendant’s counsal to ask the iaw guardian to communicate this request 1o the court-
appolnled psychologlst. When the psychologist objected. in a verbal cormmunication to the
court, the court advised counseal of her abjections and directed them to submil their
arguments as to whelher disclosure of the noles and raw dala should be compelled.

See Mars Eriefs

Before addressing the merits of this dispute, it Is necessary to dispose of the defendant's
clairn that the court-appointed *504 forensic psychiologist has no standing 1o contest the
disclosure of her raw dala and notes. The right io seek a prolective order from disciosure s
not [imited to parties {(see, CPLR 3103), non-partias are regularly permilled to contest the
discovery demands that are made upon them (see, e.g, Snow v. Snow, 209 A.D.2d 389
818 NY S 2d 442 [2d Dept. 1994} ) Thera [s nothing in these authorities to indicale that the
right to seak such refief is walved by accepting a courl appainiment. Indeed, the limited
autherity that there appears to be with respect to the somewhat unique ole of the court-
appointed expart supports the propasition thal a court-appeinted forensic psychologist does
have the right to seak tha intervention cf the courl. al least with respect to the enforcement
of her entitiement 0 a fes (sse, Malter of Custody of Rebecca 8, 227 A.D 2d 315, 642
N.Y.5 2d 885 {1st Dept. 1996}; Sciacca v Sciacca, 173 Misc.2d 756, 863 N.Y.§.2d 808
[Sup. CL (Sutfalk Co.) 19871 ). The right of the court-appointed neutral expert to seek
protection from d'scicsure of his or her notes and raw data should be no less. In any event,
standing to raise objections to lhe requested disciosure here does noi depend solely on the
rights of the forensic psychotogist, since the attorney for the plaintiff has also objected.
There is no queslion that he has standing to do so.

Turning to the merits, it is beyond dispute that full disclostre of all relevant and material
information has proven fo be the surest meihod of sharpening the Issues for trial and thereby
prasenting o the frier of fact the best information avaifable in the mast efficient mannat, it is
the ruie in this state (see, CPLR 3101(a], Atien v. Crowoll-Collfer Pub Co., 2t NY 2d 403,
208 N.Y.S.2d 445 235 N E.2d 430 [1968f ) The notes and raw data of a court-appointed
neutral foransic psychologist are certalnly relevant and material {o tho fssue ot custody,
parilcularly where the conclusions drawn from that data are Lhe central avidence before the
court. It cannol be denied that providing such disclosure will be of assistance In preparing for
trial, particularly lo the party seeking to chalienge the psychalogist's concluslons. In fact,
similar diaclosure of the data prepared and notes made by experts is routinely permitted In
olher areas of the law {see, Karit v. ingersci-Rand Co., 168 F.R.D 633, 28 Fed.R Serv.3d
918 [N D Ind.1998][lort litigation); People v. Aimonor, 93 N.Y.2d 571. 893 N Y.5.2d 881, 715
N.E.2d 1054 [1989] {criminal prosecution), ™852 Town of Pleasant Valley v N Y. State Bd,
of Real Froperty Services, 253 A.D.2d 8, 885 N.Y.5.2d 74 [2d Dept. 1998)[rea! property tax
litigatlon) ), Nevertheless, there are factors unique o the role of the courl-appointed neutral
forensic psychologist in a disputed custody matter that caution agalnst unquestoning
application here of the general rule of full disclogure.

505 The appoiniment of a neutral expert is now & well-established pan of custody litigation
(see, Stem v. Stem, 225 A.D.2d 540, 541, 639 N.Y,5.2d 80 [2d Dept. 1906). Garvin v
Garvin, 1862 AD.2d 497 556 N.Y.5.2d 689 [2d Dept. 1990] ) Originally founded on the
court’s inherent power, with the use of thair reports at trial dependent upon the consent of
the parties (sea, Kesseler v. Kesseler, 10 N Y.2d 445, 225 N.¥Y.52d 1, 1B0O N.E.2d 402
[1982}, Zirinsky v. Zirinsky, 138 A.D.2d 43, 529 N.Y¥.5.2d 268 [1s1 Dept. 1988}, Waldman v.
Waldman, 95 A D 24 827, 463 N.Y.5.20 868 {2d Dept 1987 }, the practice of appeinting
independent experts is now sanctioned by the rules of the court (see, 22 NYCRR §§ 202.16
{g), 202.18), which provide for the use of such reports, withoul consent, as the equivalent of
the expert's direct festirnony, subject only to each party's right to ctoss-examine (see,
Chrisaidos v. Chrisafdos, 170 A.D 2d 428, 585 N Y.S 2d 536 [2¢ Dept. 1891], Family Court
Act § 251). The value of the essential role played by tha couit-appointed neutral forensic
psychologist in custody litigation is now 50 well recognized that such an appointment is
essentially reguired in any custody litigation where there are saripus guestions of parantal
litness (see, Varnon Mc. v. Brenda V., 196 A ) 2d 823, 825, 602 N.Y.5 2d 56 {2d Dapt
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1803}, Koppenhosaler v. Koppenhoefor, 158 A D 2d 113, 558 NY.5.2d 596 [2d Depl. 1980]
Giraido v. Glraldo, 85 A.D.2d 164, 171, 447 N Y.5.2d 466 |1st Dept. 1982] )

Thus, the court-appointed neuvtral forensic psychologist Is not like the expert retained by
litigants to testify in other types of matiers. The report of such an axpert Is not introduced at
trial for the purpose of advaocating the position advanced by either party, rathet, the report is
intended to pravide the court with an unbiased professicnal opinion on the often difficult
psycho-soctal issues that are before the court In a custody dispute. Winle this doas not
mean that the court is required to, or even should, base ts determination solely on the
psychologist’s opinion (see, Edgerly v. Mocre, 232 A.D.2d 214, 215, 847 N.Y.S 2d 773 [tst
Dept, 1908); Chait v. Chait, 215 A D.2d 238, 236, 638 N Y S 2d 426 [13t Dept. 1605); Alanna
M. v Duncan M, 204 A.D.2d 408, 410, 611 N.Y.5.2d 886 [2d Dept. 1994 }, the neutrality of
the expert and the high regard that the court mus! have in order 1o appoint a parficular
ferensic peychologist, makes his or her report a highly significant factor for the court to
consider in the conlext of all of the avidence presented In the case, including any exper{
testimony presented by the parties (see, Young v. Young, 212 A.D.2d 114, 125, 828

N ¥.5.2d 957 {2d Dept. 1865}, Linda R. v. Richard E., 162 AD.2d 48, 56 SB1 NY.52d 29
[2d Dept. 1960); Harvey v. Share, 115 A.D.2d B23, §24. 501 N'Y 5 2d 448 [2d Dept 1986] )

Despile the importance of this role, howevar, the court-appointed neulral forensic
psychologist is not Caesar's wife. Qur jurisprudence has long concluded that the adversarial
process *506 is the best means for reaching the trulh insofar as it is humanly possible to do
so (see, Lonzano v. City of New York, 71 N.Y.2d 208, 524 N.Y.5.2d 420, 519 N.E.2¢ 331
[1988] ). Unlass Ihat process Is to be abandoned In these matters {see, Rosentilt v.
Rosenblit, 107 A D.2d 292, 298-300, 488 N.Y.5.2d 741 [2d Dept. 1685) [Lazer, J.,
dissenting] ), the conclusions of tha court-appointed neutral forensic psychologist. like those
of any other expert wilness, are subject to question, **853 through the process of cross-
examination and rebutlal (see, Murtari v Murtari, 249 A D.2d 960, 673 N.Y.S 2d 278 [4th
Dept 1880] ). Since the normal grist for cross-examinalion is provided by the facts on which
an expert's conclusions are based, as reflected in the notes and raw data he or she has
coliacted (see, Juvelier, Child Cuslody: Reconiciting the Disclosure Rules in Cuslody and
Visitation Cases. New York Family Law Monthly, vol. 3, no. 4 [February 2002) p. 4), itls
difficult not to conclude that the adversarial process would achieve lis best result where such
infermation is provided to counsel in advance of tial In fact, the framers of the Uniform
Marriage and Divorce Act have apparently reached this conclusion in pemmitting such
disclosure {Uniform Marriage and Divorce Act § 405, 9 Uniform Laws Ann, p. 603 (1970} )
While this authority '8 not without waipht, the relevant precedants in this jurisdiction require
that the court exercise caution in reaching the same conclusion,

As the Court of Appeals has recopnized, al issue in cuslody litigation are some of the most
Impartant, and the most difficult, questions that can be dedded in our legal system (see,
Matter of Lincoin v. Lincaln, 24 NY 2d 270 [1969} ), affecling the intimate relationship
batween parents and chiidren. When the court makes a cusiody delermination, it sits as the
successor to the chancellor, exercising the authority of the siate as parens palrige (See,
Finlay v. Finlay, 240 N.Y. 429, 433434, 148 N E. 624 {1925] ). For that reason, the court
has broad discretion to do what It detarmines 1o be right (see, Faneili v. Fanelll, 215 A.D.2d
718, 627 N.Y S.2d 425 [2d Depl. 1995] ) in the “bes! Interests of tha children® (see,
Friedenvitzer v Fristierwitzer, 55 N.Y.2d 89, 447 N.Y.S 2d 893, 432 N E.2d 785 [1082]
Eschbach v. Eschbach, 56 N.Y.2d 167, 451 N.Y.5.2d 658, 436 N.E 2d 1260 [1982] ).

If the process of cuslody litigation is to be successiul, the court's concem for the “best
Interests of the children® must apply not only with respect 1o the rsult, but In the means
used to reach that result, as well. Cuslody cases are difficult, at best. not merely because
the correct result is often elusive, but also because the adversarial process that is most
conducive to reaching the fruth is often detrimental to {he refationships it is intended to
protact. Thus, while it is true that the court should exercise every means possible 1o ensure
that It has ali *507 relevant information befare making a custody determination (ses,
DeBlasio v. DeDlasio, 197 A D 2d 551, 590 N.Y 529 227 [2d Dept. 1992); Burgel v Burgel,
141 A.D.2d 21§, 218, 533 N.Y 5.2d 735 [2d Dept. 1988] ), ihe court must also be cognizant
of the graal burden that such litigation places on tha parties and the children. The process
should not be permitted to defeat, through an excess of zeal in discovering every last ounce
of relevant information, the benefical effacts that are intended to be achlaved Iin the resull

It is, of course, within the discretion of the court {o Iimit disclosure (s2e, CPLR 3103;
Hirschield v. Hirschield, 114 A.D 2d 1006, 495 N Y.S.2d 445 [2d Depl. 1985), affd. 69
H.Y.20 842, 514 N.¥.5.2d 704, 507 N.E 2d 297 [1887] ) Because of the importance of the
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issues, the breadih of the court's discration with respect lo discovery in custody cases is
substantial, commensurate with its discretion in determining the substantive issue (see
Wagman v. Wegman, 37 N.Y.2d 940, 380 N.Y.S.2d 648,343 N.E.2d 238 [1875] Annexstein
v. Annexslein, 202 A.D 2d 1080, 608 N.Y.5.2d 131 |5t Dept. 1994). Garvin v Garvin. 182
A.D.2d 487, 499, 558 N.Y.S.2d 095 [2d Dept. 1980); Lohmiller v. Lohmitier, 118 A D 2d 760,
500 N.Y.5.2d 151 [2d Dept. 1986) ). “The procedures of the custody proceeding must,
tharelers, be molded to serve its primary purpose, and limited **65¢ madifications of Ihe
traditional requirements of the adversary system must be made, if necessary.” (Matfer of
Lincoin v Lincoln, 24 N.Y.2d 270, 272, 299 N Y 5.2d 842, 247 N E.2d 658 [1989] ) Put
simply, ll the procedures sought to ba employed in litigating custody are not likely 1o improve
the result sufficlenily to justify their financial and emotional cost, the means musi ba
discarded, or, al feast, limiled.

Recognizing thesa concams, the New York courts and, patticularly, tha Appeliate Division,
Second Department, have regularly restricted discovery in custody cases in ways thal
reduce the burden on the litigants and the chitdren without compromising the Integrity of the
adversartal procass. Dapositions with respact 1o Issues related 1o custody are generally not
permitted (sce, Garvin v. Garvin, 162 A D.2d 487, 556 N.Y.S.2d 699 {2d Dept. 1860); Hunfer
v. Hunter, 10 A.D.2d 291, 198 N.Y.S.2d 1008 [1sl Dept. 1580]; P v. P 93 Misc 2d 704, 403
N.Y.5.20 680 (Sup. Ct. {N.Y. County} 1878]; but see, Westrom v. Westrom, 130 Misc.2d
265, 266, 495 N.Y.5.2d 628 [Sup. Ct. (Chautauqua County} 1885) ), and bills of particulars
may not be demanded (sea, Glnsberg v Ginsberg, 104 A.D2d 482, 479N ¥.5.2d 233 {20
Dept. 1884] ). Access to forensic reporis fs routinely imiled, although coples are provided to
counsel and the parties are entitiad to review them, the reports may not be copled (see.
Morissey v. Morrissey. 225 A.D.2d 779, 639 N Y.S.2d 953 {2d Depl. 10998]; Matter of
Scudari-Forzano v. Forzang, 213 A.D.2d 652, 624 N ¥ §.2d 942 |2d Dept 1995} ). Requests
for the production of 8 party's medical records have been denied (see, *508 McDonald v
IMeDonald, 198 AD 2d 7, 608 NY.5.2d 477 [2d Dept. 1994); Anne D v. Raymond D, 139
Misc.2d 718, 526 N.Y.S 2d 775 [Sup. CL (Nassau County) 1988); Doe v. Roe, 139 Misc 2d
209, 526 N.Y 5 2d 718 |Sup. Ct. (N.Y. County)} 1888) ), aven though any privilege has been

walved (see, Saecher v. Baecher, 58 A.D.2d B21, 396 N.¥.5.2d 447 [2d Dept. 1977))?
Leave to conduct additiona! psychological testing has regularly been denlad {see, Garvin v
Garvin, 182 A.D.2¢ 497, 558 N.Y.5.2d 600 |2d Dept. 1980); Matter of Quinn v. Genovese,
158 A.D 2d 602, 551 N.Y.S.2d B44 [2d Dept. 1990); Forrest v. Forrast, 131 A.D 2d 425, 516
N.¥.5 2d 78 [2d Dapt. 1867]; Lohmillar v. Lohmilier, 118 AD.2d 760, 500 N.Y.5.2d 151 {2d
Dept 1986); Rosenbiitt v. Rosenbiitl, 107 A.D.2d 202, 4B6 N.Y.S.2d 741 [2d Dept. 1985] ),
except where a deficlancy in the Initlal axamination, a potantial bias, or other cause has
been demonstrated (see, Bricker v. Powers, 186 A.D.2d 696, 801 N.Y.5.2d 816 {15t Dept.
1883, Sardefla v. Sardelia, 125 A.D 2d 384, 509 N.Y $.2d 109 [2d Dept, 1866) ). The
general rule that can be divined from these cases is that before such discovery is allowed, a
showing is required of some specific need for disclosure beyond the materallly of the
infarmation sought and Its general utility in liigating the issues.

The same policy should apply to a request for disclosure of the raw dala and noles of the
court-appainted neutral forensle psychalogist. Like the discovery that has routinely bean
denied, inspection of the raw data and notes, and their use on cross-examination, may add
to the relevant Information before the court, bul al a significant cost. Notes and raw data
contain the unfiltered, immediale impressions of the psychaologist, joited down in haste and
655 without the benefit of reflection. While the litigator sees in this the advantage of
investigating the thought process of the evaluator, the disclosure of such materlal is
potentially damaging, in very real ways, Lo the litigants and their refationships. Critically,
unlike the release of deta in other liligation, the parties here will conlinue io have a
relationship after the Instant iitigation Is concluded. In fact, iLis that relationship that is tha
subject of fhe Htigation L'ke ihe examinetions before trial at issue in P v P {83 Misc.2d at
704, 403 N.Y.S 2d 880) and Hunter v. Hunler (10 A.D.2d at 294, 186 N.Y S 2d 1008,
disclosure of raw data and notes may make the future refationship of the parties more
difficult, Even recognizing the importance of cross-examination as e means for finding the
truth, the future relationship of the parties should not be put at risk simply lo develop more
points for cross-examinalion

*509 This is particularly true when one recogrizes that it Is not the immediate impressions of
Lhe psychologist that are ultimately at Issue in the litigation, but the opinions he or she has
reached about the partles and their relationships with their chiloren. These opinions are
formulated nol simply by replicating the noles and lest data, but by evaiuating all of the
information and impressions gathered in the course of the invesligation in Eght of the
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expert’s professional lmining and experience. Thus, while reviewing the raw data and notes
may shed some light on the psychologlists thought process, it does not ultimately reach the
ceniral issue of the validity of the psychologist's conclusions [see. Feuermen v Fouerman
{112 Misc.2d 981, 865, 447 N.'Y S.2d 838 [Sup. Ct. Nassau Co ] 1982} Instead, what It does
is give the cross-exarniner the opportunily to discradit the psychologist's {astimony on the
basis of percelved Inconsistencies between tha noles and the conclusions, thereby turning
the iigation inte a lengthy and expensive critique of the psychologist's methedology, rather
than a test of the conclusions themsalves. The limited value of such cross-examination does
not justify the financial or emotional cost fo the parties and, particularly, the children.

Finally, as Just:ce McCaflrey noled in Feuerman, 112 Misc.2d at 865, 447 N.Y.S.2d BI8,
mmaking the raw data and notas avallable prior to trlal may have the uninlended consequence
of undermining the effectivenass of the neutral avalualions themselves. Psychologists who
know that their data and notes are ikely to be scrullnized may, understandably, be less
willing to commit to papar the imprassions they form in the course of their interviews with the
parties—impressions that may nol individually have a strong basls in evidence, but which
may, afier reflection, be a significant elemant of the mosaic that is refiecled In the repart. It is
the validity of the report, and, consequently, the soundness of the court's determination. that
will suffer in such circumstances, to {he vllimate delrimeni of the children. If the sitbatantial
benefil of such reports is 1o be maintaingd, this result must be avoided

inlight of afl this, it Is apparent o the court that pra-irlal disclosure of the notes and raw dala
of the court-appointed neutral ferensle psychologist is likely to make custody Itigation
lengthier and more expensive withaut providing any concomitant benefit sufficient to justify
its costs. Whila it would always be befter io have more informatian, |f there were no human
or financlal cost from oblaining it, that is not the case here, This is not to say that there are
no circumstances in *578 which such disclosure is waranted. The couri ig obligated to
axercise its discretion in each case 30 as to balanca the benefit lo be achievad by parmitling
such disclosure against the detriment it causes. As with the additional **656 evaluations at
issue in Rosenblif, 107 A.D 2d at 295-295, 486 N.Y.5.2d 741, a showing of bias or olher
reason o doubl the credibility of the report, other than mere displeasure with its result, would
cause tha balance 10 welgh in favor of disclosure. Thus, such requests shoukd be evaluated
in the same manner as reguests for additional psychologlcal examinations, and should be
granted only upon a ghowing, on the basis of ihe report itself or through extrinsic evidance,
of special circumstances, such as a deflciency in the report, a potential bias ar other cause

Here, the defendant has made no such showing. There ts simply nothing on the face of tha
taporl or In the facis thal have been relaied with respect ta ils development {hat would justify
inquity Into ils foundations. The defendant's motion for an order directing the court-appointed
neulral forensic psychclogist to disclose her notas and the raw data of the psychological
testing sha has conducted is tharafore denied. The court-appointed neutral forensic
psychologlst is directed, howaver, to producs her notes at the time of her teslimony, in the
avent that sufficlent cause is established at that time for the review of those noles by the
defendant's counsel.

The foragoing constitutes the decision and order of this court.?

All Citations

183 Misc.2d 502, 749 N.Y.5.2d 650, 2002 N.Y. Sitp Op. 22691

Footfnotes

1 Psychiatrists, as well as psychologists, are regularly appointed as neutral
forensic avaluators in custody cases. For cass of lerminology, and because In
this case the court-appointad neutral expart 18 a psychologist, the court will use
that term to refer (o the expert here. The gensaral principles discussed are
equally applicable to courl-appointed neutral forensic psychiatrisls

2 Appasently lhere no ethical restriction on such disclosure. as long as the
disclosura is made 1o another qualified professional (see. Nouryan and Weisel,
Essays on Creative problem Solving, When Ethics Collide. Psychologists,
Atlarneys and Disclosure, 36 Cal. W L.Rev. 125 [19398] ).

3 The court has considered tha following documents In reaching this decision
{1) the letter from Barry Abbott, Esq., to Naomi R. Duker, Esg., dated June 5,
2002; (2) the letier from Neomt R. Dukar, Esq., to the court, dated June 10,
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2002, {3) the letler from Barry Abboti, Esq , lo the court, daled June 11, 2002;
{4) the letter from Mark 5. Helwell, Esg.. to tha court, dated June 11, 2002; (5)
the letter from Mark §. Halwail, Esq., to the court, dated June 18, 2002, {6} the
lelter from the court lo counsel, dated June 19, 2002, (7) the jetler briet
submitted by Mark 5. Helwail, Esq., dated June 24, 2002, (8) the (etier brief
submitted by Barry Abbott, Esg., dated June 25, 2002; (9) the lefter brief
submitied by Naoml R. Duker, Esq., dated June 25, 2002; and the letter from
Bamy Abboti, Esg,, lo the couri, dated Juna 28, 2002
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Guidelines for Child Custody Evaluations in Family

Law Proceedings

American Psychological Association

Introduction

Family law proceedings encompass a broad range of issues,
including custody, maintenance, support, valuation, visita-
tion, relocation, and termination of parental rights. The
following guidelines address what are commonly termed
child custody evaluations, invalving disputes over decision
making, caretaking, and access in the wake of marital or
other relationship dissolution, The goal of these guidelines
is to promote proficiency in the conduct of these particular
evaluations. This narrowed focus means that evaluations
occurring in other contexts (e.g., child protection matters)
are not covered by these guidelines. In addition, the guide-
lines acknowledge & ciear distinction between the forensic
evaluations described in this document and the advice and
support that psychologists provide to families, children,
and adults in the normal course of psychotherapy and
counseling.

Although some states have begun to favor such terms
as parenting plan, parenting time, or parental rights and
responsibilities over the term custody (American Law In-
stitute, 2000, pp. 131-132), the substantial majority of legal
authorities and scientific treatises still refer to custody when
addressing the resolution of decision-making, caretaking,
and access disputes. In order to avoid confusion and to
ensure that these guidelines are utilized as widely as pos-
sible, these guidelines apply the term cusrody to these
issues generically, unless otherwise specified. It is no
longer the default assumption that child custody proceed-
ings will produce the classic paradigm of sole custodian
versus visiting parent. Many states recognize some form of
joint or shared custody that affirms the decision-making
and caretaking status of more than one aduli. The legal
system also recognizes that the disputes in question are not
exclusively marital and therefore may not involve divorce
per se. Some parents may never have been married and
perhaps may never even have lived together. In addition,
child custody disputes may arise after years of successful
co-parenting when one parent seeks to relocate for work-
related or other reasons. These guidelines apply the term
parents generically when referring to persons who seek
legal recognition as sole or shared custodians.

Parents may have numerous resources at their dis-
posal, including psychotherapy, counseling, consuitation,
mediation, and other forms of conflict resolution. When
parents agree to a child custody arrangement on their
own—as they do in the overwhelming majority (90%) of
cases (Melton, Petrila, Poythress, & Slobogin, 2007)—

there may be no dispute for the court 1o decide. However,
if parties are unable to reach such an agreement, the court
must intervene in order to allocate decision making, care-
taking, and access, typically applying a “best interests of
the child” standard in determining this restructuring of
rights and responsibilities (Artis, 2004; Elrod, 2006; Kelly,
1997).

Psychologists render a valuable service when they
provide competent and impartial opinions with direct rel-
evance to the “psychological best interests” of the child
(Miller, 2002). The specific nature of psychologists’ in-
volvement and the potential for misuse of their influence
have been the subject of ongoing debate (Grisso, 1990,
2005; Krauss & Sales, 1999, 2000; Melion et al., 2007).
The acceptance and thus the overall utility of psycholo-
gists” child custody evaluations are augmented by demon-
strably compelent forensic practice and by consistent ad-
herence to codified ethical standards.

These guidelines are informed by the American Psy-
chological Association’s (APA’s) “Ethical Prnnciples of
Psychologists and Code of Conduct™ (hereinafter referred
to as the Ethics Code; APA, 2002). The term guidelines
refers to statements that suggest or recommend specific
professional behavior, endeavors, or conduct for psychol-

This revision of the 1994 “Guidelines for Child Custody Evaluations in
Diverce Proceedings™ {(American Psychological Association, 1994) was
completed by the Committee on Professionsl Practice and Siwandards
{COPPS) and approved as APA policy by the APA Council of Represen-
tatives on February 21, 2009, Members of COPPS during the development
of this document were Lisa Drago Piechowski (chais, 2000), Erc Y,
Drogin {chair, 2007-2008), Mary A. Connell (chair, 2006), Nabil El-
Ghoroury {Board of Professional Affairs |[BPA] liaison, 2007-2008),
Michele Galietta, Terry S. W. Gock, Larry C. James (BPA liaison,
2004 =2006). Robert KinscherfT, Stephen J. Lally, Gary D. Lovejoy, Mary
Ann McCabe, Bonnie J. Spring, and Carolyn M. West. COPPS is grateful
for the support and guidance of the BPA and particularly 10 BPA Chairs
Cynthia A, Sturm (2009), Jaquelyn Liss Resnick {2008), Jennifer F. Kelly
{2007}, and Kristin Hancock (2006). COPPS also acknowledges (he
consultation of APA Practice Dircctorate staff’ Shirley A. Higuchi and
Alan Nessman, COPPS extends its appreciation o the APA Practice
Dircctorate staff who facilitaited both the work of COPPS and the revision
clionts: Lyon F. Bufka, Mary G. Hardiman, Omar Rehman, Geoffrey M.
Reed, Laura Kay-Roth, Emestine Penniman, and Ayobodun Bello.

Expiration: These guidelines are scheduled to expire 10 years from
February 21, 2009 (the date of their adoption by the APA Council of
Representatives). After this date, users are encouraged fo contact the APA
Practice Direcrorate to determine whether this document remains in effeet.

Correspondence concerning this article should be addressed 1o the
Practice Dirccrorale. American Psychological  Association, 750 First
Street, NE, Washingion, DC 20002-4242,
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ogists. Guidelines differ from standards in that standards
are mandatory and may be accompanied by an enforcement
mechanism, Guidelines are aspirational in intent, They are
intended to facilitate the continved systematic development
of the profession and 10 help facilitate a high level of
practice by psychologists. Guidelines are not intended 1o be
mandatory or exhaustive and may not be applicable 1o
every professional situation, They are not definitive, and
they are not intended to take precedence over the judgment
of psychologists.

l. Orienting Guidelines: Purpose of
the Child Custody Evaluation

1. The purpose of the evaluation is to assist
in determining the psychological best
interests of the child.

Rationale. The extensive clinical training of psy-
chologists equips them o investigate a substantial array of
conditions, statuses, and capacities. When conducting child
custody evaluations, psychologists are expected to focus on
factors that pertain specifically 10 the psychological best
interests of the child, because the court will draw upon
these considerations in order to reach its own conclusions
and render a decision,

Application.  Psychologists strive to identify the
psychological best interests of the child. To this end, they
are encouraged 10 weigh and incorporate such overlapping
factors as family dynamics and interactions: cultural and
environmental variables; relevant challenges and aptitudes
for all examined parties; and the child’s educational, phys-
icul, and psychological needs.

2. The child’s welfare is paramount.

Rationale. Psychologists seek to maintain an ap-
propriate degree of respect for and understanding of par-
ents’ practical and personal concerns; however, psycholo-
gists are mindful that such considerations are ultimately
secondary to the welfare of the child.

Application,  Parents and other parties are likely
to advance their concerns in a forceful and contentious
manner, A primary focus on the child’s needs is enhanced
by identifying and stating appropriate boundaries and pri-
orities at the owtset of the evaluation. Psychologists may
wish to reflect upon their own attitudes and functioning at
various points during the course of the evaluation to ensure
that they are continuing to maintain an optimal focus on the
child’s welfare.

3. The evaluation focuses upon parentin
attributes, the child’s psychological needs,
and the resulting fit.

Rationale. From the court’s perspective, the
most valuable contributions of psychologists are those that
reflect a clinically astute and scientifically sound approach
1o legally relevant issues. Issues that are central to the
court’s ultimate decision-making obligations include par-
enting attributes, the child’s psychological needs, and the

resulting fit. The training of psychologists provides them
with unique skills and qualifications 10 address these issues.

Application.  Psychologists attempt to provide
the court with information specifically germane to its role
in apportioning decision making, caretaking, and access.
The most useful and influential evaluations focus upon
skills, deficits, values, and tendencies relevant to parenting
attributes and a child’s psychological needs. Comparatively
little weight is afforded to evalsations that offer a general
personality assessment without attempting to place results
in the appropriate context. Useful contextual considerations
may include the availability and use of effective wreatment,
the augmentation of parenting atiributes through the efforts
of supplemental caregivers, and other factors that could
affect the potential impact of a clinical condition upon
parenting.

Il. General Guidelines: Preparing for
the Custody Evaluation

4. Psychologists strive to gain and maintain
specialized competence.

Rationale. Laws change, existing methods are
refined, and new techniques are identified. In child custody
evaluations, general competence in the clinical assessment
of children, adults, and families is necessary but is insuf-
ficient in and of itself. The court will expect psychologists
to demonstrate a level of expertise that reflects contextual
insight and forensic integration as well as testing and
interview skills.

Application.  Psychologists continuously strive
to augment their existing skills and abilities, consistent
with a career-long dedication 1o professional development.
Although psychologists take care to acquire sufficient
knowledge, skill, experience, training, and education prior
to conducting a child custody evaluation, this acquisition is
never complete. An evolving and up-to-date understanding
of child and family development, child and family psycho-
pathology, the impact of relationship dissolution on chil-
dren, and the specialized child custody literature is critical
1o sustaining competent practice in this area. Psychologists
also strive to remain familiar with applicable legal and
regulatory standards, including laws governing child cus-
tody adjudication in the relevant state or other jurisdiction.
Should complex issues arise that are outside psychologists’
scope of expertise. they seek to obtain the consultation and
supervision necessary to address such concerns.

5. Psychologists strive to function as
impartial evaluators.

Rationale. Family law cases involve complex
and emaotionally charged disputes over highly personal
matters, and the parties are often deeply invested in a
specific outcome, The volatility of this situation is often
exacerbated by a growing realization that there may be no
resolution that will completely satisfy every person in-
volved. In this contentious atmosphere, it is crucial that
evaluators remain as free as possible of unwarranted bias or
partiality.
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Application.  Psychologists are encouraged to
monitor their own values, perceptions, and reactions ac-
tively and to seek peer consultation in the face of a poten-
tial Joss of impartiality, Vigilant maintenance of profes-
sional boundaries and adherence to standard assessment
procedures, throughout the evaluation process, will place
psychologists in the best position to identify variations that
may signal impaired neutrality.

6. Psychologists strive to engage in culturally
informed, nondiscriminatory evaluation
practices.

Rationale. Professional standards and guidelines
articulate the need for psychologists to remain aware of
their own biases, and those of others, regarding age, gen-
der, gender identity, race. ethnicity, national origin, reli-
gion, sexual orientation, disability, language, culture, and
socioeconomic status. Biases and an auendant lack of cul-
turally competent insight are likely to interfere with data
collection and interpretation and thus with the development
of valid opinions and recommendations.

Application.  Psychologists strive to recognize
their own biases and, if these cannot be overcome, will
presumably conclude that they must withdraw from the
evaluation. When an examinee possesses a cultural, racial,
or other background with which psychologists are unfamil-
iar, psychologists prepare for and conduct the evaluation
with the appropriate degree of informed peer consultation
and focal literature review. If psychologists find their un-
familiarity to be insurmountable, the court will appreciate
being informed of this fact sooner rather than later,

7. Psychologists strive to avoid conflicts of
interest and multiple relationships in
conducting evaluations.

Rationale. The inherent complexity, potential for
harm, and adversarial context of child custody evaluations
make the avoidance of conflicts of interest particularly
important. The presence of such conflicts will undermine
the court’s confidence in psychologists’ opinions and rec-
ommendations and in some jurisdictions may result in
professional board discipline and legal liability.

Application.  Psychologists refrain from taking
on a professional role, such as that of a child custody
evaluator, when personal, scientific, professional, legal,
financial, or other interests or relationships could reason-
ably be expected to result in (a) impaired impartiality,
competence, or effectiveness or (b) exposure of the person
or organization with whom the professional relationship
exists to harm or exploitation (Ethics Code, Standard 3.06).
Subject to the same analysis are multiple relationships,
which occur when psychologists in a professional role with
a person are simultaneously in another role with that per-
son, when psychologists are in a relationship with another
individual closely associated with or related to that person,
or when psychologists promise to enter into another future
relationship with that person or with another individual
closely associated with or related to that person (Ethics

Code, Standard 3.05). Psychologists conducting a child
custody evaluation with their current or prior psychother-
apy clients and psychologists conducting psychotherapy
with their current or prior child custody examinees are both
examples of multiple relationships. Psychologists' ethical
obligations regarding conflicts of interest and multiple re-
lationships provide an explainable and understandable ba-
sis for declining court appointmenits and private referrals,

lll. Procedural Guidelines: Conducting
the Child Custody Evaluation

8. Psychologists strive to establish the scope
of the evaluation in a timely fashion,
consistent with the nature of the referral
question,

Rationale. The scope of a child custedy evalua-
tion will vary according to the needs of a particular case
and the specific issues psychologists are asked to address.
Referral questions may vary in the degree to which they
specify the desired parameters of the evaluation. Failure to
ensure in a timely fashion that an evaluation is appropri-
ately designed impairs the utility and acceptance of the
resulting opinions and recommendations.

Application. Before agreeing to conduct a child
custody evaluation, psychologists seek when necessary to
clarify the referral question and to determine whether they
are potentially able to provide opinions or recommenda-
tions. It may be helpful 1o have psychologists’ understand-
ing of the scope of the evaluation confirmed in a court order
or by stipulation of all parties and their legal representa-
tives.

9. Psychologists strive to obtain
appropriately informed consent.

Rationale.  Obtaining appropriately informed
consent honors the legal rights and personal dignity of
examinees and other individuals. This process allows per-
sons to determine not only whether they will participate in
a child custody evaluation but also whether they will make
various disclosures during the course of an examination or
other request for information.

Application. When performing child custody eval-
uations, psychologists attempt to obtain informed consent
using language that is reasonably understandable to the ex-
aminee. If the examinee is legally incapable of providing
informed consent, psychologists provide an appropriate ex-
planation, seek the examinee’s assent, consider the prefer-
ences and best interests of the examinee, and obtain appro-
priate permission from a legally authorized person (Ethics
Code, Standards 3.10 and 9.03). Psychologists are encouraged
to disclose the potential uses of the data obtained and 1o
inform parties that consent enables disclosure of the evalua-
tion's findings in the context of the forthcoming litigation and
in any related proceedings deemed necessary by the coun.
Psychologists may find it helpful to extend a similar approach
to persons who provide collateral information (e.g.. relatives,
teachers, friends, and employers) even when applicable laws
do not require informed consent per se.
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10. Psychologists strive to employ multiple
methods of dgl:lfa gathering.

Rationale. Muliiple methods of data gathering
enhance the reliability and validity of psychologists’ even-
tual conclusions, opinions, and recommendations. Unique
as well as overlapping aspects of various measures contrib-
ute to a fuller picture of each examinee’s abilities, chal-
lenges, and preferences.

Application.  Psychologists strive to employ op-
timally diverse and accurate methods for addressing the
questions raised in a specific child custody evaluation.
Direct methods of data gathering typically include such
components as psychological testing, clinical interview,
and behavioral observation. Psychologists may also have
access o documentation from a variety of sources (e.g.,
schools, health care providers, child care providers, agen-
cies, and other institutions) and frequently make contact
with members of the extended family, friends and acquain-
tances, and other collateral sources when the resulting
information is likely to be refevant. Psychologists may seek
corroboration of information gathered from third parties
and are encouraged to document the bases of their eventual
conclusions,

I1. Psychok:?isfs strive to interpref
assessment data in a manner consistent with
the context of the evaluation.

Rationale. The context in which child custody
evaluations occur may affect the perceptions and behavior
of persons from whom data are collected, thus altering both
psychological test responses and interview results. Unreli-
able data result in decreased validity, a circumstance that
enhances the potential for etroncous conclusions, poorly
founded opinions, and misleading recommendations.

Application.  Psychologists are encouraged to
consider and also to document the ways in which involve-
ment in a child custody dispute may impact the behavior of
persons from whom data are collecied. For example, psy-
chologists may choose to acknowledge, when reporting
personality test results, how research aon validity scale
interpretation demonstrates that child custody litigants of-
ten display increased elevations on such scales.

12, Psychologists strive to complement the
evaluation with the appropriate combination
of examinations.

Rationale. Psychologists provide an opinion of
an individual’s psychological characteristics only after they
have conducted an examination of the individual adequate
1o support their statements and conclusions (Ethics Code,
Standard 9.01(b)). The only exception to this rule occurs in
those particular instances of record review, consultation, or
supervision (as opposed, in each case, to evaluations) in
which an individual examination is not warranted or nec-
essary for the psychologist’s opinion (Ethics Code. Sian-
dard 9.01(c)). The court typically expecis psychologists 1o
examine both parents as well as the child,

Application. Psychologists may draw upon the
court’s resources to encourage relevant parties 10 partic-
ipate in the child custody evaluation process, If a desired
examination cannot be arranged, psychologists docu-
ment their reasonable efforts and the result of those
efforts and then clarify the probable impact of this
limited information on the reliability and validity of
their overall opinions, limiting their forensic conclusions
and any recommendations appropriately (Ethics Code,
Standard 9.01(c)). While the court eventually will have
no choice but 1o make a decision regarding persons who
are unable or unwilling to be examined, psychologists
have no corresponding obligation. Psychologists do have
an ethical requirement to base their opinions on infor-
mation and techniques sufficient to substantiate their
findings (Ethics Code, Standard 9.01(a)) and may wish
to emphasize this point for the court’s benefit if pressed
to provide opinions or recommendations without having
examined the individual in question. When psycholo-
gists are not conducting child custody evaluations per se,
it may be acceptable to evaluate only one parent, or only
the child, or only another professional’s assessment
methodology, as long us psychologists refrain from com-
paring the parents or offering opinions or recommenda-
tions about the apportionment of decision making, care-
taking, or access. Nonexamining psychologists also may
share with the court their general expertise on issues
relevant to child custody (e.g., child development, fam-
ily dynamics) as long as they refrain from relating their
conclusions to specific parties in the case at hand.

13. Psychologists strive to base their
recommendations, if any, upon the
psychological best interests of the child.

Rationale, Not every child custody evaluation
will result in recommendations. Psychologists may con-
clude that this is an inuppropriate role for a forensic
evaluator or that available data are insufficient for this
purpose. If a recemmendation is provided, the court will
expect it to be supportable on the basis of the evaluations
conducted.

App'l'cafl'on. If psychologists choose 10 make
child custody recommendations. these are derived from
sound psychological data and address the psychological
best interests of the child. When making recormmendations,
psychologists seek to avoid relying upon personal biases or
unsupperted beliefs. Recommendations are based upon ar-
ticulated assumptions, interpretations, and inferences that
are consistent with established professional and scientific
standards. Although the profession has not reached consen-
sus about whether psychologists should make recommen-
dations to the court about the final child custody determi-
nation (i.e., “vltimate opinion” testimony), psychologists
seek to remain aware of the arguments on both sides of this
issue (Bala, 2005; Erard, 2006; Grisso, 2003; Heilbrun,
2001; Tippins & Wittman, 2005) and are able to articulate
the legic of their positions on this issue.
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14, Psychologists create and maintain
professional records in accordance with
ethical and legal obligations.

Rationale. Legal and ethical standards describe
requirements for the appropriate development, mainte-
nance, and disposal of professional records. The court
expects psychologists providing child custody evaluations
1o preserve the data that inform their conclusions. This
enables other professionals 10 analyze, understand, and
provide appropriate support for (or challenges to) psychol-
ogists’ forensic opinions.

Application,  Psychologists maintain records ob-
tained or developed in the course of child custody evalua-
tions with appropriate sensitivity to applicable legal man-
dates, the “Record Keeping Guidelines™ (APA, 2007}, and
other relevant sources of professional guidance. Test and
interview data are documented with an eye toward their
eventual review by other qualified professionals,
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SUNMMARY—=Mest parents who live apart negotiate custody
wrrangements on their own or with the help of lawyers,
medintars, or other professionals. However, psychologists
and other mental health professionals increasingly have
become involved in evaluating children and fumilies in
eustody disputes, becanse of the large number of separat-
ed, divorced, and never-married parents and the sub-
stantial conflict that aften accompanies the breakup of a
SJamily, Theoretically, the law guides and controls child
eustody evaluations, but the prevailing custody standeard
(the “best interests of the child™ test) is a vague rule thet
directs judges to make decisions unique to individual cases
according to what will be in children’s futnre (and wnde-
Jined) best interests. Furthermore, state staiutes typically
affer only vague guidelines as to how judges (and evalue-
tors) ure to assess parents and the merits of their cuses,
and how they should ultimately decide what custody ar-
rangements will be in a child’s best interests. In this vac-
unm, custody evaluators typically administer to parents
and children an array of tests and assess them through less
Jormal means including interviews and observation. Sadly,
we find that (a) tests specifically developed 1o assess
eqriestions relevant to cllstod_}' tire r:omph.'le!y inmh.-quu te on
scientific grounds; (b} the cluims of some anvinted experts
about their fuvorite construets (e.g., “purent alienution
syndrome ™) are equally hollow when subjected 1o scientific
serutiny: {c) evaluators should question the use even of
well-established psyehological meusures (e.g., measures of
intelligence, personality, psychopathology, und academic
achicvement) because of their often limited relevence to
the questions before the court; and (d) little empirical data
exist regarding other important and controversial issues
(e.g., whether evaluators should solicit children's wishes
about custady; whether infants and toddlers are harmed

Address correspondence to Robert £, Emery, Depariment of Pay-
chology, Gilmer Hall, Box 100400, University of Virginin, Char-
lottesville. VA 2200 4100; ¢-muil: ree@vieginin.edn,

Visine G- Nieniler 1

or helped by overnight visits), suggesting e need for firther
seientific investigation.

We see the system for resolving custody disputes as
deeply flawed, for reasons that go beyond the problem of
limited seience. The coupling of the vagne “best interests
of the child” test with the American adversary system of
Justice puts judges in the position of trying to perform an
impossible task, and it exacerbates parental confliet and
problems in purenting and coparenting, which psycho-
logical science clearly shows to he key fuctors predicting
children’s psychological difficulties in response to their
parents’separation and divorce,

Our analysis of the flawed system, together with our de-
sire to sharply limit custody disputes and custody evalua
tions, leads us to propose three reforms. First, we urge
continwed efforts to enconrage parents to reach f'usmd)'
agreements on their own—in divorce mediation, through
collaborative ke, in good-faith attorney negotiations, in
therapy, und in other forums. Some such efforts have been
demonstruted to improve parent-purent and parent-child
relutionships long after diverce, and they embrace the
philosophical position that, in the absence of abuse or ne-
glect, parents themselves shonld determine their children's
best interests after separation, just as they do in marrioge.
Second, we urge state legislatures to move toward adopting
more clear and determinative custody rules, « swep tha
would greatly clarify the terms of the marriage contract,
liniit the need for custody evaluations, and sharply narrow
the scope of the evaluation process, We find particnlar merit
in the propased “approximation rule” (recently embraced
by the American Low Institute), in which postdivoree
parenting arrangements would approximate parenting in-
volvement in marriuge. Third and finally, e recommend
that custody evaluators follow the luw and only offer
opinions for which there is an adequate scientific basis.
Related to this, we urge professional bodies to enuet more
specific standurds of practice on this and related issues,

Copyright £ 2005 Anencan Paychalagical Society 1
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INTRODUCTION

Child custody disputes can cotail any number of emotionally
wrenching circumstlances. The prototypical case involves mar-
ried parents who separate and, in the heat of divorce, cannet
reach an agreement abwout where and how their children should
live. In other cases, o marital or cobabiting relationship dis-
solves before o child is born and parents must negotiate custody
without the benefit of o shared history of parenting. Cuslody
disputes also can surface years after a break-up, for example
when a parent relocates, an adoleseent wants 1o change living
arrangements, or parents have problems with a difliculy ¢hild.

Child custody disputes also are not limited o conflicts be-
tween biological parents. Grandparents may dispute custady of
their grandebildren with their own children, birth parents may
contesl custody in the conlext of utl()pli(m, or same=sex couples
may dispule custody with each other or a biological paren.
Finally, infidelity and genetic testing, as well as technological
and sucial innovations in conceplion and childbearing, can
create nightmarish scenarios in which biological and social
parenls can end up disputing custedy (Schwartz, 2003), Our
focus here is on child custody disputes between parting parents,
whether married or not, but many of the same issues and con-
cerns apply across these different eircumstances,

Our initial mission for this monograph was simply 1o crilique
the psycholegical science underpinning child custody evalua-
tions. We make such a eritique in the section titled “The
{Limited) Science of Custody Evaluations.” However, the sub-
Jeelof child enstody disputes is complicuied by many emotional,
praclical, and legal issues that are of interest and relevance to
psychologists. We therefore have broadened the scope of the
reporl lo consider these more general issues, particulacly de-
velopments in child custody law, allernative dispute resolution,
ethics, and socielal values ubout family life. OF course, psy-
chological seience is our primary focus, and one: of the strongest
findings of basic research in this area is hat childeen fare better
in separation and divorce il parental conflict is minimal or al
least contained mad if children maintain a good relationship with
al least one, and preferably both, of their pavents (Emery, 1982,
19990, 2004). [In other words, the process of family dissolution
and the nature of continuing family relationships are more im-
portant to children’s mental health than is the siructure of any
particular custody arrangement.

This finding, together with our mnalysis of the context of
custody dispules, leads us o call Tor three sets of reforms. First,
we encourage continued efforts 1o promote the private selile-
ment of ¢hild custody dispules through education, good-faith
negoliation, and alternalive dispule resolution. Private setile-
ment of custody disputes can reduce conllict; it can encourage
more covperative, eugoing relationships between coparents; nnd
it can fucililate positive relationships between children and both
ol their parenls, Second, we suppeorl elforts 1o muke child cuos-
tody luw more clear and determinative, in order o substantially

reduce the number of custody disputes. Third, in disputes tha
reimain contested, we would limit mental health expert testimony
only 10 opinions clearly supported by psychological scienee, a
circumstance that unfortunately does not characterize some of
today’s practice, This final point is not so much a calt for a reform
as o recommendation that expert witnesses in custody evalua-
lions conform 1o existing standards lor expert lestimony,

The Deer-Doe Case

We invite the reader lo begin to consider the many emotional,
legal, empirical, and value conflicts involved in child custody
disputes with a hypothetical cuse, We revisit this case at
poinls throughout the monugraph to llustrate and anchior our
discussion.

June und Joha Deer-Doc, both 39 years old, have two children:
lsubella, a 10-year-eld girl in the Tourth grude, and Carlos, a 3-
yuit-old boy who attends preschool bun spends most of the day at
home with his mother, Jane continued to work full time as a cer-
tilied public accountant after Tsabelln was born, but, with John's
reluctont agreentent, she quit work after Carloss birth, John, a
moderately successlul computer engineer and self-described
highly involved father, says thit he bad expected Jane Lo return to
work afier o year or two at home with the children.

Jane and John agreed that they had longstunding conilicts about
parenting, finances, and sexuality. John tred repeatedty 1o get Jane
W address their unhappiness by seeing o mardiage therapist,
Jane wus open to therapy bt also accepting of an imperfect
marringe, Jane's aceeptunee ended, however, when she Jearmed of
John's
2-year-long affir with a coworker. She immediately conlacted an
alturney, umd shorly thereafler, John lefi the howse al her request,

In their subsequent regotiations, June indicated her desire for a
divoree, and John ugreed. He hoped to remarry soon and wanted the
chikdren with him half of the time. Jane countered that Jobn should
have the children no more than every other weekend, consistent
with his “minimal™ involvement during theie marriage, and she
further insisted that their children have no comtaet with his *friend.”

In the 3 months alter her parents” separated, [sabella relused 1o
see ber futher exeopt on a couple ol occasions. She continued to do
well in school bt was extremely angry with her father for
“cheating on my mmber” Carlos asked foe his father repeaedly in
the duys ael weeks afier the separntion but dif so less after secing
his father only sporadically during this lime, His preschool
teachers complained that Carlos had become very agpressive in
sehwol and had begun 1o wet and soil himsell again.

How can psychological seientisis help families like the Deer-
Does? As we will review in this monograph, there is good re-
search to help us better understand children, diverce, aml
cuslody condlicts, and there is some reasonably strong evidence
on some suceessi! interventions. Unfortunately, very linle
research has been condueted direetly on legal issues in the
custody context, including child custody evaluations.
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DEMOGRAPHICS OF FAMILY STRUCTURE, CUSTODY
DISPUTES, AND CUSTODY ARRANGEMENTS

The stracture of American families changed dramatically in the
lutter part of the 20ih century. As indicated in Figure 1, divoree
rates rended upward in the Uniled States throughout the 1900s
and, following a rapid rise in the late 1960s, peaked in 1981
hefore Wurning downward (Bramlett & Mosher, 2002).

Other key elements of the dentographic story include an ov-
crage risk of divorce of somewhat less than 50%, higher divoree
rales for Alrican Americans, lower rates for Asian Americuns,
and the declining risk for divorce as o function of years in
marriage (Bramlett & Mosher, 2001; see Fig, 2). About 60% of
divorces involve children (Clarke, 1995), and about ball take
place in the first 7 years of marriage (sce Fig. 2), so that children
are likely to be young when mariages end and custody is dis-
puted (Furstenberg, Peterson, Nord, & Zill, 1983), As we dis-
cuss laler, special concerns arise aboul enstody for infunts,
toddlers, and, 1o a lesser extent, pn-.ei(‘h(mh‘r:i.

Unmarried Parents
Over 40% of children born to married parents are expected 1o
experience the divorce of their parents (Bumpass, 1984; U5,
Bureau of the Census, 1992), and the qualification *born 10
married parenls” is an bnportant one, In 2002, 34% of all
children in the Uniled States were bora outside of murriuge
(Martin et al., 2008). In fuct, the apparent decline in divoree
since 1981 may be attributable o at-risk individuals and cou-
ples sel-sclecting out of legal marriage and chililbearing, Rapid
inereases in nonmarilal childbirth did not stabilize until about
1990, and eohabitation (which is more difficull w0 track} up-
parently is continting lo increase in frequency.

The hest estimates suggest that about hall of chiklren born
outside of marringe actually are born to unmarried but cohab-
iting parents (Sigle-Rushton & MeLanahan, 2002), and cohab.

o =]

£

Rate per 1,000 Population
[10) (%)

-t

0 l

L) T
1860 1880 1980 2000

1900 1920 1940 1960

Year

Fig. 1. Annusl U.S, divoree votes from 1867 10 2000 (based on Bramlett &
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Fig. 2. Hisk of divaree over the fieat 20 years of mareriage, by efhnicity
(hared on Benmlent & Maosher, 2001},

iling unions are more likely to dissolve than legal marriages arc.
Forty-nine percent of cohabiling relalionships end within 5
years, whereas 20% of lirst marringes dissolve within 5 years
{Bramlen & Mosher, 2002), Although we know of no dala re-
gurding how many disrupled cohabilations involve parents and
their hiological children, the disruption of relationships between
wmnarried parents clearly is an important and growing arca for
rescarch on child custody disputes.

Child Custody Disputes

There is no geod national data on how many custody disputes
arise when divoreing, colwbiting, or unmarried parents parl or on
how many such disputes erupt years afier the break-up {which
may be o more common circumislanee). Whalt is clear is that courls
are overwhelmed by the huge number of families separating,
divorcing, and dispuling cuslody. 1n 1995, domestic-relations
disputes, which include but are not limited to child custody
litigation, accounted for one quarter of all legal filings, making
this the largest category of court action (Ostrom & kauder,
1996). Other evidence indicates that custody dispules Torm
the largest percenlage of domestie-relations cases (Seliepand,

2004}

Child Custody Decisions

The besi evidence on how child custody is decided in the context
ol divorce comes from Maccoby and Mnookin's (1992) study of
1,124 families with children in which the parents filed for divoree in
two Calilomnia counties in ke middle 1980s. As illusirated in
Figure 3, most of these cases were setthel outside of contd, s over
three quarters of custody armangements were negotialed either
by the parents themselves or through their lawyers, Since 1981,
California law hos mandated that mediation be attempled before
a custody hearing can be held before a judge; an additional [19% of
the cases were seltled in mediation, while 5% of the cases
went the next step up in the hicrarchy of legal conflict—a custody
evalualion—helure reaching a settlement. Only 455 of cases went lo
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Fig, 3. Perceol of 1,124 fumtilies in two Califoroia comfies settling di-
voree custody using various methods, during the mid< 19808 (hased on
Mauccoby & Mnookin, 1992, p. 1371

trinl, and most of these were settled during the trial process. A judge
decided less than 29 of the eases {(Moceoby & Mncokin, 1992).

The generality of these findings is limited hy the 1wo-county
sampling, as well as by rapidly changing lows and societal ex-
pectations. Still, the data highlight several patterns obscrved
across the United States and much of the industrialized world
(Fwery, 19991; Pryor & Rodgers, 2001). Firsl, many parents
experience al least a mild degree of conflict surrounding child
cuslody, and conllicl is substantial in a signilicant subsel of cases.
Combining legal indicators and sell-reporied conflict measures,
Maceoby and Mnookin (1992) estimated that 515 of divorces
involved negligible conflict over issues related (o custody. while
24% had mild conflict, 10% substantial conflicl, and 15% intense
conflict. Seeond, as is the case with other litigation, musl custody
disputes are decided outside of the couriroom. Third, allernative
dispute resolution methods such as mediation increasingly are
uscd, ofien successlully, in an attempt to seitle disputed cases.
Fourtli, mental health professionuls oflen are involved in child
cuslody conllicts as mediators, custody evalnators, or therapists
(nlthough the last role is not reflected in these dala).

The importanee: of ench of these patierns is multiplied by high
rates of separation and divoree, custody disputes between co-
habiting and never-married parents, and the polential for con-
flict throughout the duration of the children’s clildhood. This
means that (a) even il they represent a minority of cases, large
numbers of children are exposed 1o substantial or intense pa-
rental and legal conflict in the midst of their parents’ separation;
{b) judges fuce the prospeet of spending a great deal of their time
hearing custody cases; () alternative dispute resolution and
custody evaluations have become imporlant parts of the process;
and (d) mental health professionals are becoming increasingly
involved in the clild euslody arena in a variely of ways.

Child Custedy Arrangements Following Sepuration and
Divorcee

Although luws, definitions, and terms vary from state Lo slale,
mosl of the key aspects of child custody arrangements are
caplured by the following concepts:

o Legal custody refers 1o purental authority or decision making.
In cases of sole legal custody, one parent has the right o make
major decisions aboul the children’s lives, especially
schooling, elective medical care, and religious wraining.
When joint legal custody is in effect, both parents share these
major decisions, while each parent makes day-to-day deci-
sions aulonomously when the children are with her orhim, In
some cases, the courl will assign more specilfic decision
making over day-lo-day matiers 1o one or hoth parents.

o Physical custady refers 1o the time children actually spend
with their parents. In cases of primary physical custody, the
children spend the majority of their time with one parent and
generally “visit” (o lerm many find pejorative) wilh the
“nonresidential parent” on some agreed-to sehedule {e.g.,
one evening during the week and every other weekend). In
cases of joint physical custody, children spend close lo equal
amounls of time with both parents. Although there is no
uniform definition of joint physical custody. many cousider
it 10 be @ minimum of an average of lwo overnights per week
(Maccoby & Mnookin, 1992). This definition is consistenl
with child-support luws in 28 stales that lower support ob-
ligations for joiml physical custedy arrangements and oflen
define joinl physical custody at about 100 overnights per year
(Elrod & Spector, 2004).

o Split custody refers 10 circumstances in which cach parent
has sole physicsl custody of ut teast ene child—that is, when
siblings are split up between their parents,

Single Mothers and Single Fathers

The United States Census Bureau generally does not track joim
physical custody, but instead lists children as Living with two
martied pareits, a single mother, a single father, or in some other
arrangement. In 2002, of all children living with a single parent,
just over 828 lived with a single mother while approximately
£8¢% lived witl a single father (Fields, 2003). This percentage of
children living with a single father represents an increase over
the historical level of about 109 (Meyer & Garasky, 1993).
Interpretation of these census dua, however, is clouded by
several Tactors including (n) renarriage, us chillren whe live
with remarried parents are counted as living in o lwo-parent
houschold; (b} cohabitation, as many “single™ parems live witlia
partner, including 11% of single mothers aml 339 of single
[athers in 2002 (Fields, 2003); and (¢) reason for single-parent
slalus, as the category includes separated, divoreed, never-
married, und widowed parents. Another limitation is that joini
physical {or legal) custody is not routinely documented.

Joint Custody

Joint custody (a term that confounds legal and physical custody)
has heen a much-discussed and much-debated coparenting ar-
rangement since the 1980s (Folberg, 1991). Later, we discuss
evidenee aboul the well-being of children living in joint cuslody.
Qur present lask is (o estimale ils prevalence,
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We kiow of three national estimates of the frequency of joint
custody (Child Trends, 2002; Clarke, 1995; Donnelly & Fink-
elhor, 1993), the best coming [rom special supplemental 1998
United States Census data (and also 1994 and 1996 data that
provide essentially the same results). In this analysis, 65% of
mothers had sole physical and legal custody, 109 had sole
physical and joim legal custody, 11% of fathers had sole phys-
ical custody (with either joinl or sole legal custody), 9% of
parents had joint physical and legal custody, and 5% had split
custody or sume other arrangement (Child Trends, 2002). Thus,
about 75% of children not living with both parenis lived pri-
marily with their mothers, approximately 10% lived peimarily
with their fathers, nbout 109% lived in joinl physical custody, and
another 5% lived either in split custody or in some other ar-
rangemenl. Although some people argue that jeint physical
custody is becoming [far more comnion, no trends for increased
prevalence belween 1994 and 1998 were lound in the census

data (Child Trends, 2002),

Historical Trend Evidence and Joint Custody

Historical duta from Wisconsin demonstrate the imporiance of
distinguishing legal custody and physical custorly, and also
make us suspeet that joint legal custody is hecoming consider-
ubly more common than suggested by the census estimates. A
review of 9,500 Wisconsin divoree setilements between 1980
und 1992 revealed that sole physical cuslody to futhers re-
mained stable during these years while sole physical cuslody to
mothers declined (see Fig. 4). Joint physical eustody rose from
2% 10 149 of the Wisconsin cases, while joint legal custody
increased from 18% 10 81% (Melli, Brown, & Cancian, 1997).
Our experience leads us 1o believe that this dramatic increase in
joint Jegal custody and more modest inerease in joinl physical
custody have also occurred in many other stales. Estimates [rom
1990 data gathered hy the National Center for Health Statistics
(Clarke, 1995) also supporl this suggestion, as dilferent stales
repured widely varying rotes of joint custody (legal and physical
cuslody were not distinguished)—lor example, 49 percent in
Nebraska compared with 44% in geographically and politically
similar Kansas.
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Fig. 1. Percentage of custody arvangements in Wisconsin diverees [rom
1980 1o 1992 (data were collected across calendar years; thus 1982 eefers
1o 19882, ete.: bosed on Melli, Brown, & Concian, 1997).
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Changes in Custody Arrangements

Custody arrangenents change over time, und legal agreements
olten do not correspond to de facto residence. The best evidenee
on these points also comes from Maceoby and Mnookin’s (1992)
longitudinal study. For 783 cases where complete dala were
oblained during the 3-year study, initial legal agreements des-
ignated the lollowing custedy arrangements inthe two Californin
counties: 66% sole mother custody, 9% sole father custody, 21%
joint physical custody, and 4% splil custady, Shorily afler the
divorce decree was filed, however, only 52% of the cases with
designated joint physical custody actually had a de fucto joinl
physical custody. Among the 48% ol the joint physical cases in
which the living silualion was not consistenl with the legal
agreement, most involved sole mother physical custody. Of cases
with designated mother custody, 87% lollowed that arrangement
in praciice, as did 829 of father custody agreements, bul only
359 of splil-custody agreements actually conformed 1o thal
arrangemenl.

Three years later, only 415% of legally designated joint phys-
ical custudy cases actually conformed 10 that arrangement,
compared (0 85% of cases with designated mother custody, 71%
of cases of luther custody, and 319 of splil custody awards
{(Maccoby & Mnookin, 1992). The absolute percentages of the
four Lypes of custody arrangements 3 years after the divoree
decree were similar to the initial arrangements, bot the longi-
tudinal analysis demonstrated that many families shilied out of
their original custody arrangements and into new ones,

CUSTODY LAW AND CHILD CUSTODY EVALUATIONS
IN PRACTICE

Later, we consider broad conceplual issues related to child
custody luw and custody evaluations. We begin, however, with
a hriel overview of the current legal landscape and a minimal
crilique,

The **Best Interests of the Child*® Standard

Each state legislature in the United Siates controls its own child
custody law, and laws can vary considerably [rom slale to stale,
Still, every stale law indicates that custody decisions are to he
made aceonling 1o “best interests of the child” standard, the
principle that judicial determinations should be hased on cach
child’s unique Tuture best interests (Flrod & Spector, 2004),
Many mental health professionals npplatsd this “hest interests of
the child™ standard as being responsive to individual children
and families. We differ. Individualized decision making is ap-
pealing on the surface, bul we are deeply concerned that a
standard vague enough tv be interpreted differemtly for each
family that comes belore the courl (1) encourages parents lo
enler inte custody dispules {thereby incressing parental con-
flict), beeause the outcome of a court hearing is difficull o
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predict; and (b} altows Tor bias to intrude in the exercise of ju-
dicial liseretion.

For reasons we do not fully understand, the law apparently has
interpreted ehildren'’s best interests to he primarily their hest
psychologien] interests (as opposed to other possibilities such as
their economic, educational, or medical inerests), This is evi-
dent in the various factors deemed relevant to children's best
inlerests lsted in most state laws, which typically are rooted in
the Uniform Marringe and Divorce At (1979), which lists the
fotlowing:

o The wishes of the children’s parent or parents as w their
custody

e The wishes of the children regarding their custadian

e The interaction and interrelationship of the children and
their parent or parents, their siblings, and any other person
who may significantly affect the children’s best interests

s The childrews adjustment Lo their home, school, and com-
munily

o The mental and physical health of all individuals involved

Recawse child custody laws differ from stale 1o state, some
lactors designed 1o be considered by judges are idivsyneratic 1o
one or enly a handlul of states. South Carolina, for example,
lakes into aceount the religious beliels and commitment of the
purents, while Alabama, Florida, Michigun, North Dokota, and
Utah consider parents’ =
children’s best interests. One of the gouls of a child custody

woral character” o be relevant w

evaluation—the overriding goul, according 10 some—is Lo as-
sess Lhe child and parents relative Lo these slate-specified best-
inlerest factors,

A Psychological Evaluation for the Deer-Doce Family

Aer several months of separtion and still no custody agreement,
Jnes attorney suggested a child enstody evaluation as a next siep
in their negotiations, and, cager for some outside help, John
agreed. Several weeks later, o psychologist, D David Hagan, who
was mutually agreed upon by both parties, was appointed by the
courl 1o agsess Jane, John, his gicllriend, und their children,
Over the course of 6 weeks, Dr. Hagan conducted a compre-
liensive evaluation consisting of interviews and psychological
testing with both parents; 1ests included (he Minnesota Mulii-
phusic Pessonality Diventory-2 (MMPL-2), the Rorschach Inkblot
Technique, and the Wechsler Abbreviated Seate of Intelligence.
Both children were nterviewed, observed interacting with each
other, and observed interacting with each parent at Dr. Hagan's
office and at the respective parental homes. Dr. Hagan also od-
mintistered a number of psychological tests w the children in-
cluding the Achenbach Child Behavior Checklist (with parents
and teachers us informants), the Robers Apperception Test, the
Bricklin Perceptoal Seades, and the Weehsler Intelligenee Scale
foe Children-1V. In uddition. De. Hugan obinined collateral infor-
malion by interviewing the children's 1eachers and grandparents,
reviewing school and medical records, and reading all litigaion-
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refuted decuments, Finally, Dr. Hugan evalunted Jobn's girdfriend
by way of extensive interviewing and administration of the psy-
cholugteal 1ests mentioned earlier.

Dr. Hagan's bill for 37,400 reflected that he spent 37 hours
comducting the evaluation, reviewing reconrls, and wriling a 35-
page: report summarizing his observations, findings, and opinions.
[We discuss the report later.)

Practices Reported by Custody Evalumors

Given their frequencey, high cost, and social and personal im-
portance, we might expeet o hnd a lorge body of rescarch on
custody evaluations aml their scientilic underpinnings. How-
ever, only o few studies of enstody evaluations have been com-
pleted. One thing these studies show is that, in real life, many
evaluators use the instruments employed by our lictional Dr.
Hagan. Apother thing research shows is that most of these
mepsures gre deeply flawed when used in the custody contexi.

With the exception of one study (Bow & Quinnell, 2002) all
research examining child custedy evaluation practices has heen
based on the sell-report of examiners. Although these duta
provide some helpful information. we must keep in mind thal
prolussionals’ reports of their behavior may not aceurately de-
pict their actual pructices (Greenberg, Otlo, & Long, 2003).

Keilin and Bloom (1986) deseribued the practices reported by
82 custody evaluators (78% psychologists) who responded 1o an
anonymous survey. Respondents devoted an average of 19 hours
Lo each evaluation and almoest always reported imerviewing cach
parent and the children. Most used psychological tests with
adults (76%) aund children (71%); most observed parent-child
inleractions (699); hall said they observed mteractions between
the two paremts; and about one third reported visiting the chil-
drew’s homes or schools. Approximately vne hall interviewed
third parties {e.g., fricnds and relatives) in an attempt Lo gain a
betier understunding of the children and their parents.

No one particular psychologicul 1est was used by o majority of
he respondents when assessing children. Intelligence tests
were userl most frequently, with almost hatl of the evaluators
using them in the majority of their cases. The next most [re-
quently used instruments with children were the Thematice
Apperception Test or the Children’s Apperception Test (39%),
followed by miscellaneous projective drawings, the Rorschach
Inkblot Technique, and the Bender-Gestalt Visual Motor Test. In
assessments of parents, the MMPL was the most commonly used
assessmenl Lechnique (7098), lollowed by the Rerschach Inkblot
Technique (42%:), and the Thematic Apperception Test (38%).

Keilin and Bloom (1986) also asked the evaluators to rank
order 21 different lactors with respect 1o their importance when
considering cuslody. In descending order of signilicance, the ten
most impertant were (1) the staled prelerences of a 15-year-old
{or older) child, (2) parental atlempls at alicsation (i.e., al-
lemipting Lo turn a child against the other parent), (3) the nature
und quality of the childs emotional relationship with cach
parent, (4) the emotional or psychological stability of each
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purent, (3) cach parent’s parenting skills, (6) each parent’s
openness towards the child's comact with the other parent, (7)
the parents’ preseparation caretaking and parenting roles, (8)
the parents” expressed anger and bitterness regarding the di-
vorce, (9) the parents’ sexual orientation, and (10) the stated
preferences of a S-year-old child.

Ten years later, Ackerman and Ackerman (1997) surveyed
800 doctoral-level psychologists who conducted child custody
evalugtions and obtained usable responses from 201 (25%%),
Respondents spent 21 hours per evaluation—similar 10 the
carlier survey—hut these respondents reported devoling more
time Lo reviewing collateral materials and report writing. [ntel-
ligence tesls and projective measures continued (o be the in-
struments most {requently employed with children, and the
MMPIMMPI-2 remained the most frequently used assessmenl
instrument for parents, followed by the Rorschach Inkblol
Technique.

Many custody evaluators ulse reported using assessment in-
struments with children that were developed specifically for use
in ctistody contests (Ackerman & Ackerman, 1997). Over one
third uscd the Bricklin Perceptual Seales (Bricklin, 1990a) while
16% used the Perception of Relutionships Test (Bricklin, 1989).
i'ewer respondents (119) used the Ackerman-Schoendorl Scales
for Parent Evaluation of Custody (Ackemun & Schoendo,
1992), the e cuslody-assessment measure designed for entire
families and adulis. Fewer than 10% used other custody-
assessmenl measures, specifically, the Parent Awareness of Skills
Survey (Bricklin, 1990h) and the Custody Quetient (Gordon &
Peek, 1989). Other investigators (e.g., Bow & Quinnell, 2001;
Gourley & Swlberg, 2000) have reported findings regarding test
usage by custody evaluators similar 10 those detailed by Keilin
il Bloom (1986) and Ackennan and Ackerman,

Like Keilin and Bloem (1986) before them, Ackerman and
Ackerman (1997) also asked custody evaluators 1o rate the im-
portance of various [nctors to issues of child custody. According
to the custady evaluators, the 1en most important, in descending
order of signilicance, were (1) the substance abuse status of each
parent, (2} the parents’ parenting skills, (3) parental altenipls at
alienation, (4) the nature and quality of the child's emotional
relationship with each parent, (5) the emotional or psychological
stability of cach parent, (6) each parent’s openness toward the
child’s eontact with the other parent, (7) the parents” history of
compliance with the court during the separation, (8) the parents’
prescparalion carctaking and parenting roles, (9) the slated
preferences ol o 15-year-old or older child, and (10} the parents’
expressed anger and hilerness regarding the divoree.

THE (LIMITED) SCIENCE OF CUSTODY EVALUATIONS

State statutes regarding children’s best interests help vs un-
derstand at least some of the practices ol custody evaluators. We
could {and later do) question, (or example, whether (or when)
a parenl’s mental health or the wishes of a ehild should be a
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central focus in child custody cases. Still, evaluators who assess
such factors are following explieit legal guidelines. More diffi-
cult 1o explain and more problematic, however, are other aspeets
of evaluation practices including the widespread use of well-
established measures with no clear relevance (o the costody
context (e, measures of intelligence), allempts 1o ineasure
conslruels created o apply te child custody decision making
{e.g., “parent alienation syndrome™), elforts to identily “parent
ol choice” (e.g., the Bricklin Perceptual Scales), and the use of
mensures that a significant nmumber of psychologists view with
skepticism {e.g.. the Rorschach Inkblot Technique).

We are dubious about many child custody evaluation prac-
lices, becouse of the absence of solid psychological science
and of clear eriterin o be predicted by psychological science.
We alse hold two much more fundamental yuestions about
child custody evaluations: Why has society and the law placed
such imporlance on a prediction aboul psychological (actors
in determining cuslody? Amd if the goal is 1o minimize chil-
dren’s psychological risk, might there be betier roles for psy-
chologists to play—Doth as pructitioners and as scientists—in
custody dispules? For now, however, we focus on the lack of
scientific evidence 1o support muny of the instruments and
praclices of mentul health professionals who serve as custody
evaluators,

Heilbrun, Rogers, and Chlo (2002) described a three-category
typology of assessmenl lechniques used in forensic contexts,
including custody evalualions. Clinical assessment instruments
are those developed to assess psychological constructs, typieally
for intervention purposes {e.g., measures of imelligence, psy-
chopathology, academie achievement). Forensically relevant
instruments assess constructs thatl are psychological in nature
but may be of particular relevance in forensic comexis (e,
measures of response style, risk for criminal offending). Finally,
Jorensic assessment instruments are specifically designed 10 as-
sess psycho-legal construets, Here we review evidence in regard
1o the third and first colegories of assessmenl lechniques. We do
nol consider forensically relevant instruments because none
have been used widely by custody evalualors, although that may
change (Posthuma, 2003). We also raise concerns aboul “parent
alienation syndrome” and other construets that have been ere-
aled for, and asserted 10 have seientific standing in, the context
of custody evalualions.

Forensic Assessment Instruments: No Scientific Support
It the past 15 years, psychologisis have developed a number of
forensic assessmenl instruments purporting 1o assess children’s
hest interests in cuslody disputes (see Grisso, 2003). Our bot-
tom-line evaluation of these measures is o harsh one: These
measures assess ill-defined constriets, and they do so poorly,
leaving no seientific justification lor their use in child cuslody
evaluations,

The muost widely used forensic assessment instrument {Ack-
crman & Ackerman, 1997) is the Bricklin Perceplual Scales
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(BPS), described as a projective measure of parents’ compe-
lenee, supportiveness, lollow-up consistency, and possession of
admirable traits (Bricklin, 1990a). Using a stylus and ruting
catd, children rate each parent on 32 different activities con-
sidered 1o be relevant 1o these four capucities. The parent who
receives the greater number ol posilive ratings is identified as
the *Parent of Choice.” Bricklin asserls that the nonverbal na-
ture of the 1ask (using a stylus rather than a verbal response)
allows for the assessment of the childs “unconscious prefer-
ences,” which are less likely 1o he subject to distortion due 10
social desirability or parental persunsion. However, the BPS has
been eriticized on numerous grounds: There is no suppont for
claims thal it assesses children’s unconscious preferences or
that responses are not subjeet to external influence; the devel-
uper permils varialion from standard lest administration; the
mensure sumples a relatively narrow range of parenting do-
mains; the developer has not provided basic norms and psy-
chomelric properties of the measure; and daty regarding
concurrent und predictive validity are either absent or uneon-
vincing {Heinze & Grisso, 1996; Mclion, 1995; Mellon, Petrila,
Paythress, & Slobogin, 1997; Ouo & Edens, 2003: Outo, Edens,
& Barcus, 2000; Shaffer, 1992),

Another meusire used fairly frequently is the Perception of
Relationships Test (PORT; Bricklin, 1989), a projective drawing
that is described as measuring the “whole organism or gut-level
responses a child has woward a parent [that] are mueh more re-
flective of what the child’s actual inleractions or expericnces
with that parent have been™ (Bricklin, 1993, p. 1). Seven
drawing tasks completed by the child are scored to identify the
“Primary Caretaking ParenL.” Like the BPS, the PORT has been
widely criticized. Objections include the incomplete and con-
fusing manual, unclear administration and scoring guidelines,
mininal reliability dota, missing norms, and lack of validity data
(Carlson, 1995; Conger. 1995; Heinze & Grisso, 1996; Mellon
ctal,, 1997; Ouo & Edens, 2003; Ouo el al., 2000),

Bricklin (1990b) deseribes another measure, the Porent
Awareness Skills Survey (PASS), as o “clinical ol designed 1o
illuminate the strengths and weaknesses in awareness skills a
parent aceesses in reaction lo Lypical ehild care situations™ (p.
4). The PASS consists of 18 childeare scenarios selected
represent caretaking of children of various ages. The parent’s
responses are followed up with questioning by the examiner as
needed, and seoring is based on guidelines in the test manual.
The PASS also has been criticized for basie shorteomings: the
absence of norms, reliability and validity data, und clear scoring
guidelines (Olto & Edens, 2003; Otlo ¢t ul., 2000). Of particular
concern is the developer’s suggestion that “the evaluator, by
virtue of appropriste training in psychology and/or child de-
velopement, can apply his or her own standurds in assigning the
suggested scores. The PASS allows for wide latitude in scoring
sinee its main purpose is o discover the relative (rather than
absolute) strengths and weaknesses any individual or compared
set of respondents manifest” (Bricklin, 1990b, p. 11).

The Parent Perception of Child Profile (PPCP; Bricklin &
Elliott, 1991) is described as a measure of purents” understanding
of a child’s development and needs across eight areas: interper-
sonal relations, daily routine, health history, developmental his-
tory, school history, lears, pesonal hygiene, and communication
style, Because parents who more aceurately assess their ehild are
assumed 10 he betler parents, the PPCP rerquires the examiner 1o
nssess the aceuracy of each parent’s reporl, using vaguely defined
criteria that inclide the examiner's and third-party informants’
opinions. According to the manual, data need not be gathered in
alt eight eategories, and the examiner can decide which issues are
mast critical fora particular child and parent. ‘The PPCP las been
crilicized lor its incomplele manual, lack of scoring directions,
and absence of veliabilily and validity data (Ot et al., 2000; Otto
& Edens, 2003).

Another instrument used by evaluators with some lrequency,
the Ackerman-Schoendorl Scales for Parent Evalvation of
Custody (ASPECT), is purported 1o be “a clinical wol designed
to aid mental heallh professivnals in making child custody
recommendations” {Ackerman & Schoendorf, 1992, p. 1). The
ASPECT is not a 1est, bul an asscssment approach that aggre-
gates dala from the parent (an open-ended “Parenting Ques-
Lonnuire,” the MMPIL-2, the Rorschach [nkblot Technique, a2l
an intelligence test) and from the child (the Rorschach lnkblot
Technique, an intelligence test, on academic schievement test,
and a projective story). Measures were selected based on the
developers’ review of the literature, and test seores are used 1o
caleulate a “Parental Costody Index” (PCl) lor ench parent. The
PCL is considered 1o incdicate poremting effectiveness, amd
judgments ahoul the parents are based on their relative PCI
values. With rare exceptions (e.g., Brodzinsky, 1993), reviews of
the ASPECT have been unifonnly negative, Criticisms include
the absence of a clear relationship hetween many of the meas-

ures and behavior relevant 1o enstody; the failure 10 assess
factors clearly deemed relevant 1o custody decisions; and an
absence of important data regarding hasic psychometric prop-
erties, including predictive validity (Arditi, 1995; Heinze &
Grisso, 1996; Melion, 1995; Melton et al., 1997; Otio & Edens,
2003; Ouo et al., 2000; Wellman, 1993).

In summary, all measures thal purport 1o assess construcls
direetly relevant to child custody determinations sufler [rom
significant limitations. In fact, no study examining the proper-
ties of these measures has ever been published in a pecr-re-
viewed journal—an essential criterion for scienee and, in
theory, for the courts. In our view, the absence of scienlific
support should preclude the vse of any of these lorensic as-
sessment instruments lor any purpose other than research. We
even have doubts aboul the value of rescarch using these
measures, because it is hard W coneeive of any psychological
test that could measure all the Tnctors that might be relevant to
child custody (Shuman, 2002) or that might assess the hest
custody arrangements for children when the erileria for falGlling
children’s hest interests are so poorly defined (Enery, 1999h),
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Clinical Assessment Instruments: Some Coautions in the
Custody Context

Heilbrun et al. (2002) describe measures of intelligence, per-
sunlily, psychopathology, and academic achievement as clini-
cal assessment instnunents. In contrast 1o forensic ussessment
instruments, we helieve use of many of these measures is war-
ranted in forensic assessment contexts to the degree that they
offer reliable and valid assessmenls of relevant consiruets
identified in the law, We do, however, wonder ubout the routine
use of measures such as 1Q wsts, which ean add o the time and
expense of g custody evaluation without holding a clear rele-
vanee 1o the issue hefore the court.

A greater concern is the validity of elinical assessment in-
struments in the custody contexl, as a number of considerations
suggest the need for eaution. For one thing, as in other forensic
contexts, examinees may be less than candid in their responses,
including on psychological tesis. Tests that do nol include
measures of response style are particularly vulnerable to dis-
simulation, while tests with embedded measures of response
style are not necessarily impervious lo false reporting.

Whether the construels assessed by the instrument are,
broudly eonceived, “stales™ or “rails™ is another important is-
sue. Assessments of characteristics that conmonly change over
time {c.g.. parental depression) provide a weak basis for an
evaluator (o muke claims about how a parent functioned in the
past or will lunction in the fulure. Because fumilies are evalu-
ated during a period of high stress, moreover, evaluators also
must be cautious aboul drawing inferences aboul functioning at
some later, hopelully less stressful, point in lime. Given the very
nature of custody disputes and the context in which masi custody
evaluations veear, it is particulurly important that the evalustor
not assume that instrunents assessing more enduring styles will
nol change in response 1o situational factors. The Standards lor
Educational and Psychological Testing (American Educational
Research Association, American Psychological Association, &
National Council on Measurement in Education, 1999) direct
that “a test Llaker's score should not be aceepled as a rellection of
lack ol ability with respect 1o the characteristic being tested for
without consideration of alternate explanations for the test
laker's inability to perform on that test at that time” (p. 43). The
upheaval of divorce constilules a reasonable “alternative ex-
planation” that shoeuld certainly be considered when interprei-
ing a test score,

We do nol want to throw out the baby with the bathwater. There
may be a role for elinical assessment instruments in some cus-
tody evaluation contexts. More specifically, 1o the degree that
there is a psychological construct that is relevan to the issues al
the heart of a custody matter and there are valid psyehological
meusures of thut construct available, use of such measures can
he of some value, Examples of relevant things that may need 1o
be determined in a custody case might inelude whether a ehild
has a learning disorder that needs special attention, whether a
mother suffers from depression that affects her ability (o mect
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her ehildren’s emotional needs, or whether a father has o sub-
stunce-abuse disorder that results in him placing the children in
at-risk situations when in his care,

Projective Measures

Our concerns aboul clinical assessment instruments apply 1o
highly structared, well-validated, and well accepted measures of
inlelligence, ncademic achievement, anel psychopathology. These
issues present the greatest concerns, however, for unstruclured,
projeclive measures, given questions that have been raised abow
even hasic psychometric properties of such tests, including their
reliahility and validity. There is a eonsiderable difference of
opinion and onguing, active debate regarding the general utility of
projective measures such as the Rorschach Inkblot Teehnique
{compare Wood, Nezwarski, & Stejskal, 1997; Wood, Nezworski,
Lilienfeld, & Garh, 2003 aid Weiner, 1996; Meyer, 1997, 2001,
Draw a Person, and Human Figure Drawings. The very existence
of this debate, in combination with seme of the specifie erilicisms
and polenlial dangers in the custady context, lead us o suggest
thut such measures not he used in child custody evaluation
conlexts, or any olher evalualion contexls for that mater.

We do ol bave the space, expertise, or the inclination to review
the broad and polarized literalure on projective 1ests in this
monograph. Thus we only point 1o the extensive and serious
controversy, and nole this: Questions ahoul the value of projeetives
or any olher assessment lechnique need o be debated and an-
swered by psychological scientists outside of the courtroomn. [t is
naive Lo expeel judges 1o make informed judgments about the
psychometric adequacy of projective measures in the context of a
cuslody hearing. We also are concemed about the potential for
evalualors to asserl thal projeclivie measures bave scientific au-
thority while the undetlying empirical, legal, and values questions
remain unanswered, precisely because the “lest” is mysterious to
lay observers and therefore potentially misleading or difficult to
challenge. A nonexpert might feel competent challenging the
relevance or the validity of o relatively straightforward measune
like an 1Q 1est or an MMPI-2, Yet, despile more significant con-
cerns about its psychemelric propenties, resulls of a Rorschach
may he more diflicult to challenge precisely because of its more
ohseure source of material and scoring (Shuman, 2002).

Clinical Interviows

The clinical interview is another pssessment technique that
requires considerable caution when used s a0 measurement
technique in custody evaluations. lnterviewers may yield
inferences that are reliable or unreliable, valid or invalid, but
there are no structured inlerviews with well-established psy-
chometric properties specilically developed for use in the ¢hild
custody conlext, and survey data regarding psychologists’ cus-
tudy evaluation practices indicale that use of any structured
interview approach is virlually unheard of (Ackerman & Ack-
erman, 1997 Keilin & Bloom, 1986). Thus, differences between
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interviewers may result from variance in the family’s responses
or [rom the conlrasting structure, conlent, or interpretation of the
interview, We urge psychological seientists 10 work to develop
structured interviews for the custody contest. In the meantime,
we expeet custody evaluators 1o continue to inlerview families,
Although we are dubious about the psychomelrics of unstruc-
turedl interviews, we find some comlorl in the lact that, unlike
projective measures, interviews are more straightforward and
understandable and hopefully are not presented s providing
data as scientific-sounding as that of o test,

BDirect Observation

Direet observation of parent=child interactions is another
complex and generally unstundardized assessment strategy.
Threats to validity include seactivity, unreliahle coding systems,
unrepresemlative samples of hehavior, and problematic data
compilation and onalysis. As with interviews, we urge the de-
velopment of standardized observation measures for use in the
cuslody context, and urge evaluators Lo describe their observa-
tions clearly and to identify the inferences they draw from ob-
servalional assessments.

Combining Assessment Results and Drawing Inferences

This last point rmises a broader and very important issue, All
clindeal assessment instruments assess construets Uhal, al most, are
only indircetly relevant 10 custody; thus their use in custody
evaluations typically requires inferences o be made. Onee o
parent’s depression or a childs academie abilities are assessed, Tor
example, the examiner may draw some inference regarding how
thut factor is relevant lo the best interests of a child. The question
is: How is the examiner o draw conclusions from a single measure
or, even more importantly, combine data from several sources to
Torm o conclusion about the best inlerests of the child? For ex-
ample, how does an evaluator weigh the results of a hypothetically
accursle (impossible in practice) evaluation where all data indi-
cte that the mother is an ellective disciplinarian but not 1erribly
warm and that the lather is wannly supportive but not good ol
setting limits? Thus, our concerns with clinical ussessment in-
struments are not enly how to measure relevant construets reliably
and validly in a difficult conlext, but also how 1o synthesize mul-
tiple measurements in a manner relevant to the ultimale issue ol a
custoldy determination. Perhaps ideally, the law would provide a
formula for making such decisions, bul the faetors 1o be considered
in the law are rarely even ranked relative 1o one another.

Controversial Topies Reyuiring Further Investigation

Surveys ol practicing cuslody evaluators indicale that, in ad-
dition to using clinical assessmenl instruments and dubious
forensic assessment instruments, they also frequently assess
cerlain quile controversial constructs. We illustrate vur con-
cerns by locusing on three in particular: (a) parental alienation
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symlrome (PAS), (b) children’s wishes regarding custody, and (c)
overnight visitation for very young chililren.

PAS: Asserting Science Where There Is None

“Parcntal alienalion” is a construel ranked high on the list of
[actors evaluators consider to be directly relevant o custody
decision making. There is no test instrument designed Lo
measure pareat alicnation. Rather, il is a “diagnosis™ reached
through clinieal interviews. Some experts have testified 1w
making the diagnosis of parental alienation syndrome, and their
testimony is claimed to be an importam influence on judicial
decision making (Gardner, 2004).

“Purental Alieoation Syndrome™ is a term created by psy-
chintrist Richard Gardner (2001} based on his clinical experi-
ence with custody disputes. Gardner asserts thut PAS, which he
says develops almost exclusively in the context of custody dis-
pules, is charucterized by one parent “programming” a child
against the other parent {(Gardner, 2001). The assumpion is that
a chill’s disdain Tor one parent is generally unjustified aml
solely atributable 1o denigration on the part of the other, al-
icnating parent. Gardner (2004) also claims that PAS con be
“diagnosed” reliably an validly by expert evaluators, although
he offers no explicit eriteria for doing so or objective evidence to
support his claim (Emery, 2003).

We recognize thal parents often undermine each other’s rela-
Lionships wilh their children following separation (Emery, 2005;
Kelly & Johnston, 2001). We also note that many state statutes
include a “friendly parent” rule, a preference for awarding cus-
tody to the parent who will he more likely 1o promote the chil-
dren’s relationship with the other parent (Elrod & Spector, 2004),
However, the scientilic slatus of PAS is, to be blunt, nil. As
Gurdner (20041) himsell noted in a reeent pusthumous pubilica-
tion, only one study ol parent alienation ever allempled a statis-
Lical analysis: his own. Very recently, Johnston conducted two
studies of case records designed Lo identily the sources ol al-
ienation; she found many conteibuting factors leading 1o a child
aligning with one purent against the vther, including high-conflict
cusledy litigation and poor parenting on the parl of the “alien-
ated” parent (cited in Joknston & Kelly, 2004).

We believe that it is blatantly misleading to call parental ul-
icuation a scientifically based “syndrome™ (Emery, 2005). Care-
ful ussessments of cach parent’s willingness 1o suppor the viher
coparent clearly may be relevant 1o custody, but there is no es-
wzhlished way of measuring “alienation.” Evaluators therefore
must carelully identily the seurces of their information con-
cering a more or less “friendly™ parent, as well as the inferences
they draw from these assessments. Certainly, these assessments
are hesl conducted by an evaluator whe interviews both pareats,
something Gardner (2001) did not do in many cases.

Children’s Wishes
Surveys indicate that custody evaluators place considerable
umporlance on children's stated preferences regarding custo-
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dy—particularly the preferences of adolescents, but also of
children gs young as 5 years oll {(Ackerman & Ackerman, 1997,
Ketlin & Bloom, 1986). This surely reflects the fact that chil-
dren’s wishes regarding custody typically are included in state
laws a5 u factor 1o he considered when determining children’s
best interests. In fact, some stalutes explicitly direct that the
wishes expressed by a child of a given age—for example, 12
yuars old—should determine custody if there is no reason why
those wishes should not he followed (Elrod & Spector, 2004).
Although all agree that the wishes ol teenagers can be influenced
hy unfortunale circumstances (e.g., a parenl’s greater material
resources oF permissiveness), laws regarding the expressed
wishes of children of a certain age hoth respect the increasing
autonomy of adolescents and recognize the realistic difficulty of
trying Lo keep children in an arrangement 1o which both they and
one parent objecet.

A poliey of acling on the Treely expressed wishes of an ado-
leseent is nol withoul problems, it far bigger problems {(and
controversies) arise in regard 1o wishes of children who (o) are
school aged or even youngerand/or (b) do not come forward with a
freely expressed preference, Sume psychologists have offered
that, even in these circumstances, children should be encouraged
o express a prelerence regarding custody as a means of em-
powering them (see Weithorn, 1087). Others express concern that,
instead of giving children the right to have input, such policies
give children the responsibility for making adult decisions—
decisions that the adults have Luiled to make themselves (Emery,
2003). S1ll others say that children’s preferences should be as-
sessed only sensitively and indirectly and that this information
should be used as feedback 1o fucilitate independent parental
decision making (Melntosh, Long, & Moloney, 200:4),

One of us has 1wken o strong position against allempling lo
assess children’s unexpressed wishes (Emery, 2003), bul our

present concern is more basic. The (reely offered preferences ol

children—particularly older children—are important consid-
crations in custody evaluations Tor both practical and legal
reusons, but there is no direet evidence on how or indeed
whether evaluators should assess the wishes of children who, for
whatever reason, do not express them,

Overnights With Infants and Toddlers

A final controversy we will diseuss is whether or to what extent
infunts and toddlers should have overnight visits with their
nonresidentinl parents, Children's age in relation 1o overnighis
is nol a consideration mentioned often in surveys of custody
evaluators, but it stands as an exomple of the sorts of contro-
versial issucs that evaluators often are asked o address. Other
such issues include the question of whether a residential parent
with primary physical custody should be allowed (il there are
good reasons) Lo move wilh the child away lrom » nonresidential
parent, or under whal circumstances parental conlliet is so in-
lense thal joint physical custody is unworkable.
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Using differing interpretations of attschment theory, leading
psychological scientists have taken strong and very different
positions on the issue of overnights involving young children. A
document prepared for the Spokane (Washington) Bar Associ-
ation, and endorsed by many leading anachment researchers,
called attention to the psychologival importance of young chil-
dren’s secure atlachmen with o primary attachment figure.
Based on research and theory on the primary attachment, the
reporl recommended against overnight visils with the nonresi-
dential parent until children are 4 years old (Spokane County
Bar Association, 1996). In conlrast, in a paper published in a
major family-court journal, other leading psychological seien-
lists highlighted the importance of children’s attachments 1o
multiple caregivers. Focusing on the value of developing mul-
tiple attlacliments, the authors recommended that infants should
have regular overnight visits with nonresidential parents in the
first year of life (Kelly & Lamhb, 2000). Both interpretations of-
fered various caveals about the quulity of children's relationship
with the nonresidentinl parent, parental covperation, and simi-
lar issues, bul they clearly came to very different substantive
conclusions aboul what psychological science indicates re-
garding whether, when, or how often infants and toddlers should
have overnight visils with nonresidential parents.

There is only meager direel evidence on the harm (Solomon &
George, 1999} or absence of harm (Pruett, Williams, Insabella,
& Liule, 2003) associated with overnight visils for very young
children. As with the issue of children’s wishes, the psycho-
logical scientists debating the question of overnight visits ap-
parently come 1o logical conclusions based on their own,
theoretical premises, yet the hmited state of knowledge allows
reasonable scientists to come 0 opposing conelusions. Such
differences of opinion are of great value in science, but when
translated into policy recommendations, they can conluse and
confound judges, lawyers, evalualors, ad parents. For exomple,
we have had distraught mothers approach us in shock alter eing
cotrt-ordered 1o slop hreast-feeding their infants 1o allow for
stiwoother overnight visils, yel we also know of judges who claim
lo overturn consensual parenting plans il they include overnighi
visils for children 3 years of age or younger because of worries
about disrupling altachments,

One of us has developed a set of guidelines for parents abou
overnights and other arrangements for young children tha
represents whal we believe 1o be a balanced position (Emery,
2004). However, our point here is thal, whalever conclusion one
reaclies, it is bused on limiled evidence, Psychologienl scien-
Lists need o recognize and acknowledge their limited duta base.

Our bigger point, lo which we lum shortly, is this: Custody de-
cision nunking and custody evaluations have an impossible task in
attempling lo determine children’s future “hest interests” in cases
where parents cannot agree. Neither the wises! judge northe most
insightlul evaluator has good answers to impossible questions.

‘The: custody report completed by Dr. Hagan in our fietional
case illustrates our various coneerns with the limited science of
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custoy evaluations aned, more importantly, shows the prohlems
that can arise under the regime of vague custody lows and vagae
professional and ethical standards for custody evaluators,

The Decr-Doe Case: D Hagan®s Custody Report

Dr. Hagan wrote: o 35-page report suminarizing his evaluation of
the Deer-Doe Tamily, The report contained precise details of the
results o the variows standardized 1ests, but the lawyers weee only
really interested in the final paragraphs under the heading,
Susmmery and Recommendations.

“Tn summary, substantiad evidence points to Ms, Deer-Doe’s
lingstandang depression, her intense, eepressed hostility toward
Mr. Dece-Doe, and her alicnation of the children ggainst their
father. In contrast, Me. Deer-Dos uppears 1o be well adjusied, is
cager to pronole the children’s relationship with their mother, and
is able and interested in being o full-lime fuher, Tt therefore is
recommended that, in order (o promote his best interests, Carlos
Deer-Doc be shified immediately w his father's eustody with
regeelar visits with his mother, provided that she enters inte indi-
vidual psychotherapy.

“Although Lsabellw’s intense snger at her father is lurgely a
product of alicnation, no change in custody is recommended Tor
her at this point in time, because she is closely allied with her
mother ind is likely w comtinne to rejert aml rebel against hor
father's cure. [ostead, individual psychotherapy aod family ther-
apy with her Jather is recommended for Tsubelln, with further
evulugtion in 3 to G monihs depending upon the recammendations
of lsabella’s therapists and her mother's therapist, if relevant. A
key consideration at that time will be whether Isabella’s stated
wish 1o livie with her mother, il she continues 1o voice this prof-
erenee, is o resull of alicnation.”

When he rewd the evaluation, Joln Deer-Doc was jubilant. He
ledt vindicatesd, eager to be o Dell-time Tather again, and excited
about the prospect of starting his new family, He vowed he waos now
going o gel remarricd “the day after my divorce is final.” His
lawyer, who nlse was encouraged by Dr, Hogan's report and ree-
ommendations, wld John that the evaluntion was not only & vietory
for him but Tor all fathers, “Semetimes the system really does
work,” she offered.

Jane Deer-Due’s reactions were understandably quite diflferont.
Shucked and panicked, she became emetionally distraught in her
lawyer's office. He eventually helped June calin down by telling
her that he had learned only recently that Dr. Hagan, who used to
b fuir and evenhanded, had become notoriously binsed in favoe of
lthers as o result of losing custody in his own, bittee divoree, IThe
had known this a few months age, Jane's lawyer told her, e never
would have agreed 1o Dr. Hugan as the conrt-appointed cvalumor.,

Ms. Deer-Doe’s attorrey wenton o offer that he would posipone
the pending hearing in order 1o get a second evaluation by another
mentud health professional and have Dr. Hogan's evaluation re-
viewed by u thied peofessional so as (o identify any important
s. 11 the court refused W uppoint o miore

limitations or weaknes:s
objuetive, neutral eviluator, then he would hire an expert who
woulld do the jobs right. [n any ease, the posiponetnent meant that,
ut u minimany, no changes in custody would take place for 610 9

months given the congested court calendar, In the meantime:, he
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urged Mg, Deer-Doe o cheer up, continue 10 be a wonderful
mother, und o be on her very best behavior so us not to give her
soon-to-be-ex-husband any ammunition in his campaign againsi
her and motherhood.

A Bigger Problem: The Legal and Emotional Context of
Custody Disputes
We could conclude our monograph here with this summary:
There is essentially no psychological science 10 support the
meastres and consiruels designed specifically for the assess-
ment of child eustody wrrangements for individoal children,
Moreover, established measures of clinical construets must be
used with caution due to threats o their validity and questions
about the relevance in the custody context of the constructs they
assess. We also could conclude that the state of psychological
seienee is Lou limiled 1o reach clear conclusions about contro-
versial issues such as children’s wishes, overnight visits, oreven
PAS, and remind the reader that the burden of proof falls on
proponents of a particular hypothesis or recommendation, To
these three points, we could add questions about ethics wul
professional practice—for example, polential concerns abow
systemalic bias on the part of evaluators, yuestions about
whether evaluators should address the “ultimale issue™ (i.e.,
recommend specific custody arrangements), and worries about
a battle of experls when each side hires its own evaluator.
However, we helieve there are bigger problems in custody
evaluations than shoddy seience, and we also believe that
consideration ol these broader issues points the way 1o some
promising solutions for custody evaluations, children, and
families. Thus, we lurn now to examine the more general liter-
ature on children’s adjustment 1o their parents’ separation and
divorce, Afier this, we outline theee general recommendations
that we vonsider in light of psychologteal research, legnl anal-
ysis, and professional responsibilities including various issues
we rpised aboul T, Hogon's custody evaluation.

AVERAGE EFFECTS AND VARIATION IN THE WELL-
BEING OF CIHLDREN FROM DIVORCED FAMILIES

There is a large, sophisticated, nultidisciplinary research liter-
ature on how children are aflected by paremial separation and
divorce. We cannol review many original sources from this liter-
ature in this limited space, although we have done so elsewhere
(EEmery, 1999h). In the following section, we offer an overview of
the major conclusions rescarchers have drawn. Afier this, we
consider whal factors predict childrens more or less adequate
adjustment. For present purposes, research on the average well-
being of children from divorced families is of interest primarily as
a starling point for examining predictions of individual differ-
enees inoutcome, one of the main guals of o custody evaluation,
Thus, we review this exlensive Literature enly brielly.

On average, parental divorce is associated with an increased
risk for a variely of psychological problems smong children
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(Emery, 19990 Hetherington & Kelly, 2002; McLanahan &
Sandefur, 1994, In & meta-analysis of 92 studies, Amato and
Keith (1991) found an average effect size of .14 standard devi-
ation units when comparing chiliren from divorced versus
married families across all child oulecomes. Another mets-
analysis of studies in the 19905 found that the average effect size
was somewhat larger than (his earlier estimate, ranging lrom a
low of .12 standard devintion units for measures of self-concept
to a high of .22 standard deviation units for conduct problems
(Amato, 2001),

While the effect sizes suggest a modest, average increase in
psychological problems, it is important (o underscore the vari-
ability in the psychological adjustinent of children whose par-
ents separale and divorce, Most children are resilient despite
their parents” divoree, as indexed by measures of psychological
maladjustment that do not differentiate thent from children
whose parents remain continvously married (Emery, 1999a;
Emery & Forchand, 1994). Siill, depending on the outcome,
parcntul seperation or diveree is linked with a 25% to 100% (a
doubling) inerease in Whe: risk for psychological dilficulties at the
extremes of the distribution (Hetherington & Kelly, 2002; Zill,
Morrisen, & Coiro, 1993). Given the high prevalence of sepa-
rution and diverce, even a modest increase in risk translates into
an imporlanl socielal concern,

Nonrandont Sclection Into Divoree

Still, ut least some of the putative “elfects™ of purental divoree on
children, perhaps as much as 50% of the variance, are due to
nonrandom selection inte divoree. Many of the prolilems found
among children from divorced families actoally are present
belore the parents separate (Cherlin et al., 19913 and therefore
cannol be consequences of parental diverce, although this se-
leetion effect seems 1o be stronger in accounting for the psy-
chological difficulties of children than for these of young adulis
(Cherlin, Chase-Lansdale, & McRae, 1998). Behavior geneli-
cisls have raised the strongest selection argument, suggesting
that children’s risk in divorce may he fully or partially atrih-
utable to the passive gene—enviroment correlation, becanse
genetic lactors influence divoree and may also affect children’s
behavior (McGue & Lykken, 1992). Despile this imporiant
concern, in one adoption study (0'Conner, Caspi, DeFries, &
Plumin, 2000) and one twin study {(I’Onolrio et al., in press),
divoree still was associaled with a diminished but increased risk
for psychological problems, particularly externalizing problems,
among children.

Different Risks for Different Outcomes

Externalizing difficulties are the child emotional problems most
strongly linked 1o parental separation and diverce (Amato,
2001; Amate & Keith, 1991; Emery, 1982, 1999L). Other
emotional dilliculties less strongly tied o parental marital slatus
include depression; anxiely; poor school belavior and per-
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formance; and difficulties in romantic relationships, inchuling
an increased risk Tor divorer among offspring (e.g., MeLanahan
& Bumpass, 1988). A signilicantly increased risk for troubled
family relationships, especially between children and their fa-
thers, also accompanies divorce. One national study found that
Mlly 65% of young adults between the ages of 18 and 22 whose
purents were divorced had poor relationships with their fathers;
only 29% of those whose parents were married had poor rela-
tionships with their lmhers (Zill et al., 1993).

Scienlifie research notwithsianding, some clinical investiga-
tors point lo case sludies indicating that the adverse conse-
quences of divoree for children are unexpeciedly large (c.g..
Wallerstein, Lewis, & Blakeslee, 2000). We believe that this
conclusion, and muel of the debate about it is due 1o conlusion
of psychopathelogy with what one of us has lermed psycholog-
ical distress or “pain” (Laumann-Billings & Emery, 2000). Even
resilient, wetl-lunctioning young people whose parents divoree
report considerable disteess in regand to their memories of theie
childhood (1 had a harder childhood than mest people™), lel-
ings zhout their current Tamily relutionships {(“Sometimes |
wonder if my father even loves me™), and concern over evenls
where both of their parents will be present (%1 worry about big
events like gradustions or weddings where both of my parents
will have 1o come”; Laumann-Billings & Emery, 2000). Thus,
even il resilience—as defined by the absence of mental health
problems—is the normative outcome of diverce for children,
children’s resilience often is colored by painful memories of the
past, difficult ongoing feelings about family members, and
concerns about future family interactions. There is increasing
agreement that making this distress-versus-disorder distinetion
may help clear up much of the controversy aboul the conse-
quences of divorce for ehildren (Kelly & Emery, 2003; Walier-
slein, 2003},

PREDICTORS OF CHILDRENS PSYCHOLOGICAL
ADJUSTMENT TO DIVORCE

Average outcomes are an important backdrop 1o onr discus-
sion, but the prediction of individual differences in children’s
psychological well-heing is more dircetly relevant o custody
evaluations. In the following seclions, we review research on
different risk Tuclors, relying primarily on secondary versus
original sources hecause of spoce limitations and the large
nunber of studies.

PParental Conflict

A lurge body ol research demonstrates that conllict between par-
enls is ussocinted with an increased risk for psychological problems
among children in all families, whether the parents are marricd,
sepurated, or divoreed (Ahrons & Miller, 1993; Ahrous & Tanner,
2003; Amato & Keith, 1991; Emery, 1982; Johnston & Ruseby,
1997; Ouo, Bullington-Vollum, & Edens, 2003}, Although non-

13



Critical Assessment of Child Custody Evaluations

random selection cannot e completely ruled out, many analogue
experiments demonstrate that conflict simutated in the laboratory
or reconded systematically at home directly causes some adverse
regetions among children (Commings & Davies, 1994; Davies,
Harold, Gocke-Morey, & Cumniings, 2002).

Purental conflict ofien precedes a separation or divorce, and
various studies demonstrate that children fare belter psyelio-
logically i they live in a harmonious divorced family than in a
conflict-ridden two-parent fumily (Emery, 1982). Because sep-
aration can bring relief from the struggles of living with parents
in a conflict-ridden marriage, we therefore must add improved
psychological adjustiment to the range of variabilily found in
children’s psychological outcomes (ollowing their parents’ di-
voree. This “reliel hypothesis™ is supported by rescarch lindings
that show children's improved adjusiment after separation in
high-conllict marriages. However, a new and important (wist is
what happens to children from low-conflict marriages: Several
reeent studies have found that children fare better following
separation from a high-conflict marriage but worse when their
low-conllict purents separate {(Anmalo, Lomnis, & Booth, 1995;
Peris & Emery, in press). In fact, Amato (2001) argues that, in
close 1o hall of divorces, the murrtage had been “good enough™
{rum the children’s perspective, That is, purental conflict had
been sulliciently well contained that the children du tmote poorly
following their parents’ separation than they would have done
had thetr purents stayed together.

Whether or nol more parents could stay wgether for their
children’s sake, these data point to the psychological importance
of conllict and to the fact that parental separation does not
necessarily decrease it Conflict can, in fuct, increase following
separation, continue for years, and come (o focus more squarely
on children who are o point of connection between former
partners (Fmery, Laumann-Billings, Waldron, Sharra, & Dillon,
2001; lolmsion, 1994),

Parental conflict can affect children directly by creating stress
and anxiety (Kelly, 1998) and indirectly by undermining
parenling quality and the children’s relationship witle one or both
parents (Ollo ¢l al., 2003). As with divorce itself, conflict afier
divorce is linked with a variety of shori- and long-term psycho-
logical problems among children, ranging from conduet problems
te depression (Emery, 1999h; Schmidigall, King, Zarski, &
Couper, 2000). However, not all conllict is equally distuptive to
children’s emotional well-being. The results of systemalic ana-
logue studics (Cummings & Davies, 1994), together with ficld
rescarch (Geych & Fincham, 1990) and clinical experience
(Emery, 2001), suggest that conflict is least destructive when it (a)
is contained Letween parents; (b) s relatively infrequent; (¢} is
less intense emotionally or physically; (d) resolves; (¢) is not about
the children or childrearing: and (1) does not involve the chil-
dren—which includes not arguing in fronl of or sround the
children, not asking children 1o carry messages helween parents,
not deriding the other parent to the children, not expecting the
children to take sides, not making o child & seapegoat or 0 me-
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diator, and not asking children to make decisions that the parents
themselves cannot make (Emery, 2004), Another briel excerpt
from the Deer-Doe case illustrates the sort of conllicts that can be
all too familiar in separation and divoree.

Conllict and the Deer-Doe Case

As continmed legal mancuvering delayed what he thoughn would
b the: speedy implementation of the recommendations mmfe in
Dr. Mugan’s custody evaluation, Johe Dese-Doe grew extremely
frusirated with his children’s mother, with the legal systen, and
especially with not being able 1o see his children regularly, As o
resull of several letters from his lawyer and ungry e-mails with
Jane, for the first tine smee the separation, he bad the children
with him for a long, 3-lay holiday weekend. John had a grew time
with Carlos on his Friday off and an Saturday, but he was decply
disappeinted by Isabella’s persistent distanee amd moadiness, His
leustrution exupted on Saturday evening when he asked Tsabella
why she didn't spend more time with him and answered his awn
question by blaning her mothers interference. Before suboella
could even react, he asked, “Woulde't you like to Jive with e half
of the ime?™ AL this point, Tsahella exploded, 1 told Mom o
hundred times. T want to live with hee! [ doo’t want to see yon!
winit Lo go home!”

Hurt and angry, John screamed buck, “Fine!™ He thiew [sa-
bullw’s things intu her hackpack, und returned her 1o her mother's
house. They drove in silence, but as Tsabella opened the car door,
John told her, “You can tell youe mother that Il bring Carlos back
tomorrow . omayhe.” Tsabelln buest inio tears, slammed the car
door shut, ard ran (o her mothers front door. John drove away
heslore the dour opened, not knowing whether Jane was even houe

or nol.

As this vignette Hlustrutes, hur, anger, and conllict between
separaled parents can lake many forms, and can erupl even in
the absence of the vther purent. The vignette also shows how the
confliets that inay undermine relationships belween separated
parents can lead 1o conflicts between parents and children that
underntine crucial parenl—child relationships as well.

Parent—Child Relationships

In most studies of childven from divoreed lamilies, the quality of
the relationship between a child and his or her primary resi-
dential parent is the strongest prediclor of that child’s psycho-
logical well heing (e.g., Buchanan, Maccoby, & Dombusch,
1996; Hetherington & Ketly, 2002; Martinez & Forgatch, 2002).,
The most widely aceepted classification of parenting groups
caretakers into four categories based on the degree of warmih
and control they offer to their children (Lamborn, Mounis,
Steinberg, & Dornbusch, 1991; Maccoby & Martin, 1983; No-
vak, 1996; Steinberg, 2001). Authoritative parenis are warm and
involved, and they consistently and democratically enforce
developmentally appropriate rules and discipline, Authoritarian
parents offer their children low warmth and high control, using
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more {requent und autoeratic punishment (Novak, 1996). Per-
missive parents are loving bul indulgent, amd they offer ¢hildren
lide guidance and discipline about controlling their behavior,
Finally, neglectful parents provide children with litile affection
or discipline,

Research on two-parent Tamilies consistently indicates that
children of preschool age through adolescence who are raised by
authoritative parents fare best on indicators of psychologieal
and hehavioral health, while the children of neglectful parents
fare worst (Lamborn el al., 1991; Maccoby & Martin, 1983;
Novak, 1996; Steinberg, 2001). Research on children in di-
vorced families also shows that aulhorilative parenting by the
primary residential parent is linked with beller postdivorce
adjustment (Buchanan et al., 1996; Fauber, Forchmul, Thomas,
& Wicrson, 1990; Hetherington, Cox, & Cox, 1982; Helhe-
rington & Kelly, 2002; Thomson, Hanson, & MeLanahan, 1994),
We should note, however, that more authoritarian parenting
styles are Tound 1o be cquatly or more effective in cerain con-
lexls, for example among minority families living in potentinlly
dangerons environments (where inereased parental vigilance
and authority may be needed; Deater-Deckard, Dodge, & Bates,
1996). Authorilarian parenting also predicts lower Jevels of
substance use among adolescents living with divorced parents
{Buchanan et al., 1996},

Mothers Versus Fathers

As noled above, most children live primarily with one parent
[olivwing separation and divorce—approsimalely 759 live with
their mothers and 10% live with their Tathers. Although some
carly, small-scale studies indicated that children who lived with
their same-gender parents were better adjusted  than leir
counterparts living with opposile-sex parents (¢.g., Suntrock &
Warshak, 1979), these findings have not been replicated inmore
recent research employing large samples (Buchanan et al,,
1996; Downey & Powell, 1993). In general, rescarchers find that
children of both genders function equally well living primarily
either with their mothers or fathers (Downey, Ainsworth-Darnell,
& Dufur, 1998); however, a few investigators have found that
children do somewhat better in sole-mother residence than they
do in sole-father residence (Buchanan et al., 1996). Sill, dif-
ferences belween primary-mother versus prinary-father resi-
dential arrangements, il they are found at all, are not large in
magnitide. Thus, neither parental gender, nor the interaction
between parent and child gender, hos been found 1o moderale
children’s well-being in an important way,

The extent 1o which children’s relationships with their “other”
parents prediets their psychological well-heing, particularly
when there 1s parental conflicl, is one of the most controversial
issues in custedy law (e.g., favering or opposing joint physical
cuslody) and in cuslody evaluations. Dala are nol conclusive,
but there is research relevant 1o these issues. Given that the
issue is so pressing, we believe il is important 1o deaw some
clear, if qualilied, conclusions from the available research.
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Contact Between Children and Nonresident Parents

An important demographic issue that we have not addressed, hut
that bears in a very important way on parent=child relationships
following a separation, is the extent of contact between children
and their nponresidential parents. Selizer's (1991) analysis of the
1987-88 round of the National Survey of Families and House-
lolds data provides detailed and high-quality, if somewhat dated,
evidence on this issue, especially on the frequency of contact
between children and nonresidential fathers. Three broad trends
characterized the findings from this national survey. First, conlaet
hetween nonresident, separated, or divorced lathers and Uswerr
children was wol teribly frequent, even immediately afier the
separalion, For example, only 43% of fathers separaled for 2 years
or less saw their children on a weekly basis or more frequently,
while 30% ol fathers separated for less than 2 years saw their
children several times a year or less. Second, contact dropped ofl
substantially vver time, such that 6 10 10 years following sepa-
ralion, only 19% of nonresident fathers saw their children weekly
ot more, while 62% had (ace-lo-Tace contuct witlt their clildren
several limes a year or less. Third, higher contuel levels were
predicted by a variety of factors including less geographic dis-
lance between the parents” houscholds, a shorter length of lime
sinee separation, absence of remarriages, the child having been
born into a legal marriage instead of oul of wedlock, and the child
being older rather than younger (Selizer, 1991), Other evidence
[rom national samples shows that nonresidential mothers main-
tain somewhal more frequent contact with their children than
nonresidential fothers do (Zill, 1988).

Same commentators helieve that father conlact has increased
dramatically in the last 15 years, but the relatively modest in-
creases in sole father custody and joint physical custody (re-
viewed earlier} inake us skeplical that there have really been
uny dramatic changes. In the most recent national data we could
locate, an analysis of 1998 U.S. Census dula, 40% ol nonresi-
dent fathers and 229 of nonresident mothers had had no contact
with their children in the previous year. Among the 60% of
nouresidenl [athers who had seen their children, contact
oceurred on an average of 69 days per year, The 789% of non-
resident mothers who saw their children did so more often, an
average of 86 days per year (Child Trends, 2002). These dala
were nol disaggregated hy levels of contact, overnight visits, or
lime since separation, and they included parents who did nol
livee with their children for a varicty of reasons (e.g., divorced,
never married). Stll, the evidence indicates that, even in a re-
cent cohorl, a substantinl number of nonresident parents
maintain linde comact with their children, and contaet in the
range considered to be joint physical custedy (about 100 over-
nights per year) is nol the norm.

Nonresident Fathering and Children’s Psychologivel Well-Being
The nommative backdrop is important in considering the question
ol whether more frequent comtact with nonresident parents
predicts better psychological adjustment among children, A
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meto-analysis of 63 studies examining the relationship between
childrens psychological well-being or academic sucerss and
dlilferent dimensions of the relationship between a child and his
or her nongesident father (i.e., payment of child support, amount
of contact, feeling close to the father, and authoritative parenting)
indicated that the amount of contact is a poor predietor of chil-
dren’s psychological well-being (Amato & Gilbreth, 1999). As
shown in Table 1, the weighted eflfect sizes (product—-moment
correlations) belween conlacl levels and three indices of chil-
dren’s psychological well-being were uniformly very small. For
externalizing problens and academic success, a fathers’ payment
of child support was a hetter predictor of his children’s adjust-
menl than was a father's contact with his ¢hildren. In contrasl,
authoritalive parciing and, to u lesser exlent, closencess 1o the
father consistently accounted for a significant il statistically
stadl proportion of varianee in all three measured outcomes.
The authors tested for a number of variables that might
moderate these relationships, including child gender, age, race,
divorce versus nonmarital birth, and remarriage of the parents,
but none of these variables moderated the effect sizes in any
meaningful way, Although the meta-analysis did not st for the
moderating ellects of paremtal conflict, Amato and Gilbreth
(1999} discussed the eritical role of parental conllict, including
research indicating a positive effeet of contael when parents
cooperate and o negative effect when parents are in conflict
(Amato & Rezace, 19945 Hetherington, Cox, & Cox, 1982).

Joint Custody and Children’s Pyychological Well-Being

Whether joint physical custody is linked with better psychio-
logical adjustment among children is an important question in
its own righl, und il children fare notably better under join

TABLE 1

physical custody than in other arrangements, a nonlinear rela-
tionship also might explain the weak association between non-
resideni-father contact and child outcome. Children may henelit
from spending more time with their fathers only when contact
reaches some high threshold (see, c.g., Cabrera, Tamis-LeAl-
onda, Bradiey, Hofferih, & Lamb, 2000; Lamb, 1999; Lewis &
Lamb, 2003). Surprisingly, relatively few investigators have
examined how joint physical costody is associaled with chil-
dren’s well-being. A recent meta-analysis (Bauserman, 2002)
located only 11 published siudies and 22 unpublished studies
(21 of which were unpublished dissertations) with 2 combined
sumple size of 814 joint-custody children and 1,846 sole-cus-
tocly children. Combining the resulls across measures, Bauser-
man reporied a study-level overall effect size of .23 standard
deviation units, slightly above what is tradilionally considered
lo be o small effect. This analysis included both joint physical
and joint legal custody, but surprisingly these arrangements did
nol differ significantly in their effects when compared o sole
cuslody (joint physical, d = .29 for 20 studies; joint legal, =
22 for 15 sludies).

Importunly, neither presence of past pavental coullict (5
studies) nor that of current parental conflict (141 studies) ue-
counled lor signifieat variance in the joint-custody cffect sizes;
perhaps of more importance, however, joinl-custody groups had
lower levels of both past and present conflict than sole-custody
groups did (Bauserman, 2002). As Bauserman noted, this sug-
gests the very important possibility that self-selection into joint
custody may account for part or all of the resulis. We cannot
extrapolate from veluntary joint physical custody lo eirewmn-
stanees when joint physical custody is imposed upon parents by
laws fuvoring joint physical custody, by evaluators who recom-

Meta-Analysis of 63 Studies Shawing How Strongly Different Relationships Between Children and Nonresident
Futhers Predicted Children's Academic Success and Psychological Well-Reing (Adapted From Ameto and

Gifbreth, 1999)
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Child well-being indes by father
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menl that arrangement, or by judges who order it Finally, it is
important o note that, although conflict dilferences did not
account for the advantage of joint over sole eustody in the meta-
analysis, this analysis does not address the possibility that joim
physical custody may be the right solution for the wrong people
in contested-custady or other high-conflict situations (Emery,
[199911). At least some research shows that high conilict predicts
worse child adjustiment within joint-physical-custody groups
{Johnston, Kline, & Tschann, 1989).

Thus, our conclusion about the polential benefils of joint
physical custody is a cautious one because of (a} the imporlant
and unanswered question of whether low-conflicl couples self-
select inlo that arrangement; (b) concerns aboul the potential
damuge Lo children caused by likely grealer exposure to parental
conflict in such an arrangement; (¢) the null results (or (ather
contuct lound in a more extensive body of research where sell-
selection is less of a concern; and (d) the continued low preva-
lence rates of joint physical custody despite two decades of
experimentation. We believe that joint physical custody benelits
children when parental conlflict is comained. Therefore, more
puremts who wunl to altemp joint physical custody (and there-
fore are likely 1o be fairly covperative) should be encouraged to
iry it. However, joint physical custody seems to he a workable
arvangement only for a minority of parents and should not be
encournged as the fair solution for parents who dispute custody
or otherwise are in high conflict. Finally, we note that there is no
clear line defining when joint physical custody is potentially
henefictal or potentially hurmful for children. The field would
benefit greatly from research on what kinds and levels of pa-
rental conflict and cooperation distinguish “good” from **had”
juint physical eustody,

Parents” Mental Health
The Uniform Marriage and Divoree Act explicitly indicates thal
the mental health of all parties shoeuld be o consideration in de-
termining children’s best interests. Slatutes offer fittle more than
this general guidance, however, therehy leaving much room for
imerpretation. Thus, although mental health professionals can
assess mental health with adequate relinbiliyy and validity, ques-
lions arise about the specific relevanee of parents’ mental health
problems for children, parenting, and enstody arrangements,
Fmery (1999h) suggested that four mental henlth prohlems
among parents are of special concern 10 understunding the po-
tential consequences of divorce for children: (a) depression, (1)
atizocial behavior, (€) major mental illness {e.g,, schizophrenia
anel bipolar disorder), and (d) personalily disorders, Substance
abuse should alsa be added to this list. Paremal depression is
associaled with negative child vuteomes in g number of studies
{Ouo et al., 2003), but the effects are likely 10 be medialed
through parental conllict and inadequate parenting (Emery, We-
intraub, & Neale, 1982). In their review ol the literature, Otto and
colleagues (Otiw et al., 2003) reporied that one of the most con-
sistent lindings is that parents who engage in antisocial beliaviors
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1end to have children who exhibit a number of behavior problems,
purticularly aggression, delinguency, und other externalizing
problems. Children whose parents sulfer [rom schizophrenia also
are at a significantly elevated risk hoth lor schizophrenia and for a
range of serious emotional problems, although the inereased risk
appears lo resull primarily from genetic effects as opposed 1o
childrearing (Gottesman, 1991} Perhaps the grealest concern in
regard lo schizophrenia and other major mental illness is whether
the purent with the disorder is, with treatment, functioning suf-
Giciently well 10 care for his or her children, A similar concem
arizes regarding the well-being of children who have o substance-
nhusing parent. Evidence shows that Loth genetie amd environ-
menta] liabilities contribute to the inereased risk for psycholog-
ical problems among such children (Walden, McGue, lacono,
Burl, & Elkins, 2004), but the mwst pressing issue is the parent’s
immediate funclioning and whether or not this impairs the par-
cnl’s abilily 10 care [or or protect the salety of his or her children.
Finally, linle research is avuilable onhow children are alfeeted by
parental persenality disorders, although experts in custody dis-
putes increasingly recognize thal personalily disorders ofien are
an impurianl concern, particularly in cases characterized by
chronie high conllict {Ehrenberg, Hunter, & Elierun, 1996;
Johnsion & Roschy, 1997).

The Lleratures on parents” mental heolth, parent—child rela-
tionships, genetic transmission, and children’s psychological
well-being are too vast and complicated Tor us 1o consider in any
detail here, Siill, several broad conclusions seem clear, Firsl,
some evidence shows that childeen are adversely affected when
their parents have emotional, hehavioral, or substance-abuse
problems, but the children’s problenss might be consed not by
their invariably troubled relationships with their parents but by
genelic risk or life handships associated with their parents’
psychological problems (Jenuwine & Cohler, 1999), Second,
whether or not a parent is engaged in treatment is a major
consideration for serious emotional problems like severe de-
pression, subslance abuse, or schizophrenia, since appropriate
trealment can do much lo miligale symploms and improve
parents' functioning, Third, although the assessment ol parents”
mental health is of critical and obvious importance when o
parent’s emolional difliculties are serious enough to necessitale
the involvement of child protective services, in other eircum-
stanees (i.e., when a parent’s emotional dilficulties would not
leud to umwanted legal intervention in a two-parent family) such
assessnienl seems Lo us o be merely a search for a “lie breaker™
under a vague custody rule fraught with problems. Onee again,
our view is that il is better to change an impossible rule than 1o
do vne’s best w follow it

[n summary we conclude thal, as others have suggested
{Herman et al., 1997; Oute et al., 2003), a parental diagnosis is
not. in and of itself, the primary concern when deciding custody;
ruther, whal is of ulmost importance is the impact of parentul
psychological unelioning on the child’s development and be-
havior. When a parent’s emolional problems are sufficiently
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severe that they would warrant legal intervention independent of
a custdy dispute, we have no doubi that parental mental health
should he a central consideration in custody cases. In more
ordinary circumstances, however, we see no obvious renson why
u history of parental depression, for example, should be a de-
lerminative factor in o custody dispute unless it clearly and
substantially interferes with parenting,

Economic Well-Being

A family’s standard of living fulls after sepacation amnd divoree, if
for no other reason than it is more expensive Lo live in two
houscholds than 10 live in one. We should note, bowever, that the
average decline is greater for divoreed wonien than for divoreed
men, as women Lypically have lower incomes omd the exira ox-
pense: of childrearing (Duncon & Hellman, 1985). Economic
slrains con set inlo motion o number of changes for children,
including pessibly moving from the family home, changing
schools, losing contact with old friends, and spending more time
in childeare and having less conlact with parents as the parents
work 1o make ends meet, Not surprisingly, rescarch shows thal
ceonomic stability is an important predictor of postdivorce child
[unctioning (Dunn, 2004; Lamb, Stemberg, & Thompson, 1997),
The dilferences found between the adjustment of children in
marticd and single-parent families are reduced by about hall for
oemdemic measures like school attainment and by a lesser amount
for imcrnalizing and externalizing problems when income is
statistically controlled for (Brooks-Gunn & Duncan, 1997; King,
1994; McLanahan, 1997; McLanahan & Sandefur, 1994).

But while family incomne no doubt is important, much of the
variunce in children’s psychological adjustment in divorced and
marricd fumilies is nol explained by economics. Moreover, in-
come may exerl ils ¢ffects indireetly, for exumple by inlluencing
parenting and other aspects of fumily Tunctioning, rather than
direetly, for example by affecting living comditions and oppor-
tunities available te children. Results of one study indicuated, for
example, that divoreed working mothers, but not married
working mothers, provided less cognilive and social stimulation
to their children than married nonworking mothers did (Mac-
Kinnon, Brody, & Stoneman, 1982), and other research indi-
cates that parents under cconomic stress are less likely o be
supportive {Thomson el al., 1994).

These indings suggest that caution should be exercised when
using parenls’ incomes as a prediclor of childrens well-heing
following divorce; but we particularly call allention to 8 more
hasie issue. The suggestion thal custody should go 1o the parent
with the higher income sounds outlandish and bigsed; but we
could, if we chose, musler arguments that living with the higher-
income parent might be in a child's best interests in terms both of
the correlales of grealer wealth {e.g., health, well-being) and the
direct benelits of greater wealth (e.g., living conditions, oppor-
tunities). We would not want 1o muke such arguments 1oo seri-
ously, but we do believe they illustrate an impottant poim: Why
should parents’ relative mental health, parenting skills, or any

18

other Tactor determined on o cose-by-case hasis determine
custody? We believe that the essential problent of determining
s “hest interests™ based on eriteria that are only vaguely

children
specificd is the same whether evaluators consider children’s
economie or psychological best interests. In the latter case, the
difference is that the core problem is more effectively disguised.

Ranking Predictors

Based on an exlensive review of the literature, one of us (Emery,
1999h) concluded that the following four factors were the most
consistenl predictors of children’s positive psychological ad-
justment following sepuration and divoree:

A good relationship with an authoritative residential parent
* Minimal or controlled parental conflict that does nol involve
the children
¢ Economic securily
s A good relationship with an authoritative nonresidential parent

Our present review is consislent with this earlier conclusion,
and also with the suggestion (Emery, 1999b) that the four factors
are ranked in their order of importance {defined as proportion of
variance explained) for various measures of children’s psycho-
logical well-being. Given this conclusion, we urge uny profes-
stonal intervening with separating and divoreing lamilies
attemst 1o promete all four goals. Since this cannol always be
accomplished, however, our rank ordering indicates thut [aclors
runked higher should wke precedence over factors ranked
lower—il, that is, the objective is to minimize children’s nisk for
developing psychological problems. This means, for example,
that if parental conflict is high, and if the natare of that conflict is
such that it harms children (e.g., revolves around issues of
childrearing, involves the children in the parents’ disputes) then
frequent contact with both parents is likely Lo he more harmful
thun beneheial w children., In the face of high conflict, therefore,
children would do better living primarily in one houselold with
an anthoritative mother or father and having more limited con-
tncl with the other parent. Even as we reach this conelusion, we
recogiize that philosophical or legal considerations might place
a higher value on goals other than maximizing children’s mental
health—Tor example, the value that children should have fre-
quent conlact with both of their parents despite the presence of
damaging conflict. We recognize that a degree of conflict be-
tween former pariners, sometimes intense conllict, ean be ex-
pected in diverce, but that conflict also can be contained,
diminished, and hopelully resolved over lime.

A Relerral Tor the Decr-Does

Jane Deer-Due was frightened and infuriated when she unexpect-
cidly found Isabells knocking on her door a day carly, afier her futher
kad retuened her ina fury, Jane was more angry than worried ahout
[sabellas flond of bitler tears. In the face of Dr. Hagan'’s adverse
cuslady recommendation, she thonght this was her opportunity 10
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wrn the tables on Jokn, Secretly, she also hoped for vindication aot
otly for all of her actions since her separation but alsv for the
choices, mistukes, und sacrifices she had made in marriage. Eo-
ragedl und not wanling w waste o moment—and with Isabella lis-
tening in—Jane telephoned her lawyer at his home and tried o tell
his ubout what happened and abaoot her outrage. Bt he was abrpt
with June and soggested that she insiead come by his oflice on
Manday tiorning. There was nothing to be done ona Saturday night.

To Jane's surprise, her lawyer did not lnanch inlo a case sgainst
Juhn, even when she finally reluted all of the details in his office.
He tistened patiemtly, but told Jane he needed 1o give her a “reality
cheek™ about what the courts could and could not do, He talked
about the costof extending the litigation provess, delays in hearing
dates, legal counter-tacties like beinging up any and all of her
vulneruhilities as 4 parent and as a person (and her husband
certainly knew her weak spots), und how children can get caughtin
the middle of such contests. He pointed out that no court wus going
Lo deny John all ol his rghts as o fuher, so she wos going to have 1o
deal with him one way or another, He also noted that local count
rules mandated thal purents attempt mediation before o custody
hearing could be held.

June’s lawyer told her that he wanted her 1o iry mediation e see
il sl and John might work vut at least some issues about their
children without going to court. He deseribed how mediation
works and offered that, even il it failed, here effort would look goowl
if the case did go o court, Jane's tiwyer eventually 1ol her that he
hawd, in fuct, already spoken with John's lawyer amd that she agreed
that they should try mediation. John's luwyer hud promised she
would convinee John o iry it. Aller raising a number of objections
to the ider, Jane eventually accepled her luwyer's advice—but
only with great reluctance amd teepidation,

Research shows whal the Deer-Doces” lawyers intuitively recog-
nized: The process of change, the quulity of family relationships,
and the management of conlliel are more imporiant to children's
psycholugical adjustment 1o divorce than are the struclure of
cusledy arrangements or, indeed, the structure of the Tamily
(Ahrons, 1998; Anmto & Boeoth, 1997; Buchanan ¢l al.,, 1996;
Emery, 1999h; Hetherington & Kelly, 2002). This conelusion
cregles o poblen for lawyers in traditional practice, however,
because the adversary systent on which our legal procedures an:
hased econ exacetbate rather than help to contain parental conflict
and can further undenmine rather than promote cooredinated
coparenting, The dilemma lor lawyers and other professionals who
wark with custedy disputes is particularly vexing under the regime
of the vague children’s-best-interests stamland. We brielly evaluae
this custorly standand in historical comext before turning to our
specific recommendations for reform.

CHILDREN’S BEST INTERESTS: A STANDARD WITII
NO STANDARDS

In theory, the “best interests of the child” standard gives judges
the flexibility 1o crall custody decisions thal are uniquely ap-
propriate Tor each individual family. In praclice, however, the
slandard has been widely ceriticized because it (n) encourages
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titigation by nwking judges’ decisions unpredictable; (b) in-
creases serimony, becouse virlually any evidence that makes
one parent look bad inay be deemed relevant (recall the morality
statules found in some state laws); {¢) inereases the potential for
bins in the exercise of judicial discretion; and (d) limits appel-
late review, becanse the guidelines governing judicial decision
making are unclear (Garrison, 1996; Muookin, 1975). In fact,
the problems with the best-interests standard have led at least
one distinguished legal commemator 1o propose a [air and
simple alieenative: Flip a coin (Chambers, 1984). This flip
suggestion highlights the extent ol the problems that lay hidden
underneath the best-interests standard’s superficial appeal.

Historieal Perspective

Until the middle of the 190 century, custody laws were perfectly
clear: Fathers were awlomatically granted custody of their
chitldren, who were viewed, like o wile, as a man’s property
{Wyer, Gavlord, & Grove, 1987). Laws hegan to change i the
late 18005 with the emergence of the “lender years™ doctrine,
which held that mothers are uniquely suited 1o rear children (Ex
Parte Devine, 1981; Lyman & Roberts, 1985 Mason, 1994;
Wyer et al., 1987). The lender-years doctrine came 1o control
cuslody decision making during much of the 20th century, bul in
the 19705 the presumplion was challenged as sexist (Hall,
Pulver, & Cooley, 1996; Mason, 1994). The subsequent decline
of the tender-years presumption lelt courts without clear guid-
ance in following the besl-interests standard, 2 principle that
had been place since the beginning of the 20th century
(Mnookin, 1975), For decades, children were automatically
placed with their mothers in their best interests {unless the
mother was “unfit”}, but the desire Lo avoid sexism lelt courts
without a dominant guiding principle.

As we noted earlier, some slates today list factors that they deem
relevant 1o childien’s best inlerests, at least in general lerms, bul
the ultimate goal is never delined (Mnookin, 1973). This presents
judges with an impossible practicul, legal, and cthieal dilemma.
As noled lamily law professor Robent Mnookin (1975) put it:

Deciding whal is best for o child peses n question ne less ultimaie
than the purposes and values of lile iisell, Should the judge be
primarily concerned with the childs happiness? Or with the
child’s spiritual and religious training? Should the judge be con-
cerned with the economic “productivity” of the child when he
grows up? Are the primary values of life in warm interpersonal
relationships, or in discipline and self-sacrifice? 15 stability amd
seeurily for a child more desirable than intellectual stimulation?
These questions coald be elaborated endlessly, And yet, where is
the judge o look Jor the set of values that should inform the choice
of what is best for the child? {pp. 260-261)

Custody Evaluations: A Solution te Judges™ Dilemma?
Withoul clear guidance from the law, judges have wmed o
mettal healith professionals and custody evaluations for help in
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discering children’s best interests (Feller, Davidson, Hardin,
& Horowitz, 1992; Mnookin, 1975; Shuman, 2002; Wald, 1976).
By doing so, the courts have implicitly embraced the value
that children’s prychological well-being—their happiness—
comes first and foremost on the list of their best imerests, Alter-
native experls the cours instead might employ include ac-
countants who have evaluated each parent’s ubility o provide for
their children economically, educators who can comment on the
parents’ relative commitment 1o promoting suceess in school,
religions leaders or philosophers who have assessed the quality of
cach parenl’s moral vatues and 1roining, or perhaps dieticians
who have evalumted each parent’s preference for healthy versus
convenience food. These suggestions may seem outrageous, but
seris Lhe idea that custody should be awarded o a parent who has
anedge over another parent in promoting children's psychological
well-being, particularly when the construet is ill defined or un-
dehned.

We appreciate the terrible dilemma that the vague best-
inlerests standard ereates for judges, cuslody evalualors, and, of
course, parenls and children, We also believe that 2 mental
health professional or other nentral third party or purlics may be
i belter position than a judge bound by rules of legal proce-
dure 1o mzke recommendations shout custody. However, we
believe il is Jegally, morally, and scientificully wrong 1o make
cuslody evaluators de facto decision makers in custody cases,
which is ofien what happens hecause judges ofien accept
evaluators’ recommendations, As law prolessor Daniel Shu-
man (2002) recently summarized, “the role of mental health
professionals in custody litigation is being wansformed from
experl as expert o expert as judge™ (p. 160}, Shuman went on 10
point oui:

Il sociely wishes to use mental health peactitioners s experts in
child custody eases, the law and science demand rigorous
threshold seruting of their methods and procedures so thut courts
are informed consumers of this evidence. Il suciely wishes 1o use
mental health practitioners as judges in child custody cases, then
social policy demands a public debate and legislative approval of
this change ... {p. 162}

We agree, Establishing panels of mental health professionals
who would decide custody disputes woulid be a major procedura)
change in the law, perhaps an importanl one, However, we be-
lieve: that there are simpler and likely more effective changes in
policy that would improve custody decision making for children
and divarcing fomilies and simultaneously solve many of the
problems faced by custody evaluators, lawyers, judges, and
other professionals who now work with custody disputes. Qur
recommendations include (1) promoting parental sell-determi-
nation threugh allernative dispute resolution and other means,
{b) working to develop and implement clear custody stamdards,
and (e) altering the practice of current custody evaluations un-
cler the best-interests standard,

RECOMMENDATION 1: ENCOURAGE ALTERNATIVE
DISPUTE RESOLUTION AND PRIVATE SETTLEMENT

We believe that the best solutions 1o the problems pused by child
cuslody disputes and wnscientific custody evaluations involve
changing the system of dispule resolution in ways that encourage
parents to reach their own decisions aboul rearing their children
fullowing u separation (Emery, 1999h, 2004). Obviously, there
will be: fewer custody evaluations, amd fewer cases that judges
must decide, il more parents resolve their differences by de-
ciding custody arrangements on their own, We also believe that
cncouraging privale seltlenent is the best way to promote
children’s mental healih in separation anl divoree. I the re-
search-hased goals are 1o contain parental condlict, encourage
cooperative coparenting, support both parents’ authoritative
relationships with the children, and preserve economic re-
sources, then it seems rensonable o sleer clear of something
called “the adversary system,” the method of dispute resolution
embraced by the American system of justice (Emery & Wyer,
1987D). *Going lo wir™ is not the way to promote peace, cer-
tainly not in a divorced family.

Over the last two decades, many legal and mental health
professionals, and many diverced parents, have come 1o this
same conelusion. As an aliernative, they urge separated parents
to determine their own children’s hest interests by grappling
with and working out the difficult issues of residence aml
childrearing themselves. One important resson 10 do this from
the oulset of a separution is that parents ultinately must deal
with custody decisions, purenting, and each other on their own.
I a degree of covperation in coparenting is the ultimate goul for
promoting children’s best interests, then it seems reasonable o
hypothesize that a more cooperative approach like mediation,
for exumple, will help parents achieve this outcome betler than
adversarial negoliations or litigation in the courtroom will,

More cooperative approaches o dispule settlement—ihose in
which parents exercise a greater degree of contral over both the
process aiud the outcome than they do in the adversary system—
include o range of oplions such us (a) pro se divoree, in which
parents manage all legal matters on their own without the use of
lawyers; (b) divorce education, usually invelving court-mun-
dated classes on parenting in divorce that encourage coopera-
tive coparenting, even during settlement negotistions; {¢) more
informal, vooperative negoliations between parents and their
atlorneys, an approach that includes but is not limited to col-
luborative fare, 2 new oplion invented by family lowyers in which
both atlorneys agree to represent their clients enly so long s
they negotiate in good faith and settle their disputes outside of
courl (Tesler, 2001); (d) family therapy and parent training,
which, while ot focused on resolving custody disputes, do focus
on the importance of aunthoritalive paremting and cooperation jn
coparenting for separated and divorced parents (Maninez &
Forgalel, 2001; Wolehik et al., 2000); (¢} divorce mediation, the
most firmly established of the new upproaches, in which parents
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negotinte asettlement with the help of a neutral expen, usually a
mental health professional or o lawyer (Emery, 1994); and () use
of family coordinators, for that subset of high-conflict familics
that cannot participate in or benefit from any of the previous
options {e.g., Coales et al., 2003).

The Example of Divoree Mediation

Importantly, research shows that some of these new approaches
tlo help enconrage private seitlement, cooperalive coparenting,
atdl a long-lerm perspective on childrearing lollowing separa-
tion and divorce. The evidence is strongest for divoree mailia-
tion, whicl has been studied more thoroughly than other legal
interventions in diverce, although there undoubtedly is a need
for more research on oll 1ypes of eustody-dispule-resolulion
procedures—perhaps especially on the adversary settlement
process itsell (Beck & Sales, 20013, A few randomized trials and
anumber of evaluations of large-scale programs have shown the
following: Relutive to truditional adversary sewlement (altorney
negotiolions amnd formal courtroum litigation), mediation (n)
settles a large percentage of cases otherwise headed for court; (b)
possibly speeds the time involved in reaching a setlement,
suves money, and increases compliance with agreemeots; (c)
clearly increases party satisfaction with the process of dispute
resolution; and, most importantly, () leads to improved rela-
tionships helween nonresidential purents and children, as well
as between the separated or divoreed parents themselves (Em-
ery, Sharra, & Grover, 2005},

One of us has conducted a randomized trial of custody me-
diation and Litigation, including a 12-year follow-up of the 71
families in the sludy (Emery et al,, 2001). The study included
primatily young, low-income parents, all of whom conlil he
considerad high conflict because they failed to reach a settle-
ment on their own and were recruited into the study al the time
that they filed o petition for a comtested-custody hearing, Par-
licipans were randomly asstgned at this lime to participale ci-
ther in mediation or in an evaluation by the court (adversary
control group), and various tests were conducled 1o examine
self-selection and attrition over time {neither of which proved 1o
bias the study’s results in any detectable manner). Among the
major lindings of an initial study and replication (Emery ¢t al.,
2001; Emery, Matthews, & Kitzmann, 1994; Emery, Matthews,
& Wyer, 1991; Emery & Wyer, 1987a) were the ullowing:

e Ouly 11% of cases randomly ossighed 1o mediation appeared
i front of a judge, compared with 729% ol coses randomly
assigned lo the adversary-setilement group.

e On average, purenls reporied greater satisfaction with me-
diation than with adversary setilement on ilems assessing
both the presumed sirenglhs of mediation (e.g., “vour fecl-
ings were underslood™) and the presumed strengths of ad-
versary setllement (e.g., “your rights were protected™).

¢ Reports of grealer satislaction were notably stronger for [a-
thers than for mothers, apparently as a resell of a ceiling
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effcct: Mothers almost always won in coitrl and therefore
generally were quite satisfied following adversary settlement,

e The pattern of results held not only immiediately afier the
dispule resolutions but also in a 1.5-year follow-up and even
12 years later.

* Nonresidential parents who mediated were fur more likely to
maintain contact with their children. Thirly percent of non-
residential parents who mediated saw their children ance a
week ormore 12 years after the initinl dispute, in comparison
1o only 9% of parents in the udversary group. In the mediation
group, fully 54% ol nonresidential parents also spoke (o their
children on the 1elephone unee o week or more 12 years later,
in contrast Lo 13% in the adversary group.

e The incressed contact belween parenls necessitated by
greater nonresidential parent—child contact did not increase
parent conllict; rather, conflict was somewhat lower in the
mediation group.

»  Anwng parents who medinted rather thun continuing with the
legal action over the custody dispule, 12 years luter the
residential parents reporied that the nonresidential parents
were significantly more likely w discuss problems with them;
had u greater influence on childrearing decisions; and were
more involved in the children’s discipline, grooming, moral
training, crrands, holidays, significant events, school or
chureh funetions, reereational activities, and vacations.

These studies provide sirong evidence about the potential for
mediation lo bring shout improved family relationships afier
scparation and divoree, even many years later, Stll, while the
study’s internal validity is strong, its external validity can e
questioned. The results of various other evaluations of mediation
and adversary settlement help o support the generality of the
findings, but an appropriute degree of caution is suggested by
variulion in the qualily of mediation in different settings, the
push in some court-based mediation programs 1o “get agree-
menls” ruther than focus on fostering positive postdivoree lamily
relationships, and the general need for more research (Emery,
Sharra, & Grover, 2005).

The limiled evidence on other legal and mental health pro-
cedures {e.g.., divoree education, parent training) also suggests
that encouraging parents to tke the long view and work 1ogether
as parents even in the middle of separation and divorce can
benefit children, parent—child relationships, and coparents
{Emery, Waldron, & Kitzmann, 1999). This is nol 1o suggesi that
people should not feel hurl, angry, and bitter in the midst of
separation anel divorce, but instead that, if they have children,
lormer pariners who remain parents need to find o way not Lo act
ot their understandably painful emotions as they rencgotiate
their family relationships (Emery, 1994, 2004}, Also, despite the
proven benelits, it is important lo acknowledge that mediation is
not a panacea, and there muy be a subsel of parents for whom
mediation is nol indicaled (e.g., families with a history of sig-
nificant domeslic violence).
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The Deer=-Does in Mediation

Neither John nor Jane: Deee-Doe entered medingtion with o sense of
optimisny, let glone a desive 1o be in the same room with one an-
other, Their mediator, Dr. Cynthin Barnes, who also was a climeal
psycholugist and family therapist, was pleasant, calm, and clearly
in control of the meeting, but she could not prevent the Deer-Does
from empting into an angry srgument aficr only about 20 minntes,
A tense discussion concerning their disagreements ubownl the
children exploded when John aceuse! Junie of using the children 1o
meet hee own, limitless need for atiention. Jane shot back, “I4
wasn'L me: who had an affuie” T an aogey, loud veice, John wus
retorting, “1 never would have had to go outside the marringe i you
«« . when Dy, Bames interntpled to ssk o speak with each parent
alone.

At first, June fumed during her cancus alone with Dr. Barnes,
but shic found herself in tears within a fow minutes, 21 just can't
helieve i losing my emarriage,” she suid, *“and now he wants me io
lose my kids ton.” She wlked ubout her Geelings of loss, griel, fear,
hurt, and unger, not ubout problems with the custody arrangement.
Atone point, Jane even confessed that at times she longed Lo get
her marriage back; John had, afier all. been a good lather and
husband. But this revelation quickly Led Jane back to Joba's alfuir
and the patin it caused her; she was becoming angry again when Dr.
Barnes interrupted her.

Dr. Barntes offered thal she recognized that Jane was in great
pain in response o losing so many things, and that she needed 10
grieve. In [aet, Dr. Bames recommended o therapist for Jane 1
consull in order to discuss these issues. Yet, Dr. Bames also
pointed out that the goal of mediation was 1o preserve and proteet
the hest part of June
wanted June tothink ubout ways they might be able o ey to do tha,

John was [ur less emotional when he met with Dr. Barnes alone,

s relationship with John—ther children. She

He clearly was very Trustruted. but kept saying that all he wanted
wus {0 have time with his children und get on with his life.
De. Barnes acknowledged Jobn's feelings, but suggesied that
maybe June—am! mayhbe Tsabella and Carlos too—were not as
ready o move on as he was, especially in regard 1o his new rela-
tionship, She alse obliquely suggested that Jobn might want to slow
duwn his current romantic relationship a bit for his own sake. as
well, Her strong advice 1o John was to work on taking small but
positive steps forwand with the kids, and 16 focus on first rebuilding
his relationship with thenr alone before including his new girl-
[riend in his time with them,

When the Deer-Does and the mediator got baek together toward
the end of their two hours, Dr. Barnes again acknowledged eve-
ryone’s difficult emolions, but pointed out how mediation was fo-
cused on trying to solve problems. She repeated her theme about
taking small but positive steps, and 1o the parents” surprise, they
took one by arranging a plan for Carlos and [sabella to spend lime
with Joho for an overight during the coming weckend. They
agreed on very explicit details, not only for timing and ranspor-
tution but alse on whit W 1ell the children uhout the plun and what
to do il one of them grew distruught.

June and John did not work everything oatl in one mediation
session, but they did discover i lorum where they could bring their
vonflicts and try to sort them out. Mediation offeresd them an en-
vironmant that aceepled their painful emotions but simulianeously

(2]
]

encourageil them o put their own feelings on hold and focus on a
plan for theie children. June and John did not realize i, but this is
exactly what they needed to do in o much bigger way, in order to
muve forward as parenis sind alse as people in the coming months

and years,

RECOMMENDATION 2: ADOPT A CLEAR CUSTODY
STANDARD LIKE THE APPROXIMATION RULE

Qur primary recommendation is to conlinue 1o develop practices
and policies thal encourage parents 1 reach their own, hopelully
reasonably amicable decisions aboul residence and parenting,
even when they are in the midst of separation and divoree. We
view mediation as only one of a range ol options designed 1o
[acilitate that goal. Our second recommendation is that state
legislatures move 1o enaet clear guidelines lor determining
custody in coses where the parents cannol reach an agreement,
A [zir standard thal resulis in more predictable outcomes should
reduee the number of contested custody cases, alter the need for
and nature of cuslody evaluations, and as a result, we believe,
help 1o reduce or at least nol exacerbale conllict between sep-
araling parents. In short, a clear, determinative custody rule is
likely to serve the children’s best interesls in separation and
divorce,

There is one proposal Tor a clear custody puideline whose
*upproximation mle”

potential we lind particularly hopelul. The
suggesls Lhat parenting arrangements alter divorce should ap-
proximate, as much as is possible, the respective involvement of
the parents in childrearing during marriage (Scotl, 1992). Par-
ents who had cqual or near-equal involvement during the mar-
riage would maintain some lorm of joint physical custody ufter
scparation. Parents who divided their childrearing roles dis-
proportionately during the marriage also would continue that
arrangemenl. Parents who had agreed to change their roles over
Lime, or who wanted adifferent postdivoree custody arrangement
for whatever reason, would be encouraged o negotiate their own
arrungements according lo the primary, private settlement rec-
ommendation of those who have advocated for the approxima-
tion rule.

I our view, the mosLimporiant advaniage of the approximation
rule is that it is a clear, determinative standard. Parents and theie
lawyers would know what 1o expect of the courts, and this
knowledge would promote seltlement. Tn cuslody disputes (hat
are nevertheless litigated, the approximation rule wouk) sharply
limit the scope of the legal inquiry, os well as any custwdy
evaluations that might oecur. Rather than assessing children’s
luture best interests, under the approxinmation rule judges and
cuslody evaluators would focus on the far clearer and lar nar-
rower question of cach purent’s past involvement in childrearing.

No state has implemented the proposed approximation rule,
so there is no evidence on ils effectiveness. We note, however,
that the American Law Institute {2002), whose model stalules
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often become the basis for state law, has endorsed the approx-
imation rule in its proposed reforms of diverce and custody law
(long with the prineiple of parent sell-determination, consistent
with our first recommendation),

We also should he elear that our support of the approxitmnation
rule is motivated more by the problems created by the ill-delined
nature of the eurrent best-interests standard than by (he ap-
proximation rule itsell, Wer would be open o any clear and de-
terminative rule for deciding children’s best interests, at favor
the: approximation rule over its lwo major rivals: (u) a primary-
caretoker parent standard, which would award sole legal and
physical custody 10 1the parent whe did wost of the childrearing;
and {h) a presumption in favor of joint physical custody. We view
the approximation rule as a pluralistic hybrid of these (wo al-
lernatives.

We lind the approsimation rule appenling because it is a elear
ane determinalive allernative but not a “one size lits all” solu-
tion., At the same lime, we are aware that the approximation rule
is nol withoul problems. Purents’ involvement changes over lime
and as children grow older (for example, fathers” involvement in
childrearing tends 1o increase). In addition, parents and their
lawyers centainly would debale cireumstanees like the Deet-
Docs, in which parents agree that one parent will lemporarily
become more involved in childrearing, We also would not expeet
the approximation rule to end stralegic mancuvering. For ex-
ample, an unhappily nrried parent might quit work or even get
lireal in order 10 be home with the children—and have an ad-
vanlage in a luture custody dispute.

We do nol propose solutions to these possible difficultios, but
again note that the hest-interests standard is itself fraught with
problems—some similar, and some much bigger, in our view, We
believe that the benefits of a elear rule potentially far outweigh
the costs and that implementing the rule is a social experiment
well worth undertaking. Tn fuct, divorce policy already has
witnessed the success of moving from vague to specific guide-
lines. In the early 1980s, the rules governing child support ware
unclear, and this uncertainty encovraged condlict and poor en-
lorecemenl. Federal legislation used financial incemives w en-
courage states Lo adopl elear child support goidelines by 1986
{National Institute for Child Support Enforcement, 1986). De-
spile struggles with initial implementation—and many contin-
uing problems with chikl support—two decades later, all agree
that the clear guidelines are a vast improvement for families,
legal professionals, und the child-welfare system. We expect the
same oulcome when legislalures finally move 1o adept a clear
child custody rule.

RECOMMENDATION 3: LIMIT EXPERT TESTIMONY
AND CLARIFY STANDARDS OF PRACTICE

As long as the best-interests principle remuins in place as an
ill-defined standard, our third and final recommendation is o
utilize existing evidence law, prolessivnal ethics codes, mul
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practice standards o limit the expert 1estimony of mental health
professionals in child custody cases w the presentation of sei-
entifically supported evidence. Until far stronger scientific
support is forthcoming, this recommendation specifically in-
cludes the suggestions (reviewed carlier) to (o) abandon use of
all custody-specific “lests™ that purport 1o measure children’s
best interests directly or indireetly, (b) prohibit testimony about
PAS or any other “syndrome™ that lacks scientilic support, (¢)
identify the specific nature and sources of inference based on
unstructured interview and observationgl assessments, and {d)
apply appropriate caulion in interpreting established measures
aml integrating information across different areas ol nssessment.

Rules of Evidenee

Our reconmmendation 1o limil expett lestimony may seemn radi-
cal, but our proposal simply urges the application of established
rules for expert testimony 1o such testimony in cuslody cases
(Shuman, 2002}, Expert testimony in all legal proceedings is
guided by rules of evidence that identily the circumstances
under which such testimony is appropriate (Ewing, 2003; Shu-
man, 2000; Shuman & Sules, 1998). A key problem for courts
and legislatures is determining exactly what makes testimony
scientific and expert. Historically, the wstimony of expents was
admilted if il passed a legal test developed by a United Stules
district coutt. In Frye v. United Stesies (1923) the court wiole that

Just when a scientific prineiple or diseovery crosses the tine be-
tween the experimental and demonstrable stages is dilficutt 1 de-
termine., Somewhere inthis twilight zone te evidential foree of the
principle must e recognized, and while courts will goa long way in
uchmitling expert testimony deduced from o well recognized scien-
tific principle for discovery, the thing from which the deduction is
mate must be sulliciently established 1o have gained general ae-
ceplance in the particular field in which it belongs (p. 1018,

The Frye test, however, has heen eriticized on g nanber of
grownids (Shuman, 2000). Some: have argoed that it is oo con-
servative aml may resull in exclusion ol testimony based on
novel-yet-valid techniques and approaches; others say it is oo
liberal and allows for testimony hased on technigues that have
gained general acceplance despite being invalid. In Daubert 1.
Merrell Daw Pharmaceuticals, Inc. (1993), the Uniled Stales
Supreme Court ruled that the general-acceplance test developed
in Frye “is not a necessary precondition 1o the admissibility of
scientific evidence under the Federal Rules of Fvidence™ {p.
2799). The Court ruled that the trial judge should ensure that 1he
opinien is based onan “inference orassertion . . . derived hy the
scienlific method” and delermine “whether the reasoning or
methodolegy underlying the testimony is scientifically valid and
... whether that reasoning or methodology con be applied o the
facts in issue™ (p. 2796).

The Court went on 1o identily four factors that judges could
employ when considering speeilie testimony, ineluding (a) the
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“lestability” of the theoretical basis for the opinian; (1) the error
rates associnted with the approach, if known; (¢) whether the
teelmique or approach on which the opinion is based bas been
subjected Lo peer review; and (d) whether the lechnique or ap-
prouch is generally accepted in lhe relevant scientilic commu-
nity.

The guidance provided by Daubert coubd be used Lo examine
whether the expert opinions offered by mental health profes-
sionals in custody disputes are science based, hul there is no
evildence indicating that trinl judges have actively done this.
Those olfering ancedolal accounts or persennl impressions,
however, are essentially unanimous in their impression that
evidence offered by experts incustody cases is rarely objected 1o
and cven less lrequently excluded {Shuman, 2002), Similarly, o
review of appellate cases also suggests that the opinions of
mental health experts are rarely exeluded on the grounds thal
the basis for the expert vpinions offered docs nol meet required
scientific standards, Qur view is that the low scientific standards
for expert Lestimony again can be traced to the vague best-in-
lerests principle and the impossible dilemma it creates for
judges, For this reason, and beeause individual trial judges
rarely have the lime or the expertise Lo evaluate the scienlific
status of psychological ncasures, we believe that itis incumbent
upon the mental health professions 1o develop clear professional
standards regarding expert lestimony in child custody cases,

Professional Standards and Guidelines

The American Psychologicul Association (APA; 1994), Asso-
ciution of Family and Concilialion Courts {(AFCC: 1993), und
American  Acadenmy of Child and  Adolescent  Psychiatry
(AACAP: 1997) all have developed guidelines for professionals
conclucting custody evabuations. All of these guidelines ree-
ommend an assessment of ehildrens’ needs, parents’ abilities
meet these needs, und parents” abilities 10 provide for Tuture
needs, The APA and AACAP guidelines also identify a number
of factors considered to be integral to child custody evaluations,
including assessment of parenting abilities, assessment of ca-
pacily to provide a stable loving home, identification of inup-
propriate behovior that negatively influences the child (e.g.,
substance usefabuse), consideration of parental psychopathol-
ogy as it alfects parenting ability or the ¢hild directly, and
consideration of the child's wishes,

Despite broad agreement about factors that should be as-
sessed, there is little agreement about how 1o assess them, For
example, the AFCC guidelines (which are currently undergoing
revision) do not provide assessment guidelines, while APA and
AACAP both generally sdvocate o multimethod  approach
combining clinical inlerviews, direct observation, and psyclo-
logical lests. Guidelines promulgated by AACAP question the
value of psychological testing, while suggesting that collateral
infurmation be obtained (rom school personnel, healtheare
providers, childeare providers, family, friends, and other indi-

viduals who may provide information germane to child custody
placement, The Jack of consensus hegs the question: What ac-
counts for the variabilily in recommendations? We conclude tha
much of the variability is the result of a lack of requisite
knowledge. There is not enough seientifie evidence (and legal
guidance) about how evaluations should he conducted and ahoul
what type of evaluation is most helplul. Accordingly, we wrge
professional organizations 1o develop very clear guidelines
concerning acceplable, scientifically based practices and what
inferences can approprintely be drawn (ron them, We: have of-
fered our review of the literalure on these measures as a sturling
point (o these discussions and negotiations.

We also urge prolessional organizations 1o adopl ¢lear ethical
standards for mental health professionals (o follow in custody
evaluations. For example, professional organizations have failed
to take a clear stand on principles of practice that are widely
embraced by those with extensive professional experience in the
custody contexl. We suggest three such principles are worthy of
becoming standards of practice: Evaluators should

o Show preference for evaluations conducted by mutually
agreed-upon or courl-appointed experts

e Promote settlement and other steps that will focililate a de-
gree of parental cooperation in chitdrearing and authorilutive
pareni—child relationships—for example, by providing con-
crele, private [eedback 1o the parties ubout the evaluator’s
opinion before submitting a final report

o Acknowledge that custody is ultimately a legal decision and
thus avoid offering *expert opinion™ an legal matlers—such
as who should cnjoy primary legal or physical cuslody and
under what conditions—despile considerable pressure (o do
s0 within the legal system

CONCLUDING COMMENT: A QUESTION OF VALUES

A clear custody rule—whether the approximation rule, the
primary-careluker-parent standard, a presumption in favor of
joint physical custody, or some other law—would necessarily
take a stand on values concerning family life, values that often
are contesled in our changing, pluralistic society. Custody laws
once did take o clear and strong stand favoring fathers as
property holders, and later, mothers as nurturers. Today, there is
no socisl consensus aboul the apprepriate family roles for men
and women, and we believe this is one reason why legisiatures
have failed 1w adopt a clearer and more determinant custody
standard. Fhe “children’s hest inlerests™ standard seens (o
emhrace a laudable value, the well-heing of children; yel as we
have seen, the standard actually encourages uncertainty aml
parental conflict thal is contrary to children’s interesis.

No muiter what the goals or actual effects of the best-interests
slandard, it is impossible 10 sideslep the values issue. Beaber
(1982) provides some illustrative examples of key value ques-
Lions raised by child custody disputes:
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—

Should brothers and sisters be in the custody of the same

parent?

2. Should pn older child, over age 12, have veto power in a
custody dispute bebween Lwo parents?

3. Should boys be placed with fathers and daughters with
mothers?

& Should young children, under age five, be placed with
mothers?

5. Should continuity of residence and school district control
placement?

6. Should children be placed wilh the parent who does not work

oulside the home or who warks the fewest hours andfor the

most convenient hours?

Should children be pluced in the home that does not have/

5

will not have o slepparent? (p. 319}

Science camol answer such value questions. Philosopher of
science Carl Hempel {(1965) has argued for the demarcation
Lelween lnctual issues thal science in prineiple can settle and
value issues thal it cannal, and it is perhaps nowhere more
important to make this distinction than in matters of child
custody, Hempel makes this point using a thought experiment
involving Laplace’s demon—a hypothetical entity who knows all
scienlific laws and all initial conditions und who cun perfectly
and instantancously make all relevant calenlations needed 1o
niake an enpiricat decision:

Lot us assuime. then that Taced with a mocal decision we are able (o
vall uport the Laplacean demaen as a consultant. Whut help might
we el from him? Suppose that we have lo choose one of several
alternative courses of action to use, and thut we want (o know
which of these we aighir 1o Tollow. The: demon would then be uble (o
tell us, for any contempluted choiey, what ils consequences would
e for the: hature course of the aniverse, down to the most minute
detail, however remole in space and time, But having done this for
cach of the alternative courses o uetion under considerstion, the
demon would have completed his wsk: he would have given us all
the infornttion that an ideal science might provide under the
circumstanees, And yel he would not have resolved oul moral
problent, for this requires a decision as e which of 1he several
alicrnalive sets of consequences mapped oul by the demon as
attuinable (o vs is the best; which of them we ouglit to bring ubout.
And the burden of this decision would still fall upon our shonlders:
it is we who would have (o commil vurselves to an unconditionul
judgment of value by singling out une of the sets of consequences
as superior (o its alternatives. Even Laplace’s demon, or the ideal
science he stands for, cannot relieve us of this responsibility. (pp.

Be-89)

in short, even il all of the relevanl empirical relations re-
garding various child custody oplions were known, we would
still be left with the value questions of whal outcomes are the
best. This conclusion gives us a final perspective on our three
sets of recommendations. Our recommendation favoring alter-
rative dispule resolution and parent sell-determination not only
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recognizes Lhe psychological importance of renegotialing family
relationships for children but einbraces the vatue that, exceptin
cases of abuse or neglect, parents themselves should have the
option of determining their children'’s best interests. Our call for
the enactment of g custody standard such as the approximation
rule that has the potential to produce mare prediclable outcomes
urges a clear anticulation of “family values™ as embodied in the
law. Finally, our recommendation that mental health profes-
sionals limil their role in providing expert testimony in custody
cases places the value of seience above all others in prolessional

practice.
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INTRODUCTION
.1 PURPOSE

These Model Standards for Child Custody Evaluation are designed to
promote good practice; to provide information to those who utilize the
services of custody evaluators; and to increase public confidence in the
work done by custody evaluators.

These Mode! Standards for Child Custody Evaluation are designed to guide custody evaluators in all
practice contexts. In disseminating these Model Standards, AFCC's goal is to contribute to the
ongoing educalion of evaluators, thereby promoting good practice; to provide information to those who
utilize the services of custody evaluators; and, to increase public confidence in the work done by
custody evaluators. Unless and until these Mode! Standards are incorporated into law, included in the
rules of a court system, or adopted by a licensing board or similar regulatory authority, they do not
have the force of law. Nonetheless, the adoption of these Mode! Standards by AFCC, the sponsoring
organization, should alerl custody evaluators to the possibility that these Model! Standards may be
utilized in developing standards of care for custody evaluators.

.2 ENFORCEMENT

AFCC believes it to be advisable that our members conform their
practices to these Model Standards; however, AFCC does not have an
enforcement mechanism.

AFCC does not have and does not intend to establish an enforcement mechanism. We believe it to be
advisable that our members conform their practices to the Model Standards articulated here, but
membership in AFCC does not compel them to do so. These Mode! Standards may communicate
expectations that exceed those established by law or by regulatory bodies. Where conflict exists, law,
rules of the court, regulatory requirements, or agency requirements supersede these Mode/
Standards. Where the standard articulated herein is higher than the standard required by law or
regulation, it is hoped that AFCC members will be guided by the standard articulated here.

1.3 Scope

The Mode! Standards for Child Custody Evaluation are intended to
address common concerns regarding the processes that lead to an
analysis of the relative strengths and deficiencies of the litigants or that
offer an analysis of different parenting plans under consideration by the
evaluator.

The Model Standards of Praclice for Child Custody Evaluation are intended to address common
concerns. The Mode! Standards are not inlended to establish standards for the various components of
those custody evaluation models that are collectively referred to as briefer models, such as focused
evaluations, mini-evaluations, and early neutral evaluations. Neither are these Model Standards
intended 1o apply to evaluations that may formally incorporate a setiement component and that are,
therefore, hybrid models. It is recognized that reports that are the end products of competently
conducted evalualions will often be utilized in a settiement process. Furthermore, the Mode! Standards
are designed to apply only to processes that lead to an analysis of the relative strengths and
deficiencies of the litigants or that offer an analysis of different parenting plans under consideration by
the evaluator. If, however, a practitioner functioning in a capacity olher than as an evaluator is offering
an opinion regarding parenting arrangemenis or regarding relative parenting sirengths and
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deficiencies, the Model Sfandards shall be applicable to the evaluative techniques used by the
practitioner.

PREAMBLE

P.1 CONCEPTUALIZATION OF THE CHILD CUSTODY EVALUATION PROCESS

The child custody evaluation process involves the compilation of
information and the formulation of opinions pertaining to the custody or
parenting of a child and the dissemination of that information and those
opinions to the court, to the litigants, and to the litigants' attorneys.
Child custody evaluators shall secure from the court and/or attorneys
reasonably detailed information concerning their role and the purpose
and scope of the evaluation,

(a) Child custody evaluation is a pracess through which information and opinions bearing upon the
custody of, parenting of, and access to children can be made known to the court, to the liligants, and
to the litigants’ attorneys in those cases in which the parents and/or other primary caregivers are
unable to develop their own parenting plans. An evaluation may be requested by the parents or by
their attorneys or may be ordered by the court. Though these Mode/ Standards focus on evaluations
that are being performed within a court system or for a court, they may be useful in other contexts as
well. [Refer to Note P.1(a).]

{b) The application of the knowledge and skills of the mental health professions to the resolution of
legal matters is, by definition, a forensic endeavor and these Model Standards have been written from
that perspective. [Refer to Note P.1.(b)1.] Prior to commencing evaluations, evaluators shali take
reasonable steps to secure court orders or consent agreements in which they are specifically named
and in which their roles, the purposes of their evaluations, and the focus of their evaluations are clearly
defined. [Refer ta Note P.1.(b)2.]

{c} Evaluatars shall perform their professional activities with a recognition of the investigative nature of
the task, an acknowledgment of the limitations inherent in their evalualive procedures, and an
understanding of the distinction between mental health issues and the specific legal questions befare
the court.

P.2 EVALUATORS

Child custody evaluators are qualified mental health professionals who
function as impartial examiners,

Evaluations shall be performed by qualified mental health professionals who are part of a family court
system or carried out privately by qualified individuals or teams. [Refer to section 1 for information
regarding qualifications.] Regardless of the manner in which arrangements for their services have
been made and regardless of the source of remuneration, evaluators shall always function as impartial
examiners.

P.3 ScoPE OF EVALUATORS' OBLIGATIONS
Evaluators are responsible to all consumers of their services; namely,

the courts, the participants in the evaluation process, and affected
others,
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{(a) Custody evaluators have obligations to consumers of their services (such as the courts that seek
their advisory input), to participants in their evaluations (adults and children; parties and non-parties;
fee-payers and non-fee-payers), and to affected others (such as people whose privacy rights are
affected when the rules of discovery require the disclosure of the contents of evaluators' files).

(b) Evaluators fulfili a role that is consistent with the needs of and directives from the court. When the
specified role{s) cannot ethically be accepted andfor when the directives cannot ethically be followed,
evaluators shall decline participation and shall articulate in writing the basis for the decision to decline.
When evaluators give notice of their intention to decline an assigned evaluation, the wrilten notice
shall be provided to the court and to the attorneys.

P.4 APPLICABILITY

The Model Standards for Child Custody Evaluation apply to any
situation in which a mental health professional offers recommendations
concerning custody and/or access issues.

The applicability of these Mode! Standards is to be determined by the nature of the services performed
and not by the evaluator's declared professional affiliation, stated areas of expertise, or customary
area(s) of practice. Specifically, these Model Standards are intended to apply in any situation in which
mental health professionals who have foreknowledge that custody and/or access issues are involved
in a matter offer recommendations concerning such custody and/or access issues to a court.

PO CI IO COCI LSOOI IOIOCICOCOIOIDCD
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1. TRAINING, EDUCATION, & COMPETENCY ISSUES
1.1 CusTODY EVALUATION AS A SPECIALIZATION

A child custody evaluator shall have specialized knowledge and training in
topics related to child custody work and shall keep abreast of the ever evolving
research in the field.

Child custody evaluators shall gain specialized knowledge and training in a wide range of topics
specifically related 1o child custody work. Evaluators shall gain broad knowledge of family dynamics.
Evaluators conducting evaluations that raise special issues shall obtain specialized training. [Refer to
1.2 for a list of areas in which specialized training is required.] Since research and laws pertaining to
the field of divorce or separation and child custody are continually changing and advancing, child
custody evaluators shall secure ongoing specialized training.

1.2 EDUCATION AND TRAINING

Child custedy evaluators shall have the minimum of a master's degree
in a mental health field that includes formal education and training in the
legal, social, familial and cultural issues involved in custody and access
decisions.

(a) Child custody evaluators shall have a minimum of 2 master's degree (or its regionally-recognized
equivalent) in a mental health field that includes formal education and training in child development,
child and adult psychopathology, interviewing techniques, and family systems. In addition, by formal
education or by supervised work experience, evalualors shall possess advanced knowledge of the
complexities of the divorce or separation process, a working knowledge of the legal issues in divorce
or separation in their jurisdiclions of practice, knowledge of the sources of evaluator bias and methods
for maintaining neutrality, and an understanding of the many issues—Ilegal, social, famitial, and
cultural—involved in custody and access.

{b) Areas of expected training for all child custody evaluators include:

(1) the psychological and developmental needs of children, especially as those needs
relate to decisions about child custody and access;

(2) family dynamics, including, but not limited to, parent-child relationships, blended
families, and extended family relationships:

(3)  the efiects of separation, divorce, domestic violence, substance abuse, child alienation,
child maltreatment including child sexual abuse, the effects of relocation, sexual
orientation issues, and inter-parental conflict on the psychological and developmental
needs of children, adolescents, and adulls;

(4)  the significance of culture and religion in the lives of parties;

(5)  safety issues that may arise during the evaluation process and their potential effects on
all participants in the evaluation;

(6) when and how to inlerview or assess adults, infants, and children;

{7) how to gather information from collateral sources:

(8) how to collect and assess relevant data and recognize the limits of the reliability and
validity of different sources of data;

(9) how to address issues such as general mental health, medication use, and learning or
physical disabilities;

{10) how to apply comparable interview, assessment, and testing procedures that meet
generally accepted forensic standards to all parties;

(11) when to consult with or involve additional experts or other appropriate persons;

> conlinued on next page.
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1.2 {b) continued.

{12) how to inform litigants, children, other participants, and collateral sources, of the
purpose, nalure, and method of the evaluation and the limits of confidentiality;

(13} how to assess parenting capacity and co-parenting capacity and to construct effective
parenting and co-parenting plans;

(14) the legal context within which child custody and access issues are decided and
additional legal and ethical standards to consider when serving as a child custody
evaluator,;

(15) how to make the relevant dislinctions among the roles of evaluator, mediator, therapist,
parenting coordinator, and co-parenting counselor;

(18) how to write reports for the courts to which they will be presented;

(17) how to prepare for and give testimony at deposition or at trial; and,

(18) how to maintain professional neutrality and objectivity when conducting child custody
evaluations.

(c) Areas of additional specialized training include:

(1) the assessment of allegations of child sexual abuse issues;

(2) the assessment of children's resistance to spending time with a parent or parent figure
and allegations of attempts to alienate children from a parent, parent figure, or
significant other;

(3} the assessment of children’'s best interests in the context of relocation (move-away)
requests by one parent;

(4) the assessment of substance abuse; and,

(5) the assessment of child abuse and domestic violence and the assessment of safety
plans for both parents and children.

1.3 EXPERIENCE REQUIREMENTS

Child custody evaluators shall possess appropriate education and
training. All evaluators who have fewer than two years experience are
encouraged to seek ongoing supervision priar to offering to perform or
accepting appointments to conduct evaluations.

Since child custody evaluation is a unigue specialty area, anyone conducting child custody evaluations
shall have obtained appropriate education and professional training prior to offering to perform or
accepting an appoiniment to perform evaluations. Novice evaluators shall obtain supervision or
consultation with another professional who meets the education, experience, and training
requirements of this section. Evaluators who have fewer than two years of experience conducting
custody evalualions are encouraged to continue receiving ongoing supervision or to arrange for
consultalion 1o be available and to utilize the services of a consultant when needed. [Refer 1o Note
1.3)

2. KNOWLEDGE OF LAW
2.1 KNOWLEDGE OF STATUTES AND LEGAL PRECEDENTS
All child custody evaluators shall have knowledge of the legal and
professional standards, laws, and rules applicable to the jurisdiction in
which the evaluation is requested.
(a) Evaluators shall be familiar with the applicable statutes, case law, and local rutes governing child

custody. These will vary from jurisdiction to jurisdiction, and evaluators must be knowledgeable
concerning the criteria for original determination of custody, criteria for change of custody, the use of
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custody evaluations, qualifications for custody evaluators, and the legal requirements of the custody
evaluation process of the jurisdictions in which the evaluators will be performing their evaluations.

(b} Evaluators shall have a fundamental and reasonable level of knowledge and understanding of the
legal and professional standards, laws, and rules that govern their participation as experts in the
resolution of disputes concerning the custodial placement of children and specific parenting plans.
Even if they are qualified 1o do 50, evaluators shall not provide legal advice to those whom they are
evaluating or to others with whom they may interact in the course of an evaluation.

2.2 RESPECT FOR THE LEGAL RIGHTS OF LITIGANTS AND OTHERS

Child custody evaluators shall have an understanding of the
fundamental legal rights of those who are part of the evaluation process
and shall conduct themselves in such a manner as to not violate or
diminish those rights.

{a) Evaluators shall have a fundamental and reasonable leve! of knowledge and understanding of the
legal rights of those whom they are evaluating and of individuals who may be affected by the
evaluative process or by the evaluators' reports.

(b) Evaluators shall conduct themselves in such a manner as not to violate or diminish the due
process rights of such individuals.

3. RECORD KEEPING AND RELEASE OF INFORMATION
3.1 “RECORD" DEFINED

As used in these Model Standards, the term “record” refers to the
following documents relating to the evaluation: notes, recordings,
pleadings and other court papers, assessment instruments and testing
data,

The term “record”, as used herein, applies to all notes, documents, recordings, correspondence in any
form or on any medium, tangible, electronic, hand-written, or mechanical, that are specifically related
to the evaluation being conducted. The term “record”, as used herein, includes, but is not limited to, all
a) reports, letters, affidavits, and declarations; b) notes, recordings, and transcriptions that were
created before, during, or after interactions with persons in connection with the evaluation: c) fully or
partially completed assessment instruments; d) scored and un-scored raw lest data, scaring reports,
and interpretations; e) billing, expense, and income records pertaining to the services provided; f)
mechanical, digital, physical or electronic print, film, photocopy, tape, audio, video, or photographic
records; and, g) all other notes, records, copies, and communications in any form that were created,
received, or sent in connection with the evaluation.

3.2 RECORD-KEEPING OBLIGATIONS

Child custody evaluators have an obligation expeditiously to establish
and to maintain a record-keeping system.

(@) Evaluators shall establish and maintain a system of record-keeping and professional
communicalion that is consistent with law, rules, and regulations, and that safeguards applicable
privacy, confidentiality, and legal privilege. Evaluators shall create all records expeditiously, Unless
laws, rules of the court, directives from the court, rules promulgated by regutatory bodies, or private
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agency policy specify otherwise, evaluators shall presume that their records are created, maintained,
and preserved in anticipation of their review by others who are legally enfilled to possess them and/or
to review them.

(b} Records of all aspects of the evaluation shall be created in reasonable detail, shall be legible, shall
be stored in a manner that makes expeditious production possible, and shall be made available in a
timely manner to those with the legal authority to inspect them or possess copies of them. Excluded
from the requirements alluded to in the foregoing discussion of records production are items that may
be protecled from disclosure by copyright laws.

{c) Where the policies of private agencies conflict with the requirements of [aw, rules of the cour,
directives from the court, or rules promulgated by regulatory bodies, the role of private agency policies
shall be considered subordinate.

3.3 AcTmive CONTROL OF RECORDS

Child custody evaluators shall maintain active control of their records
and shall take reasonable care to prevent the loss or destruction of
records.

In crealing and organizing their files, evaluators shall conceptualize all items pertaining to a particular
case as elements of one file. Evaluators shall be mindful of the fact that distinctions often made in
clinical contexts between progress noles and process notes or between a client’s file and a treating
practitioner's personal file are distinctions that are not recognized in child custody work, Evaluators
shall maintain active control over records and information. Regardless of the form in which information
is presented, once evaluators take possession of an item, it must be retained and reasonable care
must be taken to prevent its loss or destruction. For example, evaluators shall not return items to
litigants or others unless such return has been authorized by the attorneys for both litigants or by the
court. [Refer to Note 3.3.]

3.4 DISCLOSURE AND/OR RELEASE OF RECORDS

Child custody evaluators shail establish policies regarding their

procedures, including procedures for the release of information and

payment of fees.
In describing their policies, procedures, and fees, evalualors shall address all issues pertaining to
access to the records thal are maintained by them. Evaluators’ policies concerning the release of

informalion and/or copies of portions of their files shall be guided by the policies and directives of the
courts for which the evaluations are being or have been conducted.

4. COMMUNICATION WITH LITIGANTS, ATTORNEYS, & COURTS
4.1 WRITTEN INFORMATION TO LITIGANTS

Child custody evaluators shall provide each litigant with written
information outlining the evaluator’s policies, procedures and fees.

{a) Even when litigants are submilting to an evaluation in response to a directive from the court,

evaluators shall provide detailed written information concerning their policies, procedures, and fees. In
the portion of the document in which fees are outlined, it shall be made clear that the services to be
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rendered are neither health services nor health service refated and that no claims for health insurance
reimbursement will be completed by the evaluator.

(b} The descriptive document provided by the evaluator shali specify the intended uses of the
information obtained during the evaluation, shall include a list of those 1o whom the evaluator will make
the report available and the manner in which the report will be released, and shall confirm that
evaluator policies governing the release of items in the case file will be in conformance with applicable
laws and court rules. This information shall be provided to the litigants and to their attorneys in
advance of the first scheduled session, so that liligants may obtain advice of counsel and be able to
examine the document in an unhurried manner and in an atmosphere that is free of coercive
infiuences. When the parties are not represented by counsel, the detailed information alluded to herein
shall, nevertheless, be forwarded to them prior to the initial evaluative session.

4.2 REVIEWING POLICIES, PROCEDURES, AND FEES

Child custody evaluators shall review their policies and procedures with
the litigants prior to commencing an evaluation.

In the initial meeting with the parties, evaluators shall review key elements of their policies and
procedures, respond to any questions, and seek assurance that the policies and procedures are fully
understood. The obligation to take reasonable steps to avoid harm where it is possible to do so and to
minimize harm that is foreseeable but unavoidable extends to all those with whom evaluators
professionally interact; to all those who are involved in the evaluative process in any manner, including
children; and, to those from whom evaluators seek collateral source information. Evaluators shall
inform children of the limits of confidentiality, using language that is chosen based upon each child's
cognitive capacity and receptive language abilities.

4.3 INFORMED CONSENT OF COLLATERALS

Child custody evaluators shall take steps to ensure that collaterals
know and understand the potential uses of the information that they are
providing.

Individuals from whom information is sought shall be informed in writing of the manner in which
information provided by them will be utilized and reminding them that information provided by them is
subject to discovery. The aforementioned notice may be provided orally where time constraints make
providing written notice not feasible.

4.4 Ex PARTE COMMUNICATION

Child custody evaluators shall not have substantive ex parte
communications about a case with the Court or with the attorney's
representing the parties,

From the time that evaluators iearn of their assignments until the time that their evaluations have been
completed and their reports have been submitted, evaluators shall take all reasonable steps to
minimize ex parte communication with the court and with attorneys representing the parties. Where ex
parte communication occurs, all reasonable steps shall be taken to limit discussions to administrative
or procedural matters; to avoid discussion of substantive issues; and, 1o refrain from accepting or
imparting significant information orally. Evaluators shall respect local rules or court orders with respect
to ex parte communication with attorneys representing children.
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4.5 INTERIM RECOMMENDATIONS

Child custody evaluators shail refrain from making interim
recommendations,

Evaluators shall refrain from offering interim recommendations or treatment interventions pertaining to
custodial placement, access, or related issues and shall refrain from negotiating settlements with the
parlies andfor with their attorneys. [Refer to Note 4.5.]

4.6 PRESENTATION OF FINDINGS AND OPINIONS

Child custody evaluators shall strive to be accurate, objective, fair and
independent in their work and are strongly encouraged to utilize peer-
reviewed published research in their reports.

(a) Evaluators shall not present data in a manner that might mislead the triers of fact or others likely to
rely upon the information and/or data reported. In their reporis and when offering testimony, evaluators
shall strive to be accurale, objective, fair, and independent. Evaluators shall resist partisan pressure to
report their information and dala or to communicate their opinions in ways that might be misleading.
[Refer fo 5.3, below.]

(b) Evaluators are strongly encouraged to ulilize and make reference to perinent peer-reviewed
published research in the preparation of their reports. Where peer-reviewed published research has
been alluded to, evaluators shall provide full references to the cited research.

(c) Evaluators recognize that the use of diagnostic labels can divert attention from the focus of the
evaluation (namely, the functional abilities of the litigants whose disputes are before the court) and
that such labels are often more prejudicial than probative. For these reasons, evaluators shall give
careful consideration to the inclusion of diagnostic labels in their reports. In evaluating a litigant, where
significant deficiencies are noled, evaluators shall specify the manner in which the noted deficiencies
bear upon the issues before the court.

{d) Evaluators shall recognize that information not bearing directly upon the issues before the court
may cause harm when disclosed and may have a prejudicial effect. For these reasons, evaluators
shall avoid including information in their reports that is not relevant to the issues in dispute.
Notwithstanding the foregoing, evaluators shall retain all information gathered by them and shall be
responsive to lawful requests for the production of that information.

5. DATA GATHERING
5.1 ESTABLISHING THE SCOPE OF THE EVALUATION

The scope of the evaluation shall be delineated in a Court order or in a
signed stipulation by the parties and their counsel.

(a} Evaluators shall establish the scope of the evaluation as determined by court order or by a signed
stipulation by the parties and their attorneys. If issues not foreseen at the outset of an evaluation arise
and if itis the evaluator's professional judgment that the scope of the evaluation must be widened, the
evaluator shall seek the approval of the court or of all attorneys prior to going beyond the originally
designated scope of the evaluation. Any changes in the scope of the evaluator's assigned task shall
be memorialized in writing and signed by the court or by all attorneys, as applicable. [Refer to Note
5.1(a).]
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{b) Evaluators shall employ procedures that are most likely lo yield information that will meet the
needs of the court and shall conduct the data gathering phase of their evaluations in a manner
consistent with state, provincial, or territorial statutes, or with judicial rules governing such evaluations.
When circumstances demand that an evaluation be limited in scope, evaluators shall take steps to
ensure that the boundaries to the evaluation and the evaluator's role are clearly defined for the
litigants, attorneys, and the court,

5.2 FACTORS OR VARIABLES TO BE ASSESSED

Child custody evaluators shall assess the factors and variables
pertinent to the evaluation. These factors or variables shall be
determined according to local statutes, case law, referring questions
and research.

Evalualors shall assess factors or variables that are statutorily defined; dictated by case law;
presented in the referring questions, court orders or stipulations; and/or deemed to be pertinent on the
basis of peer-reviewed published research. If additional factors are brought to the evaluator's attention
or emerge during data collection, the evaluator shall use discretion and professional judgment and
shall initially seek direction from the attorneys, if needed, as decisions are made concerning the
applicability of these factors to the issues before the court. [Refer also to 5.1(a).] If the attorneys are
unable to agree or if, for any reason, further guidance is needed, the evaluator shall seek direction
from the court.

5.3 COMMITMENT TO ACCURACY

Child custody evaluators shall strive to be accurate, objective, fair and
independent in gathering their data and shall be prepared to defend
decisions made by them concerning their methodology.

In gathering data, evaluators shall be committed to accuracy, objectivity, faimess, and independence;
shall treat all participants and weigh all data, opinions, and alternative hypotheses thoroughty and
impartially, and, shall be prepared to articulate the bases for decisions made by them concerning their
methodolagy.

5.4 Use oF DiveRSE METHODS

Child custody evaluators shall strive to use multiple data gathering
methods in order to increase accuracy and objectivity.

Evaluators shall use multiple data-gathering methods that are as diverse as possible and that tap
divergent sources of data, thereby facilitating the exploration of alternative plausible hypotheses that
are ceniral fo the case. The referral questions and issues in the case may be cast as testable
hypotheses for the evaluator's investigation. Decisions concerning the selection of dala gathering
methods shall be made with the circumstances of the evaluation in mind.

5.5 UsE oF A BALANCED PROCESS

Child custody evaluators shall strive to use a balanced process in order
to increase objectivity, fairess and independence.
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(a) Evaluators shall endeavor to employ procedures that will create a sense of balance for those
involved in the process. As one element of a balanced process, the evaluative crileria employed shall
be the same for each parent-child combination. In the interests of fairness and sound methodology,
evaluators shall ensure that any allegation conceming a matter that the evaluator is likely to consider
in formulating his/her opinion shall be brought 1o the attention of the party against whom the allegation
is registered so that s/he is afforded an opportunity 1o respond.

(b) The chosen assessment instrurments shall be used with both parties and the interview time with
each party shall be essentially the same, except where circumstances warrant a departure from this
procedure. Where circumstances warrant a departure from the foregoing standard, the reasons shall
be articulated.

5.6 USsE OF RELIASLE AND VALID METHODS

Child custody evaluators shall use empirically-based methods and
procedures of data collection.

Because evaluators are expected to assist triers of fact, evaluators have a special responsibility to
base their selection of assessment instruments and their choice of data gathering technigues on the
reliability and validity of those instruments and techniques. Evaluators shall strive to use methods and
procedures of data collection that are empirically-based. In the selection of methods and procedures,
evaluators shall be aware that the use of greater numbers of instruments (particularly when some of
those instruments may be of questionable refiability or validity} does not necessarily produce more
reliability and validity in the data set. In selecting methods and procedures, evaluators shall be aware
of the criteria concerning admissibility and weight of evidence employed by courts in their jurisdictions.

5.7 ASSESSMENT OF PARENTS AND PARENTING FIGURES

Child custody evaluators shall strive to assess gach parent and all
aduits who perform a caretaking role and/or live in the residence with
the children.

(a) Except where contraindicated by special circumstances, evaluators shall assess each parent and
any other adults who are currently living in a residence with the children and performing a caretaking
role. Additionally, except where contraindicated by special circumstances, evaluators shall assess any
other adults who are likely to be living in a residence with the children and performing a caretaking
role. [Refer to Note 5.7(a).] Special circumstances may arise in situations in which the court has
specified who is to be evaluated and the evaluator believes it is appropriate to evaluate other
individuals who are living in the home or who have continued close contacts with the children. In those
circumslances, evaluators, using their professional judgment, shall either (1) seek the court's autharity
to evaluate the additional individuals, if doing so is deemed necessary; (2) decline assignments in
which, in the evaluator's judgment, obtaining sufficient information will require the assessment of
additional individuals; or (3) clearly articulate the limitations applicable to the information obtained and
the opinions expressed in light of being unable to assess the other individuals.

(b) It is recognized that individuals who are not parties to the litigation cannot ordinarily be compelled
lo participate in an evaluation.
5.8 ASSESSMENT OF CHILOREN

Child custody evaluators shall individually assess each child who is the
subject of the evaluation.
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(a) Evalualors shall assess each child whose placement is at issue and shall be attentive to any
special developmental needs of the children. Evaluators shall consider the slated wishes and
concerns of each child as these relate 1o the allocation of parental rights and responsibilities if the child
is of sufficient developmental maturity to independently express informed views. Evaluators shall
describe the manner in which information conceming a child's stated perceptions andfor sentiments
was obtained and shall specify the weight given by the evaluator to the child's stated perceptions
and/or sentiments,

{b) Evaluators shall assess and describe sibling relationships. If a parenting plan that is under
consideration involves the placement of siblings in different residences, the advantages and
disadvantages of such a plan shall be clearly articulated.

5.9 ASSESSMENT OF ADULT-CHILD RELATIONSHIPS

Child custody evaluators shall assess the relationships between each
child and all adults who perform a caretaking role and/or living in the
residence with the child.

Evaluators shall assess the relationships between each child and all adults residing with the child or
functioning in caretaking capacities, or reasonably likely to be functioning in caretaking capacities,
except when such adults are paid caretakers, or where the circumstances described in 5.7(a} apply.

5.10 IN PERSON AND TELEPHONIC INTERVIEWS

Child custody evaluators shall conduct at feast one in person interview
with each parent and other adults who perform a caretaking role and/or
are living in the residence with the child{ren). Telephonic interviews are
an acceptable means for collecting data from collaterals.

Telephonic communication is an acceptable means for obtaining interview data from collateral sources
and as a supplemental technique with primary parties. Except where contraindicated by special
circumstances, evaluators shall conduct at least one in person interview with each parent and any
other adults who are currently living in a residence with the child(ren) and performing a caretaking role.
Additionally, except where contraindicated by special circumstances, evaluators shall conduct at least
one in person interview with any other adults who are likely to be living in a residence with the
child(ren) and performing a caretaking role.

5.11 DATA BEARING UPON SPECIAL ISSUES

Special issues such as allegations of domestic violence, substance
abuse, alienating behaviors, sexual abuse; relocation requests; and,
sexual orientation issues require specialized knowledge and training.
Evaluators shall only conduct assessments in areas in which they are
competent.

Evaluators shall have the professional knowledge and training needed to conduct assessments in
which special issues are reasonably likely to arise. Such special issues may include acknowledged or
alleged domestic violence, acknowledged or alleged substance abuse, acknowledged or alleged
alienating behaviors, acknowledged or alleged child malireatment including child sexual abuse,
relocation requests, and sexual orientation issues. When evaluators lack specialized training in
particular areas of concem for the evaluation, they shall either decline the appointment for the
evaluation or seek professional consultation in the assessment of that portion of the evaluation. Where
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such consultation has been oblained, this shali be noted in the evaluator's report. Evaluators shall
utilize a generally recognized and systemalic approach to the assessment of such issues as domestic
violence, substance abuse, child alienation, child maltreatment including child sexual abuse,
relocation, and sexual orientation issues. [Refer to Note 1.3.]

5.12 INCOMPLETE, UNRELIABLE, OR MISSING DATA

Child custody evaluators shali disclose incomplete, unreliable or
missing data.

In their forensic reports, evaluators shall make known to the court when there are incomplete,
unreliable, or missing data, Where data are incomplete, unreliable or missing, evalualors shall identify
the incomplete, unreliable, or missing data, shall offer an explanation if doing so is possible, and shall
arliculate the implications of the incomplete, unreliable, or missing data upon any opinions
communicated in reports or testimony.

6. USE OF FORMAL ASSESSMENT INSTRUMENTS
6.1 THE DECISION TO USE FORMAL ASSESSMENT INSTRUMENTS

Use of formal assessment instruments is within the discretion of the
child custody evaluator.

The use of formal assessment instruments is not always necessary. Where those who are legally
permitted to administer and score psychological assessment instruments elect not to do so, they shall
recognize that they may be called upon to articulate the basis for that decision. [Refer to Note 6.1 |

6.2 EVALUATOR BACKGROUND IN TESTING

Child custody evaluators not trained and experienced in the selection
and administration of formal assessment instruments and not
reasonably skilled in data interpretation shall not conduct testing.

Some of the model standards that follow apply to the use of any formal assessment instruments or
procedures; some are applicable only when psychometric testing is employed. If testing is advisable
and if the evaluator does not have sufficient education, training and/or experience, sfhe should refer
the tesling portion of the evaluation to a case consultant who has sufficient training and experience,
including education and training in the interpretation of psychometric test data within a forensic
contexl. [Refer to Note 1.3.]

6.3 SELECTION OF ASSESSMENT INSTRUMENTS

When formal assessment instruments are employed, child custody
evaluators shall be prepared to articulate the bases for selecting the
specific instruments used.

Evaluators shall be prepared to arliculate the criteria ulilized by them in selecting assessment
instruments and shall be prepared to provide the bases for their selection of the instruments utilized in
a parlicular case. Some assessment instruments, data-gathering techniques, and tests that are
acceptable in health care settings may not meet the evidentiary demands associated with forensic
work. In selecting methods and procedures, evaluators shall be aware of the criteria employed by
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courts in their jurisdictions in rendering decisions concerning admissibility and weight. Evaluators shall
be mindful of issues pertaining to the applicability of psychometric test data to the matters before the
court and shall be familiar with published normative data applicable to custody litigants. Evaluators
shall carefully examine the available written documentation on the reliability and validity of assessment
instruments, data gathering techniques, and tests under consideration for use in an evaluation.

6.4 PROPER USE OF ASSESSMENT INSTRUMENTS

Formal assessment instruments shall be used for the purpose for which
they have been validated and the testing shall be conducted according
to the instructions.

(@) Evaluators shall utilize assessment instruments and tests in accordance with the instructions and
guidance contained in the manuals that accompany the instruments and tests. When utilizing tests,
evaluators shall not make substantial changes in test format, mode of administration, instructions,
language, or content, unless extraordinary circumstances require that such changes be made. When
such changes have been made, evaluators shall have an affirmative duty to articulate the rationale for
having made such changes.

(b) Evaluators shall not use instruments for purposes other than those for which they have been
previously validated. Evaluators shall be mindful of cullural and language diversity and the impact that
these may have on test performance and the resultant data.

6.5 INCLUSION IN REPORTS OF DATA FROM PREVIOUS REPORTS

Child custody evaluators shall take note of any prior formal
assessments conducted on the subjects of the evaluation,

Evaluators shall give careful consideration to the inclusion of testing data from previous evaluations. In
doing so, evaluators shall consider how current the data are; the qualifications of the previous
evalualor; the context of the previous evaluation; and, the importance of examining the raw data.

6.6 USE oF COMPUTER-GENERATED INTERPRETIVE REPORTS

Caution shall be exercised by any child custody evaluator when utilizing
computer-generated interpretive reports and/or prescriptive texts,

Evaluators shall exercise caution in the use of computer-based test interpretations and prescriptive
texts. In reporting information gathered, data obtained, and clinical impressions formed and in
explaining the bases for their opinions, evaluators shall accurately portray the relevance of each
assessment instrument to the evaluative task and to the decision-making process. Evaluators shali
recognize that test data carry an aura of precision that may be misleading. For this reason, evaluators
shall not assign to test data greater weight than is warranted, particularly when opinions expressed
have been formulated largely on some other bases.

7. THE TEAM APPROACH TO EVALUATION
7.1 COMPETENCE OF TEAM MEMBERS

A team approach to conducting child custody evaluations is
appropriate.
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A team approach to conducting child custody evaluations is appropriate, provided that all of the mental
health professionals are compelent to fulfill their assigned roles. In jurisdiclions where court-appointed
evaluations are governed by licensure laws, unlicensed tearn members shall receive close supervision
by a designated licensed team member.

7.2 RESPONSIBILITY FOR TEAM-CONDUCTED EVALUATIONS

Any team member who signs the forensic report shall be knowledgeable and answerable to the court
on all aspects of the final forensic work product.

8. ROLE CONFLICT AND DUAL ROLE ISSUES
8.1 MAINTAINING OBJECTIVITY

Child custody evaluators shall strive for objectivity and shall take
reasonable steps to avoid multiple relationships with any and all
participants of an evaluation.

The responsible performance of a child cuslody evaluation requires that evaluators be able to maintain
reasonable skepticism, distance, and objectivity, For this reason, evaluators shall take reasonable
steps 1o avoid multiple relationships. Evaluators shali recognize that their objectivity may be impaired
when they currently have, have had, or anticipate having a retationship with those being evaluated,
with attorneys for the parties or the children, or with the judges. Evaluators shall recognize that
relationships cannot be time delimited; specifically, prior relationships or the anticipation of future
relationships may have the same deleterious effects upon evaluator objectivity as current relationships
would have.

8.2 DiISCLOSURE OF POTENTIAL CONFLICTS

Child custody evaluators shall disclose any and all professional and
social refationships with any subject of the evaluation, attorney or judge
involved in the proceeding.

It is recognized that in some gecgraphic areas evaluators may not be able to avoid professional or
social relationships with individuals whom they may subsequently be asked to evaluate, with attorneys
for those individuals, or with judges hearing the disputes. When avoiding multiple relationships is not
feasible, evaluators shall be alerl to the ways in which their objectivily may be impaired and prior to
accepting an appointment, they shall provide a reasonably detailed written disclosure of current, prior,
or anticipated relationships with others involved in the litigation. Such disclosure shall be made in a
timely manner.

8.3 DeALNG WITH UNAVOIDABLE MULTIPLE RELATIONSHIPS

Multiple relationships may be unavoidable in some jurisdictions. When
an evaluator is asked or ordered to function in multiple roles and where
doing so can be avoided, the child custody evaluator shall have the
affirmative duty to inform the appointing agent(s) of the disadvantages
of multiple roles and to decline one of the assigned roles.
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{(a) It is recognized that it may sometimes be necessary to provide both forensic and therapeutic
services, or both forensic and parenting coordination services, such as when another reasonably
skilled and competent provider is unavailable to provide either service.

(b) When requested or ordered by a court to provide either concurrent or sequential forensic and
therapeutic, mediation, or parenting coordinalion services and when the circumsiances described in
8.3(a) do not apply, the evaluator shall inform the court of the disadvantages of this arrangement and
shall decline one of the assigned tasks,

8.4 AvOIDANCE OF THERAPEUTIC INTERVENTION

Child custody evaluators shall not offer advice or therapeutic
interventions to anyone involved in the child custody evaluation
process.

Though therapeutic interventions and the offering of advice are deemed inappropriate under most
circumstances, it is recognized that it may be necessary for an evaluator to intervene or to offer advice
when there is credible evidence of substantial risk of imminent and significant physical or emotional
harm to a litigant, child(ren), or others involved in the evaluative process. [Refer also to 4.6.] The term
“‘advice”, as used herein is not intended to include offering information concerning appropriate
resources or offering a referral to an appropriate resource. Where therapeutic intervention has been
employed or advice has been offered, as soon thereafter as is practical, the evaluator shall prepare a
description of the intervention or advice and the bases upon which intervention or advice was deemed
necessary, and shall forward the description lo the attorneys. {Refer to Note 8.4.]

8.5 ROLE DELINEATION IN CONSULTING

Practitioners who are hired to review the work of a child custody
evaluator shall restrict their role to that of a reviewer and shail avoid
relationships with the participants in the evaluation.

Practitioners shall consider the importance of rale delineation in undertaking reviews of the work of
evaluators, shall avoid multiple roles, and shall not meet with litigants, family members, or allies of
litigants (other than counsel). Reviewers shall not have had any prior relationship with any member of
the family that is the subject of the evaluation being reviewed.

9. INTERVIEWING CHILDREN
9.1 CRITICAL FACTORS IN CHILD INTERVIEWING

Child custody evaluators shall be trained and skilled in interview
strategies with children and shall follow generally recognized
procedures when conducting interviews with children.

Children who are the focus of custody/access disputes shall be interviewed if they have reasonable
receptive and expressive language skills. When structuring interviews, evalualors shall consider a
range of hypotheses and base their interview stralegies on published research addressing the effects
upon children’s responses of various forms of questioning. Evaluators shall have knowledge of and
shall consider the factors that have been found to sirongly affect children’s capacities as wilnesses,
Evaluators shall have knowledge of and shall follow generally recognized procedures in establishing
the structure and sequence of interviews with children. Evaluators shall commence interviews with
children by informing them that what they tell the evaluator is not confidential.
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10. OBSERVATIONAL - INTERACTIONAL ASSESSMENT
10.1 AWARENESS OF OBSERVER EFFECTS

Evaluators shall be mindful of the fact that their presence in the same physical environment as those
being observed creates a risk that they will influence the very behaviors and interactions that they are
endeavoring to observe.

10.2 PARENT-CHILD OBSERVATIONS

Each parent-child combination shall be observed directly by the child
custody evaluator, unless there is a risk to the child's physical or
psychological safety.

(a) All children, including pre-verbal children, shall be observed with their parerts, unless verifiable
threats to a child's physical or psychological safely will creale foreseeable risk of significant harm to
the child or where conducting such an cbservation is impossible (as when a parent is incarcerated or
overseas). Where parent-child observations have not been conducted on the basis of possible risk to a
child, evaluators shall have an affirmative obligation to articulate the bases for their decisions.

{b) Observations of parents with children shall be conducted in order that the evaluator may view
samples of the inleractions between and among the children and parents, and may obtain
observational data reflecting on parenting skills and on each parent's ability to respond to the
children's needs. In the course of such observations, evaluators shall be attentive to (1) signs of
reciprocal connection and attention; (2) communication skills; (3) methods by which parents maintain
control, where doing so is appropriate; (4) parental expectations relaling o developmentally
appropriate behavior; and, (5) when parents have been asked to bring materials for use during the
interaclive session, the appropriateness of the materials brought.

(c) Each parent-child combination shall be observed, unless doing so is not feasible [Refer 10.2({a)
above.]; parent-child observations shall be conducted subsequent to the first set of interviews with the
parents, unless there are compelling reasons to do otherwise; evaluators shall refrain from offering
cuslody and/or access recommendations if observations of both parents with all children have not
been completed; and, in formulating their opinions concerning the significance of parent-child
interactions, evaluators shall consider religious, cultural, ethnic, and lifestyle factors.

10.3 PROCEDURAL ISSUES

Child custody evaluators shall inform the subjects of the evaluation of
the purpose for which observational sessions are conducted and such
observations shall be scheduled and overt.

{(a) Parent-child observations shall ordinarily be scheduled and overt. Unannounced observations or
covert observations (as with hidden cameras or hidden microphones) are deemed unacceptable
unless consent to such observational methods has been given in advance by the parties. [Refer to
Note 10.3(a).]

{b} The parties shall be provided with information regarding the purpose of the parent-child
observation; the manner in which observational sessions differ from other sessions shall be explained,
and, the parties shall be made aware of any special guidelines for the visit before the meeting takes
place.
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(c) A detailed record of the observational session shall be created. If neither audio- nor videotaping is
done and if, for any reason, contemporaneous note taking is difficult, notes must be entered as soon
as possible following the session.

(d) If and when interviews or observational sessions are being audiotaped or videotaped, all
introductory comments, all questions, all responses, and all statements made by the evaluator in
providing closure shall be included on the audiotape or videotape.

11. USE OF COLLATERAL SOURCE INFORMATION
11.1 THE IMPORTANCE OF COLLATERAL SOURCE INFORMATION

Valid collateral source information is critical to a thorough evaluation.
Sufficiency and reliability of collateral source information is a
determination to be made by the child custody evaluator.

(a) Evaluators shall be mindful of the importance of galhering information from multiple sources in
order lo thoroughly explore alternative hypotheses concerning issues pertinent to the evaluation.
Evaluators shall recognize the importance of securing information from collateral sources who, in the
judgment of the evaluators, are likely to have access to salient and critical data.

(b) Decisions concerning the sufficiency of collateral source information shall be made by evaluators.
Accordingly, the data sources may include, but are not limited to, oral and/or written reports from
collateral sources; school, medical, mental heaith, employment, social service, and law enforcement
records; computer files; financial information; and, video and audio data that have been legally
obtained.

(c) When collateral and documentary data are not available, then this limilation shall be made known
to the court in the forensic report.

11.2 CORROBORATION OF INFORMATION RELIED UPON

Collateral source information is essential. Child custody evaluators
shall disclose situations where uncorroborated information was utilized
in the formulation of an opinion expressed by the evaluator.

Evaluators shall acknowledge the limits in the ability to discern the truthfulness of oral reporis from the
primary participants and so shall seek from collateral sources information that may serve either to
confirm or to disconfirm oral repors, assertions, and allegations. When assessing the reports of
parlicipants in the evaluation, evaluators shall seek from other sources information that may serve
either to confirm or disconfirm participant reports on any salient issue, unless doing so is not feasible.
Where seeking such confirming or disconfirming information is not feasible, evaluators shall exercise
caution in the formulation of opinions based upon unconfirmed reports and shall clearly acknowledge,
within the body of their written reports, statements that are not adequately corroborated and why it
may or may not be appropriate to give weight to such data.

11.3 AWARENESS OF HEARSAY RULES

Child custody evaluators shall be aware of their local practices
regarding hearsay in reports and in testimony.
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Because collateral information constitutes hearsay when included in a forensic work product,
evaluators shall be aware of exceptions to hearsay rules and other rules governing the admissibility of
expert opinion that may apply to forensic evaluations in the legal jurisdictions in which their evaluations
have been performed. Evaluators shall also be mindful of the fact that the interpretation of hearsay
fules and exceptions may vary considerably from judge to judge and as a function of the unique
elements of the case.

11.4 FORMULATION OF OFINIONS

Evaluators shall be prepared to explain how different sources and different types of information were
considered and weighted in the formation of their opinions. [Refer to Note 11.4.] In utilizing collateral
sources, evaluators shall seek information that will facilitate the confirmation or disconfirmation of
hypotheses under consideration.

11.5 IDENTIFICATION OF COLLATERAL SOURCES

All collateral sources contacted shall be disclosed by the chiid custody
evaluator.

Evaluators shall list all collateral informants who were contacted and all dala sources that were
utilized, whether or not the information obtained was utilized by the evaluators in formulating their
opinions. Where unsuccessful attempts have been made to contacl collaterals, those collaterals shall
be identified and an appropriate notation shall be made.

11.6 SECURING AUTHORIZATION

The subjects of the evaluation shall provide explicit authorization for the
child custody evaluator to contact collateral sources unless the
authority is provided in the order appointing the evaluator or is
statutorily provided. The child custody evaluator shall inform collateral
sources that there is no confidentiality in the information that is being
discussed between the collateral sources and the evaluator.

{a) Evaluators shall secure authorization to contact collateral sources who, in the evaluators'
judgment, are likely to have information bearing upon the matters before the court, Such
authorizations shall be secured from the parties in the legal action, unless such authorization is clearly
arliculated in the order appointing the evaluator or such authorization is provided by statute.
Evaluators shall clearly explain the purpose of the evalualion and how the coltateral's information will
be used. Evaluators shall provide potential collateral informants with written information that shall
include an unambiguous statement concerning the lack of confidentiality in a forensic mental health
evaluation,

(b) The information alluded to in 11.6(a) may be provided orally only where time constraints make
providing written information not feasible. Evaluators shall not promise confidentiality to collateral
sources who volunteer to contribute information for the evaluation, including children, unless there is a
legal exemption by statute, case law, judicial administrative rule, or court order.
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12. PRESENTATION AND INTERPRETATION OF DATA
12.1 COMPETENCE

Evaluators shall only offer opinions o the court in those areas where they are competent to do so,
based on adequate knowledge, skill, experience, and education.

12.2 ARTICULATION OF THE BASES FOR OPINIONS EXPRESSED

Opinions expressed by child custody evaluators shall be based upon
information and data obtained through the application of reliable
principles and methads. Evaluators shall differentiate among
information gathered, observations made, data collected, inferences
made, and opinions formulated.

Evaluators shall only provide opinions and testimony that are a) sufficiently based upon facts or data;
b) the product of reliable principles and methods; and ¢) based on principles and methods that have
been applied reliably to the facts of the case. In their reports and in their testimony, evaluators shall be
careful to differentiate among information gathered, observations made, data collecled, inferences
made, and opinions formulated. Evaluators shall explain the relationship between information
gathered, their data interpretations, and opinions expressed concerning the issues in dispute. There
shall be a clear correspondence between the opinions offered and the data contained in both the
forensic report and the case file.

12.3 ADEQUACY OF DATA

An evaluator shall provide written or oral evidence about the personality characteristics of a particular
individual only when the evaluator has conducted a direct examination of that individual and has
obtained sufficient information or data to form an adequale foundation for the information provided
and/or opinions offered.

12.4 ARTICULATION OF LAMITATIONS

In reports and in teslimony evaluators shall articulate any limitations to the evaluation with respect to
methodology, procedure, data collection, and data interpretation. [Refer to 5.4.] When the available
data do not enable evaluators to opine responsibly on the relative advantages and disadvantages of
different parenting plans under consideration, they shall decline to offer an opinion.

12,5 RECOGNITION OF THE SCOPE OF THE COURT ORDER
Evaluators shall avoid offering opinions to the court on issues that do not directly follow from the court

order of appointment or signed stipulation or are not otherwise relevant to the purpose of the
evaluation,

OO
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ENDNQOTES

NOTE P.1a: Because of the frequency with which evaluators' reports are ufilized for settlement
purposes, evaluators are urged to include in their reports information needed by the families in
addition to the information needed by the courts. This includes situations in which disputes arise
concerning the need, or lack thereof, to modify an existing parenting plan.

NOTE P.1(b}1: In some jurisdictions, the term “forensic” is not employed in the construction of court
orders and the evaluations performed for the courls may be referred to as “clinical” evaluations. Our
purpose in emphasizing the forensic nature of the evaluative task is to call attention to two aspects of
custody evaluations that distinguish them from other evaluations performed by mental health
practitioners. First, because custody evaluations are performed in order that evaluators will be able 1o
assist triers of fact by formulating opinions that can responsibly be expressed with a reasonable
degree of professional cerainty, sufficiency of information (both from a qualitative and from a
quanlitative perspective) is judged by a higher standard than that which might be applied to
evaluations conducted within a treatment context. Second, notwithstanding the fact that reports
prepared by evaluators are used for setilement purposes more often than they are used by the judges
who have ordered the evaluations, evaluations must be conducted and reports must be written with
the needs of the court in mind.

NOTE P.1(b)2: As used herein, the lerm “court order” includes orders thal result from stipulations by
the parties.

NOTE 1.3: When the services of a consultant have been utilized, the consultant shall be identified and
hisfher role in the evaluative process shall be briefly described.

NOTE 3.4: Evaluators can meet their obligation to retain file items by formally notifying the attorneys
and litigants of the intention to copy items and return the originals and retaining original items only if
concerns are raised with regard to (a) issues of authenticity, {b) the degree lo which the copy is a
sufficiently accurate reproduction of the original, or (c) an objection is raised to the return of the
originals for any reason.

NOTE 4.5: Attention is called to the introductory section of the Mode! Standards (in paricular, “1.3
Scope”} in which it is stated that the Mode! Standards are not “intended to apply to evaluations that
may formally incorporate a settlement component and that are, therefore, hybrid models.” If an
evaluator will be participating in settlement negotiations, this must be established at the outset of the
evaluation and the ramifications of this role change shall be fully explained in writing.

NOTE 5.1: Though Standard 5.5 does not specify that approval must be explicit as opposed to tacit,
evaluators are urged to obtain legal advice if they are considering a notification/lacit approval
approach. In jurisdictions in which evaluators are protected by some form of immunity, the protection
may be dependent upon conformity with the terms of the court order and it is possible that anything
other than explicit, written direction from the court would void whatever immunity might otherwise be in
place.

NOTE §5.7(a): Two examples of such special circumstances follow. (1) A non-party declines to
participate. Ordinarily, individuals who are not parties to the litigation cannot be compelled o
participate in an evaluation. (2) a current or potential caretaker is deemed acceptable by both parties.
Example: one set of grandparents is actively involved in a child's care; intend to continue being active;
and no objections or cancerns are expressed by eilher party.

NOTE 6.1: In these Model Standards, a distinction is made between “formal assessment instruments”
and “lests”. The definition of a test has been taken from the Standards for Educational and
Psychological testing [American Educational Research Association, American Psychological
Association & National Council on Measurement in Education (1999). Standards for educational and
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psychological testing. Washington, DC: American Psychological Association.] “A test is an evaluative
device or procedure in which a sample of an examinee’s behavior in a specified domain is obtained
and subsequently evaluated and scored using a standardized process” (p. 3). The term “formal
assessment instruments” includes tests but also includes structured procedures and techniques
that are not "scored using a standardized process”. Terms such as “assessment procedures” and
“‘data-gathering techniques” refer to instruments and procedures the data from which are not scored.

NOTE 8.4: The language of the court order, local rule, or local custom may determine whether the
information alluded to in 8.4 shall be forwarded to the court at the same time that it is forwarded to the
attorneys or, alternatively, included in the custody evaluator's final report.

NOTE 10.3(a): This standard is not intended to apply to unintentional observations such as those that
may oceur in the wailing room or in public areas in which evaluators and evaluees may encounter one
another.

NOTE 11.4: It is not intended that evalualors will assign numerical values to different sources and
types of information as a means by which to communicate the weight assigned to them.
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Specialty Guidelines for Forensic Psychology

Amcrican Psychological Association

e

In the past 50 years forensie psychological practice has
expanded dramatically. The American Psychological As-
sociation {APPA) has a division devoted to matters of law
and psychology (APPA Division 41, the American Psy-
cholegy-Law Socicty), a number of seientific journals de-
voted Lo intcractions between psychology and the law cxist
(e.g., Law amd HHuman Behavior; Psvehiology, Public Pol-
icv. and Law; Behavioral Sciences & the Law). and a
number of Key texts have been published and undergone
multiple revisions {e.g., Grisso, 1986, 2003; Melton, Pe-
trilu, Poyihress, & Slobogin, 1987, 1997. 2007; Rogers,
1988. 1997, 2008). In addition. waining in lorensic psy-
chology is available in predoctoral, internship, and post-
doctoral seitings, and APA recognized forensic psychology
as o specialty in 2001, with subsequent recertification in
2008,

Because the practice of Torensic psychology dilfers in
important ways Irom more traditional practice areas (Mo-
nahun, 1980) the ~Specialty Guidelines for Forensic Psy-
chologists™ were developed and published in 1991 (Con-
mittee on Ethical Guidelines fur Forensic Psychologists,
1991). Because of continued developments in the field in
the ensuing 20 years. forensic practitioners” ongoing need
for guidance, and policy requirements of APA. the 1991
“Specialty Guidelines for Forensic Psychologists™ were
revised, with the intent of benefiting forensic practitioners
and recipicnts of their services alike.

The goals of these Specialy Guidelines for Forensic

Psychology (the Guidelines™) are to improve the quality of

forensic psychological services; enhance the practice and
lacilitate the systematic development of forensic psychol-
ogy; encourage a high level of quality in professional
practice: and encourage forensic practitioners to acknowl-
edge and respect the rights of those they serve. [hese
Guidelines are intended for use by psychologists when
engaged in the practice of forensic psychology as described
below and may also provide guidance on professional
concluet to the legal system and other organizations and
professions,

For the purposcs of these Guidelines, forensic psy-
chology refers o professional practice by any psychologist
working within any subdiscipline of psychology (e.g., clin-
ical. developmental, social. cognitive) when applying the
scientific, technical, or specialized knowledge of psychol-
ogy Lo the luw 1o assist in addressing legal, contractual, and
administrative matters. Application ol the Guidelines does
not depend on the practitioner’s typical arcas of practice or
expertise, but rather, on the serviee provided in the case at
hand. These Guidelines apply in all matters in which psy-
chologists provide expertise (o judicial, administrative, and

educationy] systems including, but not limited 1o, examin-
ing or trealing persons in anticipution of or subsequent o
legal, contractual. or administrative proceedings; oflering
expert opinion ahout psychalogical issues in the form of
amicus bricfs or testimony to judicial. legislative, or ad-
ministrative bodies; acting in an adjudicative capacity:
serving as a trial consultant or otherwise offering expertise
to attorneys. the courts, or others: conducting rescarch in
conncction with, or in the anticipation of, litigation: or
involvement in educational activities of a forensic nature.

Psychological practice is not considered forensic
solely because the conduet akes place in, or the product is
preseated in, a tribunal or other judicial, legislative, or
administrative forum. For example. when a party (such as
a civilly or criminally detained individual} or another in-
dividual (such as a child whose parents are involved in
divoree proceedings) is ordered into treatment with & prac-
titioner, that treatment is not necessarily the praclice of
forensic psychology. In addition. psychological testimony
that is solely based on the provision of psychotherapy and
docs not include psycholegal opinions is not ordinarily
considered forensic practice,

For the purposes of these Guidcelines, forensic practi-
tioner refers o a psychologist when enpaged in the practice
of forensic psychology as described above. Such proies-
sional conduct is considered forensic from the time the
practitioner reasonably expects lo, agrees to. or is legally
mandated to provide expertise on un explicitly psycholegal
ISsue.

The provision of furensic services may include a wide
varicly of psycholegal roles and functions. For example. as

Ihis article was published Onhine First October 1, 2012,

These Specialty Guidehnes for Forensic Psychology were Jeveloped
b the Amencan 'sychology-Law Soecicty (Division 41 of the American
Psychological Assaciation [APA]) and the American Academy of Foren-
sic Psychology They were adopted by the AI'A Council of Representa-
tives on August 3, 2011

The previous version of the Guidelines {“Specially Guidelines for
Farensic Psychologmists”, Comimittee on Fthical Guidelines for Forenstc
Psychologists, 19313 was opproved by the American Psvehology 1.aw
Seciety (Division 41 of APA) and the American Academy of Farcnsic
Psychology in 1991, The cument revision, now called the “Specialty
Gindelines for Forensic Psychology”™ (reforred 1o us “the Guidelines™
throughout ties document), replaces the 1991 “Specialty Guidelines for
Forensic Psychologists ™

“These guidelnes are scheduled 1o expire August 3, 2021, Aler this
dae, users are cncouraged o contact the Amcrican Psychological Asso-
cintion Practice Directorate 1o confirm that this document remains in
eflect.

Correspondence concerming these puidelines should be addressed to
the Pructice Directorate. American Psychological Association, 750 First
Street, NE, Washington, DC 200024242
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rescarchers, forensic practitioners may participate in the
collection and dissemination of data that are relevant to
various legal issues, As advisors, forensic practitioners may
provide un attorney with an informed understanding of the
role that psychology can play in the case at hand. As
consullants, lorensic practitioners may explain the practical
implications of relevamt research, exumination findings,
and the opinions of other psycholegal experts. As examin-
ers, [orensic practitioners may assess an individual’s func-
tioning und report findings and opinions 10 the attorney, a
legal tribunal. an employer, an insurer, or others (APA,
20800, 201 1a). As trestment providers, [orensic practitio-
ners may provide therapeutic services tailored to the issues
and context of a legal proceeding. As mediators or nego-
limors, forensic practitioners may serve in a third-party
neutral role and assist parties in resolving disputes. As
arbiters, special masters, or case managers with decision-
making authority. [orensic praclitioners may serve partics.
attorneys, and the courts (APA, 2001b).

These Guidelines are informed by APA's “Ethical
Principles of’ Psychologists and Code of Conduet” (herein-
after referred 10 as the EPPCC; APA, 2010a). The term
pruiclelines refers to statements that suggest or recomimend
specific professional behavior, endeavors, or conduct for
psychologists. Guidelines differ from standards in that
standards are mandatory and may be accompanied by an
enforcement mechanism. Guidelines are aspicational in in-
tent. They are intended to facilitate the continued system-
alic development of the profession and facilitate a high
level of practice by psychologists. Guidelines are nol in-
tended to be mandatory or exhaustive and may not be
applicable 10 every professional situation, They are not
definitive. and they are not intended to take precedence
over the judgiment of psychologists.

As such. the Guidcelines are advisory in areas in which
the forensic practitioner has discretion 1o exercise profes-
sional judgment that is not prohibited or mandated by the
EPPCC or applicable law. rules, or regulations, The Guide-
lincs neither add obligations 10 nor climinate obligations
from the EPPCC but provide additional guidance for psy-
chologists. The maodificrs used in the Guidelines (¢.g.,
reasonably, appropriate, petentialiv) are included in ree-
agnition of the need for professional judgment on the pan
of forensic practitioners; ensure applicability across the
broad range of activitics conducted by forensic practitio-
ners; and reduce the likelihood of cnacting an inflexible set
ol puidelines that might be inapplicable as forensic practice

evolves, The use of these modifiers, and the recognition of

the role of professional discretion and judgment, also re-
flects that forensic practitioners are likely to encounter facts
amel circumstances not anticipated by the Guidelines and
they 1nay have Lo act upon uncertain or incomplele evi-
dence. The Guidelines may provide general or conceptual
guidance in such circumstanees. The Guidelines do not,
however, exhaust the legal, professional, moral. and ethical
considerations that inform [orensic practitioners, lor no
complex activity can be completely delined by legal rules.
codes of conduct, and aspirationa) guidelines

I'he Guidelines are not intended to serve as a basis lor
disciplinary nction or civil or criminal liability. The stan-
dard of care is established by a competent authority. not by
the Guidelines. No cthical, licensure, or other administra-
tive action or remedy, nor any other cause of action, should
be taken sofefy on the basis of 4 forensic practitioner acling
in & manncer consistent or inconsistent with these Guide-
lines,

In cases in which a competent authority references the
Guidelines when formulating standards, the authority
should consider that the Guidelines attempt to identily a
high level of quality in forensic practice, Competent prac-
tice is defined as the conduct of a reasonably prudent
forensic practilioner engaged in similar activities in similar
circumstances. Professional conduct cvolves and may he
viewed along a continuum of adequacy. and “minimally
compelent”™ and “hest possible™ are usually difTerent points
along that continuum.

The Guidelings are designed 1o be national in scope
and are intended to be consistent with state and federad law.
In cases in which a conflict between legal and professional
obligations oceurs, forensic practitioners make known their
commitment to the EPPCC and the Guidelines and take
sleps to achieve an appropriate resolution consistent with
the EPPCC and the Guidelines

The format of the Guidelines is different from most
other practice guidelines developed under the auspices of
APA. 'This reflects the history of the Guidelines as well as
the fact that the Guidelines are considerably broader in
scape than any other APA-developed guidelines. Indeed,
these are the only APA-approved guidelines that address a
complete specially practice area. Despite this ditterence in
format, the Guidelines lunction as all other APA guideline
documents.

This document replaces the 1991 “Specialty Guide-
lines for Forensic Psychologists,” which were approved by
the Amcrican Psychology-Law Socicty (Division 41 of
APA) and the American Board of Forensic Psychology.
The current revision has also been approved by the Coungil
of Representatives of APA. Appendix A includes a discus-
sion of the revision process, enactment, and current status
of these Guidelines. Appendix B includes definitions and
terminology as used tor the purposes of these Guidelines.

1. Responsibilities
Guideline 1.01: integrity

Forensic practitioners strive Tor accuracy, honesty, and
truthfulness in the science, teaching. and practice of foren-
sic psyehology and they strive to resist partisun pressures Lo
provide services in any ways that might tend to be mis-
leading or inaccurate,

Guideline 1.02: Impartiality and Fairness

When ollering expert opinion 1o be relied upon by a deci-
sion maker, providing forensic therapeutic scrvices. or
teaching or conducting rescarch, forensic practitioners
strive for accuracy. impariality. faimess. and indepen-
denee (EPPCC Standard 2.01). Forensic practitioners rec-
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ognize the adversarial nature of the legal system and strive
to treat all participants and weigh ail data, opinions, and
rival hypotheses impartially,

When  conducting  forensic examinations, forensic
practitioners strive to be unbiased and impartial, and avoid
partisan presentation of unrepresentative, incomplete. or
inuceurate evidence that might mislead finders of fact, This
guideline dous not preclude forceful presentation of the
data and reasening upon which a conclusion or prolessional
product is based.

When providing educational services, forensic practi-
tioners seek 1o represent alternative perspectives, including
data, studies, or evidence on both sides of the guestion, in
un aceurate, fair and professional manner, and strive to
weigh and present all views, facts, or opinions impartially.

When conducting research, forensic practitioners seck
10 represent results ina fair and impactial manner. Forensic
practitioners strive to utilize rescarch designs and scientific
methods that adequately and fairly test the questions at
hand, and they attempt 1o resist partisan pressures 1o de-
velop designs or report results in ways that might be
misleading or unfairly bias the results of a test, siudy. or
evaluation.

Guideline 1.03: Avoiding Conflicts of Interest

Forensic practitioners refrain from tking on a professional
role when personal, scientific. prolessional, legal. financial.
or ather interests or relationships could reasonably be ex-
pected to impair their impartiality, competence, or effec-
tiveness, or expose others with whom a professional rela-
livnship exists 1o harm (EPPCC Standard 3.06).

Forensic practitioners are encouraged to identify,

make known, und address real or upparent conflicts of

interest in an attempt to maintain the public confidence and
trusl. discharge professional obligations, and maintain re-
sponsibility, impartiality. and accountability (EPPCC Stan-
dard 3.06). Whenever possible, such conflicts are revealed
to all parties as soon as they become known to the psy-
chologist. Forensic practitioners consider whether a pru-
dent and competent forensic practitioner engaged in similac
circumstances would determine that the ability 10 make a
proper decision is likely to become impaired under the
immediate ¢ircomstances.

When a conflict of inerest is determined to be man-
ageable, continuing services are provided and documented
ina way to manage the conflict, maintain accountability.
and preserve the trust of relevant others (also see Guidcline
4.02 below).

2. Competence
Guideline 2.01: Scope of Competence

When determining one’s competence 1o pravide services in
a particular matwer. forensic practitioners may consider a
variety of luctors including the relative complexity and
specialized nature of the service, relevant training and
experience, the preparation and study they are uble to
devole to the matter. und the opportunity for consultation
wilh a professional of established competence in the sub.

jeet matter in guestion. Even with regard to subjects in
which they are expert, forensic practitioners may choose to
consult with colleagucs.

Guideline 2,02: Gaining and Maintaining
Competence

Competence can be acquired through various combinations
of education, training. supervised experience. consultation,
study. and professional experience. Forensic practitioners
planning to provide services, weach, or conducet research
involving populations. areas, techniques, or weehnologies
that are new to them are encouraged 1o undertake relevant
cducation. training, supervised experience, consultation, or
study,

Forensic practitioners make ongoing efforts 1o de-
velop and maintain their competencies (EPPCC Standard
2.03). To maintain the requisite knowledpe and skill, fo-
rensic practitivners keep abreast of developments in the
lields of psychology and the law.

Guideline 2.03: Representing Competencies

Consistent with the EPPCC. forensic practitianers ade-
quately and accurately inform all rccipienmts of their
services (e.g., attorneys. tribunals) about relevant as-
pects of the nature and extent of their experience, train-
ing, credentials, and qualifications, and how they were
obtained (EPPCC Standard 5.01).

Guideline 2.04: Knowledge of the Legal
System and the Legal Rights of Individuals

Forensic practitioners recognize the importance of obtain-
ing a fundamental and reasonable level of knowledze and
understinding ol the legal and professional standards, fows,
rules, and precedents that govern their participation in legal
proceedings and that guide the impact of their scrvices on
serviee recipients (LPPCC Standard 2.01),

Forensic practitioners aspire to manage their profes-
sional conduct in a manner that does not threaten or impair
the rights of affected individuals, They may consull with,
and refer others to, legal counsel on matters of law. Al-
though they do not provide formal legal advice or opinions,
forensic practilioners may provide information aboul the
legal process to others based on their knowledge and ex-
perience. They strive to distinguish this from legal opin-
jons, however, and encourage consultation with attorneys
as appropriate.

Guideline 2.05: Knowledge of the Scientific
Foundation for Opinions and Testimony

Forensic practitioners seek o provide opinions and testi-
mony that are sufficiently based vpon adequate scientific
foundation, and reliable and valid principles and methods
thut have been applicd appropriately to the facts of the case.

When providing opinions and testimony that are based
on novel or emerging principles and methods, forensic
practitioners seek to make known the stalus and limitations
of these principles and methods
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Guideline 2,06: Knowledge of the Scientific
Foundation for Teaching and Research

Forensic practitioners enguge in teaching and rescarch ac-
tivities in which they have adequate knowledge, experi-
ence, and cducation (EPPCC Standard 2.01), and they
acknowledge relevant timitations and caveats inherent in
procedures and conelusions (EPPCC Standard 5.01).
Guideline 2.07; Considering the Impact of
Personal Beliefs and Experience

Forensic practitioners recognize that their own cultures,
attitudes. values, beliefs, opinions, or biases may alTect
their ability to practice in a competent and impartial man-
ner. When such factors may diminish their ability to prac-
lice in a competent and impartial manner, forensic practi-
tioners may take steps to correet or limit such effects,
decline purticipation in the matter. or limit their participa-
tion in & manner that is consistent with professional obli-
gations.

Guideline 2.08: Appreciation of Individual
and Group Differences

When scientific or professional knowledge in the disci-
pline of psychology establishes that an understanding off
factors associnted with age, gender. gender identity,
race. cthnicity, culture. national origin, religion, sexual
orientation. disability, Ianguage, sociocconomic status,
or ather relevant individua! and eultural dilferences af-
fects implementation or use of their services or rescarch.
forensic practitioners consider the boundaries of their
expertise, make an approprigte referral il indicated, or
gain the necessary training, experience, consultation, or
supervision (EPPCC Standard 2.01; APA, 2003. 2004,
20t1e. 20114, 2011¢).

Farensic practitioners strive 1o understand how factors
associated with age. gender. gender identity, race, cthnic-
ity, cultore, national origin, religion. sexual orientation,
disability, language. sociocconomic status, or other rele-
vant individual and cultural differences may affect and be
rclated to the basis for people’s contact and involvement
wilh the legal system.

Forensic practitioners do not engage in unfair discrim-
ination based on such factors or on any basis proscribed by
law (EPPCC Standurd 3.01). They strive to take steps 1o
correet or limit the effects of such faclors on their work.
decline participation in the matter, or limit their participa-
lion in a manner that is consistent with professional obli-
gntions.

Guideline 2.09: Appropriate Use of Services
and Products

Forensic practitioners are encouraged 1o make reasonable

efforts o guard against misuse ol their services and exer-

cise professional discretion in addressing such misuses.
afe

3. Diligence

Guideline 3.01: Provision of Services

Forensic practitioners are encouraged o seek explicit

agreements that deline the scope of, time-Irame of. and

compensation for their services. In the cvent that a client
breaches the contract or acts in a way that would require the
practitioner to violate cthical, legal or professional obliga-
tions. the forensic practitioner way ternminute the relation-
ship.

Forensic practitioners strive to act with reasonable
diligence and promptness in providing agreed-upon and
reasonably anticipated services. Forensic practitioners arc
not bound. however, to provide services not reasonably
anticipated when retained, nor to provide every possible
aspeet or variation of service. Instead, torensic practitioners
may exercise professional discretion in determining the
extent and means by which services are provided and
agreements are lulfilled.

Guideline 3.02: Responsiveness

Forensic practitioners seek 1o manage their workloads so
that services can be provided thoroughly, competently, and
promptly. They recogrize that acting with reasonable
promptness, however, does not require the forensic practi-
tioner 10 acquicsce to service demands not reasonably
anticipated at the time the service was requested, nor does
it require the forensic practitioner o provide services if the
clicnt has not acted in a manner consistent with existing
agreements, including payment ol fees.

Guideline 3.03: Communication

Forensic practitioners sirive to keep their clients reasonahly
informed about the status of their services, comply with
their clients” reasonable requests for information, and con-
sult with their clients aboul any substantial limitation on
their conduct or performance thit may arise when they
rcasonably believe that their clients expect a service that is
not consistent with their prolessional obligations. Forensic
practitioners attempt 1o keep their clients reasonably in-
formed regarding new facts, opinions. or other potential
cvidence that may be relevant and applicable,

Guideline 3.04: Termination of Services

The forensic practitioner seeks to carry through w conclu-
sion all matters undertaken for a client uniess the forensic
practitioner—client relationship is terminated. When a lo-
rensic practitioner’s employment is limited to @ specific
matter. the relationship may terminate when the matter has
been resolved, anticipated services have been completed. or
the agreement has been violated.

4. Relationships

Whether a forensic practitioner-client relationship exists
depends on the circumsiances and s determined by o
numhber of factors which may include the information ex-
changed between the potential client and the Torensic prac-
titioner prior 1o, or at the initiation of. any comact or
service, the nature of the interaction, and the purpose of the
inleraction.

In their work. Jorensic practitioners recopnize that
relationships are established with those who retain their
services (c.g., retaining parties, employers. insurers. the

L]
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court) and those with whom they interact (e.g.. examinees,
collateral contacts, rescarch participants, students). Foren-
sic practitioners recognize that associated obligations and
duties vary as a function of the nature of the relationship.

Guideline 4.01: Responsibilities to Retaining
Parties

Most responsibilities te the retaining party attach only afier
the retaining party has requesied and the forensic practi-
lioner has agreed o render professional services and an
agreement regarding compensation has been reached. Fo-
rensic praclitioners are aware that there are some respon-
sibilities, such as privacy, confidentiality, and privilege,
that may attach when the forensic practitioner agrees o
consider whether a forensic practitioner-retaining  party
relationship shall be established. Forensic practitioncers.
prior 1o entering into a contract, may dircet the potential
relaining parly not 1o reveal any confidentiul or privileged
information as a way of protccting the retaining party’s
interest in case a conflict exists as a result of pre-existing
relationships.

At the initintion of any request for service, forensic
practitioners seek to clarily the nature of the relationship
and the services 10 be provided including the role of the
forcnsic practitioner (e.g.. trial consultant, forensic exam-
iner, treatment provider. expert witness, rescarch consul-
tant): which person or entity is the client: the probable uscs
ol the services provided or information obtained; and any
limitations lo privacy. confidentiality, or privilege.

Guideline 4.02: Multiple Relationships

A multiple relationship occurs when a forensic practitioner
is in a professional role with a person and. at the same time
or al a subsequent time, is in a diflerent role with the same
person; is involved in a personal, fiscal. or other relmion-
ship with an adverse party; at the same time is in a relo-
tionship with a person closely associuted with or related to
the person with whom the forensic practitioner has the
professional relationship; or offers or agrees 1o enter into
another relationship in the future with the person or a
person closely associated with or related 1o the person
(EPPCC Siandard 3.05).

Forensic practitioners strive 10 recognize the potential
conflicts of interest and threats 10 objectivity inherent in
multiple relationships. Forensic practitioners are encour-
aged 1o recognize that some personal and professional
relationships may interlere with their ability 1o practice in
a competent and impartial manner and they seck 1o mini-
ize uny detrimental effects by avoiding involvement in
such matiers whenever feasible or limiting their assistance
in a manner that is consistent with professional obligations.

Guideline 4.02.01: Therapeutic-Forensic Role
Conflicts

Providing forensic and therapeutic psychological services
to the same individual or closely related individuals in-
volves multiple relationships that may impair objectivity
andfor cause exploitation or other harm. Therefore, when
requested or ordered te provide cither concurrent or se-

quential forensic and therapeutic services, torensic practi-
tioners are encouraged 1o disclose the potential risk and
make reasonable cfforts to refer the request to another
qualified provider. [f referral is notl possible, the [orensic
practitioner is encouraged o consider (he risks and henefits
to all parties and te the legal system or entity likely to be
impacted. the possibility ol separating each service widely
in time, seeking judicial review and dircction, and consult-
ing with knowledgeable colleagues. When providing both
forensic and therupeutic services, lorensic practitioners
seck to minimize the potential negative efieets of this
circumnstance (EPPCC Standard 3.05).

Guideline 4.02.02; Expert Testimony by
Practitioners Providing Therapeutic Services

Providing expert testimony about a patient who is a par-
ticipant in a lcgal matter does not necessarily involve the
practice of forensic psychology even when that testimmony
is relevant to a psycholegal issue before the decision
maker. For example, providing testimony on matters such
as a patient’s reported history or other statements, mental
status, diagnosis. progress, prognosis. and treatiment would
not ordinarily be considered lorensic practice cven when
the testimony is related to a psychalegal issue belore the
decision maker. In contrast, rendering opinions and pro-
viding testimony about a person on psycholegal issues
{c.g., criminal responsibility, legal causation, proximate
cause. trial competence, lestamentary capacity, the relative
merits of parenting arrangements) would ordinarily be con-
sidered the practice of forensic psychology.

Consistent with their ethical obligations to base their
opinions on infermation and techniques suflicient o sub-
stantiate their findings (EPPCC Standards 2,04, 9.01), fo-
rensic practitioners are encouraged to provide testimony
only on those issucs for which they have adequate founda-
tion and only when a reasonable forensic praclitioner en-
gaged in similar circumstances would determine tha the
ability to make a proper decision is unlikely to be impaired.
As with testimony regarding lorensic examinees, the [o-
rensic practitioner strives to identity any substantive limi-
tations that may aficct the reliability and validity of the
fucts or opinions offered, and communicates these to the
decision maker.

Guideline 4.02.03: Provision of Forensic
Therapeutic Services

Although some therapeutic services can be considered fo-
rensic in nature. the fact that therapeutic services are or-
dered by the court does not necessarily make them forensic.

In determining whether a therapeutic service should
be considered the practice of torensic psychology. psychol-
ogists are encouraged to consider the potential impact of
the legal context on treatmient, the potential for treatment to
impact the psycholegal issues involved in the case, and
whether another reasonable psychologist in a similar posi-
tion would consider the service to be forensic and these
Guidclines to be applicable.

Therapeutic services can have significant effects on
current or future legal proceedings. Forensic practitioners
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are encouraged 1o consider these effects and minimize any
unintended or negative effects on such proceedings or
therapy when they provide therapeutic services in forensic
vontexis,

Guideline 4.03: Provision of Emergency
Mental Health Services to Forensic
Examinees

When providing forensic examination services un emer-
gency may arise that requires the practitioner 10 provide
short-termn therapeutic services to the examinee in order to
prevent imminent harm to the examinee or others. In such
cases the forensic practitioner is encouraged to limit dis-
closure of information and inform the retaining attorney.
legal representative, or the court in an appropriate manncr.
Upon providing emergeney treatment (o examinees, (oren-
sic practitioners consider whether they can continue in a
Torensic role with that individual so that potential for harm
1o the recipient of services is avoided (EPPCC Standard
3.04)

5. Fees
Guideline 5.01: Determining Fees

When determining fees forensic practitioners may consider
salient factors such as their expericnce providing the ser-
vice, the time and labor required, the novelty and difficulty
of the questions involved, the skill required 1o perforin the
service, the fee customarily charged for similar forensic
services,  the  likefihood  (hat  the  acceplance  of
the particularba employment will preclude other employ-
ment. the time limitations imposed by the client or circum-
stanees, the nature and length of the professional refation-
ship with the client. the client’s ability to pay for the
service, and any legal requirements.

Guideline 5.02; Fee Arrangements

Forensic practitioners are encouraged to make clear to the
client the likely cost of services whenever it is feasible, and
make appropriate provisions in those cases in which the
costs of services is greater than anticipated or the client’s
ability 10 poy for services changes in some way,

Farensic practitioners seck to avoid undue influence
that might result from financial compensation or other
gains. Because of the threat o impartiality presented by the
acceptance of contingent lees and associated legal prohi-
bitions, forensic practitioners strive Lo avoid providing pro-
fessional services on the basis of contingent Tees. Letters of
protection, financial guarantees, and other security for pay-
ment ol fees in the future are not considered contingent fees
unless payment is dependent on the outcome of the matter.

Guideline 5.03: Pro Bono Services

Forensic psychologisls recognize that some persons may
have limited access to lepal services as a function of
linancial disadvantage and strive to contribute a portion of
their professional time for little or no compensation or
personal advantage (EPPCC Principle E).

6. Informed Consent, Notification,
and Assent

Because substantial rights, libertics. and properties are of-
ten at risk in forensic matters, and beeause the inethods and
procedures of forensic praciitioners are complex and may
not be aceuralely anticipated by the recipients of forensic
services, Torensic practitioners strive o inform service re-
cipients about the nature and paramelers of the services 1o
be provided (1-PPCC Standards 3.04, 3.10).

Guideline 6.01: Timing and Substance

Forensic practitioners strive to inform clients, examinews,
and others who are the recipients of lorensic services as
soon as is {easible about the nature and extent of reasonably
anticipited forensic services.

[n determining what information to impart, forensic
practitioners are encouraged 1o consider a variety of factors
including the person’s experience or training in psycholog-
ical and legal matters of the type involved and whether the
person is represented by counsel. When questions or un-
certainties remain afier they have made the effort to explain
the necessary information, forensic practitioners may ree-
ommend that the person seek legal advice.

Guideline 6.02: Communication With Those
Seeking to Retain a Forensic Practitioner

As part of the initial process of being retained. or as soon
therealter as previously unknown information becomes
available, forensic practitioners strive to disclose to the
retaining party inlormation that would reasonably be an-
ticipated to aftect a decision to retain or continue the
services of the lorcnsic practitioner.

I'his disclosure may include. but is not limited to, the
fee structure tor anticipated services: prior and current
personal or professional activities, obligations, and rela-
tionships that would reasonably lead to the fact or the
appearance of a conflict of interest: the forensie practitio-
ner's knowledge, skill, experience, and education relevant
lo the forensic services bheing considered. including any
significant limitations; and the scientific bases and limita-
tions of the methods and procedures which are expected to
be employed,

Guideline 6.03: Communication With
Forensic Examinees

Forensic practitioners inform examinees about the nature
and purposc of the examination (EPPCC Standard 9.03:
American Educational Research Association, American
Psychological Association, & National Council on Mea-
surement in Bducation |AFRA. APA, & NCML]. in press).
Such information may include the purpose, nature, and
anticipated usc of the examination: who will have aceess to
the information; associsted limitations on privacy. confi-
dentiality, and privilege including who is authorized to
release or aceess the information contained in the forensic
practitioner’s records: the voluntary or involuntary nature
of participation, including potential conscquences of par-
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ticipation or nonparticipation. il known; and, if the cost of

the service is the responsibility of the examinee, the antic-
ipated cost,

Guideline 6.03.01: Persons Not Ordered or
Mandated to Undergo Examination

II'the examinge is not ordered by the court 1o participate in
a Torensic examination, the lorensic practitioner seeks his

or her informed consent (EPPCC Standards 3,10, 9.03). If

the examiner declines to proceed afier being notified ol the
nature and purpose of the forensic examination. the foren-
sic practilioner may consider pustponing the examination,
advising the examinee to contaet his or her attorney, and
notifying the retaining party about the examinee’s unwill-
ingness (o proceed.

Guideline 6.03.02; Persens Ordered or
Mandated to Undergo Examination or
Treatment

Il the examinee is ordered by the coun to purticipate, (he
forensic practitioner can conduct the examination over the
objection. and without the consent, of the examinee (EP-
PCC Swndards 3.10, 9.03), IT the examinee declines 1o
proceed afier being notified of the nature and purpose of the
{orensic examination, the forensic practitioner may con-
sider a varicty of options including postponing the exami-
nation, advising the examinee te contact his or her attomey,
and nolifying the retaining party about the examinee’s
unwillingness to proceed,

When an individual is ordered to undergo treatment
but the goals of treatment are determined by a legal au-
thority rather than the individual receiving services, the
lorensic practitioner informs the service recipient of the
nature and purpose of treatment, and any limitations on
confidentiality and privilege (EPPCC Stndards 3.10.
10.01).

Guideline 6.03.03: Persons Lacking Capacity
to Provide Informed Consent

Porensic practitioners appreciate that the very conditions
that precipitate psychological examination of individuals
involved in legal proceedings can impair their functioning
in a variety of important ways, including their ability 10
understand and consent to the evaluation process.

For examinees adjudicated or presumed by law to Jack
the capacity to provide informed consent for the anticipated
forensic service, the forensic practitioner nevertheless pro-
vides an appropriate explanation. sccks the examinec's
assent. and obiains appropriate permission from a legally
authorized person. as permitted or required by law (EPPCC
Standards 3.10, 9.03).

For cxaminees whom the forensic praclitioner has
concluded lack capacity to provide informed consent to a
praposed. non-court-ordered service, but who have not
been adjudicaied as lacking such capacity, the forensic
practitioner strives to lake reasonable steps to protect their
rights and welfare (EPPCC Sandard 3.10). In such cases,
the forensic practitioner may consider suspending the pro-

posed service or notifying the examinee’s attorney or the
retaining parly,

Guideline 6.03.04: Evaluation of Persons Not
Represented by Counsel

Because of the significant rights that may be at issue in a
legal proceeding, forensic practitioners carelully consider
the appropriatencss of conducting a forensic evaluation of
an individual whe is not represented by counsel. Forensic
practitioners may censider conducting such evaluations or
delaying the evaluation so as to provide the examince with
the oppertunily to consult with counsel.

Guideline 6.04: Communication With
Collateral Sources of information

Forensic practitioners  disclose to  potential eollateral
sources information that might reasonably be expecied to
inform their decisions about participating that may include,
but may not be limited ta, who has retained the lorensic
praclitioner; the nature, purpose, and intended use of the
examination or other procedure: the nawre of and any
limits on privacy. confidentiality, and privilege: and
whether their participation is voluntary (EPPCC Standard
3.10).

Guideline 6.05: Communication in Research
Contexis

When engaging in rescarch or scholarly activities con-
ducted as a service to a client in a legal proceeding.
lorensic practitioners attempt to clarily any anticipated use
of the research or scholarly product. disclose their role in
the resulting rescarch or scholarly products, and obtain
whatever consent or agreement is reguired.

In advance of any scientific stody, forensic practitio-
ners seek (o negotiate with the client the circumsiances
under and manner in which the results may be made known
to others. Forensic practitioners strive to balance the po-
lentially competing rights and interests of the retaining
party with the inappropriateness ol suppressing data. for
example. by agrecing Lo report the data without identifying
the jurisdiction in which the study took place. Forensic
practitioners represent the resubts of research in an aceurate
munner {EPPCC Standard 3.01),

7. Conflicts in Practice

In forensic psychology practice. conllicting responsibilitics
and demands may be cncountered. When conflicts occur.
forensic practitioners seek to make the contlict known to
the relevant parties or ageneies, and consider the rights and
intcrests of the relevant partics or agencics in their atteimpts
to reselve the conflict,

Guideline 7.01: Conflicts With Legal
Authority

When their responsibilities conflict with law, regulations,
or other governing legal authority, forensic practitioners
make known their commitment 1o the EPPCC. and ke
steps to resolve the conflict. [n situations in which the
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EPPCC or the Guidelines are in conflict with the Law,
atempls to resolve the conflict are made in accordance with
the EPPCC (EPPCC Standard 1.02),

When the conllict cannat be resolved by such means,
forensic practitioners may adhere 1o the requirements of the
law, regulations, or other governing legal authority, but
only 1o the extent required and not in any way that violates
a person’s human rights (EPPCC Standard 1,03),

Forensic practitioners are encouraged to consider the
appropriateness of complying with court arders when such
compliance crenles potential conflicts with professional
standards ol practice.

Guideline 7.02: Conflicts With Organizational
Demands

When the demands of an orpanization with which they
are alfiliated or for whom they are working conflict with
their professional responsibilities and obligations. foren-
sic practitioners strive Lo clarity the nature of the conflict
and. to the extent feasible, cesolve the conflict in o way
consistent with professional obligations and responsibil-
itics (EPPCC Standard 1.03).

Guideline 7.03: Resolving Ethical Issues With
Fellow Professionals

When an apparent or potential ethical violation has caused,
or is likely to cause, substantial harm, forensic practitioners
are encouraged to take action appropriate 1o the situation
and consider a number of fuctors including the nature and
the immediacy of the potential harm: applicable privacy,
confidentiality. and privilege: how the rights of the relevam
partics may be affected by a particular course of action; and
any othcr legal or cthical obligations (EPPCC Standard
1.04). Steps to resolve perceived ethical conflicts may
include, but are not limited to, obtaining the consultation of
knowledgeable colleagues. obtaining the advice of inde-
pendent counsel, and conferring directly with the client.

When Jorensic practitioners believe there may have
been an cthicat violation by another professional, an at-
empl is made to resolve the issue by bringing it 1o the
attention of that individual, if that attempt docs not violate
any rights or privileges that may be involved. and if an
informal resolution appears appropriate (EPPCC Standard
1.04). If this docs not result in a satisfuctory resolution, the
lorensic practitioner may have o take further action appro-
priate 1o the siluation, including making a report to third
parties of the perceived cthical violation (EPPCC Standard
1.05). In most instances, in order to minimize unforeseen
risks to the party’s rights in the legal matter, forensic
practitioners consider consulting with the client before
attempling to resolve a perceived cthical violation with
another professional,

8. Privacy, Confidentiality, and
Privilege
FForensic practitioners recognize their ethical obligations to

maintuin the confidentiality ol information relating to o
client or retaining party, except insofar as disclosure is

consented to by the client or retaining party. or required or
permitted by law (EPPCC Standard 4.01).

Guideline 8.01: Release of Information

Forensic practitioners are encouraged to recognize the im-
portance of complying with properly noticed and served
subpoenas or court orders directing release of information,
or other legally proper consent from duly authorized per-
sons, unless there is a legally valid reason to offer an
objection. When in doubl about an appropriate response or
course of action, forensic practitioners may seck assistanee
from the retaining client, retain and scek legal advice from
their own attormey, or formally notily the drafler of the
subpoena or order of their uncertainty.

Guideline 8.02: Access to Information

I requested, forensic practitioners seck to provide the
retaining party aceess Lo, and a meaningful explanation of,
all information that is in their records for the matter at
hand. consistent with the relevant law, applicable codes of
cthics and prefessional standards. and institutional rules
and rcgulations. Foreasic examinees typically are not pro-
vided access Lo the forensic practitioner’s records without
the consent of the retdining party. Access o records by
anyone other than the retaining party is governed by legal
process, usually subpoena or court order, or by explicit
conscnt of the retaining party. Forensic practitioners may
charge a reasonable fee for the costs associated with the
storage, reproduction. review, and provision of records,

Guideline 8.03; Acquiring Collateral and
Third Party information

Forensic practitioners strive to access information or re-
cords from collateral sourees with the consent ol the rele-
vimt attorney or lhe relevant party, or when otherwise
authorized by law or coun order.

Guideline 8.04: Use of Case Materials in
Teaching, Continving Education, and Other
Scholarly Activities

Forensic practitioners using case materials for purposcs of
teaching, training. or rescarch strive to present such infor-
mation in a fair, balanced. and respectful manner, They
attempt to protect the privacy of persons by disguising the
conlidential. personally identifiable information of all per-
sons and entitics who would reasonably claim a privacy
interest: using only those aspects of the ¢nse available in
the public demain; or obtaining consent from the relevant
clients, partics, participants, and organizations 1o use the
materials for such purposes (EPPCC Standard 4.07; also
see Guidelines 1106 and 11.07 of these Guidelines).,

9. Methods and Procedures
Guideline 9.01: Use of Appropriate Methods

Forensic practitioners strive 1o utilize appropriate methods
and procedures in their work, When performing examina-
lions, treatmenl, consultation. educational activities. or
scholarly investigations. forensic practitioners seck to
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aintain integrity by cxamining the issue or problem at
hand from all reasonable perspectives and seek information
that will dilferentially test plausible rival hypotheses.

Guideline 9,02: Use of Multiple Sources of
information

Forensic practitioners ordinarily avoid relying solely on
one source of data, and corroborate important data when-
ever leasible (AERA. APA, & NCMLEL, in press). When
relying upon data that have not been corroborated, forensic
practitioners seek 1o make known the uncorroborated status
of the data. any associated strengths and limitations, and
the regsons for relying upon the data.

Guideline 9.03: Opinions Regarding Persons
Not Examined

Forensic practitioners recognize their obligations to only
mrovide written or oral cvidence about the psychological
characteristics of particular individuals when they have
sulficient information or datw to form an adequate founda-
tion for those opinions or to substantiate their findings
(EPPCC Standard 9.01). Forensic practitioners scek o
make reasonahle ¢lforts to obtain such information or data,
and they document their eiforts to obtain it. When it is not
possible or feasible 10 examine individuals about whom
they are offering an opinion, forensic practitioners strive to
make elear the impact of such limitations on the reliability
and validity of their professional products. opinions, or
testimony.

When conducting a record review or providing con-
sultation or supervision that does not warrant an individual
examination. forensic practitioners seek to identify the
sources of information on which they are basing their
opirions and recommendations, including any substantal
limitations to their opiniens and recoinmendations.

10. Assessment

Guideline 10.01: Focus on Legally Relevant
Factors

Forensic examiners seek o assist the trier of fuct to under-
stand cvidence or determine a fact in issuc, and they
provide infermation that is most relevant to the psycholegal
issue, In reports and testimony, lorensic practitioners Lyp-
jcally provide information about examinees’ functional
abilities, capacities, knowledge. and beliefs. and address
their opinions and recommendations to the identificd psy-
cholegal issues (American Bar Association & American
Psychological Assocation, 2008; Grisso, 1986, 2003: 1lei-
lbrun. Marczyk. DeMattco, & Mack-Allen. 2007).

Forensic practitioners ure encouraged o consider the
problems that may arise by using a clinical diagnosis in
some forensic contexts, and consider and qualify their
apinions and testimony appropriately,

Guideline 10.02: Selection and Use of
Assessment Procedures

Forensic practitioners use assessment procedures in the

manner and for the purposes that arc appropriate in light of

the research on or evidence of their uscfulness and proper
application (EPPCC Swndard 9.02; AERA. APA, &
NCME, in press). This includes assessment technigucs,
interviews, tests, instruments, and other procedures and
their administration, adaptation, seoring, and interpretation,
including computerized scoring und interpretation systems.

Forensic practitioners use  assessment  instruments
whasc validity and reliability have been established for use
with members of the population assessed. When such va-
lidity and reliability have not heen established. forensic
practitioners consider and describe the strengths and limi-
tations of their findings. Forensic practitioners use nssess-
ment methods that are appropriote 10 an examinee’s lan-
guage prelerence and competence, unless the use of an
aliernative language is relevant to (he assessment issues
(CPPCC Siandard 9.02),

Assessment in forensic conlexts differs from assess-
ment in therapeatic conlexts in important ways that foren-
sic practitioners strive to take into account when conduct-
ing forensic examinations. Forensic practitioners seck o
consider the strengths and limitations of employing tradi-
tional assessment procedures in forensic examinations
{AERA, APA, & NCML, in press). Given the stakes in-
volved in forensic contexts, forensic practitioncers strive 10
ensure the integrity and security of test materials and re-
sulls (AERA, APA, & NCME, in press).

When the validity of an assessment technique has not
been established in the forensie context or setting in which
it is being used. the forensic practitioner secks to deseribe
the strengths and limitations of uny test results and explain
the extrapolation of these data o the forensic context.
Because of the many differences between forensic and
therapeutic contexts, forensic practitioners consider and
seck 1o make known that sume examination results may
warrant substantially different interpretation when adinin-
istered in lorensic contexts (AERA, APA, & NCME, in
press).

Forensic practitioners consider and seck to make
known that forensic examination results can he affected by
factors unique to, or differentiatly present in, forensic con-
texts including response style. voluntariness of participa-
tion. and situational stress associuted with involvement in
{orensic or legal matters (ALRA, APA. & NCME, in
press).

Guideline 10.03: Appreciation of Individual
Differences

When interpreting assessment results, forensic practitioners
consider the purpose of the assessment as well as the
various test faclors, test-laking abilities, and other charac-
teristics of the person being assessed, such as situational,
personal, linguistic, and coltural differences that might
affect their judgiments or reduce the accuracy of their
interpretations (EPPCC Standard 9.06). Forensic practitio-
ners strive to identify any significant strengths and limita-
tions of their procedures and interpretations.

Forensic practitioners are encouraged to consider how
the assessment process imay be impacted by any disability
an examinee is experiencing. make accommodations as
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possible, and consider such when interpreting and conunu-
nicating the resulls of the assessment (APA, 201 1d).

Guideline 10.04: Consideration of
Assessment Selings

In order to maximize the validity of assessment results,
lorensic practitioners strive to cenduct evaluations in set-
tings that provide adequate comfiort, safety, and privacy.

Guideline 10.05: Provision of Assessment
Feedback

Forensic practitioners ke reasonable steps 10 explain
assessmient resulls to the examinee or a designated repre-
sentative in Janguage they can understand (EPPCC Stan-
dard 9.10). in those circumstances in which communication
about assessment results is precluded. the forensic practi-
tioner exphiins this to the examinee in advance (EPPCC
Standard Y.10).

Forensic practitioners seck 10 provide information
about professional work in a manner consistent with pro-
[essional and legal standards for the disclosure of test data
oF results, interpretation of data. and the tacieal bases for
conclusions,

Guideline 10.06: Documentation and
Compilation of Data Considered

Forensic praciitioners are encouraged to recognize the im-
portance ol documenting all data they consider with
chough detail and quality 10 allow for reasonable judicial
scrutiny and adequate discovery by all partics. This docu-
mentation includes, but is not limited to, letters and con-
sultations; notes, recordings. and transeriptions; assessment
and test data, scoring reports and interpretations: and all
other records in any form or medium thal were created or
exchanged in connection with a matier.

When contemplating third party observation or audio/
video-recording  of examinations, forensic practitioners
strive to consider any law that may control such matters.
the need for ransparency and documentation, and the po-

tentiad impact of observation or recording on the validity of

the examination and test security (Commitiee on Psycho-
logical l'vsts and Assessment, American Psychological As-
sociation, 2007).

Guideline 10.07: Provision of Documentation

Pursuzant to proper subpoenas or court orders, or other
legally pruper consent from authorized persons, forensic
practitioners seck to make available all documentation de-
scribed in Guideline 10003, all financial records related to
the matter, and any other records including reports (and
draft reponts if' they have been provided to a party, attomey,
or other entity Tor review), that might reasonably be related
t the opinions 10 be expressed.

Guideline 10.08: Record Keeping

Forensic practitioners cstablish and maintain g system of

rceord keeping and professional communication (EPPCC
Standard 6.01; APA. 2007), and atlend 1o relevant laws and
rules. When indicated by the extent of the rights, liberties,

and propentics that may be at risk, the complexity of the
case, the amount and legal significance of unique evidence
in the care and control of the forensic practitioner, and the
likelihood ol future appeal, forensic practitioners strive to
inform the retaining party of the limits of record keeping
times, [ requested to do so. forensic practitioncrs consider
maintaining such records until notified that all appeals in
the matter have been exbhausted. or sending a copy of any
unigue compuonents/aspects of the record in their care and
control to the retaining party before destruction of the
record.

11. Professional and Other Public
Communications

Guideline 11.01: Accuracy, Fairness, and
Avoidance of Deception

Forensic practilioners make reasonable efforts o ensure
that the products ol their services, as well as their own
public statements and prolessional reports and 1estimony.
are communicated in ways that promote understanding and
avoid deception (EPPCC Standard 3.01).

When in their role as expert (o the court or ather
tribunals, the role of forensic practitioners is to facilitate
understanding of the cvidence or dispute. Consistent
with legal and ethical requirements, forensic practitio-
nees do not distort or withbold relevant evidence or
opinion in reports or testimony. When responding to
discovery requests and providing sworn testimony. fo-
rensic practitioners strive to have readily available for
inspection all data which they considered, regardless of
whether the data supports their opinion. subject to and
consistent with court order. relevant rules of evidence,
Lest security issues, and professional standards (AERA,
APA, & NCME. in press: Committee on Legal Issues,
American Psychological Association, 2006: Bank &
Packer. 2007: Golding, 1990).

When providing reponts and other sworn statements
or testimony in any formn, forensic practitioners strive to
present their conclusions, evidence. opinions, or other
professional products in a fair manner, Forensic practitio-
ners do not, by cither commission or omission, participate in
misrepresentation of their evidence. nor do they panticipate in
partisan atterpts 1o aveid, deny, or subvert the presentation of
evidence contrary 1o their own position or opinion (EPPCC
Standard 5.01). This does not preclude forensic practitioners
from forcefully presenting the data and reasoning upon which
a conclusion or professional product is hased.

Guideline 11.02: Differentiating
Observations, Inferences, and Conclusions

In their communications, forensic practitioners strive to
distinguish observatons. interences, and conclusions. Fo-
rensic practitioners are encouraged to explain the relation-
ship between their expert opinions and the legal issues and
facts of the case at hand.
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Guideline 11.03: Disclosing Sources of
Information and Bases of Opinions

Forensic practitioners are cencouraged 1o disclose all
sources of information obigined in the course of their
professional services, and 1o identify the seurce of cach
piece ol information that was considered and relied upon in
formulating a particular conclusion. opinion. or other pro-
lessional product.

Guideline 11.04: Comprehensive and
Accurate Presentation of Opinions in Reporis
and Testimony

Consistent with relevant Jaw and rules of evidence, when
providing professional reports and other sworn stalements
or testimony. forensic practitioners strive o offer a com-
plete statement of all relevant opinions that they formed
within the scope of their work on the case, (he busis and
reasoning underlying the opinions, the salient data or other
information that was considered in forming the opinions,
and an indication of any additional evidence that may be
used in support of the opinions to be offered. The specific
substance of {orensic reports is determined by the type of
psycholegal issue at hand as well as relevant laws or rules
in the jurisdiction in which the work is completed.

Forensic practitioners are encouraged to limit discus-
sion ol background information that does not bear direetly
upon the legal purpose of the examination or consultation.
Forensic proctitioners avoid offering information that is
irrclevant and that does not provide a substantial basis of
support for their opinions, except when required by law
(EPIPCC Standard 4.04).

Guideline 11.05: Commenting Upon Other
Professionals and Participants in Legal
Proceedings

When evaluating or commenting upon the work or quaii-
fications of other professionals involved in legal procecd-
ings, forensic practitioners seek to represent their disagree-
ments in a professional and respectful tone. and basc them
on a lair examination of the data, theories, standards, and
opinions ol the other expert or party.

When describing or commenting upon clients, exam-
inees, or other participants in legal proceedings, forensic
practitioners strive to do so in a fair and impartial manner.

Forensic practitioners strive to report the representa-
tions, opinions, and statemems of clients. examinces. or
other participants in a fair and impartial manner,

Guideline 11.06: Out of Court Statements

Ordinarily, forensic practitioners seck 1o avoid making
detailed public (out-ol=court) statements about legal pro-
ceedings in which they have been involved. Ilowever,
somictimes public statements may serve important goals
such as educaling the public about the role of forensic
practitioners in the legal system, the appropriate practice of
forensic psychology. and psychological and legal issucs
that are relevant to the matter at hand. When making public
statements, forensic practitioners refrain from releasing

private, confidential, or priviteged information, and atiempt
lo protect persons from harm, misuse, or misrepresentation
as a result of their statements (EPPCC Standard 4.03).

Guideline 11.07: Commenting Upon Legal
Proceedings

Forensic practitioners strive 1o address particular legal pro-
ceedings in publications or communications only (o the
extent that the information relied upon is part of a public
record, or when consent for that use has been properly
obtained from any parly holding any relevant privilege
(also see Guideline 8.04).

When offering public statements about specilic cases
in which they have not been involved, forersic practitio-
ners offer apinions tor which there is sufficient information
or dota and make clear the limitations of” their statements
and opinions resulting from having had no direct knowl-
edge of or involvement with the case (EPPCC Standard
9.01).
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Appendix A
Revision Process of the Guidelines

This revision of the Guidelines was coordinated by the Com-
miltec for the Revision of the Specialty Guidelines for Foren-
sic Psychology (“the Revisions Committee™), which was cs-
tublished by the American Academy of Forensic Psychology

and the American Psychology-Law Society (Division 41 of

the American Psychological Association [APA]) in 2002 and

which operated through 2011, This committee consisted of

two representatives Irom cach organization (Selomon Fulero.
PhD. JD: Stephen Golding, PhD. ABPP: Lisa Picchowski,
PhD), ABPP; Christing Studebaker. PhD), a chairperson
{Randy Otto. PhD, ABPP), and a linison from Division 42
{Psychologists in [ndependent Practice) ol APA (JelTrey
Younggren, Phl), ABPDP).

This document was revised in accordance with APA
Rule 30.08 and the APA policy document ~Criteria for
Practice Guideline Development and Evaluation” (APA.
2002), The Revisions Cominitice posted announcements
regarding the revision process to relevant electronic dis-
cussion [ists and professional publications (i.c.. the Psy-
law-1. e-mail listserv ol the American Psychology—Law
Society. the American Academy of Forensic Psychology
listserv, the American Psychology-Law Socicty Newslet-

ter). In addition. an electronic discussion list devoted solely
to issues concerning revision of the Guidelines was oper-
aled between December 2002 and July 2007, followed by
establishment of an c-mail address in February 2008
(selprd@yahoo.com). Individuals were invited 1o provide
input and commentary on the existing Guidelines and pro-
posed revisions via these means, [n addition, two public
meetings were held throughout the revision process at
bicnnial mectings of the American Psyehology—Law Soci-
ely.

Upon development of o draft that the Revisions Com-
mittee deemed suitable, the revised Guidelines were sub-
mitted for review w the Executive Commitiee of the Amer-
ican Psychology-Law Socicty (Division 41 of APA) and
the American Board of Forensic Psychology. Once the
revised Guidelines were approved by these two organiza-
tions. they were submitted to APA for review, commen-
tury. amd acceptance, consistent with APA’s “Criteria for
Practice Guideline Development and Evaluation” (APA,
2002) and APA Rule 30-8. They were subsequently revised
by the Revisions Committee and were adopted by the APA
Council of Represcentatives on August 3, 2011,

(Appendices continue)
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Appendix B
Definitions and Terminology

For the purposes of these Guidelines:

Approprinte. when used in relation 10 conduct by a
forcnsic practitioner means that. according to the prevailing
professional judgment ol competent {orensic practitioners,
the conduct is apt and pertinent and is considered befitting,
suitable, and proper for a particular person. place, condi-
tion. or [unction. fuappropriate means that, according to
the prevailing professional judgment of competent forensic
practitioners. the conduct is not suitable. desirable, or prop-
erly timed for ¢ particular person, occasion, or purpose; and
may also denote improper conduct, improprietics, or con-
duct that is discrepant for the circumstances.

Agreement refers to the ohjective and mutual under-
standing between the forensic practitioner and the person or
persons seeking the professional service and/or agreeing to
participate in the service. See also Assent, Consent, and
Informed Consent.

Asvent relers o the agreement, approval, or permis-
sion, especially regarding verbal or nonverbal conduct, that
is reasonably intended and interpreted as expressing will-
ingness, even in the absence of unmistakable consent.
Forensic practitioners attempt to seeure assent when con-
sent aml informed consent cannol be obtained or when,
because of mental state, the cxaminee may not be able to
consent.

Consent relers to agreement, approval, or permission
as [0 s0me acl or purpose,

Client refers to the atlorney, law firm, courl, agency,
enlity, party, or ather person who has retained, and whao has
a contractual relationship with, the forensic practitioner to
provide services,

Conflict of Interest refers 1o a situation or circum-
stanee in which the forensic practitioner’s objectivity, im-
partiality, or judgment may be jeopardized due 1o a rela-
tionship, financial. or any other interest that would
reasonably be expected to substantially affect a forensic
practitioner’s professional judgment, impartiality, or deci-
sion making.

Decision Maker relers to the person or entity with the
authority to make a judicial decision, agency determina-
tion, arbitration award, or other contractual detenmination
alter consideration ol the facts and the law,

Examinee refers 10 a person who is the subject of a
forensic examination lor the purpose of informing a deci-
sion maker or attorney about the psychological functioning
of that exuminee.

Forensic Examiner relers 1o a psychologist who ex-
amines the psychological condition of a person whose
psychological condition is in controversy or at issue.

Forensic Practice refers to the application of the
scientific, technical, or specialized knowledge of psychoi-

ogy to the law and the use of that knowledge o assist in
resolving lepal, contractual. and administrative disputes.

Forensic Practitioner refers to a psychologist when
engaged in forensic practice

Forensic Psychology reters w all forensic practice by
any psychologist working within any subdiscipline of psy-
chology (e.g., clinical, developmental, socil, cognitive),

Informed Consent denotes the knowledgeable, volun-
tary, and competent agreement by a person (o a proposed
course vl conduct after the forensic practitioner has com-
municated adequate information and explanation about the
material risks and benefits of, and reasonably available
alternatives to, the proposed course of conduct,

Lepal Representative refers 1o a person who has the
legal authority te act on behall of another.

Party refers 10 a person or entity named in litigation.
or who is involved in, or is witness to, an activity or
relationship that may be reasonably anticipated 1o result in
litigation.

Reasonable or Reasonably. when used in relation to
conduct by u forensic practitioner. denotes the conduct of a
prudent and competent forensic practitioner who is en-
paged in similar activities in similar circumstances.

Record or Written Record refers to all notes, records.
documents, memorializations, and recordings of consider-
ations and communications, be they in any form or on any
medin. tangible, clectronic. handwritten. or mechanical,
that are contained in. or are specifically related to, the
forensic matter in question or the Torensic service provided,

Retaining Parfy refers to the attorney, law finm, court,
agency, entily, party, or other person who has retained. and
whao has a contractual relationship with. the forensic prac-
titioner 10 provide services.

Tribunal denotes a court or an arbivutor in an arbi-
tration proceeding. or a legislative body, administrative
ageney, or other body acting in an adjudicative capacity., A
legislative body, adminisirative agencey. or other body acts
in an adjudicative capacity when o neutral official, after the
presentation of legal argument or evidence by a party or
partics, renders a judpment directly alTecting a party’s
interests in a particular matter,

Trier of Fact refers 1o a court or an arbitrator in an
arbitration procecding, or a legislative body. administrative
agency, or other body acting in an adjudicative capacity. A
legislative body, administrative agency, ot other body acts
in an adjudicative capacity when a neutral official, afier the
presentation of legal argument or evidence by a party or
partics, renders a judgment directly alfecting a party’s
interests in @ particular matter.
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Abstract: This study employed a national sample of forensic reports that had been cri-
tiqued by a panel of advanced forensic mentai-health practitioners serving as reviewers
for the American Board of Forensic Psychology. The study describes all of the discrete
types of fauits that reviewers encountered in the reports, and then converts them to pre-
scriptive statements to guide forensic report writing. The study also identifies the most
frequent report-writing problems in this sample. The results were not intended to
describe the quality of forensic reports in the U.S., but rather to offer guidance for
improving the quality of forensic reports.
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Introduction

Until the past decade, forensic mental-health examiners looking for guidance to improve
their forensic report writing have had a limited number of resources. More recently, dis-
cussions of forensic report writing have appeared in a number of journal articles and
chapters in forensic psychology or psychiatry handbooks (e.g., Ackerman, 2006:
Felthous & Gunn, 1999; Griffith & Baranoski, 2007; Nicholson & Norwood, 2000; Silva,
Weinstock & Keram, 2003; Simon, 2007; Weiner, 2006) and a book (Greenfield &
Gottschalk, 2009). They tend to focus on the ways in which forensic reports place dif-
ferent demands on examiners than do general clinical reports, especially with regard to
their very different uses.

Several authors have offered specific guides, tips or rules that writers might follow to
improve their writing of reports in forensic cases. Some of these efforts have addressed
forensic evaluations generally (rather than specific types of forensic cases). For exam-
ple, Psychological Evaluations for the Courts (third edition: Melton, Petrila, Poythress,
Slobogin, 2007) offers a chapter that includes an array of forensic report samples. An
accompanying chapter discusses forensic report writing, describes a standard scheme
for organizing the content of forensic reports, and describes four specific suggestions
for improving forensic reports: (a) “Separate facts from inferences,” (b) “Stay within the
scope of the referral question” (Including linking data to one's opinions), (c) "Avoid
information over (and under) kill" (including avoiding irrelevant information), and (d)
“Minimize clinical jargon”.

Conroy (2006) discussed a number of key factors for good forensic report writing: (a)
identify forensic reason for referral; (b) document confidentiality waming, (c) list all
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sources of collateral data, (d) list procedures followed, (e) provide reasoning for forensic
conclusions, (f) explain evidence that seems to contradict one's conclusions (entertain
alternative interpretations), (g) avoid jargon, (h) avoid details not related to the forensic
issue, and (i) avoid offering prejudicial or pejorative information.

Forensic Mental Health Assessment: A Casebook (Heilbrun, Marczyk & DeMatteo,
2002) offers a collection of “Principles” and “Teaching Points” explaining various
important issues when conducting and reporting forensic assessments. The “teaching
points” are amplified with sample forensic reports demonstrating the relevant principles,
which were selected from among 29 principles described in Heilbrun’s (2001) earlier
Principles of Forensic Mental Health Assessmenf. Some of those principles
(approximately a dozen) refer specifically to features of forensic report writing (e.g.,
“attribute information to sources,” “identify the relevant forensic issues"). Most of them
are similar to factors described by Melton et al. and Conroy.

Lander and Heilbrun (2009) asked a panel of forensic mental-health professionals
(some legal, some clinical) to rate the “relevance,” “helpfulness,” and “quality” of 41
forensic mental-health reports. All reports were also rated by the research team on 20
of Heilbrun's 29 principles. Six principles manifested significant correlations with the
panels’ ratings of the reports' usefulness. Three of them are in the Melton et al. and/or
Conroy lists: (a) use multiple sources of information, (b) include data that are relevant
for the forensic issue, and (c) consider and explain alternative opinions. The other three
do not appear in the prior lists: {d) obtain (identify) appropriate authorization to perform
the evaluation, (b) attribute sources of information when describing facts, and (c) use a
logical outline for organizing reports.

Advice offered in the published works cited at the beginning of this introduction sug-
gests that a consensus has arisen about the general organization of a forensic report. It
should begin with an introductory section that identifies the reason for the referral, the
sources of data, and the manner in which the examinee was informed of the limits of
confidentiality. A section that reports all relevant data that were obtained to address the
forensic question should follow this. The final section should offer the examiner's inter-
pretations that are relevant for the forensic referral question. This general outline allows
(as it should) for considerable variation in subheadings within such sections, in
response to local jurisdictional demands, different types of forensic questions, and the
examiner's own preferences for the sequencing of content that best communicates a
particular case.

Overall, however, there is nothing particularly “forensic” about this consensual approach
to the organization of forensic reports. It is very much like the outline of most good
clinical reports, and even bears a considerable resemblance to standards for organizing
research reports in scholarly journals.

What makes forensic reports different from general clinical reports has mostly to do with

content and style. The content is often different because of the need to address foren-
sic questions that require different data than most clinical reports. The style differs
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because forensic reports are written to meet the demands of legal forums, non-clinical
readers and decision makers, and due-process constraints. Some reports for use by
courts are indeed clinical reports in terms of their content, when the examiner is asked
simply to address clinical issues rather than apply them to a forensic question. Even in
those cases, however, the information must be conveyed in different ways than in gen-
eral clinical reports because of the demands of a non-clinical audience and legal use.

For example, reports written for general clinical use can be offered in clinical language,
whereas reports written for legal forums (even when they do not provide apinions about
forensic issues) must avoid undefined clinical labels and terms. Clinical reports often
base interpretations on the examinee's self-reported information, but several sources
suggest that forensic examiners typically should offer important interpretations only
when the data on which they are based are verified by two or more methods (e.g.,
examinee self-report, test data, collateral interviews, or past records). This reliance on
muitiple data sources and cross-method corroboration has arisen partly because of the
increased likelihood of error in reliance on the self-report of examinees in forensic
cases, which often involve circumstances that could motivate examinees to exaggerate,
minimize, or falsify the information they provide.

Wettstein (2005) recently reviewed 10 studies that examined the nature and quality of
forensic reports using empirical research methads. Six of those studies examined sam-
ples of forensic reports to identify the frequency of various strengths and weaknesses in
their style and content. One general finding stood out in four of those six studies
(Christy et al., 2004; Hecker & Steinberg, 2002; Robbins, Waters & Herbert, 1997:
Skeem, Golding, Cohn & Berge, 1998). Examiners often reported relevant clinical data,
and the forensic question was often addressed, but reports frequently failed to actually
identify the examiner's reasoning about the connection between clinical data and the
examiner's opinion about the examinee's legally relevant deficits. In other words, they
failed to spell out how their data were related to their opinions or the logic that con-
nected them. In a national survey, Borum and Grisso (1996) did not find a consensus
among forensic mental-health experts at that time as to whether it was essential to fully
explain in a report the reasoning for one’s opinion. In recent years, however, report-
writing commentators have made it clear that forensic reports must describe how one’s
opinion is supported by one's clinical data, and the logic with which the evidence leads
to the forensic opinion {e.g., Conroy, 2006; Heilbrun, 2001; Meiton et al, 2007;
Wettstein, 2010).

Past studies, therefore, have identified some common errors in forensic reports. How-
ever, they have not provided a comprehensive view of the types and frequency of short-
comings found in forensic reports. This was the purpose of the present study. The
study used a national sample of forensic reports that had been submitted to the Ameri-
can Board of Forensic Psychology by candidates for forensic board cerification. A
panel of advanced forensic mental-health practitioners had critiqued the reports, and the
review process