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HARVEY B. BESUNDER

Mr. Besunder was admitted to the practice of law in 1967, and from 1991-2010 had
had his own law practice in Suffolk County. In September 2010 he merged his firm with that
of Bracken & Margolin, to form Bracken Margolin Besunder LLP. Prior to that time, he was a
member of the firm of Cruser, Hills, Hills & Besunder, an Assistant County Attorney for Suffolk
County in the Condemnation Department, a member of the Suffolk County Attorney's Office
and a Law Assistant in the Suffolk County District Court.

From 1993-1994, Mr. Besunder served as President of the Suffolk County Bar
Association, and has been a member and/or Chair of that Association's Condemnation
Committee, Grievance Committee, Judiciary Committee, and Bench-Bar Committee.

Mr. Besunder is also an active member of the New York State Bar Association, From
1993 to 1997, he served on the Executive Committee of the Association's Real Property
Section, and was a member of the Association's House of Delegates, Committee on Lawyer
Discipline, By-Laws Committee and the Nominating Committee. From 1996-1999, he served
as Chair of the Committee on Lawyer Discipline.

From 1988 to 1996, he served as a member of the Grievance Committee for the
Tenth Judicial District, and in 1997, he was appointed to serve on the Judicial Salaries
Commission and served on the Independent Judicial Qualifications Commission from 2007-
2011. Heis currently a member of the Committee on Character and Fitness.

He has lectured extensively on behalf of the Suffolk Academy of Law, on such topics
as ethics and the disciplinary process, real property issues, and for the State Bar on
Condemnation valuation issues.

Mr. Besunder has received several awards of Recognition including a Special Award
of Recognition, as well as two awards for Pro Bono service. In 2010 Mr. Besunder received
the prestigious Presidents Award for Service to the Legal Profession.



HARVEY BRUCE BESUNDER

BRACKEN MARGOLIN BESUNDER
1050 OLD NICHOLS ROAD
IsLANDIA, NY 11749
(631) 234-8585
FAacsiMILE: (631) 234-8702
E-MAIL: HBESUNDER@BMBLAWLLP.COM

EDUCATION
Brooklyn Law School
LL.B June, 1967 (By permission of the State of New York, this degree is
now changed to Juris Doctor).

Adelphi University
Bachelor of Arts, History, 1964

ADMISSION
New York (Second Department), December, 1967.
U.S. District Court, Southem District of New York, February, 1973.
U.S. District Court, Eastem District of New York, February, 1973.
United States Supreme Court, May, 1974.
U.8. Court of Military Appeals, May, 1993.

U.S. Court of Federal Claims, May 1993.
U.S. Court of Appealis for the Federal Circuit, July 1993.

EMPLOYMENT RECORD

Bracken Margolin Besunder--- Partner-2010-Present
Law Offices of Harvey B. Besunder, P.C. 2006 - 2010

Partner, Pruzansky & Besunder, LLP, 2001 - 2005

Law Offices of Harvey B. Besunder, 1993 - 2001

Partner, Besunder and Burner, 1991 - 1993

Partner, Cruser, Hills, Hiils & Besunder, 1979 - 1990

Partner, Bazell & Besunder, 1975 - 1979

Assistant County Attomney, Condemnation Department, Suffolk County
Attormmey's Office, 1972 - 1979

Assistant County Aftorney, Chief, Family Court Department, 1971 - 1972
Judicial Law Clerk, Suffolk County District Court, 1969 - 1971



AFFILIATIONS

Suffolk County Bar Association
Member, Suffolk County Bar Association

President 1993 - 1994
President Elect 1992 - 1993
First Vice President 1991 - 1992
Second Vice President 1990 - 1991
Treasurer 1989 - 1890
Secretary 1988 - 1989
Director 1986 - 1988
Condemnation Committee 1978 - present
Member 1978 - present
Chairman 1978 - 1980
Grievance Committee
Co-Chair 1982 - 1984
Overall Chair 1984 - 1986
Judiciary Committee
Member 1982 - 1986
Bench Bar Committee
Chair 1991-1993
Member 1993-present

Professionalism Committee and Ethics 1998 - present

New York State Bar Association
Member, New York State Bar Association

Member, Condemnation and Tax Certiorari Committee of the Real

Property Section
Real Property Section, Executive Committee
Member 1993 - 1998
House of Delegates
Delegate 1990 - 1994
1996 - 1998
Committee on Lawyer Discipline
Member 1999 - present
Chair 1996 - 1999

By-Laws Committee
Member 1999 - 2003



APPOINTMENTS

Tenth Judicial District Grievance Committee

Member 1988 - 1996
Judicial Salaries Commission 1997 — 1998
Character and Fitness Committee 20086-Present
Independent Judicial Election Qualification
Commission 2007-2011
Commercial Division Advisory Council 2013

AWARDS-

Awards include several awards of Recognition of the Suffolk County Bar
Association, Two Pro Bono Awards, A special award of Recognition and the President's
Award in 2010; Suffolk County Bar Association Lifetime Achievement Award (2014)

LECTURES & PROGRAMS

Suffolk Academy of Law
Legal Ethics and Disciplinary Process
The Effect of New York State Wetlands Act on Valuation in Condermnation
Valuation of Special Purposes Properties
Trial Demonstration of a Condemnation Involving Wetiands
Contested Wills and Estates
A General Law Practice, a lecture on the general practice of law to high school
students and for adult education programs given by the Lions Club and Kiwanis
Club, Suffolk County Chapters
» Judge, New York State Bar Association Moot Court Competition
Tax Grievance Procedure, Suffolk County Women's Bar Association
Basics of Eminent Domain

Association of the Bar, City of New York
» Effect of Eminent Domain Procedure Law on Villages, Towns and Cities

Lorman Education Services
¢ Trial Preparation and Trial-Eminent Domain

NY State Bar Association
e Ethics
* Condemnation



John R. Calcagni is a member of Haley Weinblatt & Calcagni, LLP where he concentrates his
practice in advising clients involved in business transactions and commercial real estate transactions. He
received a J.D. from St. John’s University Law School in 1980 where he served as Articles Editor of the

St. John’s Law Review,

From 1980 to 1984, Mr. Calcagni was an associate at Willkie Farr & Gallagher where his practice
included public offerings of debt and equity securities, private placements, acquisitions and SEC filings.
From 1984 to 1988 Mr. Caicagni was Assistant General Counsel to The Allen Group Inc., a former New
York Stock Exchange traded company, where his responsibilities included overseeing the company’s
securities law compliance and acquisitions and sales of the company’s businesses.

Mr. Calcagni is currently an Adjunct Professor in the Graduate Management/MBA Program at St.
Joseph’s College where he teaches Business Law. He has also participated as a lecturer in Continuing Legal
Education Programs for the Suffolk County Bar Association, the Queens County Bar Association and the
Suffolk Chapter of the American Institute of Certified Public Accountants. He is a past President of the

Suffolk County Bar Association and a past Dean of the Suffolk Academy of Law.



GEORGE L. ROACH
Past President
Suffolk County Bar Association (2001-02)

George L. Roach received his B.A. in government cum laude from
Manhattan College and his law degree from St. John’s University School
of Law. He was with the Legal Aid Society of Suffolk County for 30
years, dealing exclusively with the problems of the elderly and the
elderly poor. He was the attorney in charge of the Legal Aid Society of
Suffolk County’s Senior Citizen’s Division. Mr. Roach is now with the
Smithtown law firm Grabie & Grabie, LLP.

Mr. Roach is a former Dean of the Suffolk Academy of Law and
has also served as Associate Dean of the Academy. He was the first
chairperson of the SCBA’s Elder Law Committee, a committee that he
helped to Jaunch, and has also served as chair of the Federal Court
Committee, Mr. Roach received the Association’s highest award, its
President’s Award, for his contributions in legal and public education.
He is also a member of the American Bar Association, the NYS Bar
Association and the National Academy of Elder Law Attorneys. He is
licensed to practice law in both New York and Hawaii.

In September 2012, Mr. Roach was the first Public Interest Service
Award recipient from his alma mater, St. John’s University School of
Law, where he is currently an Adjunct Professor of Law teaching Elder
Law and Estate Planning.

In May 1998, Mr. Roach was chosen as the Suffolk County Office
of the Aging’s “Community Leader of the Year.” This honor was
bestowed upon him by then Suffolk County Executive Robert J.
Gaffney.

Mr. Roach spends his free time training for and participating in
Triathlon.
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Matter of Joffe
2018 N Slip Op 00124 N
Decided on January 4, 2018

Appellate Division, First Department

Per Curiam ’

Published by New York State Law Reporting Bureau pursuant to Judiciary
Law § 431.

This opinion is uncorrected and subject to revision before publication in the
Official Reports.

Decided on January 4, 2018 SUPREME COURT, APPELLATE DIVISION First Judicial

Department

Judith J. Gische, Justice Presiding,
Richard T. Andrias

Cynthia S. Kern

Jeffery K. Oing

Anil C, Singh,Justices.

M-2884
[*1]In the Matter of Michael Joffe, an attorney and counselor-at-law: Attorney

Grievance Committee for the First Judicial Department, Petitioner, Michael Joffe,
Respondent,

Disciplinary proceedings instituted by the Attorney Grievance Committee for the
First Judicial Department. Respondent, Michael Joffe, was admitted to the Bar of the State
of New York at a Term of the Appellate Division of the Supreme Court for the Second on

April 13, 1994,

Jorge Dopico, Chief Attorney,

Attorney Grievance Committee, New York

http://www.nycourts.gov/reporter/3dseries/2018/2018 00124.htm 1/24/2018



Matter of Joffe (2018 NY Slip Op 00124) Page 2 of 8

(Kevin M. Doyle, of counsel), for petitioner.

Gregg D. Weinstock, Esq. for respondent.

PER CURIAM

Respondent Michael Joffe was admitted to the practice of law in the State of New
York by the Second Judicial Department on April 13, 1994. At all times relevant to this
proceeding, respondent maintained an office for the practice of law within the First
Judicial Department.

In 2016, the Attorney Grievance Committee (Committee) brought 10 charges against
respondent alleging violations of New York Rules of Professional Conduct (22 NYCRR
1200.0) rules 1.1(a) (failure to provide competent representation), 1.3(a) (failure to act
with reasonable diligence and promptness), 1.3(b) (neglect), 1.16(e) (failure to take
reasonable steps to avoid foreseeable prejudice to client upon termination of
representation), 8.4(c) (conduct involving dishonesty, fraud, deceit or misrepresentation),
8.4(d) (conduct prejudicial to the administration of justice), and 8.4(h) (other conduct
adversely reflecting on fitness as a lawyer).

The charges stemmed from respondent's neglect of two immigration matters, and his
false statements and submission of forged documents to the Committee during its
investigation,

In his answer respondent admitted the material facts alleged by the Committee, but
neither admitted nor denied the charges and "defer[red] to the Court to reach legal
conclusions regarding the [charges]."

A referee held a hearing on the charges at which the Committee called respondent's
client, A.E., as a witness, and introduced evidence relating to respondent's representation
of another client, A.A. Respondent testified on his own behalf,

In May 2009, respondent represented A.E., in her application for removal of the
conditional basis for her "Green Card" and to obtain permanent resident status. A.E.'s

http://www.nycourts.gov/reporter/3dseries/2018/2018 00124.htm 1/24/2018



Matter of Joffe (2018 NY Slip Op 00124) Page 3 of 8

conditional permanent resident status was to expire on September 7, 2009, and in fact did
expire because respondent failed to timely file an I-751 application. As a result, in
October 2009, the U.S. Citizenship and Immigration Services (USCIS) informed A.E. that
her Green Card had been canceled, and, thus, she became subject to deportation.

A.E. retained new counsel, G.S., who filed an I-751 application on her behalf,
However, it was rejected because respondent had belatedly made such a filing on
November 2, 2009 upon learning that A.E.'s Green Card had been canceled. In November
2009 and December 2010, G.S. requested that respondent forward A.E.'s file to him, but
respondent did not turn over the file. G.S. eventually obtained A.E.'s file from the Office
of the Immigration Court.

In March 2011, A.E. filed a complaint against respondent. Respondent submitted an
answer in which he falsely stated that he had filed a timely I-751 application in June 2009,
but later found out it was rejected because an incorrect filing fee was sent. Respondent
adhered to these false statements when he appeared before the Committee for an
examination under oath, and in an amended answer he submitted shortly thereafter. At a
subsequent deposition and at the hearing, respondent admitted that he gave inaccurate
information to the Committee, but denied that his statements were intentionally false and
attributed them to mistaken recollection and incorrect assumptions on his part.

Respondent offered three excuses for his failure to turn over A.E.'s file to her new
counsel: he claimed that the file was too cumbersome to mail; the mail could not be
trusted to deliver it; and finally he admitted that he did not send the file because it was
easier to have it picked up so that he did not have to go out of his way to the post office.
Respondent ultimately conceded that he fell short in his duty to forward his client's file to

her new counsel.

The Referee sustained charges one through five finding that respondent failed to
provide A E. with competent representation, failed to act with reasonable diligence and
promptness in representing her, neglected her matter, failed to take steps to avoid
foreseeable prejudice to A.E. by not promptly forwarding her file to successor counsel,
and falsely represented to the Committee that he filed a timely 1-751 application on A.E.'s
behalf in violation of rules 1.1(a), 1.3(a), 1.3(b), 1.16(¢), 8.4(c) and 8.4(d).

hitp://www.nycourts.gov/reporter/3dseries/2018/2018 00124.htm 1/24/2018



Matter of Joffe (2018 N'Y Slip Op 00124) Page 4 of 8

In October 2009, A.A. retained respondent to file an application to register
permanent residence or to adjust status based on his marriage to a U.S. citizen. A.A. was
also required to file an I-601 application for waiver of grounds of inadmissibility because
he had previously entered the United States through the fraudulent use of a passport.
Respondent filed the I-601 application in November 2010, but it was rejected in April
2011 for failure to pay the application fee. Respondent appealed the decision, but the
appeal was rejected because of nonpayment of [*2]the application fee and respondent's
failure to address the nonpayment in the appeal.

In December 2012, A.A. filed a complaint with the Committee against respondent, In
his answer to the complaint, respondent falsely stated that he paid the I-601 application
fee and had addressed the nonpayment issue in his appeal. To substantiate these false
statements, respondent submitted an altered filing receipt from another matter and a copy
of his notice of appeal which he altered to include a discussion of the fee payment issue,
Notably, A.A. alleged in his complaint that he provided respondent with the filing fee for
his I-601 application.

The Committee learned of respondent's deception in the A.A. matter by comparing
the documents he submitted to the Committee with the actual documents he submitted to
the USCIS. When confronted with them at his deposition, respondent admitted that he
submitted falsified documents.

Based on respondent's admissions and the evidence presented, the Referee found that
respondent failed to provide A.A. with competent representation, failed to act with
reasonable diligence and promptness in representing him, neglected A.A.'s matter, and
sought to mislead the Committee via his false statements in his answer to A.A.'s complaint
and his submission of forged documents in violation of rules 1.1(a), 1.3 (a), 1.3(b), 8.4(c),

and 8.4(d) and accordingly sustained charges seven through nine U,

The Referee held a sanctions hearing. Respondent again testified on his own behalf,
called two former clients as mitigation witnesses, and introduced documentary evidence.
Respondent testified that he is a solo practitioner, has no secretarial or support staff, and
must manage all aspects of his law practice himself. In addition, he is currently
experiencing marital and familial conflicts. Respondent acknowledged that his marital
issues were not causally related to his misconduct.

http://www.nycourts.gov/reporter/3dseries/2018/2018 00124.htm 1/24/2018
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Respondent called two clients and submitted affidavits from two others each of
whom attested that they were satisfied with the services he provided. In addition, he
offered two letters he sent to A.E. and A.A. (two days before the sanctions hearing) in
which he enclosed checks to each for $200 toward partial refunds of the legal fees they
paid (A.E. paid $750 and A.A. paid $500) with the remaining balances to be paid in
installments.

Respondent expressed remorse for his misconduct. He acknowledged that he made a
mistake and that he was wrong to try to cover up his error, a response he said was the
result of fear.

In aggravation, the Committee introduced three prior Admonitions. In 2006

respondent was admonished for neglect of a client's immigration matter;2! in 2011 he
was admonished for inadequate record keeping with respect to client funds he deposited
into his attorney special account; and in 2013 he was admonished for using a retainer
agreement which contained an impermissible nonrefundable retainer fee clause.

The Referee found that respondent's misconduct was aggravated by the vulnerability
of his two immigration clients; his repeated false statements to the Committee and at the
hearing that his representation that he filed a timely I-751 application on A.E.'s behalf was
inadvertent; his submission of falsified documents to the Committee in connection with
the A.A. matter; and [*3]his three prior Admonitions, one of which the Referee found
bore strong similarity to his current misconduct. The Referee noted that respondent
admitted that his marital difficulties did not contribute to his misconduct. The Referee
further noted that respondent did not present evidence of good character, pro bono work,
community service, or contributions to, or good standing in, the legal community. His
voluntary payment of child support weighed in his favor. The Referee also noted that
respondent had made partial refunds to his aggrieved clients and accepted his counsel's
representation that the unpaid balances would be remitted within the next several months.
As to his remorse, the Referee found that "[r]espondent's verbal expression of contrition
was not borne out by his demeanor, which conveyed little genuine remorse or regret (or,

for that matter, any other emotion).”

The Referee cited to, inter alia, Aduirer of Mevers (108 AD3d 138 [1st Dept 2013]) in
which the attorney was suspended for two years for, inter alia, neglecting three

http://www.nycourts.gov/reporter/3dseries/2018/2018_00124.htm 1/24/2018



Matter of Joffe (2018 NY Slip Op 00124) Page 6 of 8

immigration matters and misrepresentations to his clients and fabricating documents to
conceal his neglect. Meyers had two prior Admonitions for similar misconduct and
mitigation included mental health issues and financial obligations for his elderly mother
and two college age children. The Referee also cited to Mutter of Samuelyv (80 AD3d 163
[1st Dept 2010]) and Matrer of Colien (40 AD3d 61 [1st Dept 2007]).

The Referee concluded that respondent be suspended from the practice of law for two
years,[EN3!

The Committee seeks an order, pursuant to the Rules for Attorney Disciplinary
Matters (22 NYCRR) § 1240.8(b) and the Rules of the Appellate Division, First
Department (22 NYCRR) § 603.8-a(t), affirming the Referee's liability findings and the
sanction recommendation of suspending respondent for two years.

Respondent opposes the motion to the extent that it seeks to affirm the Referee's two-
year suspension recommendation, and requests this Court impose no greater sanction than
a three-month suspension. He further contends that this Court has imposed suspensions of
three to six months for arguably similar misconduct and cites to, inter alia, Matter of
Brenner (44 AD3d 160 [1st Dept 2007]), Adaticr of Becker (24 AD3d 32 [1st Dept 2005]),
and Matter of Chazan (252 AD2d 323 [1st Dept 1999}). Respondent contends that a two-
year suspension is too harsh a sanction under the circumstances because, inter alia, at the
time of his misconduct he was faced with a sudden separation from his wife with whom
he is now involved in an adversarial divorce proceeding, and he is voluntarily paying child
support for his teenage daughter, such that a long suspension would make it difficult for

him to continue to do so.

In addition, respondent points to the fact that none of the charges against him
concerned dishonesty or selfish motive with respect to client funds. To date he has
refunded $400 to A.E. and $600 to A.A., and will pay the remaining balances owed them
in the near future. His three prior Admonitions did not concern matters in which he acted
dishonestly and none of the clients suffered actual harm. He argues that a long suspension
would force his immigration clients, many of whom have hearings scheduled in 2017 and
2018, to find new counsel, which may be difficult for them due to financial and other

reasomns,

http://www.nycourts.gov/reporter/3dseries/2018/2018_00124,htm 1/24/2018



Matter of Joffe (2018 NY Slip Op 00124) Page 7 of 8

Lastly, respondent avers that the purpose of New York's Rules of Professional
Conduct is to ensure that the public receives competent and ethical representation, and
contends a lesser sanction than a two-year suspension is sufficient to put him, the legal
profession, and the public on notice that the misconduct at issue will not be tolerated.

The Committee contends that respondent's request for no greater sanction than a
three-month suspension is inappropriate because this Court has recognized that financial
and family hardships are inherent in any significant suspension, but are not sufficient to
avoid such sanction when merited (see Matier of Alperin, 66 AD3d 309, 313 [1st Dept
2009]; Matter of Leavitt, 291 AD2d 37, 39 [1st Dept 2002]). The Committee further notes
that the Referee's findings that respondent continued to lie that he mistakenly stated that
he filed a timely I-751 application on A.E.'s behalf, and that he expressed insincere
remorse are well founded. Lastly, the Committee points out that respondent admitted that
his marital issues were not causally linked to his misconduct.

The Referee's findings are firmly supported by the record and should be affirmed. As
to the sanction, the Referee's recommendation of a two-year suspension is in accord with
this Court's precedent involving similar misconduct, and is appropriate given respondent's
neglect of two client matters which he compounded by his false statements and
submission of fabricated documents to the Committee, and which is aggravated by his
lack of sincere remorse and three prior Admonitions (see e.g. Matier of Maranee. 151
AD3d 31 [1st Dept 2017]; Matter of Meyers, 108 AD3d at 158; Matter of Samuely, 80
AD3d at 163; Matter of Alperin, 66 AD3d at 309; Matter of Cohen, 40 AD3d at 61;
Martter of O'Shea, 25 AD3d 203 [1st Dept 2005]; Matter of Leavitt, 291 AD2d at 37.

Accordingly, the Committee's motion should be granted, the Referee's findings of
fact and conclusions of law are affirmed, and respondent is suspended from the practice of
law in the State of New York for a period of two years and until further order of the Court.

All Concur,
Order Filed. [January 4, 2018]

Gische, I.P., Andrias, Kern, Oing, Singh, JJ.

http://www.nycourts.gov/reporter/3dseries/2018/2018 00124.htm 1/24/2018



Matter of Joffe (2018 NY Slip Op 00124) Page 8 of 8

Committee's motion is granted affirming the Referee's findings of facts and
conclusions of law. Respondent is suspended from the practice of law in the State of New
York for a period of two years, and until further order of this Court.

Footnotes

Footnote 1:The Referee did not sustain charges six and ten (violations of rule 8.4[h]).
Also, by way of a stipulation, respondent admitted charge seven which alleged violations
of rules 1.1(a), 1.3(a), and 1.3(b) in connection with one of two of the immigration
matters.

Footnote 2:Respondent failed to notify his client that a hearing on his political asylum
application had been ordered and the client was ordered deported in abstentia. A copy of
the deportation order was sent to respondent, but he took no steps to contact his client.
The client retained new counsel and was able to re-open the proceeding.

Footnote 3:The Referee also noted that because respondent's initial failures of omission
may have been related to his being a solo practitioner the Court may wish to impose a
requirement that respondent take a CLE course in small law office practice management
before resuming the practice of law. The Committee did not seek imposition of this
recommendation as an additional sanction. As such, we decline to address the merits of
this recommendation.

i_ Return to Decision List

http://www.nycourts.gov/reporter/3dseries/2018/2018 00124.htm 1/24/2018



Matter of D'Angelo, --- N.Y.5.3d ---- (2017)
2017 N.Y. Slip Op. 09277

2017 WI. 6626128
Supreme Court,
Appellate Division, Second Department, New York.

In the MATTER OF Frank G, D’ANGELO, Jr., an
attorney and counselor-at-law.
Grievance Committec for the Tenth Judicial
District, petitioner;

v,

Frank G. D’Angelo, Jr., respondent.
(Attorney Registration No. 2069243)

2016—01326

!

December 29, 2017

DISCIPLINARY PROCEEDING instituted by the
Gricvance Commiitee for the Tenth Judicial District. By
decision and order on motion of this Court dated August
24, 2016, the Grievance Committee was suthorized (o
institute and prosecute a disciplinary proceeding againsl
the respondemt based on the acts of professional
misconduct set forth in a verified petition dated January
28, 2016, the respondent was barred, based upon the
doctrine of collateral estoppel. from relitigating any of the
factual allegations raised in charges one through four of
the petition, and the matter was referred to the Honorable
Elaine Jackson Stack. as Special Referee, to hear and
report. The respondent was admitted 1o the Bar at a term
of the Appellate Division of the Supreme Court in the
Second Judicial Department on July 9. 1986.

Attorneys and Law Firms

Catherine A. Sheridan. Hauppauge, N.Y. (Robert 1.
Cabble of counsel). for petitioner.

Michael F. Mongelli I, P.C.. Flushing, NY, for
respondent.

RANDALL T. ENG. P.I. WILLIAM F. MASTRO,
REINALDO F. RIVL:RA, MARK C. DILLON, RUTH C.
BALKIN, 1].

OPINION & ORDER

PLER CURIAM

*1 The Grievance Commitiee for the Tenth Judicial
District served the respondent with a verified pelition,
dated January 28, 2016, containing 12 charges of
professional  misconduct.  Following a  prehearing
conference on Dccember 1, 2016, and a hearing on
Junuary 30, 2017, and February 14, 2017, the Special
Referce  sustained all the charges. The Gricvance
Commillee now moves (o confirm the Special Referee’s
report and impose such discipline as the Court deems just
ond proper. The respondent opposes the motion 1o the
extent that charges three, seven, and eleven, cach alleging
that the respondent engaged in conduct involving
dishonesty, fraud, deceit, or misrepresemation, were
sustained. The respondent contends that the cases cited by
the Grievance Committee are inapposite, and that
disbarment is not warranted, The respondent asks that the
Court impose a public censure in view of the mitigating
circumstances,

Charges One 1o Four; Surcharpe

Charge one alleges that the respondent cngaged in
conduct that adversely reflects on his fitness as a lawyer,
in violation of former Code of Professional Responsibility
DR 1-102(a)}7) (22 NYCRR 1200.3[a][7] ) and its
successor, rule B.4(h) of the Rules of Professional
Conduct (22 NYCRR 1200.0), as follows: By order dated
September 30, 1997, the Supreme Court, Queens County,
determined that Albert K. was unable to manage his
person and property by reason that his functional level
was substantially impaired by dementia, and appointed a
guardian for his pcrson and property pursuant to article §1
of the Mental Hygiene Law. By order dated July 23,
2004, the Supreme Court, Queens County, appointed the
respondent the successor guardian of the person and
property of Albert K., who was then a 76-year-old
incapacitated person. In and around early 2007, the
respondent, in his capacity as guardian, appointed his
wife, Ann Maric D’Angelo (hereinafier Ann Marie), as
the nurse geriatric carc manager for Albert K. Ann Marie
provided geriatric care management services to Albert K.
through her solely-owned entity named Family Carc
Connections, LLC (hereinaficr Family Carc), which she
formed in and around January 2007. Tamily Care
operated from the same office suitc as the respondent’s
law firm. The respondemt paid to Family Care out of
Albert K.'s estate the aggregate sum of $111,881.98 for
scrvices to Albert K.,

In an order dated Oclober 13, 2009, the Supreme Court,
Queens County, among other things, confirmed the report
of a court-appointed examiner regarding the respondent’s
accounts pertasmng (o the punrdianship of Albert K. and
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direcied a hearing to be held to address the objections of
the cxaminer to the psymenis the respondent made 1o
Family Care on Alberi K.'s behalf, and whether the
respondent should be surcharged for those payments. A
hearing was held on December 7, 2009, at which the
respondent and Ann Maric offered testimony.

*2 In a decision dated December 8. 2010, the Supreme
Coun determined that the respondent’s final account
should be approved; however. it determined that the sum
of $108.881.59 constituted excessive fees paid 1o Family
Care and Ann Marie. It approved the sum of only $3,000
paid to Family Care for the period May 2007 through
Seplember 2007, when Albert K, was at home, The
Supreme Court further determined that: (1) the respondent
should be denied commissions and an attomey’s fee, “as
his actions were in the best interests of him and his family
rather than his ward"; (2) the respondent was personally
liable to pay the court cxaminer’s legal fees in the amount
of $14,625 for idemifying and asserting objections to the
account: and (3) the respondent should be surcharged the
amount of the foregoing items in the aggregaic sum of
$123,506.59, without interest. The Supreme Court issued
an order dated December 28, 2010, consistent with its
decision dated December 8, 2010, judicially settling the
account. In an order dated May 11, 2011, the Supreme
Court denicd the respondent’s motion for reargument,

The respondent appealed the order 1o this Court, and the
Public Administrator of Queens County (hereinafter the
Public Administrator) cross-appealed. By decision and
order dated June 6, 2012, this Court alfirmed the order
insofar as appealed from, reversed the order insofar as
cross-uppealed  from.  and  granted the  Public
Administrator’s request 1o include 9% intercst on the sum
surcharged (see Maner of Albert K. [D'Angelo], 96
A.D.3d 750. 946 N.Y.S.2d 186). This Court found, inter
alia, that to the extenmt that the court examiner's [ees
exceeded the staltory guidelines, the respondent's
“coverl  scl-dealing  demonstrates  the  requisite
‘extraordinary circumstances’ which entitle a court (0
depart from the statulory schedule™ (i, at 753, 946
N.Y.5.2d 186. quoting 22 NYCRR former 806.17[c] ).

Charge two alleges that the respondent cngaged in
conduct prejudicial 1o the administration of justice, in
violation of former Code of Professional Responsibility
DR 1-102(a)5) (22 NYCRR1200.3[a][5] ). and rule
8.4(d) of the Rules of Professional Conduct (22 NYCRR
1200.0). based on the factal specifications alleged in
charge onc. Charge three alleges that the respondent
engaged in conduct involving dishonesty, fraud, deceit, or
misrepresentation.  in viokation ol former Code of
Professional Responsibility DR 1-102{a)(4) { 22 NYCRR

1200.3[a][4] ), and rule 8.4(c) of the Rules of Professional
Conduct {22 NYCRR 1200.0), based on the factual
specifications alleged in charge one. Charge four alleges
that the respondent engaged in a conflict of interest in
which his professional judgment was, or was at risk of
being, adverscly affecied by his own financial, business,
property, or other interests, in violation of former Code of
Professional Responsibility DR 5 101(a) (22 NYCRR
1200.20[a] ), and/or rule 1.7(a)(2) of the Rules of
Professtonal Conduct (22 NYCRR 1200.0), bascd on the
faciual specifications alleged in charge one.

Charpes Five to Eight: Sale of Bridgehampion Propert
Charge fivc alleges that the respondent engaged in
conduct that adversely reflects on his fitness us a lawyer,
in violation of former Code of Professional Responsibility
DR 1-102(a}7) (22 NYCRR 1200.3[a][7) ) and its
successor, rule 8.4(h) of the Rules of Professional
Conduct (22 NYCRR 1200.0), as follows: In his capacity
as guardian for Albert K., the respondent determined that
it was in the best interest of Albert K. to sell a real esiate
parcel owned by Albert K. located in Bridgehampton
(hereinaftcr the Bridgehampton property). The respondent
ncgotiated the sale of the Bridgechampion property with
atlomey Carolyn Naranjo, who acted as the rcal esiate
broker for the purchasers, through her rcal estate
brokerage, Elleira Realty Corp. (hereinaficr Elleira
Realty). The respondent and Naranjo knew cach other
from their involvement in thc Columbian Lawyers
Association, and Naranjo occasionally referred chients to
the respondent’s law firm,

As guardian for Albert K., the respondent cxecuted a
contract of sale for the Bridgebamplon property, dated
December 8, 2005. Among other things, the contract
provided for a purchase price of $3.1 million, the
appraised value of the property. The contract of sale
provided that the purchasers, Gregory G. Galdi and Linda
M. Galdi, had not dealt with any other realtor cxcept
Ellcira Realty, and that the purchasers agreed 10 pay the
brokerage commission camed thereby pursuant 1o a
scparate agreement. Pursvant 1o a letter dated December
7, 2003, the purchasers agreed w0 pay Elleira Realty a
purchaser’s commission of 3% of the purchase price of
the Bridegehampton property. The purchasers eventually
paid to Elleira Realty the sum of $94,200 in connection
wilth thc purchase of the Bridgehampton property.
Naranjo formed Elleira Realty on or about Deccmber 5.
2005.

*3 At the time of the comract of sale for the
Bridgechamplon property, the respondent was also a real
estate broker, The respondent engaged Naranjo 1o form a
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recal estale  brokerage, Castleworks Realty, LILC
(hereinafter Castleworks), which was formed on or about
December 14, 2005. Castleworks was Jocated in the same
office suite as the respondent’s law firm, and Ann Marie
was the chair or chief exccutive officer and registered
agent for Castleworks. The respondent was a signatory on
the bank account of Castleworks,

The respondent testified at an examination under oath that
he and Naranjo formed their respective real estate
brokerages 1o work together in real estate matiers to
supplement their law practices.

After obtaining court approval for the sale of the
Bridgehampton property, the closing occurred on or abowt
March 31, 2006.

In and around April 2006, the respondent received a
check from Elleira Realty, drawn on its account, dated
April 13, 2006, in the amount of $47,100, payable to
Castleworks. The memo scction of the check referenced
“Galdi-Bridgehampion.™ The respondent deposited the
check into the corporate account for Castleworks, The
proceeds werc later disbursed by the respondent for
various purposes, including to his law firm and his and
Ann Marie’s personal accounts. Castleworks performed
no brokerage scrvices in the marketing and sale of the
Bridgehampton property, and there was no co-brokerage
agrecement between Castleworks and Ellcira Realty for the
Bridgchampton property.

The respondem did not disclose to the Supreme Court,
which had approved the sale of the Bridgehampion
propeny, that he had received. deposited, and disbursed
onc-half of the commission Elleira Realty reccived in
connection with the sale of the Bridgehampton praperty.

Charge six alleges ihat the respondent engaged in conduct
prejudicial to the administration of justice, in violation of
former Code of Professional Responsibility DR
1-102(a}(5) {22 NYCRR 1200.3[a][5] ), and rule 8.4(d)
of the Rules of Professional Conduct (22 NYCRR
1200.0), bascd on the factual specifications alleged in
charge five. Charge seven alleges that the respondent
engaged in conduct involving dishonesty, fraud, deceit, or
misrepresentalion. in  violation of former Code of
Professional Responsibility DR 1-102(a)(4) {23 NYCRR
1200.3(a]{4] ). and rule 8.4(c) of the Rules of Professional
Conduct (22 NYCRR 1200.0), based on the factual
specilications alleged in charge five. Charge cight alleges
that the respondent engaged in a conflict of interest in
which his professional judgment was, or was at risk of
being. adversely affected by his own financial, business,
property. or oiher interests. in violation of former Code of

Professional Responsibility DR 5-101(a) (22 NYCRR
1200.20[a} ), and rule 1.7(a)(2) of the Rules of
Professional Conduct (22 NYCRR 1200.0), based on the
factual specifications alleged in charge five.

Charges Nine to Twelve: Wills

Charge nine alleges that the respondent engaged in
conduct that adverscly reflects on his fitness as a lawyer,
in violation of former Codc of Professional Responsibility
DR 1-102(a)(7) (22 NYCRR 1200.3[a][7] ) and iis
successor, rule 8.4(h) of the Rules of Professional
Conduct (22 NYCRR 1200.0), as follows: On or about
May 22, 1997, approximately 21 days prior to the petition
for the appointment of a guardian, Albert K. execuled a
will (hereinafier the 1997 will). The 1997 will provided,
among other things, that Albert K.’s partner, Seymour
Russman, was 1o be executor and a principal beneficiary.
In and around April 2009, Russman died.

*4 The respondent apprised Albert K. of Russman's
death, At that time, Albert K., who was living at the
Sands Point Nursing Home, was still afflicted with a
language disorder known as aphasia as a result of a
stroke, and was larpely confined 1o bed. On May 8, 2009,
the respondent drafied a will (hereinafier the May 8,
2009, will) for Albert K., who executed the will in his
room in the nursing home. Albert K. could not read the
will, so the respondent read it 1o him. The May 8, 2009,
will was witnessed by Ann Maric and the respondent’s
mother. The May 8, 2009, will provided that the
respondent was the sole exccutor, and provided for the
creation of a charilable trust with the respondent as the
solc trustee, 10 handle the assets of Albert K.'s estalc,
which exceeded $3 million.

On or about July 8, 2009, Albert K. executed another will
(hereinafter the July 8, 2009, will). There were no
witnesses to this execution. The July 8, 2009, will was
virtually identical to the May 8, 2009, will, with the
exceplions that Ann Marie was named as alternate
cxecutor, and she was also named as alicrmate trustee for
the $3 million trust.

The $3 million charitable trust provided for in the May 8,
2009, will was not created or cstablished. The respondent
did not prepare, and Albert K. did not exccute, an inter
vivos trust document to create the $3 million charitable
trust.

Albert K. died on July 29, 2009.

Fhe respondent offered for probate the May 8, 2009, will,
and the Surrogate’s Count of Queens County issued him



Matter of D’Angelo, --- N.Y.5.3d --— {2017)
2017 N.Y. Siip Op. 09277

pretiminary [etters on or abow September 22, 2009. The
Public Administrator petitioned the Surrogate’s Court 1o
dircet the respondent to produce the 1997 will. By order
dated Deceinber 8, 2009, the Surrogate’s Coun ordered an
inquiry under SCPA 1401, and directed the respondent to
attend and submit to an examination, and to produce and
file any paper writings purporting to be the last will and
testament of Alben K.

In @ scparate order dated December 8§, 2009, the
Surrogate’s Court directed that the Public Administrator
may petition for the denial of probate of the May 8, 2009
will; that temporary letters of administration be issued to
the Public Administrator; that the preliminary letiers
issued 1o the respondent be suspended; and that a hearing
wauld be held on January 7, 2010, 1o determine whether
to revoke the respondent’s preliminary letters.

In a decree dated January 26, 2010, upon the respondent's
consenl, the Surrogate’s Court revaked the respondent’s
preliminary letlers,

By decree dated August 25, 2010, upon the stipulation of’
the parties dated July 29, 2010, the May 8, 2009, will was
denied probate.

In a decision dated July 16, 2012, the Surrogate’s Court
determined that the 1997 will would be denicd probate,
sincc at the time of its execution Albert K. lacked
testamentary copacity. The court based its decision on the
report of a compelency evaluation administcred 10 Albert
K. on Junc 9, 1997, by Dr. James J. Johnson, Jr., done in
connection with the petition 1o appoint a guardian
pursuant to article 81 of the Mental Hygicne Law. The
court noted that the report stated, in pertinent pant, that
Albert K. suffered “from a severe and probably
progressive neurologic disease known as multi-infarct
dementia.” and that he had “severe impairment of his
language and comprehension of his surroundings.”

Charge ten alleges that the respondent engaged in conduct
prejudicial to the administration of justice, in violation of
former Code of Professional Responsibility DR
1-102(a)(5) (22 NYCRR 1200.3[2](5] }, and rule 8.4(d)
of the Rules of Professional Conduct (22 NYCRR
1200.0). based on the factual specifications alleged in
charge nine. Charge cleven alleges that the respondent
engaged in conduct involving dishonesty, fraud, deceit, or
misrepresentation,  in violation of former Code of
Professional  Responsibility DR 1-102(a)(4) (22
NYCRR1200.3[a]{4] ). and rule 8.4(c) of the Rules of
Professional Conduct (22 NYCRR 1200.0), based on the
factual specifications alleged in charge nine. Charge
twelve alleges that the respondent engaged in a conflict of

interest in which his professional judgment was, or was al
tisk of being, adversely affected by his own financial,
business, property, or other interests, in violalion of
former Code of Professional Responsibility DR 5-101(a)
(22 NYCRR 1200.20[a] ), and rule 1.7(a}(2) of the Rules
of Professional Conduet (22 NYCRR 1200.0), based on
the factual specifications alleged in charge ninc.

*5 Special Referee’s Report
The Special Referec sustained all 12 charges, concluding
in her report as follows:

“Respondent demonstrated litle remorse  for s
conduct. He did suggest, in some instances, that it
might have been prudent to have involved the court
either for consent or advice, in somc of the matters
before us. For the most part, he seemed to suggest that
it was ali really all right and that his conduct should not
be subject to discipline.

“Much of the conduct complaincd of demonstrated that
respondent was eager to increase his income and that
he could do so by donning the ‘two hats™ referred to by
his wife in another context. Their incomes were
intertwined. He paid her an extravagant sum for her
services as geriatric care manager. Her realty firn was
his *cover’ for the receipt of funds as commission for
which he had don¢ no work or made no legal
apreement,

“He knew or should have known that his conducl
violaicd the Rules of Professional Conduct. *The
guiding principle must be whether a rcasonable
altorney, [amiliar with the Code and its cthical
structures would have notice of what conduct is
proscribed.... [Respondent] was plainly on notice that
[his] conduct in this case ... could be held to reflect
adversely on [his] liiness to practice law. [Respondent]
knew or should have known that such {conduct] ...
tends to undermine public confidence in the judicial
system’ (Matter of Holtzman, 78 N.Y.2d 184 [573
N.Y.5.2d 39, 577 N.L.2d 30] (1991)."

The Special Referce also dismissed all seven affimative
defenses asserted by the respondent in his answer 1o the
petition.

Charpes Three, Scven, and Eleven

The respondent contests charges three, seven, and eleven
only, which each allcge that he engaged in dishonesty.
fraud, deceit, or misrepresentation, in violation of former
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DR 1-102(a}4) (22 NYCRR 1200.3[a)(4] ), and rule
8.4(c) of the Rules of Professional Conduct {22 NYCRR
1200.0), with regard 10 the imposition of the surcharpe,
the sale of the Brideghampton propenty, and the
drafting/exccution of the May 8, 2009, and July 9, 2009,
wills, respectively.

Charge three alleges that the respondent cngaged in
dishonesty, fraud, deceit, or misrepresentation with
respect 1o the surcharge matter, which was the subject of
an appeal in this Court (see Muatter of Albert K.
[D’Angelo], 96 A.D.3d 750, 946 N.Y.S.2d 186). The
respondent conlends that he merely committed a negligent
or reckless mistake that is being unfairly characterized as
deceit. [n support thereof, the respondent highlights the
fact that his payments to his wife and Family Carc were
“open and notorious,” and that he has always comported
himsclf in a candid and truthful manner with regard to the
matter.

In sustaining this charge, the Special Referee found that
sell-dealing is a type of dishonesty, that the respondent’s
failure 10 see this is “unconscionable,” and that denying it
is deceitful. In affirming the surcharge imposed by the
lower court, this Court also affirmed the court examiner’s
legal fees in the sum of $14,625, and to the extent that the
fees exceeded the statutory guidelines set forth in 22
NYCRR 806.17(c), this Court found that the respondent’s
“covert  self-dealing  demonstrates the requisite
“extraordinary circumstances’ which entitle a court 1o
depart from the statutory schedule” (Matter of Albert K,
{D Angelaf, 96 A.1.3d a1 753, 946 N.Y.S.2d 186, quoting
22 NYCRR former 806.17(c] ). It cannol reasonably be
argued that the respondent did not cngage in deceitful
conduct when his conduct was found to be a form of
“covert seff-dealing.” The respondent's payments 1o
Family Care, a business solely owned by the respondent’s
wile, were indirect payments to himself, since the
respondent and his wife shared accounts and Rnances.
Using Family Care as u cover for payments to himself
was  plainly deceptive. There is no merit to the
respondent’s conlention. Accordingly, charge three was
properly sustained.

*6 Charge seven alleges that the respondent cngaged in
dishonesty, fraud, deceit, or misrcpresentation with
respect o the sale of the Bridgehampton propertly and
payment of $47.100 in uncamed commission fces to
Castleworks, a brokerage company owned by the
respondent’s wife, The respondent similarly contends that
his conduct was merely nepligent, not deceitful. In
support thereof, the respondent underscores the fact that
Albert K. was in no way harmed by the respondent’s
receipl of a commission, and that, in fact, the respondent

acted 10 save the estate higher commission fees by
insisting that he would not agree to the normal rate of 6%
to 7%. The respondent argucs that he never tried 1o hide
the transaction through a cash payment, and always
candidly testified to receipt of a commission.

In sustaining charge seven, the Special Referce found that
the “allegation speaks for itsell,” rcasoning as follows:

“Respondent accepted funds for
work unearned. He deposited those
funds in the account of a recally
company in which his wife is CEO
and he is a signalory on the
corporate account. Once deposited,
he wutilized those funds and
distributed them 1o his and his
wife's persanal accounts and 10 pay
for other bills. The receipt and
deposit of the funds were deceitful
acts, which arc now recognized by
respondent as conduct he should
not have undertaken.”

The hearing evidence revealed that the respondent created
Castleworks, and placed ownership of the company in
Ann Marie's name only, ostensibly to avoid any ethical
conflict from being both broker and attomey on a real
cstate transaction. However, following the crealion of
Castleworks, the company was used only as a cover to
disguise an income stream to the respondent, At the time
of the sale of the Bridgehampion property, the only
person involved with Castleworks to hold a broker's
license was the respondent. Upon receipt of the
commission, the rcspondent immediately deposited the
check into Castleworks’™ account and used the funds 10
pay various bills, including a $25,000 payment 1o the
respondent’s law firm for rent and other expenses that
Castleworks supposedly owed the law firm. While the
respondent sought court approval for the sale, he never
disclosed 1o the court his receipt of the $47,100 in
commission fees. On these facts, it cannot reasonably be
argued that the respondent did not engage in deceitful
conducl. The subject conduct is another instance of
“covert sclf-dealing.” Accordingly, charge seven was
properly sustaincd.

Charge eleven alleges that the respondent cnpaged in
dishonesty. fraud, deceit, or misrepresentation  with
respect 1o execution of the May 9. 2009, will and the July
8, 2009, will. The respondent contests this charge on the
ground that there was no dircct evidence, only
circumsiantial  evidence.  that  Albert K. lacked
testamentary capacity to execule the May K. 2009. will.
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and argues that the fact that Albert K. may not have
understood legalese did not establish lack of competence.
In this casc the circumstantial evidence that Albert K. did
not understand the contents of the May 8, 2009, or July 8,
2009, wills was overwhelming. Twelve years carlier, on
June 9, 1997, Dr. James J. Johnson, Jr., conducted a
mental status and competency evaluation of Albert K. in
connection with the petition to appoint a guardian for him
pursuant to article 81 of the Mental Hygiene Law. Dr.
Johnson concluded that Albert K. suffered “from a severe
and probably progressive ncurologic disease known as
nulti-infarct  dementia,” and that he had “severe
impairment of his language and comprchension of his
surroundings.” The respondent testified at the hearing that
he had been given a copy of Dr. Johnson’s report when he
was appointcd successor guardian to Albert K., and that
during the time that he was Albert K.'s guardian, Albert
K. had cxhibited mental confusion and could not
understand complex sentences. The respondent further
testified that, at the time that the May 8, 2009, will was
exccuted, Albert K. would not have understood what an
“execulor” or a “trustee” was, Ann Marie testified at the
hearing that by 2009, Albert K. was showing
progressively worsening symptoms of aphasia. This
evidence supported the Special Referee's conclusion that
the respondent’s contention that Albert K. understood the
contents of the May 8, 2009, and July 8, 2009, wills was
deceitful.  Accordingly, charge cleven was properly
sustained,

*7 Based on the evidence adduced, and the respondent’s
admissions, the Gricvance Committee’s motion to
confirm the report of the Special Referec is granted, and
all twelve charges of professional misconduct are
sustained.

In mitigation, the respondent asks the Court 10 bear in
mind that this is not a case of an atiorney stealing escrow
funds or absconding with settlement proceeds; that he did
not engage in deliberate or intentional conduct; that he
has never retained Ann Marie as a geriatric care manager
on any other guardianship; that he has since withdrawn
himself from the list of atterncys eligible to be appointed
as guardians; and that he will never in the future accept
any maticr in which he is not proficient or which poses a
risk of a conflict of interest. Citing no authority, the
respondent asks that the Court impose a public censure in
view of the fact that he has handled dozens of
guardianships and all his accountings have been
approved, with the exception of Albert K.; a suspension
or disbarment would severely impact not only himself,
but also all his employees; the individuals who benefit
from his pro bono activitics would be deprived of a
resource; and he is a person of good character as

evidenced by newly-submiued character affidavits.

Notwithstanding the aforementioned mitigation, including
the facts that the respondent paid in full the surcharged
amowns, that the incident appears 10 be an isolated
occurrence in an otherwise unblemished 30-year career,
and that the respondent actively contributes to the Bar and
his community and church, we find that the severest of
sanctions is warranted (see Matter of Tavior, 113 A.D.3d
56, 975 N.Y.5.2d 48; Mawer of Aversa. 88 A.D.3d 339,
930 N.Y.S.2d 508). This case involves a course of covert
self-dealing by the respondent, who abused his position as
guardian of Albert K., an incapacitated person. Albert K.,
who was elderly, incapacitated, and later terminally ill,
was unusually vulnerable, In three separate instances, the
respondent acted against the interests of his ward. He
exploited his ward’s deteriorating mentat and medical
condition to generate different incomes strcams for
himself, using his wife as cover, in at least 1wo instances.
Of note, the Spccial Referee found that the respondent
demonsirated little remorse for his conduct. Furthermore,
the respondent, having been appointed in dozens of
guardianship cases, cannol claim inexperience. There
were no allegations that the respondent’s judgment was
ciouded by personal circumsiances or financial difficuities
during the relevant time period.

Undecr the totality of circumstances, we conclude that the
respondent’s misconduct warrants his disbarment from
the praciice of law, cffective immediately.

ORDERED that the petitioner's motion to confirm the
Special Referee’s report is granted; and it is further,

ORDERED that the respondent, Frank G, D'Angelo, Jr.,
1s disbarred, cffective immediately. and his name is
stricken from the roll of atlomeys and counselors-at-law;
and it is further,

ORDERED that the respondent, Frank G. D’ Angelo, Ir.,
shall comply with the rules goveming the conduct of
disbarred or suspended attorneys (sce 22 NYCRR
1240.15); and it is further,

*8 ORDLRED that pursuant to Judiciary Law § 90,
effective  immediately, the respondent. Frank G.
D’Angclo, Ir.,, shall desist and refrain from (1) practicing
law in any form, cither as principal or as agent, clerk, or
employee of another, (2) appearing as an altomey or
counselor-at-law before any couri, Judge, lustice. board,
commission, or other public authority. (3) giving to
another an opinion as to the law or its application or any
advice in relation thereto, and (4) holding himsell out in
any way as an attorney and counsclor-at-law: and it is
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further,

ORDERED that if the respondent, Frenk G. D’ Angelo,
Jr., has been issued a secure pass by the Office of Court
Adminisiration, it shall be retumed forthwith to the
issuing agency, and the respondent shall certify to the
same in his affidavit of compliance pursuvant 10 22
NYCRR 1240.15(f).

End of Document

ENG, P.J., MASTRO, RIVERA, DILLON, and BALKIN,
J1., concur.

All Citations
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155 A.D.3d 109
Supreme Court, Appellate Division, Second
Department, New York.

In the Matter of Luigi 12Z0, an attorney and
counselor-at-law,
Grievance Committee for the Ninth Judicial
District, petitioner; Luigi Izzo, respondent.
(Attorney Registration No. 4589131).

Nov. 8, 2017.

Synopsis

Background: Disciplinary procceding was  brought
apainst attorney. Gricvance Committee and attorney
moved for discipline by consent and request the
imposition of a public censure.

Holding: The Supreme Court, Appellate Division, held
that public censure was warranted in view of allomey’s
admitted misconduct in connection with his assignment of
25% of net legal fees he received from cerain clients
direcily to lender.

Motion granted; public censure ordered.

Woest Headnotes (1)

[1) Attorney and Clicnt
v=Public Reprimand; Public Censure; Public
Admonition

Discipline by consent would be granted, and
public censure was warranted for attorney's
admitted misconduct of violating professional
rules by impermissibly advancing and/or
guarantceing financial assistance to a client,
other than court costs and expenses of litigation,
while representing that client in contemplated or
pending  litigation,  knowingly  revealing
confidential client information to third party
which  was protected by auorncy-client
privilege, engaging in improper communications
with represented panty, and failing 10 timely
amend his attorney registration information, in
connection with his representation of disbarred

altorney in criminal matier and assignmen of
25% of net legal fees he received from centain
personal injury cases directly o lender until the
disbarred attorncy’s $63,272 debt was paid in
full. Rules of Prol.Conduct, Rule 8.4; 22
NYCRR 1240.8(a)(5).

Casces that cite this headnote

Attorneys and Law Firms

*523 Gary L. Casclla, White Plains, NY (Forrest Strauss
of counsel), for petitioner.

Richard M. Maltz, New York, NY, for respandent.

RANDALL T. ENG, PJ, WILLIAM F. MASTRO,
REINALDO E. RIVERA, MARK C. DILLON, and
JOSEPH }. MALTESE, 1.

Opinion
PER CURJAM.

The Grievance Committee for the Ninth Judicial District
served the respondent with a petition dated March 4,
2016, containing scven charges of  professional
misconduct. The respondent filed a verified answer dated
November 4, 2016. The petitioner and the respondent now
move pursuant 1o 22 NYCRR 1240.8(a)(5) for discipline
by consent, and request the imposition of a public
censure. As required by 22 NYCRR 1240.8(a)(5)(i), the
parties have provided a conditional stipulation dated June
6, 2017, which provides, inter alia, as follows:

Stephen Lyman Scgall was disbarred by this Court on
April 26, 2011, upon his resignation (see Matter of Segall,
84 A.ID.3d 159, 921 N.Y.S5.2d 563). From in or zhout
March 2012 through on or after Junuary 29, 2013, the
respondent represented Segall in conncction with a felony
criminal matter in the County Court, Westchester County.
On July 24, 2012, Segall was convicted of grand larceny
in the third degree in violation of Penal Law § 155.35.
Prior to senlencing. Segall secured a Joan from While
Pine Holdings, LLC (hereinaller White Pinc), in pan, to
facilitate his payment of resitution in the criminal
proceeding, and executed a pronussory nole on or about
October 19, 2012. obligating himself 1o repay the sum of
§62,272.25 plus interest thereon 1o While Pine. In support
of that loan. on or about October 22, 2012. the respondem
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executed a lien letter in favor of White Pine, whercin he
pledged that his law firm would assign 25% of the net
legal fees received from certain personal injury cases
directly to White Pine until the Segall debt ($63,272.25)
was paid in full, Annexed thercto was a schedule
providing information conceming morc than 20 of the
respandent’s personal injury clients, including the name
of the clicnt, the date of injury, the insurance carrier, a
description of how the claim arose, a description of the
client’s injuries and their current medical status, as well as
the respondent’s assessment of the seutlement and/or
post-verdict dollar value. The respondent neither advised
the clients that *524 he would be relcasing this
information nor sought their permission 10 do so.
Approximately two months later, on or about Deccmber
18, 2012, the respondent cxccuted a second lien letter in
which he pledged that his law firm would repay White
Pine a revised principal amount of $68,272.50. The
respondent also granted White Pine a blanket licn on all
personal injury matters wherein “lzzo Law, P.C." is the
attorney of record.

Thereafter, the respondent met with Jerry Bergson, a
principal of White Pine, to discuss issues relating to the
debt owed by Segall, the outstanding promissory note
Scgall had executed, and the two lien letters the
respondent had executed. The rcspondent admits that he
should have known or should have inquired whether
Bergson was represented by counsel, He also admits that
he failed to scek permission from Bergson's lawyer 1o
speak directly with Bergson,

Further, the respondent admits that from in or about
March 2008 1hrough November 2015, he informed the
Office of Court Administration Autorney Registration
Unit (hercinaficr OCA} thal he had maintained various
office addresses in White Plains, Yorktown Heights, and
the Bronx. However, the office address listed on both lien
letters is not an address provided to OCA.

Based upon the foregoing, the respondent also admits that
he violated the following Rules of Professional Conduct
(22 NYCRR 1200.0): rule 1.8(c) by impermissibly
advancing and/or guaranteeing financial assistance to a
client, other than court costs and expenscs of litigation,
while representing that client in contemplated or pending
litigation; rule 1.6(a) by knowingly revealing confidential
information to a third party that was gaincd during the

End of Document

representation of one or more clients, and that was
prolected by the attomey-client privilege; rule 4.2(a) by
engaging in improper communications with a represented
party, rule 8.4(d) by failing to timely amend his attorncy
registration information with OCA; and, by virtuc of the
foregoing misconduct, rule 8.4(h).

The parties advise that they have considercd the
respondent’s prior Letter of Caution as an apgravating
factor. Further, in mitigation, the respondent would have
presented the following factors had this matter progressed
to a hearing: that at the time that he sought to help his
client by guaranteeing the loan, he had been admitted 10
practice for approximately four years; that he ultimately
became responsible for the loan when Segall failed to
honor his obligation; that he has taken steps (0 address his
errors, and 10 prevent any repetition of same; and that he
would have presented character evidence attesting 10 his
honesty and integrity.

As required, the respondent has submitted an affidavit in
which he conditionally admiis the facts as stipulated, and
consents to the apreed discipline of a public censure,
which consent is given freely and voluntarily without
coercion or duress. Lastly, the respondent states that he is
fully aware of the consequences of consenting 1o such
discipline.

Based upon the foregoing, we find that the request for
discipline by consent pursuant 10 22 NYCRR 1240.8(a)(5)
should be granted, and that a public censure is warrantcd
in view of the respondent’s admitted misconduct.

ORDERED that the joint motion pursuant 1o 22 NYCRR
1240.8(a)(5) for disciplinc by consent is granted; and it is
further,

ORDERED that the respondent, Luigi Izzo, is publicly
censured for his misconduct.

All Citations

155 A.D.3d 109, 63 N.Y.S5.3d 522, 2017 N.Y. Slip Op.
07728
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155 A.D.ad 10
Supreme Court, Appellate Division, Second
Department, New York.

In the Matter of Archana DITTAKAVI, an attorney
and counselor-at-law.

Grievance Committee for the Second, Eleventh,
and Thirteenth Judicial Districts, petitioner;
Archana Dittakavi, respondent. (Attorney
Registration No. 5069406).

Oct. 18, 2017.

Synopsis

Background: In atlorney disciplinary proceeding brought
after attorncy admitted that she signed her client’s name
on the verification page of a patemity petition, notarized
the false signature, and then filed the petition with Family
Coun, Gricvance Committee and attorney moved for
disciplinc by consent.

Holding: The Supreme Court, Appellate Division, held
that public censure was appropriate sanction,

Public censure ordered.

West Headnotes (1)

[1f Attorney and Client
s=Public Reprimand; Public Censure; Public
Admonition

Public censure was appropriate sanction for
attorney who admitted that she sipned her
client's name on the verification page of a
paternity petition, notarized the false signature,
and then filed the petition with Fumily Court;
mitigating factors included no prior disciplinary
history, no dishonest or selfish motive,
continued employment, altomey’s relative youth
and naivete, her cooperation with Grievance
Committee, her acceptance of responsibility and
expressed remorse for her misconduct, her
excellent reputation, and her demonstrated
commitment to public service and volunteer
work, and sanction of public censure was in

accord with precedent. Rules of Prof.Conduct,
Rule 8.4(c, d).

Cascs that cite this headnoie

Atlorneys and Law Firms

**464 Diana Maxficld Kearse, Brooklyn, NY, for
petitioner.

Michael S. Ross, New York, NY, for respondent.

RANDALL T. ENG, PJ., WILLIAM F. MASTRO,
REINALDO E. RIVERA, MARK C. DILLON, and
JEFFREY A. COHEN, JJ.

Opinion

PER CURIAM.

*11 The Grievance Commitiee for the Sccond, Cleventh,
and Thirteenth Judicial Districts scrved the respondent
with & notice of petition and petition dated April 4, 2017,
containing one charge of professional misconduct, The
respondent filed an answer dated April 21, 2017,
admitting the allegations of professional misconduct. The
Grievance Commitiee and the respondent now move
pursuant o 22 NYCRR 1240.8(a)(5) for discipline by
consent, and request the imposition of a public censure,
As provided for in 22 NYCRR 1240.8(a)(5)(i), the parties
have provided a joint affirmation dated May 23, 2017, in
support of the instant motion. By virtue of the stipulation
contained in the joim affirmation, the parties have agreed
that the following factual specifications are not in dispute:

In January 2015, while employed as a staff attorney at
The Bronx Defenders Family Defense Practice, the
respondent was assigned to represent a client in a child
abuse procceding commenced in the Family Court. On
May 19, 2015. the respondent met with her client in a
holding facility at the Bronx County Criminal Court, and
had him sign the signatwre page of a petition to vacale
acknowledgment of paternity pursuant 10 New York
Family Court Act § 516-a (hereinafter the petition) for
the purpose of filing papers on his behalf in the Family
Court. The client was subsequently transported back 10
the Rikers Island correctional complex where he was
being detained,

When the respondent arrived at her office later that day,
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she reviewed the petition and realized that she hed
overlooked the verification page of (he petition, which
required her client’s notarized signaturc. The respondent
signed her client’s name to the verification page of the
petition, and then notarized the false signature of her
client. The respondent filed the petition and verification
with the Family Court on May 20, 2015.

On June 11, 20135, the respondent appeared in court with
her client. The Judge presiding over the case asked the
respondent’s *12 client whether he recognized the
signature on the January 20, 2015, acknowledgment of
paternity as his own, because the name in the signature
appeured misspelled. The respondent’s client indicated
that he did not believe the signaturc was his. At that point
in time, the respondent realized that the signatures and
handwriting of her cliemt would be at issuc in the
upcoming hearing on the paternity petition.

On June 11, 2015, the respondent advised a supervising
altorney in The Bronx Defenders of the fact that she had
signed her client’s name on the verification page **465 of
the paternity petition, notarized the false signature, and
then filed the petition with the Court. The respondent also
eventually told these facts to her client and explaincd that
she was sceking advice from supervisors abow how lo
procecd. In determining not to terminate the respondent’s
employment, The Bronx Defenders considered the fact
that she was a young attorney carly in her career, she had
her client’s consent to file the document, and she did not
gain personally or professionally from her actions.

In late September or early October of 2015, The Bronx
Defenders filed an order 1o show cause requesiing
permission lo withdraw the patemity petition without
prejudice, and to be rclicved as counsel. The Family
Court granted the motion, permitting withdrawal of the
paternitly petition and relicving The Bronx Defenders as
counsel. An attorney from the 18-B panel was assigned to
represent the former client.

As required, the respondent has submitted an aflidavit
with this motion in which she conditionally admits the
foregoing facts, and that those facts establish that she has
engaged in conduct involving dishonesty, fraud, deceit, or
misrcpresentation, and conduct that is prejudicial o the
administration of justice, in violation of rule 8.4(c) and

End of Document

{d) of the Rules of Professional Conduct (22 NYCRR
1200.0), respectively. The respondent further consents to
the agreed discipline of a public censure, which consent is
given lrecly and voluntarily without coercion or duress.
Lastly, the respondent states that she is fully aware of the
conscquences of consenting to such discipline.

In mitigation, the partics agree that the following factors
were considered: no prior disciplinary history; no
dishonest or selfish motive; continued employment by
The Bronx Defenders; her relative youth and naivete;
cooperation with the Grievance Committee; acceptance of
responsibility and ¢xpressed remorse for her misconduct;
excellent reputation; and demonstrated commitment to
public service and voluntecr work.

*13 As 1o the appropriate sanction, the parties seck the
imposition of a public censure, which is in accord with
precedent from this Court (see Matter of Cohen, 12
A.D.3d 251, 895 N.Y.S.2d 493; Matter of Raskind, 46
A.D.3d 129, 843 N.Y.S.2d 841).

Based upon the foregoing, we find that the request for
discipline by consent pursuant 10 22 NYCRR 1240.8(a)(5)
should be granted, and that a public censure is warranied
in view of the respondent’s admitted misconduct as well
as the mitigating factors presented herein,

ORDERED that the joint motion pursuant to 22 NYCRR
1240.8(a)(5) for discipline by consent is granted; and it is
further,

ORDERLD that the respondent, Archana Diuakavi, is
publicly censured for her misconduct.

ENG, P.1, MASTRO, RIVERA, DILLON and COHEN,
1J., concur.

All Citations

155 A.D.3d 10. 62 N.Y.S.3d 463, 2017 N.Y. Slip Op.
07253
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Monica A. Duffy, Attomey Gricvance Committee for the
Third Judicial Department, Albany (Michael K. Creascr
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Pritzker, JJ.

MEMORANDUM AND ORDER

Per Curiam.

*1 Respondent was admitted to practice by this Court in
1994, He maintains an office for the practice of law in
Albany County.

In January 2017, petitioner allcged by petition of charges
that respondent had engaged in a conflict of interest and
conduct prejudicial to the administration of justice in
violation of Rules of Professional Conduct (22 NYCRR
1200.0) rles 1.7(a)(1) and 8.4(d). According 1o
petitioner, respondent improperly prepared and urged 1he
execution of a child custody agreemem pumporting to
scitle a dispute between parents and prandparents
regarding the care of the parents’ minor children. All of
the partics to the agreement were not only respondem’s
friends 10 a greater or lesser extent, but they were also
persons  that  respondent  was  conlemporaneously

R ——— R

representing as clients in separate legal matters unrelated
to the custody dispute. After the grandparents comnienced
a proceeding in Albany County Family Court, respondent
prepared the custody agreement unsolicited, without any
input from the respective parties, and withoul giving them
the opporiunity to review the matter in advance of a
meeting that he had arranged at his law office for the
purpose of presenting the agreement.  Although
respondent inserted a provision into the agreement stating
that he was not representing any of the partics with
respect to the proposed custody arrangement, the petition
of charges asserts that he, nevertheless, explained,
discussed and provided legal advice at the meeting
regarding the custody agreement. Afier the parties were
persuaded to execute the agreement notwithstanding the
father's initial objection, the dispute between the parties
intensificd and the grandparents, represented by separate
counsel, did not settle the pending Family Court matier as
provided in the agreement,

Complaimts against respondent were thereafier filed by
the parents, who asserted that respondent pressured them
into exccuting a one-sided agreement that adversely
affecied their custody rights, without an adequate
explanation of the risks of signing such an sgreement, or
providing a reasonable opportunity to scek independent
counscl. Respondent served an answer denying the
allegations and a Referce was appointed 10 hear and
report. A full hearing was conducted in June 2017, at
which respondent was represemied by counsel. The
Referee thercafier issued a report sustaining the pelition
of charges. Respondent's claims that he acted only as a
disinterested mediator and that the parties 1o the
agreement waived or consented to any conflict of intercst
were rejected (see Rules of Professional Conduct [22
NYCRR 1200.07 rule 1.7{b] ).

Petitioner now moves to confirm the Referee’s report and
respondent cross-moves for an order dissffirming the
report and dismissing the petition of charges. Upon
consideration of the facts, circumstances and record
before us, and having heard the parties in support of the
respeciive motions at oral argument, we find that the
allegations in the petition of charges sustained by the
Referee were established by a fair preponderance of the
cvidence, Accordingly, we grant petitioner’s motion 1o
confirm the Referee’s report in its entirety, and deny
respondent’s cross motion 1o disaftirm.

*2 Tuming to the issue of the appropriate disciplinary
sanction, we have considered respondent’s submissions in
mitigation from colleagues and clients attesting to his
good character. We further note the lack of proof thai
respondent’s misconduct stemmed from any venal intent.
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We have also heard from petitioner and observe that
respondent’s misconduct is aggravated by, among other
things, his significant disciplinary history, which includes
a two-year stoyed suspension upon findings of conversion
and escrow account mismanagement (Marter of Mann,
284 AD.2d 719, 727 N.Y.S.2d 492 [2004] ), which was
later terminated upon respondent’s application (Marter of
Mann, 9 AD.3d 676, 779 N.Y.S.2d 371 [2004] ), and
private discipline in thc form of two admonitions and a
letter of caution (see Rules of App.Div., 3d Dept [22
NYCRR] former § 806.4[c][1][i], [ii] ). Accordingly, in
order to protect the public, maintain the honor and
integrity of thc profession and deter others from
committing similar misconduct, we find that, under the
circumstances, respondent should be censured (see eg.
Matter of Rockmacher, 150 AD.3d 1528, 55 N.Y.S.3d
507 {2017); Matter of Krzps, 149 AD.3d 1244, 5)
N.Y.8.3d 260 [2017); Matter of McDonagh, 129 A.D.3d
1