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¢+ Brief overview of Medicaid eligibility in home care and
institutional settings.

+ Review classic Medicaid application techniques used
by elder law practitioners.

¢+ Explain the more complex obstacles encountered
during the Medicaid eligibility and application process.

¢ Analyze the sophisticated

techniques used to overcome the

more difficult Medicaid eligibility

challenges.
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+ The Social Security Amendments of 1965 created
Medicaid by adding Title XIX to the Social Security Act
42 U.S.C,, Section 1396 et seq.

+ States are not required to participate. §

¢ Any state that does participate must

comply with federal Medicaid laws. ]
+ Each state administers its own Medlcald program,
establishes eligibility standards, determines the scope
and types of services it will cover, and sets the rate of
payment.
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‘Community Medicaid/Home Care — Covers the cost
of a home health aide (for a certain number of hours)

for those who require assistance with their activities
of daily living (ADLs).

Institutional Medicaid/Chronic Care — Covers the cost
of nursing home care for those with few assets who
require skilled nursing care.
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RESOURCE ALLOWANCE
Single - $14,850
Couple -$21,750
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Individuals can divest themselves of all assets and be
eligible the first day of the following month for
Medicaid Home Care benefits.

Note: Medicaid will only begin to pay benefits on the first
day of a given month. Therefore, transfers should be
made by the end of the prior month.
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Transfers can be made to ANYONE in order to qualify
for Medicaid Home Care benefits.

However, if an individual goes into a nursing home
within 5 years of the transfers and said transfers were
not made to a spouse, minor or disabled child,

the individual will be subject to a Medicaid penalty.
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INCOME ALLOWANCE
Single - $825
Couple - $1,209
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¢ If an individual has Income in excess of the allowable amount,
they must spend down their excess income on the cost of thelr
care which means that a single individual will be forced to live
on $825 per month.

4 Excess Income will be used to pay for the [ndividual's care first,
Once that money has been expended each month, Medicaid
will pay for all of their care needs, including prescription drugs,
medical equipment and home health aide costs.
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An alternative to spending down excess income
each month is to deposit the excess income
into a Pooled Income Trust.

Pursuant to New York Social Services Law Section 386(2)(b)(2)(Ill),
... "in the case of an applicant or reclplent who Is disabled, as such
term s defined in section 1814(a)(3) of the federal soclal security
act, the department must not consider available Income or
resources the corpus or Income of the following trusts... (B) ...a
trust contalning the assets of such a disabled Indlvidual established
and managed by a non-profit assoclatlon which maintains separate
accounts for the benefit of disabled Individuals...”
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Pooled Income Trusts

+A Pooled Income Trust meets the criteria set
forth in Section 366(2)(b)(2)(iii) of the Social
Services Law.

+Elderly and disabled participants contribute their
excess income to the Pooled Income Trust to be
managed along with other participant's funds
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Pooled Income Trust
The money in the participant's trust account can
be used for the participant’s living expenses,
including mortgage payments, rent, food,
utilities, recreational activities, clothing, etc.

Note: Disbursements from the trust must be pald directly to the
provider of the service. Upon the death of the particlpant, any
money remaining in the trust will go to the not-for-profit or
charitable organization to further Its charitable purpose.
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Once financial eligibility is established, the
Medicaid applicant must prove medical necessity

An Is done to how many hours the Medicald program willl cover
for each applicant. This assessment is task-based with regards to the Indlviduals
aclivilles of daily ltving (ADLs).

il [ Diaily LI
Tolleting
Ambulaling
Translerring
Feeding
Dressing
Grooming

Tuming/Posltloning
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#The minimum number of hours approved Is 4 hours per day

¢ 24-hour live-in care is available if the applicant qualifies.
However, the home health aide must be able to get 5 hours of
uninterrupted sleep.

¢ 24-hour split shift care Is available if the applicant qualifies.
This means 2/12 hour shifts with a home health alde awake at
all times.
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FUTSUATTT0 GIS 12 MA/D26, when 9 ap qul
24-hour split-shift care or live-in care, the following must be
consldered:

"The sxdsience of a medical condition (et directly causes the person to need frequent sssistance with personal
cary sovvices tanka during e neght;

‘Tha apecific task of tnska with which the person requires frequent ausinlance during tha nighl;
The (requancy sl which Lhe perscn requives assiatance with thesa {aaks during the night;
‘Whether the person requires simiier assistence with Lhese tasis during the daylight hours and, If not, why not;

Tha Informal supports or formal services that are wiling, abie and avallable lo provide assistance wilh (ha person's
nighttime Laaks;

The person’s abiflly to se adspiive or specialized equipment or supphes lo mest his or her documented medical
need for asalstance with nightimae (nsks; and whelher Lhe parson's phyaicien haas documenied that, due to lhe
person’s medical conditon, he o she could nol salsly uaa (he equipment or supphes; and

Wirittier @ eI mchn o Jlky e st 1o cbli an uninberugled e hours ol sitep dere lien ssrvioes to be
authorized *

® Nate: GIS 12 MASN clarses ihe paper inferpretaton ad appkcsion of 10 NYCRR 50514
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RESOURCE ALLOWANCE
Applicant - $14,850
Community Spouse - $120,900

INCOME ALLOWANCE
Applicant - $50
Community Spouse - $3,022.50
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The majority of obstacles faced
when applying for Institutional
Medicaid benefits, have to do
with the resource allowance,

asset transfer penalties and the

5 year look-back.

_____________
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Look Back Period # Penalty Period!

The Look Back Period is 5 years.

The Penalty Period begins when the person is
in a nursing home and has less than $14,850 in

total assets.

The length of penalty period depends on the
regional rate.

The regional rates must be used when
calculating a transfer of assets penalty period
for coverage of nursing facility services.
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Medicald Regional Rates are issued by the NYS Department
of Health each year and are in accordance with 96
ADM-8, "OBRA '93 Provisions on Transfers and Trusts”
and 06 ADM-5, “Deficit Reduction Act of 2005 — Long
Term Care Medicald Eligibllity Changes®

2017 Regional Rates
Long Island (Nassau/Suffolk) $12,811
New York Clly (5 Boroughs) $12,157
Central (Syracuse, Broome, Cayuge, Oswego, etc.) $0,511
(Albany, elc) $10,242
p ( D Orange, etc.) $12,188
Rochester (Monroe, Ontarlo, Seneca, etc.) $11,237
Westemn (Buffalo, Erle, Niegra, Genesee, elc.) $10,078
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+ Mrs. Smith has total assets of $159,000

Mrs. Smith transfers $89,000 to her children on November 2,
2014 for the down-payment on a house.

She keeps $60,000 In her name.

Assume reglonal rate = $11,000
(currently $12,811 on LI; $12,157 In NYC).

Mrs. Smith suffers a stroke in November 2015
(1 year later) and goes to a nursing home.
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Mrs. Smith spends down her $60,000 from
November 2015 — April 2016.
+ Penalty period begins May 1, 2016.

— Mrs. Smith is under resource limit ($14,850)
(financially eligible)

— She is in the nursing home (medically eligible)

+ Penalty period runs from May 1, 2016 — January 2017
(9 Months).
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+ She is not eligible for
Medicaid institutional
benefits unti! February

2017.

+ She has to come up with
the money to cover this
private pay period.
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Tian'sf’ersﬁade during the 5 year look-back period, will
be considered a gift subject to a penalty period unless
the transfer is made to an exempt party under

18 NYCRR 360-4.4 (i.e., spouse, caretaker child,
disabled child, minor child)

There are additional regulations which, if properly
applied, can overcome the presumption that a transfer
is not exempt and therefore subject to a penalty.
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- Social Services Law Section 366 (5)(d)(3)(iil) provides that,

“an individual will not be ineligible for Medicaid as a result of a
transfer if a satisfactory showing is made that the asset was
transferred exclusively for a purpose other than to qualify for
Medicaid.”

The key here Is to prove that the transfers were not made In an attempt 1o protect
the funds for Medicald purposes.

¢ Pallern of Gifing

4 Health of the Medicaid applicant at the time of the Iransfers

¢ Remaining assels in the name of the Medicaid applicant at the time of the transfers
4 Was there an attempt to have Ihe gitt returned?

4 What was the purpose of the gi?
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Pursuant to 06 ADM-5,

“An individual who is unable to demonstrate that a
transfer was made exclusively for a purpose other than
to qualify for nursing facility services, may have
coverage authorized for these services if the individual

meets undue hardship.”

I“Ql
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Pursuant to 06 ADM-5,
“...undue hardship axlsts when:

1. The indlvidual applying for the nursing facllity services i otherwlee eliglble
for Medlcald; and

2. Desplte his/her best efforis, as determined by the soclal services district,
the Individual or the Indlvidual's spouse is unable to have the transferred
assel(s) retumned or to recelve fair market value for the asset or to vold a trust;
and

3. Either: the individuel la unable to obtaln appropriate medical care such that
the Individual's health or life would be endangered without the provision of
Medicald for nursing facllity services; or the transfer of asssts penalty would
deprive the indlvidual of food, clothing, shelter or other necessities of life.”
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18 NYCRR 360-4.10,
Undue Hardship means a situation whese;

“( a community spouse fells or refuses to coop In pi
about his/her resources;

{1 the Institutionalized spouse Is otherwise eliglble for MA;

(lif) the institutionallzed spouse is unable to obtaln appropriate medical care without the
provision of MA; and

(lv) (a) the spouse's are or

(b) the spouse Is of p 9 the requl
liness or mental Incapacity; or

(c) the community spouse lived apari from the spouse |
prior lo Institutionallzatlon; or

{d) due to the actlon or inaction of the communlly spouse, other than the fallure or
refusal to coop In providing Y about his/er resources, the
Instiutionalized spouse wiil be in need of prolection from aclual or threatened harm,
neglect, or hazardous condltions If discharged from an appropriate medical setting.”
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18 NYCRR 351.26 provides that,

“[A]n applicant for or reciplent of public assistance is exempt from
complying with any requirement concerning eligibility for public
assistance if the applicant or reclpient establishes that good cause
exists for failing to comply with the requirement. Except where
otherwise specifically set forth in the Regulations, good cause
exists when the applicant or reciplent has a physical or mental
conditlon with prevents compllance...or which prevent the
applicant or reciplent from belng reasonably expected to comply
with an ellgibility requirement...”
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Fair Hearing #5032106.J

the ALJ held that, while the Agency's determination was correct
when made, based upon the applicant's mental condition, the
applicant’s failure to comply with the eligibllity process was
excused pursuant to 18 NYCRR 351.26, and therefore the Agency
was directed to, Inter alia, Immediately restore benefits to the
applicant therein. There, where the applicant reportedly suffered
from depresslon, anxlety and panic attacks, was briefly
hospitalized, and reported feeling “overwhelmed” and confused
upon receipt of the Medicald “Notlce(s),” which led her to place
them in a drawer and leave them there, the ALJ found that the
applicant’s representative's argument that the Appellant should be
excused from appearing for the [Validation Review] appointment in
question, due to her psychlatric Incapacity,” was “credible,
consistent and persuasive” (emphasis added).
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+ Approximately one-half of a Medicaid applicant's

assets can still be protected with a Promissory Note.

+ Approximately one-half of the Medicaid applicant's

assets must be transferred to their intended

beneficiaries.

+ The Medicaid applicant will loan the other gne-halfto a

beneficiary, who signs a Promissagy Note.
ry 9 qu%’
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In order to enter into a Promissory Note,

the individual must be in a nursing facility and
must transfer all of their assets down to the
Medicaid resource allowance (currently $14,850).

Approximately one-half of these transferred assets
will be a gift and the other half will be a loan pursuant
to an executed promissory note.
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Ptilrsuant' to 06 ADM-5,

“When transferring assets pursuant to a Promissory Note, “the
funds used are to be treated as a transfer for less than fair
market value unless the note.... :

¢has a repayment term that Is actuarlally sound;

¢provides for payments to be made in equal amounts during
the term of the loan, with no deferral and no balloon
payments made; and

¢prohibits the cancellation of the balance upon the death
of the lender.”
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+ Look Back = § years

+ Penalty period on any gifts made in that 5 year
period begins when your loved one is in a
nursing home and below the resource limit
(currently $14,850).

+ Length of the penalty period depends on the
amount gifted divided by the average cost of
care (on Long Island: $12,811/month).
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+ After giving away one-half of the Medicaid applicant's
assets and loaning the other half, the Medicaid
applicant will have less than $14,850 in assets.

+ Penalty period begins to run on the gifted assets.

+ Use the monthly repayments pursuant to the
Promissory Note to pay the nursing home during the
penalty period.

+ The loan repayments are timed to end when the
penalty period ends.
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Mrs. Jones has total assets of $230,000

+ Her income from Social Security and her deceased
husband's pension totals $2,000 per month.

+ She is in a nursing home and her Medicare coverage
ended on October 31, 2013.

+ The nursing home costs $13,500 per month.
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On October 26, 2013, Mrs. Jones transfered a total of
$220,000 to her daughter.

$110,000 is a gift and the other $110,000 is a loan for
which Mrs. Jones' daughter signs a Promissory
Note.
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+ Mrs. Jones only has $10,000 of assets now and is in
the nursing home so the penalty period can start on
the gift.

+ Using $11,000 as the average regional rate for a
nursing home, the $110,000 gift results in a 10 month
penalty period.
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+ The loan of $110,000 is repaid over 10 months at a
rate of $11,000 per month.

+ Remember the nursing home costs $13,500 per
month.

mcome

&ﬂfﬂll = $500
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+ This shortfall is necessary in
order for Medicaid to accept the
Promissory Note transaction.

+ Must have medical expenses
that you are unable to pay in
order for Medicaid to engage.
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At the end of the
10 months, Mrs.Jones

goes on Medicaid and

her daughter keeps
the $110,000 gift.
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One-half of assets were saved.

One-half had to be spent down on the cost of
care.

All was not lost.

Better plan: Preserve all assets by planning
ahead and using an Asset Protection Trust.
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