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INTRODUCTION
Social media networks such as LinkedIn, Twitter and Facebook are becoming
indispensable tools for legal professionals and the people with whom they communicate. As use
of social media by lawyers and clients continues to grow and as social media networks proliferate
and become more sophisticated, so too do the ethics issues facing lawyers. Accordingly, the
Commercial and Federal Litigation Section of the New York State Bar Association is updating
these social media guidelines – which were first issued in 2014 1 – to include new ethics opinions
as well as additional guidelines where the Section believes ethical guidance is needed (the
“Guidelines”). In particular, these Guidelines add new content on lawyers’ competence, the
retention of social media by lawyers, client confidences, potential positional conflicts of interest
associated with social media posts, the tracking of client social media use, communications by
lawyers with judges, and lawyers’ use of social media platforms, such as LinkedIn, to
communicate with selected audiences, or with the public in general.
These Guidelines should be read as guiding principles rather than as “best practices.” The
world of social media is rapidly changing and “best practices” will continue to evolve to keep
pace with such developments. Since there are multiple ethics codes that govern attorney conduct
throughout the United States, these Guidelines do not attempt to define a universal set of “best
practices” that will apply in every jurisdiction. In fact, even where different jurisdictions have
enacted nearly-identical ethics rules, their individual ethics opinions on the same topic may differ
due to different social mores, the priorities of different demographic populations, and the
historical approaches to ethics rules and opinions in different localities.
In New York State, ethics opinions are issued by the New York State Bar Association and
also by local bar associations located throughout the State. 2 These Guidelines are predicated upon
the New York Rules of Professional Conduct (“NYRPC”) 3 and ethics opinions interpreting those
rules that have been issued by New York bar associations. In addition, illustrative ethics opinions
from other jurisdictions are referenced throughout where, for example, a New York ethics opinion
has not addressed a certain situation or where another jurisdiction’s ethics opinion differs from the
interpretation of the NYRPC by New York ethics authorities.

1.

The Social Media Ethics Guidelines were most recently updated in June 2015.

2.

A breach of an ethics rule is not enforced by bar associations, but by the appropriate disciplinary
bodies. Ethics opinions are not binding in disciplinary proceedings, but they may be used as a
defense in certain circumstances.

3.

NY RULES OF PROF’L CONDUCT (NYRPC) (NY STATE UNIFIED CT. SYS. 2013). (These Rules of
Professional Conduct were promulgated as Joint Rules of the Appellate Divisions of the Supreme
Court In addition, the New York State Bar Association has promulgated comments regarding
particular rules, but these comments, which are referenced in these Guidelines have not been adopted
by the Appellate Divisions of the Supreme Court).

1
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Social media communications that reach across multiple jurisdictions may implicate other
states’ ethics rules. Those rules may differ from the NYRPC. Lawyers should consider the
controlling ethical requirements the jurisdictions in which they practice.
The ethical issues discussed in the NYRPC frequently arise in the information gathering
phase prior to, or during, litigation. One of the best ways for lawyers to investigate and obtain
information about a party, witness, juror or another person, without having to engage in formal
discovery, is to review that person’s social media account, profile, or posts. Lawyers must
remember, however, that ethics rules and opinions govern whether and how a lawyer may view
such social media. For example, when a lawyer conducts research, unintended social media
communications or electronic notifications received by the user of a social media account
revealing such lawyer’s research may have ethical consequences.
Further, because social media communications are often not just directed at a single
person but at a large group of people, or even the entire Internet “community,” attorney
advertising rules and other ethical rules must be considered when a lawyer uses social media. For
example, it is not always readily apparent whether a lawyer’s social media communications
constitute regulated “attorney advertising.” Similarly, privileged or confidential information can
be unintentionally divulged beyond the intended recipient if a lawyer communicates to a group
using social media. In addition, lawyers must be careful to avoid creating an unintended attorneyclient relationship when communicating through social media. Finally, certain ethical obligations
arise when a lawyer counsels a client about the client’s own social media posts and the removal or
deletion of those posts, especially if such posts are subject to litigation or regulatory preservation
obligations. These ethical obligations will also be discussed herein.
Throughout these Guidelines, the terms “website,” “account,” “profile,” and “post” are
referenced in order to highlight sources of electronic data that might be viewed by a lawyer. The
definition of these terms no doubt will change and new ones will be created as technology
advances. However, for purposes of complying with these Guidelines, these terms are
interchangeable, and a reference to one should be viewed as a reference to all for ethical
considerations.
References to the applicable provisions of the NYRPC and references to relevant ethics
opinions are noted after each Guideline, and definitions of important terms used in the Guidelines
are set forth in the Appendix.

2
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1.

ATTORNEY COMPETENCE

Guideline No. 1.A: Attorneys’ Social Media Competence
A lawyer has a duty to understand the benefits, risks and ethical implications
associated with social media, including its use for communication, advertising and research
and investigation.
NYRPC 1.1(a) and (b).
Comment: NYRPC 1.1(a) provides: “[a] lawyer should provide competent
representation to a client. Competent representation requires the legal knowledge,
skill, thoroughness and preparation reasonably necessary for the representation.”
As Guideline No. 1 recognizes – and the Guidelines discuss throughout –
a lawyer may choose to use social media for a multitude of reasons. Lawyers,
however, need to be conversant with, at a minimum, the basics of each social media
network that a lawyer uses in connection with the practice of law or that his or her
client may use if it is relevant to the purpose or purposes for which the lawyer was
retained.
Maintaining this level of understanding is a serious challenge that lawyers
need to appreciate and cannot take lightly. As American Bar Association
(“ABA”) Formal Opinion 466 (2014) 4 states:
As indicated by [ABA Rule of Professional Conduct] Rule 1.1,
Comment 8, it is important for a lawyer to be current with
technology. While many people simply click their agreement to
the terms and conditions for use of an [electronic social media]
network, a lawyer who uses an [electronic social media] network
in his practice should review the terms and conditions, including
privacy features – which change frequently – prior to using such a
network. 5
A lawyer must “understand the functionality and privacy settings of any
[social media] service she wishes to utilize for research, and to be aware of any
changes in the platforms’ settings or policies.” 6 The ethics opinion also holds that

4.

American Bar Ass’n Comm. on Ethics & Prof’l Responsibility, Formal Op. 466 (2014).

5.

Id. Competence may require understanding the often lengthy and unclear “terms of service” of a
social media platform and ascertaining whether the platform’s features raise ethical issues. It also
may require reviewing other materials, such as articles, comments, and blogs posted about how such
social media platform functions.

6.

Ass’n of the Bar of the City of New York Prof’l Ethics Comm. (“NYCBA”), Formal Op. 2012-2
(2012). Accord D.C. Bar Legal Ethics Comm., Ethics Op. 370 (2016) (“The guiding principle for
lawyers with regard to the use of any social network site is that they must be conversant in how the

3
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“[i]f an attorney cannot ascertain the functionality of a website, the attorney must
proceed with great caution in conducting research on that particular site...” 7
Indeed, a lawyer cannot be competent absent a working knowledge of the
benefits and risks associated with the lawyer’s use of social media. In fact,
Comment 8 to Rule 1.1 of the Model Rules of Professional Conduct of the ABA
was amended to provide:
To maintain the requisite knowledge and skill, a lawyer should
keep abreast of changes in the law and its practice, including the
benefits and risks associated with relevant technology, engage in
continuing study and education and comply with all continuing
legal education requirements to which the lawyer is subject.
Commentary to Rule 1.1 of the NYRPC, which is offered by the New
York State Bar Association as informal guidance to practitioners, has also been
amended to provide:
To maintain the requisite knowledge and skill, a lawyer should
(i) keep abreast of changes in substantive and procedural law
relevant to the lawyer’s practice, (ii) keep abreast of the benefits
and risks associated with technology the lawyer uses to provide
services to clients or to store or transmit confidential information,
and (iii) engage in continuing study and education and comply
with all applicable continuing legal education requirements under
22 N.Y.C.R.R. Part 1500. 8
Many other states have also adopted a duty of competence in technology
in their ethical codes. 9 Although a lawyer may not delegate his or her obligation
to be competent, he or she may rely, as appropriate, on other lawyers or
professionals in the field of electronic discovery and social media to assist in
obtaining such competence. As NYRPC 1.1 (b) requires, “[a] lawyer shall not
handle a legal matter that the lawyer knows or should know that the lawyer is not
competent to handle, without associating with a lawyer who is competent to
handle it.”

site works. Lawyers must understand the functionality of the social networking site, including its
privacy policies.”).
7.

NYCBA, Formal Op. 2012-2.

8.

NYRPC 1.1 cmt. 8.

9.

As of this writing, 27 states have included a duty of competence in technology in their ethical codes.
See Robert Ambrogi, 27 States Have Adopted Ethical Duty of Technology Competence, LAWSITES
(retrieved on April 30, 2017).

4
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For a discussion of eDiscovery competence in general, see ethics opinions
issued by the New York County Lawyers Association Professional Ethics
Committee 10 and the State Bar of California’s Committee on Professional
Responsibility and Conduct. 11

10.

New York County Lawyers Association Professional Ethics Committee, Formal Op. 749 (Feb. 21,
2017).

11.

The State Bar of California Standing Committee on Professional Responsibility and Conduct,
Formal Op. 2015-93.

5
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2.

ATTORNEY ADVERTISING

Guideline No. 2.A: Applicability of Advertising Rules
A lawyer’s social media profile that is used only for personal purposes is not subject
to attorney advertising and solicitation rules. However, a social media profile, posting or
blog a lawyer primarily uses for the purpose of the retention of the lawyer or his law firm is
subject to such rules. Hybrid accounts may need to comply with attorney advertising and
solicitation rules if used for the primary purpose of the retention of the lawyer or his law
firm.
NYRPC 1.0, 7.1, 7.3., 7.4, 7.5, 8.4(c)
Comment: It is clear that a social media profile that is used for work purposes is
subject to attorney advertising 12 and solicitation rules. 13 In the case of a lawyer’s
profile on a hybrid account that is used for business and personal purposes, given
the differing views on whether the attorney advertising and solicitation rules
would apply, it would be prudent for the lawyer to assume that they do.
The nature of the information posted on a lawyer’s LinkedIn profile may
require that the profile be deemed “attorney advertising.” In general, a profile that
contains basic biographical information, such as “only one’s education and a list
of one’s current and past employment” does not constitute attorney advertising. 14
According to NYCLA Formal Op. 748, a lawyer’s LinkedIn profile that “includes
subjective statements regarding an attorney’s skills, areas of practice,
endorsements, or testimonials from clients or colleagues, however, is likely to be
considered advertising.” 15
The NYCLA ethics opinion states that if an attorney’s LinkedIn profile
includes a detailed description of practice areas and types of work done in prior
employment, the user should include the words “Attorney Advertising” on the
lawyer’s LinkedIn profile. If an attorney also includes (1) statements that are
reasonably likely to create an expectation about results the lawyer can achieve; (2)

12.

NYRPC 1.0(a) defines “Advertisement” as “any public or private communication made by or on
behalf of a lawyer or law firm about that lawyer or law firm’s services, the primary purpose of which
is for the retention of the lawyer or law firm. It does not include communications to existing clients
or other lawyers.”

13.

See also Virginia State Bar, Quick Facts about Legal Ethics and Social Networking (last updated
Feb. 22, 2011); Cal. State Bar Standing Comm. on Prof’l Resp. and Conduct, Formal Op. No. 2012186 (2012).

14.

New York County Lawyers’ Association (“NYCLA”), Formal Op. 748 (2015); see also Andrew
Strickler, Many Atty LinkedIn Profiles Don’t Count as Ads, NYC Bar Says, LAW360 (Jan. 5, 2016).

15.

New York County Lawyers’ Association (“NYCLA”), Formal Op. 748 (2015).
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statements that compare the lawyer’s services with the services of other lawyers;
(3) testimonials or endorsements of clients; or (4) statements describing or
characterizing the quality of the lawyer’s or law firm’s services, the attorney
should also include the disclaimer “Prior results do not guarantee a similar
outcome.” 16
The NYCLA opinion provides that attorneys who allow “Endorsements”
from other users and “Recommendations” to appear on one’s profile fall within
Rule 7.1(d), and therefore must include the disclaimer set forth in Rule 7.1(e). 17
Also, the NYCLA opinion noted that if an attorney claims to have certain skills,
they must also include this disclaimer because a description of one’s skills – even
where those skills are chosen from fields created by LinkedIn – constitutes a
statement “characterizing the quality of the lawyer’s services” under Rule
7.1(d). 18
After NYCLA Formal Opinion 748 was issued, the New York City Bar
Association issued Opinion 2015-7 addressing attorney advertising. The New
York City Bar opinion addressed attorney advertising in a different manner and
provides that an attorney’s LinkedIn profile may constitute attorney advertising
only if it meets the following five criteria:
(a) it is a communication made by or on behalf of the lawyer;
(b) the primary purpose of the LinkedIn content is to attract new
clients to retain the lawyer for pecuniary gain; (c) the LinkedIn
content relates to the legal services offered by the lawyer; (d) the
LinkedIn content is intended to be viewed by potential new clients;
and (e) the LinkedIn content does not fall within any recognized
exception to the definition of attorney advertising. 19
The New York City Bar Association opinion notes that it should not be
presumed that an attorney who posts information about herself on LinkedIn is
doing so for the primary purpose of attracting paying clients. 20 If someone merely
includes a list of “Skills,” a description of one’s practice areas, or displays
“Endorsements” or “Recommendations,” without more on their LinkedIn account,
this does not, by itself, constitute attorney advertising. 21
16.

Id.

17.

NYRPC 7.1(e)(3) provides: “[p]rior results do not guarantee a similar outcome. ”

18.

NYCLA, Formal Op. 748.

19.

New York City Bar Formal Op. 2015-7: Application of Attorney Advertising Rules to LinkedIn
(Dec. 30, 2015).

20.

Id.

21.

Id.

7
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New York City Bar Formal Op. 2015-7 also notes that if an attorney’s
LinkedIn profile meets the five-pronged attorney advertising definition, he or she
must comply with requirements of Article 7 of the NYRPC, which include, but
are not limited to:
(1) labeling the LinkedIn content “Attorney Advertising”;
(2) including the name, principal law office address and telephone
number of the lawyer; (3) pre-approving any content posted on
LinkedIn; (4) preserving a copy for at least one year; and
(5) refraining from false, deceptive or misleading statements.
These are only some of the requirements associated with attorney
advertising. 22
Attorneys practicing in New York should be aware of both opinions when
complying with New York’s attorney advertising rules. An attorney’s ethical
obligations apply to all forms of covered communications, including social media.
If a post on Twitter (a “tweet”) is deemed attorney advertising, the rules require
that a lawyer must include disclaimers similar to those described in NYCLA
Formal Op. 748. 23
Utilizing the disclaimer “Attorney Advertising” given the confines of
Twitter’s 140 character limit (which in practice may be even less than 140
characters when including links, user handles or hashtags) may be impractical or
not possible. Yet, such structural limitation does not provide a justification for not
complying with the ethical rules governing attorney advertising. Thus, attorneys
should consider only posting tweets that would not be categorized as attorney
advertising to avoid having to comply with the attorney advertising rules within
the Twitter environment. 24
Rule 7.1(k) of the NYRPC provides that all advertisements “shall be preapproved by the lawyer or law firm.” It requires that a copy of an advertisement
“shall be retained for a period of not less than three years following its initial
dissemination,” but specifies a one-year retention period for advertisements
contained in a “computer-accessed communication” and yet another retention
scheme for websites. 25 Rule 1.0(c) of the NYRPC defines ‘‘computer-accessed
communication’’ as any communication made by or on behalf of a lawyer or law

22.

New York City Bar Formal Op. 2015-7: Application of Attorney Advertising Rules to LinkedIn
(Dec. 30, 2015); see also Peter Geraghty, Social Media Endorsements: Undue Flattery Will Get You
Nowhere, YOURABA (July 2016); Andrew Strickler, Many Atty LinkedIn Profiles Don’t Count as
Ads, NYC Bar Says, LAW360 (Jan. 5, 2016).

23.

New York State Bar Ass’n Comm. on Prof’l Ethics (“NYSBA”), Op. 1009 (2014).

24.

NYSBA, Op. 1009.

25.

Id.

8
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firm that is disseminated through “the use of a computer or related electronic
device, including, but not limited to, web sites, weblogs, search engines,
electronic mail, banner advertisements, pop-up and pop-under advertisements,
chat rooms, list servers, instant messaging, or other internet presences, and any
attachments or links related thereto.” 26 Thus, social media posts that are deemed
“advertisements,” are “computer-accessed communications, and their retention is
required only for one year.” 27
In accordance with NYSBA, Op. 1009, to the extent that a social media
post is found to be a “solicitation,” it is subject to filing requirements if directed to
recipients in New York. Social media posts, like tweets, may or may not be
prohibited “real-time or interactive” communications. This would depend on
whether they are broadly distributed and/or whether the communications are more
akin to asynchronous email or website postings or in functionality closer to
prohibited instant messaging or chat rooms involving “real-time” or “live”
responses. Practitioners are advised that both the social media platforms and
ethical guidance in this area are evolving and care should be used when using any
potentially “live” or real-time tools.
Guideline No. 2.B: Prohibited Use of Term “Specialists” on Social Media
Lawyers shall not advertise areas of practice under headings in social media
platforms that include the terms “specialist,” unless the lawyer is certified by the
appropriate accrediting body in the particular area. 28
NYRPC 7.1, 7.4.
Comment:
Although LinkedIn’s headings no longer include the term
“Specialties,” lawyers still need to be cognizant of the prohibition on claiming to
be a “specialist” when creating a social media profile. 29 To avoid making
prohibited statements about a lawyer’s qualifications under a specific heading or
otherwise, a lawyer should use objective information and language to convey
information about the lawyer’s experience. Examples of such information include
the number of years in practice and the number of cases handled in a particular
field or area. 30

26.

Id.

27.

Id.

28.

See NYSBA, Op. 972 (2013).

29.

One court has found that the prohibition on the words “expertise” and “specialty” in relation to
attorney advertising is unconstitutional; see Searcy v. Florida Bar, 140 F. Supp. 3d 1290 (N.D. Fla.
2015).

30.

See also Phila. Bar Ass’n Prof’l Guidance Comm., Op. 2012-8 (2012) (citing Pa. Bar Ass’n Comm.
on Legal Ethics and Prof’l Responsibility, Formal Op. 85-170 (1985)).

9
76670596_3

A lawyer shall not list information under the ethically prohibited heading
of “specialist” in any social media network unless appropriately certified as such.
Skills or practice areas listed on a lawyer’s profile under the headings
“Experience” or “Skills,” do not constitute a claim by a lawyer to be a specialist
under NYRPC Rule 7.4. 31 A lawyer may include information about the lawyer’s
experience elsewhere, such as under another heading or in an untitled field that
permits biographical information to be included. Certain states have issued ethics
opinions prohibiting lawyers from listing their practice areas not only under
“specialist,” but also under headings such as “expert.”
A limited exception to identification as a specialist may exist for lawyers
who are certified “by a private organization approved for that purpose by the
American Bar Association” or by an “authority having jurisdiction over
specialization under the laws of another state or territory.” For example,
identification of such traditional titles as “Patent Attorney” or “Proctor in
Admiralty” are permitted for lawyers entitled to use them. 32
Guideline No. 2.C: Lawyer’s Responsibility to Monitor or Remove Social Media Content by
Others on a Lawyer’s Social Media Page
A lawyer who maintains a social media profile must be mindful of the ethical
restrictions relating to solicitation by her and the recommendations of her by others,
especially when inviting others to view her social media account, blog or profile. 33
A lawyer is responsible for all content that the lawyer posts on her social media
website or profile. A lawyer also has a duty to periodically monitor her social media
profile(s) or blog(s) for comments, endorsements and recommendations to ensure that such
third-party posts do not violate ethics rules. If a person who is not an agent of the lawyer
unilaterally posts content to the lawyer’s social media, profile or blog that violates the ethics
rules, the lawyer must remove or hide such content if such removal is within the lawyer’s
control and, if not within the lawyer’s control, she may wish to ask that person to remove
it. 34
NYRPC 7.1, 7.2, 7.3, 7.4.

31.

NYCLA, Formal Op. 748.

32.

See NYRPC 7.4.

33.

See Fl. Bar Standing Comm. on Advertising, Guidelines for Networking Sites (revised May 9, 2016);
see also Peter Geraghty, Social Media Endorsements: Undue Flattery Will Get You Nowehere,
YOURABA (July 2016).

34.

See NYCLA, Formal Op. 748; see also Phila. Bar Assn. Prof’l Guidance Comm., Op. 2012-8;
Virginia State Bar, Quick Facts about Legal Ethics and Social Networking.

10
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Comment: While a lawyer is not responsible for a post made by a person who is
not his agent, a lawyer’s obligation not to disseminate, use or participate in the
dissemination or use of advertisements containing misleading, false or deceptive
statements includes a duty to remove information from the lawyer’s social media
profile where that information does not comply with applicable ethics rules. If a
post cannot be removed, consideration must be given as to whether a curative post
needs to be made. Although social media communications tend to be far less
formal than traditional forms of communication to which the ethics rules apply,
these rules apply with the same force and effect to social media postings.
Guideline No. 2.D: Attorney Endorsements
A lawyer must ensure the accuracy of third-party legal endorsements,
recommendations, or online reviews posted to the lawyer’s social media profile. To that end,
a lawyer must periodically monitor and review such posts for accuracy and must correct
misleading or incorrect information posted by clients or other third-parties.
NYRPC 7.1, 7.2, 7.3, 7.4.
Comment: Although lawyers are not responsible for content that third-parties and
non-agents of the lawyer post on social media, lawyers must monitor and verify that
posts about them made to profiles they control35 are accurate. “Attorneys should
periodically monitor their LinkedIn pages at reasonable intervals to ensure that
others are not endorsing them as specialists,” as well as to confirm the accuracy of
any endorsements or recommendations.36 A lawyer may not passively allow
misleading endorsements as to her skills and expertise to remain on a profile that she
controls, as that is tantamount to accepting the endorsement. Rather, a lawyer needs
to remain conscientious in avoiding the publication of false or misleading statements
about the lawyer and her services. 37 Certain social media websites, such as
LinkedIn, allow users to approve endorsements, thereby providing lawyers with a
mechanism to promptly review, and then reject or approve, endorsements. A lawyer
may also hide or delete endorsements, which, under those circumstances, may
obviate the ethical obligation to periodically monitor and review such posts.
When an attorney provides information on social media related to successful results
she has achieved for a client, she should be careful to avoid disclosing confidential
information about her client and the matter. The risk of disclosure of confidential

35.

Lawyers should also be cognizant of such websites as Yelp, Google and Avvo, where third parties
may post public comments about lawyers.

36.

NYCLA, Formal Op. 748.

37.

See NYCLA, Formal Op. 748; Pa. Bar Ass’n. Comm. on Legal Ethics and Prof’l Responsibility,
Formal Op. 2014-300; North Carolina State Bar Ethics Comm., Formal Op. 8 (2012); see also Mary Pat
Benz, New Guidance for Lawyers on the Ethics of Social Media Use, ATTORNEYATWORK (Oct. 23,
2014).
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information can also arise when a lawyer deems it necessary to correct adverse
comments made by clients or former clients about the lawyer’s legal skills made on
social media (known as “reverse advertising”). New York has not addressed the
issue, but the Texas Center for Legal Ethics recently opined that in such a situation,
a lawyer may post a “proportional and restrained response that does not reveal any
confidential information or otherwise violate the Texas Disciplinary Rules of
Professional Conduct.”38
Guideline No. 2.E: Positional Conflicts in Attorney Advertising
When communicating and stating positions on issues and legal developments, via
social media or traditional media, a lawyer should attempt to avoid situations where her
communicated positions on issues and legal developments are inconsistent with those
advanced on behalf of her clients and the clients of her firm.
NYRPC 1.7, 1.8
Comment: While commenting on issues and legal developments can certainly
assist in advertising a lawyer’s particular knowledge and strengths, a position
stated by a lawyer on a social media site in an attempt to market her legal services
could inadvertently create a business conflict with a client. A lawyer needs to be
cognizant of the fact that conflicts are imputed to the lawyer’s firm.
While no New York ethics opinion has addressed the issue, the D.C. Bar
Legal Ethics Committee recently provided guidance on this subject stating,
“Consideration must also be given to avoid the acquisition of uninvited
information through social media sites that could create actual or perceived
conflicts of interest for the lawyer or the lawyer’s firm. Caution should be
exercised when stating positions on issues, as those stated positions could be
adverse to an interest of a client, thus inadvertently creating a conflict. [D.C. Rule
of Professional Conduct] 1.7(b)(4) states that an attorney shall not represent a
client with respect to a matter if ’the lawyer's professional judgment on behalf of
the client will be or reasonably may be adversely affected by . . . the lawyer’s own
financial, business, property or personal interests,’ unless the conflict is resolved
in accordance with [D.C. Rule of Professional Conduct] 1.7(c). Content of social
media posts made by attorneys may contain evidence of such conflicts.” 39

38.

Tex. Ctr. Legal Ethics Op. 662 (Aug. 2016); see also Kurt Orzeck, Texas Attys Can Use Rivals in
Ad Keywords, Ethics Panel Says, LAW360 (Aug. 1, 2016) (discussing the Panel’s decision to allow
use of competing attorneys or firms in a lawyer’s online advertising).

39.

D.C. Bar Ethics Op. 370: Social Media I: Marketing and Personal Use (Nov. 2016).
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3.

FURNISHING OF LEGAL ADVICE THROUGH SOCIAL MEDIA

Guideline No. 3.A: Provision of General Information
A lawyer may provide general answers to legal questions asked on social media. A
lawyer, however, cannot provide specific legal advice on a social media network because a
lawyer’s responsive communications may be found to have created an attorney-client
relationship, and legal advice also may impermissibly disclose information protected by the
attorney-client privilege.
NYRPC 1.0, 1.4, 1.6, 7.1, 7.3.
Comment: A client and lawyer must knowingly enter into an attorney-client
relationship. Informal communications over social media may unintentionally
result in a client believing that such a relationship exists. If an attorney-client
relationship exists, then ethics rules concerning, among other things, the
disclosure over social media of information protected by the attorney-client
privilege to individuals other than to the client would apply.
Guideline No. 3.B: Public Solicitation is Prohibited through “Live” Communications
Due to the “live” nature of real-time or interactive computer-accessed
communications, 40 which includes, among other things, instant messaging and
communications transmitted through a chat room, a lawyer may not “solicit” 41 business
from the public through such means. 42

40.

“Computer-accessed communication” as defined by NYRPC 1.0(c) means “any communication
made by or on behalf of a lawyer or law firm that is disseminated through the use of a computer or
related electronic device, including, but not limited to, web sites, weblogs, search engines, electronic
mail, banner advertisements, pop-up and pop-under advertisements, chat rooms, list servers, instant
messaging, or other internet presences, and any attachments or links related thereto.” Comment 9 to
NYRPC 7.3 advises: “Ordinary email and web sites are not considered to be real-time or interactive
communication. Similarly, automated pop-up advertisements on a website that are not a live
response are not considered to be real-time or interactive communication. Instant messaging, chat
rooms, and other similar types of conversational computer-accessed communication are considered
to be real-time or interactive communication.”

41.

“Solicitation” as defined by NYRPC 7.3(b) means “any advertisement initiated by or on behalf of a
lawyer or law firm that is directed to, or targeted at, a specific recipient or group of recipients, or
their family members or legal representatives, the primary purpose of which is the retention of the
lawyer or law firm, and a significant motive for which is pecuniary gain. It does not include a
proposal or other writing prepared and delivered in response to a specific request of a prospective
client.”

42.

See NYSBA, Op. 899 (2011). Ethics opinions in a number of states have addressed chat room
communications; see also Ill. State Bar Ass’n, Op. 96-10 (1997); Michigan Standing Comm. on
Prof’l and Jud. Ethics, Op. RI-276 (1996); Utah State Bar Ethics Advisory Opinion Comm., Op. 9610 (1997); Va. Bar Ass’n Standing Comm. on Advertising, Op. A-0110 (1998); W. Va. Lawyer
Disciplinary Bd., Legal Ethics Inquiry 98-03 (1998).
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If a potential client 43 initiates a specific request seeking to retain a lawyer during
real-time social media communications, a lawyer may respond to such request. However,
such response must be sent through non-public means and must be kept confidential,
whether the communication is electronic or in some other format. 44 Emails and attorney
communications via a website or over social media platforms, such as Twitter, 45 may not be
considered real-time or interactive communications. This Guideline does not apply if the
recipient is a close friend, relative, former client, or existing client. 46
NYRPC 1.0, 1.4, 1.6, 1.7, 1.8, 7.1, 7.3.
Comment: Answering general questions 47 on the Internet is analogous to writing
for any publication on a legal topic. 48 “Standing alone, a legal question posted by
a member of the public on real-time interactive Internet or social media sites

The Philadelphia Bar Ass’n, however, has opined that, under the Pennsylvania Rules of Professional Conduct,
which are different from the NYRPC, solicitation through a chat room is permissible, because it is more akin
to targeted direct mail advertisements, which are allowed under Pennsylvania’s ethics rules. See Phila. Bar
Ass’n Prof’l Guidance Comm., Op. 2010-6 (2010).
43.

Individuals attempting to defraud a lawyer by posing as potential clients are not owed a duty of
confidentiality. See NYCBA, Formal Op. 2015-3 (“An attorney who discovers that he is the target of
an Internet-based trust account scam does not have a duty of confidentiality towards the individual
attempting to defraud him, and is free to report the individual to law enforcement authorities,
because that person does not qualify as a prospective or actual client of the attorney. However,
before concluding that an individual is attempting to defraud the attorney and is not owed the duties
normally owed to a prospective or actual client, the attorney must exercise reasonable diligence to
investigate whether the person is engaged in fraud.”).

44.

“If a lawyer subject to the D.C. Rules of Professional Conduct engages in chat room
communications of sufficient particularity and specificity to give rise to an attorney-client
relationship under the substantive law of a state with jurisdiction to regulate the communication, that
lawyer must comply with the full array of D.C. Rules governing attorney-client relationships.” D.C.
Ethics Op. 316.

45.

Whether a Twitter or Reddit communication is a “real-time or interactive” computer-accessed
communication is dependent on whether the communication becomes akin to a prohibited blog or
chat room communication. See NYSBA, Op. 1009.

46.

NYRPC 7.3(a)(1).

47.

Where “the inquiring attorney has ‘become aware of a potential case, and wants to find plaintiffs,’
and the message the attorney intends to post will be directed to, or intended to be of interest only to,
individuals who have experienced the specified problem. If the post referred to a particular incident,
it would constitute a solicitation under the Rules, and the attorney would be required to follow the
Rules regarding attorney advertising and solicitation, see Rules 7.1 & 7.3. In addition, depending on
the nature of the potential case, the inquirer’s post might be subject to the blackout period (i.e.,
cooling off period) on solicitations relating to ‘a specific incident involving potential claims for
personal injury or wrongful death…’” NYSBA, Op. 1049 (2015).

48.

See NYSBA, Op. 899.
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cannot be construed as a ‘specific request’ to retain the lawyer.” 49 In responding
to questions,50 a lawyer may not provide answers that appear applicable to all
apparently similar individual problems because variations in underlying facts
might result in a different answer. 51
Moreover, a lawyer should be careful in responding to an individual
question on social media as it might establish an attorney-client relationship,
probably one created without a conflict check, and, if the response over social
media is viewed by others beyond the intended recipient, it may disclose
privileged or confidential information. 52
A lawyer is permitted to accept employment that results from participating
in “activities designed to educate the public to recognize legal problems.” 53 As
such, if a potential client initiates a specific request to retain the lawyer resulting
from real-time Internet communication, the lawyer may respond to such request
as noted above. 54 However, such communications should be sent solely to that
potential client. If, however, the requester does not provide his or her personal
contact information when seeking to retain the lawyer or law firm, consideration
should be given by the lawyer to respond in two steps: first, ask the requester to
contact the lawyer directly, not through a real-time communication, but instead by

49.

See id.

50.

See NYSBA, Op. 1049 (“We further conclude that a communication that merely discussed the
client's legal problem would not constitute advertising either. However, a communication by the
lawyer that went on to describe the services of the lawyer or his or her law firm for the purposes of
securing retention would constitute “advertising.” In that case, the lawyer would need to comply
with Rule 7.1, including the requirements for labeling as “advertising” on the “first page” of the post
or in the subject line, retention for one-year (in the case of a computer-accessed communication) and
inclusion of the law office address and phone number. See Rule 7.1(f), (h), (k).”).

51.

Id.

52.

In addition, when “answering general questions on the Internet, specific answers or legal advice can
lead to … the unauthorized practice of law in a forum where the lawyer is not licensed.” Paul
Ragusa & Stephanie Diehl, Social Media and Legal Ethics—Practical Guidance for Prudent Use,
BAKER BOTTS LLP (Nov. 1, 2016).

53.

See NYRPC 7.1(f), (h), (k).

54.

See NYSBA, Op. 1049 (“When a potential client requests contact by a lawyer, either by contacting a
particular lawyer or by broadcasting a more general request to unknown persons who may include
lawyers, any ensuing communication by a lawyer that complies with the terms of the invitation was
not initiated by the lawyer within the meaning of Rule 7.3(b). Thus, if the potential client invites
contact by Twitter or email, the lawyer may respond by Twitter or email. But the lawyer could not
respond by telephone, since such contact would not have been initiated by the potential client. See
NYSBA, Op. 1014 (2014). If the potential client invites contact by telephone or in person, the
lawyer’s response in the manner invited by the potential client would not constitute ‘solicitation.’).
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email, telephone, etc., and second, the lawyer’s actual response should not be
made through a real-time communication. 55
Guideline No. 3.C: Retention of Social Media Communications with Clients
If an attorney utilizes social media to communicate with a client relating to legal
representation, the attorney should retain records of those communications, just as she
would if the communications were memorialized on paper.
NYRPC 1.1, 1.15.
Comment: A lawyer’s file relating to client representation includes both paper
and electronic documents. The ABA Model Rules of Professional Conduct
defines a “writing” as “a tangible or electronic record of a communication or
representation...”. 56 NYRPC 1.0(x), the definition of “writing,” was expanded in
late 2016 to specifically include a range of electronic communications. 57
The NYRPC “does not explicitly identify the full panoply of documents
that a lawyer should retain relating to a representation.” 58 The only NYRPC
provision requiring maintenance of client documents is NYRPC 1.15(i). The
NYRPC, however, implicitly imposes on lawyers an obligation to retain
documents. For example, NYRPC 1.1 requires that “A lawyer should provide
competent representation to a client.”
NYRPC 1.1(a) requires “skill,
thoroughness and preparation.”
The lawyer must take affirmative steps to preserve those emails and social
media communications, which the lawyer believes need to be saved. 59 However,
due to the ephemeral nature of social media communications, “saving” such
communications in electronic form may pose technical issues, especially where,
under certain circumstances, the entire social media communication may not be
saved, may be deleted automatically or after a period of time, or may be deleted

55.

Id.

56.

NYRPC 1.0(n), Terminology.

57.

NYRPC 1.0(x): “Writing” or “written” denotes a tangible or electronic record of a communication or
representation, including handwriting, typewriting, printing, photocopying, photography, audio or
video recording, email or other electronic communication or any other form of recorded
communication or recorded representation. A “signed” writing includes an electronic sound, symbol
or process attached to or logically associated with a writing and executed or adopted by a person
with the intent to sign the writing.

58.

See NYCBA, Formal Op. 2008-1 (2008).

59.

Id.
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by the counterparty to the communication without the knowledge of the lawyer. 60
Casual communications may be deleted without impacting ethical rules. 61
NYCBA, Formal Op. 2008-1 sets out certain considerations for preserving
electronic materials:
As is the case with paper documents, which e-mails and other
electronic documents a lawyer has a duty to retain will depend on
the facts and circumstances of each representation. Many e-mails
generated during a representation are formal, carefully drafted
communications intended to transmit information, or other
electronic documents, necessary to effectively represent a client, or
are otherwise documents that the client may reasonably expect the
lawyer to preserve. These e-mails and other electronic documents
should be retained. On the other hand, in many representations a
lawyer will send or receive casual e-mails that fall well outside the
guidelines in [ABCNY Formal Op. 1986-4]. No ethical rule
prevents a lawyer from deleting those e-mails.
We also expect that many lawyers may retain e-mails and other
electronic documents beyond those required to be retained under
[ABCNY Formal Op. 1986-4]. For example, some lawyers and
law firms may retain all paper and electronic documents, including
e-mails, relating in any way to a representation, as a measure to
protect against a malpractice claim. Such a broad approach to
document retention may at times be prudent, but it is not required
by the Code. 62
A lawyer shall not deactivate a social media account, which contains
communications with clients, unless those communications have been
appropriately preserved.

60.

Id.; see also Pennsylvania Bar Assn, Ethics Comm., Formal Op. 2014-300 (the Pennsylvania Bar
Assn. has opined that, under the Pennsylvania Rules of Professional Conduct, which are different
from the NYRPC, an attorney “should retain records of those communications containing legal
advice.”)

61.

Id.

62.

NYCBA, Op. 623 opines that, “with respect to documents belonging to the lawyer, a lawyer may destroy all
those documents without consultation or notice to the client, (i) except to the extent that the law may otherwise
require, and (ii) in the absence of extraordinary circumstances manifesting a client’s clear and present need for
such documents.”
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4.

REVIEW AND USE OF EVIDENCE FROM SOCIAL MEDIA

Guideline No. 4.A: Viewing a Public Portion of a Social Media Website
A lawyer may view the public portion of a person’s social media profile or public
posts even if such person is represented by another lawyer.
NYRPC 4.1, 4.2, 4.3, 5.3, 8.4.
Comment: A lawyer is ethically permitted to view the public portion of a person’s
social media website, 63 profile or posts, whether represented or not, for the
purpose of obtaining information about the person, including impeachment
material for use in litigation. 64
This allowance is based, in part, on case law that holds that a person is said to
have very little expectation of privacy with respect to their social media content,
let alone those that are specifically designated as “public.” 65
Guideline No. 4.B: Contacting an Unrepresented Party and/or Requesting to View a
Restricted Social Media Website
A lawyer may communicate with an unrepresented party and also request permission
to view a restricted portion of the party’s social media website or profile. 66 However, the
lawyer must use her full name and an accurate profile, and may not create a different or
false profile in order to mask her identity. If the unrepresented party asks for additional
information from the lawyer in response to the communication or access request, the lawyer
must accurately provide the information requested by the person or otherwise cease all
further communications and withdraw the request if applicable.
NYRPC 4.1, 4.3, 8.4.

63.

A lawyer should be aware that certain social media networks may send an automatic message to the
person whose account is being viewed which identifies the person viewing the account as well as
other information about such person.

64.

See NYSBA, Op. 843 (2010); see also Colorado Bar Ass’n Ethics Comm., Formal Op. 127 (Nov.
2015).

65.

Romano v. Steelcase Inc., 30 Misc.3d 426 (Sup. Ct. Suffolk Cty. 2010) (“She consented to the fact
that her personal information would be shared with others, notwithstanding her privacy setting.
Indeed that is the very nature and purpose of these social networking sites else they would cease to
exist.”)

66.

For example, this may include: (1) sending a “friend” request on Facebook, 2) requesting to be
connected to someone on LinkedIn; or 3) following someone on Instagram.
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Comment: It is permissible for a lawyer to join a social media network solely for
the purpose of obtaining information concerning a witness. 67 The New York City
Bar Association has opined, however, that a lawyer shall not “friend” an
unrepresented individual using any form of “deception.” 68
In New York, no “deception” occurs when a lawyer utilizes his or her “real
name and profile” to contact an unrepresented person to send a “friend” request to
obtain information from that person’s account. 69 In New York, the lawyer is not
required to initially disclose the reasons for the communication or “friend”
request. 70
However, other states require that a lawyer’s initial “friend” request must
contain additional information to fully apprise the witness of their true identity
and intention. For example, the New Hampshire Bar Association, holds that an
attorney must “inform the witness of the lawyer’s involvement in the disputed or
litigated matter,” the disclosure of the “lawyer by name as a lawyer” and the
identification of “the client and the matter in litigation.” 71 The Massachusetts
and San Diego Bar Associations simply require disclosure of the lawyer’s
“affiliation and the purpose for the request.” 72 The Philadelphia Bar Association
notes that failure to disclose the attorney’s true intention constitutes an
impermissible omission of a “highly material fact.” 73
In Oregon, there is an opinion that if the person being sought out on social
media “asks for additional information to identify [the l]awyer, or if [the l]awyer
has some other reason to believe that the person misunderstands her role, [the
l]awyer must provide the additional information or withdraw the request.” 74

67.

See N.H. Bar Ass’n Ethics Advisory Comm., Op. 2012-13/05 (2012).

68.

NYCBA, Formal Op. 2010-2 (2010).

69.

Id.

70

See id.

71.

N.H Bar Ass’n Ethics Advisory Comm., Op. 2012-13/05 (2012).

72.

Massachusetts Bar Ass’n. Comm. On Prof Ethics Op. 2014-5 (2014); San Diego County Bar Ass’n
Legal Ethics Comm., Op. 2011-2 (2011); see also Tom Gantert, Facebook ‘Friending’ Can Have
Ethical Implications, LEGALNEWS (Sept. 27, 2012).

73.

Phila. Bar Ass’n Prof’l Guidance Comm., Op. Bar 2009-2 (2009).

74.

Oregon State Bar Comm. on Legal Ethics, Formal Op. 2013-189 (2013).
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Guideline No. 4.C: Contacting a Represented Party and/or Viewing Restricted Social Media
Website
A lawyer shall not contact a represented person or request access to review the
restricted portion of the person’s social media profile unless express consent has been
furnished by the person’s counsel.
NYRPC 4.1, 4.2.
Comment: It is significant to note that, unlike an unrepresented individual, the
ethics rules are different when the person being contacted in order to obtain
private social media content is “represented” by a lawyer, and such a
communication is categorically prohibited.
The Oregon State Bar Committee has noted that “[a]bsent actual
knowledge that the person is represented by counsel, a direct request for access to
the person’s non-public personal information is permissible.” 75
Caution should be used by a lawyer before deciding to view a potentially
private or restricted social media account or profile of a represented person that
the lawyer has a “right” to view, such as a professional group where both the
lawyer and represented person are members or as a result of being a “friend” of a
“friend” of such represented person.
Note that there is an apparent gap in authority with respect to whether a
represented party’s receipt of an automatic notification from a social media
platform constitutes an impermissible communication with an attorney, as
opposed to within the juror context, which has been covered by several
jurisdictions.
Nevertheless, in New York, drawing upon those opinions addressing
jurors, receipt of an automatic notification can be considered an improper
communication with someone who is represented by counsel, particularly where
“the attorney is aware that their actions would cause the juror to receive such
message or notification.” 76
Conversely, ABA, Formal Op. 466 opined that, at least within the juror
context, an automatically generated notification does not constitute an
impermissible communication since “the ESM service is communicating with the

75.

Id. See San Diego County Bar Ass’n Legal Ethics Comm., Op. 2011-2.

76.

See NYCBA, Formal Op. 2012-2 (May 30, 2012); NYCLA, Formal Op. 743 (May 18, 2011).
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juror based on a technical feature of the ESM,” and the lawyer is not involved. 77
This view has also been adopted by the DC and Colorado Bar Associations. 78
Guideline No. 4.D: Lawyer’s Use of Agents to Contact a Represented Party
As it relates to viewing a person’s social media account, a lawyer shall not order or
direct an agent to engage in specific conduct, or with knowledge of the specific conduct by
such person, ratify it, where such conduct if engaged in by the lawyer would violate any
ethics rules.
NYRPC 5.3, 8.4.
Comment: This would include, inter alia, a lawyer’s investigator, trial preparation
staff, legal assistant, secretary, or agent 79 and could, as well, apply to the lawyer’s
client. 80

77.

See American Bar Ass’n Comm. on Ethics & Prof’l Responsibility, Formal Op. 14-466 (Apr. 24,
2014).

78.

See D.C. Bar Ethics Formal Op. 371, Social Media II: Use of Social Media in Providing Legal
Services (Nov. 2016); Colorado Bar Ass’n Ethics Comm., Formal Op. 127 (Nov. 2015).

79.

See N.Y. City Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2010-2 (2010).

80.

See N.H Bar Ass’n Ethics Advisory Comm., Op. 2012-13/05 (2013).

21
76670596_3

5.

COMMUNICATING WITH CLIENTS

Guideline No. 5.A: Removing Existing Social Media Information
A lawyer may advise a client as to what content 81 may be maintained or made nonpublic on her social media account, including advising on changing her privacy and/or
security settings. 82 A lawyer may also advise a client as to what content may be “taken
down” or removed, whether posted by the client or someone else. However, the lawyer must
be cognizant of preservation obligations applicable to the client and/or matter, such as a
statute, rule, regulation, or common law duty relating to the preservation of information,
including legal hold obligations. 83 Unless an appropriate record of the social media content
is preserved, a party or nonparty may not delete information from a social media account
that is subject to a duty to preserve.
NYRPC 3.1, 3.3, 3.4, 4.1, 4.2, 8.4.
Comment: A lawyer must ensure that potentially relevant information is not
destroyed “once a party reasonably anticipates litigation” 84 or where preservation
is required by common law, statute, rule, regulation or other requirement. Failure
to do so may result in sanctions or other penalties. “[W]here litigation is
anticipated, a duty to preserve evidence may arise under substantive law. But
provided that such removal does not violate the substantive law regarding the
destruction or spoliation of evidence, 85 there is no ethical bar to ‘taking down’
such material from social media publications, or prohibiting a client’s lawyer from
advising the client to do so, particularly inasmuch as the substance of the posting
is generally preserved in cyberspace or on the user’s computer.” 86 When
litigation is not pending or “reasonably anticipated,” a lawyer may more freely
advise a client on what to maintain or remove from her social media profile. Nor
is there any ethical bar to advising a client to change her privacy or security
settings to be more restrictive, whether before or after litigation has commenced,

81.

“Content” may, as appropriate, include metadata.

82.

Mark A. Berman, Counseling a Client to Change Her Privacy Settings on Her Social Media
Account, NEW YORK LEGAL ETHICS REPORTER (Feb. 2015).

83.

N.Y. Cty. Lawyers Ass'n, Formal Op. 745 (2013); see also Phila. Bar Ass’n. Guidance Comm. Op.
2014-5 (2014).

84.

VOOM HD Holdings LLC v. EchoStar Satellite L.L.C., 93 A.D.3d 33,36 (N.Y. App. Div 1st Dep’t
2012).

85.

See Phil. Bar Ass’n. Prof'l Guidance Comm. Op. 2014-5 (noting that, a lawyer “must make
reasonable efforts to obtain a photograph, link or other content about which the lawyer is aware if the
lawyer knows or reasonably believes it has not been produced by the client.”).

86.

N.Y. Cty. Lawyers Ass'n, Formal Op. 745 (2013).
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as long as social media is appropriately preserved in the proper format and such is
not a violation of law or a court order. 87
A lawyer should be aware that the act of deleting electronically stored
information does not mean that such information cannot be recovered through the
use of forensic technology or other means. Similarly, a post or other data shared
with others may have been copied by another user or in other online accounts not
controlled by the client.
Guideline No. 5.B: Adding New Social Media Content
A lawyer may advise a client with regard to posting new content on social media, as
long as the proposed content is not known to be false by the lawyer. A lawyer also may not
“direct or facilitate the client's publishing of false or misleading information that may be
relevant to a claim.” 88
NYRPC 3.1, 3.3, 3.4, 4.1, 4.2, 8.4.
Comment: A lawyer may review what a client plans to publish on social media in
advance of posting 89 and guide the client, including formulating a policy on social
media usage. Subject to ethics rules, a lawyer may, for example, counsel the
client to publish truthful information favorable to the client; discuss the
significance and implications of social media posts (including their content and
advisability); review how the posts may be perceived; and discuss how such posts
might be used in a litigation, including cross-examination. A lawyer may advise a
client that social media content or data that the client considers highly private or
personal, even if not shared with other social media users, may be reviewed by
opposing parties, judges and others due to court order, compulsory process,
government searches, data breach, sharing by others or unethical conduct. A
lawyer may advise a client to refrain from or limit social media posts, including
during the course of a litigation or investigation.
87.

See N.C. State Bar Ass'n 2014 Formal Ethics Op. 5 (2014); Phil. Bar Ass’n Prof'l Guidance Comm.
Op. 2014-5 (2014); Fla. Bar Ass'n Prof'l Ethics Comm., Opinion 14-1 (2015) (online version revised
September 21, 2016).

88.

N.Y. Cty. Lawyers Ass'n, Formal Op. 745 (2013).

89.

A lawyer may consider periodically following or checking her client’s social media activities,
especially in matters where posts may be relevant to her client’s claims or defenses. Monitoring a
client’s social media posts could provide the lawyer with the opportunity, among other things, to
advise on the impact of the client’s posts on existing or future litigation or on their implication(s) for
other issues relating to the lawyer’s representation of the client. An attorney may wish to notify a
client if he or she plans to closely monitor a client’s social media postings.
Pa. Bar Ass’n Ethics Comm., Formal Op. 2014-300 (2014) (noting that “tracking a client’s activity
on social media may be appropriate for an attorney to remain informed about the developments
bearing on the client’s legal dispute” and “an attorney can reasonably expect that opposing counsel
will monitor a client’s social media account.”).
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Guideline No. 5.C: False Social Media Statements
A lawyer is prohibited from proffering, supporting, or using false statements if she
learns from a client’s social media posting that a client’s lawsuit involves the assertion of
material false factual statements or evidence supporting such a conclusion and if proper
inquiry of the client does not negate that conclusion. 90
NYRPC 3.1, 3.3, 3.4, 4.1, 8.4.
Comment: A lawyer has an ethical obligation not to “bring or defend a
proceeding, or assert or controvert an issue therein, unless there is a basis in law
and fact for doing so that is not frivolous.” 91 Frivolous conduct includes the
knowing assertion of “material factual statements that are false.” 92
Guideline No. 5.D. A Lawyer’s Use of Client-Provided Social Media Information
A lawyer may review a represented person’s non-public social media information
provided to the lawyer by her client, as long as the lawyer did not cause or assist the client
to: (i) inappropriately obtain non-public information from the represented person; (ii) invite
the represented person to take action without the advice of his or her lawyer; or
(iii) otherwise overreach with respect to the represented person.
NYRPC 4.2.
Comment: One party may always seek to communicate with another party.
Where a “client conceives the idea to communicate with a represented party,” a
lawyer is not precluded “from advising the client concerning the substance of the
communication” and the “lawyer may freely advise the client so long as the
lawyer does not assist the client inappropriately to seek confidential information
or invite the nonclient to take action without the advice of counsel or otherwise to
overreach the nonclient.” 93 New York interprets “overreaching” as prohibiting
“the lawyer from converting a communication initiated or conceived by the client
into a vehicle for the lawyer to communicate directly with the nonclient.” 94
NYRPC Rule 4.2(b) provides that, notwithstanding the prohibition under
Rule 4.2(a) that a lawyer shall not “cause another to communicate about the
subject of the representation with a party the lawyer knows to be represented,”

90.

See N.Y. Cty. Lawyers Ass'n, Formal Op. 745 (2013).

91.

NYRPC 3.1(a).

92.

NYRPC 3.1(B)(3).

93.

N.Y. City Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2002-3 (2002).

94.

Id.
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a lawyer may cause a client to communicate with a represented
person . . . and may counsel the client with respect to those
communications, provided the lawyer gives reasonable advance
notice to the represented person’s counsel that such
communications will be taking place.
Thus, lawyers need to use caution when communicating with a client
about her connecting to or “friending” a represented person and obtaining private
information from that represented person’s social media site.
A New Hampshire opinion states that a lawyer’s client may, for instance,
send a friend request or request to follow a private Twitter feed of a person, and
then provide the information to the lawyer, but the ethical propriety “depends on
the extent to which the lawyer directs the client who is sending the [social media]
request,” and whether the lawyer has complied with all other ethical obligations.95
In addition, the client’s profile needs to “reasonably reveal[] the client’s identity”
to the other person. 96
The American Bar Association opines that a “lawyer may give substantial
assistance to a client regarding a substantive communication with a represented
adversary. That advice could include, for example, the subjects or topics to be
addressed, issues to be raised and strategies to be used. Such advice may be given
regardless of who – the lawyer or the client – conceives of the idea of having the
communication . . . . [T]he lawyer may review, redraft and approve a letter or a
set of talking points that the client has drafted and wishes to use in her
communications with her represented adversary.” 97
Guideline No. 5.E: Maintaining Client Confidences and Confidential Information
Subject to the attorney-client privilege rules, a lawyer is prohibited from disclosing
client confidences and confidential information relating to the legal representation of a
client, unless the client has provided informed consent. Social media activities and a
lawyer’s website or blog must comply with these limitations. 98
A lawyer should also be aware of potential risks created by social media services,
tools or practices that seek to create new user connections by importing contacts or
connecting platforms. A lawyer should understand how the service, tool or practice

95.

N.H. Bar Ass’n Ethics Advisory Comm., Op. 2012-13/05 (2012).

96.

Id.

97.

ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 11-461 (2011).

98.

See NYRPC 1.6.
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operates before using it and consider whether any activity places client information and
confidences at risk. 99
Where a client has posted an online review of the lawyer or her services, the lawyer’s
response, if any, shall not reveal confidential information relating to the representation of
the client. Where a lawyer uses a social media account to communicate with a client or
otherwise store client confidences, the lawyer shall make reasonable efforts to prevent the
inadvertent or unauthorized disclosure or use of, or unauthorized access to, such an
account. 100

99.

D.C. Bar Legal Ethics Comm., Op. 370 (2016) explains one risk of services that import email
contacts to generate connections: “For attorneys, these connection services could potentially identify
clients or divulge other information that a lawyer might not want an adversary or a member of the
judiciary to see or information that the lawyer is obligated to protect from disclosure.”
Similarly, a lawyer’s request to connect to a person who is represented by opposing counsel may be
embarrassing or raise questions regarding NYRPC 4.2 (Communication with Persons Represented
by Counsel).

100. NYRPC 1.6(c). The New York Rules of Professional Conduct were amended on November 10, 2016
and Rule 1.6(c) was modified to address a lawyer’s use of technology. See Davis, Anthony, Changes
to NY RPCs and an Ethics Opinion On Withdrawing for Non-Payment of Fees, NEW YORK LAW
JOURNAL (January 9, 2017).
NYSBA Comment 16 to NYRPC 1.6 provides:
Paragraph (c) imposes three related obligations. It requires a lawyer to make
reasonable efforts to safeguard confidential information against unauthorized
access by third parties and against inadvertent or unauthorized disclosure by the
lawyer or other persons who are participating in the representation of the client
or who are otherwise subject to the lawyer’s supervision. See Rules 1.1, 5.1 and
5.3. Confidential information includes not only information protected by Rule
1.6(a) with respect to current clients but also information protected by Rule
1.9(c) with respect to former clients and information protected by Rule 1.18(b)
with respect to prospective clients. Unauthorized access to, or the inadvertent or
unauthorized disclosure of, information protected by Rules 1.6, 1.9, or 1.18,
does not constitute a violation of paragraph (c) if the lawyer has made
reasonable efforts to prevent the unauthorized access or disclosure. Factors to be
considered in determining the reasonableness of the lawyer’s efforts include, but
are not limited to: (i) the sensitivity of the information; (ii) the likelihood of
disclosure if additional safeguards are not employed; (iii) the cost of employing
additional safeguards; (iv) the difficulty of implementing the safeguards; and (v)
the extent to which the safeguards adversely affect the lawyer’s ability to
represent clients (e.g., by making a device or software excessively difficult to
use). A client may require the lawyer to implement special security measures not
required by this Rule, or may give informed consent to forgo security measures
that would otherwise be required by this Rule. For a lawyer’s duties when
sharing information with nonlawyers inside or outside the lawyer’s own firm,
see Rule 5.3, Comment [2].
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NYRPC 1.1, 1.6, 1.9(c), 1.18.
Comment: A lawyer is prohibited, absent a recognized exception, from disclosing
client confidential information. Additionally, under NYRPC Rule 1.9(c), a lawyer
is generally prohibited from using or revealing confidential information of a
former client. There is, however, a “self-defense” exception to the duty of
confidentiality set forth in Rule 1.6, which, as to former clients, is incorporated by
Rule 1.9(c). Rule 1.6(b)(5)(i) provides that a lawyer “may reveal or use
confidential information to the extent that the lawyer reasonably believes
necessary … to defend the lawyer or the lawyer’s employees and associates
against an accusation of wrongful conduct.” 101 NYSBA Ethics Opinion 1032
indicates that the self-defense exception applies to “claims” and “charges” in
formal proceedings or a “material threat of a proceeding,” which “typically
suggest the beginning of a lawsuit, criminal inquiry, disciplinary complaint, or
other procedure that can result in a sanction” but not to a “negative web
posting.” 102 As such, a lawyer cannot disclose confidential information about a
client when responding to a negative post concerning herself on platforms such as
Avvo, Yelp or Facebook. 103
A lawyer is permitted to respond to online reviews, but such replies must
be accurate and truthful and shall not contain confidential information or client
confidences. Pennsylvania Bar Association Ethics Committee Opinion 2014-300

Comment 17 further provides:
When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent
the information from coming into the hands of unintended recipients. Paragraph
(c) does not ordinarily require that the lawyer use special security measures if
the method of communication affords a reasonable expectation of
confidentiality. However, a lawyer may be required to take specific steps to
safeguard a client’s information to comply with a court order (such as a
protective order) or to comply with other law (such as state and federal laws or
court rules that govern data privacy or that impose notification requirements
upon the loss of, or unauthorized access to, electronic information). For
example, a protective order may extend a high level of protection to documents
marked “Confidential” or “Confidential – Attorneys’ Eyes Only”; the Health
Insurance Portability and Accountability Act of 1996 (“HIPAA”) may require a
lawyer to take specific precautions with respect to a client’s or adversary’s
medical records; and court rules may require a lawyer to block out a client’s
Social Security number or a minor’s name when electronically filing papers with
the court. The specific requirements of court orders, court rules, and other laws
are beyond the scope of these Rules.
101. N.Y. City Bar Ass'n Comm. on Prof'l Ethics, Op. 1032 (2014).
102. N.Y. City Bar Ass'n Comm. on Prof'l Ethics, Op. 1032 (2014).
103. See Susan Michmerhuizen, Client reviews: Your Thumbs Down May Come Back Around,
AMERICAN BAR ASSOCIATION (Mar. 3, 2015).
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(2014) opined that “[w]hile there are certain circumstances that would allow a
lawyer to reveal confidential client information, a negative online client review is
not a circumstance that invokes the self-defense exception.” 104 Pennsylvania Bar
Association Ethics Committee Opinion 2014-200 (2014) provides a suggested
response for a lawyer replying to negative online reviews: “A lawyer’s duty to
keep client confidences has few exceptions and in an abundance of caution I do
not feel at liberty to respond in a point-by-point fashion in this forum. Suffice it
to say that I do not believe that the post represents a fair and accurate picture of
events.” 105
If a lawyer chooses to respond to a former client’s online review, a lawyer
should consult the relevant definition of “confidential information” as the
definition may be quite broad. For instance, pursuant to NYRPC 1.6(a),
“confidential information” includes, but is not limited to “information gained
during or relating to the representation of a client, whatever its source, that is . . .
likely to be embarrassing or detrimental to the client if disclosed.” Similarly,
Texas Disciplinary Rule of Professional Conduct 1.05(a) defines “confidential
information” as including “…all information relating to a client or furnished by
the client, other than privileged information, acquired by the lawyer during the
course of or by reason of the representation of the client.” See also DC Bar Ethics
Opinion 370 which states a “confidence” is “information protected by the
attorney-client privilege” and a “secret” is “…other information gained in the
professional relationship that the client has requested be held inviolate, or the
disclosure of which would be embarrassing, or would be likely to be detrimental,
to the client.”
Moreover, any response should be limited and tailored to the
circumstances. Texas State Bar Ethics Opinion 662. See also DC Bar Ethics
Opinion 370 (even self-defense exception for “specific” allegations by client
against lawyer only allows disclosures no greater than the lawyer reasonably
believes are necessary).

104. Pa. Bar Ass'n Ethics Comm., Formal Op. 2014-300 (2014).
105. Pa. Bar Ass'n Ethics Comm., Op. 2014-200.
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6.

RESEARCHING JURORS AND REPORTING JUROR MISCONDUCT

Guideline No. 6.A: Lawyers May Conduct Social Media Research
A lawyer may research a prospective or sitting juror’s public social media profile,
and posts.
NYRPC 3.5, 4.1, 5.3, 8.4.
Comment: “Just as the internet and social media appear to facilitate juror
misconduct, the same tools have expanded an attorney’s ability to conduct
research on potential and sitting jurors, and clients now often expect that attorneys
will conduct such research. Indeed, standards of competence and diligence may
require doing everything reasonably possible to learn about the jurors who will sit
in judgment on a case.” 106 At this juncture, it is “not only permissible for trial
counsel to conduct Internet research on prospective jurors, but [] it may even be
expected.” 107
The ABA issued Formal Opinion 466 noting that “[u]nless limited by law or
court order, a lawyer may review a juror’s or potential juror’s Internet presence,
which may include postings by the juror or potential juror in advance of and during a
trial.”108 There is a strong public interest in identifying jurors who might be tainted
by improper bias or prejudice.”109 However, Opinion 466 does not address
“whether the standard of care for competent lawyer performance requires using
Internet research to locate information about jurors.”110

106. N.Y. City Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2012-2 (2012).
107. See SOCIAL MEDIA JURY INSTRUCTIONS REPORT, NYSBA COMMERCIAL AND FEDERAL LITIGATION
SECTION (2015).
108. See ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 14-466 (2014).
109. Id.
110. Id.
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Guideline No. 6.B: A Juror’s Social Media Profile May Be Viewed as Long as There Is No
Communication with the Juror
A lawyer may view the social media profile of a prospective juror or sitting juror
provided that there is no communication (whether initiated by the lawyer, her agent or
automatically generated by the social media network) with the juror. 111
NYRPC 3.5, 4.1, 5.3, 8.4.
Comment: Lawyers need “always use caution when conducting [jury] research”
to ensure that no communication with the prospective or sitting jury takes
place. 112
“Without express authorization from the court, any form of
communication with a prospective or sitting juror during the course of a legal
proceeding would be an improper communication.” 113 For example, ABA,
Formal Op. 466 opines that it would be a prohibited ex parte communication for a
lawyer, or the lawyer’s agent, to send an “access request” to view the private
portion of a juror’s or potential juror’s Internet presence. 114 This type of
communication would be “akin to driving down the juror’s street, stopping the
car, getting out, and asking the juror for permission to look inside the juror’s
house because the lawyer cannot see enough when just driving past.” 115
NYCLA, Formal Op. 743 and NYCBA, Formal Op. 2012-2 have opined
that even inadvertent contact with a prospective juror or sitting juror caused by an
automatic notice generated by a social media network may be considered a
technical ethical violation. New York ethics opinions also draw a distinction
between public and private juror information. 116 They opine that viewing the
public portion of a social media profile is ethical as long as there is no automatic

111. See N.Y. Cty Lawyers Ass'n, Formal Op. 743 (2011); N.Y. City Bar Ass'n Comm. on Prof'l Ethics,
Formal Op. 2012-2 (2012); see also ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 14466 (2014).
112. See Vincent J. Syracuse & Matthew R. Maron, Attorney Professionalism Forum, 85 N.Y. ST. B.A.J.
50 (2013).
113. Colo. Bar Ass’n Ethics Comm., Formal Op. 127 (2015).
114. See ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 14-466 (2014).
115. Id.
116. Id.
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message sent to the account owner of such viewing (assuming other ethics rules
are not implicated by such viewing). 117
In contrast to the above New York opinions, ABA, Formal Op. 466 opined
that “[t]he fact that a juror or a potential juror may become aware that a lawyer is
reviewing his Internet presence when a network setting notifies the juror of such
does not constitute a communication from the lawyer in violation” of the Rules of
Professional Conduct (emphasis added). 118 The ABA held that, as a general rule,
an automatic notification represents a communication between the juror and a
given ESM platform, as opposed to an impermissible communication between the
lawyer and the attorney. The Colorado Bar Association and DC Bar have since
adopted the ABA’s position, i.e., “such notification does not constitute a
communication between the lawyer or prospective juror” as opposed to a “friend”
request. 119
According to ABA, Formal Op. 466, this type of notice is “akin to a
neighbor’s recognizing a lawyer’s car driving down the juror’s street and telling
the juror that the lawyer had been seen driving down the street.” 120 Yet, this view
has been criticized on the basis of the possible impact such communication might
have on a juror’s state of mind and has been deemed more analogous to the
improper communication where, for instance, “[a] lawyer purposefully drives
down a juror’s street, observes the juror’s property (and perhaps the juror herself),
and has a sign that says he is a lawyer and is engaged in researching the juror for
the pending trial knowing that a neighbor will advise the juror of this drive-by and
the signage.” 121
Under ABA, Formal Op. 466, a lawyer must: (1) “be aware of these
automatic, subscriber-notification procedures” and (2) make sure “that their
review is purposeful and not crafted to embarrass, delay, or burden the juror or the

117. If a lawyer logs into LinkedIn and clicks on a link to a LinkedIn profile of a juror, an automatic
message may be sent by LinkedIn to the juror whose profile was viewed advising of the identity of
the LinkedIn subscriber who viewed the juror’s profile. In order for that reviewer’s profile not to be
identified through LinkedIn, that person must change his or her settings so that he or she is
anonymous or, alternatively, be fully logged out of his or her LinkedIn account.
118. See ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 14-466 (2014).
119. See D.C. Bar Legal Ethics Comm., Formal Op. 371 (2016); see also Colo. Bar Ass’n Ethics Comm.,
Formal Op. 127 (2015).
120. ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 14-466 (2014); see also Pa. Bar Ass’n
Ethics Comm., Formal Op. 2014-300 (2014) (“[t]here is no ex parte communications if the social
networking website independently notifies users when the page has been viewed.”).
121. See Mark A. Berman, Ignatius A. Grande, & Ronald J. Hedges, Why American Bar Association
Opinion on Jurors and Social Media Falls Short, NEW YORK LAW JOURNAL (May 5, 2014).
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proceeding.” 122 Moreover, ABA, Formal Op. 466 suggests that “judges should
consider advising jurors during the orientation process that their backgrounds will
be of interest to the litigants and that the lawyers in the case may investigate their
backgrounds,” including a juror’s or potential juror’s social media presence. 123
New York guidance similarly holds that when reviewing social media to
perform juror research, a lawyer needs to perform such research in a way that
does not leave any “footprint” or notify the juror that the lawyer or her agent has
been viewing the juror’s social media profile. 124
The New York opinions cited above draw a distinction between public and
private juror information. 125 They opine that viewing the public portion of a
social media profile is ethical as long as there is no notice sent to the account
holder indicating that a lawyer or her law firm viewed the juror’s profile and
assuming other ethics rules are not implicated. However, such opinions have not
taken a definitive position that such unintended automatic contact is subject to
discipline.
The American Bar Association and New York opinions, however, have not
directly addressed whether a lawyer may non-deceptively view a social media
account that from a prospective or sitting juror’s view is putatively private, which
the lawyer has a right to view, such as an alumni social network where both the
lawyer and juror are members or whether access can be obtained, for instance, by
being a “friend” of a “friend” of a juror on Facebook.
Guideline No. 6.C: Deceit Shall Not Be Used to View a Juror’s Social Media
A lawyer may not make misrepresentations or engage in deceit in order to be able to
view the social media profile of a prospective juror or sitting juror, nor may a lawyer direct
others to do so.
NYRPC 3.5, 4.1, 5.3, 8.4.
Comment: An “attorney must not use deception—such as pretending to be
someone else—to gain access to information about a juror that would otherwise
be unavailable.” 126

122. Id.
123. Id.
124. See N.Y. City Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2012-2 (2012); N.Y. Cty. Lawyers
Ass'n, Formal Op. 743 (2011); SOCIAL MEDIA JURY INSTRUCTIONS REPORT, NYSBA COMMERCIAL
AND FEDERAL LITIGATION SECTION (2015).
125. Id.
126. See N.Y. City Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2012-2 (2012).
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“Subordinate lawyers and non-lawyers performing services for the lawyer must be
instructed that they are prohibited from using deception to gain access” to
portions of social media accounts not otherwise accessible to the lawyer. 127
Guideline No. 6.D: Juror Contact During Trial
After a juror has been sworn in and throughout the trial, a lawyer may view or
monitor the social media profile and posts of a juror provided that there is no
communication (whether initiated by the lawyer, her agent or automatically generated by
the social media network) with the juror.
NYRPC 3.5, 4.1, 5.3, 8.4.
Comment: The concerns and issues identified in the comments to Guideline
No. 6.B are also applicable during the evidentiary and deliberative phases of a
trial.
Yet, these later litigation phases present additional issues, such as a lawyer
wishing to monitor juror social media profiles or posts in order to determine
whether a juror is failing to follow court instructions or engaging in other
improper behavior. However, the risks posed at this stage of litigation are greater
than during the jury selection process and could result in a mistrial.128
[W]hile an inadvertent communication with a venire member may
result in an embarrassing revelation to a court and a disqualified
panelist, a communication with a juror during trial can cause a
mistrial. The Committee therefore re-emphasizes that it is the
attorney’s duty to understand the functionality of any social media
service she chooses to utilize and to act with the utmost caution. 129
ABA, Formal Op. 466 permits passive review of juror social media postings,
in which an automated response is sent to the juror, of a reviewer’s Internet
“presence,” even during trial absent court instructions prohibiting such conduct.130
In one New York case, the review by a lawyer of a juror’s LinkedIn profile during a
trial almost led to a mistrial. During the trial, a juror became aware that an attorney
from a firm representing one of the parties had looked at the juror’s LinkedIn profile.
The juror brought this to the attention of the court stating “the defense was checking
on me on social media” and also asserted, “I feel intimidated and don’t feel I can be

127. Colo. Bar Ass’n Ethics Comm., Formal Op. 127 (2015).
128. Rather than risk inadvertent contact with a juror, a lawyer wanting to monitor juror social media
behavior might consider seeking a court order clarifying what social media may be accessed.
129. See N.Y. City Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2012-2 (2012).
130. See D.C. Bar Legal Ethics Comm., Formal Op. 371 (2016).
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objective.”131 This case demonstrates that a lawyer must take caution in conducting
social media research of a juror because even inadvertent communications with a
juror presents risks.132
It might be appropriate for counsel to ask the court to advise both
prospective and sitting jurors that their social media activity may be researched by
attorneys representing the parties. Such instruction might include a statement that
it is not inappropriate for an attorney to view jurors’ public social media. As
noted in ABA, Formal Op. 466, “[d]iscussion by the trial judge of the likely
practice of trial lawyers reviewing juror ESM during the jury orientation process
will dispel any juror misperception that a lawyer is acting improperly merely by
viewing what the juror has revealed to all others on the same network.” 133
Guideline No. 6.E: Juror Misconduct
In the event that a lawyer learns of possible juror misconduct, whether as a result of
reviewing a sitting juror’s social media profile or posts, or otherwise, she must promptly
bring it to the court’s attention. 134
NYRPC 3.5, 8.4.
Comments: An attorney faced with potential juror misconduct is advised to
review the ethics opinions issued by her controlling jurisdiction, as the extent of
the duty to report juror misconduct varies among jurisdictions. For example,
ABA, Formal Op. 466 pertains only to criminal or fraudulent conduct by a juror,
rather than the broader concept of improper conduct. Opinion 466 requires a lawyer
to take remedial steps, “including, if necessary, informing the tribunal when the
lawyer discovers that a juror has engaged in criminal or fraudulent conduct related to
the proceeding.”135
New York, however, provides that “a lawyer shall reveal promptly to the
court improper conduct by a member of the venire or a juror, or by another toward
a member of the venire or a juror or a member of her family of which the lawyer

131. See Richard Vanderford, LinkedIn Search Nearly Upends BofA Mortgage Fraud Trial, LAW360
(Sept. 27, 2013).
132. Id.
133. ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 14-466 (2014).
134. See N.Y. Cty. Lawyers Ass'n, Formal Op. 743 (2011); N.Y. City Bar Ass'n Comm. on Prof'l Ethics,
Formal Op. 2012-2 (2012); SOCIAL MEDIA JURY INSTRUCTIONS REPORT, NYSBA COMMERCIAL AND
FEDERAL LITIGATION SECTION (2015).
135. See ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 14-466 (2014).
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has knowledge.” 136 If a lawyer learns of “juror misconduct” due to social media
research, he or she “must” promptly notify the court. 137 “Attorneys must use their
best judgment and good faith in determining whether a juror has acted
improperly; the attorney cannot consider whether the juror’s improper conduct
benefits the attorney.” 138
The DC Bar opines that the determination of “[w]hether and how such
misconduct must or should be disclosed is beyond the scope” of precise ethical
guidance, except in instances “clearly establishing that a fraud has been
perpetrated upon the tribunal.” 139

136. NYRPC 3.5(d).
137. N.Y. City Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2012-2 (2012); see also SOCIAL MEDIA
JURY INSTRUCTIONS REPORT, NYSBA COMMERCIAL AND FEDERAL LITIGATION SECTION (2015).
138. N.Y. City Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2012-2 (2012); see Pa. Bar Assn, Ethics
Comm., Formal Op. 2014-300 (2014) (“A lawyer may be required to notify the court of any
evidence of juror misconduct discovered on a social networking website.”).
139. See D.C. Bar Legal Ethics Comm., Formal Op. 371 (2016).
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7.

USING SOCIAL MEDIA TO COMMUNICATE WITH A JUDICIAL OFFICER

A lawyer shall not communicate with a judicial officer over social media if the lawyer
intends to influence the judicial officer in the performance of his or her official duties.
NYRPC 3.5, 8.2 and 8.4.
Comment: There are few New York ethical opinions addressing lawyers’
communication with judicial officers over social media, and ethical bodies
throughout the country are not consistent when opining on this issue. However,
lawyers should consider that any such communication can be problematic because
the “intent” of such communication by a lawyer will be judged under a subjective
standard, including whether reposting a judge’s posts would be improper.
A lawyer may connect or communicate with a judicial officer on “social
media websites provided the purpose is not to influence the judge, and reasonable
efforts are taken to ensure that there is no ex parte or other prohibited
communication,” 140 which is consistent with NYRPC 3.5(a)(1) which forbids a
lawyer from “seek[ing] to or caus[ing] another person to influence a judge,
official or employee of a tribunal.” 141
It should be noted that New York Advisory Opinion 08-176 (Jan. 29,
2009) provides that a judge who otherwise complies with the Rules Governing
Judicial Conduct “may join and make use of an Internet-based social network. A
judge choosing to do so should exercise an appropriate degree of discretion in
how he/she uses the social network and should stay abreast of the features of any
such service he/she uses as new developments may impact his/her duties under
the Rules.” 142 New York Advisory Committee on Judicial Ethics Opinion 08-176
further opines that:
[A] judge also should be mindful of the appearance created when
he/she establishes a connection with an attorney or anyone else
appearing in the judge’s court through a social network. In some
ways, this is no different from adding the person’s contact
information into the judge’s Rolodex or address book or speaking
to them in a public setting. But, the public nature of such a link
(i.e., other users can normally see the judge’s friends or
connections) and the increased access that the person would have
to any personal information the judge chooses to post on his/her
own profile page establish, at least, the appearance of a stronger

140. Pa. Bar Ass'n Ethics Comm., Formal Op. 2014-300 (2014).
141. NYRPC 3.5(A)(1).
142. N.Y. Advisory Comm. on Judicial Ethics, Op.08-176 (2009).
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bond. A judge must, therefore, consider whether any such online
connections, alone or in combination with other facts, rise to the
level of a “close social relationship” requiring disclosure and/or
recusal.
See New York Advisory Committee on Judicial Ethics Opinion 13-39 (May 28,
2013) (“the mere status of being a ‘Facebook friend,’ without more, is an
insufficient basis to require recusal. Nor does the committee believe that a judge's
impartiality may reasonably be questioned (see 22 NYCRR 100.3[E][1]) or that
there is an appearance of impropriety (see 22 NYCRR 100.2[A]) based solely on
having previously ‘friended’ certain individuals who are now involved in some
manner in a pending action.”).
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APPENDIX – Social Media Definitions
This appendix contains a collection of popular social technologies and terminology, both general
and platform-specific, and is designed for attorneys seeking a basic understanding of the social
media landscape.
A.

Social Technologies
Facebook: an all-purpose platform that connects users with friends, family,
and businesses from all over the world and enables them to post, share, and
engage with a variety of content such as photos and status updates. Founded in
2004, the site now has in excess of 1.5 billion active monthly users.
Instagram: a visually-focused platform that allows users to post photos and
videos. Created in 2010, and later purchased by Facebook, it has
approximately 500 million active monthly users.

LinkedIn: an employment-based networking platform which focuses on
engagement with individuals in their respective professional capacities.
Launched in 2002, it now boasts roughly 100 million active monthly users.

Periscope: a video-streaming mobile application that allows users to
broadcast live video. Created in 2014, and purchased by Twitter shortly
thereafter, it has in excess of 10 million active monthly users.

Pinterest: a platform that essentially functions as a social scrapbook, allowing
users to save and collect links to share with other users. Started in 2010, it has
in excess of 100 million active monthly users, majority of whom are female.

Reddit: a social news and entertainment website where all content is usersubmitted and the popularity of each post is voted upon by the user base itself.
Created in 2005, it has more than 240 million active monthly visitors.

A-38
76670596_3

Snapchat: an image messaging application that allows users to send and
receive photos and videos known as "snaps," which are hidden from the
recipients once the time limit expires. Officially released in September 2011, it
has in excess of 200 million active monthly users.

Tumblr: a microblogging platform that allows users to post text, images,
video, audio, links, and quotes to their blogs. It was created in 2007 and has
more than 500 million active monthly users.

Twitter: a real-time social network that allows users to share updates that are
limited to 140 characters. Founded in 2006, it has more than 315 million active
monthly users.

Venmo: a peer-to-peer payment system where users send money from their
bank or credit/debit card to another member. Introduced in 2009, and acquired
by PayPal in 2013, it handles approximately 10 billion dollars of social
transactions per year.

Waze: a social-based GPS platform that is based upon crowd sourcing of
events such as accidents and traffic jams from its user base. Founded in 2008,
and purchased by Google in 2013, it has 50 million active users.

WhatsApp: a cross-platform instant messaging service that allows users to
exchange text, images, video, and audio messages for free. Launched in
January 2010, and acquired by Facebook in 2014, it now has more than 1
billion users.

B.

Social Terminologies

Add: process on Snapchat of subscribing to another user’s account in order to receive access to
their content. This is a “unilateral connection” that does not provide dual-access to both users’
content or require the second user to expressly approve or deny the first user’s access.
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Automatic Notification: an automatic message sent by the social media platform to the person
whose account is being viewed by another. This message may indicate the identity of the person
viewing the account as well as other information about such person.
Bilateral Connection: a two-way connection between users. That is, for one user to connect with
a second, the second user must expressly accept or deny the first user’s access.
Block: refers to a user’s option to restrict another’s ability to interact with the user and/or the
user’s content on a given platform.
Connections: term used on LinkedIn to describe the relationship between two users, indicated by
varying degrees.
•

1st Degree Connection: those who have bilaterally agreed to share and receive exclusive
content from one another beyond those available to the LinkedIn community at large.

•

2nd Degree Connection: those who share a mutual 1st degree connection but are not
themselves directly connected.

•

3rd Degree Connection: those who share a mutual 2nd degree connection but are not
themselves directly connected.

Cover Photo: a large, horizontal image at the top of a user’s Facebook profile. Similar to a
profile photo, a cover photo is public.
Direct Message: private conversations that occur on Twitter. Both parties must be following one
another in order to send or receive messages.
Facebook Live: a feature on Facebook that allows users to stream live video and interact with
viewers in real-time.
Fan: a user who follows and receives updates from a particular Facebook page. The user must
“like” the page in order to become a fan of it.
Favorite: an indication that someone “likes” a user’s post on Twitter, given by clicking the star
icon.
Filter: an aesthetic overlay that can be applied to a photo or video.
Follow: process of subscribing to another user in order to receive access to their content. This is a
unilateral connection as it does not provide access to one’s own content.
Follower: refers to a user who subscribes to another user’s account and thereby receives access
to the latter’s content.
Following: refers to those accounts that a particular user has subscribed to in order to view
and/or receive updates about the content of those accounts.
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Friend: refers to those users on Facebook who bilaterally agreed to provide access to each
other’s account beyond those privileges afforded to the Facebook community at large. “Friend”
may also create a publicly viewable identification of the relationship between the two users.
“Friending” is the term used by Facebook, but other social media networks use analogous
concepts such as “Follower” on Twitter or “Connections” on LinkedIn.
Friending: The process through which the member of a social media network designates another
person as a “friend” in response to a request to access Restricted Information. “Friending” may
enable a member’s “friends” to view the member’s restricted content.
Geofilter: a type of Snapchat filter that is specific to a certain location or event and is only
available to users within a certain proximity to said location or event.
Handle: a unique name used to refer to a user’s account on a given platform.
Hashtag: mechanism used to group posts under the same topic by using a specific word preceded
by the # symbol.
Home Page: section of Instagram users' accounts where they can see all the latest updates from
those who they are following.
Lenses: used on Snapchat to allow users to add animated masks to their postings and stories.
Like: an understood expression of support for content. The amount of likes received is generally
tied to the popularity of a given post.
News Feed: section of Facebook users' accounts where they can see all the latest updates from
those accounts which they are subscribed to, e.g., their friends.
Notification: a message sent by a given platform to a user to indicate the presence of new social
media activity.
Pinboard: the term used on Pinterest for a collection of “pins” that can be organized by any
theme of a user’s choosing.
Posting or Post: Uploading content to a social media network. A post contains information
provided by the person, and specific social media networks may use their own term equivalent to
a post (e.g., “Tweets” on Twitter).
Privacy Settings: allow a user to determine what content other users are able to view and who is
able to contact them.
Private: state of a social media account (or a particular post) that, because of heightened privacy
settings, is hidden from the general public.
Profile: Accessible information about a specific social media member. Some social media
networks restrict access to members while other networks permit a member to restrict, in varying
degrees, a person’s ability to view specified aspects of a member’s account or profile. A profile
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contains, among other things, biographical and personal information about the member.
Depending on the social media network, a profile may include information provided by the
member, other members of the social media network, the social media network, or third-party
databases.
Public: Information available to anyone viewing a social media network without the need for
permission from the person whose account is being viewed. Public information includes content
available to all members of a social media network and content that is accessible to non-members.
Repin: on Pinterest, where a user saves another’s pin to their own board. Similar to a “retweet”
on Twitter.
Restricted (“private”): Information that is not available to a person viewing a social media
account because an existing on-line relationship between the account holder and the person
seeking to view it is lacking (whether directly, e.g., a direct Facebook “friend,” or indirectly, e.g.,
a Facebook “friend of a friend”). Note that content intended to be “restricted” may be “public”
through user error in seeking to protect such content, through re-posting by another member of
that social media network, or as a result of how the content is made available by the social media
network or due to technological change.
Retweet: a Twitter user sharing another’s “tweet” with their own followers.
Snap: the term used to describe an image posted to the Snapchat platform.
Social Media (also called a social network): An Internet-based service allowing people to share
content and respond to postings by others. Social media may be viewed via websites, mobile or
desktop applications, text messaging or other electronic means.
Social Network: online space consisting of those who personally know one another or otherwise
have agreed to provide them with access to their content.
Social Profile: a personal page within a social network that generally displays posts from that
person as well as the person’s interests, education, and employment, and identifies those accounts
that have access to their content.
Status: the term for a user posting to the user’s own page which is simultaneously published on
the home page of a particular site, e.g., Facebook’s News Feed.
Story: the term used on Snapchat and Instagram for a designated string of images or videos that
only are accessible for a period of 24 hours.
Subreddit: a smaller sub-category within Reddit that is dedicated to a specific topic or theme.
These are defined by the symbol “/r/”.
Tag: a keyword added to a social media post with the original purpose of categorizing related
content. A tag can also refer to the act of tagging someone in a post, which creates a link to that
person’s social media profile and associates the person with the content.
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Timeline: section of Twitter users' accounts where they can see all the latest updates from those
whom they are following.
Tweet: the term for a user’s post on Twitter that can contain up to 140 characters of text, as well
as photos, videos, and links.
Unfollow: the action of unsubscribing from receiving updates from another user.
Unfriending: the action of terminating access privileges as and between two users.
Unilateral connection: a one-way connection between users. That is, a user may connect with a
second without the second user connecting with the first or requiring the second to expressly
approve or deny the first’s request.
Verified: this refers to a social media account that a platform has confirmed to be authentic. This
is indicated by a blue checkmark and is generally reserved for brands and public figures as a way
of preventing fraud and protecting the integrity of the person or company behind the account.
Views: this simply refers to the amount of people who have watched a certain video or story.
Wall: the space on a Facebook profile or fan page where users can share posts, photos and links.
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SOCIAL MEDIA & MATRIMONIAL/FAMILY LAW
SUFFOLK COUNTY BAR ASSOCIATION, NOVEMBER 3, 2017
1. STATISTICS
•

•

81% of the 1,600 members of the American Academy of Matrimonial Lawyers, who
handles divorces, prenuptial agreements, legal separations, custody battles, annulments and
property division, said they have seen a rise in the last five years in the number of cases
using evidence from the Internet
Pew Research Internet Project Social Media Update 2013:
o 73% of online adults use some kind of social networking site, and 42% use multiple
sites
 71% use Facebook
 22% use LinkedIn
 21% use Pinterest
 18% use Twitter
 17% use Instagram

2. COURTS TREATMENT OF PRIVACY AND ELECTRONIC COMMUNICATIONS/SOCIAL MEDIA
•

Courts have been reluctant to extend privacy protections over online information indicating
that there is no reasonable expectation of privacy when it comes to social networking sites
at all
• A number of courts have concluded that divorcing parties may be granted full access to
their spouse’s Facebook and MySpace accounts (including data that is private and/or has
been deleted)
o This can include turning over usernames and passwords to the other spouse or other
spouse’s attorney
• There are not many limitations on the use of electronic communications in court subject to
proper authentication
o Unless it can be shown that the posts were fraudulent, made by somebody else using
your account, or acquired illegally, the posts can likely be used against you in court
• Communications admitted into evidence in court include printouts of emails and text
messages as well as posts from social media sites like Facebook, MySpace, Instagram,
LinkedIn, Twitter, Snapchat, and more
o These posts can provide clues of hidden assets, extramarital affairs, substance
abuse, and other issues that can affect the outcome of a divorce, custody, or alimony
proceeding
3. HOW ELECTRONIC COMMUNICATIONS CAN BE USED IN COURT
• Many family law attorneys use Facebook as a place to start when gathering evidence during
a divorce/custody/alimony proceeding

o It is no longer necessary to hire a private investigator to look into the opposing party
to gather information
o There is no longer a battle of “he said, she said”
 Posts on social media (as well as emails and text messages) are direct
evidence of a party’s thoughts and behaviors as s/he is transmitting this
information him/herself
• Social Media data can be used to establish:
o A person’s state of mind
o Where a person was on a particular day or at a particular time
o Collaboration between two parties
o Contradiction of statements made in court or in pre-trial disclosures
Examples:
• If a spouse says he is undergoing substance abuse treatment but he posts a photo or is
tagged in a photo on Facebook showing him drinking alcohol at a Christmas party, that can
be used against him in a child custody case
• If a spouse is seeking alimony by claiming she is unable to work and it is found that she
has posted for interviews on LinkedIn and posted pictures of or statuses about expensive
purchases on Facebook, this can be used against her
• A spouse claims she is permanently disabled and needs alimony/spousal support, yet is
posting photos on Facebook of her salsa dancing on the weekends, checking in at yoga
studios, and river rafting during the summer
• A spouse claims to be unemployed living with his parents, when social media evidence
revealed a cruise, new truck, and claim of $100,000/year income on a dating site
4. LAWYERS’ ADVICE TO CLIENTS GOING THROUGH DIVORCES
• Social media can be helpful to find information against your spouse; however, your spouse
can also use your information against you
• Lawyers should ask their clients for all social media used by their client as well as what
their client knows their spouse uses
o It is important for lawyers to be aware of the information that can be used against
their client and to anticipate how to handle/refute that evidence
o Lawyers advise their clients:
 Deactivate/shut down Facebook pages
 Do not delete individual posts – this can lead to spoliation of evidence
 Check your privacy settings, but also be aware that Facebook and its
members can still access your information even if you think you have set
the highest privacy settings
 Make sure all of your Facebook “friends” are really friends
 Do not post anything in a moment of anger/frustration
 Do not attempt to hack into your spouse’s social media accounts
• Your lawyer can likely obtain whatever information is “private” or
which you cannot obtain on your own
 Do not “friend” your spouse on social media networks under false pretenses
 Do not install apps on a spouse’s phone that illegally intercept or transmit
duplicate texts form the spouse’s phone to the client’s phone
 Do not install spyware on a family computer to uncover the online activities
of a spouse
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•

Spyware is difficult to detect, so do not accept a smartphone as a gift
during a divorce proceeding and do not leave a smartphone
unattended
• Have clients call their cellphone provided to ensure that location
services are not enabled
o GPS services should only be enabled on a phone for
emergency situations
 Change the usernames and/or passwords to accounts that your spouse may
know
 Create a new email account that your spouse does not know about solely for
attorney-client communications
5. EXAMPLES: CASE LAW; ETHICS OPINIONS
• Matter of Melody M. v. Robert M., 103 A.D.3d 932 (3d Dep’t 2013):
o An appellate court affirmed a decision to impose an order of protection against a
mother who called the parties’ oldest child an “asshole” on Facebook
o Her social media conduct was a factor that led to her loss of joint custody
o The father, described as “stable and nurturing,” was awarded sole custody
• Matter of Rutland v. O’Brien, 143 A.D.3d 1060 (3d Dep’t 2016):
o A court awarded the father sole legal custody of the children, citing the parent’s
ongoing conflict
o The mother regularly communicated with the parties’ daughter via Facebook,
sending messages that disparaged the father (alienating behavior)
o The mother argued that these messages were inadmissible in court but the court
rejected this argument finding that the father was able to access the mother’s
Facebook through their son’s iPad without entering a password
• A.D. v. C.A., 50 Misc. 3d 180 (Westchester Co., Aug. 13, 2015):
o Courts can require litigants to hand over his or her posts if they are material and
relevant to the issue at hand
o In a custody dispute, the father challenged the amount of time the mother spent with
their child since the child’s birth through the commencement of the matrimonial
action
o The mother, a medical doctor and psychiatrist, often traveled outside of NYC for
work
o The father sought to introduce her Facebook posts and photos into evidence to show
how much time the mother spent away from the child
o The court ordered that, because the issue of the amount of time the mother spent
with the child was material and relevant to the issue of custody, the mother produce
“printouts of her Facebook postings depicting or describing her whereabouts,
outside the New York City area, from the time of the child’s birth through the
commencement of the proceeding, whether of her alone, or together with the
parties’ child”
• Baidoo v. Blood-Draku, 48 Misc. 3d 309 (New York Co., March 27, 2015):
o Justice Matthew F. Cooper, J.S.C., permitted a wife to serve her husband with a
summons with notice by sending it to him through Facebook private messenger
o After the wife was able to show that she could not locate the husband, the last
known address she had for him was in 2011, she was not aware of any place of
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•

•

•

•

employment, she hired a private investigator to locate him, and that she had
communicated with him through Facebook in the past, Justice Cooper concluded
that the wife’s attorney could log into her Facebook and identify himself to the
husband before private messaging the summons
Boudakian v. Boudakian, 240 N.Y.L.J. 123 (Queens Cty., 2008):
o The wife took a computer that was kept in the home to a computer expert, who
cloned the hard drive
o The wife then discovered, among other things, pornographic videos that the
husband had filmed in the marital residence and saved on the hard drive
o The court determined that because the wife knew the password and the family had
used the computer, she was permitted to access its contents, even if doing so
required the assistance of a computer expert
Gurevich v. Gurevich, 886 N.Y.S.2d 558 (Kings Cty., 2009):
o The wife retrieved emails from the husband’s email account by using the password
he had provided to her during the marriage but had not changed until almost two
years after the commencement of the divorce action
o The court determined that the emails could not be excluded pursuant to CPLR
§4506 as having been obtained through eavesdropping, because the stored emails
were no longer “in transit” when she retrieved them and there was no basis for the
husband’s claim that the commencement of the divorce case provided an “implied
revocation” of the wife’s right to use the husband’s password to access his emails
Byrne v. Byrne, 650 N.Y.S.2d 499 (Kings Cty., 1996):
o The wife secured a laptop owned by the husband’s employer that was regularly
used in the marital residence, including by the children
o The wife did not copy the hard drive, but instead turned the computer over to her
attorney
o The court determined that it was appropriate for the wife to secure the computer in
an effort to obtain the electronically stored information (ESI) contained thereon,
because a family computer’s memory is akin to a file cabinet contained in the
residence for which she would be entitled to retrieve anything that is not otherwise
protected by the attorney-client privilege
Parnes v. Parnes, 915 N.Y.S.2d 345 (3d. Dep’t 2011):
o The court determined that the husband waived the privilege with respect to an
attorney-client communication that was left on a desk located in a common area of
the house
Crocker C. v. Anne R., 26 N.Y.S.3d 724 (Kings Cty., 2015):
o An adverse inference was drawn against the husband who asserted the Fifth
Amendment privilege when asked about the purchase and installation of spyware
on his wife’s cell phone
New York County Lawyer’s Association: Ethics Opinion 745 addresses how to advise a
client on posts on social media websites
o The opinion states that attorneys may advise their clients to activate the highest
security settings available
o An attorney may further review a client’s social media profile(s) and offer advice
on how content may be received by adversaries and how that content might be used
by the opposing side in a case
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o The Opinion goes on to state that there is no ethical bar to advising a client to
remove damaging material from his/her profile, provided that the material is
preserved in cyberspace or on the user’s computer
 While this Opinion indicates that “removal advice” is not an ethical
violation, attorneys need to consider and determine whether doing so in a
particular case may violate spoliation laws
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Matrimonial Law
The Time Has Arrived for Covering
Genetic Materials in Prenups
BY MICHAEL STUTMAN
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Social Media
In Divorce and
Family Law: A Trap
For the Unwary
BY HARRIET NEWMAN COHEN
AND AMANDA LAIRD CREEGAN
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These breakthroughs in technology have allowed procreation
to be delayed and are even well
along the path to allow the creation of designer infants. The
science and industry of making
babies obviously involves a multitude of issues, but attorneys
need to be particularly mindful
about the rights to or ownership
of genetic matter in the form
of an embryo that has been
formed outside of the human
body.
The general course of events
from which these issues are
born has a couple deciding to
create an embryo or embryos
in vitro. Usually more than one
of the created embryos are
implanted in the mother and the
rest are cryogenically stored.
These stored embryos may be
used in the event of an unsuccessful pregnancy, or to have
more children, or just to keep
options open. These unused
embryos can give rise to disputes as to their ownership, use
and disposition. Often there are
contracts entered into between
the donors of the genetic material used to create the embryos
and the storage facility which
is holding the embryos or the
enterprise which helped create
the embryos in the first place.
These agreements, which are
not drafted by the couple,
can be the source of difficulty
later on.
The scope of the situation
is only now being realized.
Although there has been no
collection of data, the United
States has hundreds of clinics
providing fertility services to
tens of thousands of couples
every year. It is estimated that
there are already well over
500,000 frozen embryos in the
United States and that number
is growing rapidly. Depending
on your jurisdiction, these
frozen embryos are people or
property or something else. Different classifications give way to
different legal constructs which
are applied in the resolution of
disputes with respect to these
things.
New York and many other
U.S. jurisdictions classify an
embryo as property and, as
such, disputes are resolved
under one of three possible
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here is nothing surprising
in the statement that surrogate parenting and the
business of assisting people
conceive and create children
are growth industries around
the world. As technological
advances shrink the distance
between people, that “progress”
has helped people find alternatives to bearing or creating their
own children.

jurisprudential constructs:
a contract approach, a “contemporaneous mutual consent” approach or a balancing
approach. New York applies the
contract approach.
The seminal decision in
New York was rendered nearly
20 years ago by the Court of

Depending on your jurisdiction, these frozen embryos are people or property or something else.
Different classifications
give way to different
legal constructs which are
applied in the resolution
of disputes with respect to
these things.
Appeals in the matter of Kass
v. Kass, 91 N.Y.2d 554 (1998).
The Supreme Court had disregarded the contents of a
contract between the assisted
reproductive technology facility
and the parties. It was decided
that because a woman had the
sole right to terminate the pregnancy, then the converse must
also be true—she has the sole

right to create the pregnancy.
Although the application of
the contract terms would have
required the destruction of the
unused embryos, the Supreme
Court decided that the woman
could do with them what she
wants. The Appellate Division
reversed and its decision was
upheld by the Court of Appeals,
which recognized the faulty
logic of the Supreme Court.
The woman’s right to terminate
a pregnancy is based upon her
right of privacy and control of
her own body, which is paramount over the rights of a nonviable fetus. These are not the
same concerns that are presented in a dispute over an embryo
which is sitting in a freezer.
In discussing its adoption of
the contract construct for the
resolution of these disputes, the
court in Kass stated:
While the value of arriving
at explicit agreements is
apparent, we also recognize
the extraordinary difficulty
such an exercise presents.
All agreements looking to
the future to some extent
deal with the unknown.
Here, however, the uncertainties inherent in the IVF
process itself are vastly
complicated by cryopreservation, which extends the
viability of pre-zygotes
indefinitely and allows

time for our minds, and
circumstances, to change.
Divorce; death, disappearance or incapacity of one
or both partners; aging; the
birth of other children are
but a sampling of the obvious changes in individual
circumstances that might
take place over time.
Interestingly, the contracts
that are entered into by the
parties are most often not prepared by counsel experienced
in family-related matters, but are
more likely than not drafted by
counsel for the physicians and/
or the cryopreservation facilities with significant input from
counsel for their liability insurance carriers. These contracts
are, not surprisingly, many
pages long, not written in plain
English, and are presented to
the couple without any opportunity to seek counsel or give
consideration to what the future
may bring. Indeed, an argument
can be made that each party
should have their own counsel,
as their interests, while at the
moment perfectly aligned, can
easily become divergent. For
example: What if a purportedly
inconsequential genetic anomaly is discovered? Who gets to
decide whether that embryo
can be used? Or what happens
if technology advances to the
point where it can
» Page 13

The Separate Property Credit in Divorce Actions
BY ELLIOT J. WIENER

R

ules that grant discretionary authority to the court promote
flexibility at the price of uncertainty and expense. The history
of the separate property credit provides a vivid example of this
dilemma, offering shifting and uncertain rules that make counseling
a client difficult and costly.

Marital Residence
The Equitable Distribution
Law is founded on the principle that “separate property”—
property “acquired before marriage” or “by bequest, devise,
or descent, or gift from a party
other than the spouse”—“shall
remain such.” DRL §236(B)(1)(d)
and (5)(b).
Since the dawn of the EDL,
courts have interpreted this
principle to warrant, upon
divorce, reimbursement to a
party who contributes sepa-

rate property to acquire a residence irrespective of the form
in which title is taken. Duffy v.
Duffy, 94 A.D.2d 711 (2d Dept.
1983); Parsons v. Parsons, 101
A.D.2d 1017 (4th Dept. 1984);
Nalbandian v. Nalbandian, 135
A.D.2d 621 (2d Dept. 1987);
Lisetza v. Lisetza, 135 A.D.2d
20 (3d Dept. 1988); Lolli-Ghetti
v. Lolli-Ghetti, 165 A.D.2d 426 (1st
Dept. 1991); Pauk v. Pauk, 232
A.D.2d 386 (2d Dept. 1996); Judson v. Judson, 255 A.D.2d 656 (3d
Dept. 1998); Murphy v. Murphy,
4 A.D.3d 460 (2d Dept. 2004);
Juhasz v. Juhasz, 59 A.D.3d

1023 (4th Dept. 2009); WyserPratte v. Wyser-Pratt, 68 A.D.3d
624 (1st Dept. 2009); Fields v.
Fields, 15 N.Y.3d 158, 165-66
(2010).
This principle also applies to
separate property that is rolled
over into successive purchases.
Cunningham v. Cunningham, 105
A.D.2d 997 (3d Dept. 1984); LolliGhetti, supra.

N.Y.2d 369 (1994) (payment of
marital debts).

Standard of Proof
Uncertainty arises, however,
because the standard of proof for
a credit in a marital residence is
unclear. In Shkreli v. Shkreli¸142
A.D.3d 546 (2d Dept. 2016), the
husband was denied a separate
property credit in
» Page 13

e live in the information explosion and “social media” age
in which websites and applications enable users to share
information and network with other users. Despite life altering social media blunders, people continue to use social media with
abandon, to document and share all aspects of their life—the good
and the bad.
Cour t of Appeals, Social
Along with the blessings of the
Internet have come the pitfalls. Media and Evidence.
On June 27, 2017, the Court of
Private lives have been exposed
and damaged. Persons have been Appeals addressed the question
of “how a party may authentisubjected to cyberbullying.
As matrimonial attorneys, cate a printout of a digital image
we need not only to be aware found on a social media webof the joys, but also of the pit- site.” People v. Price, 2017 N.Y.
falls of social media. They are LEXIS 1694, 11, 2017 NY Slip Op
so perilous that it is essential to 05174 (2017) (Rivera, J., concuradd a cautionary discussion on ring). In Price, six members of the
the topic of social media use to Court of Appeals (one judge did
the matrimonial lawyer’s intake not take part) agreed that the
checklist. “Have you hit the ‘post’ prosecution did not sufficiently
button recklessly or in anger?” authenticate a photograph of the
“Are you aware of the unintended defendant holding a gun which
consequences that may ensue if was admitted into evidence
you can’t restrain yourself from during the defendant’s criminal
doing so in the future?” “Do you trial for robbery, and reversed
agree to refrain from problematic an order of the appellate division
posts?” And finally, the reminder, that had affirmed the holding
“Don’t post or tweet anything that below. Id. The photograph was
you wouldn’t want published on obtained from an alleged social
the front page of the New York media profile of defendant’s on a
Times.” Imagine the shock and website titled “BlackPlanet.com.”
Judge Leslie E. Stein, on behalf
distress when the 10 high school
students who posted sexually of four judges, wrote the majority
and racially charged provoca- opinion in which she examined
tive social media posts found the rules for laying a proper
their acceptances to Harvard foundation of a photograph
rescinded. Hannah Natanson, and applied that to the photo“Harvard Rescinds Acceptanc- graph at issue here which was
es for At Least Ten Students for obtained from a social media
Obscene Memes,” The Harvard website. Judge Stein noted that
Crimson (June 5, 2017). Antho- the prosecution failed to proffer
ny Weiner’s “private” message any evidence that would “actushowing a lewd photograph of ally demonstrate that defenhimself that inadvertently went dant was aware of—let alone
to the public on Twitter led to his exercised dominion or control
political demise and the demise over—the profile page in quesof his marriage. Bianca Bosker, tion.” Id. at 10. Specifically, Judge
“The Twitter Typo That Exposed Stein wrote:
Anthony Weiner,” Huffpost
… notably absent was any
(June 7, 2011).
evidence regarding whether
This article discusses a samdefendant was known to use
pling of recent matrimonial
an account on the website
cases in which New York courts
in question, whether he had
handling family matters have
ever communicated with
addressed the use and misuse of
anyone through the account,
social media by litigants and their
or whether the account
consequences as well as cybercould be traced to electronic
bullying, a word to the wise about
devices owned by him. Nor
“apps,” and other incidental
did the People proffer any
thoughts. We start off, however,
evidence indicating whether
with a Court of Appeals case that
the account was password
may prove useful in trying to get
protected or accessible
a picture on a social media site
by others, whether noninto evidence.
account holders could post
pictures to the account, or
whether the website permitted defendant to remove
HARRIET NEWMAN COHEN is a mempictures from his account
ber and AMANDA LAIRD CREEGAN is
if he objected to what was
an associate in Cohen Rabin Stine
depicted therein.
Schumann. Ms. Cohen is the coauthor of “The Divorce Book for Men
and Women, a Step-by-Step Guide to
Gaining Your Freedom Without Losing Everything Else” (Avon Publishers,
1994).

Id. at 9-10.
The concurring opinion, written by Judge Jenny Rivera, held
that to authenti» Page 12

Other Forms of Property
The credit is not restricted
to marital residences. Coffey v.
Coffey, 119 A.D.2d 620 (2d Dept.
1986) (certificates of deposit);
Lauricella v. Lauricella, 143
A.D.2d 642 (2d Dept. 1988) (savings bonds); Burns v. Burns, 193
A.D.2d 1104 (4th Dept. 1993),
modified on other grounds, 84

ELLIOT J. WIENER is a partner and chairman of the matrimonial and family
law practice at Phillips Nizer. He is a
Fellow of the American Academy of
Matrimonial Lawyers, and a member
of the NYSBA Family Law Section and
its Executive Committee, and a member
of the International Academy of Matrimonial Lawyers.
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Parental Alienation During and After Divorce
BY ARLENE G. DUBIN
AND REBECCA A. PROVDER

B

A parent may even deliberately
strive to alienate the child from
the other parent and undermine
their relationship. “Parental alienation” is the manipulation of a
child into having unwarranted
fear, hostility, or dislike towards
a parent. This article will address:
(1) general factors considered in
custody cases; (2) the elements
of parental alienation; (3) legal
consequences of parental alienation; and (4) the deleterious
impact of parental alienation on
children.

Custody Overview
The prevailing consideration
in custody cases is the best interests of the child. McKinney’s
Consolidated Laws of New York,
Dom. Rel. §240 (2010); Eschbach
v. Eschbach, 56 N.Y.2d 167 (1982);
Merlis v. Merlis, 253 A.D.2d 799
(2d Dept. 1998). In assessing
the best interests of the child,
the court examines the totality
of the circumstances. Carrasquillo v. Cora, 60 A.D.3d 852 (2d
Dept. 2009); Zafran v. Zafran,
306 A.D.2d 468 (2d Dept. 2003).
Among the circumstances that
are scrutinized include: the quality of the home environment, the
guidance each parent provides
for the child, the ability of each
parent to provide for the child’s
emotional and intellectual development, the ability of each parent to financially provide for
the child, the relative fitness of
each parent, the child’s primary
caretaker, and any existing custodial arrangement. Melissa C.D.
v. Rene I.D., J.R., 117 A.D.3d 407
(1st Dept. 2014); Palmer-Cardona
v. Cardona, 63 A.D.3d 1162 (2d
Dept. 2009); Esposito v. Shannon, 32 A.D.3d 471 (2d Dept.
2006).
ARLENE G. DUBIN and REBECCA A.
PROVDER are partners in the matri-

monial and family law practice group
of Moses & Singer.

Depending upon age and maturity, a child’s preferences also
may play a significant role in a
custody determination. A child’s
expressed wishes, however, are
not determinative. Melissa C.D.,
supra. Rather, they are entitled
to great weight. Id.
In addition to the aforementioned factors, the effect that an
award of custody to one parent
might have on the child’s relationship with the other parent is considered by courts. James Joseph
M. v. Rosana R., 32 A.D.3d 725 (1st
Dept. 2006); Young v. Young, 212
A.D.2d 114, 118 (2d Dept. 1995).
For example, in Bliss, on Behalf of
Ach v. Ach, the court determined
that the best interests of the child
would be served by awarding primary custody to the mother. 56
N.Y. 2d 995 (1982). In reaching this
decision, an important consideration was the court’s finding that
the father would attempt to minimize the mother’s role if he was
awarded custody. Id. Similarly,
in Neuman v. Neuman, the court
awarded residential custody to
the father, in part based upon its
determination that he was more
likely to abide by the visitation
schedule and foster a relationship
with the other parent. 19 A.D.3d
383 (2d Dept. 2005).

Parental Alienation
It is well settled that parental
alienation of a child “is an act so
inconsistent with the best interests of the children as to, per se,
raise a strong probability that the
[offending parent] is unfit to act
as the custodial parent.” Halioris
v. Halioris, 126 A.D.3d 973 (2d
Dept. 2015); Jarlost v. Carden,
124 A.D.3d 968 (3d Dept. 2015
); Matter of Bennett v. Schultz,
110 A.D.3d 792 (2d Dept. 2013).
Although parental alienation is
not a new phenomenon, it continues to be encountered in recent
cases.
Parental alienation may occur
in varying degrees. On the less-
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admouthing of one party by the other party often is an unfortunate by-product of divorce. When child custody is involved,
however, the denigration of one parent by the other parent may
have devastating legal and psychological consequences.

er side of the spectrum, it may
involve one parent speaking
badly or criticizing the other
parent directly to, or in front
of, the children. Typical statements include, mom or dad
“doesn’t love you anymore,”
“is breaking up the family,” “is
keeping all the money and so
we have none.” The parent also
may share details of the divorce
proceeding with the child and/
or blame the dissolution of the
marriage on the other parent.
Consequently, the negative commentary undermines the child’s
relationship with the other parent.
In other cases, one parent may
actively attempt to influence the
child to share his or her negative views of the other parent.
Taken further, a parent may try
to impede or block altogether
their child’s telephone communication or access time with the
other parent.
At the extreme level, parental
alienation can culminate in false
allegations of verbal, physical,
or sexual abuse. The alienating
parent may falsely accuse the
other parent of abuse or exaggerate incidents that occurred
and attempt to brainwash the

child into believing the abuse
took place.
Parental alienation may be
difficult to prove. In order to
assist with the fact finding, a
court has the discretion to order
a forensic evaluation in custody
and visitation matters. In C.S. v.
A.L., the court recognized that
the “value of the essential role
played by the court-appointed
neutral forensic psychologist

Divorces between parties
come to an end. Parental
alienation, however, may
leave a lasting rupture in
families.
is now so well-recognized that
such an appointment is essentially required in any custody
litigation where there are serious
questions of parental fitness.” 55
Misc.3d 1212(A) (N.Y. Family Ct.,
Bronx County 2017). The court in
C.S. v. A.L. proceeded, over the
objections of one party, to direct
a forensic evaluation to help in
its examination of whether parental alienation existed where the

mother’s visits with her child
steadily deteriorated and eventually ceased. Id.

Legal Consequences
Courts may impose various
remedies and deterrents in cases
involving parental alienation.
Among the remedies include the
authority to change custody, financial repercussions, and contempt.
Change of Custody. As the
result of parental alienation, a
change in custody may ensue.
Where there has been a change
in circumstances that adversely
affects the child’s best interests,
a court may modify the existing
custodial arrangement. Matter of
Deuel v. Dalton, 33 A.D.3d 1158
(3d Dept. 2006); Matter of Peck
v. Bush, 35 A.D.3d 1118 (3d Dept.
2006). Moreover, a continued deterioration in the parties’ relationship may be a sufficient change in
circumstances to modify a prior
order of custody. Matter of Rosario WW v. Ellen WW, 309 A.D.2d
984 (4th Dept. 2006); Matter of
Adams v. Franklin, 9 A.D.3d 544
(3d Dept. 2004). For example, in
Posporelis v. Posporelis, the court
modified a prior agreed-upon
order of joint legal and physical
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custody by awarding the wife
sole custody. 41 A.D.3d 986 (3d
Dept. 2007). This decision was
premised upon the court’s finding
that the father behaved in a manner so as to alienate the parties’
child from the mother, as well as
that he denied that he exhibited
alienating behavior and refused
counseling. Id.
Likewise, in Greene v. Robarge,
the court upheld the modification of the custodial agreement
from joint custody, with primary
physical custody to the mother,
to an award of sole custody to the
father due to the mother deliberately undermining his relationship with the children. 104 A.D.3d
1073 (3d Dept. 2013). In Greene,
the mother interfered with the
father’s parenting time with the
children and vilified the father to
the children. She instructed the
children to rip up notes from their
father, stating that there was no
room in the apartment. In another
instance, shortly after the father
arrived, the mother hung up a
“Stop Domestic Violence” sign
on her home with the help of
the children. The court-appointed forensic evaluator testified
that the children appeared to
have been brainwashed by the
mother into believing that their
father was “mean” and that his
decision to leave the relationship
also constituted an abandonment
of them.
The focus in a change of custody proceeding remains the best
interests of the child. Therefore,
a change in custody is not warranted in and of itself due to
parental alienation. For example,
in Lew v. Sobel, the court upheld
the denial of the father’s application to change custody despite
the mother’s interference with
his visitation. 46 A.D.3d 893 (2d
Dept. 2007). In making this determination, the court found that,
despite the presence of parental
alienation, a change in custody
was not in the children’s best
interests where their relationship
with the mother was so strong
that it would have been harmful
to the children to change custody.
Id. Rather, a change in custody is
only warranted if the totality of
the circumstances warrants the
modification in the child’s best
interests. Id.
Moreover, while a parent’s
unilateral suspension of visitation is a factor in determining a
change of custody, the underlying
reason for the suspension will be
considered. For example, in Kelly
v. Sanseverino, the
» Page 13
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Accessing and Using
A Spouse’s ESI in a Divorce
BY KELLY FRAWLEY
AND EMILY POLLOCK

W

ith the multiple devices used by families, from smartphones to
laptops to tablets, as well as the many storage options available for the information transmitted through and accessed
by those devices, managing issues relating to electronically stored
information (ESI) is an important part of family law practice.

Most practitioners have had
experience with a client who has
obtained an email or a text message showing that her spouse is
having an affair, or a client who is
convinced that the smoking gun
that will prove that his spouse is
secreting funds and hiding assets
is available on her computer.
In instances where a client
has obtained ESI directly—e.g.,
emails, photos, text messages—
or has obtained a device containing ESI—e.g., a computer—
the analysis for whether and to
what extent the client is permitted to use such ESI in a divorce
case hinges on whether the client had legitimate access to the
device, its contents and/or the
account from which the information was retrieved. These
situations are distinguished
from cases like Schrieber v.
Schrieber, 904 N.Y.S.2d 886
(Kings Cty. 2010) and Etzion v.
Etzion, 796 N.Y.S.2d 844 (Nassau Cty. 2005), which provide
the protocol for seeking ESI
through discovery. Instead, clients who have obtained ESI are
not requesting the production
of information through discovery, but are seeking to present
to the court information that
they have obtained through
another means.
In Boudakian v. Boudakian,
240 N.Y.L.J. 123 (Queens Cty.)
2008), for example, the wife
took a computer that was
kept in the home to a computer expert, who cloned the
hard drive. The wife then discovered, among other things,
pornographic videos that the
husband had filmed in the
marital residence and saved
on the hard drive. The court
determined that because the
wife knew the password and the
family had used the computer,
she was permitted to access
its contents, even if doing so
required the assistance of a
computer expert. The fact
that the husband accessed an
email account on the computer
in question that was password
protected did not impact the
court’s analysis.
Similarly, in Gurevich v.
Gurevich, 886 N.Y.S.2d 558
(Kings Cty. 2009), the wife
retrieved emails from the husband’s email account by using
the password he had provided
to her during the marriage but
had not changed until almost
two years after the commencement of the divorce action.
The court determined that the
emails could not be excluded
pursuant to CPLR §4506 as
having been obtained through
eavesdropping, because the
stored emails were no longer
“in transit” when she retrieved
them and there was no basis
for the husband’s claim that the
commencement of the divorce
case provided an “implied revocation” of the wife’s right to
use the husband’s password
to access his emails.
The issue of whether the
ESI was legally obtained if the
spouse’s password was not
known to the client during the
marriage but is easily guessed,
like the spouse’s favorite sports
team or, ironically, the parties’
KELLY FRAWLEY and EMILY POLLOCK
are partners in the matrimonial and
family law practice of Kasowitz Benson Torres in New York.

wedding anniversary, remains
unaddressed. In Parnes v.
Parnes, 915 N.Y.S.2d 345 (3d
Dep’t 2011), the wife obtained
communications between the
husband and his counsel by
rifling through the papers on
her husband’s desk, finding
the username and password
the husband had created for a
new email account, and accessing the emails in that account.
The Appellate Division, Third

In instances where a
client has obtained ESI
directly or has obtained
a device containing ESI,
the analysis for whether
and to what extent the
client is permitted to use
such ESI in a divorce case
hinges on whether the
client had legitimate
access to the device, its
contents and/or the account from which the information was retrieved.
Department, agreed that the
husband had gone to sufficient
lengths to keep those emails on
his computer confidential such
that he had not waived the
attorney-client privilege, but
the court was not required to
rule on whether the wife would
have been able to use such
email communications if they
were not privileged attorney
communications.
If the client has collected a
device, the inquiry should be
whether he had legal access to
that device—whether it was a
device that was historically
used by the family or just by
the other spouse; or was maintained in the home or outside
the home. In Byrne v. Byrne,
650 N.Y.S.2d, 499 (Kings Cty.
1996), the wife secured a laptop owned by the husband’s
employer that was regularly
used in the marital residence,
including by the children. The
wife did not copy the hard
drive, but instead turned the
computer over to her attorney.
The court determined that it
was appropriate for the wife
to secure the computer in an
effort to obtain the ESI contained thereon, because a
family computer’s memory is
akin to a file cabinet contained
in the residence for which she
would be entitled to retrieve
anything that is not otherwise
protected by the attorney-client privilege. Accordingly, the
court ordered that the memory
files on the computer would be
downloaded, an inventory of
the materials would be provided to parties’ counsel, the
husband would have an opportunity to assert privilege claims
if appropriate, and anything not
subject to a resulting protective order would be released
to both parties.
To avoid challenges to the
collected ESI, the best practice
is to obtain the consent of the
other side, or a court order,
before cloning a device’s hard
drive, as occurred in Byrne.
Even if it seems likely that

the cloning is permissible, as
in Boudakian, it is preferable
not to risk that the information
would be suppressed if the court
later determined that it was not.
Having a jointly-retained expert
perform the cloning also helps
to allocate the costs and provide a mechanism to prevent
the disclosure of privileged
information.
It is not clear how a court
would view ESI retrieved from
a storage source that is disconnected from the device like an
external hard drive, networkattached storage, or cloud service. It seems likely that the “file
cabinet” analogy from Byrne
would apply, permitting the use
of documents that were easily
accessed on shared drives or
on drives that the client could
access directly.
Regardless of the source, if ESI
is a communication between the
client’s spouse and his counsel,
the client should be advised that
the ESI is inadmissible unless the
spouse has waived the attorneyclient privilege, as in Parnes, 915
N.Y.S.2d at 348, where the Third
Department determined that the
husband waived the privilege
with respect to an attorney-client
communication that was left on a
desk located in a common area of
the house. The client should not
obtain or review any privileged
communications, and any such
communications that a client
provides to counsel should be
wholly disregarded.
New York ESI cases often
include analyses of the related
criminal law provisions. Clients
who illegally obtain ESI should
understand the potential criminal implications they might
face, and clients whose ESI has
been illegally obtained should
understand how best to capitalize on that in the litigation.
For example, invoking the Fifth
Amendment privilege in a civil
proceeding may cause the court
to draw an adverse inference, as
occurred in Crocker C. v. Anne R.,
26 N.Y.S. 3d 724 (Kings Cty. 2015),
where an adverse inference was
drawn against the husband who
asserted the Fifth Amendment
privilege when asked about the
purchase and installation of spyware on his wife’s cell phone.
A client may want to consult a
criminal law attorney if he has
purchased and/or installed spyware, or has otherwise unlawfully accessed his spouse’s
ESI.
Practitioners should also consider whether it is in a client’s
interest to reveal ESI that the client has collected, even if it was
lawfully obtained. For example,
if the client is concerned about
her spouse’s stability in a custody proceeding and is able to
access his emails because he has
not changed his password, it may
not make sense to reveal communications she has seen, risking
that he will change his password
and prevent ongoing monitoring. Further, if such access is
revealed, the court might have
a negative impression of her
for snooping on her spouse. It
is important to weigh whether
the benefit of revealing ESI—
even if admissible—outweighs
the potential adverse impact of
doing so.
Counsel should highlight for
matrimonial clients the potential
concerns relating to the acquisition by their spouse of the client’s ESI as early in the divorce
process as possible by suggesting that they change their passwords, know which devices are
linked to shared storage sources
(e.g., the cloud), and establish a
new email account that is webbased, especially for attorneyclient communications.
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cate a photograph obtained from
a social media website there should
be two levels of authentication: (1)
is the print out an accurate representation of the web page; and
(2) is the web page in the dominion and control of the defendant
allowing him to post on it. Id. at
18 (Rivera, J., concurring). While
the test differed, the holding
did not.
Price is an important case
in that it provides guidance to
the practitioner as to how to
authenticate a posting or a picture obtained from a social media
website—something that matrimonial and family law practitioners are confronting more often
these days.
The Court as Parens Patriae
Has Restrained Parents from
Posting Demeaning Posts on Facebook about Children; the Courts
Have Also Issued Orders of Protection Prohibiting the Abuse of
Adults Where Appropriate.
Litigants have been known to
take to social media sites to disparage, harass or demean their
partners or children. Courts have
exercised their powers to stop
such negative use of social media
in the following and other cases.
In Matter of Melody M. v. Robert M., 103 A.D.3d 932 (3d Dep’t
2013), an appellate court affirmed
a decision to impose an order of
protection against a mother who
called the parties’ oldest child an
“asshole” on Facebook. Id. at 934.
If the mother violated the order of
protection, she would be held in
contempt. Her social media conduct was a factor that led to her
loss of joint custody. The father,
whom the appellate court called
“stable and nurturing,” became
the sole custodian. Id.
In Matter of Driscoll v. Oursler,
146 A.D.3d 1179 (3d Dep’t 2017), a
mother who had a history of disparaging the father and his new
family on Facebook, but apparently not the parties’ own child, fared
somewhat better. While the Family
Court judge scolded and prohibited her from “‘posting on Facebook, Twitter, or any other social
media [s]ite any mention’ of the
child, the father ‘or any members
of their household,’” id. at 1181,
the appellate court reversed the
prohibition against her posting
communications about the child
whom she had never previously
disparaged. Id. at 1183.
Cyberbullying.
When it comes to “cyberbullying” (the right to be safe from
bullying), competing interests collide. As Judge Victoria A. Graffeo,
reasoned for five members of the
New York Court of Appeals (two
dissents):
Under the Free Speech Clause
of the First Amendment, the
government generally “has no
power to restrict expression
because of its message, its
ideas, its subject matter, or
its content.” Consequently,
it is well established that
prohibitions of pure speech
must be limited to communications that qualify as
fighting words, true threats,
incitement, obscenity, child
pornography, fraud, defamation or statements integral to
criminal conduct. Outside of
such recognized categories,
speech is presumptively protected and generally cannot
be curtailed by the government.
Yet, the government unquestionably has a compelling
interest in protecting children
from harmful publications
or materials. Cyberbullying
is not conceptually immune
from government regulation,
so we may assume, for the
purposes of this case, that the
First Amendment permits the
prohibition of cyberbullying
directed at children, depending on how that activity is
defined.
People v. Marquan M., 24 N.Y.3d
1, 7-8 (2014).
In Marquan M., a high school
boy, the defendant, had created
an anonymous Facebook page on
which he had posted photographs
of his high-school classmates with
detailed descriptions of their
sexual lives and practices. Id. at
6. He was charged with cyberbullying under an Albany County
local law. He had pled guilty to
one count of cyberbullying, but he
had preserved his right to raise
the constitutional rights issue
on appeal. The Court of Appeals
reversed and found the Albany
County local law provision that
outlawed cyberbullying against
“any minor or person” situated
in the County was too broad, and,
therefore, unconstitutional. Id.1
The law did not adequately reflect
that the intent of the law was to
protect children from cyberbullying. Id. at 9.
Facebook Postings and Fitness for Parenting; Are “Private”
Accounts Really “Private”?
A parent’s judgment as reflected on social media can play a role
in determining whether his or her
parental judgment is adequate to
raise a child. For example, using

one’s minor child’s picture on a
dating website profile, or posting disparaging and demeaning
things about the other parent,
may be deemed to be problematic behaviors that a court may
consider in determining fitness.
These examples of poor judgment
will certainly be brought to the
attention of court-ordered neutral
forensic mental health examiners.
A court awarded the father sole
legal custody of the children, citing the parents’ ongoing conflict
in Matter of Rutland v. O’Brien,
143 A.D.3d 1060 (3d Dep’t 2016).
The court specifically referred to
the mother’s regular communications with the parties’ daughter
via Facebook that denigrated the
father (alienating behavior). The
mother appealed from the court’s
decision arguing, inter alia, that
the court erred in admitting the
Facebook messages. However, the
appellate court disagreed and held
that because the mother’s Face-

NYLJ.COM

copy of the summons with notice.
Id. at 317.
Requesting a court to permit
one to use Facebook or another
social media site as an alternative
method of service of process is
not as easy as just showing that
a spouse has a Facebook profile.
It must be shown that the spouse
regularly uses his or her Facebook
account. There also must be
some evidence that the profile
presented is really the profile of
the spouse.
In Qaza v. Alshalabi, 54 Misc.3d
691 (Kings Co., Dec. 5, 2016), Justice Jeffrey S. Sunshine, J.S.C.,
denied the wife’s request for
permission to personally serve
her husband with a summons for
divorce by Facebook, where the
wife did not show that her husband actually used this Facebook
page for communicating. The wife
attested that she had attempted to
locate her husband by contacting
family members, searching public

Clients need to be counseled not to hit “post” or
treat their social media outlets as safe or private,
because to do so is to court disaster.
book account was accessible to
the father and the other children
via the son’s iPad without a password, the lower court had ruled
correctly. Id. at 1062. In addition,
the “privacy” of a Facebook profile
or other social media profile was
not deemed to in actuality bar the
father from having access to the
posting or to provide a basis to
keep it out of evidence at trial.
The mother’s arguments that it
was improper to admit her private messages with the daughter
because the father had accessed
the messages without authorization failed since the father could
access these messages through
his son’s iPad. The messaged were
admissible.
In other instances, a court
may order a litigant to turn over
his or her posts if the opposing
party demanding such posts can
persuade the court that they are
material and relevant to an issue
at hand. In a dispute over custody,
the father challenged the amount
of time the mother had spent with
the child since the child’s birth
through the commencement of the
matrimonial action. A.D. v. C.A.,
50 Misc. 3d 180, 16 N.Y.S.3d 126
(Westchester Co., Aug. 13, 2015).
The mother, a medical doctor and
psychiatrist, had traveled outside
of New York often for work. The
father asked the court to order the
mother to turn over “printouts of
all pictures, posts and information
posted on her Facebook pages
over the past four (4) years.” Id. at
182. The father argued that these
postings would confirm her time
away from the child because the
mother would upload pictures
and post comments on her Facebook page about and from her
travels. The mother argued that
the Facebook postings were not
proof of her travel dates. The
court ruled that since the issue
of the time spent by the parties
with the child would be relevant
to the ultimate determination of
custody, the discovery sought by
the defendant was appropriate.
The mother was ordered to produce “printouts of her Facebook
postings depicting or describing
her whereabouts, outside the
New York City area, from the time
of the child’s birth through the
commencement of the proceeding, whether of her alone, or
together with the parties’ child.”
Id. at 184-85.
Evading Service/Unable to
find Spouse for Service/Facebook
Service.
Finding a spouse who may be
evading service may just have
become easier because of Facebook. In Baidoo v. Blood-Dzraku,
48 Misc.3d 309 (New York Co.,
March 27, 2015), Justice Matthew
F. Cooper, J.S.C., permitted a wife
to serve her husband with a summons with notice by sending it
to him through Facebook private
messenger. The wife was able to
show that she did not know her
husband’s whereabouts; the last
known address she had for him
was in 2011 and she was not aware
of any place of employment for
him. Id. at 312. She even hired
an investigative firm to assist in
locating him, and the investigative firm could not find him. The
Department of Motor Vehicles
had no record of him. Justice Cooper stated that the fundamental
question of whether service by
Facebook is a possible alternative means of service under CPLR
308(5) is whether there is a “good
chance he will receive it … .” Id. at
314. Ultimately, the court permitted the wife to serve her summons
with notice through Facebook
private messenger, because she
submitted an affidavit in which
she attached copies of exchanges she had had with the husband
through Facebook. Id. However,
since litigants are not permitted
to serve each other personally,
the court permitted the wife’s
attorney to serve the husband by
logging into the wife’s Facebook
account and sending the husband
a message, first identifying himself
as her lawyer, and then sending a

records, and making requests from
governmental agencies, including
the New York State Department of
Motor Vehicles. Id. at 692. The wife
stated that it was her belief that
her husband was living in Saudi
Arabia, as she had discovered two
Facebook profiles he maintained.
Id. at 693. The trial court agreed
that under the circumstances of
this case, alternate service pursuant to CPLR 308(5) would be
appropriate; however, the court
denied the wife’s request to use
Facebook as the means. The court
stated: “Plaintiff has failed to sufficiently authenticate the Facebook
profile as being that of defendant
and has not shown that, assuming arguendo that it is defendant’s
Facebook profile, that defendant
actually uses this Facebook page
for communicating. As such, plaintiff has not demonstrated that,
under the facts presented here,
service by Facebook is reasonably calculated to apprise defendant of the matrimonial action.”
Id. at 694.
The court in Qaza also specifically commented on the fact
that there was no sworn statement from the wife stating that
she had communicated with the
husband through this Facebook
page, nor did she submit a copy
of the exchanges she told her lawyer she had had with defendant
through Facebook.
Hidden Assets.
The unintended consequences of matrimonial and family
litigants’ social media posts are
not limited to custodial issues. For
example, when determining if an
opposing party is hiding assets
or actually disabled and unable
to work, attorneys and forensic
accountants often first search
through that party’s social media
activity. A post to Facebook or Instagram of the brand new Ferrari
by a litigant who claims poverty,
a picture of a fabulous ski trip by
a litigant who claims he or she
is too disabled to work, or a picture of a sparkling large diamond
engagement ring on the finger of
the fiancée of the husband who is
claiming poverty are gifts to the
other side.
As the old saying goes, “one
picture is worth a thousand
words.”
GPS and Divorce.
The ability to locate one’s
smartphone is also the ability to
locate one’s spouse/partner. This
personal ability has cut down
substantially on the use of and
expense for private investigators.
iPhones and Android phones both
have easily downloadable applications that allow someone to track
another’s smartphone without
that other’s knowledge. In these
days of the information explosion,
practitioner should add a word
of warning to the intake checklist
on being “found,” and/or a “how
to,” if seeking to find an errant
spouse to the intake checklist.
New York may have adopted “no
fault” grounds for divorce, but
information is power, and leverage has not been obviated.
Conclusion.
The practice of matrimonial and
family law has not been immune
to the information explosion and
the development of social media.
The sharing of information and
content and networking with
other users has led to unintended consequences. Clients need to
be counseled not to hit “post” or
treat their social media outlets
as safe or private, because to do
so is to court disaster. Attorneys
need to stay abreast of all developments in the world of technology
and keep themselves as educated
as possible, as the information era
and the use of social media sites
continue to explode, as surely
they will.

••••••••••••••••

•••••••••••••

1. In 2012, the New York State Legislature
amended the “2010 Dignity for All Students
Act” to specifically add “cyberbullying” to
the crime of “bullying.” However, prior to
2012, the County of Albany had adopted its
own law to tackle the problem. That is the
law that was held to be overbroad and unconstitutional.
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Credit
« Continued from page 9

a marital residence because his
testimony alone did not “trace the
source” of the separate property
or prove its value. In Iacomo, the
husband, failing to “offer clear and
convincing evidence to substantiate the specific amount claimed” or
intent to create “a marital beneficial
interest,” was denied the credit for
separate property contributed to
the jointly owned home. Iacomo
v. Iacomo, 145 A.D.3d 972 (2d
Dept. 2016), citing Renck, infra.
Historically, the standard was
less stringent. Cleary v. Cleary,
171 A.D.2d 1076 (3d Dept. 1991);
Zurner v. Zurner, 213 A.D.2d 906 (3d
Dept. 1995). The credit is available
regardless of whether the separate
property is used to acquire an asset
or title to a separate property asset
is transferred to marital names.
Myers v. Myers, 119 A.D.3d 1114
(3d Dept. 2014).
The appellate courts’ articulation of the standard of proof for a
credit in a financial account is similarly inconsistent. In DeGroat v.
DeGroat, 84 A.D.3d 1012 (2d Dept.
2011), the husband commingled
in a joint account the proceeds
from the redemption of pre- and
post-marriage stock options. The
court found he was not entitled to
any credit for the value of the premarital options, having failed to
trace the separate property with
“sufficient particularly” (implying
that had he produced documentation as to deposits and withdrawals, he would have been entitled
to the credit). The court did not
explain what “sufficient particu-

Alienation
« Continued from page 10

court found while the mother,
as the custodial parent, should
not have unilaterally suspended
the visitation, the father was not
blameless. 278 A.D.2d 535 (3d Dept.
2000). He made repeated threats,
including in the child’s presence,
to kill the mother and/or flee with
the child to another state, which
was the basis for her suspension of
visitation. Id.
Super vised Visitation. In
instances of parental alienation,
the court may direct the offending party to have supervised visitation with the child. Posporelis v.
Posporelis, 41 A.D. 3d 986 (3d Dept.
2007). Moreover, the award of such
supervised parenting time does not
constitute an unlawful imposition
of a party’s access with the child.
Child Support and Maintenance. Parents are obligated to
financially support their child until
age 21. McKinney’s Consolidated
Laws of New York, Dom. Rel. §240
(2010); Family Court Act §413(1)(a).
However, pursuant to statute and
case law, a custodial parent’s deliberate, unjustified, frustration of, or
active interference with, visitation
rights or parental alienation may
result in the suspension of child
support payments. Carmen C. v.
Tracy F., 52 Misc.3d 1213(A) (N.Y.
Family Ct., Monroe County 2016);
Rodman v. Friedman, 112 A.D.3d
537 (1st Dept. 2013); F.S.-P v. A.H.R.,

Genetic
« Continued from page 9

be determined that one embryo
will produce a child with green
eyes while the other will produce
a child with brown and the parties
cannot agree as to which embryo
to select?
Recently, the Superior Court
of California in San Francisco
rendered an 83-page opinion in
Findley v. Lee where the mother,
an anesthesiologist, was trying to
be relieved of the provisions of
the contract which provided for
the destruction of the embryos in
the event of the parties divorce
and their inability to agree as to
the disposition of the embryos.
This case had a physician claiming that she essentially did not
understand the forms that she
signed in connection with the fertility treatments. Notwithstanding
the fact that these were probably
similar to the same agreements
she presented to her patients on
the eve of surgery, she claimed
that the stress of her situation
prevented her from fully understanding what she signed. Under
the circumstances of this case
she was turned away, but one
must wonder whether a less
sophisticated party would have
a greater chance at having the
contract disregarded and open-

larity” means under Banking Law
§675. But in Renck v. Renck, 131
A.D.3d 1146 (2d Dept. 2015), the
court held that to rebut the §675
presumption, the husband was
required to produce “clear and
convincing evidence” that the
commingling in a joint account
was done merely for convenience. The statute did not change
between the two decisions, yet the
standard apparently did.
The burden of proof for a separate property credit may be met by
a party’s uncorroborated testimony where the record contains no
evidence of an alternative source
for the funds. Heine v. Heine, 176
A.D.2d 77 (1st Dept. 1992); Zanger
v. Zanger, 1 A.D.3d 865 (3d Dept.
2003); Juhasz v. Juhasz, 59 A.D.3d
1023, supra, (4th Dept. 2009). However, this rule will not be applied
where a party offers even undocumented contradictory testimony
of the source. Cassara v. Cassara,
1 A.D.3d 817 (3d Dept. 2004). Contrast McLoughlin v. McLoughlin, 63
A.D.3d 1017 (2d Dept. 2009) (credit
overturned where the wife did not
support her claim with “other evidentiary support”).

Entitlement or Discretion
While many cases use the
word “entitled” to describe the
credit, more recent cases have
retreated from the entitlement
language without discussion. For
example, in Fields, 15 N.Y.3d at 167,
the court noted that there is “no
single template that directs how
courts are to distribute a marital
asset that was acquired, in part or
in whole, with separate property
funds … . [C]ourts have usually
given the spouse who made [a]

17 Misc.3d 390 (N.Y. Family Ct., Nassau County 2007).
For example, in Lew v. Sobel, as
a result of the mother’s parental
interference, the court directed
the father to pay half of his child
support payments to her attorney’s
escrow account until she complied
with the court-ordered visitation
and stopped interfering with his
visitation. 46 A.D.3d 893 (2d Dept.
2007). As an additional remedy in
Lew, in light of the circumstances,
the court reallocated the parties’
responsibility to pay fees for therapeutic visitation, the child’s attorney, and the forensic evaluator, so
that the mother was responsible
to pay for a greater share of those
costs. Id.
Likewise, in Thompson v.
Thompson, the court suspended
child support payments where
the mother deliberately interfered
with the father’s visitation rights.
78 A.D.3d 845 (2d Dept. 2010). In
Thompson, the evidence demonstrated that the mother disparaged
the father to the child, manipulated
the child’s loyalty, failed to encourage visitation, and supported the
child’s decision to refuse visitation. Id.
Parental access is an important
right of the non-custodial parent and the child. Therefore, as
another financial remedy, spousal
maintenance may be suspended as
a consequence of parental alienation. McKinney’s Consolidated
Laws of New York, Dom. Rel. §241
(2010).

ing up some sort of “best interest”
fact-finding.
The absence of a well drafted
agreement has also created problems in the rather well-known
dispute between Sophia Vergara
and Nick Loeb. Perhaps had there
been a forum selection clause in
an agreement between these two,
Loeb would not have been able to
pursue his latest gambit, which
was to create a trust for the benefit of the embryos in Louisiana
(which statutorily declares that
life begins at conception) and
thereby lasso Vergara into a Louisiana litigation.
Overall, the time is right for
family law practitioners to consider incorporating decisionmaking matrixes in prenuptial
agreements that can be drafted
by experienced counsel. New York
has an extremely strong public
policy that favors people providing for an orderly decision-making
process with respect to their own
interests. It is black letter law
that a complete, unambiguous
and clear written agreement that
does not offend public policy will
be enforced and a circus-like trial
with extrinsic evidence will not
occur in the absence of ambiguity.
A collaborative effort on behalf of
practitioners in the various areas
that impact these decisions would
certainly be a project that would
benefit many.

separate property contribution” to
the acquisition of a marital asset
“a credit for such payment.” Unexplained changes like this create
uncertainty, making settlement
more difficult to achieve.

The Rules Change Again
In Klauer v. Abeliovich, 2017 NY
Slip Op. 03110 (1st Dept. 2017),
during the marriage, the parties
purchased a cooperative apartment in their joint names, which
they sold, and used part of the
proceeds to purchase a condominium in joint names. The trial
court granted the wife’s application for a separate property credit

intact marriage,” citing MahoneyBuntzman v. Buntzman, 12 N.Y.3d
415, 421 (2009).
In Lolli-Ghetti, the court had no
problem with the credit despite
the fact that the separate funds
were rolled over through three
residences in two years, a pace
of transfers that matches the facts
in Klauer. The decision in Klauer
does not refer to any complexity
in the rollover to justify refusing
to give the credit. The argument
that the parties lived in the home
as an intact family, which is the
nature of a marital residence—
that the commingled separate
property was “committed to the
marriage”—is true regardless of

While many cases use the word “entitled” to describe
the credit, more recent cases have retreated from
the entitlement language without discussion.
of $350,000 toward the purchase
price. The First Department
reversed, noting that the wife
used the money to purchase the
coop in the parties’ joint names,
they lived in it “as an intact [family] unit,” and then reinvested the
net profits of the first sale into the
condo acquisition. “The conveyance of separate funds under
these circumstances resulted in
the separate assets becoming
presumptively marital (see Fields,
15 N.Y.3d at 167)” because there
is a statutory presumption that
commingled separate property
is “committed to the marriage,”
citing Fields, 15 N.Y.3d at 165-167.
The court also evidenced a disinclination to explore the “economic
decisions made by parties in an

the presence of successive purchases and should therefore bar
the credit in all cases.
The court found the “plaintiff
also failed to rebut the statutory
presumption that the separate
property was not commingled
or committed to the marriage
(see Fields, 15 N.Y.3d at 165-66).”
This language warrants analysis.
Though the court referred to the
statutory presumption that assets
acquired during the marriage are
marital, there is no presumption
that separate property loses its
separate character merely because
it is commingled with marital property. For at least 34 years and as
recently as 2010 in Fields, courts
have recognized the credit even
in jointly owned property. There

Contempt/Jail. As with any
other case, to prevail in a contempt
application, the moving party must
demonstrate by clear and convincing evidence that the other party
has violated a court order. This
remedy is available to redress a
violation of a court order pertaining to parental access.
Upon a finding of contempt, a
court may impose a fine and/or
hold that a party shall be incarcerated. In Lauren R. v. Ted R., after
conducting a fact-finding hearing,
the court sentenced a party to
incarceration for a six weekends,

custody, failing to make joint decisions with the father, castigating
the father in front of the children
(calling him a “deadbeat,” “loser,”
“f-g asshole,” and stating “we all
hope you die of cancer”), and
making false allegations of sexual
abuse. Id.

Psychological Impact on Child
The consequences on children
who have been alienated from
their parents can be harsh. They
are deprived of a parental relationship that would otherwise may

Divorcing parents should protect their children
from conflict, however bitter their animosity may be
with each other.
to be served on alternate weekends
when the other parent was entitled
to access time with the children.
27 Misc.3d 1227(A) (N.Y. Sup. Ct.,
Nassau County 2010). The incarceration ensued after attempts at
remedial intervention, including
parenting coordination and counseling, were unsuccessful. Id. The
court determined the existence
of parental alienation, which
included the mother’s preventing the father’s parental access,
threats of punishing the children
for wanting to spend time with
their father (including on a tape
recording), falsely representing
she had sole rather than joint

have been positive and loving. As a
result of the alienation, a child may
refuse to visit with the other parent
and the visits may be unpleasant.
The child may be unjustifiably
afraid or hostile toward the other
parent, or refuse to see them.
Furthermore, the hostility may
spread to other family members.
The alienation may extend to
grandparents, aunts, uncles, and
siblings.
A child who has been alienated
from a parent may feel rejected or
abandoned. Aaron J. Hands and
Richard A. Warshak, “Parental
Alienation Among College Students,” The American Journal of

is also no statutory presumption
that relates to whether separate
property was “committed to the
marriage.” In Fields, the parties
lived in the marital residence for
30 years. In Heine, the parties
lived together in the marital residence for 16 years. In both cases,
the husband’s down payments
were surely “committed” to their
respective residences, yet each
was awarded a separate property
credit. In Klauer, the parties lived
together in the residence for two
years and the wife was denied the
credit. This kind of vague, subjective criterion invites litigation.
Citing Heine, supra, as an example of a properly awarded direct
separate property credit, the
court did not entirely foreclose
direct separate property credits.
But on this score, Heine offers no
guidance. The parties had resided
together in the marital residence
for over 16 years and they extensively renovated it. There was
no discussion about what facts
warranted the credit, probably
because at that time the credit
was an entitlement. While Heine
validates an inferential process
for establishing a separate property credit, it does not rebut the
fact that the down payment was
unquestionably commingled. Read
together, Heine and Klauer incongruously hold that inferentially
based separate property credit
arguments have a greater claim to
recognition than claims based on
unrebutted, direct, documentary
evidence.
Rejecting a direct claim for
a separate property credit, the
Klauer court held that the same
claim can and should be addressed
indirectly. Rather than “using a

scalpel to finely adjust for separate
property contributions dollar-fordollar over the course of the entire
marriage, a court should effectuate
an equitable distribution of marital assets, taking into account all
relevant factors, including relative
or disproportionate financial contributions (Mahoney-Buntzman,
12 N.Y.3d at 420, 421).” See, e.g.,
Shkreli v. Shkreli¸142 A.D.3d 546
(2d Dept. 2016). However, there
is no assurance that these two
approaches will produce similar
outcomes. Counsel must spend the
time presenting evidence for the
claim without being able to conduct any meaningful cost-benefit
analysis since the evidence in
support of the credit is relevant
irrespective of which approach
the court takes. Furthermore, the
assertion of equivalence is weakened by the necessarily indeterminate nature of an “equitable”
distributive mechanism. Without
published decisions that include
an explicit comparison of outcomes, the assertion is untestable
and uncertainty reigns.

Family Therapy, 39:431-43, 2011.
The alienation may cause the child
to suffer from low self-esteem, selfhatred, and depression. Edward
Kruck, “The Impact of Parental
Alienation on Children,” April
2013. It may impact other areas of
a child’s life, such as school performance and conduct in school.
Rosalind Sedacca, “Parental Conflict Alienates, Hurts and Changes
Children of Divorce Long-Term,”
August 2014. It may cause a child
to act out or start bullying, whether
at home or in school. Id. It also may
cause child to disengage from others or activities that they used to
enjoy. Id.
Effective parental educational
programs early in the process, as
well as the involvement of parenting coordinators and mental health
professions, are important to help
deter parental alienation and its
side effects.

support to the mother, which was
his stated goal since day one of
the divorce when he told her she
would leave the marriage with
just her suitcase. In the second
case, a mother raised her two
children with the father being
minimally involved, and yet the
father seized an opportunity to
turn their 17-year-old son against
her to the extent the child refuses
to see his mother for no articulated
reason. The father is now alleging
a change of circumstance and trying to eliminate his child support
obligation.
Often parties are oblivious of
the deleterious consequences
of parental alienation. Divorcing
parents should protect their children from conflict, however bitter
their animosity may be with each
other. It is critical to recognize the
signs of parental alienation before
it reaches a level that makes it
extremely difficult to remedy.
Finally, it is advisable, particularly in contested custody cases,
for the parties to consult with professionals who will help navigate
the process and encourage the
parties to exercise self-restraint
and behave in the child’s best
interests.
Divorces between parties come
to an end. Parental alienation, however, may leave a lasting rupture
in families. Matrimonial lawyers
and mental health professionals
can help play a key role in modulating the harmful effect of this
phenomenon.

Conclusions
Two recent similar situations
spurred the authors to write this
article. In one case, the father was
an utterly absentee parent during
the marriage and divorce. Once the
child was a teenager, the father disparaged the mother to the child,
maintained fewer household rules
(such as allowing the child to stay
out late and not requiring that she
advise where she was going), and
enticed her with his more lavish
lifestyle. Now the father is trying
to terminate his payment of child

What Are the Rules?
In Todres v. Freifeld, 2017 NY
Slip Op. 04905 (1st Dept. 2017),
the court held that the trial court
“correctly credited each spouse
for their separate property contributions to the purchase of
the” marital residence without
discussing Klauer or providing
any guidance for distinguishing it
from Todres. Read together, these
cases, decided within six months
of each other, underscore how difficult it is for lawyers to advise clients about the rules controlling
separate property credits.
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New York County Lawyers Association Professional Ethics Committee
Formal Opinion 748
March 10, 2015
TOPIC: The ethical implications of attorney profiles on LinkedIn
DIGEST: Attorneys may maintain profiles on LinkedIn, containing information such as
education, work history, areas of practice, skills, and recommendations written by other
LinkedIn users. A LinkedIn profile that contains only one’s education and current and
past employment does not constitute Attorney Advertising. If an attorney includes
additional information in his or her profile, such as a description of areas of practice or
certain skills or endorsements, the profile may be considered Attorney Advertising, and
should contain the disclaimers set forth in Rule 7.1. Categorizing certain information
under the heading “Skills” or “Endorsements” does not, however, constitute a claim to be
a “Specialist” under Rule 7.4, and is accordingly not barred, provided that the
information is truthful and accurate.
Attorneys must ensure that all information in their LinkedIn profiles is truthful and not
misleading, including endorsements and recommendations written by other LinkedIn
users. If an attorney believes an endorsement or recommendation is not accurate, the
attorney should exclude it from his or her profile. New York lawyers should periodically
monitor and review the content of their LinkedIn profiles for accuracy.
RULES OF PROFESSIONAL CONDUCT: 7.1 and 7.4
OPINION
LinkedIn, the business-oriented social networking service, has grown in popularity in
recent years, and is now commonly used by lawyers. The site provides a platform for
users to create a profile containing background information, such as work history and
education, and links to other users they may know based on their experience or
connections. Lawyers may use the site in several ways, including to communicate with
acquaintances, to locate someone with a particular skill or background—such as a law
school classmate who practices in a certain jurisdiction for assistance on a matter—or to
keep up-to-date on colleagues’ professional activities and job changes.
The site also allows users and their connections to list certain skills, interests, and
accomplishments, creating a profile similar to a resume or law firm biography. Users can
list their own experience, education, skills, and interests, including descriptions of their
practice areas and prior matters. Other users may also “endorse” a lawyer for certain
skills—such as litigation or matrimonial law—as well as write a recommendation as to
the user’s professional skills. 1

1

This opinion addresses the fields, headings, and protocols of LinkedIn as they exist on the date of this
opinion. The committee cannot anticipate changes or additions to this or other social networking sites, and
limits this analysis to the site as of the date of this opinion.

This opinion addresses the ethical implications of LinkedIn profiles: specifically, whether
a LinkedIn Profile is considered “Attorney Advertising,” when it is appropriate for an
attorney to accept endorsements and recommendations, and what information attorneys
should include (and exclude) from their LinkedIn profiles to ensure compliance with the
New York Rules of Professional Conduct.2
***
LinkedIn allows a user to provide objective, biographical information such as one’s
“Education” and “Experience,” as well as subjective information, such as “Skills,”
“Endorsements,” and “Recommendations.” LinkedIn users can control the fields they
choose to populate. Some users may only list education and work experience, while
other users may include more extensive information, such as skills, endorsements, and
recommendations. Furthermore, the information in one’s profile visible to others may
vary depending on the whether the viewer located the profile through an external search
engine such as Google, whether the viewer is logged in to LinkedIn on the computer
being used, or whether the viewer is “connected” on LinkedIn to the person whose profile
he or she is viewing.
In light of the varied information an attorney may provide on his or her profile, and
which information is visible to online users, the use of LinkedIn raises concerns about
what aspects of an attorney’s profile constitute “Attorney Advertising,” which is subject
to specific ethical rules, and what aspects do not. The New York Rules of Professional
Conduct define attorney advertising as “communications made in any form about the
lawyer or the law firm’s services, the primary purpose of which is retention of the lawyer
or law firm for pecuniary gain as a result of the communication. RPC 7.1. The rules
further delineate what information an attorney may include in an advertisement—such as
education, past experience, fee arrangements, testimonials or endorsements (NYRPC
7.1(b), (d))—and what information an attorney may not include in an advertisement—
such as undisclosed paid endorsements or certain trade names. RPC 7.1(c). Online
advertisements must be labeled “Attorney Advertising” “on the first page, or on the home
page in the case of a website” (Id. at 7.1(f)) and any advertisement containing statements
about the lawyer’s services, testimonials, or endorsements must include the disclaimer
“[p]rior results do not guarantee a similar outcome.” Id. at 7.1(e)(3).
The comments to the rules make clear that “[n]ot all communications made by lawyers
about the lawyer or the law firm’s services are advertising” as the advertising rules do
not encompass communications with current clients or former clients germane to the
client’s earlier representation. RPC 7.1, Cmt. [6]. Likewise, communications to “other
lawyers . . . are excluded from the special rules governing lawyer advertising even if their
purpose is the retention of the lawyer or law firm.” Id. Cmt. [7].
2

This opinion is limited to the committee’s analysis of the New York Rules of Professional Conduct.
Attorneys should be aware that other jurisdictions may have different ethical rules, and should consult
those rules where appropriate.

2

Applying these rules to LinkedIn profiles, it is the opinion of this Committee that a
LinkedIn profile that contains only biographical information, such as a lawyer’s
education and work history, does not constitute an attorney advertisement. An attorney
with certain experience such as a Supreme Court clerkship or government service may
attract clients simply because the experience is impressive, or knowledge gained during
that position may be useful for a particular matter. As the comments to the New York
Rules of Professional Conduct make clear, however, not all communications, including
communications that may have the ultimate purpose of attracting clients, constitute
attorney advertising. Thus, the Committee concludes that a LinkedIn profile containing
only one’s education and a list of one’s current and past employment falls within this
exclusion and does not constitute attorney advertising.3
The additional information that LinkedIn allows users to provide beyond one’s education
and work history, however, implicates more complicated ethical considerations. First, do
LinkedIn fields such as “Skills” and “Endorsements” constitute a claim that the attorney
is a specialist, which is ethically permissible only where the attorney has certain
certifications set forth in RPC 7.4? Second, even if certain statements do not constitute a
claim that the attorney is a specialist, do such statements nonetheless constitute attorney
advertising, which may require the disclaimers set forth in RPC 7.1?
a. Specialization
New York Rule of Professional Conduct 7.4 prohibits an attorney from identifying
herself as a “specialist” or “specializ[ing] in a particular field of law” unless the attorney
has been certified by an appropriate organization or jurisdiction. RPC 7.4(a)–(c). The
New York State Bar Association (NYSBA), interpreting the New York Rules of
Professional Conduct, concluded in a 2013 opinion that “a lawyer or law firm listed on a
social media site may . . . identify one or more areas of law practice [but] to list those
areas under a heading of ‘Specialties’ would constitute a claim that the lawyer or law
firm ‘is a specialist or specializes in a particular filed of law,’” and would likely run afoul
of Rule 7.4, unless the attorney’s certifications meet the requirements of that Rule. See
NYSBA Ethics Opinion 972 (June 26, 2013).
While NYSBA has addressed the ethical implications of the heading “Specialties,” the
applicability of these guidelines to LinkedIn fields such as “Skills,” “Endorsements,” and
“Recommendations” has not been previously addressed in New York. Further
complicating this question is the fact that LinkedIn profile headings are not chosen by
users. The LinkedIn website provides certain default fields, from which users can choose
to add to their profiles. NYSBA advises users who are concerned about these headings to
consider avoiding them entirely, by “includ[ing] information about the lawyer’s
experience elsewhere, such as under another heading or in an untitled field that permits
biographical information to be included.” Social Media Ethics Guidelines of the
3

Of course, as with all statements made by an attorney, either to a client, an adversary, or a judge, the
biographical information must be truthful and not misleading. See RPC 7.1, Cmt. [6].
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Commercial Federal Litigation Section of the New York State Bar Association at 4 (Mar.
18, 2014) available at http://www.nysba.org/workarea/DownloadAsset.aspx?id=47547.
With respect to skills or practice areas on lawyers’ profiles under a heading, such as
“Experience” or “Skills,” this Committee is of the opinion that such information does not
constitute a claim to be a specialist under Rule 7.4. The rule contemplates advertising
regarding an attorney’s practice areas, noting that an attorney may “publicly identify one
or more areas of law in which the lawyer or law firm practices, or may state that the
practice of the lawyer or law firm is limited to one or more areas of law, provided that the
lawyer or law firm shall not state that the lawyer or law firm is a specialist or specializes
in a particular field of law, except as provided in Rule 7.4(c).” RPC 7.4(a). This
provision contemplates the distinction between claims that an attorney has certain
experience or skills and an attorney’s claim to be a “specialist” under Rule 7.4.
Categorizing one’s practice areas or experience under a heading such as “Skills” or
“Experience” therefore, does not run afoul of RPC 7.4, provided that the word
“specialist” is not used or endorsed by the attorney, directly or indirectly. Attorneys
should periodically monitor their LinkedIn pages at reasonable intervals to ensure that
others are not endorsing them as specialists.
b. Endorsements and Recommendations
Endorsements and recommendations written by other LinkedIn users raise additional
ethical considerations. While these endorsements and recommendations originate from
other users, they nonetheless appear on the attorney’s LinkedIn profile. The ethical
treatment of endorsements and recommendations depends on who is considered to “own”
the endorsement and recommendation: the author of the endorsement or recommendation
or the person whose profile is enhanced by it.
Because LinkedIn gives users control over the entire content of their profiles, including
“Endorsements” and “Recommendations” by other users (by allowing an attorney to
accept or reject an endorsement or recommendation), we conclude that attorneys are
responsible for periodically monitoring the content of their LinkedIn pages at reasonable
intervals. To that end, endorsements and recommendations must be truthful, not
misleading, and based on actual knowledge pursuant to Rule 7.1. For example, if a
distant acquaintance endorses a matrimonial lawyer for international transactional law,
and the attorney has no actual experience in that area, the attorney should remove the
endorsement from his or her profile within a reasonable period of time, once the attorney
becomes aware of the inaccurate posting. If a colleague or former client, however,
endorses that attorney for matrimonial law, a field in which the attorney has actual
experience, the endorsement would not be considered misleading. The Pennsylvania Bar
Association, interpreting the Pennsylvania Rules of Professional Conduct, reached a
similar conclusion in a 2014 opinion, emphasizing that an attorney must “monitor his or
her social networking websites, [] verify the accuracy of any information posted, [and]
remove or correct any inaccurate endorsements. . . . This obligation exists regardless of
whether the information was posted by the attorney, by a client, or by a third party.”
4

Pennsylvania Bar Association Formal Op. 2014-300, “Ethical Obligations for Attorneys
Using Social Media,” at 12. While we do not believe that attorneys are ethically
obligated to review, monitor and revise their LinkedIn sites on a daily or even a weekly
basis, there is a duty to review social networking sites and confirm their accuracy
periodically, at reasonable intervals.
c. LinkedIn Profiles as “Attorney Advertising” and Appropriate Disclaimers
Finally, if an attorney chooses to include information such as practice areas, skills,
endorsements, or recommendations, the attorney must treat his or her LinkedIn profile as
attorney advertising and include appropriate disclaimers pursuant to Rule 7.1. As
discussed above, not all communications are advertising, and a LinkedIn profile
containing nothing more than biographical information would not ordinarily be
considered an advertisement. But a LinkedIn profile that includes subjective statements
regarding an attorney’s skills, areas of practice, endorsements, or testimonials from
clients or colleagues is likely to be considered advertising.
Attorneys who wish to include this information should review Rule 7.1 to determine the
appropriate language to include in their profiles. While the Committee declines to
provide guidelines for all potential profile content, the Committee provides the following
recommendations for attorneys’ consideration and directs attorneys to review Rule 7.1
before creating or significantly amending their LinkedIn profiles.
If an attorney’s LinkedIn profile includes a detailed description of practice areas and
types of work done in prior employment, the user should include the words “Attorney
Advertising” on the lawyer’s LinkedIn profile. See RPC 7.1(f). If an attorney also
includes (1) statements that are reasonably likely to create an expectation about results
the lawyer can achieve; (2) statements that compare the lawyer’s services with the
services of other lawyers; (3) testimonials or endorsements of clients; or (4) statements
describing or characterizing the quality of the lawyer’s or law firm’s services, the
attorney should also include the disclaimer “Prior results do not guarantee a similar
outcome.” See RPC 7.1(d) and (e). Because the rules contemplate “testimonials or
endorsements,” attorneys who allow “Endorsements” from other users and
“Recommendations” to appear on one’s profile fall within Rule 7.1(d), and therefore
must include the disclaimer set forth in Rule 7.1(e). An attorney who claims to have
certain skills must also include this disclaimer because a description of one’s skills—even
where those skills are chosen from fields created by LinkedIn—constitutes a statement
“characterizing the quality of the lawyer’s [] services” under Rule 7.1(d).
Conclusion
Attorneys may maintain profiles on LinkedIn, containing information such as education,
work history, areas of practice, skills, and recommendations written by other LinkedIn
users. A LinkedIn profile that contains only one’s education and current and past
employment does not constitute Attorney Advertising. If an attorney includes additional
information in his or her profile, such as a description of areas of practice or certain skills
5

or endorsements, the profile may be considered Attorney Advertising and should contain
the disclaimers set forth in Rule 7.1. Categorizing certain information under the heading
“Skills” or “Endorsements” does not, however, constitute a claim to be a “Specialist”
under Rule 7.4, and is accordingly not barred, provided that the information is truthful
and accurate.
Attorneys must ensure that all information in their LinkedIn profiles, including
endorsements and recommendations written by other LinkedIn users, is truthful and not
misleading. If an attorney believes an endorsement or recommendation is not accurate,
the attorney should exclude it from his or her profile. New York lawyers should
periodically monitor and review the content of their LinkedIn profiles for accuracy.
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10 Tips for Avoiding Ethical Lapses When Using
Social Media
By Christina Vassiliou Harvey, Mac R. McCoy, and Brook Sneath

You may be among the thousands of legal professionals flocking to social media
sites like LinkedIn, Facebook, Twitter, or
Google+ to expand your professional presence in the emerging digital frontier. If so,
have you paused to consider how the ethics
rules apply to your online activities? You
should. Some of the ethical constraints that
apply to your social media usage as a legal
professional may surprise you. Moreover,
legal ethics regulators across the country
are beginning to pay close attention to what
legal professionals are doing with social
media, how they are doing it, and why they
are doing it. The result is a patchwork quilt
of ethics opinions and rule changes intended to clarify how the rules of professional
conduct apply to social media activities.
This article provides 10 tips for avoiding
ethical lapses while using social media as a
legal professional. The authors cite primarily to the ABA Model Rules of Professional
Conduct (RPC) and select ethics opinions
from various states. In addition to considering the general information in this article,
you should carefully review the ethics rules
and ethics opinions adopted by the specific
jurisdiction(s) in which you are licensed
and in which your law firm maintains an
office.

1. Social Media Profiles and Posts May
Constitute Legal Advertising

2. Avoid Making False or Misleading
Statements

Many lawyers – including judges and
in-house counsel – may not think of their
social media profiles and posts as constituting legal advertisements. After all, legal
advertising is limited to glossy brochures,
highway billboards, bus benches, late-night
television commercials, and the back of the
phonebook, right? Wrong. In many jurisdictions, lawyer and law firm websites are
deemed to be advertisements. Because social media profiles (including blogs, Facebook pages, and LinkedIn profiles) are by
their nature websites, they too may constitute advertisements.
For example, the Florida Supreme Court
recently overhauled that state’s advertising
rules to make clear that lawyer and law firm
websites (including social networking and
video sharing sites) are subject to many of
the restrictions applicable to other traditional forms of lawyer advertising. Similarly, California Ethics Opinion 2012-186
concluded that the lawyer advertising rules
in that state applied to social media posts,
depending on the nature of the posted statement or content.

The ethical prohibition against making
false or misleading statements pervades
many of the ABA Model Rules, including
RPC 4.1 (Truthfulness in Statements to
Others), 4.3 (Dealing with Unrepresented
Person), 4.4 (Respect for Rights of Third
Persons), 7.1 (Communication Concerning
a Lawyer’s Services), 7.4 (Communication
of Fields of Practice and Specialization),
and 8.4 (Misconduct), as well as the analogous state ethics rules. ABA Formal Opinion 10-457 concluded that lawyer websites
must comply with the ABA Model Rules
that prohibit false or misleading statements. The same obligation extends to social media websites.
South Carolina Ethics Opinion 12-03, for
example, concluded that lawyers may not
participate in websites designed to allow
non-lawyer users to post legal questions
where the website describes the attorneys
answering those questions as “experts.”
Similarly, New York State Ethics Opinion
972 concluded that a lawyer may not list
his or her practice areas under the heading
“specialties” on a social media site unless
the lawyer is appropriately certified as a
specialist – and law firms may not do so
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at all.
Although most legal professionals are
already appropriately sensitive to these
restrictions, some social media activities
may nevertheless give rise to unanticipated
ethical lapses. A common example occurs
when a lawyer creates a social media account and completes a profile without realizing that the social media platform will
brand the lawyer to the public as an “expert” or a “specialist” or as having legal
“expertise” or “specialties.” Under RPC
7.4 and equivalent state ethics rules, lawyers are generally prohibited from claiming
to be a “specialist” in the law. The ethics
rules in many states extend this restriction
to use of terms like “expert” or “expertise.”
Nevertheless, many professional social
networking platforms (e.g., LinkedIn and
Avvo) may invite lawyers to identify “specialties” or “expertise” in their profiles, or
the sites may by default identify and actively promote a lawyer to other users as an
“expert” or “specialist” in the law. This is
problematic because the lawyer completing
his or her profile cannot always remove or
avoid these labels.
3. Avoid Making Prohibited Solicitations

Solicitations by a lawyer or a law firm
offering to provide legal services and motivated by pecuniary gain are restricted
under RPC 7.3 and equivalent state ethics
rules. Some, but not all, state analogues
recognize limited exceptions for communications to other lawyers, family members,
close personal friends, persons with whom
the lawyer has a prior professional relationship, and/or persons who have specifically
requested information from the lawyer.
By its very design, social media allows
users to communicate with each other or
the public at-large through one or more
means. The rules prohibiting solicitations
force legal professionals to evaluate – before sending any public or private social
media communication to any other user –
whom the intended recipient is and why the
lawyer or law firm is communicating with
that particular person. For example, a Facebook “friend request” or LinkedIn “invitation” that offers to provide legal services to

a non-lawyer with whom the sending lawyer does not have an existing relationship
may very well rise to the level of a prohibited solicitation.
Legal professionals may also unintentionally send prohibited solicitations merely by using certain automatic features of
some social media sites that are designed to
facilitate convenient connections between
users. For instance, LinkedIn provides an
option to import e-mail address books to
LinkedIn for purposes of sending automatic or batch invitations. This may seem like
an efficient option to minimize the time required to locate and connect with everyone
you know on LinkedIn. However, sending
automatic or batch invitations to everyone identified in your e-mail address book
could result in networking invitations being
sent to persons who are not lawyers, family
members, close personal friends, current or
former clients, or others with whom a lawyer may ethically communicate. Moreover,
if these recipients do not accept the initial
networking invitation, LinkedIn will automatically send two follow up reminders
unless the initial invitation is affirmatively
withdrawn. Each such reminder would
conceivably constitute a separate violation
of the rules prohibiting solicitations.
4. Do Not Disclose Privileged or Confidential Information

Social media also creates a potential risk
of disclosing (inadvertently or otherwise)
privileged or confidential information, including the identities of current or former
clients. The duty to protect privileged and
confidential client information extends to
current clients (RPC 1.6), former clients
(RPC 1.9), and prospective clients (RPC
1.18). Consistent with these rules, ABA
Formal Opinion 10-457 provides that lawyers must obtain client consent before posting information about clients on websites.
In a content-driven environment like social
media where users are accustomed to casually commenting on day-to-day activities,
including work-related activities, lawyers
must be especially careful to avoid posting any information that could conceivably
violate confidentiality obligations. This

includes the casual use of geo-tagging in
social media posts or photos that may inadvertently reveal your geographic location when traveling on confidential client
business.
There are a few examples of lawyers who
found themselves in ethical crosshairs after posting client information online. For
example, in In re Skinner, 740 S.E.2d 171
(Ga. 2013), the Georgia Supreme Court
rejected a petition for voluntary reprimand
(the mildest form of public discipline permitted under that state’s rules) where a
lawyer admitted to disclosing information
online about a former client in response to
negative reviews on consumer websites. In
a more extreme example, the Illinois Supreme Court in In re Peshek, M.R. 23794
(Ill. May 18, 2010) suspended an assistant
public defender from practice for 60 days
for, among other things, blogging about clients and implying in at least one such post
that a client may have committed perjury.
The Wisconsin Supreme Court imposed
reciprocal discipline on the same attorney
for the same misconduct. In re Disciplinary
Proceedings Against Peshek, 798 N.W.2d
879 (Wis. 2011).
Interestingly, the Virginia Supreme
Court held in Hunter v. Virginia State Bar,
744 S.E.2d 611 (Va. 2013), that confidentiality obligations have limits when weighed
against a lawyer’s First Amendment protections. Specifically, the court held that although a lawyer’s blog posts were commercial speech, the Virginia State Bar could
not prohibit the lawyer from posting nonprivileged information about clients and
former clients without the clients’ consent
where (1) the information related to closed
cases and (2) the information was publicly
available from court records and, therefore,
the lawyer was free, like any other citizen,
to disclose what actually transpired in the
courtroom.
5. Do Not Assume You Can “Friend”
Judges

In the offline world, it is inevitable that
lawyers and judges will meet, network, and
sometimes even become personal friends.
These real-world professional and personal
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relationships are, of course, subject to ethical constraints. So, too, are online interactions between lawyers and judges through
social media (e.g., becoming Facebook
“friends” or LinkedIn connections) subject
to ethical constraints.
Different jurisdictions have adopted different standards for judges to follow. ABA
Formal Opinion 462 recently concluded
that a judge may participate in online social networking, but in doing so must comply with the Code of Judicial Conduct and
consider his or her ethical obligations on
a case-by-case (and connection-by-connection) basis. Several states have adopted
similar views, including Connecticut (Op.
2013-06), Kentucky (Op. JE-119), Maryland (Op. 2012-07), New York (Op. 13-39,
08-176), Ohio (Op. 2010-7), South Carolina (Op. 17-2009), and Tennessee (Op.
12-01).
In contrast, states like California (Op.
66), Florida, Massachusetts (Op. 2011-6),
and Oklahoma (Op. 2011-3) have adopted a more restrictive view. Florida Ethics
Opinion 2009-20, for example, concluded
that a judge cannot friend lawyers on Facebook who may appear before the judge because doing so suggests that the lawyer is
in a special position to influence the judge.
Florida Ethics Opinion 2012-12 subsequently extended the same rationale to
judges using LinkedIn and the more recent
Opinion 2013-14 further cautioned judges
about the risks of using Twitter. Consistent
with these ethics opinions, a Florida court
held that a trial judge presiding over a criminal case was required to recuse himself because the judge was Facebook friends with
the prosecutor. See Domville v. State, 103
So. 3d 184 (Fla. 4th DCA 2012).
6. Avoid Communications with Represented Parties

Under RPC 4.2 and equivalent state ethics rules, a lawyer is forbidden from communicating with a person whom the lawyer
knows to be represented by counsel without first obtaining consent from the represented person’s lawyer. Under RPC 8.4(a)
and similar state rules, this prohibition extends to any agents (secretaries, paralegals,

private investigators, etc.) who may act on
the lawyer’s behalf.
These bright-line restrictions effectively
prohibit lawyers and their agents from engaging in social media communications
with persons whom the lawyer knows to be
represented by counsel. This means that a
lawyer may not send Facebook friend requests or LinkedIn invitations to opposing
parties known to be represented by counsel
in order to gain access to those parties’ private social media content. In the corporate
context, San Diego County Bar Association Opinion 2011-2 concluded that highranking employees of a corporation should
be treated as represented parties and, therefore, a lawyer could not send a Facebook
friend request to those employees to gain
access to their Facebook content.
On the other hand, viewing publicly accessible social media content that does
not precipitate communication with a represented party (e.g., viewing public blog
posts or Tweets) is generally considered
fair game. That was the conclusion reached
by Oregon Ethics Opinions 2013-189 and
2005-164, which analogized viewing public social media content to reading a magazine article or a published book.
7. Be Cautious When Communicating
with Unrepresented Third Parties

Underlying RPC 3.4 (Fairness to Opposing Party and Counsel), 4.1 (Truthfulness in Statements to Others), 4.3 (Dealing
with Unrepresented Person), 4.4 (Respect
for Rights of Third Persons), and 8.4 (Misconduct), and similar state ethics rules is
concern for protecting third parties against
abusive lawyer conduct. In a social media
context, these rules require lawyers to be
cautious in online interactions with unrepresented third parties. Issues commonly
arise when lawyers use social media to obtain information from third-party witnesses
that may be useful in a litigation matter. As
with represented parties, publicly viewable
social media content is generally fair game.
If, however, the information sought is safely nestled behind the third party’s privacy
settings, ethical constraints may limit the
lawyer’s options for obtaining it.

Of the jurisdictions that have addressed
this issue, the consensus appears to be that
a lawyer may not attempt to gain access to
non-public social media content by using
subterfuge, trickery, dishonesty, deception,
pretext, false pretenses, or an alias. For
example, ethics opinions in Oregon (Op.
2013-189), Kentucky (Op. KBA E-434),
New York State (Op. 843), and New York
City (Op. 2010-2) concluded that lawyers
are not permitted (either themselves or
through agents) to engage in false or deceptive tactics to circumvent social media
users’ privacy settings to reach non-public
information. Ethics opinions by other bar
associations, including the Philadelphia
Bar Association (Op. 2009-02) and the San
Diego County Bar Association (Op. 20112), have gone one step further and concluded that lawyers must affirmatively disclose
their reasons for communicating with the
third party.
8. Beware of Inadvertently Creating
Attorney-Client Relationships

An attorney-client relationship may be
formed through electronic communications, including social media communications. ABA Formal Opinion 10-457 recognized that by enabling communications
between prospective clients and lawyers,
websites may give rise to inadvertent
lawyer-client relationships and trigger
ethical obligations to prospective clients
under RPC 1.18. The interactive nature of
social media (e.g., inviting and responding to comments to a blog post, engaging
in Twitter conversations, or responding to
legal questions posted by users on a message board or a law firm’s Facebook page)
creates a real risk of inadvertently forming
attorney-client relationships with non-lawyers, especially when the objective purpose
of the communication from the consumer’s
perspective is to consult with the lawyer
about the possibility of forming a lawyerclient relationship regarding a specific matter or legal need. Of course, if an attorneyclient relationship attaches, so, too, do the
attendant obligations to maintain the confidentiality of client information and to avoid
conflicts of interest.
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Depending upon the ethics rules in the
jurisdiction(s) where the communication
takes place, use of appropriate disclaimers in a lawyer’s or a law firm’s social media profile or in connection with specific
posts may help avoid inadvertently creating attorney-client relationships, so long as
the lawyer’s or law firm’s online conduct
is consistent with the disclaimer. In that
respect, South Carolina Ethics Opinion 1203 concluded that “[a]ttempting to disclaim
(through buried language) an attorney-client relationship in advance of providing
specific legal advice in a specific matter,
and using similarly buried language to advise against reliance on the advice is patently unfair and misleading to laypersons.”
9. Beware of Potential Unauthorized
Practice Violations

A public social media post (like a public Tweet) knows no geographic boundaries. Public social media content is accessible to everyone on the planet who has an
Internet connection. If legal professionals
elect to interact with non-lawyer social media users, then they must be mindful that
their activities may be subject not only to
the ethics rules of the jurisdictions in which
they are licensed, but also potentially the
ethics rules in any jurisdiction where the
recipient(s) of any communication is(are)
located. Under RPC 5.5 and similar state
ethics rules, lawyers are not permitted to
practice law in jurisdictions where they are
not admitted to practice. Moreover, under
RPC 8.5 and analogous state rules, a lawyer may be disciplined in any jurisdiction
where he or she is admitted to practice (irrespective of where the conduct at issue
takes place) or in any jurisdiction where he
or she provides or offers to provide legal
services. It is prudent, therefore, for lawyers to avoid online activities that could be
construed as the unauthorized practice of
law in any jurisdiction(s) where the lawyer
is not admitted to practice.
10. Tread Cautiously with Testimonials,
Endorsements, and Ratings

timonials, endorsements, and ratings (either
by peers or consumers). These features are
typically designed by social media companies with one-size-fits-all functionality and
little or no attention given to variations in
state ethics rules. Some jurisdictions prohibit or severely restrict lawyers’ use of
testimonials and endorsements. They may
also require testimonials and endorsements
to be accompanied by specific disclaimers.
South Carolina Ethics Opinion 09-10, for
example, provides that (1) lawyers cannot
solicit or allow publication of testimonials
on websites and (2) lawyers cannot solicit
or allow publication of endorsements unless presented in a way that would not be
misleading or likely to create unjustified
expectations. The opinion also concluded
that lawyers who claim their profiles on
social media sites like LinkedIn and Avvo
(which include functions for endorsements,
testimonials, and ratings) are responsible
for conforming all of the information on
their profiles to the ethics rules.
Lawyers must, therefore, pay careful attention to whether their use of any endorsement, testimonial, or rating features of a
social networking site is capable of complying with the ethics rules that apply in
the state(s) where they are licensed. If not,
then the lawyer may have no choice but to
remove that content from his or her profile.

Christina Vassiliou Harvey is an associate at Lomurro Davison Eastman
& Muñoz PA in Freehold, New Jersey.
Mac R. McCoy is a shareholder at
Carlton Fields Jorden Burt, P.A. in
Tampa, Florida. Brook Sneath is a
business development and marketing
coordinator at Phelps Dunbar LLP in
Tampa, Florida.

Conclusion

Despite the risks associated with using
social media as a legal professional, the
unprecedented opportunities this revolutionary technology brings to the legal profession to, among other things, promote
greater competency, foster community, and
educate the public about the law and the
availability of legal services justify the effort necessary to learn how to use the technology in an ethical manner. E-mail technology likely had its early detractors and,
yet, virtually all lawyers are now highly
dependent on e-mail in their daily law practice. Ten years from now, we may similarly
view social media as an essential tool for
the practice of law.

Many social media platforms like Linked
In and Avvo heavily promote the use of tes-
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A.S. v. K.5,57 Misc.3d 1208(,4.),2017 N.Y. Slip Op. 51342(U) (Kings County, Sup. Ct. 2017).
Court appointed counsel after two prior lawyers received $200,000.00 in fees. Possible
repayment to NYS and payment to assigned counsel of difference between private and
government rate. Constitutional right to counsel in custody and O/P cases. Judiciary Law 35(8)

Charbonneau v. Charbonneau, 151 A.D.3d 1060 (2nd Dept. 2017).
l8b counsel on a relocation petition moves to be relieved as he believes father does not qualify
for assigned counsel. Court grants motion to be relieved to 18b counsel. Father retains private
attomey who couldn't appear for hearing; court proceeded anyway. Father never waived right to
counsel; court should have granted an adjoumment. Reversed.
Rosado v. Badillo,l5l A.D.3d 978 (2"d Dept. 2017).
l8b counsel relieved; no new counsel assigned. Father forced to proceed
should have assigned new counsel. Reversed.

pro

se. Family Court

Rovirav. Roth,140 A.D.3d 1173 (2"d Dept.2016).
Denial of assignment of new counsel reversible error.
Munoz v. Edmonds-Munoz,l23 A.D.3d 1038 (2'd Dept. 2014).
Mother defaulted in appearing. Denial of request for new counsel affirmed. Mother's 5th request
for new assigned counsel. There is no right to counsel of own choosing.
Greenberg v. Greenberg, 144 A.D.3d 625 (2"d Dept. 2016).
Denial of adjournment for new counsel affirmed. Delay tactics; third attorney mid-trial. Father
did not object to court's ruling of no adjournment for 60 days to obtain counsel. No discussion
of searching inquiry.

Tarnai v. Buchbinder,132 A.D.3d 884 (2nd Dept. 2015).
Cross petitions for custody; Father awarded custody. Mother had2 prior lawyers. Lower court
granted third lawyer's application to be relieved during trial and refused to assign new lawyer.
Mother did not join in application for attorney to be relieved and wanted to be appointed a new
lawyer. Court did not conduct a searching inquiry. Mother did not knowingly, intelligently, and
voluntarily waive right to counsel. Reversed.
Wiley v. Musabyemariya,l l8 A.D. 898 (2"d Dept. 2014).
Article 6 matter with l8b counsel. Father requests new 18b counsel right before trial. Court
proceeds without appointing him counsel. Father's petition is dismissed. Court grants mother
sole custody and reduces father's visitation because of his behavior and refusal to participate in
trial. Father not entitled to 30 day stay. No error in failing to assign new attorney - the court has
discretion when party discharges attomey. Indigent party has constitutional right to counsel but
not of own choosing. There must be good cause for substitution. Disagreement over trial
strategy not good cause. Court not obligated to make even minimal inquiry into fathers request
to substitute counsel as his request was based on conclusory statements and reflected only delay
tactic.

In Re Kathleen K.,17 N.Y.3d 380 (2011).
Termination of Parental rights matter. Motion to be relieved denied. Termination of parental
rights granted. No unequivocal waiver of counsel and untimely request. Affirmed.
Hohenforst v. DeMagistris, 44 A.D.3d 1 I 14 (3'd Dept.2007).
Reversal of Order of Protection and custody order. Father arrested in courthouse. Both counsel
withdraw. Court proceeds. No notice of withdrawal as required under CPLR(bX2). Remitted to
new judge.

In re Kindra 8.,296 A.D.2d 46 (2"d Dept. 2002).
Termination of parental rights on default. Error to refuse to open a default when there's
reasonable excuse. Error for court to relieve attorney without notice.

a
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McKinney's Consolidated Laws of New York Annotated
Judiciary Law (Refs & Annos)
Chapter 3o. Of the Consolidated Laws
Alticle z. General Provisions Relating to Courts and Judges
McKinney's Judiciary Law 5 3S
$ 35.

Assignment of counsel to indigent persons and appointment of physicians in certain proceedings
Effective: April 14, zoro
Currentness

court orders a hearing in a proceeding upon a writ of habeas corpus to inquire into the cause of detention of
a person in custody in a state institution, or when it orders a hearing in a civil proceeding to commit or transfer a person
to or retain him in a state institution when such person is alleged to be mentally ill, mentally defective or a narcotic addict,
or when it orders a hearing for the commitment of the guardianship and custody of a child to an authorized agency by
reason of the mental illness or mental retardation of a parent, or when it orders a hearing to determine whether consent
to the adoption of a child shall be required of a parent who is alleged to be mentally ill or mentally retarded, or when it
orders a hearing to determine the best interests of a child when the parent of the child revokes a consent to the adoption
of such child and such revocation is opposed or in any adoption or custody proceeding if it determines that assignment
of counsel in such cases is mandated by the constitution of this state or of the United States, the court may assign counsel
to represent such person ifit is satished that he is financially unable to obtain counsel. Upon an appeal taken from an
order entered in any such proceeding, the appellate court may assign counsel to represent such person upon the appeal
ilit is satisfied that he is financially unable to obtain counsel.
L a. When

a

b. Upon an appeal in a criminal action or in a proceeding in the family court or surrogate's court wherein the defendant
or person entitled to counsel pursuant to the family court act or surrogate's court procedure act, is financially unable
to obtain counsel, the court of appeals or the appellate division of the supreme court may assign counsel other thau in
the manner as is prescribed in section seven hundred twenty-two of the county law only wl.ren it is satisfied that special
circumstances require such assignment.

2. The chief administrator of the courts may enter into an agreement with a legal aid society for the society to provide
assigned counsel in the proceedings specified in subdivision one ofthis section. The agreement shall be in a form approved
by the chiefadministrator and shall provide a general plan for a program ofassigned counsel services to be provided by
such society.

It shall also provide that the society shall

be reimbursed on a cost basis for services rendered.

3. No counsel assigned pursuant to this section shall seek or accept any fee for representing the person for whom he or
she is assigned without approval of the court as herein provided. Whenever it appears that such person is financially

able to obtain counsel or make partial payment for the representation, counsel may report this fact to the court and
the court may terminate the assignment or authorize payment, as the interests of justice may dictate, to such counsel.
Counsel assigned hereunder shall at the conclusion of the representation receive compensation at a rate of seventy-five
dollars per hour for time expended in court, and seventy-five dollars per hour for time reasonably expended out ofcourt,
and shall receive reimbursement for expenses reasonably incurred. For representation upon a hearing, compensation
and reimbursement shall be fixed by the court wherein the hearing was held and such compensation shall not exceed
four thousand lour hundred dollars. For representation in an appellate court, compensation and reimbursement shall

$ 35. Assignment of counsel to indigent persons and appointment of..., NY JUD S 35

be fixed by such court and such compensation shall not exceed four thousand four hundred dollars. In extraordinary
circumstances the court may provide for compensation in excess of the foregoing limits.

4. In any proceeding described in paragraph (a) of subdivision one of this section, when a person is alleged to

be

mentally ill, mentally defective or a narcotic addict, the court which ordered the hearing may appoint no more than two
psychiatrists, certified psychologists or physicians to examine and testify at the hearing upon the condition ofsuch person.
A psychiatrist, psychologist or physician so appointed shall, upon completion of his services, receive reimbursement for
expenses reasonably incurred and reasonable compensation for such services, to be fixed by the court. Such compensation
shall not exceed two hundred dollars if one psychiatrist, psychologist or physician is appointed, or an aggregate sum
of thrcc hundrcd dollars if two psychiatrists, psychologists or physicians arc appointcd, cxcept that in cxtraordinary
circumstances the court may provide for compensation in excess of the foregoing limits.
4-a. In any proceeding under article ten of the mental hygiene law, the court which ordered the hearing may appoint
no more than two psychiatrists, certified psychologists or physicians to examine and testify at the hearing upon the
condition of such person. A psychiatrist, psychologist or physician so appointed shall, upon completion of his or her
services, receive reimbursement for expenses reasonably incurred and reasonable compensation

hxed by the court in accordance with subdivision (a) of section

10.1-5

for such services, to

be

of the mental hygiene law.

5. All expenses for compensation and reimbursement under this section shall be a state charge to be paid out of funds
appropriated to the administrative office for the courts for that purpose. Any rules and orders respecting the assignment
and compensation of oounsel, and the appointment and compensation of psychiatrists, psychologists or physicians
pursuant to this section and the form and manner of processing of a claim submitted pursuant to this section shall be
adopted by the chief administrator. Each claim for compensation and reimbursement pursuant to subdivisions three and
four of this section shall be submitted for approvai to the court which made the assignment or appointment, and shall
be on such form as the chief administrator may direct. After such claim is approved by the court, it shall be certified to
the comptroller for payment by the state, out of the funds appropriated for that purpose.

6. Assigned counsel and guardians ad litem appointed pursuant to the provisions of title two of article nine-B of the
social services law shall be compensated in accordance with the provisions of this section.

7. Whenever the supreme court or a surrogate's court shall appoint counsel in a proceeding over which the family court
might have exercised jurisdiction had such action or proceeding been commenced in family court or relerred thereto

pursuant to law, and under circumstances whereby, if suoh proceeding were pending in family court, such court would
be authorized by section two hundred forty-nine of the family court act to appoint an attorney for the child, such counsel
shall be compensated in accordance with the provisions of this section.

8. Whenever supreme court shall exercise jurisdiction over a matter which the family court might have exercised
jurisdiction had such action or proceeding been commenced in family court or referred thereto pursuant to law, and
under circumstances whereby, if such proceedings were pending in family court, such court would be required by section
two hundred sixty-two of the farnily court act to appoint counsel, supreme court shall also appoint counsel and such
counsel shall be compensated in accordance with the provisions of this section.

Credits

(Added L.1966, c. 761,
L.1977, c. 682, g

w6srl*1tr a

l;

Amended L.1973, c. 863, g 3;L.t975, c. 682, g t3;L.1975, c. 706, g{i 5,6;L.1976,c. 666, g 31;
L.l98l, c. 766, g 1;L.1981, c.991, g 3;L.1985, c. 315, gg 1,2:L.1986,c. 817, g 6;L.1987, c. 317, g 1;
g 6.
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McKinney's Consolidated Laws of New York Annotated
Civil Practice Law and Rules (Refs & Annos)
Chapter Eight. Of the Consolidated Laws
Article 3. Jurisdiction and Service, Appearance and Choice of Court (Refs & Annos)
McKinney's CPLR 5 gzr
$

3zr. Attorneys
Currentness

(a) Appearance in person or by attorney. A party, other than one specified in section I 20 I of this chapter, may prosecute

or defend a civil action in person or by attorney, except that a corporation or voluntary association shall appear by
attorney, except as otherwise provided in sections I 809 and 1 809-A of the New York city civil court act, sections I 809
and 1809-4 of the unilorm district court act and sections 1809 and 1809-4 of the unilbrrn city court act, and except as
otherwiseprovidedinsection50l andsection l809of theuniformjusticecourtact. If apartyappearsbyattorneysuch
party may not act in person in the action except by consent ofthe court.

(b) Change or withdrawal of attorney. I . Unless the party is a person specified in section I 20 I , an attorney of record may

filing with the clerk a consent to the change signed by the retiring attorney and signed and acknowledged
by the party. Notice ofsuch change ofattorney shall be given to the attorneys for all parties in the action or, ifa party
appears without an attorney, to the party.
be changed by

An attorney of record may withdraw or be changed by order of the court in which the action is pending, upon motion
on such notice to the client of the withdrawing attorney, to the attorneys of all other parties in the action or, if a party
appears without an attorney, to the party, and to any other person, as the court may direct.
2.

(c) Death, removal or disability of attorney. If an attorney dies, becomes physically or mentally incapacitated, or is
removed, suspended or otherwise becomes disabled at any time before judgment, no further proceeding shall be taken
in the action against the party for whom he appeared, without leave of the court, until thirty days after notice to appoint
another attorney has been served upon that party either personally or in such manner as the court directs.

Credits
(L.1962, c.308. AmendedL.l964, c.511; L.1975,c.176, $ 1;L.1976, c.200, $
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z6z. Assignment of counsel for indigent persons
Effective: September t8, 2ot2
Currentness

(a) Each of the persons described below in this subdivision has the right to the assistance of counsel. When such person
first appears in court, thejudge shall advise such person before proceeding that he or she has the right to be represented
by counsel of his or her own choosing, of the right to have an adjournment to confer with counsel, and of the right to
have counsel assigned by the court in any case where he or she is financially unable to obtain the same:

(i) the respondent in any proceeding under article ten or ten-A of this act and the petitioner in any proceeding under
part eight of article ten of this act;

(ii) the petitioner and the respondent in any proceeding under article eight ofthis act;

(iii) the respondent in any proceeding under part three ol article six of this act;

(iv) the parent or person legally responsible, foster parent, or other person having physical or legal custody ol the child
in any proceeding under article ten or ten-A ofthis act or section three hundred fifty-eight-a, three hundred eighty-four
or three hundred eighty-four-b ofthe social services law, and a non-custodial parent or grandparent served with notice
pursuant to paragraph (e) of subdivision two of section three hundrecl eighty-four-a o[ the social services law;

(v) the parent of any child seeking custody or contesting the substantial infringement ofhis or her right to custody of
such child, in any proceeding before the court in which the court has jurisdiction to determine such custody;

(vi) any person in any proceeding before the court in which an order or other determination is being sought to hold such
person in contempt of the court or in willful violation of a previous order of the court, except for a contempt which may
be punished summarily under section seven hundred fifty-five of the judiciary law;

(vii) the parent of

a

child in any adoption proceeding who opposes the adoption of such child

(viii) the respondent in any proceeding under article five of this act in relation to the establishment of paternity

g 262. Assignment of counsel for indigent persons, NY FAM CT $ 2Sz

(ix) in a proceeding under article ten-C ofthis act:

(l)

a parent

or caretaker as such terms are defined in section one thousand ninety-two ofthis act;

(2) an interested adult as such term is defined in section one thousand ninety-two ofthis act provided that:

(A) the child alleged to be destitute in the proceeding held pursuant to article ten-C of this act was removed from the
care ofsuch interested adult;

(B) the child alleged to be destitute in the proceeding held pursuant to article ten-C of this act resides with the interested

adult; or

(C) the child alleged to be destitute in the proceeding held pursuant to article ten-C of this act resided with such interested
adult immediately prior to the filing of the petition under article ten-C of this act;

(3) any interested adult as such term is defined in section one thousand ninety-two of this act or any person made a party
to the article ten-C proceeding pursuant to subdivision (c) of section one thousand ninety-four of this act for whom the

court orders counsel appointed pursuant to subdivision (d) ofsection one thousand ninety-four ofthis act.

(b) Assignment of counsel in other cases. In addition to the cases listed in subdivision (a) of this section, a judge may
assign counsel to represent any adult in a proceeding under this act if he determines that such assignment of counsel
is mandated by the constitution of the state of New York or of the United States, and includes such determination in
the order assigning counsel;

(c) Implementation. Any order for the assignment of counsel issued under this part shall be implemented as provided
in article eighteen-B of the county law.
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Attorneys and Law Firms
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A.S., for Plaintiff Pro Se.

Yuriy Yaroslavskiy, Esq., Brooklyn, for Defendant.
Ira Forman, Esq., Brooklyn, for Children.
Opinion

JEFFREY
K.S., Defendant.
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S.

SUNSHINE,

J.

The following papers numbered

I to 6 read

herein:

Oct.6,2or7.

Numbered

Papers
Notice of [Motion/Order to Show Cause/ Petition/Cross Motion
and Affidavits (Affirmations) An nexed

I 4

2,5,6

Opposing Affidavits (Affirmations)
Reply Affidavits (Affi rmations)

3,

Transcript of Oral Argument Dated August 17,2017

I ntr odu ctio n and B ac k gr ound

This Court must determine

if

the plaintiff, now self

represented, who asserts he suffers from bi polar disease
and is on disability is entitled to court assigned counsel
in a custody, visitation, exclusive use and occupancy and

order of protection trial pursuant to Judiciary Law 35(tl).
Plaintiff asserts that he utilized loans and credit cards to
pay his first attorney $90,000.00 and his second attorney
$10,000.00 and that he has no other assets to pay counsel.
In appointing counsel, the Court must consider if the
appropriate remedy is to require that plaintiff potentially
repay the state of New York and his assigned counsel
the difference between the government hourly rate and
reasonable private pay compensation if it is determined
that the wife's claims that he is a fraud has merit. Finally,
the Court must determine if plaintiffs application for
maintenance and counsel fees should be granted even
though he had an opportunity to have a pendente lite
evidentiary hearing and, with prior counsel, waived that
hearing on the eve of trial (see l.S v. K.S., 54 Misc.3d
1201(A). s0 N.Y.S.3d 24 (N.Y.Sup.Ct.20l6)).

On April 25,2016, plaintiff-husband moved by order to
show cause (mot.seq. # 1) for pendente /lle custody of
the children and subsequent thereto on July I l, 2016, the
plaintiff hled a second order to show cause (mot.seq.#
2) for pendente lite excltsive use and occupancy of the

marital residence, pendente /lte custody of the parties'
two (2) children pendente lite matntenance and counsel
fees in connection with this action. On July 15,2016 the
defendant filed a cross-motion (mot.seq.# 3) requesting
sole physical and legal custody of the parties' children;
exclusive use and occupancy of the parties' marital
residence, child support payable by the plaintiff including
add-on expenses for the parties' children and counsel fees

for the defendant.

On August 15, 2016 Dr. N.G. Berrill was appointed
to conduct a Forensic Evaluation in this matter. The
matter was adjourned two (2) separate occasions after the
appointment of a forensic expert, first on October 13,2016
and second on November 15, 2016 to January 17 ,2017 .
This Court issued an extensive decision on December 12,
2016,after oral argument on August 3,2016, in which the
Court, unable to determine the parties'assets and expenses
based upon their papers, ordered a formal evidentiary
hearing and stated inter alia:

A.S. v. K.S., Slip Copy (2017)
57 Misc.3d 1208(4),2017 N.Y. Slip Op.51342(U)

"The Court has seriously considered denying both
parties relief based upon the claims and alleged defenses

put forth given the clear inability for the parties to live
on the income they report. The Court though must
consider the needs of the children in as much as the
children did not create either this business model or
sign the tax returns of the affidavits submitted herein.
The Court is well aware of the statutory maintenance
guidelines (D.R.L. S 236(8) [5-a] ) and the child
support standards act ((D.R.L. $ 240(l-b)). These
two statutes provide a formulaic, predictable basis
for the establishment of both maintenance and child
support awards, yet both statutes and case law allow
for alternative methods in determinating said awards
where the income of the parties cannot be determined
[ ... ]" [Footnote omitted].
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The Court also noted:

place on February 3,2017 at 9:30
a.m. The Court intends to address
the issue of whether a party who
admits to fraud in the operation of
a business is entitled to maintenance
from income derived from that
business; this in the context of
$400,000.00 in unaccounted monies

with the failure to list

before

this Court and entered into a consent order modifying
their previous custody and access schedule. On January
19, 2017 the parties agreed by consent stipulation to
adjourn the evidentiary hearing from February 3,2017
to February 27,2017 and to March 1,2017 due to
Defendant's counsel being actually engaged. On January

30, 2017 defendant filed a consent to change attorney
from Brian Perskin, Esq. to Yuriy Yaroslavskiy, Esq.
Subsequently on February 21, 2017 plaintitf flled a
consent to change attorney from Yonatan S. Levoritz,
Esq. to Barry R. Feerst, Esq.

Incoming counsel then agreed, on consent, to postpone
the evidentiary hearing on February 27, 2017 which was
so-ordered by the Court, adjourning the matter to March,

'','

i

commence) plaintifls second counsel filed an emergency
order to show cause (motion seq. # 4) to be relieved
as counsel. On June 23, 2017 plaintiffs counsel, Barry

second attorney being relieved at the oral argument.

net worth.

'riii..":,'.'.

The matter was then scheduled for trial on custody and
parenting time for June 26 and June 2l ,20 I 7 and for a pretrial conference for May 9, 2017 . The pre-trial conference
was subsequently adjourned to May 22,2017, on consent,
due to Defendant's counsel's illness. On June 22, 2017
(shortly before the custody and parenting time trial was to

pursuant to CPLR 321(c), until July 24, 201'l for the
plaintiff to obtain new counsel. Plaintiff consented to his

certain real estate in an affidavit of

On December 21, 2016 the parties appeared

On March 23, 2017 instead of going forward with the
pendente lite evidentiary hearing the parties withdrew all
pre-trial motions by consent order including any requests
lor pendente /lte custody, maintenance and counsel fees.

Feerst, Esq., was relieved as the attorney of record, on
consent of the plaintiff as much as there had been a clear
irretrievable breakdown in the attorney-client relationship
on the record in open court, and the matter was stayed,

Pursuant to this decision and order a
formal evidentiary hearing will take

together

23, 2017 lor the evidentiary hearing so Mr. Feerst could
prepare for the pendente lite hearing. Unbeknownst to the
Court, the consent of the Attorney for the Children, Ira
Forman, Esq had not been obtained.

In the midst of the stay, plaintiff, now pro se, filed an
order to show cause on July 17,2017 (motion seq. #
5), which is for the most part a repeat of his original
pendente lite application which was the subject of the
hearing withdrawn in open Court in the presence of
the parties while he was represented by counsel. His
application requests the following relief: A) Pursuant
to DRL {i$ 234 and 236(8), granting the Plaintiff, A.S.
[name redacted by the Court], Pendente lile exclusive
use and occupancy of the Marital Residence, located
on Voorhies Avenue [Address redacted by the Court],
and excluding the defendant therefrom; B) Pursuant to
DRL $$ 236(8) and 240, granting the Plaintiff, A.S.,
Pendente Zlre custody of the parties' two (2) children
to wit, I.S. born June 28, 2006 and L.S. born October
24, 2011 [names redacted by the Court] pursuant to a
50/50 access schedule; C) Pursuant to DRL $ 236(8),
directing that defendant, K.S., pay to Plaintifl A.S.,
Pendenle Lite maintenance in the amount and sum of
Ten Thousand Dollars [$10,000,000] per month, pursuant
to the Guidelines, a needs-based award of Pendente Lite
Spousal Maintenance; D) Pursuant to DRL $ 237(8)
directing that defendant, K.S., pay to Plaintifl A.S., as

,.

:r

l

A.S. v. K.S., Slip Copy (2017)
57 Misc.3d 1208(A),2017 N.Y. Slip Op.51342(U)

and for Pendente Zlle counsel lees in connection with
this action, the sum of One Hundred Eighteen Thousand
Dollars [$118,000,000]; E) Granting the Plaintiff, A.S., a

Court Appointed Attorney; and F) For such other and
further relied as this Court may deem just and proper,
including costs upon this motion.

*3

Defendant filed an affidavit in opposition on July
28,201'7. Plaintiff filed a reply afhdavit on August 15,
2017. Defendant filed an order to show cause on July
21, 2017 requesting the following relief: A) Pursuant to
CPLR 602(b), removing to this Court all proceedings
"E
commenced by defendant in the Kings County Family
Court [caption redacted by the Court]; B) Pursuant to
DRL $ 252(1), issuing an order of protection against
Plaintiff-husband, A . S. and in favor of defendant-wife,
K.S., with a provision that the parties may communicate
via text or electronic mail regarding the parties' children
only; C) Pursuant to DRL $ 234, granting defendant-wife,
K.S., exclusive use and occupancy of the marital residence
located on Voorhies Avenue in Brooklyn; and D) For such
other and further relief as the Court deems necessary and
proper, including costs upon this motion.

Custody and Visitation
An award of custody must be based upon the best interests

of the child, and there is no right of either parent to
of the child (see Friederwitzer v. l-riederwit:er,
55 N.y.2d 89, 93, 447 N .Y.S.2d 893, 432 N.E.2d 765;

custody

Matter of Francois v. Hall,73 AD3d 1055, 899 N.Y.S.2d
896). Since the court has an obligation to make an
objective and independent evaluation of the circumstances
(see Trach v. Trac:lt, 162 A.D.2d 678. 557 N.Y.S.2d 112;
lVloseskuv. Mosesku,108 A.D.2d 795,485 N.Y.S.2d 122),
a custody determination should be made only after a full

and fair hearing at which the record is fully developed
(see Obey v. Degling, 37 N.Y.2d 768,375 N.Y.S.2d 91,
337 N.E.2d 6011' Matter of Patricia L. v. Steven L., 119

A.D.2d 221,

506

N.Y.S.2d

198; Audubon v. Audubon, 138

A.D.2d 658,526 N.Y.S.2d 474). Therefore, as a general
rule, it is error to make an order respecting custody
based upon controverted allegations without the benefit
of a full hearing (see Matter of Nalt.,- v. Kortg, 59 AD3d

723,874 N.Y.S.2d 522; Cieri v. Cieri, 56 AD3d 409,867
N.Y.S.2d 472; Matter of Roldan v. Nieves,5l AD3d 803,
857 N.Y.S.2d 7161' Matter of Ling Da Clrcn v. Yue

Htn

Zhou, 39 AD3d 753, 835 N.Y.S.2d 281).

Plaintiff filed an affidavit in opposition on August

16,

.The attorney for the children filed an affirmation in
opposition to both motions on July 31 ,2017 . The parties
and counsel appeared for oral argument on August 17,
2017 on these two (2) motions with plaintiff representing
2011

himself.

The parties were married

in October 2002 in a civil

ceremony and have two (2) children, I.S. who is eleven (l l)
years old and L.S. who is five (5) years old. The defendant

is a licensed pharmacist and the plaintiff, who seeks an
order of custody, receives disability payments due to his
being diagnosed with bi-polar disorder.
That branch of deflendant's order to show cause (motion
sequence # 6) requesting to remove to this Court
all proceedings commenced by defendant in the Kings
County Family Court [caption redacted by the Court],
was granted on consent on July 24,2017 . That branch of
defendant's order to show cause requesting au order of
protection was granted, pending a hearing on the issue
by way of a temporary order of protection in favor of
delendant, against the plaintiff.

Discussion

*4 Here, the parties have had a temporary custody
and visitation consent order in place since May 31, 2016
and despite the plaintiffs numerous allegations against
the defendant, the circumstances and evidence presented
do not warrant a change in custody before trial. The
matter has been on the verge of trial on two (2) separate
occasions and requires a full and fair hearing. Plaintiff
had numerous opportunities to have his day in court,
both times while represented by counsel of his choosing.
To now argue that the Court should award him physical
custody of the children on the eve of trial would be
improper.
The trial shall now commence on Wednesday December
6,20'17 at 9:30 a.m. This date was chosen in open court
on Friday September 29,2017 with all parties and counsel
present.

Court-Appointed Counsel
This court has some very serious concerns as to whether or
not taxpayer funds should be utilized to provide counsel to
an individual that has admittedly spent over S100,000.00
on private counsel ($90,000.00 to Yonatan Levoritz, Esq.
and $10,000.00 to Barry Feerst, Esq. allegedly by credit

A.S. v. K.S., Slip Copy {2017)
57 Misc.3d 1208(4),2017 N.Y. Slip Op.51342(U)

cards or loans with no proof attached) and has caused
numerous delays preventing the matter from proceeding
to trial. During oral argument on August 17, 2017 the

plaintiff stated:

proceeding is a denial ofdue process and requires reversal,
without regard to the merits of the unrepresented party's
position." In the Matter of Kevin Willianu v. Bentley, 26
AD3d 441, 442 (Znd Dept.2006); See also In tlrc Matter of

lody L. Bly
"Your Honor, both of my attorneys
they refused service because of the
money issues. Mr. Levoritz did not

want to file his application to be
relieved because for other reasons
and he just told me that if I am

not going to come up with large
sum of money to pay him he will
not represent me any longer and
he would send his-someone from
who olfice who is not familiar with
the case. At this point I found
Mr. Feerst and he was substituted

to represent me but the nature of
the agreement we had with Mr.

v.

Ho/fmaz, I l4 AD3d l2l5 (4tl't Dept .2014);

N., l0l AD3d 2013 (2nd Dept.2012);
Makllory.88 AD3d 802 (2nd Dept.20l I), Soro
v. Willis, 143 AD3d 728, 38 N.Y.S.3d 250 [2d Dept.,
20161; Charbonncau v. Charbonneau,l5l AD,ld 1060; 59

In rc

Deshawn

RosoJ 't,.

N.Y.S,3d 50 [2d Dept., 2Al7]).

*5

Further, in Pugh v. Pugh, 125 AD3d 663, 664 (2nd
Dept.2015) the Appellate Division, Second Department
held, "the deprivation of the mother's fundamental right
to counsel requires reversal without regards to the merits
of her position.". In Pugh, the Appellate Division held
that the mother was forced to litigate the case, involving
custody, as a pro se litigant because she was unable to
retain a lawyer after many adjournments and delays in the

court proceedings.

Feerst that he would represent me

lor

specific sum

of

money and

the way this case was going those
moneys finished before the trial even
started and he filed application to
be relieved few days before trial.
And I didn't refuse Mr. Feerst but
with the way things were going and
suggestion she was making I didn't
feel that he is representing my side
fairly and he told me to just find
another attorney and then he filed
for motion to be relieved."
Futhermore, during oral argument it was revealed the
plaintiff is a "cosigner" on a mortgage for an apartment

with his parents "for them to get the

mortgage"
although he claims he never lived in said apartment. He
also admitted during oral argument that he withdrew
$500,000.00 by bank check (and personally authorized the

joint account. Defendant alleges
plaintiff invested this money into a company he set up

check) from the parties

prior to the commencement of the action and they dispute
whether the defendant was aware of the investment.
Plaintiff claims defendant knew and participated in this

ln Matter of Cherrez v. Lazo, 102 AD3d 782,783 (2nd
Dept.2013) the Appellate Division held "... the father
had the financial ability to pay the entire cost of the
representation provided to him." Matter of Cherrez v.
Laz o, 1 02

AD3d 7 82, 78 3 (2nd Dept.20 1 3);

See also C o h e n

v. Cohen, 33 Misc.3d 448 (Sup.Ct .2011). In Cheruez,
the Appellate Division, Second Department, affirmed an
order from Family Court after a hearing was made,
directing the father to pay his assigned counsel,

"... the difference between the amount the attorney
would charge a privately retained client lor the services
rendered and the amount the attorney claimed from the
assigned counsel plan." Id.
Consistent with the holding in Pugh, this court shall
appoint for the plaintiff an attorney by separate order
pursuant to g 35(8) of thc Judiciary Law on the issues
of custody, visitation and the order of protection. (See
Abadi v. Abadi, 48 Misc.3d 380, 387, 8 N.Y.S.3d 888,
892 (N.Y.Sup .Ct.2015). The Court, given plaintiffs claim
of disability due to bi polar disorder, must insure that
plaintiffhas representation during this phase ofthe trial.

investment.

The court cautions the plaintiff that in these austere

The court cannot ignore that "deprivation of party's

budgetary times the utilization of government funds must
be tempered with providing those who are truly in need
of appointment of counsel. The Court reserves the right

fundamental right to counsel in a custody or visitation

to direct reimbursement to the State of New York for the

A.S. v. K.S., Slip Copy {2017)
57 Misc.3d 1208(4),2017 N.Y. Slip Op.51342(U)

funds expended and to order his Court assigned counsel
to be paid by him at the difference between her hourly
rate and the rate approved for government paid counsel
pursuant to Judiciary Law 35(8).

The Court has serious concerns and reservations in
appointing the plaintiff counsel, but given the fact that
the right to counsel in a custody and order of protection
proceeding has been described as a constitutional right
(see, t'anrily Ct Act $$ 261, 262lal and Judiciary Larv
5 35(8)) such application is granted. The remedy of
potential repayment will insure the plaintiff is provided

interim exclusive occupancy of realty unless the interim
award is necessary to protect persons or property (see,
Hite v. Hite, 89 A.D.2d 577 , 452 N.Y.S.2d 235; see also,
Stugard v. Stugnrd, 122 Misc.2d 571,471 N.Y.S.2d 442;
cf . Delli Venneri v. Delli Yenneri, 120 A.D.2d 238, 507
N.Y.S.2d 855; but see, e.9., Judell v. Judell, 128 A.D.2d
416,5r2 N.Y.S.2d 699).

Here, the plaintiff has been removed from the marital
home since May 20, 2016 when an order of protection
was issued from the Kings County Criminal Court. The
defendant has had de facto exclusive use and occupancy

his constitutional protections and simultaneously protect

of the marital home by way of an order of protection,

against any potential fraud. The plaintiff is reminded
he may not transfer any cooperative apartments in his
name, no matter what percentage of ownership, absent
court permission pursuant to 22 NYCRR $ 202.16(c)

first from the criminal court and now through this Court
by way of a temporary order of protection. It would be
premature for the Court to determine exclusive use and
occupancy of the marital home now on the eve of trial
during which custody, visitation, order of protection and

[Automatic Orders].

exclusive use and occupancy are the issues. Thus the issue
of exclusive use and occupancy is reserved for the trial
Exclusive Use and Occupancy

Courts are statutorily empowered to grant one spouse
temporary exclusive use and occupancy of the marital
residence during the pendency of divorce proceedings
(see Domestic Relations Law $ 234). Such an order
is appropriate only upon a showing that the relief is
necessary to protect the safety of persons or property,
or one spouse has voluntarily established an alternative
residence and a return would cause domestic strife (see
Kenner v. Kenner, l3 AD3d 52, 786 N.Y.S .2d 157; Mitzner
v. Mitzner,228 4.D.2d483, 643 N.Y.S.2d 674; Annexstein
v. Annex,ttein, 202 A.D.2d 1062, 609 N.Y.S .2d 132;
Fukiris v. Fakit'is, 111 A,D.2d 540, 575 N.Y.S.2d 924;
Goodson v. Goodson, 135 A.D.2d 604,522 N.Y.S.2d 182;
Purdy t,. Purdv, 111 A.D.2d,659,498 N.Y.S.2d 391; l4/oUe
v. Woffc, I I I A.D.2d 809, 490 N.Y.S.2d 555).

*6

Furthermore, "In determining whether the custodial

parent should be granted exclusive occupancy of the
marital home, the trial court should consider, inter alia,
the needs of the children, whether the noncustodial parent

part ofthe trial on the issues ofcustody, visitation
and the order of protection. See also DeMillio v. DeMillio,
106 A.D.2d 424, 482 N.Y.S.2d 517 (2d Dep't 1984)
(exclusive use granted without hearing where allegations
supported by existence of outstanding order of protection
as well as affidavits of third parties); Waldeck v. Waldeck,
138 A.D.2d 373, 525 N.Y.S.2d 656 (2d Dep't 1988)
(in view of conflicting and uncorroborated affidavits,
and with no evidence of police intervention, error to
grant exclusive occupancy of marital residence without
conducting evidentiary hearing). The proper resolution
of this issue is the trial scheduled for December 6,2017.
The Court notes that the only reason that the trial has
not occurred was plaintiffs disagreements with his second
attorney.

court

as

Pendente Lite Maintenance and Counsel Fees
22 NYCRR 202.16 (k) states in relevant part:

Motions

for

alimony, maintenance, counsel

fees

is in need of the proceeds from the sale of that home,
whether comparable housing is available to the custodial

lite and child support (other than under
section 237lcl or 238 of the Domestic Relations

parent in the same area at a lower cost, and whether
the parties are financially capable of maintaining the
residence" (Mt:Coy v. Mc'Coy, I l7 AD3d 806,809 [2014],
citing Graziano v. Graziano,285 A.D.2d 488, 489 [2001] ).

Law). Unless, on application made to the court, the
requirements of this subdivision be waived for good
cause shown, or unless otherwise expressly provided

However, absent an evidentiary inquiry, it is generally
an improvident exercise of discretion to award a spouse

pendente

by any provision of the CPLR or other

statute,

the following requirements shall govern motions for
alimony, maintenance, counsel fees (other than a
motion made pursuant to section 237lcl or 238 of the

A.S. v. K.S., Slip Copy (2017)
57 Misc.3d 1208(A),2017 N.Y. Slip Op. 51342(U)

NYCRR 202.16(k). Plaintiff cannot keep switching
counsel, withdrawing set hearing dates and making

Donrestic Relations Larv for counsel fees for services
rendered by an attorney to secure the enforcement of a
previously granted order or decree) or child support or
any modification of an award thereof:

duplicative applications. Had he not delayed, these issues

would have already been detern.rined. In the meantinte,
all economic discovery must be completed by December
6, 2017 and the note of issue hled. The economic trial
shall commence shortly after the custody and order of
protection trial.

*7 [...]
(2) No motion shall be heard unless the moving papers
include a statement of net worth in the official form
prescribed by subdivision (b) of this section. (Emphasis

Conclusion

added by the Court)

The matter is scheduled for trial on the issues custody,
visitation, order of protection and exclusive use and
occupancy for Wednesday December 6, 2017 at 9:30
a.m. This date was selected on the record at the court
appearance on Friday September 29,2017. Plaintiff shall
be appointed counsel by separate order on the issues
of custody, visitation and order of protection. Plaintifls
application for maintenance and counsel lees are denied
as stated above and the Court notes that he previously
waived the right to an evidentiary hearing on these issues.
Plaintifl and defendant's applications for final exclusive
use and occupancy of the marital residence are reserved
for the trial court. Pending the decision, the wife and
children shall continue to reside in the residence.

t .l
(5) The failure to comply with the provisions of this
subdivision shall be good cause, in the discretion of the
judge presiding, either:

(I) to draw an inference favorable to the adverse party
with respect to any disputed fact or issue affected by
such failure, or

(ii) to deny the motion without prejudice to
upon conrpliance with the provisions of this

renewal
section.

(Emphasis added by the Court).

Here, on the eve of trial the plaintiff has filed a near
duplicate of the pendente lite order to show cause for
maintenance and counsel fees that would have been
subject to an evidentiary hearing, but was withdrawn on

This shall constitute the decision and order of this Court

All Citations

consent when plaintiff was still represented by counsel

and in his presence on the record. Furthermore,

it

is

Slip Copy, 57 Misc.3d 1208(A), 2017 WL 4531850 (Table),
2017 N.Y. Slip Op. s1342(U)

undisputed that the plaintiff did not annex a statement
of net worth to his order to show cause. (See 22
end of Dacument
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Attorneys and Law Firrns

Supreme Court, Appellate Division,
Second Department, New York.

**51 Durante, Bock & Tota, PLLC, Yorktown Heights,
NY (Albert J. Durante of counsel), for Appellant.

In the Matter of Shannon M.

Michael R. Varble & Associates, P.C., Poughkeepsie, NY
(Heather M. Abissi of counsel), for Respondent.

CHARBONNEAU, Respondent,
v.

Brian M. CHARBONNEAU, appellant.
June 28, zo17.
Synopsis

Background: Father appealed from order of the Family
Court, Dutchess County, Tracy C. MacKenzie, J., which
granted mother's petition to modify custody and visitation
provisions of parties' judgment ol divorce so as to permit
her to relocate with subject children to Arizona.

Holding: The Supreme Court, Appellate Division, held
that father was deprived of his statutory right to counsel

Jessica Bacal, Mount Kisco,

NY, attorney for the Child

MARK C. DILLON, J.P., SHERI S. ROMAN,
ROBERT J. MILLER, and HECTOR D. LaSALLE, JJ.
Opinion
*60 Appeal from an order of the Family Court, Dutchess
County (Tracy C. MacKenzie, J.), dated August 22,2016.

The order, after a hearing, insofar as appealed from,
granted the mother's petition to modify the custody and
visitation provisions of the parties' judgment of divorce so
as to permit her to relocate with the subject children to
Arizona.

Reversed and remitted

ORDERED that the order is reversed insofar as appealed
from, on the law and in the exercise of discretion, without
costs or disbursements, and the matter is remitted to the
Family Court, Dutchess County, for further proceedings
in accordance herewith.

West Headnotes ( 1)

Pursuant to a judgment of divorce dated Noven'rber 29,
2011, the parties were awarded joint legal custody of

at hearing on mother's petition.

lll

Child Custody

;,," Hearing
Father was deprived of his statutory right
to counsel at hearing on mother's petition
to nlodify custody and visitation provisions
of parties' judgment of divorce so as to
permit her to relocate with subject children
to Arizona; Family Court proceeded with
hearing, rather than granting adjournment,

after father informed court that he had
retained attorney but that attorney could not
be in court that day, and father never waived
his right to counsel. McKinney's Family Court

Act

$

Cases

262(a)(v).

that cite this headnote

their two children, with the mother having residential
custody and the father having visitation. In November of
2015, the mother filed a petition seeking permission to
relocate with the children to Arizona and on April 15,
2016, the father appeared with assigned *61 counsel for
hearing. However, assigned counsel requested
to be relieved, informing the Family Court that the lather
only contacted her the day before and also that she was not
a scheduled

sure that the father qualified for assigned counsel. After
the court granted assigned counsel's request to be relieved,

it adjourned the hearing until June 24, 2016, so that the
father could retain counsel. On June 24,2016, the father
told the court that he had retained an attorney but that
the attorney could not be in court that day. The court,
however, proceeded with the hearing after stating that it
had no choice but to proceed.
We agree with the father's contention that he was
deprived of his statutory right to counsel (see Family
Ct. Act

$

262[a][v] ). Under the circumstances, instead of

Charbonneau v. Charbonneau, 151 A.D.3d 1050 (2017)
59 N.Y.S.3d 50,2017 N.Y. Slip Op. 05221

ordering the hearing to proceed, the Family Court should
have granted an adjournment (see Matter oJ' Savoca 't.
Bellofatto, 104 A.D.3d 695,960 N.Y.S.2d 212). The father
never waived his right to counsel (see
Pugh t'. Pugh, 125 A.D.3d 663,664,2 N.Y.S.3d
608: Mutter oJ'Doiru v. Cartelli, TT A.D.3d 830, 831, 909
N.Y.S.2d 133). Accordingly, reversal is required, without
regard to the merits of the father's position, and we remit

Matter

the matter to the Family Court, Dutchess County, for a
new hearing and new determination thereafter (see Matter

of Pugh v. Pttgh, 125 A.D.3d at 664,2 N.Y.S.3d 608).

AII Citations
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Rosado v. Badillo, 151 A.D.3d 978 {2017)
54 N.Y.S.3d 316,2017 N.Y. Slip Op. 05096

151A.D.3d 978
Supreme Court, Appellate Division,
Second Department, New York.
In the Matter of Carmelo ROSADO, appellant,
v.
Sonia BADILLO, respondent.
Jlune zt,

zotT

Attorneys and Law Firnrs

Warren S. Hecht, Forest Hills, NY, for appellant.
Etta Ibok, Brooklyn, NY, for respondent
Seymour W. James. Jr., New York, NY (Tamara A.
Steckler and Judith Stern of counsel), attorney for the
child.
Opinion

*978 Appeal by the father from an order of the Family
Court, Kings County (William Franc Perry, J.), dated
January 13,2016. The order, after a hearing, dismissed the
father's petition to modify a prior order of custody.

without
costs or disbursements, and the matter is remitted to
ORDERED that the order

is reversed, on the law,

the Family Court, Kings County, for the assignment
of an attorney to represent the father, and thereafter a
new hearing on the petition and a new determination
thereafter.
The parties are the parents of one child, born in 1999. In
an order dated March 30, 2015, the mother was awarded

either proceed pro se or have his petition dismissed. The
father proceeded pro se and, in the order appealed from,
the Family Court dismissed his petition for failure to state
a cause of action.

Under the circumstances presented, where the Family
Court granted assigned counsel's motion to be relieved,
refused to assign the father a new attorney, and then
compelled the father to choose between representing
himself or having his petition dismissed, the Family Court
violated the father's right to be represented by counsel (see
Farnily Ct. Act gg 261, 262; Matter of Tarnaiv. Buchbinder,
132 A.D.3d 884, 886, l8 N.Y.S.3d 143: Matter of Roso.f v.
Mallor1t,88 A.D.3d 802, 802, 930 N.Y.S.2d 901; Matter
of Vazana v. Va:ana, 32 A.D.3d 478. 479,819 N.Y.S.2d
471).The father neither forfeited his right to counsel nor
knowingly, voluntarily, and intelligently waived his right
to counsel (see Matter of Rovira v. Roth, 140 A.D.3d I 173,
1174, 33 N.Y.S.3d 760: Matter of Tarnai v. Buchbinder,
132 A.D,3d at 886, 18 N.Y.S.3d 143). Moreover, the mere
fact that the court granted the motion of the father's first
assigned counsel to be relieved did not serve to extinguish
the father's right to have another attorney assigned to
represent him (see Matter of Rovira v. Roth, 140 A.D.3d
at1174,33 N.Y.S.3d 760; Matter of Tarnaiv. Buchbinder,
132 A.Did at 886,,18 N,Y.S.3d 143). Accordingly, upon
granting the motion of the *979 father's assigned counsel
to be relieved of his assignment, the Pamily Court should
have assigned the father new counsel (see Matter of Rovta
v. Roth, 140 A.D.3d at 1174,33 N.Y.S.3d 760). Therefore,
we reverse the order appealed from and remit the matter
to the Family Court, Kings County, for the assignment of
new counsel, a new hearing on the father's petition, and a
new determination thereafter.

sole custody of the child. Approximately one month later,
the father petitioned for a modification of that order. The

Family Court, **317 inter alia, assigned an attorney to
represent the father, but in November 2015, that attorney
moved to be relieved of the assignment. The court granted
the motion, but did not assign a new attorney to represent
the father. On the date of the hearing on the modification
petition, the court denied the father's request for the
assignment of a new attorney, stating that the father could
End of G*cument

DILLON, J.P., AUSTIN, ROMAN and COHEN,

JJ.,

concur

All Citations
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Rovira v. Roth, 140 A.D.3d 1173 (2016)
33 N.Y.S.3d 760, 2016 N.Y. Slip Op. 05156

father's application for the assignment of new counsel is
granted.

r4o A.D.3d rr73
Supreme Court, Appellate Division,
Second Department, New York.

In the Matter of Ericka Maria ROVIRA, respondent,
Donald Richard ROTFI, ,Ir., appellant.

In this custody and visitation proceeding pursuant to
Family Court Act article 6, the Family Court granted
the motion of the *1174 father's assigned counsel to
be relieved of his assignment and denied the lather's
application to be assigned new counsel. The father
appeals.

June 29, zo16.
Attornel"s and Law Firnrs
Salvatore C. Adamo, New York, NY, for appellant.
Johnson

& Cohen, LLP, White Plains, NY (Mitchell Y

Cohen ofcounsel), for respondent.
Opinion

*1173 Appeal, by permission, from an order of the
Family Court, Rockland County (Jo Ann Friia, J.),
entered November 12, 2015. The order, insofar as
appealed from, upon granting the motion of the father's
assigned counsel to be relieved ofhis assignment, denied

Contrary to the Family Court's determination, the father,
who had a right to assigned counsel pursuant to Family
Court Act $ 262, did not forf,eit his right to counsel (see
People v. Issac, 121 A.D.3d 816,994 N.Y.S.2d 177; People
v. Bullock, T5 A.D.3d 1148,904N.Y.5.2d629). Moreover,
the father did not knowingly, voluntarily, and intelligently
waive his right to counsel. Accordingly, upon granting
the motion of the father's assigned counsel to be relieved
of his assignment, the Family Court should have granted
the father's application for the assignment of new counsel
(see Matter of Tarnai v. Buchbinder, 132 A.D.3d 884, 18
N.Y.S.3d 143).

the father's application for the assignment of new counsel.

By decision and order on motion dated December 30,
2015, this Court granted the father's motion to stay all
proceedings pending hearing and determination

of

the

BALKIN, J.P., MILLER, HINDS-RADIX
BRATHWAITE NELSON,

appeal.

All Citations

ORDERED that the order is reversed insofar as appealed
from, on the law, without costs or disbursements, and the

Op.05156

End of 0ocunrerrt
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and

JJ., concur.

A.D.3d t173,33 N.Y.S.3d 760 (Mem),
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Munoz v. Edmonds-Munoz, 123 A.D.3d 1038 (2014)
999 N.Y.S.2d 518,2014 N.Y. Slip Op. 09000

Former wife, as appellant with respect to
order on former wife's default, granting
former husband's petition for sole custody
of child, which order former wife had not

rz3 A.D.3d ro38
Supreme Court, Appellate Division,
Second Department, New York.

sought to vacate, could not appeal from merits
of custody determination. McKinney's CPLR

In the Matter of Maurice MUNOZ, respondent,

551

v.

Dina EDMONDS-MUNOZ, appellant.

l.

Cases

that cite this headnote

Dec.24, zot4.
t3t

Synopsis

Background: Former husband petitioned for sole custody
of child, for whom former wife had sole custody under

Child Custody
+., Hearing
Denial of former wife's pre-hearing request for
new assigned counsel was not an improvident
exercise of its discretion, in proceeding

divorce judgment. The Family Court, Queens County,
Dennis Lebwohl, J., granted the petition, on former wife's
default. Former wife appealed.

arising from former husband's petition for
sole custody of child, where Family Court
had entertained, and granted, flour previous
requests to assign counsel to former wife.

Holdings: The Supreme Court, Appellate Division, held
that:
[1] former wife could not appeal from merits of custody
determination, and

I
I4t

Cases that cite this headnote

Child Custody
';,* Hearing

While an indigent party has a right to
assigned counsel in a Family Court child

[2] denial of former wife's request for new assigned counsel
was not an improvident exercise of discretion.

custody proceeding, this entitlement does not
encompass the right to counsel of one's own
choosing.

Affirmed; appeal dismissed in part

2 Cases

West Hcadnotes (8)

IlI

tst

Review

Family Court, only upon a showing of good
cause for a substitution.

Where an order in a child custody proceeding
was made upon the defendant's default and

no motion was made to vacate the default,

2 Cases

appellate review is limited to matters which
were the subject of contest below. McKinney's

CPLR

551 1.

Cases that cite this headnote

Child Custody
o:* Hearing

An indigent party is entitled to new assigned
counsel, in a child custody proceeding in the

Child Custody

;,.

that cite this headnote

l6t

that cite this headnote

Child Custody
'ot" Hearing

After denial of former wife's

pre-hearing

request for new assigned counsel, the denial

tzl

Child Custody
r.,", Right of review and parties

of

her request to adjourn the hearing on former
husband's petition for sole custody of child,

and to appoint her fornrer assigned attorney

Munoz v. Edmonds-Munoz, 123 A.D.3d 1038 (2014)
999 N.Y.S.2d 518,2014 N.Y. Slip Op. 09000
as stand-by counsel, was not an improvident

Ivana M. is dismissed, without costs or disbursements; and

exercise its discretion; former wife, as indigent

it is further,

litigant, did not have the right to counsel
of her own choosing, and good cause for

ORDERED that the order is affirmed insofar
without costs or disbursements.

substitution of counsel was not shown.

*1039 The parties are the parents of two children. In a
judgment of divorce dated August 13, 2002, the mother
was awarded custody of both children. On or about June
8, 2012, the father petitioned for, inter alia, sole custody
of the child Ivana M. Before a hearing was held on the
father's petition, the Family Court issued several orders
granting temporary custody of Ivana M. to the father, and
visitation to the mother.
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Child Custody
-- Right of review and parties

Former wife, as appellant with respect to
order on former wife's default, granting
former husband's petition lor sole custody
of child, which order former wife had not
sought to vacate, could not appeal from

tnl

that cite this headnote
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quoting
Matter of Con.stance P.
891,994 N.Y.S.2d 395,
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J anrc s v. P ot"'e ll, I 9 N.Y.2d 249. 256. 279 N.Y. S.2d 10, 225
N.E.2d 741; Matter o/ Angie N.W. IMelvin A.W.], 107

Child Custody
,...' Persons entitled in general

As a

general rule, absent extraordinary
circumstances, a noncustodial parent is
entitled to reasonable visitation privileges.
Cases

A.D.3d 907, 968 N.Y. S.2d 1 25). Consequently, the mother
may not appeal from the merits of the **520 custody
determination (see CPLR 55ll; Matter of Li Wottg v. Fen
Litt,l2l A.D.3d 692,993 N.Y.S.2d 372; Matter of Aidiles
Noelia A.,48 A.D.3d 616,850 N.Y.S.2d 923).
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"1038 Appeal from an order of the Family Court,
Queens County (Dennis Lebwohl, J.), dated October 18,
2013. The order, inter alia, granted so much of the father's

petition

as

I

121 The mother failed to appear for the hearing on the
father's petition and did not move to vacate her default.
Where an order is made upon the appellant's delault and
no motion is nrade to vacate the default, " 'review is
limited to matters which were the subject of contest below'
ll

Family Court's failure to include in the order
a provision for former wife's visitation.
Cases

as reviewed,

was for sole custody of the child Ivana M.

ORDERED that the appeal from so much of the order as
granted the father's petition for sole custody of the child

I3l I4l I5l t6l This Court may review the mother's
contention that the Family Court erred in its pre-hearing
denial of her request for new assigned counsel (,lee
IVartcr oJ Ca'leb R.D. IMar1; D.S.J,l2l A.D.3d 890,994
N.Y.S.2d 395; Mcttter of Angie N. W. I Melvin A. rV. J, 101
A.D.3d 907, 908, 968 N.Y.S.2d 125; Matter o/' Paulino
v. Cantacho, 36 A.D.3d 821, 822, 828 N.Y.S.2d 496).
However, the Family Court did not improvidently exercise
its discretion in denying the mother's request for new
assigned counsel. This was her fifth such request. The
Family Court had entertained, and granted, four previous
requests to assign counsel to the mother. Nor did the court
err in denying the mother's request to adjourn the hearing
and appointing her former assigned attorney as stand-by
counsel. While an indigent party has a right to assigned
counsel in a Family Court custody proceeding, " 'this
entitlement does not encon'lpass the right to counsel of
one's own choosing' " (Matter of Wiley v, Musabyemariya,

Munoz v. Edmonds-Munoz, 123 A.D.3d 1038 {2014)
999 N.Y.S.2d 518,2014 N.Y. Slip Op. 09000
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The mother argues that the Family
Court erred in failing to include in its custody order
a provision for visitation. As a general rule, absent

quoting Pcople
v. Portts,

l6 N.Y.3d 93,99,917 N.Y.S.2d'14,942 N.E.2d

N.Y.2d 822,824,552 N.Y.S.2d
555, 551 N.E.2d 1233). An indigent party is entitled to
new assigned counsel only upon a showing ofgood cause
for a substitution (sce People v. Sides, 75 N.Y.2d at 824,
552 N.Y.S.2d 555, 551 N.E.2d 1233; Matter of W.iley t.
283; see People v. Sides, 75

extraordinary circumstances, a noncustodial parent is
entitled to reasonable visitation privileges (see Matter oJ
Zwillman v. Kull, 90 A.D.3d 774,775,934 N.Y.S.Zd 333;
Pollack v. Pollack,56 A.D.3d 637,638-639,868 N.Y.S.2d
243; Cervera v. Bressler,50 A.D.3d 837, 839, 855 N.Y.S.2d
658). However, since the mother failed to appear at the
hearing, the issue of visitation is not properly before us
(see Matter o.f Ca'leb R.D. IMary D.S.], l2l A.D.3d at

Under the circumstances presented here, the Family Court

did not improvidently exercise its discretion in denying
the mother's application for substitution of counsel or for

an adjournment of the hearing (see Matter

891,994 N.Y.S.2d 39s).

of Wiley v.
,\ee

also Matter of Moore v. McClenos, 259 4.D.2d752,753,

All Citations

687 N.Y.S.2d 402).

123 A.D.3d 1038, 999 N.Y.S.2d 518,2014

N.Y. Slip Op.

09000
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that a modification is necessary to
144

ensure

the best interests and welfare of the child; in
determining the child's best interests, the court
must look to the totality of the circumstances.
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Following judgment

of

divorce,

in which

child custody arrangement was included,
there had been change in circumstances
such that modification of existing custody

Synopsis

Background: After judgment of divorce was entered,
the Supreme Court, Nassau County, Hope Schwartz
Zimmennan, J., granted mother's motion to modify
judgment of divorce to award her sole legal custody of
child. Father appealed.

arrangement, granting sole legal custody to

mother, was necessary

in order to

ensure

continued best interests of child; relationship
between mother and father deteriorated, and

to follow terms
of settlement agreement negatively affected
child's well-being and mother's ability to
father's persistent refusal

Holdings: The Supreme Court, Appellate Division, held
that:

provide child with treatment for his medical
conditions.

there had been change in circumstances such
that modihcation of existing custody arrangement was
necessary in order to ensure continued best interests of

tl]

child;

Cases

l3l

Trial
,.:,* Cumulative evidence in general

[2] trial court did not commit reversible error when it
precluded father from preventing testimony of eight of

Whether evidence should be excluded as
cumulative is a matter that rests within the
sound discretion ofthe trial court.

child's current and former medical treatment providers;
and

Cases

[3] trial court providently exercised its discretion in
denying father's request for adjournment to retain new
141

counsel.
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Child Custody
,r,,* Modification

On motion to modify custody arrangement,
Affirmed

trial court did not commit reversible error
when it precluded father from preventing
testimony

West Headnotes (8)

Ilt

Child Custody

;"* Agreements
Modihcation of a court-approved stipulation
setting forth terms of custody or visitation is
permissible only upon a showing that there
has been a change in circumstances such

of

eight

of

child's current and

former medical treatment providers to
demonstrate that mother and father were
unable to communicate effectively with each
other; both parties had acknowledged that
there had been breakdown in communication
between them, and such breakdown was one
of primary grounds cited by mother in support
of her motion to modify custody arrangement.

Greenberg v. Greenberg, 144 A.D.3d 625 (2016)
4'1 N

20 6

S

Cases
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adjournments would be granted, lather had
already retained three separate attorneys,
and father had engaged in dilatory tactics
throughout course of hearing. McKinney's
Family Court Act $ 262(aXv).
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custody proceeding and must be accorded a
reasonable opportunity to select and retain his

or her counsel. McKinney's Family Court Act
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**50 Saltzman Chetkof & Rosenberg LLP, Garden City,
NY (Allyson D. Burger of counsel), for appellant.
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Child Custody
.,,, Hearing

(Jeanine

The right to be represented by counsel of
one's own choosing at a custody proceeding
is not unlin.rited; this right is qualified in
the sense that a party may not employ such
right as a means to delay judicial proceedings.
McKinney's Family Court Act $ 262(a)(v).
Cases

Attorneys and Larv Finns

M.

NY

Rooney and Jennifer Rosenkrantz of

counsel), for respondent.

Barbara H. Kopman, Westbury, NY, attorney for the
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*625 Appeal by the plaintiff from an order of the
Supreme Court, Nassau County (Hope **51 Schwartz

Child Custody
..,,, Hearing
Absent exigent or compelling circumstances,
a court in a custody proceeding may, in the
exercise ofits discretion, deny a party's request

to substitute counsel made on the eve of or
during trial if the party has been accorded a
reasonable opportunity to retain counsel of
his or her own choosing before that time.
McKinney's Farnily Court Act $ 262(a)(v).
Cases

l8l

The parties were married and had one child together. In
December 201l, after the commencement of this action

Child Custody
,,,* Time for hearing

proceeding,

after a hearing, granted the defendant's motion to nrodify
the parties'judgment ofdivorce, *626 entered February
15,2012, inter alia, to award her sole legal custody of the
parties' child, and denied the plaintiffs cross motion to
modify the parties' judgment of divorce to, among other
things, award him sole legal and physical custody of the
parties'child.

ORDERED that the order is affirmed, with costs

that cite this headr.rote

At child custody

Zimnerman, J.), entered September 10, 2015. The order,

for a divorce and ancillary relief, the parties entered

trial

court

providently exercised its discretion in denying
father's request for adjournment to retain
new counsel; father's request occurred almost

two years after mother sought to modify
custody arrangement, father's request was
made at beginning of sixth day of hearing
and after court had indicated that no further

into a settlement agreement which provided that they
would have joint legal custody of their child, and that
the defendant (hereinafter the mother) would have sole
physical custody of the child. The settlement agreement
provided that the parties would each have final decision-

making authority over different aspects of the child's

life: the mother had final decision-making authority
over medical care, dental care, and education, while the

Greenberg v. Greenberg, 144 A.D.3d 625 (2016)
41 N.Y.S.3d 49,2016 N.Y. Slip Op. 07159

plaintifl (hereinafter the father) had final decision-making
authority over extracurricular activities and religious
education. Rider A of the settlement agreement set forth
a visitation schedule for the father. The parties were
divorced by a judgment entered February 15, 2012,
which incorporated, but did not merge, the terms of the
settlement agreement.

In July 2013, the mother moved to modify the judgment
of divorce to award her sole legal custody ol the child,
and for modifications of the visitation schedule to reduce
the father's overall parenting time with the child. The

mother alleged that the child had medical conditions that
required treatment and that the father had interfered
with the child's medical care by disrupting the treatment

provided by the child's doctors and by initiating new
courses of treatment with different doctors that he had
unilaterally selected in violation of the terms of the
settlement agreement. The mother further contended that
father were unable to communicate effectively,
and that the father had made baseless reports about her to
Child Protective Services and had contacted the police on
she and the

numerous occasions in the presence of the child alleging
that she had deviated from the visitation schedule. The

mother asserted that the child was adversely affected
by the visitation schedule since it required numerous
transitions between the mother and father each week,
often requiring multiple transfers each day.

In response to the mother's motion, the father crossmoved to modify the judgment of divorce to award him
sole legal and physical custody ofthe child, and for a new

4, 2015, and the hearing was adjourned until June 30,
2015. On that date, the Supreme Court stated that the
issues were "very narrow" and informed the parties that

the **52 hearing was "going to be finished this week."

The mother's attorngy informed the court that the father
had already served subpoenas on eight of the child's

current and former medical treatment providers, noting
that at least two of those doctors, including the child's
pediatrician, had discharged the child from their care after
receiving the subpoenas. The father's attorney stated that
these witnesses were necessary to show that the parties
were unable to communicate with each other. The court
precluded the father from calling those witnesses, finding
that such evidence was cumulative since it was apparent
that the parties'relationship was "toxic." After this ruling,
the mother completed her testimony and the father began
testifying.

The father testified that his understanding of the
settlement agreement was that the parties had 'Joint
custody" and that they "[were] to make decisions
together on all medical, educational, religi[ous] and
extracurricular [matters]." The father testified that it
was his understanding that both he and the mother
were permitted to take the child to doctors without any
coordination with the other parent, and described at least

one instance when he took the child to a new doctor
without the mother's knowledge or consent. The father
also testified that he had undertaken to have the child
evaluated for special education services over the mother's
express objection.

visitation schedule that would reduce the mother's overall

The next day, July 1,2015, when the father was scheduled

parenting time.

to continue his testimony, the father's attorney advised
the Supreme Court that she wished to be relieved as

*627 The Supreme Court directed a forensic evaluation
of the parties and the child, and appointed a forensic
evaluator for that purpose. The forensic evaluator
concluded that the child had been negatively affected
by the parties' conflicts, by the numerous transitions

counsel because the father was "not confident" in her, had

requested that she engage in what she considered to be
"unethical" behavior, and wanted her to be relieved. The
father's attorney requested an adjournment of "at least 60

to 90 days" so that the father could retain a new attorney.

necessitated by the parties'visitation schedule, and by the

A hearing on the motion and cross motion was held
beginning on June 1,2015. Both the father and the mother
were represented by counsel, and an attorney for the

*628 The Supreme Court was informed that the father's
attorney was the third attorney that he had retained to
represent him in this matter, and that his prior attorney
had asked to be relieved. The court questioned the
father about the situation and the father stated that he
"would like to relieve [his attorney]." The court ultintately

child was appointed to represent the child's interests. The
mother testified on her own behalf on June 1,2, 3, and

relieved the father's attorney, but denied his request for an
adjournment, noting that the matter had been pending for

father's refusal to comply with the tern.rs of the settlement
agreement.

Greenberg v. Greenberg, 144 A.D.3d 625 (2016)
41 N.Y.S.3d 49, 2016 N.Y. Slip Op. 07159

approximately two years and that it would not stop the
hearing for an additional 60 days while the father was "in
the middle of [his] testimony." The father did not object
to the court's ruling and proceeded to represent himself
on that date. The matter was then adjourned for about
three weeks, and when the hearing resumed, the father,
who had not retained counsel during the intervening threeweek adjournment, proceeded to represent himself for the
remainder of the hearing.
In the order appealed from, the Supreme Court stated that
throughout the hearing, the father's position was that "his
judgment [was] vastly superior to the mother's [judgment]"

only upon a showing that there has been a change
in circumstances such that a modification is necessary
to ensure the best interests and welfare of the child
(see Hughe,s v. Hughes, l3l A.D.3d 1207, 1208, 16
N.Y.S.3d 861; Anonynrous 2011*I 'r,. Anonymous 2011-2,
02 A.D.3d 640, 641,958 N.Y.S.2d l8l ; M atter of Dorsa v.
Dorso,90 A.D.3d 1046. 1046. 935 N.Y.S.2d 343; Matter of
1

Gaudette v. Gaudeue,262 A.D.2d E04, 805, 691 N.Y.S.2d

681). "In determining the child's best interests, the court
must look to the totality of the circumstances" (Alvarez
v. Alvarez, 114 A.D.3d 889, 891, 980 N.Y.S.2d 583; see
Eschbach v. Esc'hbach, 56 N.Y.2d 167,174,451 N.Y.S.2d
658,436 N.E.2d 1260).

and that "he has always been empowered to make medical

and educational decisions for the child when the child
[was] with him." The court concluded that the father was
either unable or unwilling to understand the distinction
between consultation and decision making, and that he
had failed to follow the terms of the parties' settlement
agreement.

121 Here, the record demonstrates that there had

been

a change in circumstances such that a modification
of the existing custody arrangement was necessary in
order to ensure the continued best interests of the
child. The parties' deteriorating relationship and the
father's persistent refusal to follow the terms of the
settlement agreement negatively affected the child's well-

The Supreme Court ultimately granted the mother's
motion, awarding her sole legal custody of the child
and sole decision-making authority over all aspects of
the child's life. The court specifically directed that the
mother "shall not consult with [the father] or solicit his
opinion about any **53 medical or educational issues
concerning the child." However, the mother was directed
to advise the father of all of her decisions concerning

the child's health, education, and welfare. The court
specifically prohibited the father from taking the child to

any physician or medical provider "except in the case of
an emergency requiring nredical attention at a hospital
emergency room." The court modified the parenting
schedule set forth in Rider A of the settlement agreement
so as to reduce the flather's parenting time with the child.
The court denied the father's cross motion for sole legal
and physical custody ofthe child.
The father appeals, contending that the Supreme Court
erred in awarding the mother sole legal custody with sole
decision-making authority and in reducing his visitation.

The father further contends that the court erred in
precluding him from calling the subpoenaed medical
providers and in denying his request for an adjournment
to substitute his retained counsel.

tll

*629 Modification of a court-approved stipulation

setting forth terms of custody or visitation is permissible

being and the mother's ability

to

provide the child

with treatment for his medical conditions. Contrary
to the father's contention, the record contained anrple
evidence to support the Supreme Court's conclusion
that the parties could not effectively co-parent and that
awarding sole legal custody to the mother with full
decision-making authority was in the best interests of
the child (see Eschbach v. Eschbacl,, 56 N.Y.2d at 174,
451 N.Y.S.2d 658,436 N.E.2d 1260; Alvarez v. Alvarez,
ll4 A.D.3d at 891, 980 N.Y.S.2d 583). Furthermore,
the record establishes that there had been a change in
circumstances such that a modification of the existing
visitation arrangement was necessary in order to ensure
the continued best interests and welfare of the child (see
Matter of Rodrigue:-Donoghy v. Donaghy,, 138 A.D.3d
1123,1124,28 N.Y.S.3d 907; Matter o/'Zwillmanv. Kull,
90 A.D.3d 774, 775, 934 N.Y.S.2d 333). The court's
determination moditying the terms of the existing custody
and visitation agreement has a sound and substantial basis
in the record, and there is no basis to disturb it (see Matter
of Rodriguez-Donaghy v. Donaghy, 138 A.D.3d at 1124,
28 N.Y.S.3d 907).

l3l t4l The father's contention that the Supreme Court
committed reversible error when it precluded him from
presenting the testimony of approximately eight of the
child's current and former medical treatment providers is
without merit. "Whether evidence should be excluded as

Greenberg v. Greenberg, 144 A.D.3d 625 (2016)
41 N.Y.S.3d +g, zoi6 trt.v Slip Op.07'159

cumulative is a matter that rests within the sound **54 court may, in the exercise of its discretion, deny a [party's]
discretion of the trial court" (Rorabellu v. Fanelli,225 request to substitute counsel made on the eve of or
A.D.2d 1007, 1008, 639 N.Y.S.2d 573; see Bergamaschi during trial if the [party] has been accorded a reasonable
v. Garguno, 293 A.D.2d 695,696,742 N.Y.S.2d 322). opportunitytoretaincounselofhis[orher] ownchoosing
Here, the father sought to present the testimony of these before that time" (People v. Arroyave,49 N.Y.zd at2'll,
medical providers on the sole *630 ground that such 425 N.Y.S.2d 282,401 N.E.2d 393; see People v. Crown,
testimony would demonstrate that the parties were unable 51 A.D.2d 588, 589, 378 N.Y.S.2d 775).
to communicate effectively with each other, In light of,
among other things, the fact that both parties repeatedly t8l Here, the father's request lor an adjournment
occurred almost two years after the mother sought to
acknowledged that there had been a breakdown in
communication between them-indeed, this was one of modify the settlement agreement. The father's request
for a 60- to 9G{ay adjournment was made at the
the primary grourrds cited by the mother in support of
her motion-the court did not improvidently exercise beginning of the sixth day ol the *631 hearing and
its discretion in precluding the father from calling the after the Supreme Court had indicated that no further
medical providers to testify for that purpose (see Matter adjournments would be granted. Notably, the father's
oJ- Antlnny M., 63 N.Y.2d 270, 283.481 N.Y.S.2d request for an adjournment occurred after the mother
675, 471 N.E.2d 447; cf. Bergamaschi v. Gargano, 293 had completed her testimony and after he had completed
A.D.2d at 696,742 N.Y.S.2d 322). To the extent that the almost a full day of his own testimony. The record further
father contends that the testimony of these witnesses was reflects that the father had already retained three separate
relevant for some other purpose, the father's contentions attorneys to represent him and that he had engaged in
in this regard, raised for the first time on appeal, are dilatory tactics throughout the course of the hearing.
not properly before this Court (see Lemoine v. Steir*vay' The father had ample opportunity to retain counsel
Fitness Group, LLC, 106 A.D.3d 960, 960, 965 N.Y.S.2d of his own choosing **55 before his request, and he
failed to demonstrate that the requested adjournment
371).
was necessitated by forces beyond his control and was
I5l 16l l7l The father's contention that the Supreme not a dilatory tactic (see People v. Allisott, 69 A.D.3d
Courtimprovidentlyexerciseditsdiscretionindenyinghis 740, 741; People v. Campbell, 54 A.D.3d at 959-960,
863 N.Y.S.2d 827). Under the circumstances, the court
application for a 6G- to 90-day adjournment to retain a
different attorney is without merit. Section 262(a)(v) of providently exercised its discretion in denying the father's
the Farnily Court Act confers the right to the assistance . request for a 60- to 90-day adjournment to retain new
of counsel upon "the parent of any child seeking custody counsel (see Matter oJ' WtW ,v. Mlqsabye,mariya, ll$
or contesting the substantial infringement of his or her A.D.3d898,90G-90I,;988N.Y.S;2d259;Peoplev. Milortl,
righttocustodyofsuchchild,inanyproceedingbeforethe 115 A.D.3d at 774-775,981 N.Y.S.2d 453; Peoplc v.
court in which the court has jurisdiction to determine such Martitt,4l A.D.3d at 617, 838 N.Y.S.2d 166; Lindenmanv.
custody." Such a parent has the right to be represented by Ltndenman,288 A.D.2d 352,353,734 N.Y.S.2d 95; Natoli
counsel of his or her own choosing and must be accorded v. Natoli, 231 A.D.zd 591 , 592,651 N.Y.S.2d 618; Matter
a reasonable opportunity to select and retain his or her oJ Child WelJare Admin. v. letrniler A.,218 A.D.2d694,
counsel (see Matter oJ'Stttoca v. BclloJatro, 104 A.D.3d 696,630N.Y.S.2d379).Thefather'sadditionalcontention
695.697,960N.Y.S.2d212;seealso Peoplev. Milord, 115 that he was entitled to an automatic stay pursuant to
A.D.3d114,174,981N.Y.S.2d453;,seegenerallyChandler CPLR 321(c) is without merit inasmuch as the father's
v. Fretag, 348 U.S. 3, 9-10,75 S.Ct. l, 99 L.Ed. 4). "The attorney did not withdraw oyer his objection (see Matter
right to be represented by counsel of [one's] own choosing of Wiley v. Masahyemariya, ll& A.D.3d at 899-900. 988
is, however, not unlimited" (People v. Milord, I l5 A.D.3d N.Y.S;Ed 259). Furthermore, the father's contention that
at774,981 N.Y.S.2d 453). Indeed "this right is qualified the court erred in failing to conduct an adequate inquiry
in the sense that a [party] may not employ such right as a to ensure that his decision to discharge his attorney was
means to delay judicial proceedings" (People v. Arroyave, knowingly made and that such failure deprived him of his
49 N.Y.2d 264,271, 425 N.Y.S.2d 282, 401 N.E.2d 393; ' right to counsel is without merit (see People v. Milord, 115
'see People v.. Milorrl, ll5 A.D.3d at774,981 N.Y.S.2d A.D.3d at775,981 N.Y.S.2d 453;Peoplev. Goody,ine,46
453). "[A]bsent exigent or compelling circumstances, a
A.D.3d 102,703,848 N.y.S.2d 243).
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In light of the forgoing, we
remaining contention.
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choosing. McKinney's Family Court Act
262(a.b).
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Anita Tarnai, appellant. (Proceeding No. z)
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Oct.21,2015.
Synopsis

Background: Mother and father filed separate petitions for
sole legal and physical custody of their child. The Family
Court, Kings County, Michael L.KaLz,J., granted father's

I3t

Child Custody
'..,- Hear'ing

An application by an indigent person for the
assignment of new counsel in a Family Court
custody proceeding may be granted only upon
a showing of good cause for a substitution;

petition and denied mother's. Mother appealed.

good cause determinations are necessarily
case-specific and therefore fall within the
discretion of the court. McKinney's F-amily

Holdings: The Supreme Court, Appellate Division, held
that:

Court Act $ 262(a, b).
[1] Family Court did not have an obligation to determine
whether there was good cause'for relieving mother's

I

Cases that cite this headr-rote

appointed attorney;

t2l fact that

mother's three appointed attorneys

l4l

successfully sought to be relieved did not extinguish her
right to have attorney assigned to represent her; and

t3l mother did not

knowingly, intelligently,

Child Custody
,.u', Hearing

Family Court did not have an obligation
to determine whether there was good cause
for relieving mother's appointed attorney
of the assignment to represent mother in
proceedings on her and father's separate
petitions for sole legal and physical custody
of their child, where attorney made the

and

voluntarily waive her right to counsel.

Reversed and remitted.

application to be relieved, and mother did not

join in that application. McKinney's Family
Court Act

$

262(a, b).
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N.Y.S.3d 143, 2015 N.Y. Slip Op. 07671

The deprivation of a party's fundanrental
right to counsel in a custody or visitation
proceeding is a denial of due process which
requires reversal, regardless of the merits of

runs in lavor of the indigent party and not
the attorney. McKinney's Family Court Act $
262(a).
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The fact that mother's three
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appointed

attorneys successfully sought to be relieved of
their assignment did not serve to extinguish

l10l

the mother's right to have an attorney assigned

to represent her in Family Court proceedings

Mother did not knowingly, intelligently, and

on her and father's separate petitions for

voluntarily waive her right

sole legal and physical custody of their child.

Family Court proceedings on her and father's

McKinney's Family Court Act

separate petitions for sole legal and physical

I

l7l

Cases
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262(a. b).

to counsel

in

custody of their child; although Family Court
discussed the risks of proceeding pro se, it
conducted no inquiry to determine whether
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mother was waiving her right to counsel and

A party to a Family Court proceeding who
has the right to be represented by counsel
may only proceed without counsel if that
party has validly waived his or her right to

her right to counsel, and mother did not wish
to proceed pro se, but was forced to do so even

never determined whether she wanted to waive

though she was entitled to have an attorney
assigned to represent her. McKinney's Family

Court Act

representation. McKinney's Family Court Act
$ 262(a).
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Child Custody
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Hannless Error

Constitutional Law
*- Child custody, visitation, arld support

Opinion

*884 Appeal from an order of the Family Court, Kings
County (Michael L. Katz, J.), dated luJy 29,2014. The
order, after a hearing, among other things, denied the
mother's petition for sole legal and physical **145

Tarnai v. Buchbinder, 132 A.D.sd 884 {2015}
18 N.Y.S.3d 143,2015 N.Y. Slip Op. 07671

custody ol the subject child and granted so much of the
father's petition as sought sole legal custody ofthe subject
child.

ORDERED that the order

is reversed, on the law,

without

or disbursements, and the matter is remitted to
the Family Court, Kings County, for a new hearing

costs

on the petitions and a new determination thereafter in

join in Rosario's application. The Family Court granted
Rosario's application and relieved her of the assignment to
represent the mother. However, the Family Court refused
to assign the mother a new attorney. The Family Court
told the mother that she was required to either hire a new
attorney at her own expense, or represent herself in these
proceedings. In this context, the Family Court warned the
mother of the risks of proceeding pro se.

accordance herewith; and it is further,

On the next hearing date, the mother indicated that

ORDERED that pending the new hearing

and

determination of the petitions, the provisions of the order
dated July 29,2014, regarding custody and visitation shall
remain in effect.
The parties are the parents of the subject child. The mother
petitioned for sole legal and physical custody ofthe child.

The father separately petitioned for, inter alia, sole legal
custody of the child. In an order dated July 29,2014, the
Family Court denied the mother's petition, granted the
father's petition, awarded sole legal and physical custody
to the father, set holiday and visitation schedules, and gave
the parents joint decisionmaking authority over major
educational and medical issues.

The mother was found to be indigent and entitled to
assigned *885 counsel. An attorney was appointed to
represent her. Less than six months later, the mother's
assigned counsel made an application to be relieved of the
assignment. The Family Court granted the application,
and assigned the mother a new attorney to represent her.

Less than one year later, the mother's second attorney

made an application to be relieved of the assignment
to represent the mother. The Family Court granted the
application of the mother's second attorney, and made a
third assignment of counsel, appointing Serena Rosario to
represent the mother.

The Family Court conducted a hearing on the petitions
on various dates from March 13, 2013, until April 4,
2014. Rosario represented the mother until January 7,
2013. On that date, the mother addressed the court
herself and requested an adjournment so that she could
review certain trial n.raterials. During the course of
making her request, the mother made statements that
reflected poorly on Rosario. Rosario responded to the
mother's statements by defending her representation of
the nrother, and by making an application to be relieved
of the assignment to represent her. The mother did not

she

was unable to find an attorney to represent her. When
asked if she was "representing herself at this point," she
replied that she was "in search ofan attorney but for the

time being [she would] filI in." The mother represented
herself for the remainder of the hearing, which was
conducted over the course of the next three months. At
the conclusion of the hearing, the Family Court, among
other things, denied the mother's petition for sole legal and
physical custody of the child and granted so much of the
father's petition as sought sole legal custody of the child.
The mother appeals. We reverse.

tll

121 t3l I4l l5l 16l The Family Court Act

of the persons [who] has the right
to the assistance of counsel" (Fanrily Ct. Act $ 262[a]
). One such person is **146 "the parent of any child
seeking custody ... in any proceeding before the court
in which the court has jurisdiction to deternrine such
custody" (Family Ct. Act $ 262[a][v]; see Matter oJ *886
enumerates "[e]ach

Mutone v. Loos, 101 A.D.3d 883,883,954 N.Y.S.2d 888).

"[A]n indigent party has a right to

assigned counsel in a

Family Court custody proceeding" (Matter of l4unoz v.
Edmonds-Munoz, 123 A.D.3d 1038, 1039, 999 N.Y.S.2d
518; see Matter { Wiley v- Musabyemariya, ll8 A.D.3d
898" 900, 988 :N,Y.S-2d 259; see a/so Farnily Ct. Act g
262[a],fb] ). Where, as here, an indigent party has a right
to assigned counsel, "this entitlement does not encompass
the right to counsel of one's own choosing" (Peoplc v.
Porto, 16 N.Y.3d 93, 99, 917 N.Y.S.2d 74, 942 N.E.2d
283; see People v. Sides,75 N.Y.2d 822.824,552 N.Y.S.2d
555, 551 N.E.2d 1233; Matter of:Wiley y; llufu6ab],cmariya,
118 A.D.3d at 900, 988 N.Y.S,3d 259). An application
by an indigent person for the assignment of new counsel
may be granted only "upon [a] showing [of] good cause
for a substitution" (People v. Sides,75 N.Y.2d at 824,
552 N.Y.S.2d 555, 551 N.E.2d 1233 [internal quotation
marks omittedl; see Matter of W'iley v. Musabyemariya,
118 A.Di3d at 900, 988 N.Y.S.2d 259). "Good cause
determinations are necessarily case-specific and therefore

Tarnai v. Buchbinder, 132 A.D.3d 884 (2015)
18 N.Y.S.3d 143,2015 N.Y. Slip Op.07671

fall within the discretion of the trial co:urt" (People v.
Linore,s,2 N.Y.3d 507, 510, 780 N.Y.S.2d 529,813 N.E.2d

l8 N.Y.3d 588, 592, 942 N.Y.S.2d
5, 965 N.E.2d 232: Matter of Wiley.v- ll{usahyemariya,
I l8 A.D.3d at 900,988 N.Y.S.2d 259). Since the statutory
right to the assignment of counsel runs in favor of the
indigent party and not the attorney (see Farnily Ct. Act
5 262[a] ), the Family Court did not have an obligation
to determine whether there was good cause for relieving
Rosario of, the assignment to represent the mother where,
as here, Rosario made the application to be relieved,
609; see People v. Smith,

v. Mallory,83 A.D.3d 802, 802-803, 930 N.Y.S.2d 901;
see Matter of Nixon v. Christian, 130 A.D.3d at832, 12
N.Y.S.3d 55r).

t10l

Here, the record does not demonstrate that the

mother waived her right to counsel (see Matter

Mutone

v. Loos, 101 A.D.3d at 883, 954

of

**147

N.Y.S.2d

888). Although the Family Court discussed the risks
of proceeding pro se, it never determined, in the first

instance, whether the mother wanted to waive her right
to have an attorney assigned to represent her. Indeed, the
Family Court conducted no inquiry to determine whether
and the mother did not join in that application. In
the mother was waiving her right to counsel (see Matter
any event, the Family Court determined that, under the
of RctsoJ'v. Mallory,88 A.D.3d at802,930 N.Y.S.2d 901),
circumstances presented to it, it was appropriate to relieve
and
the record demonstrates that the mother "did not
Rosario of the assignment, and that determination is not
wish to proceed pro se, but was forced to do so" even
at issue on this appeal. However, the fact that Rosario and
though she was entitled to have an attorney assigned to
the mother's hrst two attorneys successfully sought to be
represent her (Matter of Nixon v. Christian, 130 A.D.3d at
relieved of their assignment did not serve to extinguish the
832, 12 N.Y.S.3d 551' see Matter of RosoJ'v. Mallory, 88
mother's right to have an attorney assigned to represent
A.D.3d at 802, 930 N.Y.S.2d 901). Accordingly, since the
her.
mother did not knowingly, intelligently, and voluntarily
her right to counsel, the Family Court's order must
waive
l7l t8l 191 A party to a Family Court proceeding be reversed
and the matter remitted to the Family Court,
who has the right to be represented by counsel may
Kings
for a determination of whether the mother
County,
only proceed without counsel if that party has validly
wishes to waive her right to counsel, the assignment of new
waived his or her right to representation (see Matter of
counsel if warranted, and a new hearing on the petitions
Belmonte v. Batista, 102 A.D.3d 682,682,961 N.Y.S.2d
and a new determination thereafter. In the interim, and
174; see also People v. Aruoyo,98 N.Y.2d l0l, 103, 745
until further order of the Family Court, Kings County,
N.Y.S.2d 796,772 N.E.2d I 154). "To determine whether
the provisions ofthe order dated July 29,2014, regarding
a party is validly waiving the statutory right to counsel,
custody and visitation shall remain in effect (see e.g.
the Family Court must Conduct a 'searching inquiry' to
Matter oJ Velez v. Alvarez, 129 A,D.3d 1096, 1097, 12
ensure that the waiver .is unequivocal, voluntary, and
N.Y.S.3d 267).
intelligent" (Matter of Nixort v. Christian, 130 A.D.-ld
831 , 832. l2 N.Y.S.3d 551 , quoting Matter of Jung IState
In light of the foregoing, we need not reach the mother's
Commn. on Jud. Conductf , ll N.Y.3d 365, 373, 870

N.Y.S.2d 819, 899 N.E:2d 925; see Matter of Belmonre
t,. Batista, 102 A.D.3d at 682, 961 N.Y.S.2d 174). "The
deprivation of a party's fundamental right to counsel in a
custody or visitation proceeding is a denial ofdue process
which requires reversal, regardless of the merits of the
unrepresented party's position" (Matter *887 of RosoJ
frnd of 0ocunront

remaining contentions.
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Second Department, New York.
IU

In the Matter of Martin WILEY, petitioner,

Action
,u.. Stay of Proceedings

v.

Attorney and Client
-,- Act of parties

Epiphanie MUSABYEMARIYA,
respondent. (Proceeding No. r)

Pretrial Procedure

In the Matter of Epiphanie

';,.

Musabyemariya, respondent,

Absence, death, or disability of party

As a general rule, the statute governing the
withdrawal of attorneys requires that there

V.

be

Martin Wiley, appellant. (Proceeding No. z)

a 30-day stay of all

proceedings after

counsel is permitted to withdrew over a client's

June 18, zor4.

objection; where, however, the attorney's
withilrawal is caused by a voluntary act of the
client, the court has the discretion to permit
the matter to proceed without such a stay.
McKinney's CPLR 32 I (c).

Synopsis

Background: Father appealed order ol the Family Court,

Dutchess County, Watson, J., granting mother sole
custody ol child and awarding father only supervised
visitation, limited to four hours on alternative Saturdays.

Holdings: The Supreme Court, Appellate Division, held
that:

Cases that cite this headnote

121

Child Custody
v.. Time for proceedings

Father was not entitled to 30-day stay
of child custody proceedings after counsel's

[1] father was not entitled to stay of child custody
proceedings after counsdts withdrawal'

withdrawal, since he voluntarily discharged his
attorney. McKinney's CPLR 321(c).

[2] Family Court did not improvidently exercise its
discretion in denying father's request for substitution of

Cases

couusel and adjournment

ofchild custody proceedings on

day of trial;

t3t

that cite this headnote

Trial
,,,, Presence of'parties and counsel

[3] Fnmily Court's erroneous admission of

treating
psychologist's affidavit and child's school records into

Where an indigent party has a constitutional
right to assigned counsel, this entitlement does

evidence was harmless; and

not encompass the right to couusel of one's
own choosing. U.S.C.A. Const.Amend. 6;

[4] ltamily Court's detemrination to temporarily revert to
previous visitation schedule had sound and substantial
basis in the record.

McKinney's Const. Art.

Affirmed

1, $ 6.

3 Cases that cite this headnote

141

Trial
,,,- Presence of parties and counsel

An indigent person may be entitled to new
assigned cognsel only upon a showing of
good cause for a substitution; good cause
determinations are necessarily case-specific

Wiley v. Musabyemariya, 118 A.0.3d 898 (2014)
988 N.Y.S.2d 259,2014 N.Y. Slip Op. 0450'l

and therefore fall within the discretion of the
t8l

trial court-

Child Custody

,,., Visitation

tst

4 Cases that cite this headnote

Family Court's determination during child
custody proceedings to temporarily revert to

Child Custody

previous visitation schedule lor father of lour
hours on alternate Saturdays had sound and
substantial basis in the record.

.-,' Hearin-9
Family Court did not improvidently exercise
its discretion in denying father's request for

substitution of cuunsel and adjournment of
child custody proceedings on day of trial;
Court properly determined that there was
no good cause shown in view of timing of
father's request, effect of such timing on
progress of case, and statements of father's
counsel that there had been disagreements
over trial strategy between client and coupsel,
and Court was not obligated to make even
minimal inquiry into father's request to
substitute counsel since his request was based

on conclusory statement that he could not
continue with present counsel

for

medical

reasons and reflected only a delaying tactic.
4 Cases that cite this headnote
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Feldn.ran, Uniondale,
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Feldman of counsel), for appellant.
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Opinion
I6t

*899 In two related child custody and

Trial
,r". Presence of parties and couusel

Good cause does not exist for an indigent

party to substitute counsel where, on the
eve of trial, disagreements over trial strategy
generate discord.
2 Cases

I7l

that cite this headnote

Child Custody
-,,, Harmless Error

Famili Cburt'S erroneous admission of
treating psychologist's affidavit and child's
school records into evidence was harmless
and did not require reversal during child
custody proceedings, because father was not
prejudiced thereby, and these documents

played

no part in court's determination

regarding custody or visitation.
Cases

that cite this headnote

visitation

proceedings pursuant to Family Court Act article 6, the
father appeals, as limited by his brief, from so much of
an order of the Family Court, Dutchess County (Watson,
J.), dated February 22, 2013, as, after a trial, granted

that branch of the mother's petition which was, in effect,
to award the father only supervised visitation with the
subject child, limited to four hours on alternate Saturdays.

ORDERED that the order is affirmed insofar as appealed
from, without costs or disbursements.

The parties are the parents of the subject child, who
was born September 14, 2009, and diagnosed, since
the commencement of these proceedings, with autism.
Both parties petitioned lor custody. Prior to trial on the
respective petitions, the father had supervised visitation
with the child, which was increased on January 30,2013,
to eight hours. On Febrr.rary 7 , 2013 , a trial was scheduled
to begin after approximately one year of adjournments.
Before the trial commenced, the father's attorney stated
that the father wished to discharge him. The father
requested that the Family Court assign him a new attorney,

Wiley v. Musabyemariya, 118 A.D.3d 898 (2014)
988 N.Y.S.2d 259, 2014 N.Y. Slip Op. 0450't

stating that for "medical reasons," he **261 could not
continue to be represented by this attorney. When the
court then noted that the matter was a year old and needed
to get resolved "today," the father again stated that he was
requesting a new attorney for "medical reasons." As the
father refused to say anything more, the court proceeded
with the trial.

Upon the conclusion of the mother's case, in which she
was the sole witness, the court dismissed the father's
petition and granted the mother's petition for sole custody.
Further, because of concerns raised by the father's
behavior in dismissing his attorney inrmediately before
trial, and then refusing to participate in the trial, the court
reduced his visitation, reverting to the previous visitation
schedule

offour hours on alternate

weekends.

Family Court's refusal to assign him new counscl. Where,
as here, an indigent party has a constitutional right to
assigned courwel (see Family Ct. Act $ 262[a][iii] ), "this
entitlement does not encompass the right to counsel of
one's own choosing" (People v. Porto, l6 N.Y.3d 93.99,
917 N.Y.S.2d 14,942 N.E.2d 281; see People v. Sides,75
N.Y.2d 822,824,5s2 N.Y.S.2d 555, 551 N.E.2d r233;
People v. Sattyer, 57 N.Y.2d 12. 18-19, 453 N.Y.S.2d
418,438 N.E.2d ll33). "While a court has a duty to
investigate complaints concerning counsel, 'this is lar lrom
suggesting that an indigent's request that a court assign
new counsel is to be granted casually' " (People v. Porto,1,6
N.Y.3d at99,917 N.Y.S.2d 74,942 N.E.2d 283, quoting
People v. Sawyer,57 N.Y.2d at 19,453 N.Y.S.2d 418, 438
N.E.2d 1 133). An indigent person may be entitled to new
assigned counsel only "upon [a] showing [of] good cause

substitutioo" (People v. Sides,75 N.Y.2d at824,552
Ill 121 Contrary to the father's contentions, he was N.Y.S.2d 555, 551 N.E.2d 1233 [internal quotation marks
not entitled to a 30-day stay of the proceedings, nor did
omitted] ). "Good cause determinations are necessarily
case-specific and therefore fall within the discretion of
the Family Court improvidently exercise its discretion in
refusing to assign him a new attorney. "As a general rule,
the trial cotrt" (People v. Linares. 2 N.Y.3d 507, 510.
780 N.Y.S.2d 529, 813 N.E.2d 609; see **262 People v.
CPLR 321(c) requires that there be a 30-day stay of all
proceedings after counsel is permitted to withdraw over
Smilh, 18 N.Y.3d 588, 592, 942 N.Y.S.2d 5, 965 N.E.2d
the client's objection ... Where, however, the attorney's
232; Pcople y. Porto,l6 N.Y.3d at 99-100,917 N.Y.S.2d
*900
witftfuarcal is caused by a voluntary act of the
client,
74,942N.8.2d 283; People v. Medina,44 N.Y.2d 199,207,
for

the court has the discretion to permit the matter to proceed

a

404 N.Y.S.2d 588, 375 N.E.2d 768).

without such a stay" (Sarlo-Pinnt v. Pinztr, 59 A.D.3d
607, 608, tl74 N.Y.S.2d 499 [internal quotation marks and
citations omittedl[emphasis added] ). Thus, a party is not

entitled to a stay pursuant to CPLR 321(c) "where a party
voluntarily discharges his attorney" (Levine v. New York,
111 A.D.2d 785, 788,490 N.Y.S.2d 533; see Graco Const.
Corp. v. Evas, 232 A.D.2d 370, 370*371, 648 N.Y.S.2d
322; cJ Albert v. Alhert, 309 A.D.2d 884,766 N.Y.S.2d
362). Here, the father was not entitled to a stay since
he voluntarily discharged his attorney (see Graco Constr.
Corp. v. Eves.232 A.D.2c1

at370-371,648 N.Y.S.2d 322).

The father's contentions on appeal that his conduct was
not voluntary, but was driven by a "medical reason," are
unsupported. The father's attorney stated that there had
been differences between him and his client as to how
to proceed, and a breakdown in communication, which
support the court's conclusion that there was no valid
"medical reason" for the father's request to discharge his
attorney.

I3l I4l

l5l 16l Here, the Eamily Court properly determined that
there was no good cause shown in view of the timing olthe

father's request, the effect of such timing on the progress

of the case, and the statements of the father's counsel
that there had been disagreements over trial strategy
between client and counsel. "[G]ood cause does not exist ...
where, on the eve oftrial, disagreements over trial strategy
generate discord" (People y. *901 Linares, 2 N.Y.3d at

511, 780 N.Y.S.2d 529, 813 N.E.2d 609; see People v.
Medina,44 N.Y.2d at208,404 N.Y.S.2d 588, 375 N.E.2d
768). Further, based on the father's refusal to provide
more than the puzzling statement that he could not
continue with present coutsel "for medical reasons," the
Faniily Court "was not obligated to make [even] 'minimal

inquiry'into the [father's] request to substitute new counsel
since his request was based on a conclusory statement
and reflected only a delaying tactic" (see People v. Woods,
I

l0 A.D.3d 748,972 N.Y.S.2d

97; People v. Stevenson.36

A.D.3d 634,634-635, 831 N.Y.S.2d 74). Accordingly, rhe
Famitj Cosrt did not in'rprovidently exercise its discretion
Similarly without merit is the father's contention in denying the father's request for a substitution ofcounsel

that he was denied his constitutional right to counsel by the

and an adjournment of proceedings on the day of trial.

J

Wiley v. Musabyemariya, 118 A.D.3d 898 (2014)
988 N.Y.S.2d 259,2014 N.Y. Slip Op. 04501

Ul

The father's contention that certain documents

were improperly admitted into evidence is unpreserved
for appellate review. In any event, the Family eorrrt's

erroneous admission

of the treating

psychologist's

on alternate Saturdays had a sound and substantial basis
in the record (see E,'chbach v. Escltbach,56 N.Y.2d 167,
173,451N.Y.S.2d 658, 436 N.E.2d 1260; Mauer of Singh
v. Singh, 112 A.D.3d 949, 976 N.Y.S.2d 893; Matter of
Molnbir v. Sinsh, 78 A.D.3d 1056, 910 N.Y.S.2d 917;

Matter of Wispe v. Leandry,63 A.D.3d 853, 880 N.Y.S.2d

afhdavit and the child's school records into evidence was
harmless and does not require reversal, because the father
was not prejudiced thereby, and these documents played

497).

no part in the court's determination regarding custody
or visitation (see Matter o/' Delehia J. [Tameka J.J, 93

All Citations

ll8

A.D.3d 668, 670, 939 N.Y.S.2d 570).

A.D.3d 898, 988 N.Y.S.2d 259,2014 N.Y. Slip Op.

04501

I8l The Family Court's determination to temporarily
revert to the previous visitation schedule of four hours
frnd of Oocument

O 201 7 Thunrson Reuters. No c{ainr 1o crioinal U.S- Governmenl Works.
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to
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representation, but self-representation is

(And Trvo Other Proceedings.)
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Criminal Law
,,* In general;right to appear pro

zolt

not an unfettered right; the trial

Synopsis

Background: In related proceedings to terminate parental
rights and child protective proceedings, the Family Court,
Suffolk County, Andrevi,G. Tarantino, Jr., J., changed the
permanency plan for father's two daughters to "placement
for adoption," extended placement of the children, found

that he permanently neglected the children, terminated his
parental rights and transferred guardianship and custody
of the children to a county department of social services.
Father appealed. The Supreme Court, Appellate Division,
7l A.D.3d I146, 899 N.Y.S.2d 271, affirmed, and leave to
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must ensure that the defendant knowingly,
intelligently, and voluntarily waives counsel
before permitting the individual to forego

counsel and proceed

pro se.
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Const.Amend.6.
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*. Capacity and requisites in general
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or

is not a preclusive bar to selfrepresentation so long as the defendant
voluntarily waives the right to counsel.
knowledge

appeal was granted.

U.S.C.A. Const.Amend.

Holdings: The Court of Appeals, Jones, J., held that:
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father did not make unequivocal application for selfrepresentation prior to trial, and
I4l

12) father's request to represent himself

after

Criminal Law
,ra," Capacity and requisites in general
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;b* Delay or misuse of waiver or right o[ self-

commencement of trial was untimely,

representation

Affirmed

A defendant in a criminal case may invoke the
right to defend pro se provided: ( 1) the request
is unequivocal and timely asserted, (2) there
has been a knowing and intelligent waiver of
the right to counsel, and (3) the defendant has
not engaged in conduct which would prevent
the fair and orderly exposition of the issues.
U.S.C.A. Const.Arnend. 6.

Smith, J., filed opinion concurring in the result.
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counsel
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knowing, intelligent, and
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Family Court sought further explanation, and
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different counsel." U.S.C.A. Const.Amend. 6.
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U.S.C.A. Const.Amend. 6.
be certain
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of parental.rights proceeding has right of self-

the

defendant's waiver of counsel is knowing,
intelligent, and voluntary does not have to be
made in a formulaic manner, although it is
better practice to ask the defendant about his

representation, father's request to represent
himself after commencement of trial in
termination proceeding was untimely, counsel
reiterated her earlier application to be relieved

age. education, occupation, previous exposure

as counsel and proffered no

to legal procedures and other relevant factors
bearing on a competent, intelligent, voluntary
waiver. U.S.C.A. Const.Amend. 6.

compelling

circumstances justifying the need to grant the

application, and there was no indication that

a compelling factor had arisen during
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Const.Amend.6.
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Criminal Law
,s* Delay or misuse of waiver or right of
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not make unequivocal application for selfrepresentation prior to trial in termination

representation

proceeding that triggered a searching inquiry

timely interposed when it is asserted before the
trial commences. U.S.C.A. Const.Arnend. 6.

into whether his waiver of coursel was
voluntary; father's counsel stated that she
wanted "to be relieved from this case"
without advising court that father wished
to proceed pro se, father proffered non-
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At a hearing on January 22, 2009, after learning that
Steven K. had failed to comply with the court-ordered

Delay or misuse ol waiver or right of self-

representation

If

request

for

is

self-representation

after trial commences, the right is

conditions, Family Court concluded that the permanency
goal for the children should be modified to "free [them]
for adoption" and directed DSS to hle a petition seeking
the termination of Steven K.'s parental rights. The mother
of the children voluntarily surrendered her parental rights
on December 18, 2008, and DSS filed parental right
termination petitions on January 22,2009 against Steven
K. on the ground olpermanent neglect (see Social Services
Law $ 38+b [7] ).

made

severely

constricted and the trial court must exercise
its sound discretion and grant the request only
under compelling circumstances. U.S.C.A.
Const.Anrend. 6.
2 Cases that citc this headnote

On March 31, 2009, prior to the commencement of
trial, counsel for Steven K. made an application to the
court "to be *384 relieved from this case" on the basis
that Steven K. had "refused to work with [counsel] to
discuss, to prepare for this trial." The attorney further
argued that it was impossible to work with, or provide

Attorneys and Law Firms

***537 Feldman and Feldman, Uniondale

(Steven A.

Feldman and Arza Feldman of counsel), for appellant.
Christine Malall, County Attorney, Riverhead (James G
Bernet and Ann K.. Kandel of counsel), for respondent.

effective assistance to Steven K. because of his recalcitrant

Judd & Moss, P.C., Ronkonkoma (Francine H. Moss of
counsel), Attorney for the Children.

*383 OPIMON OFTHE COURT
JONES, J

**775 In June 2007, child neglect proceedings were
commenced, pursuant to Family Court Act article 10,
by Suffolk County Child Protective Services against

"THE COURT: And you are not in a position to object.
You have a lawyer. You cannot object.
"[STEVEN K.]: I asked for the lady to be terminated

appellant Steven K., the father of Kathleen K. and Rachel
K. At a hearing on June 5, 2007, testimony was elicited
indicating that Steven K. had subjected his children and
spouse to mental and physical abuse. Frmily eourt issued

"THE COURT: You're ready to proceed on your

"THE COURT: You can't proceed on your own. You
don't know the law.

"[STEVEN K.]: We went through this already.

***538 **776 "THE COURT:
"[STEVEN K.]:

So you're refusing me an assignment

"THE COURT: I

I

),).r.;

Sorry.

counsel.

other things, undergo a mental health evaluation, attend
a parenting skills program, and obtain safe and suitable

Nttt .1:i

gave you counsel.

"[STEVEN K.]: I turned it down."

.

own?

"[STEVEN K.]: If I have to

a temporary order of protection directing Steven K. to
cease all contact with his children except for supervised
visitation. At a subsequent trial on September 7,2007,
Family Court found by a preponderance of the evidence
that Steven K. had neglected his children. Consequently,
in the best interests ofthe children, the order ofprotection
was made permanent; the children were placed in the
foster care of the Suffolk County Department of Social
Services (DSS); and Steven K. was ordered to, among

housing.

behavior. Family Court inquired about the application
directly with Steven K., but in an exchange with the court,
his response did not address the application; instead he
spoke about personal medical issues, financial issues, and
the possibility of an adjournment of the trial. Family
Court denied the application. After DSS had called its first
witness, the following colloquy occurred between Ftunily
Court and Steven K.:

I rt

,

r:

of
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Additionally, on April 2, 2009, counsel for Steven K.
stated that she was renewing her application to be relieved

and his application to represent himself. Family Court

so desires and if he makes the choice with eyes open"
(Mclntyre,36 N.Y.2d at 14, 364 N.Y.S.2d 837. 324 N.E.2d
322linternal quotation marks omittedl ).

again denied the motion.

Following the completion

of trial, Family Court

terminated Steven K.'s parental rights due to his persistent
failure to comply with court-mandated conditions and the
lack ofevidence evincing efforts to adequately provide for
his family.2 The Appellate Division unanimously upheld
the disposition, holding that Steven K.'s applications to
represent himself were not unequivocal and timely (71
A.D.3d 1146, 1147,899 N.Y.S.2d 271 l2d Dept.20l0l ).
This Court granted leave to appeal (15 N.Y.3d 702,905
N.Y.S.2d 804. 931 N.E.2d 1060 [2010] ), and we now
affirm on the same basis.

Il] 121 I3l

It is well settled that a criminal defendant's

constitutional right to counsel concomitantly includes the
right to refuse *385 appointed counsel (see Faretla v.
California, 422U.5.806, 95 S.Ct. 2525, 45 L.Ed.2d 562
|9751; People v. Irlclntyre, 36 N.Y.2d 10, 364 N.Y.S.2d
837, 324 N.E.2d 322 ll974l; U.S. Const. Amend. VI;
N.Y. Const., art. I, $ 6). In the seminal case Furetta, the
United States Supreme Court explained that the right
to defend oneself in a criminal proceeding is a personal
right, i.e., it is defendant's right, not counsel's, to be

informed of the charges and to confront the witnesses
against him. Consequently, a criminal defendant can
decline representation, but self-representation is not an
unfettered right. The trial court must ensure that the
defendant knowingly, intelligently, and voluntarily waives
counsel before permitting the individual to forgo counsel
and proceed pro se (irl. at 835, 95 S.Ct. 2525 [the court
must ensure that "(defendant) knows what he is doing and
his choice is made with eyes open"] ). That a defendant
lacks legal skill or knowledge is not a preclusive bar to
self-representation so long as the defendant voluntarily
waives the right to counsel (id. at 836, 95 S.Ct. 2525
["(T)echnical legal knowledge, as such, was not relevant
to an assessment of his knowing exercise of the right to
delend himself'l

).

New York similarly guarantees a constitutional right of
self-representation to criminal defendants. This Court
has recognized that "even in cases where the accused
is harming himself by insisting on conducting his own
defense, respect for individual autonomy requires that
he be allowed to go to jail under his own banner if he

141 Accordingly, this Court has enumerated

certain

essential requirements that must be satisfied for a criminal

defendant to effectively represent himself:

"A defendant in a criminal case may invoke the right to
defend pro se provided: (l) the request is unequivocal
and timely asserted, (2) there has been a knowing and
intelligent waiver of the right to counsel, and (3) the
defendant has not engaged in conduct which would
prevent the fair and orderly exposition ofthe issues" (id
at17,364 N.Y.S.2d 831,324 N.E.2d 322).

l5l 16l Ul If

a timely and unequivocal request has
been asserted, then the trial **777 ***539 court is
obligated

to conduct a "searching inquiry" to

ensure

that the defendant's waiver is knowing, intelligent, and
voluntary (see People v. Sloughter, 78 N.Y.2d 485, 57'l
N.Y.S.2d 206, 583 N.E.2d 919 [991]; People v. Vivenzio,
62 N.Y.2d 775,776,477 N.Y.S.2d 318,465 N.E.2d 1254

[984] ). A waiver is voluntarily made when the trial
court advises the defendant and can be *386 certain
that the "dangers and disadvantages of giving up the
fundamental right to counsel have been impressed upon
the defendant" (Slaughter at 491,577 N.Y.S.2d 206,
583 N.E.2d 919 [internal quotation marks omitted] ).
"searching inquiry" does not have to be made in
formulaic
manner (see People v. Smith, 92 N.Y.2d
a
5t6, s20,683 N.Y.S.2d 164,705 N.E.2d r205 u9e8l ).
although it is better practice to ask the defendant about
his "age, education, occupation, previous exposure to
legal procedures and other relevant factors bearing on
a competent, intelligent, voluntary waiver" (People v.
Arroyo, 98 N.Y.2d l0l, 104, 745 N.Y.S.2d 196, 772
N.E.2d l r 54 [2002] ).

A

Assuming, without deciding, that a parent in a
termination of parental rights proceeding has a Farettatype right of self-representation, in our view, the record
does not facially demonstrate unequivocal and timely
applications for self-representation that would have

I8l

triggered a "searching inquiry." Steven K. argues that
there are two junctures within the record where he invoked
the right to represent himself. The first occurred on
March 31, 2009, prior to the commencement of trial;
and subsequently on April 2, 2009, the second day of
trial. With respect to the first application, although its

ln re Kathleen K., 17 N.Y.3d 380 (2011)
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timeliness is not at issue because it was made prior to trial,
on this record, the requestwas not unequivocal. Contrary

to Steven K.'s contention, rather than clearly articulating

and the tenor of the initial application indicates that selfrepresentation was reserved as a final, conditional resort
(see People v. LaValle,3 N.Y.3d 88, 106, 783 N.Y.S.2d

that he sought to represent himself, his counsel stated
that she wanted "to be relieved from this case" without

485,8r7 N.E.2d 341 [2004]).

advising the court that Steven K. wished to proceed pro se
(see People v. Rainey,240 A.D.2d 682,683,659 N.Y.S.2d

l10l Ull 1l2l The second request, made after
the commencement of trial, is clearly untimely. An

494l2d Dept.1997l; People v. Jones, 187 A.D.2d 750, 589
N.Y.S.2d 937 [3d Dept.1992] ). When Family Court sought
further explanation from Steven K. himself, he proflered

application is "timely interposed when it is asserted before
the trial commences" (Mclntyre, 36 N.Y.2d at 17, 364
N.Y"S.2d 837,324 N.E.2d 322; see also People v. .lenlcins,
45 A.D.3d 864. 865, 846 N.Y.S.2d 347 [2d Dept.2007];
People v. Spohn, 43 A.D.2d 843, 351 N.Y.S.2d 174lzd

nonresponsive answers that did not provide any clarity

as to the basis of the application. The record further
belies Steven K.'s position that he unequivocally sought
to represent himself when he later informed the court
"[t]hat's why I want a different counsel."

I9l

While Steven

K.

correctly argues that

a request

Dept.l974l ).

If the request is made

thereafter, the "right

is severely constricted" and the trial court must exercise
its sound discretion and grant the request only under
compelling circumstances ( McIntyre, 36 N.Y.2d at 17,364
N,Y.S.2d 831 ,324 N.E.2d 322). Here, counsel reiterated

for sell-representation does not require the recitation of
"[a] talismanic fornrula" to alert a trial court (Dorman

her earlier application and proffered no

v. Wainwright,798 F.zd 1358, 1366 [lth Cir.1986]

),

In addition, there is nothing in the record to indicate that

the application must reflect a purposeful decision to

a compelling factor had arisen during the period between
the first request on March 31, 2009 (the first day of trial)
and the ensuing application on April 2,2009 (the second

relinquish the benefit of counsel and proceed singularly.
In People v. Gillian,8 N.Y.3d 85, 828 N.Y.S.2d 27'7,861
N.E.2d 92 (2006), we held that a criminal defendant's
request for self-representation which was made in the
alternative to an underlying request for substitution
of couhsel was not an unequivocal request, especially
where it was used as leverage to compel dismissal of
assigned counsel. There, the defendant initially sought
to *387 substitute his assigned counsel on the grounds
of conflict of interest and difference in strategy. When
that application was denied, the defendant moved to
represent himself. The trial court denied the motion and
the defendant again sought reassignment ofcounsel, or in
the alternative, self-representation. The trial court twice
substituted counsel, but when the defendant was assigned
his third attorney, he did not renew any applications.
This Court concluded that in substance the defendant's
applications were for substitution of counsel because he

with **778 ***540 his representation,
and warned that a request for self-representation must
be clear, unconditional, and unequivocal "[i]n order to

was dissatisfied

ensure that convicted defendants do not pervert the system

by subsequently claiming a denial of their pro se tight"
(il. at 88, 828 N.Y.S.2d 271.861 N.E.2d 92 [internal
quotations marks omittedl ). Like Gillian, this record does
not reflect an affirmative desire for self-representation. It
can be reasonably inferred that the gravamen of Steven
K.'s complaint stemmed from dissatisfaction with counsel,

compelling

circumstances justifying the need to grant the application.

day of trial) to warrant particular consideration by the
court.
Accordingly, the order of the Appellate Division should
be affirmed, without costs.

SM ITH, J. (concurring).
Here, as in People v. Gillictrt, 8 N.Y.3d 85, 828 N.Y.S.2d
277 ,861N.E.2d 92(2006), the majority hnds equivocation
where I cannot. Appellant did answer, "If I have to." to
the trial court's question: "You're ready to proceed on
your own?" But when he said that, it was clear, beyond
doubt, that he didhave to unless he was to *388 continue
with his court-appointed lawyer; and it was equally clear
that he found that lawyer unacceptable. The whole point
ofthe right ofself-representation recognized in Faretta y.
California, 422 U.5.806, 95 S.Ct. 2525, 45 L.Ed.2d 562
(1975) is that a defendant in a criminal case is entitled
to choose, however foolishly and self-destructively, to
represent himself rather than to take a lawyer forced on

him by the state. Thus ifappellant here had a Farettu right,
his invocation of it was not equivocal.

The trial court's response to appellant's application was:
"You can't proceed on your own. You don't know the

ln re Kathleen K., 17 N.Y.3d 380 (2011)
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law." Surely no one would argue-and the majority here
does not suggest-that this would be an appropriate
response to a defendant's request to go pro se in a criminal
case. Criminal defendants, no matter how little law they
know, are entitled to blunder through on their own if
they want to, so long as they are competent to stand trial
(Godine= v. Moran, 509 U.S. 389, 113 S.Ct. 2680, 125
L.Ed.2d 32r Ir 993] ).

I therefore think that this case requires us to reach the
question the majority avoids deciding: Does the right
protected by Faretta and Godinez apply in a Famili
Court proceeding for the termination of parental rights?
I would answer that question no. The difference between
a criminal case and a case like this is glaring. A criminal
defendant who chooses to go without a lawyer will
ordinarily harm

**779 ***541 no

an unacceptable danger that parental rights would

be

terminated when they should not be.

I

conclude that the F'amily Court judge in this
case was entirely right-just as right as a criminal court
judge similarly situated would have been wrong-to tell
appellant: "You can't proceed on your own. You don't
know the law." For that reason, I concur in the result
Thus

reached by the majority.

Chief Judge LIPPMAN and Judges CIPARICK,
GRAFFEO, READ and PIGOTT concur with Judge
JONES; Judge SMITH concurs in result in a separate
opinion.
Order affirmed, without costs.

one but himself,

but a parent who makes that choice in a parental rights
proceeding can harm his children. Weighty as appellant's
own interest in the outcome of this proceeding is, the

interests of his two daughters are no less so. It was
essential for their protection that both sides of the
case be competently presented; otherwise there would be
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Family Court's finding of neglect in 2OO7 was affirmed by the Appellate Division (see Arlatter of Kathleen K., 66 A.D.3d
683, 886 N.Y.S.2d 497 lzd Dept.2009l ).
fhe children were subsequently adopted on March 12,2010.
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underlying claim, but such a showing is not
necessary when there was never a genuine
default and there was a denial of a party's
fundamental right to due process. U.S.C.A.
Const.Amend. 14.

44 A.D.3d 1114
Supreme Court, Appellate Division,
Third Department, New York.

In the Matter of Wendy HOHENFORST, Formerly
1

Known as Wendy DeMagistris, Respondent,
t2t

Thomas n"naacrusrzuS, Appellant.
(And Two Other Related Proceedings.).
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father had violated temporary order of
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protection, and seeking sole legal and physical

Background: Mother brought action against father,
alleging that father had violated temporary order of

custody of their children and a permanent
order ofprotection, and, thus, entry ofdelault
judgment against father was not warranted,

protection, and seeking sole legal and physical custody of
their children and a permanent order of protection. The
Family Court, Fulton County, Jung, J., denied father's
motion to vacate default judgment entered against him,

where his counsel withdrew without providing

requisite notice. McKinney's CPLR 321(bX2);

McKinney's Family Court Act

and he appealed.
3 Cases

Holdings: The Supreme Court, Appellate Division, Peters,

t3l

J.. held that:

[]

that cite this headnote

Child Custody
;., Hearing

.,"' Harmless Error

of default judgment against him was not

Constitutional Law
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father was denied his statutory right to counsel, and,

thus, entry
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Constitutional Law
;,. Orders l'or protection

due

process.

Protection of Endangered Persons
.. Hearing and detennination
Reversed and remitted.

Family Court's failure to advise father of
his statutory right to counsel in mother's
proceedings alleging that he had violated
temporary order of protection, and seeking
sole legal and physical custody of their

West Heaclnotes (5)
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children and a permanent order of protection,
deprived father of, his right to due process,
warranting reversal and remittal of the matter
for a new hearing. U.S.C.A. Const.Amend.
14; McKinney's Family Court Act g 262(a).

Judgment
,* Necessity for excuse
Judgment
"... Necessity tbr shorving meritorious cause
defense

ol action or

A party seeking to vacate a default judgment
must establish both a reasonable excuse for
the default and a meritorious defense to the

2 Cases
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Attorney and Client
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-.-, Act of parties
An attorney's purported withdrawal without
proof that reasonable notice was given is
ineffective, and a default judgment entered

thereon

is

deemed improper. McKinney's

petition, later amended to allege, among other things,
that respondent made threats towards her and her family

in violation of the temporary order of protection. For
that reason, she further sought a permanent order of
protection. Respondent filed two family offense petitions.

CPLR 321(b)(2).

I
tsl

Cases

that cite this headnote

Prisons

.,,'

Presence or appearance

Even an incarcerated parent has a right to be
heard on matters concerning his child, when
there is neither a willful refusal to appear nor
a waiver of appearance.

I

Cases

that cite this headnote

Attorne-vs and Law Firms

**451 Elmer Robert Keach III, Amsterdam, for
appellant.

Only hours before a March 3, 2005 proceeding concerning
all of these petitions, respondent allegedly verbally
threatened petitioner's counsel in the hallway o[ Family
Court. Upon overhearing such threats, a court officer
arrested respondent *1115 and placed him in a holding
center down the hall. At the hearing before Family
Court, respondent's counsel, petitioner and her counsel,
as well as the Law Guardian, appeared. After Family
Court reviewed the circumstances underlying respondent's
arrest that morning, his counsel moved to withdraw his
representation without indicating to the court that he
had informed respondent of his intent to do so. With
no objection by either petitioner's counsel or the Law
Guardian, Family Court granted such motion. Petitioner's
counsel also moved to be relieved. After ensuring that
petitioner did not object to her counsel's withdrawal and
that she wanted to go forward with the proceeding, Family
Court granted that motion.

Livingston L. Hatch, Plattsburgh, for respondent.

The Law Guardian successfully moved to dismiss the
petitions filed by respondent, with prejudice, for a

Ian R. Arcus, Law Guardian, Albany.

failure to prosecute. As to the remaining petitions,
a brief inquest was held wherein the Law Guardian
merely confirmed with petitioner that "all [of] the
allegations contained in [the] petition [were] true." The

Before: MERCURE, J.P., PETERS,
CARPINELLO and KANE,

SPAIN,

JJ.

Opinion

Law Guardian thereafter referenced a previously **452
stipulated lorensic evaluation of the parties to support

PETERS, J

her recommendation that petitioner be granted sole legal

*1114 Appeal from an order of the Family Court of
Fulton County (Jung, J.), entered September 28, 2005,
which, in three proceedings pursuant to Family Ct. Act
articles 6 and 8, denied respondent's motion to vacate a
default judgment entered against him.

Petitioner and respondent are the parents of two children
in 1989 and 1992). Prior to their divorce in
June 2004, petitioner was granted temporary legal and
physical custody of the children and a temporary order of
protection was issued against respondent. In September
2004, petitioner sought sole legal and physical custody
of the children by alleging, among other things, that
respondent violated the temporary order of protection.
Shortly thereafter, petitioner filed a separate violation

(born

and physical custody, with no visitation to respondent.
With respect to the violation petitions, the Law Guardian
requested a "stay away" order of protection for three
years and that respondent be found in willful violation,

warranting a sentence of 180 days for each violation. A
warrant and order of commitment was then issued by
Family Court. A subsequent custody order, prepared by
the Law Guardian, found respondent in default, mirroring
the custody position as well as the resolution of the
violation petitions made by the Law Guardian.

I

In September 2005, respondent filed a motion. upon
his attorney's affirmation, seeking to vacate the default
judgment and the recusal of Judge Jung from all lurther
proceedings. By decision and order entered September 28,

'.1

Hohenforst v. DeMagistris,44 A.D.3d 1114 (2007)
844 N.Y.S.2d 450 , 200/ N.Y. Sltp Op. U//84

2005, Family court denied the recusal motion as well as
respondent's motion to vacate upon a finding that the
proffer failed to set forth a meritorious defense to the

petitions.2 Respondent appeals and we

reverse.

Ut *,16 "A party seeking to vacate a derault judgment

ultinrately awarding custody to petitioner and an order
t:it:Tpt against respondent' respondent was further
:f
o"-']:o- his statutory right to counsel (see Family ct' Act
$ 262 [a] )' while we recognize that a party nray waive
such a right by a knowing, willing and voluntary waiver

';;; {1';'r:!

f;'

;r;rri;;:,if;,,1',f;'";,l,i,lTl,,l'jr1;

must establish both a reasonable excuse for the default A.D.2d 64g, 650, 74g N.,..S.2d g03
[2002] ), no waiver
and a meritorious defense to the underlying claim" {7rurn
..[E]ven an incarcerated parent has a right
occurred here.
t'' Trim' 2l A D'3d 1203' 1204' 801 N'Y's'2d 417 {20051 to be heard on matters concerning
[his] child, where there
[citations omitted]; see Matter ttf rq'lor v' Staples, 33 is neither a willful refusal to appear nor a waiver of

649120061' n ais-ytye-d
appearance" (Matter oJ TristramK, 25 A.D.3d 222,226,
N.Y.S.2d
290,861 N.E.2d
anddenied 8 N.Y.3d 830,828
Sba N.V.S.ZO 83 [2005]; see Matter tl Ketutru M., t75
106 [2007] ). but such a showing is not necessary where,
A.D.2d 657,65g,572N.y.s.2d 583 [1991]). Familycourt
as here, there was never a genuine default and there was --.^- -^^--:-.
a deniar or a party's rundamentar right to
(see Matter of Cleveland w' 256 A'D'2d I l5l I | 52' 684
'
'
(see Mat ter o.f l.Iassig v. Ilassig, 34 A.D.3d at 1091, 825

A'D'3d

1089' 1090, 822

N'Y's'2d

*.';;;;.'

l#JffH:.tJ;i:'.':.|",||:;fi:t;j.H:'ifi:il:|il:::

A.D.2d962. N.y.S.2d 165; Matter of.Frierson v. Goldston, g A.D.3d
962-963.661N'Y's'2d160U9971)
6n,il4,779N.y.s.2d 610[2004));itsfaituretodoso

N.Y.S.2d 121 [998]; Matter oJ'James R.,238

constituted a fundamental depravation of his rights to

121 I3l 141 I5l An attorney of record maY withdrawoue process (see *lll7 Matter of williums v. Benrlcy,
as counsel only upon notice to his or her client (see ZO a.O.:a 441
,442,g09 N.y.S.2d 205[2006]; Matter rl
CPLR 321[b)l2l; Matter of Dunn IBrackettJ,205

NY'

wil.sonv. Bennert,2g2A.D.2d933,g34,724N.y.s.2d520

914 ll9l2): Birky v' Katsilogiatnis'
t200ll ). The order must therefore be reversed and the
37 A'D'3d 631 ' 632' 830 N'Y's'2d 753 [2007); Matter *u,,., remitted for a new hearing on all petitions before
oJ" Kindra B', ,796 A"D:2d:456, 45:8, 74:5 N'Y'S']d
]'4 a different judge (see Matter oJ Williams v. I4rilliams,
p002); Iulatter of Williams v. Lewis,258 A.D.2d 974,
35 A.D.3d 1098, 1100, 827 N.y.S.2d 32S [2006] ). In
914, 685 N'Y's'2d 382 119991 )' Here' there is
.no the interim, temporary physical and legal custody of the
indication that respondent's counsel ever infornted him, children will remain with petitioner.
prior or during his incarceration in Family Court, that
he was seeking to withdraw as counsel' "A purported
ORDERED that the order is reversed, on the law, without
withdrawal without proof that reasonable notice was
granted' derault judgment vacated and
given is inerrective" (Matter o.f wiuiams r. t:r:,:;;,";;; T"tli:-TI'""
matter remitted to the Family Court of Fulton County
A'D'2d ar 974' 685 N'Y's'2d 382 [citations omit-te-1]:se: for further proceedings not inconsistent with this court's
Matter oJ' Meko M., 272 A.D.2d 953.954,708 N.Y.S.2d
decision.
187 120001 ) and a default judgment entered thereon
has been deemed improper {see Matter oJ' LYilliams v.
Lev,is, 258 A.D.2d at 974,6ti5 N.Y.S.2d 382; compare
Matter of llennann v. Chakurmanian,243 A.D.2d 1003, MERCURE' J'P.' SPAIN, CARPINELLO and KANE,
1004, 663 N.Y.S.2d 413 LlggTl ). The absence of evidence JJ', concur'

398' 403' 98

N'E'

that respondent was put on notice of his counsel's intent
All citations
to withdraw his representation in accordance with the
mandates ol CPLR 321(bX2) rendered **453 Family 44 A.D.3d 1114,844 N.y.S.2d

Court's determination that respondent was in "default" 071g4
improper. When Family Court then conducted an inquest,

45O,ZOO.7

N.y. Slip Op.

Footnotes

't

Although not part of the record on appeal, respondent commenced a proceeding for a writ of habeas corpus in August
2005, challenging the legality of the warrant and orders of commitment issued by Family Court. Supreme Court (Sise,

Hohenforst v. DeMagistris, 44 A.D.3d 1114 QAO7!.
844 N.Y.S.2d 45O,2007 N.Y. Slip Op. ottE4

2

J.) granted the petition, immediately released respondent and, according to respondent, ordered him to file a motion to
vacate the default judgment entered by Family Court.
Nearly a year after his filing of his notice of appeal, respondent moved, pursuant to CPLR 2221(e), to renew his motion
to vacate the default judgment and requested that Judge Jung recuse himself. That motion was denied.

[nd sl S*cum6nt

() 201 7 I hunrscrn It*ltler.s. l.lc *lairn to orit:inal U.S. Gr:vnrnrnenl Wor(ri.
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ln re Kindra 8., 296 A.D.2d 456 (2002)
745 N.Y.S.2d 74,2002 N.Y. Slip Op. 05769
lnfants

12t

296 A.D.2d 456

..'." Course and conduct

Supreme Court, Appellate Division,
Second Department, New York.

Circumstances in two related proceedings to
terminate parental rights did not establish a
genuine default by the mother; she and her
counsel had previously appeared in court on

In the Matter of KINDRA B. (Anonymous).
Miracle Makers, Inc., Petitioner-Respondent,

the matter.

Rachel B. (AnonlT nous), Appellant, et
al., Respondent. (Proceeding No. r).

2 Cases

that cite this headnote

In the Matter of Korrel Keynan B. (Anonymous)
Miracle Makers, Inc., Petitioner-Respondent,
Rachel B. (Anonymous), Appellant, et

Infants
,r- Withdrawal and change of counsel

t3t

al., Respondent. (Proceeding No. z).

It

was improper for the Family Court to

permit a mother's attorney to withdraw from
a parental rights termination case without

July 8, zooz.

In two related proceedings to terminate pareutal rights

notice to her. McKinney's CPLR

the Family Court, Richmond County, Porzio, J., denied
mother's application to vacate her default, and terminated
her parental rights. Mother appealed. The Supreme
Court, Appellate Division, held that mother's request to
restore the matter to the trial calendar should have been

2.

S

321(b), par.

4 Cases that cite this headnote

Infants
.,-. Course and conduct

I4l

granted.

Even assuming a genuine default by mother in
two related proceedings to terminate parental

Reversed, and remitted

rights, her request to restore the matter
to the calendar should have been granted;
she resided in Georgia, and had previously
traveled to the State for the proceedings, and

West Headnotes (4)

thus, her claim that the bus was

tlt

Infants
,".. Scope, Standards, and Questions on
Review

Although fact-finding and dispositional

previous Family Court judge involved in the

orders in two related proceedings to terminate
parental rights were entered upon the mother's

alleged default

in

appearing

matters.

at the fact-

finding hearing, appellate review of the
issues raised in the order terminating her
parental rights, which were brought up for
review on the appeals from the fact-finding
and dispositional orders, was not precluded
because the mother could obtain review of
lnatters which were the subject of contest
below. McKinney's CPLR $ 5501(a), par.
5 Cases

delayed

should not have been summarily rejected, and
she asserted that she had completed all the
programs required of her and that she had
done everything she was ordered to do by the

2 Cases that cite this headnote

Attorneys and Law Firms

**75 Daniel

Gartensl.ein,

Red Hook, N.Y., for

appellant.

1.

Michael A. Neff, P.C., New York, N.Y., for petitioner-

that cite this headnote

respondent.
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\

l* re Kindra 8., !S6 A.D.2d 456 {2002)
745 N.Y.S.2d 74,2OO2 N.Y. Slip Op. 05769

Monica Drinane, New York, NY, (.ludith Waksberg of
counsel; Sandrine Valentine on the brief), Law Guardian
for the children.

CORNELIUS

J. O'BRIEN, J.P., DANIEL

F-

LUCIANO, SANDRA L. TOWNES and STEPHEN G
CRANE,

JJ.

Opinion

*456 ln two related proceedings pursuant to Social
Services Law $ 384-b to terminate parental rights on
the ground of permanent neglect, the mother appeals
from two orders of fact-finding and disposition of the

tll

Although the fact-finding and dispositional orders

were entered upon the mother's alleged default in
appearing at the fact-finding hearing, appellate review of
the issues raised in the order dated November 30, 2000,
which were brought up for review on the appeals from the

fact-finding and dispositional orders (see CPLR 5501[a]
l1l; Matter oJ Aho, 39 N.Y.2d 241,248,383 N.Y.S.2d
285,347 N.E.2d 647), is not precluded because the mother
may obtain review of "matters which were the subject of
contest below" (James v. Powell, l9 N.Y.2d 249,256, n. 3,
279 N.Y.S.2d t0,225 N.E.2d 741).

denying her *457 application to vacate her default in
appearing at the fact-finding hearing and to restore the
matter to the calendar, inter alia, terminated her parental
rights, and committed the children to the guardianship
and custody of Commissioner of Social Services of the
City of New York and Miracle Makers, Inc. The appeals
from the orders of fact-finding and disposition bring up
for review the order dated November 30, 2000 (see Matter
o.f Aho,39 N.Y.2d 241,248,383 N.Y.S.2d 285. 347 N.E.2d

The fact-finding hearing was scheduled to commence at
9:00 A.M. on November 30, 2000. When the mother
failed to appear by 10:30 A.M., the Family Court
granted her attorney's application to be relieved and
commenced the fact-finding hearing. The sole witness was
the agency's caseworker. The Family Court made a finding
of permanent neglect and immediately held a dispositional
hearing, where the only witness was the same caseworker.
The Family Court, in a ruling from the bench, terminated
parental rights and freed the children for adoption. The
record does not indicate at what time the dispositional
hearing ended. The orders **76 terminating the *458
mother's parental rights were not issued until December

647).

20,2000.

ORDERED that the notice of appeal from the order

At ll:00 A.M.

Family Court, Richmond County (Porzio, J.), both dated
December 20, 2000 (one as to each child), which, upon
an order of the same court, dated November 30, 2000,

dated November 30, 2000, is deented a premature notice
of appeal from the orders of fact-finding and disposition
dated December 20, 2000 (sce CPLR 5520[c] ); and it is

further.

ORDERED that the orders

of

lact-finding

and

disposition are reversed, without costs or disbursements,

the mother's application is

on November 30,2000, the mother, who

by then had arrived at the courthouse, hled a pro

se

application with the Clerk in which she requested that the
matter be "restored" to the calendar and the dispositional
order be vacated. In her application, the mother explained
that she was late arriving in New York from Georgia
because the bus in which she was traveling had trouble in

Virginia.

granted, the order dated

November 30, 2000, is vacated, and the matter is remitted

to the Family Court, Richmond County, for

further

proceedings consistent herewith.

The mother was not called into the courtroom until after
the dispositional hearing ended. A court officer advised
the Family Court that the mother had checked in at I l:00

A.M. There is no indication in the record that the agency
The children Kindra B. and Korrel Keynan B. were placed
in the custody ol the Commissioner of Social Services in
1996 following a finding o[neglect against their parents,
Rachel B. and Bruce B. The children were placed in foster
care, and, in 1999, the foster care agency hled petitions
to terminate parental rights on the ground of permanent
neglect. The father has not appeared in these proceedings
and is not involved in these appeals.

attorney or the Law Guardian were still in the courtroom
or were aware of the mother's application. The court
denied the mother's application on the ground that the
evidence of neglect was overwhelming, and she lailed to
offer a reasonable excuse for her failure to appear on time.

l2l I3l

The circumstances do not establish a genuine

default by the mother. The record reveals that she
in court on this matter, and her

previously appeared

1

ln re Kindra 8., 296 A.D.2d 456 {2002)
745 N.Y.S.2d 74,2OO2 N.Y. Slip Op. 05769
response to the court's comment that the evidence against

counsel appeared on November 30, 2000. Although not
raised by the mother, we note that it was improper for the
Family Court to permit her attorney to withdraw from the

her was overwhelming, the mother responded that

to her (see Matter of Tierra C., 227
A.D.2d 994,643 N.Y.S.2d 822; CPLR 321[b][2]; see also
Wong v. Wong, 213 A.D.2d 399, 622N.Y.S.2d 985).

case without notice

l4l In any event,

assuming that the circumstances

established a genuine default, we conclude that the Family

Courf erred in denying the mother's request to restore
the matter to the calendar. To vacate her default, the
mother was required to demonstrate a reasonable excuse
for her failure to appear and a meritorious defense to
the proceedings (.ree Matter oJ'Vane,ssa M., 263 A.D.2d
542. 693 N.Y.S.2d 221l. Matter of Geraldine Rose W.,
196 A.D.2d 313, 609 N.Y.S.2d 324).The mother resided
in Georgia, and had previously traveled to New York
for these proceedings. Therefore, her claim that the bus
was delayed should not have been summarily rejected. In
end of Sacumenl

she

completed all the programs required of her and that she
had done everything she was ordered to do by the previous
FCruily Court Judge involved in these matters. In view of
the fact that the only testimony offered at the hearings
was from a caseworker who had been assigned to the case
just two weeks before the hearings, and the importance of
the rights at issue, the mother's allegation was sufficient,

under the circumstances

of *459 this case, to warrant

restoring the matter to the calendar. Accordingly, the
matter is remitted to the Family Comt, Richmond County,
for new fact-finding and dispositional hearings and the
assignment of new counsel for the mother, if necessary.

AII Citations
296 A.D.2d 456,745 N.Y.S.2d 74,2002

N.Y. Slip Op.
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DIVISION OF
MILITARY RETIRED
PAY
Presented by: Lexington Pension Consultants, Inc.
November 3, 2017

Change to the Law
■ The National Defense Authorization Act (NDAA) of 2017, Section 641, signed on December
23, 2016, modified the division of military retired pay in a divorce decree by amending the
definition of disposable pay in the Uniformed Services Former Spouses' Protection Act
(USFSPA) 10 .S.C. § 1408.
■ The change affects the manner in which court orders submitted to Defense Finance and
Accounting Service (DFAS) must be formatted. In applicable cases, the military member’s
disposable income is now limited to “the amount of basic pay payable to the member for
the member’s pay grade and years of service at the time of the court order,” rather than
the member’s final retirement pay grade.
■ The award is based on a percentage of retired pay that is calculated using variables
provided in the court order that are different from the member’s actual retirement
variables. The retired pay calculated using the court ordered variables is called the
member’s “hypothetical retired pay.” A hypothetical award typically attempts to define the
property interest in the retired pay as if the member had retired at the time the court
divided the member’s military retired pay based upon the member’s rank, or retired base
pay (high-3), and years of service accrued to that point in time.

Who is affected?
■ The NDAA 2017 includes limitations to disposable retired pay
that apply to cases where the former spouse and member were
divorced after December 23, 2016, the court awards the former
spouse a division of property, and the member has not yet
retired.
■ It also applies to reservists who are divorced after 12/23/16,
not drilling, but not yet receiving retire pay.
■ It DOES NOT apply to retired members.
■ It DOES NOT apply to cases where the parties were divorced prior
to December 23, 2016.
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How does the change affect the former
spouse’s share of the benefit?
■ NDAA 2017 limits the member’s disposable retired pay as follows:
 The amount of retired pay is limited to that which the member
would have been entitled using the member’s retired pay base
and years of service on the date of the final decree of divorce,
dissolution, annulment, or legal separation.
 COLA would be added from the date of divorce, dissolution,
annulment, or legal separation to the member’s date of
retirement.
 As a consequence, the former spouse does not benefit from the
member’s pay increases due to promotions or increased service time
after the divorce.

What do YOU need to do?
■

Revisit outstanding cases where there is a Stipulation that divides military retired pay. Do the new
regulations apply?

■

Obtain information regarding the member’s creditable service:
In order for DFAS to calculate the “new” disposable retired pay amount, the Stipulation (and
subsequent Court Order) must provide the following three (3) variables:
 If the member entered the service before September 8, 1980:
1.
2.
3.

A fixed amount, a percentage, a formula, or a hypothetical that the former spouse is awarded.
The member's pay grade at the time of divorce.
The member's years of creditable service at the time of divorce; or in the case of a reservist, the
member's creditable reserve points at the time of divorce.

 If the member entered military service on or after September 8, 1980:
1.
2.
3.

A fixed amount, a percentage, a formula, or a hypothetical that the former spouse is awarded.
The member's high-3 amount at the time of divorce (the actual dollar figure).
The member's years of creditable service at the time of divorce; or in the case of reservist, the
member's creditable reserve points at the time of divorce.

If the award language in the Court Order is missing any of the above listed variables, DFAS will not be
able to approve the Order.

How do you obtain information
from DFAS?
 The member can obtain the necessary information from DFAS.
 DFAS can release pay information pertinent to the calculation of a former spouse’s
payment amount, if former spouse is already receiving payments.
 The former spouse, or the former spouse’s attorney, may obtain member’s gross
pay, dates of service, rank, including reserve dates and points, without the
member’s consent.
 All other records such as retiree account statements (RAS) and leave and earnings
statements (LES) can only be obtained with an authorization signed by the
member or a subpoena/court order signed by a judge.
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What else you need to know:
• 10/10 Rule - In order for DFAS to provide direct retirement payments
to a former spouse, the former spouse must have been married to the
member for a period of 10 years or more during which the member
performed at least 10 years of service creditable towards retirement
eligibility. Not qualifying for the DFAS direct pay does not mean you are
ineligible to a portion of the payment.
• DFAS will NOT accept a Military Retired Pay Division Order unless the
parties have a final decree of divorce, dissolution, annulment, or legal
separation.

Still more…
• The maximum amount payable under the USFSPA is 50% of member's
disposable retired pay. If former spouse has a property award and a
child support award and chooses to enforce the child support award
under the USFSPA, the cap for both awards (combined) would be 50%
of the member's disposable income. If former spouse has a child
support award and wishes to enforce it under 42 U.S.C. Section 659
(which would require an income withholding order), then the maximum
amount that can be paid for both the property award (under USFSPA)
and child support award is 65% of the member's disposable income.
The court may decide to award more and, if it does, it becomes the
responsibility of the retiree to pay that money directly to the former
spouse.

and…
• DFAS will not provide pre-approval of proposed Court Orders.
• DFAS uses the date of divorce as the date to “freeze” or “cap” the
member’s pay.
• Reservists are not eligible to receive retired pay until they are 60 years
old. DFAS considers a reservist “retired” at age 60 as that is when the
member is eligible to begin receiving retired pay.
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But wait! There’s more…
• The Survivor Benefit Plan (SBP) is a means for a retired member to continue a
portion of retired pay to survivors. SBP benefits may be payable to survivors of
active duty members who are retirement-eligible.
• Divorce automatically terminates the SBP coverage that may have been elected.
• If the former spouse is to remain the beneficiary of the SBP after divorce, either
the member or the former spouse needs to complete forms necessary to reestablish the former spouse as beneficiary.
• There can be only one beneficiary of the SBP and the coverage chosen at
retirement is irrevocable.
• A former spouse can be removed as beneficiary if parties submit a modifying court
order that directs that the former spouse is to be removed as beneficiary.

Bonus
Information
(not related to the military)

What not to write in a Stipulation…
• Do not say “Retirement benefits will be QDRO’d.”
• Do not say “Any and all benefits distributed via Majauskas.”
• Do not apply the same provisions to defined benefit and defined contribution plans.
• Do not call the plan “a Fidelity 401(k)”… unless the Participant actually works for Fidelity and that is
actually the Plan name.
• Do not divide a defined contribution plan (e.g.: 401k) via the “Majauskas coverture fraction.”
• Take caution when awarding “50% of the martial portion of the 401(k).” Many plans will not allow
that award in a QDRO.
• Do not award “any and all death benefits,” it’s too vague.
• Do not copy and paste Stipulation language from one of your old cases (e.g.: NYSLRS language
does not apply to the division of an IBM Pension).
• Consider whether the retirement assets really need to be valued before agreeing to that in a
Stipulation.
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What to write in a Stipulation…
• Understand the difference between a defined benefit and a
defined contribution plan; address them accordingly.
• Address each plan separately.
• Address all the provisions that relate to that specific plan.
• Consider retaining a firm to provide sample Stipulation
language.

Defined Contribution Plans (e.g.: 401k)
Provisions to include in a Stipulation

• Award: % or $ amount as of single
date
• Loans
• Earnings/Losses

ERISA Traditional Defined Benefit Plans
(e.g.: FedEx Pension)
Provisions to consider when drafting stipulation
for an active participant…
• Award: e.g. 50% of coverture fraction
• COLA
• Qualified pre-retirement survivor annuity (QPSA)
• Early Retirement Subsidy
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ERISA Cash Balance Defined Benefit Plans
(e.g.: Cablevision CBPP)
Provisions to consider when drafting stipulation
for an active participant…
• Award: e.g. % or $ amt as of a single date
• Interest credits

City/State Plans
Provisions to consider when drafting stipulation
for an active participant…
• Award: e.g. 50% of a coverture fraction
(“Majauskas”)

• Post-retirement ordinary death benefit
(NYPD/FDNY do not have this death
benefit)

• Disability (not all plans allow)
• Return of Contributions
• COLA
• Loans at retirement
• Pre-retirement death benefit
• Option election (not all plans allow a
“Majauskas share” for an option election)

• Actions taken if no QDRO on file at time
of Participant’s retirement

• Cost of the option election

Contact Information
Defense Finance and
Accounting Service

Lexington Pension
Consultants, Inc.

Mail
Garnishment Operations-HGA
P.O. Box 998002
Cleveland OH 44199-8002

Mail
Lexington Pension Consultants, Inc.
2078 Richmond Avenue
Staten Island, NY 10314

Fax
Toll Free: 877-622-5930

Fax
718-697-1955

Phone
888-DFAS411 (332-7411)

Phone
718-697-0100

800-321-1080 (Retired and Annuitant Pay)

Megan Finn (direct): 718-889-7322
Email: megan.finn@lexpen.com
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Maintenance Cases January 2016- Present
Ball v. Ball, 150 AD3d 1566 (3d Dep’t 2017)
The parties were married in 1992 and have four children. Here, because the record reflects that
the wife is an educated and capable person who is able to support herself, the Appellate Division
found that Supreme Court's refusal to award maintenance to her was not an abuse of discretion
(see id.). Finally, although the wife is the less monied spouse, the Court found no abuse of the
court's considerable discretion in its awards of counsel fees and expert fees.

Brinkman v. Brinkman, 152 AD3d 637 (2d Dep’t 2017)
Parties were married for 36 years. The husband owned a business in which the wife worked as a
bookkeeper throughout the marriage. Defendant wife was awarded maintenance in the sum of
$2,500 per month until she reaches age 66. The Appellate Division found no reason to disturb
this finding considering the defendant’s ability to work and the plaintiff’s finances.

Canzona v. Canzona, 2016 NY Slip Op 06055 (2d Dep’t 2016)
Excerpt: "The amount and duration of spousal maintenance is an issue generally committed to the
sound discretion of the trial court and each case is to be resolved upon its own unique facts and
circumstances". "The factors to be considered in awarding maintenance include the standard of living
of the parties during the marriage, the income and property of the parties, the distribution of marital
property, the duration of the marriage, the health of the parties, the present and future earning
capacity of both parties, the ability of the party seeking maintenance to become self-supporting, and
the reduced or lost lifetime earning capacity of the party seeking maintenance'" Since the trial court
has the opportunity to view the demeanor of the witnesses at the hearing, it is in the best position to
gauge their credibility, and its resolution of credibility issues is entitled to great deference on appeal.
Here, upon considering the relevant factors, the Supreme Court providently exercised its discretion
in awarding the defendant $2,500 per month in nondurational maintenance.

Cervoni v. Cervoni 141 AD3d 918 (3d Dept’ 2016).
Parties were married for about 37 years. Husband owned a construction company, court found
husband’s income was higher than he disclosed, based on his ability to pay essentially all of his
personal obligations using corporate funds. Wife made just over $22,000 per year, moved in with
adult son and was unlikely to significantly improve her earning capacity. Directed Husband to pay
$1,000 a month in maintenance for 10 years given length of marriage and financial sacrifices made
by wife acting as caregiver for the parties children and provide the family with health insurance so
no abuse of lower courts discretion.

D’Alauro v. D’Alauro, 150 AD3d 675 (2d Dep’t 2017)
Following a 25 year marriage which resulted in two children, the Second Department increased the
duration of maintenance from 5 years to 10 years considering the duration of marriage, health &

present earning capacity, and the ability of the party receiving maintenance to become selfsupporting.

D’Iorio v. D’Iorio, 135 AD3d 693 (2d Dep’t 2016)
The lower court considered the length of the parties’ marriage (23 years), their ages, financial
circumstances, and the wife’s limited work experience and found it unrealistic that the wife would
achieve a “level of financial independence which would eliminate” her need for support. The lower
court awarded maintenance of $877.23 per week for eight years (at that time the Wife would have
been 61 and the Husband would have been 69). The lower court also awarded $532 per month for
the Wife’s COBRA benefits for 36 months.
Appellate Division held the lower Court “improvidently exercised its discretion in its determination
as to the duration of the maintenance award.... in light of the parties’ long term marriage, respective
ages, and financial circumstances, and the defendant’s limited work experience, ‘it is unrealistic to
believe’ that the defendant will achieve a ‘level of financial independent which would eliminate’ her
need to rely on the plaintiff’s support.” Consequently, the Second Department modified the
Judgment and granted maintenance until the earliest eligibility for full Social Security retirement
benefits (Wife turning 67 – at that time the Husband would be 75), or remarriage or cohabitation
with another, or the death of either party.
The Appellate Division also modified the COBRA benefits. Although the lower court only awarded
COBRA benefits for 36 months (until the Wife was 59), the Second Department modified the
Judgment and granted the benefit until the Wife is eligible for Medicare (at 65), she obtains health
insurance through employment, or the plaintiff’s obligation to pay maintenance ends.

Diwan v. Diwan, 135 Ad3d 807 (2d Dep’t 2016)
Parties were married for 38 years and plaintiff was awarded half of the marital assets but no
maintenance. Appellate Division held this was proper as the distributive award was substantial, and
plaintiff was already receiving social security benefits.

Doscher v. Doscher, 137 AD3d 962 (2d Dep’t 2016)
Parties married June 1998, had child in 2000, and enjoyed luxurious lifestyle with defendant
husband's earnings as successful Wall Street bond trader. Plaintiff wife, who had high school
diploma, quit job at textile company shortly after becoming pregnant so she could care for parties'
child.
Supreme Court providently exercised its discretion in awarding the plaintiff monthly nontaxable
maintenance in the sum of $12,000 for a period of five years, retroactive to the date of the first
application for maintenance.

Galanopoulos v. Galanopoulos, (2d Dep’t 2017)
After 22 years of marriage, the Plaintiff commenced an action for divorce. During the marriage,
the Defendant owned a restaurant in Manhatan and the Wife was the primary caregiver for the
children and a homemaker.
The Appellate Division affirmed the lower Court’s Judgment awarding maintenance in the
amount of $5,000 per month for three years, then $4,000 per month for the next three years, and
then $3,000 per month for the last three years.

Gass v. Gass, 137 AD3d 423 (1st Dep’t 2016)
The Court providently exercised his discretion in awarding defendant lifetime maintenance after
citing the relevant statutory factors and considering the parties' pre-divorce standard of living (see
Domestic Relations Law § 236 [B] [6] [a]; Cohen v Cohen, 120 AD3d 1060, 1064 [1st Dept
2014], lv denied 24 NY3d 909 [2014]). In particular, the Court cited defendant's limited income
from her part-time teaching position, which paid no benefits and was not guaranteed to continue,
the fact that defendant had not worked while she raised the parties' child, and the fact that she had
to borrow money for more than eight years to cover her living expenses.

Kaprov v. Stalinsky, 2016 NY Slip Op 08509 (2d Dep’t 2016)
The husband challenged the lower Court’s ruling awarding the wife's seven-year postdivorce
maintenance award of $3,000 per month. The husband contends that given the pendente lite
Order that the Wife was effectively granted the wife an 11-year maintenance award, which is
excessive in duration given that the marriage lasted only 12 years and the parties had no children
together.
However, the wife testified that the couple lived together from 1984 to 2010, approximately 26
years. Thus, the appellate division held an 11-year award of maintenance is not out of proportion
with the duration of the joint household.

Katz v. Katz, 153 AD3d 912 (2d Dep’t 2017)
Parties were married for 29 years. Appellate Division awards wife $800 per month in maintenance
rather than $600 per month awarded by the Supreme Court, until the defendant wife attains the age
of 66. Considering the duration of the marriage, the parties ages, health, and lifestyle during the
marriage, the defendant wife’s limited employment history, and the parties’ financial circumstances
the higher award was proper.

Maddaloni v. Maddaloni, 2016 NY Slip Op 05851, 142 AD3d 646, (2d Dep’t 2016)
The parties were married for more than 25 years and have two children, who were emancipated by
the time of the trial. The amount is not included in the decision, but the Court awarded maintenance
for ten years and based it upon the defendant earning at least $600,000 per year.

Marin v. Marin, 148 AD3d 1132 (2d Dep’t 2017)
Parties were married for 19 years and Supreme Court, Nassau County awarded plaintiff wife
maintenance of $3,500 per month for a period of 24 months. The Appellate Division held that based
on the length of the marriage, the parties ages and lifestyle during their marriage, the wife’s limited
employment history and level of education, and the fact that the wife was the primary homemakers
and caregiver for the parties’s children during their marriage, and the parties’ financial situation, the
defendant should pay maintenance of $5,000 per month until the emancipation of the younger child
and $7,000 per month thereafter. Maintenance terminate after 7 years.

Nadasi v. Nadel-Nadasi, 153 AD3d 1346 (2d Dep’t 2017)
Parties were married for 22 years; the plaintiff husband was a partner in a commodities brokerage
firm, earning approximately $1.5 billion per year, and the defendant wife stopped working 7 years
into the marriage to be a homemaker and primary caretaker of the parties’ children. The Supreme
Court Westchester County awarded the wife maintenance in the sum of $12,000 per month for two
years, followed by $11,000 per month for two years and finally $10,000 per month for the following
two years. The Appellate Division held the lower court was correct in exercising its discretion in
setting the amount of the maintenance award, however it failed to extend the award until the
defendant reached retirement age, so the Court extended the maintenance award for an additional
six years decreasing $1,000 every two years.

Osman v. Osman, 142 AD3d 978 (2d Dep’t 2016)
Parties were married for 27 years and defendant was awarded maintenance of $2,000 per month for
six years. Based on the length of the marriage, the parties’ ages and lifestyle during the marriage, the
defendant Wife’s limited employment history and the parties’ financial circumstances, the Appellate
Division held the lower court should have awarded maintenance of $2,500 per month for 8 years.

Ostrower v. Ostrower, 148 AD3d 819 (2d Dep’t 2017)
The parties were married in 1967 and have three adult children. In light of the substantial distributive
share of the marital property that the plaintiff was awarded pursuant to the parties' stipulation, and
the age and health of the parties, the Appellate Division declined to disturb the Supreme Court's
determination denying the plaintiff spousal maintenance.

Perdios v. Perdios, 135 Ad3d 840 (2d Dep’t 2016)
Parties were married for 18 years, Appellate Division held that the wife’s maintenance award of
$600 per week for 10 years (plus child support) was appropriate, as the Wife was primary caregiver
of the parties children and was out of workforce for an extended period of time.

Ralis v. Ralis, Decided January 11, 2017 (2d Dep’t 2017)
The parties were married in 1987 and have no children. After 32 years of marriage, the Plaintiff
was awarded three years of maintenance at $6,000 per month. Here, considering the relevant

factors, in particular the impact of the maintenance award on both parties when combined with
the distributive award, the amount and duration of the maintenance award was a provident
exercise of discretion.

Repetti v. Repetti, 147 Ad3d 1094 (2d Dep’t 2017)
Parties were married for 23 years and the Supreme Court, Nassau County awarded plaintiff wife
maintenance of $1,350 per week until September 30, 2022, which the plaintiff appealed arguing for
nondurational maintenance. The Appellate Division held that the Supreme Court was correct in not
awarding plaintiff nondurational maintenance, however based on the parties’ age, the marital
standard of living, and the parties present and future earning capacities, the Supreme Court should
have awarded plaintiff $1,350 per week from the time that title for the marital residence passes to
a bona fide purchaser until the plaintiff reached the age of 67 or such age that she would qualify for
full Social Security benefits, or until remarriage or death.

Sansone v. Sansone, 2016 NY Slip Op 07636 (2d Dep’t 2016)
Supreme Court's award of $6,000 maintenance per month until plaintiff wife reaches age 59½
and $4,000 maintenance per month thereafter until plaintiff wife reaches age 67, or such age she
would qualify for full Social Security benefits, modified to $6,000 maintenance per month for 6
years and $4,000 maintenance per month until plaintiff wife reaches age 62, or such age she
would first qualify for Social Security benefits, given parties' 11-year marriage, pendente lite
maintenance award of $7,700 per month, parties' standard of living and plaintiff's poor health and
work history of part-time bank teller and part-time intern in medical billing department of
not-for-profit health organization.

Schacter v. Schacter, NY Slip Op 04372 (1st Dep’t 2017)
The court properly denied defendant lifetime maintenance, upon consideration of the relevant
statutory factors, including the size of the distributive award, the parties' age and health, and
defendant's ability to earn an income and become self-supporting.

Stuart v. Stuart, 137 AD3d 1640 (4th Dep’t 2016)
Supreme Court awarded defendant wife $1,116 maintenance per month for 7 1/2 years. Plaintiff
husband is 66, has monthly income of $1,975.29; $1,509 from Social Security benefits and
$466.29 from his pension. After paying maintenance and child support, he'll have only $252.59
per month upon which to live. Appellate Division reduces maintenance obligation $1,116 to
$850 per month to "reflect appropriate balancing" of defendant wife's needs and plaintiff
husband's ability to pay. Appellate Division affirmed maintenance term of 7 1/2 years.

Valitutto v. Valitutto, 137 Ad3d 1526 (3d Dep’t 2016)
Parties were married for 30 years and Appellate Division upheld the lower courts maintenance award
of $1,500 per month to the wife, which would continue until either the husband’s retirement or, if

he did not retire at the age of 66, the wife’s death or her remarriage or cohabitation with another
person.
Here, the Court found that both parties had a Master’s degree, both parties raised the children, and
although the wife had no current income at the time of trial, she had a series 7 brokerage license and
had previous experience in the field.

Notable Pendente Lite Orders under recent guidelines

Allison B. v. Edward A., (Sup. Ct., New York Co., Drager, (J)(U), 53 Misc.3d 1226(A)(2017
WL 1037571)(2017 Slip Copy)
Wife awarded $7,500 per month in taxable temporary maintenance, despite seeking $18,000 per
month, and she was ordered to pay carrying costs on marital residence, her own health insurance
and unreimbursed medical, dental, drug, therapy and pharmaceutical expenses from this amount.
Amount sought by wife unjustified given her earnings and expenses listed on statement of net
worth no longer being paid.

Caputo v. Caputo (2d Dep’t 2017)
The parties were married for 19 years and have 4 children together. The Wife moved for a
pendente lite Order seeking temporary maintenance in the sum of $3,613.71 per month and
temporary child support in the amount of $2,613.89 per month. The lower Court downwardly
deviated from the presumptive awards and awarded the Wife the sum of $1,000 per month in
temporary child support and $150 per month in temporary maintenance. The Court presumptive
amounts inappropriate in light of th fact that the Husband had continued to maintain the marital
residence, the parties’ vehicles, and insurance, and make all payments relating to the children’s
healthcare. Since most of the Wife’s living expenses were already being paid by the Husband,
the “Supreme Court did not improvidently exercise its discretion in downwardly deviating from
the presumptive award of temporary maintenance.”
C.G. v. F.G., (Sup. Ct., Richmond Co., DiDomenico, J), --- Misc.3d ---, --- N.Y.S.3d --- (2016
WL 3748767)(Jul. 8, 2016)
Wife seeks pendente lite child support and maintenance. While legislature amended FCA and
DRL to indicate that prospective payments of maintenance be subtracted from Payor's income,
and then added to Payee's income before child support is calculated (see, DRL §
240[1-b][b][5][iii]), the amendment was effective January 26, 2016, and is inapplicable to instant
action where wife commenced divorce on January 12, 2016. Court not required to deduct
contemporaneous award of maintenance as that award is prospective in nature.

Galvin v. Galvin, 2017 NY Slip Op 07371 (3d Dep’t 2017 – October 19, 2017)
Where, as here, the parties continue to reside together in the marital residence during the pendency
of a divorce, it is appropriate to credit the payor spouse with one half of the court-ordered carrying
charges against the presumptive amount of temporary maintenance.

Notable Case regarding Opt-Out

Burns v. Burns (Supreme Co., Monroe Co., Dollinger, J.)(2017 WL 2380626)(May 26, 2017)
Supreme Court denied wife's application for order enforcing maintenance requirement of stipulation
of settlement beyond date of her remarriage as a matter of public policy. Where parties' "opting-out
agreement" contained express waivers to certain sections of DRL, but did specifically opt-out of
DRL § 248 and references contained in DRL §236 regarding termination of maintenance upon
remarriage. Supreme Court found state legislature sets public policy of state and that DRL § 248
states this court must annul any order or judgment that provides for payment of maintenance to a
party who remarries.

Notable case about clients who file... discontinue... and re-file

A.K. v. T.K., 2017 WL 2260918 (2d Dep’t 2017)
A party's temporary maintenance and temporary child support obligations are retroactive to date of
first application therefor. Despite fact that plaintiff requested pendente lite relief in a prior action,
when an action is discontinued, it is as if it had never been; everything done in action is annulled and
all prior orders in case are nullified. Thus, plaintiff's request in this action was, in effect, her first
such request.

Notable case about inability to show extreme hardship
Sonkin v. Sonkin, 137 AD3d 635 (1st Dep’t 2016):
Defendant failed to demonstrate extreme hardship to obtain modification of his maintenance
obligations set forth in parties' stipulation of settlement, which was incorporated but not merged into
their divorce judgment, upon failing to fully disclose his assets and income. See, DRL §
236[B][9][b][1]; Sheila C. v. Donald C., 5 AD3d 123 [1st Dept 2004].

Notable cases to modify maintenance obligation

In re Richard K v. Deborah K, 2017 NY Slip Op 07173 (1st Dep’t 2017)
The Husband was incarcerated of a federal crime and disbarred. The Husband moved, inter alia, to
terminate his maintenance obligation. The court held his volitional actions which result in his
unemployment, including incarceration preventing any employment, do not constitute such extreme
hardship.

Schwartz v. Schwartz, 153 AD3d 953 (2d Dep’t 2017)
The parties divorced in 2008. Pursuant to the judgment of divorce, the defendant was required to pay
to the plaintiff maintenance in the sum of $7,500 per month for the first 60 months, and $3,000 per
month thereafter, until the death of either party or until the plaintiff remarried or held herself out as
remarried. In January 2015, the defendant moved to terminate his maintenance and life insurance
obligations on the basis that the plaintiff's father had recently died, that the plaintiff was the only
beneficiary of his estate, and that the late father's estate and assets were worth $15 to $20 million.
Lower Court denied Husband’s motion to terminate the support wihout a hearing. The Appellate
Division remanded the matter back to lower Court for discovery and a hearing.

Zuika v. Zuika, 2017 NY Slip Op 51329(U) (Supreme Court, Monroe County)
The parties entered into a Stipulation obligation the Husband to pay maintenance to the Wife. The
Stipulation was incorporated but not merged into the parties’ Divorce Judgment. ection E of the
Agreement states that the Defendant "shall have the right to apply for a reduction in his maintenance
obligation," when and if the "Defendant attains the age of sixty-six (66) and has a net income from
his dentistry practice of less than $165,000.00 per year as reported on his income taxes." The
Agreement is silent on how the "reduction" will be calculated, sets no minimum amount payable for
maintenance after the "reduction", includes no terms terminating maintenance, and institutes no
durational limitations on maintenance after the reduction is implemented. The Court suspended the
maintenance obligation upon the Husband’s showing of his reduced income and ordered that a
hearing be held.

