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PART ONE
HANDLING A CASE FROM INTAKE THROUGH
TRIAL:
A STEP BY STEP APPROACH
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I.

Intake:
A. What information do you ask the client?
1. Pedigree
2. Lost Wages
3. Medical treatment
4. Where, when and how accident occurred
5. Police information
6. Witness information
7. Property damage claim
8. Points of impact
9. Seat belt / body contact
10. Plaintiff’s insurance information: no-fault and health insurance
a. Is plaintiff a passenger/pedestrian? Does he own his own
car or reside with a relative? If not use MVIAC discussed
infra p. 141
b. Look for no-fault as a possibility even where there is not
an automobile accident per se, eg. Plaintiff slips and
falls on ice while entering her vehicle
11. Who referred the client
12. Photographs of car, scene, injuries
13. Injuries
14. Prior accidents
15. Loss of services claim
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16. Declaration page- from the client’s Insurance Company to
establish coverage in automobile accidents
17. Is defendant a municipality or New York State?
18. Did client talk to the adverse insurance company? (adverse
party statement)
19. Was the accident reported to plaintiff’s insurance company?
Also it is important to advise defendant’s insurance company
of the claim to avoid a disclaimer for late notice discussed at
p. 80

Plaintiff or defendant can report the accident.

20. Worker’s compensation issues:
a. Did the accident occur in the regular course of
employment?
(w/c does not include commuting to and from work)
b. Was plaintiff on his way to a doctor from a prior
worker’s compensation accident?
21. Is client a Medicare/Medicaid recipient
B. What documents does client sign? (Explain each to client)
1. Retainer 1/3 or sliding scale. The legal fee may be calculated
on the gross amount or net after disbursements. Alternatives must
be explained to the client along with the consequences of each
(give the client a copy of the retainer)
2. Authorizations – HIPAA- client may sign a power of attorney
so the attorney can obtain the medical records. Also in death
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cases the distributee of the estate can obtain the records
without waiting for the estate to be established see form p.153
3. MV104
4. Hit and Run / MVIAC forms if applicable
5. NF-2
C. What advise do you give?
1. Explain No-fault
2. Explain the Third party claim for bodily injury and threshold
3. Explain that in premises cases plaintiff is entitled to recovery
for pain and suffering and unreimbursed medicals and lost
wages
4. No-fault termination of benefits and what to do about it see
p. 54
5. Don’t talk to anyone or sign anything
6. Keep the attorney advised of changes of address / phone
number
7. Warn about surveillance and advise the client to stay off
Facebook and other social media websites
D. What you do to open the file: Preliminary Steps:
1. File a retainer statement with OCA with a self addressed stamped
postcard – within thirty days Court Rule 691.21- see Forms p. 124-126
2. Plaintiff MV104 – see form page 132
3. Request Defendant MV104 – see form page 140
4. Request Police Report – see form page 127
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5. Claim letter to defendant and to defendant’s insurance
company notifying them of the claim and requesting the amount of
insurance coverage. Insurance law 3420 see form p. 136. Per
section 3420(d)(1)(B) Auto and Homeowners insurance companies
must confirm coverage and specify policy limits when asked to do
so even before the start of litigation
6. Witness Statements – see form page 135
7. DMV abstract plate search; look for other owners. Also
plaintiff must see whether the defendant was in the course of his
employment. However pursuant to Federal Statute (the Graves
Amendment) leasors are not vicariously liable. The question of the
constitutionality of the Graves Amendment was resolved by the
Second Department, Graham v. Dunkley, 50 AD3d 55, 852
NYS2d 169 (Second Dept. 2005) see page 123
8. Photographs
9. Hire an expert if needed
10. In Hit and Run cases: a sworn statement must be filed as soon
as practicable see pg 78 see form pg 141
11. Death cases – file for letters appointing a representative of the
estate with the Surrogate’s Court
12. Request hospital records – see form pg 137
13. No-fault application (NF-2) must be filed within thirty days –
see form pg 128-131
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14. UM/SUM letter – see form pg 128; send out as soon as
practicable
15. Notice of claim for municipalities. File Notice of Intent of
claim or file the claim for New York State – discussed infra p. 120
see form Notice of Claim p.143-145 and Notice of Intent p.146
16. Do last owner search on premises cases
17. Look for Med Pay coverage from defendant’s insurance on
premises cases or other non motor vehicle cases
E. Initial Assessment of Case
1. Who is the plaintiff
2. Insurance coverage. Where there is a major injury but
minimum coverage look for an early settlement (and SUM
coverage for automobile cases).
3. Liability
4. Damages
5. Who is plaintiff’s doctor? Will he come to Court to testify?
What is his fee to testify? Can he write a proper report and how
long will it take? (some medical providers may take an inordinate
amount of time to write a report)
II:

Statute of Limitations:
A. Defendant is a private ( not a municipality/government) person or
business: three years from injury (date of accident)
1. Infant – Statute tolled to eighteen years of age (except medical
malpractice – maximum toll is 10 years)
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2. Medical malpractice – 2 ½ years – 3 years for chiropractors
B. Wrongful Death Cases: Two year statute of limitations. A wrongful
death action is tolled where an infant is the sole distributee.
Hernandez v. NYCHHC, 78 NY2d 687 (1991). However the toll is
not applicable to claim for personal injuries since proceeds go to the
estate and unlike a wrongful death action do not belong directly to the
distributee notwithstanding the distributee is an infant. Heslin v.
County of Greene, 14 NY3d 67, 896 NYS2d 723 (2010). The
wrongful death statute of limitations is not tolled until appointment of
a representative of the estate. However, you may use the CPLR 205(a)
6 month toll to recommence an action dismissed due to no
representative appointed. Carrick v. Central General, 51 NY2d 242
C. New York State – 90 days to file a Notice of Intent or to file the claim
(this is not a statute of limitations and can be extended) If the Notice of
Intent is filed, then you have two years to file the claim discussed infra
p. 120
D. Municipalities – County, Town, City, Village, School District, Fire
district – GML 50e and 50i also see infra p. 112
1. Notice of claim must be filed within 90 days from the date of
the accident (this is not a statute of limitations it is a condition
precedent) or 90 days from letters if it is a Wrongful death case
a. Time can be extended by motion – see GML 50-e
2. Statute of Limitations is 1 year 90 days eg – D/A: 1/1/17; you
must file the notice of claim by March 31, 2017, and you must
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file the summons and complaint by March 31, 2018. The
Statute of limitations is two years for Wrongful death cases
GML section 50-i
E. Other public corporations: May have a shorter statute of limitations
such as 1 year and 30 days or even 1 year. Eg Port Authority, New York
City Transit Authority, New York City School Construction Authority,
MTA, Health and Hospital Corporation, etc. Other public corporations
also require a Notice of Claim.
1. For a Public Benefit Corporation such as the MTA, or
New York City School Construction Authority check the
Public Authority Law for time limits. eg Port Authority –
Notice of Claim must be served within 10 months and you
must start suit within one year of the accident and the
Notice of Claim must be served at least 60 days before
starting suit – by registered not certified mail.
Unconsolidated Laws of New York Section 7107 and 7108.
But for most other municipal corporations certified mail is
acceptable
1. A Subsidiary corporation of MTA does not require a Notice of
Claim but does require a demand letter – eg Long Island Rail
Road PAL 1276(2)(6). You must serve demand letter within 1
year and 60 days and start suit within 1 year and 90 days for
the LIRR. The demand letter must be sent at least 30 days
prior to suit. Anderson v. LIRR, 88 AD2d 328 (Second Dept.
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1982), Fleming v. LIRR, 59 NY2d 895 (1983). Plaintiff must
also allege compliance with the demand letter requirement in
the complaint.
F. Six month toll for dismissed action: CPLR 205(a) – where an action is
terminated other than by voluntary discontinuance, a failure to obtain
personal jurisdiction, neglect to prosecute or a final judgment on the
merits, the plaintiff may re-commence the action within six months of
dismissal
III:

Requesting Medical Reports
A. Report – decide if a full narrative report is necessary to settle the case
(See Forms p. 138-139) eg some cases may only require an x-ray
report to confirm a fracture where there are no residuals and causation is
not in question. This can save the client expenses.
1. The injured party must serve a medical report on the defendant
so the doctor will be allowed to testify at trial; Court Rule
202.17 – see pg. 25
2. Records and dates of treatment
B. Obtain hospital records, no-fault file, worker’s compensation file, all
diagnostic tests
C. Decide on the right time to get the medicals

IV:

Summons and Complaint ( See forms p. 155 through 161)
A. Contents:
1. Corporation status
2. Negligence
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3. Permissive use and ownership: establishing permissive use is
important since it imposes liability on the owner for all
negligent acts of the driver and thereby triggers the owner’s
insurance coverage – if permissive use is denied the client may
have a UM case. See pg 76
4. Ownership of premises
5. 5102 Insurance Law (threshold)
6. Article 16 (joint and several liability exceptions) this must be
plead in the complaint
7. Municipalities: GML 50i – special allegations: “30 days have
elapsed since the service of a Notice of Claim and adjustment
or payment has been neglected or refused”
8. Loss of Services
9. Ad Damum – cannot mention the amount for pain and
suffering for all personal injuries and wrongful death cases
CPLR 3017. You may mention a specific sum for property
damage.
A. File the Summons and Complaint and serve the defendant within 120
days - CPLR 306a and 306b
1. If you cannot serve the defendant within 120 days you
can move for an extension, but if there is time left on
the statute of limitations, it is better to purchase
another index number and start over – Best $210 you
will ever spend!
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2. Jurisdictional defenses as to service are waived after
60 days of service of the pleading containing the
defense if a motion to dismiss is not made within that
time unless the time is extended for undue hardship
CPLR 3211(e)
a. If you are close to the statute of limitations,
purchase another index number if the defendant
will not quickly stipulate to withdraw the
defense
3.

Medicaid – Plaintiff must serve Medicaid with
notice of commencement of the action by certified
mail and file proof of same with the Court if
plaintiff receives Medicaid. CPLR 306-C

4.

Adding Parties: CPLR 1003 to 305(a) A party may
be added without leave of the Court within 20 days
of service of the summons or any time before the
period responding to it expires or within 20 days
after service of a pleading responding to it or by
leave of Court, or by stipulation of all parties who
have appeared. The supplemental summons and
complaint adding the party must be filed first and
then served upon the added party in the manner in
which a summons should be served (CPLR 308,
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310, 311, etc). If you are doing this by stipulation
be sure all parties who have appeared sign on.
5.

Third party claims CPLR 1009. Where defendant
commences a third party action against a third party
defendant, the plaintiff may amend his complaint
without leave of Court to assert a direct claim
against the third party defendant by serving an
amended complaint within 20 days of service of the
Answer to the third party complaint upon plaintiff’s
attorney. The amended complaint need not be filed
and may be served on opposing counsel by mail.

V.

Bill of Particulars: A Bill of Particulars in an amplification of the pleadings and

is not a discovery device.
A. Most important – Theory of negligence and injuries
B. The plaintiff can also ask the defendant for a bill of particulars as to
affirmative defenses since the defendant has the burden of proof as to
those defenses.
C. A bill of particulars may be requested as to those matters that the party
being requested to supply information has the burden of proof.
D. Amendments: CPLR 3043(b); 3042(b)
1. A new injury requires an amendment. You may amend once
without leave of Court prior to filing a Note of Issue. It is best
to save up all amendments until just before filing the Note of
Issue since you only have one chance to amend as of right.
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2. If it is the same injury but you are adding additional lost wages
and medical bills, then use a supplemental bill of particulars.
You may serve this 30 days prior to trial without leave of
Court.
E. You cannot request both a BP and interrogatories in any type of case.
You cannot request an EBT and interrogatories in a personal injury
case. However both may be used in a Products Liability case.

Whether an amended or supplemented Bill of Particulars is used, the
defendant may renew discovery as to new/supplemental matters. The
Defendant should agree to accept an amended Bill of Particulars
without motion practice even after the Note of Issue is served if you
provide discovery.
VI.

Discovery of Insurance Policy
A. Request defendant’s policy limits
1. You may request a copy of the actual policy
2. Per 3420 Insurance Law, you can obtain the policy limits before
litigation Insurance Law 3420(d)(1)(B)
(a) Pursuant to 3420(d)(1)(B) the insurance company (Auto
or Homeowners) must confirm coverage and specify the
policy limits upon request.
3. Practical – If defendant has minimal insurance and plaintiff has
injuries well in excess of the policy limits, try to settle early
a. Look for an SUM claim in automobile cases.
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4. Check for excess policies (umbrella policies) – note:
Defendant’s attorney has a duty to look for excess policies
Shaya Pacific v. Wilson, Elser, 38 AD3d 34, 827 NYS2d 231
(Second Dept 2006)
5. Was defendant in the course of his employment? If so, there
may be additional coverage through the employer
6. Check for all title owners for other insurance
a. See if the driver has his own insurance. This policy may
be available in addition to the owner’s policy where the
driver does not reside in the same household as the owner
b. Graves amendment however precludes liability against
leasing and rental companies absent active negligence
see p. 6 and 123
B. Medical Payments Coverage – generally this is coverage contained in
the defendant’s policy (homeowner, landowner) which provides coverage for
plaintiff’s medical bills which are paid without regard to fault or liability in
premises cases. The amount of coverage varies from $1,000 to $5,000 or more.
Usually commercial policies have greater coverage than residential ones. Most
policies require that bills be submitted and incurred within 1 year of the accident
but the terms of the policy should be checked
C. Self Retention: This is a deductible which the defendant must pay out
of pocket for settlements or awards for personal injury claims brought by the
plaintiff. For example where the plaintiff is awarded $100,000 for personal
injuries against the defendant and the defendant has a self retention of $10,000.
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The defendant’s insurance pays $90,000 and the defendant pays $10,000 out of
pocket. Self retention issues can sometimes complicate possible settlement
agreements since the defendant may be reticent to pay out of pocket
VII:

Depositions
A. A party may not request both an EBT and interrogatories in bodily
injury actions without a Court Order
B. Obtain the adverse parties’ MV104 before EBTs. Question him about
it at the end of his EBT.
C. Go through all adverse party statements with your client before the
EBT (you should have received this in reply to your demand)
D. Thoroughly prepare your client for the EBT – go through the usual
pitfalls
1. Admit all prior and subsequent accidents. Many of these can be
explained especially if they were minor and treatment had ceased
for example long before the subject accident and the plaintiff had
returned to work and normal activities.
2. Threshold: discuss pain and restrictions on activities
E. Use photographs
F. Changing EBT transcripts: Deponents of EBTs may not change their
EBT testimony on an errata sheet without a proper explanation CPLR
3116(a) Ashford v. Tannenhaur, 108 AD3d 735 (Second Dept. 2013).
Excuses such as “I was nervous” or “I misspoke” for example are
insufficient. Torres v. Board of Ed, 37 AD3d 1256 (Second Dept.
2016)
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VIII:

Physical Examination by defendant’s physicians
A. The attorney may attend
B. The defendant must serve the report or the doctor will not be permitted
to testify at Trial 202.17 Court Rules
C. Do not allow plaintiff to fill out forms. Do not allow the doctor to take
an “EBT” of the plaintiff
D. Secret recordings of the examination by defendant’s doctor are not
permitted. Prior court approval must be obtained and a demonstration
of special circumstances. Bermejo v. NYCAA Corp., 135 AD3d 116
(Second Dept. 2015)

IX:

Collateral Source
The plaintiff must use any available health insurance /disability insurance
first. The Plaintiff cannot recover from defendant for lost wages /medicals
paid by Plaintiff’s insurance company. But the plaintiff may prove her
damages and expenses at trial. No double recovery is permitted as to
medicals and lost wages. Defendant is entitled to No-Fault, health
insurance and worker’s compensation files CPLR 4545.

X:

Witnesses, Photographs, and Adverse Party Statements and Reports
prepared in the regular course of business - Must be exchanged upon demand
or you may be precluded from using this at the time of trial
A. Witnesses – eye and notice

XI:

Medical Records - The Defendant is entitled to all medical records – doctor
patient privilege is waived when plaintiff brings a claim
A. Prior similar medicals are also discoverable
17

XII:

Expert Disclosure – 3101(d)(i) CPLR Doctors / Engineers / Economist, etc.
A. Expert affidavits must be considered by the Court on a Motion for
Summary Judgment nothwithstanding the failure to comply with 3101(d)
prior to filing a note of issue. (CPLR 3212 (b). 3101(d) had already
allowed the use of experts at trial notwithstanding non-compliance with
3101(d) for good cause shown.
B. The better practice is to serve your 3101(d) reply before the note of
issue is filed
C. Any other disclosure of an expert witnesses’ expected testimony other
than what is required by 3101(d)(i) & (ii) cannot be had without a court
order upon a showing of special circumstances 3101(d)(iii)
D. A party must make a timely objection to an inadequate 3101(d)
disclosure or its waived. An objection on the eve of trial is untimely
where disclosure was made well in advance of trial. Rivera v. Montefiore,
28 NY3d 999 (2016).

XIII:

Miscellaneous Discovery
A. Surveillance tapes – plaintiff may request discovery of tapes before
EBTs are held; Tran v. New Rochelle, 99 NY2d 383, 756 NYS2d 509
(2003)
B. Accident Reports prepared in the regular course of business
C. Notice to Admit: CPLR 3123 Items are deemed admitted if there is no
reply in 20 days. There are penalties for unreasonable denial.
D. The defendant may interview the plaintiff’s medical expert ex parte as
long as the doctor agrees. This is strictly on a voluntary basis on the
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part of the doctor. However, plaintiff’s attorney cannot advise the
doctor not to do it but can advise him it’s on a voluntary basis. Arons
v. Jutkowitz, 9 NY3d 393 (2007)
E. An EBT of your own doctor post note of issue is permitted. Brandes
v. North Shore, 803 NYS2d 178 (Second Dept. 2005)
XIV: Non Party Disclosure: The special circumstances rule for non party disclosure
was abandoned by the Second Department. Kooper v. Kooper, 74 AD3d 6, 901 NYS2d
312 (2010). The standard for disclosure is the same for parties and nonparties; disclosure
may be obtained where it is material and necessary
XV:

Preliminary Conference: Sets up the discovery schedule such as court ordered

EBTs etc. A compliance conference date will be set. The length of time to finish
discovery provided by the Court depends on how complicated the case is. The time limit
for making a motion for summary judgment may be shortened. See below p. 67
XVI: Motion Practice – Avoid using motions for discovery. Try to work it out with
opposing Counsel or at a Preliminary Conference or Compliance Conference.
A. The most important motion is the Motion for Summary Judgment –
CPLR 3212 – This motion can be made at any time after the Answer is
served. The time limit for making the motion is within 120 days after
the Note of Issue is filed (The Court can shorten this time to not less
than 30 days) (also see p. 67)
1. The Motion must be taken seriously. If you are a plaintiff,
your Case will end if the Motion is lost. Yet if the Motion is
won, you only win the right to go to trial
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2. Prepare early. Don’t wait for the motion. Obtain expert
reports as to liability/injuries. Keep up to date contact
information on witnesses
3. To oppose a motion for summary judgment argue the movant
has not made out a prima facie case. In a slip and fall case the
defendant must show there was no defect, defendant did not
create the condition and defendant had no actual or
constructive notice. Mahoney v. AMC, 103AD 855 (Second
Dept. 2013) If a prima facie case is shown you can still argue
that there is a question of fact. A motion for summary
judgment may also be made on the issue of serious injury
threshold in motor vehicle cases by either plaintiff or
defendant.
4. Unless otherwise specified by the court or in the court’s rules, a
motion for summary judgment must be made within 120 days
of the filing of the note of issue, unless good cause is shown for
an extension. Where discovery is outstanding and is essential to
a summary judgment motion, this will suffice as good cause
shown. Courtview Owners v. Courtview Holding, 113 AD3d
722 (Second Dept. 2014). In some counties this may be a
countywide rule as to a shortened time limit. Eg In Kings
County you have only 60 days to move for summary judgment.
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5. Undisclosed witness: A party may not use an affidavit of a
witness not previously disclosed to oppose a motion for
summary judgment without a valid excuse. Alamo v. NYC
Housing, 118 AD3d 484 (First Dept. 2014). However, if the
undisclosed witness is the employee of the moving party or it’s
consistent with previous EBT testimony and thus the testimony
is not prejudicial the affidavit will be allowed. Paloma v. 175th
Street Realty, 101 AD3d 579 (First Dept 2012), Singleton v.
Con Ed, 112 AD3d 491, (First Dept. 2013).
6. Self Serving affidavits that contradict EBT testimony and are
tailored made to defeat a motion for summary judgment will be
insufficient to defeat the motion. Branham v. Lowes, 31 AD3d
319 (First Dept. 2006).
7. The court may deny the motion for summary judgment where
there are facts unavailable to the opposing party necessitating
the holding of discovery CPLR3212(f)
8. Discovery is stayed pending a motion for summary judgment
unless otherwise ordered by the Court CPLR 3214
9. Single Motion rule: Successive motions for summary
judgment are discouraged unless there is newly discovered
evidence that could not have been discovered previously.
Phoenix v. Albertini, 245 AD2d 166 (First Dept. 1997)
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B. 60 day rules
1.

The winner of the motion must submit a proposed
order/judgment to Court if the decision by the Court calls
for it eg. “Submit Order on Notice”. Court Rule 202.48.
The failure to do so could have dire consequences.

2.

The Court has 60 days to decide the motion. Court Rule
202.8

XVII: Certification Conference
The Court certifies the case as ready for trial. This avoids a Motion to
strike the Note of Issue. Pay close attention to the Note of Issue filing
deadline. A failure to timely file your Note of Issue may result in
dismissal. The time limit for making a motion for summary judgment
may be shortened in the conference order.
XVIII: Pre Trial Conference
Occurs after the Note of Issue is filed. This is an opportunity to try to
settle your case or at least find out what the other side is thinking.
XIX: Spoliation:
Where a party destroys key evidence that the party reasonably anticipates will be
needed for litigation, sanctions such as dismissal, preclusion or an adverse inference, may
be appropriate. Relevance of the destroyed evidence is presumed where the destruction is
intentional but not if it was negligent. Voom v. HD Holdings, 93 AD3d 33 (First Dept.
2012); Sage Realty Corp. v. Prokauer Rose, 275 AD2d 11 (First Dept 2000); Pegasus v.
Varig, 26 NY3d 543 (2015).
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XX:

Trial
A. Most trials are bifurcated in the Second Department, Court Rule
202.42. There are two trials – liability and damages
1. The reason plaintiff would want bifurcation: If liability is in
question, it may be better to lose liability without incurring the
expense of expert medical witness at the damages trial
2. The reason plaintiff would not want bifurcation: better for the
jury to hear the injuries if they are severe – this may help on
liability (sympathy)
3. The Court will order one trial (not bifurcated) if damages and
liability are too intertwined to separate into two trials, eg
medical malpractice cases are one combined trial and are not
bifurcated. The burden of proof is relaxed where plaintiff has a
brain injury resulting in memory loss, Noseworthy v. NYC,
298 NY 76. In such a case a full trial (not bifurcated) may be
ordered.
4. Value – How it is determined?
1. Age of the plaintiff
2. Education
3. Anticipated lost wages
4. Gender; this is relevant as to scarring
5. Hospitalization
6. Extensive damage to vehicle
7. Liability
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8. Does the plaintiff make a good witness and is she
sympathetic for the jury
9. Extent of treatment
10. Loss wages
11. Diagnostic testing results
12. Life expectancy of the plaintiff
13. Type of injury: fracture, surgery, sprains, etc
14. Earning capacity
15. Medical expenses past and future – hospitalizations,
physical therapy, nursing expenses, medical aides
appliances and devices, prescription expense
16. The jury verdict reporter may be used as a guideline
only since each case will be different depending upon the
facts and circumstances of each case and the venue
Ask other attorneys you know for their opinion
B. Trial Preparation
1. Line up witnesses
a. Note: Did you reveal the witnesses to the adverse party
in discovery?
2. Make sure your client is available
3. Photographs & Adverse Party Statements
a. Note: were copies supplied to opposing party?
4. Expert Witnesses
a. Liability – 3101d complied with?
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b. Medical / Damages
1. 3101d complied with?
2. How much is the doctor’s fee to testify?
a. Any party can compel any doctor to
testify at trial including the other party’s
doctor. However, the doctor cannot be
compelled to provide an opinion unless he is
paid a fee as an expert witness
3. Court Rule 202.17(h) requires some sort of
submission to be served on behalf of the doctor you
intend to call as an expert at trial although a full
report is not required. Worker’s compensation and
insurance forms are acceptable as long as it
provides diagnosis, prognosis and a description of
the injury. The Court has discretion to excuse for
good cause the submission of a late report although
there is no stated time limit for the submission.
4. Any additional or further injuries must be
provided to the defendant at least 30 days prior to
trial. Court Rule 202.17(g). The defendant will be
entitled to discovery.
5. Diagnostic tests – you may use CPLR Section
4532(a) for the purpose of authentication of
diagnostic test such as CT scans, X-Rays, MRI, etc.
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This eliminates the need to bring in the radiologist.
However you may still need an expert witness such
as a doctor to interpret the diagnostic test. In order
to use this section you must serve on your adversary
a ten day notice with a doctor’s affidavit or
affirmation. See form p. 191-193
6. Business Records – bringing in the custodian of
the records to testify that they are kept in the regular
course of business may be avoided if notice is
provided to your adversary and there is no objection
made pursuant to CPLR Section 3122(a). This
again eliminates the authentication problem.
7. Subpoena hospital records
8. EBT transcripts: make sure you served the
transcripts on the opposing party or witness with
notice so it will be “deemed” executed if not signed
by the party or witness (CPLR 3116)
9. Automobile cases – Be prepared on threshold
see p. 56
10. Certification of records: business records are
admissible without the custodian of the records
coming to court to testify CPLR 3122:
a. An affidavit and 30 days notice prior to
trial is required
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C. High low agreements at trial see p. 28
XXI: Judgment
Pursuant to Court rule 202.48 the proposed judgment or order must be
submitted to the court within 60 days where the court directs that an order
or judgment be settled or submitted. The time can be extended for good
cause. Disastrous results can occur for the failure to comply. Plaintiff
forfeited a $750,000 judgment for not timely submitting a proposed
judgment in the lower Court but the Court of Appeals saved the plaintiff:
A very close call for the plaintiff! Farkas v. Farkas, 11NY3d 300, 869
NYS2d 380, 898 NE2d 563 (2008)
XXII: Appeals
You must file and serve a Notice of Appeal within 30 days of service of
the order or judgment to be appealed with notice of entry (plus 5 days for
mailing). In the Appellate Division Second Department you must perfect
the appeal within six months. However the time to perfect is only 90 days
in the Appellate Term in this Judicial District.
XXIII: Settlement
A. Negotiations
1. Read your file!
2. If you are a plaintiff start higher than what you want. It is
easy to go down, but very difficult to go up. The opposite is
true if you are a defendant.
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3. Be firm in your advocacy but willing to listen to the opposing
views: they may have legitimate evidence which hurts your
case, eg. prior accident
4. Don’t argue
5. If it’s not going well try a cooling off period. You don’t have
to settle the case today
6. Going to a supervisor: use this very sparingly – only when
you know the claim representative is dead wrong. The
supervisor will usually back up the claim representative
otherwise
B. Bad Faith: Enables the plaintiff to hold the insurance company liable
for a verdict which is in excess of the defendant’s policy limits: Pavia
v. State Farm, 82 NY2d 445, 605 NYS2d 208, Plaintiff must show a
reckless disregard of the interests of the insured, while putting their
own interests ahead of their insured. Plaintiff must demonstrate a
pattern of knowing indifference to the probability that the insured
would be held personally liable for a judgment. However, mere bad
judgment or negligence is not bad faith.
1. Most common occurrence is a minimum policy which
the insurer refuses to offer to settle the case where there is
clear liability and severe injuries. The Insurer can be held
liable for a verdict in excess of the policy limits
C. Alternative Dispute Resolution
1. Arbitration: This is binding with no right of appeal
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usually accompanied by a high/low feature. This is strictly
on a voluntarily basis. Both sides must agree to submit the
case to arbitration. Have your client sign off on a letter
explaining arbitration and the waiver of his right to trial see
form p. 223
a. Advantages: Avoid the cost and delay of trial.
Both sides are protected with a high/low feature
b. Mediation: non binding. Face to face
discussions may be better at yielding a resolution of
the case than negotiations by telephone. Bring
physical documents, photographs, the plaintiff for a
scar review, etc.
2. High low agreements whether used in arbitration
hearings or at a summary trial before a jury or otherwise
are considered to be settlements and can be enforced as
such requiring the plaintiff to issue a release and stipulation
of discontinuance. Cunha v. Shapiro, 42 AD3d 95, 837
NYS2d 160, (Second Dept. 2007), leave to appeal denied, 9
NY3d 885.
D. Structured Settlements: This requires an Annuity purchase; The
Annunity company must have a good financial rating.
1. Why do it?
a. Spendthrift (eg. Infant)
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b. Client receives more money out of the settlement but it’s
paid in the future.
2. What is it? It’s a payout over time usually with some “up front”
money for the plaintiff and payment for attorneys fees
3. Interest earned is tax free as long as plaintiff gives up all control
over the money. Non assignment wording required by the IRS
must be used.
4. Is it a good deal for plaintiff? You must first determine the
present value of the settlement preferably by consulting a
professional.
E. Infant’s Compromise Order (ICO): This is required when the plaintiff
is under 18; The settlement must be approved by the court at an ICO
Hearing. Proceeds of the settlement are deposited into a bank account.
1. What is needed: Order; attorney affirmation; Parent Affidavit;
infant affidavit if 14 or older; doctor affidavit/affirmation. You
must comply with CPLR section 1208. Note: You must use the
affidavit form for chiropractors
a. A recent visit to the doctor by the infant is required
b. The insurance company usually waives its right, to
appear at the hearing - a waiver letter will be provided to
be included with the ICO papers
2. You can go to SUM arbitration without obtaining an ICO. But
you do need an ICO for ADR arbitration
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F. Effect of Death of Plaintiff on settlement: Plaintiff’s attorney must
advise the defendant of the Plaintiff’s death and must establish an estate
for the plaintiff decedent. The Attorney must then be retained by a legal
representative of the estate. The failure to report the Plaintiff’s death to
defendant could result in the voiding of the settlement. Giroux v. Dunlop
Tire Corp., 16 AD3d 1068, 791 NYS2d 769 (Fourth Dept. 2005)
G. Requests for Hold Harmless Agreements: At the time of settlement the
insurance carrier may require the plaintiff to sign a hold harmless
agreement against all possible liens. While depending on the wording, it
may be acceptable for the plaintiff to sign, the attorney cannot sign such
an agreement since doing so would constitute an ethical violation.

XXIV. Liens and Subrogations
A. GOL 5-335 & 5-101 prohibit subrogation claims and liens by health
insurance companies or similar providers in any type of case where a settlement is
reached even if it is a Federal ERISA lien. Wurtz v. Rawlings, 761 F.3d 232. The court
in Wurtz concluded that there was no federal preemption of GOL5-335. However, in
dicta in a foot note the court notes there is a pre-exemption as to self-funded ERISA plans
only. Thus where a self funded ERISA plan exists, the lien/subrogation claim must be
honored. The claim that the plan is self-funded must first be verified. Additionally the
plan should be checked to see if this is a lien or just a right of subrogation. This could
make a difference if for example the statute of limitations has expired. But even if
preemption does occur the lien may be held to be invalid if it does not satisfy the criteria
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of a true self funded ERISA plan. The entity claiming reimbursement must verify that it
is self funded by providing the following:
1. Proof it is self funded – plans that are not self funded are
subject to State insurance regulations FMC v. Holiday, 498 US
52 (1990)
2. Proof that Form 5500 was previously filed.
3. There must be an SPD (written Summary Plan Description)
indicating that this is an ERISA plan.
4. There must be proof that the plan is not a MEWA (Multiple
Employment Welfare Arrangement) i.e., this must not be a plan
that provides benefits to employees of two or more unrelated
employers who are not parties to a collective bargaining
agreement.
It may also be possible to avoid any type of lien with a special needs trust.
Medicare liens preempt State Law and must be honored. GOL 5-335 also is not
applicable to statutory liens such as workers compensation liens, APIP
subrogations and Insurance Law 5104 No-Fault liens where there is a claim
against a non-covered person.
B. Made Whole Rule – If the source of recovery by the plaintiff is
inadequate to fully compensate the plaintiff, then the insurer has no right to share
in the proceeds of plaintiff’s recovery from the defendant notwithstanding its
subrogation right. Fasso v. Doerr, 12NY3d 80, 875 NYS2d 846, 903 NE2d 1167
(2009). Use this rule in situations where GOL 5-335 is not applicable. APIP
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subrogations are not subject to GOL 5-335 but are subject to the “made whole
rule”. The made whole rule also applies to other subrogations.
C. Worker’s compensation liens – section 29 WCL
1. A Lien is asserted against the plaintiff’s recovery where an
accident occurred in the course of employment and the plaintiff
received worker’s compensation benefits. Consent to settle must be
obtained from the worker’s compensation carrier
(1) The lien is reduced by 1/3 but you can try to negotiate a
further reduction
2. Future deficiency issue must be explained to the plaintiff if it is
not waived by the worker’s compensation carrier. Future worker’s
compensation benefits stop until the amount of plaintiff’s net
recovery from the settlement is matched in worker’s compensation
benefits.
(1) Plaintiff’s entitlement to a credit for attorneys fees
under the Kelly rule has been eliminated where claimant
sustains a permanent partial disability. Burns v. Varriale, 9
NY3d 207, 849 NYS2d 1, 879 NE2d 140 (2007).
However, plaintiff may still be entitled to some continuing
lost wage benefits under Burns
3. Motor vehicle accident: there is no worker’s compensation lien
and no future deficiency unless the benefits paid exceed basic
economic loss (see p. 55). Worker’s compensation lost wages
were increased to $864 per week for accidents occurring on or
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after July 1, 2016; this exceeds basic economic loss of $2000 per
month under no fault.
(a) However, the plaintiff still must obtain the
permission of the worker’s compensation carrier to
settle notwithstanding the absence of a lien. Plaintiff’s
worker’s compensation benefits will be jeopardized
otherwise.
D. No-Fault cases: There are normally no liens but there are some
exceptions
1. Additional PIP: this is not a lien it is a right of subrogation but the
plaintiff must protect the no-fault company’s subrogation rights for
benefits paid in excess of Basic Economic Loss (BEL) and thus cannot
issue a release to the tortfeasor without resolving the subrogation claim.
An APIP subrogation claim is subject to the same 3 year statute of
limitations which runs from the date of the accident not from the date of
payment as does a claim for personal injuries. Allstate v. Stein, 1 NY3d
416 (2004). The statute of limitations for a subrogation on behalf of
MVIAC however runs from the date of payment since this is a right
created by statute. MVAC v. Aetna, 89 NY2d 214 (1986).
2. Loss transfer: Insurance Law 5105; this is not a lien. This is a
subrogation claim strictly between insurance companies. This claim does
not affect plaintiff’s recovery from the defendant. The insurance company
must go to mandatory arbitration if there is no resolution. This only
applies to vehicles over 6,500 lbs or a vehicle for hire (eg. Bus or Taxi).
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However as to buses only there is no loss transfer by the passenger’s
insurance company against the bus if the passenger on the bus (not the
driver, employees, or owner of the bus) has his own insurance.
3. Where the defendant is a non covered person or the accident is
out of state., eg. an auto accident and plaintiff brings a claim against a
Municipality for a defective highway. This is a lien held by plaintiff’s nofault company. Insurance Law Section 5104. You need the no-fault
insurance company’s permission to settle.
4. Medical providers are not entitled to a lien if the patient signs a
No-Fault assignment of benefits since the patient is assigning all of his
rights to the No-Fault claim to the medical providers. The provider is only
entitled to a lien if agreed to by a patient who signs an authorization to
pay.
D. Medicaid: This applies to Automobile and Non-Automobile cases:
1. a formal notice of lien may be filed by Medicaid as per SSL
section 104-b. But a lien may be valid even without filing it.
Estate of Vivas, 268 AD2d 298 (First Dept. 2002)
2. Arkansas Department of Health v. Ahlborn, 126 S. Ct. 1752
(2006) which limited Medicaid’s right to reimbursement of its
liens was overruled by Federal Legislation signed into law
effective 10/1/14. There are now no limits on Medicaid’s right to
reimbursement. However, you may attempt to negotiate the lien
by arguing that if the plaintiff settled for less than full value that
Medicaid should reduce its lien proportionately. In any event the
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charges contained in the lien for medical services must be related
to the particular accident at issue to be eligible for reimbursement.
3. Amended CPLR 306-c requires that social services be notified
of the commencement of an action for personal injuries where the
plaintiff received Medicaid benefits by certified mail and filing
proof with the Court.
E. Medicare: This is a lien but only applies to benefits paid for medical expenses
that are related to the accident. This will apply to Automobile and non
automobile cases. The lien must be strictly observed. GOL 5-335 is preempted.
F. Department of Social Services Lien for public assistance. This is governed by
the Social Service Law. All liens must be honored. The Department of Social
Services usually is limited by statute in how far it can go to voluntarily reduce
liens.
XXV. Anti-Subrogation Rule: An insurer is prevented from making a claim against its
own insured arising out of the risk for which the insured was covered. This would
otherwise create a conflict between the insurer and insured. The insurer cannot make a
subrogation claim against one insured in favor of another insured under the same policy
arising out of the same covered risk. North Star Insurance v. Continental, 82 NY2d 281
(1993).
XXVI. Settlement with not all tortfeasors GOL 15-108. This was meant to encourage
settlements but does just the opposite. The Jury verdict is reduced by the greater of the
percentage of the non-settling tortfeasor’s culpability or the amount of settlement with the
settling tortfeasor, eg Plaintiff settles with “A” for $20,000. Plaintiff goes to trial vs.
“B”; verdict = $100,000; “B” is found to be 50% liable; “A” is found to be 50% liable ,
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plaintiff 0% liable, Plaintiff gets a $50,000 verdict plus $20,000 settlement = $70,000.
He thus loses $30,000
A. As a practical matter the plaintiff must settle with all defendants at the
same time. She cannot settle with just one defendant, except under special
circumstances eg. Plaintif is terminally ill, liability is not good and there is
a danger of losing the case.
B. All settling defendants are off the hook as to all cross claims for
contribution (but not as to indemnification claims)
C. Multiple defendants: reduce by the higher of the aggregate settlement or the
aggregate jury found shares, In re: NYC Asbestos Litigation, 82 NY2d 342, 604
NYS2d (1993).
D. Discontinuance against a defendant for no money:
a. GOL Section 15-108(a) was amended by adding a new subsection (d)
so that the setoff provision of this Law which discourages settlements
will not apply unless the plaintiff receives consideration greater than $1.
Thus if the plaintiff releases a defendant for no money the plaintiff can try
his case against the remaining defendants without fear of a reduction in the
amount of the award to plaintiff even if the jury finds some degree of fault
against the defendant who was let out of the case.
XXVII: Interest
Interest runs from the time liability is determined either by motion for summary
judgment or verdict. This is so notwithstanding that the plaintiff has not established a
serious injury under insurance law section 5102 until the damages trial was held.
VanNostrand v. Froehlich, 44 AD3d 54, 884 NYS2d 293 (Second Dept. 2007) see p. 57
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XXVIII: IOLA Account
A. Keep records of everything for at least seven years
1. Ledger of payments
2. Receipts and statements from banks
B. Never co-mingle client funds with the attorney’s own accounts.
C. Give the client her share of the settlement proceeds as soon as possible (no
later than 15 days from receipt of the settlement funds) Court Rule 691.20
XXIX: Closing Statement
This must be filed with OCA at the end of the case within 15 days of when the plaintiff
receives the settlement proceeds. Court Rule 691.20 (30 days if no recovery) See form
p 224-225
XXX: Rejecting Case
A. If the case is not in suit, use a non retainer letter sent by certified mail return
receipt requested – use a certificate of mailing if the client refuses mail. Mention the
statute of limitations and tell the client to consult another attorney. See form p. 134
B. If the case is in suit, you must do a motion to be relieved as counsel per CPLR
section 321 by Order to Show Cause
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PART TWO
HOW TO HANDLE CERTAIN TYPES OF CASES
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I. General requirements for negligence cases: There are 6 issues:
A. Duty of care to plaintiff and breach of that duty. eg. Failure to provide
police protection is not actionable. There is no duty unless there is a special
relationship between the police and the plaintiff. See pg. 118
1. There is no heightened duty required of an Inn Keeper

Lee v.

Durows, 656 NYS2d 321 (Second Dept. 1997) or a common
carrier Bethel v. NYC, 92 NY2d 348 (1998), Boyd v. Mabstoa, 9
NY3d 89 (2007). The standard is regular negligence.
B. Negligence by the Defendant: Negligence is a failure to exercise due
care under the circumstances and which causes injury that is reasonably
foreseeable due to defendant’s conduct
1. Hazard vehicles (snow plows, sweepers, etc. actually engaged in
work) and emergency vehicle (police, fire, ambulance, etc. with
lights and siren on) are only liable for reckless conduct not mere
negligence) V&T section 1103 and 1104. But an emergency
vehicle must be engaged in one of the V&T 1104(e)(4) activities:
i.e stopping, going through a red light, going over the speed limit,
or disregarding a regulation, to obtain the reckless standard
protection. Kabir v. County of Monroe, 16 NY3d 217 (2011)
C. Negligence was the cause in fact of plantiff’s injury.
D. Proximate Cause- Defendant’s negligence was a proximate cause of
plaintiff’s injury (there can be more than one proximate cause).
Defendant’s negligence must have been a substantial factor in the
happening of the accident. If car 1 stops suddenly for no reason and car 2
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stops behind #1 without hitting #1 and #3 hits #2 in the rear, Car #1 can be
a proximate cause of the injuries to car #2 notwithstanding there is no
contact between 1 and 2. Tutrani v. County of Suffolk, 10 NY3d 906, 861
NYS2d 610, 891 NE2d 726 (2008) also see p. 110
E. Comparative Fault- Article 14- New York is a pure comparative fault
state. This means that as to liability of plaintiff and defendant each will be
held responsible for his actual share even if it’s as low as 1%
eg. If plaintiff is 95% at fault, he recovers 5% from defendant
F. Damages
General v. Special Damages
1. General Damages: Those damages that are due in every
case of this nature. The value of pain and suffering for a
particular personal injury matter would depend upon the
nature of the injury. For example a fractured femur would
have one particular value and a neck sprain would have
another value which would be applicable in every case of
that nature assuming the facts were the same.
2. Special Damages: These damages are recoverable only
for those particular expenses that are incurred in a
particular case only and may not necessarily be incurred in
other cases. Examples of special damages are medical
bills, lost wages, household expenses, etc
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3. Emotional Damages
(a). Injury to fetus: A mother has a right to recover
for emotional distress without a physical injury
where she delivers a still born baby or miscarried as
a result of medical malpractice since the fetus has
no right of recovery and no wrongful death action is
allowed Broadneax v. Gonzalez, 2 NY3d 148
(2004)
(b). Negligent infliction of emotional distress:
(1). Emotional injury inflicted by defendant
directly upon the plaintiff. In this case the
injury must directly result from defendant’s
negligence in order to recover for a pure
emotional injury without a physical injury.
There also must be a breach of a duty, which
endangered the plaintiff’s safety on behalf of
the defendant. This is a difficult case to
prove and is limited by the Courts. Kenneth
S v. Berkshire Farm Center, 36 AD3d 1092,
(Third 2007).
(2). Negligent infliction of an emotional
injury where the plaintiff is a bystander: The
zone of danger rule: The plaintiff may
recover for emotional trauma that the
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plaintiff witnesses if (a). the plaintiff
witnesses an immediate family member
injured or killed and (b). the plaintiff himself
is contemporaneously within the zone of
danger at that time and is exposed to a risk
of injury or death as well as the immediate
family member. Bovson v. Sanperi, 61
NY2d 219 (1984).
(a)Brother and sisters are considered
to be immediate family members
(c). Intentional infliction of emotional harm: The
plaintiff must show (1). Extreme conduct (2). Intent
to cause emotional injury (3). A casual connection
(4). Severe emotional distress. Howell v. New
York Past Company, 81 NY2d 115. Examples of
intentional infliction of emotional harm are
harassment, stalking and threats of physical harm.
4. Reduction of Damages
A. At the trial court level the trial court may reduce
or increase an award pursuant to CPLR Section
4404(a)
B. An award for damages may be increased or
decreased upon Appellate review pursuant to CPLR
Section 5501(c). The standard for review by either
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the trial court or the appellate court is whether the
verdict deviated materially from what would be
considered to be reasonable compensation. In the
Matter of Taveras v. Mabstoa, 41 AD3d 158, 837
NY2d 120 (First Dept. 2007) an award of $494,280
for past pain and suffering was made by the jury
with no award for future pain and suffering. The
Appellate Division reversed and remanded for a
new trial unless the defendant stipulated to an
additional verdict of $400,000 for future pain and
suffering. The jury found that there were
permanent injuries and therefore must award future
pain and suffering.
5. Punitive Damages: Punitive damages are very difficult
to recover. The plaintiff must show a reckless or wanton
disregard for the safety of the plaintiff or outrageous,
vindictive or malicious conduct. Ross v. Louise Wize
Services, Inc., 8 NY3d 478.
Even if the plaintiff is successful in recovering
punitive damages there is no insurance coverage for
punitive damages as the insurance companies may only
indemnify an insured for compensatory damages due to
policy considerations. Therefore a judgment for
punitive damages may be unenforceable.
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6. Wrongful Death: There is no recovery for loss of
enjoyment of life in New York. The measure of damages
for a wrongful death action is only that of pecuniary loss to
the family. There must be family or distributees.
McDougold v. Garber, 73 NY2d 246. You may also
recover for loss of parental guidance. Gruelding v. State of
New York, (Fourth Dept. 2015) 14-01761/14-01762.
A claim for conscious pain and suffering however
should be distinguished from an action for wrongful death.
McDougold v. Garber, supra, Nussbaum v. Gibstein, 73
NY2d 912 (1989). The plaintiff may recover for conscious
pain and suffering if the decedent was conscious even for
seconds before death. Expert testimony may be used to
prove decedant’s level of consciousness. Although there is
no recovery for loss of enjoyment of life, loss of enjoyment
of life is a factor to be considered in assessing damages for
conscious pain and suffering. Nussbaum v. Gibstein, supra.
The plaintiff may also recover for fear of impending death,
Regan v. LIRR, 128 AD2d 511 (Second Dept. 1987) Stein
v. Leibowitz, 111 AD2d 572 (Third Dept. 1985), Cassar v.
Central Hudson, 134 AD2d 672 (Third Dept. 1987)
(a). Infants: Where an infant dies as a result
of the negligence of the defendant it may be challenging to
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find pecuniary loss. This however can be demonstrated by
showing worth in what types of services the infant
provided for the parents, such as running errands, working
around the house, possessing special talents, etc.
Everything must be described in pecuniary terms. What
happens as a practical matter is that juries don’t like this
rule and may very well award sums beyond mere pecuniary
loss. There is no cause of action for loss of society on
behalf of the parents. The statute of limitations for a
wrongful death action is tolled when the infant is the sole
distributee but the action is not tolled for a personal injury
action. Heslin v. County of Greene, 14 NY3d 67 (2010).
This is so since a personal injury action belongs to the
decedent and not the estate. Other factors to be considered
in infant wrongful death cases is the academic success of
the infant and the likelihood he would have supported the
parents Zelizo v. Ullah, 2 AD3d 273 (First Dept. 2003).
(b). Grandchildren may receive pecuniary
damages for the death of their grandmother where
she provided meals, shelter and counseling
notwithstanding the fact that the grandchildren plaintiffs
were self supporting adults and there was no support
obligation on behalf of the grandmother. Gonzalez v. New
York City Housing, 77 NY2d 663 (1991).
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(A). Nurture care and guidance are
also factors to be considered. Broder v. US,
660 FS 1291 (1987).
(c). Factors to be considered in determining
pecuniary loss:
1. Earning capacity
2. Life expectancy of the decedent
3. Unemployment or irregular
employment
4. Mental and physical condition
5. Decedents contributions to the
family
6. Decedents character and habit
Even though no support was provided to the distributees, it’s sufficient to
establish an obligation to support to recover for pecuniary loss in a wrongful death action.
Where there is no pecuniary loss the plaintiff would be entitled only to medical and
funeral expenses. Re Payne’s Estate, 210 NYS2d 925 (Second Dept 1961).
(d). Burden of Proof: The plaintiff in a
wrongful death action is held to a lesser
standard of proof. Noseworthy v. NY, 298
NY 76, Wank v. Ambrosino, 307 NY 321.
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7: Examples: The following examples of a value are
provided without regard to liability issues and may vary
depending upon venue.
(1). Above the knee amputations of both legs with
a 24 year old waiter – 9 million dollar award
(2). Below the knee amputation 29 year old
construction worker – 10 million dollar verdict
(3). Torn meniscus and rotator cuff tear with 15%
loss of range of motion in the leg and shoulder for a
plaintiff is in his 40s: the case settled for $140,000
in Albany County
(4). Comminuted tib fracture with open reduction
and internal fixation - $700,000
(5). Crush injury to 33 year old construction worker
to the ulner and radial nerves – 3 million dollar
settlement in Westchester County
(6). Second and Third degree burns on legs with
skin grafts and scarring for a 28 year old
construction worker yielded a settlement of
$425,000 with waiver of the worker’s compensation
lien in Suffolk County.
(7). Reflex sympathetic dystrophy for sanitation
worker, verdict reduced to 1.5 million by the
Second Department.
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(8). Fractured nose in a motor vehicle accident with
a deviated septum for a 12 year old with facial
disfigurement needing surgery $265,000
8. Loss of Services: A loss of service claim may be made
on behalf of the spouse of an injured spouse or by a parent
on behalf of an injured infant. The claim is generally small
unless the bodily injury case is very large. This is a
derivative claim. If the main bodily injury claim is
dismissed or discontinued the loss of service claim is no
longer viable. Problems can occur where a spouse became
divorced after a loss of service claim is made. The
settlement may be held up by the other spouse by claiming
a portion of the settlement by reason of the loss of services
claim.
9. Property Damage: The plaintiff may recover damages to
her vehicle which consists of the cost to repair the vehicle
or in the event that the cost to repair exceeds the value of
the vehicle then the plaintiff is limited to recovering the
value of the vehicle. Values may be obtained online from
Kelly Bluebook. Where the plaintiff has collision coverage
available with his own insurance company it may be better
to put the claim through the plaintiff’s own insurance
company especially where liability is not 100%. In the
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event there is a deductible the plaintiff’s insurer will
subrogate the mater and attempt to recover the deductible
for the insured. It is generally the better practice to go
through collision coverage where available.
A. Repairs or enhancements to vehicle. The
plaintiff does not recover the full costs of repairs or
enhancements to a vehicle dollar for dollar. However the
value of the vehicle may be enhanced by such repairs or
improvements to the vehicle. The plaintiff may recover
that increase in value.
B. Storage charges: Storage charges may be a
problem where the vehicle sits for a length of time and
there is a dispute over liability or some other issue where
the insurance company is not ready to pay for the vehicle.
The client should be warned about this problem and may
want to pay the storage charges and remove the vehicle
before storage charges get out of hand.
C. Loss of Use: The plaintiff may recover a
reasonable sum for loss of use for the vehicle such as
having to procure a rental vehicle.
9. Using expert witnesses to recover damages:
A. Use of expert witnesses: The use of expert
witnesses should be used to prove pain and suffering where
the evidence is something not within the common
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knowledge of the jury. Physicians, chiropractors and
dentists may testify as to issues of pain and suffering and
permanency. It should be noted that a finding of
permanency by an expert is necessary in order to recover
for future pain and suffering. Without it plaintiff is
relegated to recovering only for past pain and suffering.
The expert may also testify as to the need for future
medical care and the expense of same. Other expert
witnesses which may be used in order to prove lost wages,
future earning capacity and the future value of same would
be an accountant, actuary or economist.
II: Automobile Cases:
A. Plaintiff may recover pain and suffering from the defendant only in a case of a
serious injury but may still recover economic loss in excess of basic economic loss from
the defendant even without a serious injury. In addition plaintiff may recover basic
economic loss only from his own no-fault carrier which is usually the host car or in the
case of a pedestrian the vehicle that struck the pedestrian.
III. No Fault
A. Scope: Applies to automobile cases
Main difference with non-auto cases: the plaintiff receives compensation
for pain and suffering if the defendant is negligent and the serious injury threshold is
satisfied (Insurance Law Section 5102 and 5104) and also receives No Fault benefits
(regardless of fault or serious injury) Plaintiff also is entitled to compensation for
property damage where negligence is shown
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B. Omnibus Insurance provision: Plaintiff passenger/pedestrian takes her own
personal insurance with her: liability, no-fault and SUM (it is excess insurance over the
insurance coverage of the host vehicle if you are a passenger, or excess over the
defendant vehicle’s coverage if you are a pedestrian.
C. Pain and Suffering: the plaintiff must satisfy the serious injury threshold for
automobile cases only and prove the defendant was negligent to recover pain and
suffering (see p. 56).
1. Scope: serious injury threshold applies where:
a. an in state accident occurs, and
b. there is a claim against a covered person
2. What can plaintiff recover from the defendant?
a. pain and suffering if there is a serious injury
b. medical expenses, lost wages and other expenses that exceed
basic economic loss only (serious injury need not be shown)
3. Plaintiff may not recover from the defendant basic economic loss.
However, basic economic loss is recovered by plaintiff under no-fault. See p. 55
4. Motorcycles:
a. operator/passenger of a motorcycle need not satisfy serious
injury threshold to recover pain and suffering
b. a covered person who sues a motorcycle must still satisfy the
serious injury threshold and cannot sue the motorcycle for BEL
5. Out of State accident
a. A New York covered plaintiff need not satisfy the serious injury
threshold to recover pain and suffering and may also recover for
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basic economic loss from the defendant where the accident
occurred outside of New York. There will be an Insurance Law
Section 5104 lien for any basic economic loss recovered since
the plaintiff does receive no fault benefits (this prevents a
double recovery by the plaintiff). Federal Insurance v. Barsky,
267 AD2d 275, 700 NYS2d 57 (Second Dept. 1999), Morgan v.
Bisarni, 100 AD 2d 956, 475 NYS2d 98 (Second Dept. 1984)
D. No Fault First party PIP (personal injury protection) benefits: the eligible
recipient recovers basic economic loss regardless of fault. There is no need to show
negligence. No need to show serious injury.
1. Which insurance company pays no fault benefits? In general the host
vehicle’s insurance company pays. eg. The driver or passenger in a vehicle receives no
fault benefits from the insurance company that insures the vehicle that they occupy. If
the claimant is a pedestrian, the vehicle which struck the pedestrian provides No-Fault
benefits. If the claimant is a passenger on a bus and the claimant is covered by her own
insurance, claimant’s own insurance company pays and not the bus company’s insurance
company. If the passenger has no such coverage, then no fault benefits are paid by the
bus company’s insurance company.
2. Motorcycles: there is no payment of no fault benefits to occupants
(driver/passenger) of a motorcycle
3. Although automobile cases are the only negligence cases that provide
no- fault benefits; where the plaintiff is injured in the course of his employment, plaintiff
receives worker’s compensation benefits . Worker’s compensation benefits are a type of
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no-fault benefit since the injured worker receives them regardless of fault in auto and non
auto worker’s compensation cases. The worker must be in the regular course of
employment. A worker’s compensation accident involving an automobile case pays
worker’s compensation benefits that are in lieu of first party no-fault benefits. WCL
section 29 Matter of Allen v. Enterprise, 38 AD3d 970 (Third Dept. 2007). However,
there is a limit on worker’s compensation lost wages so a No-Fault claim must also be
filed for the difference. There may also be an OBEL or APIP claim with the no-fault
company as well. Worker’s compensation is not entitled to a lien in an automobile case
unless it pays benefits that exceed BEL.
4. Out of State Accidents: Where a New York covered vehicle is involved
in an accident outside of New York, the host vehicle pays No- Fault benefits for the New
York insured and members of his household (resident relatives). A non member of the
insured household who is a passenger only receives no-fault benefits if the accident is in
State or if the host vehicle has “guest” coverage then the passenger will receive No-Fault
benefits from the host vehicle in an out of state accident. If there is no guest coverage
and it is an out of State accident, the host insurance does not pay but the passenger may
have his own New York insurance (omnibus) which pays No- Fault benefits. Look to see
if he owns a vehicle or is a resident relative of someone who does. If none of these apply,
the guest has no no-fault coverage.
5. Out of State Car – If an out of state vehicle is involved in an accident in
New York the insurance company must provide no- fault if the out of state insurance
company does business in New York
6. When no-fault terminates plaintiff’s benefits, the insured can go to court
or to No- Fault Arbitration. But if the claimant loses, the result will be collateral estoppel
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and could adversely affect the third party action for pain and suffering. The Plaintiff must
wait until the third party action is over, or he can go to Small Claims Court before the
third party action is over since the result there is not resjudicata except as to the amount.
However because of this, the plaintiff must keep going back to small claims court every
time there is an unpaid bill.
7. Benefits:
a. A covered person is entitled to basic economic loss:
(1) 50,000 in total benefits for medical, lost wages and
other expenses
(2) 2,000 per month for lost wages for three (3) years. NoFault regulations require the claimant to submit proof
within 90 days. No-Fault pays 80% of the lost wages up to
2,000 per month
(3). other necessary expenses in the amount of $25 per day
for 1 year
b. medical expenses may be paid without time limit as long
as it is ascertainable within 1 year that the expense will be
incurred
c. insurers may exclude no fault coverage for intoxicated drivers
d. OBEL- insureds may purchase optional basic economic loss
coverage in the amount of 25,000 which is in addition to the
mandatory basic economic loss coverage of 50,000. Insureds
may also purchase APIP- additional PIP which is in addition to
the mandatory basic economic loss coverage of 50,000 and any
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OBEL that may be purchased. APIP may also include monthly
work loss coverage above 2,000 per month and other expense
coverage above $25 per day
8. Intentional accidents: the plaintiff may recover no fault benefits and
may also file an uninsured motorist claim. State Farm v. Langan, 16 NY3d 349 (2011)
E. No-Fault liens: There are normally no No-fault liens but there are some
exceptions: (see p. 32)
a. Additional PIP – see p. 34
b. Loss Transfer – see p. 34
c. Where the defendant is a non covered person or the accident is out of
state. See p. 34
d. Medical providers are not entitled to a lien if the patient signs a NoFault assignment of benefits. However, the provider is entitled to a lien if
agreed to by a patient who signs an authorization to pay.
e. Insurance Coverage – minimum requirements for insurance liability in
New York is 25/50 (per person/per accident) 10,000 property damage and
50/100 in case of death. NYC taxis must have 100/300 minimum
coverage. If an out of state vehicle’s insurance coverage is less than
25/50, it converts to 25/50 in a New York accident.
IV. Serious Injury Threshold
A. Scope: A claimant involved in a motor vehicle accident must satisfy the
serious injury threshold. This threshold only applies to:
1. In state accidents, and
2. Where there is a claim against a covered person56

The Plaintiff may recover for pain and suffering in the event of a
serious injury: Insurance Law Section 5102, 5104. Plaintiff may
plead and prove his special damages to show seriousness of the
injury but may not recover for medical, lost wages, or other
expenses from defendants unless it exceeds basic economic loss.
The serious injury issue comes up at a Motion for Summary
Judgment and at Trial. Plaintiff must satisfy any one category of
5102. Once you meet threshold all other injuries whether
qualifying alone or not are allowed in since threshold is only a
gate keeper. Rizzo v. DeSimone, 6 AD3d 600 (Second Dept. 2004)
The Plaintiff still must satisfy the serious injury threshold at
inquest on a default judgment. Abbas v. Cole, 44 AD3d 31, 840
NYS2d 388 (Second Dept. 2007). The plaintiff must still prove
that he satisfies the serious injury threshold even where there is a
finding of liability. VanNostrand v. Froehlich, 44 AD3d 54
(Second Dept. 2007). Interest runs from the liability verdict and
not from findings of serious injury in the Second Department.
VanNostrand v. Federal, supra.
Note: A claim against a non covered person does not require the plaintiff
to meet threshold. Where a tree limb fell on a plaintiff while driving the Plaintiff did not
have to satisfy threshold since defendant’s negligence has nothing to do with the
operation of a vehicle, Bright v. Village of Great Neck Estates, 54 AD3d 704, 863
NYS2d 752 (Second Dept. 2008). And plaintiff can sue for medicals and lost wages
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comprising basic economic loss. There will be a lien for these items pursuant to insurance
law 5104, since plaintiff receives No-Fault benefits.
3. Future pain and suffering: It is permissible for the plaintiff to recover
for future pain and suffering even where the plaintiff satisfies one of the
temporary categories of threshold (90 days or significant limitation) and
not one of the permanent categories since threshold is only a gate keeper.
Rizzo v. DeSimone, 6 AD3d 600, 775 NYS2d 531 (Second Department
2004).
B. Nine Categories of Serious Injury:
1. Death
2. Dismemberment
3. Fracture: any fracture even if minor is enough. It need not be
significant, except teeth; Davino v. Jacoby, 677 NYS2d 606 (Second Dept.)
a. Fracture of the nose does qualify Davino v. Jacoby, supra. Also
you may use the significant disfigurement category if there is a
bump or the nose is crooked
b. Fracture need not be permanent
c. Teeth: loss of or a fracture of a tooth which is not merely
cracked or chipped may qualify especially if there is sequelae
requiring treatment. Kennedy v. Anthony, 195 AD2d 942 (Third
Dept. 1993), Newman v. Datta, 72 AD3d 537 (First Dept 2010),
Autiello v. Cummins, 66 AD3d 1072 (Third Dept. 2009)
(1) A chipped tooth without sequelae does not qualify as a
serious injury. Epstein v. Butera, 155 AD2d 513, 547
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NYS2d 374 (Second Dept. 1989), Kennedy v. Anthony,
195 AD2d 942 (Third Dept. 1993)
(2) Chipped/cracked teeth without more do
not qualify; Sanchez v. Romano, 739
NYS2d 368 (First Dept. 2002); Loss of
baby teeth does not qualify. Spevak v. Spevak, 213
AD2d 622, 624 NYS2d 232 (Second Dept 1995).
4. Loss of a fetus – The premature birth of a live baby does not satisfy this
category of threshold. Leach v. Ocean, 122 AD3d 587 (Second Dept.
2014)
5. Significant disfigurement: must be regarded as unattractive,
objectionable, or the object of pity or scorn. Sirmons v. Mannah, 300 AD2d 465 (Second
Dept. 2002)
a. Need not be permanent. The duration that the scar is visible
goes to the issue of significance. Use photographs to show how
long the scar was visible. Look at who the plaintiff is. Take photos
from start to finish of the case
6. Permanent loss of use of a body, organ, member,function or system.
Need not be significant or consequential however, there must be a total loss of use to
qualify. Oberly v. Bangs, 96 NY2d 295, 727 NYS2d 378 (2001). Where plaintiff has a
neck or back injury it is better to use the “permanent consequential” or “significant
limitation” categories.
7. Permanent consequential limitation of a body, organ or member. May
be used for neck, back and other injuries
59

What the plaintiff must show to satisfy the “permanent
consequential category”: THERE ARE 8 ISSUES
(1). Injury must be permanent
(2). There must be a Consequential Limitation. Toure v. Avis;
Manzano v. O’Neil; Nitti v.Clerrico, 98 NY2d 345, 746 NYS2d 865, 774 NE2d 1197
(2002).
(1) You can prove consequential injury by a quantitative
analysis or a qualitative analysis. It is better to do both.
1. Qualitative – show how a normal body
part (eg spine) should work and how it
actually works (limited) – eg. Plaintiff can’t
work, sit, etc. A normal spine allows plaintiff to
work – demonstrate interference with plaintiff’s
life
2. Quantitative – show restricted ranges of
motion in specific percentages or degrees.
The doctor must also compare it to what is a
normal range of motion.
(3). Plaintiff needs objective evidence as to the injury but she does
not need objective evidence as to restrictions of activities Toure v. Avis, et al
1. What are objective findings? Something the plaintiff
can’t fake, eg (1) tests such as MRI’s, EMG’s, X-Rays,
CAT, etc. (2) Spasm (3) subluxation (4) other tests that the
doctor can show plaintiff can’t fake and at least objective in
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major part such as the straight leg raise test or Lesegue test
see Grossman v. Wright, 707 NYS2d 233 (Second Dept.
1999) (5) swelling or skin discoloration
Note: The Court in Nitti did recognize spasm as an objective finding, but
rejected it since the doctor failed to explain how the finding was objective in this case.
Thus make sure your doctor always explains how each test done was objective. eg. Have
the doctor explain that a spasm is an involuntary muscle contraction that she palpated.
Note: A herniation or bulge alone is not enough to satisfy the threshold.
Plaintiff must show what caused the disability and how it is consequential or significant.
(4). Recent exam – this requirement of the Second Department no
longer seems necessary in light of Toure et al; but you must include it anyway since the
Courts still require it. (Permanent should mean permanent!) see Sukalie v. Ozone, 136
AD3d 1018 (Second Dept. 2016)
(5). Some curtailment of plaintiff’s activities: It need not be the
same standard as the 90 day category. You don’t need objective evidence of restriction on
activities. It is necessary to show “consequential” interference with the plaintiff’s life.
Focus on who the plaintiff is.
(6). Explain the treatment rendered.
(7). Explain gaps in treatment - What is a gap? Approximately 15
months. But an unexplained cessation of treatment after about six months may be fatal.
Frias v. Son, 107 AD3d 589 (First Dept. 2012), Blanc v. Robinson, 305 AD2d 438, 759
NYS2d 741 (Second Dept. 2003). The Court of Appeals held in Pommells v. Perez,
Brown v, Dunlop, Carrasco v. Mendez, 4 NY3d 566, 797 NYS2d 380, 830 NE2d 278
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(2005) that in order to satisfy the threshold on a motion for summary judgment the
plaintiff must explain gaps in treatment.
(1) How to explain gaps in treatment: the plaintiff must
provide some reasonable explanation, eg No-fault was cut
off and he had no other means to pay for treatment. Blanc
v. Robinson, supra; Francovig v. Senekis Cab, 41 AD3d
643, 838 NYS2d 635 (Second Dept. 2007); Strecter v.
Stanley, 128 AD3d 477 (First Dept 2015) or that the
treatment was not helping, that is plaintiff reached a plateau
of treatment. Pommells, supra The plaintiff in Pommells
gave no explanation at all and thus the case was dismissed.
The Court found in the Brown v.Dunlop portion of the
Pommells trilogy, that although the plaintiff stopped
treatment for 2 ½ years, the doctor stated that future
treatment would only be palliative in nature. The Court
found this to be a reasonable explanation. The Court also
noted that the plaintiff need not incur the additional
expense of treatment merely to establish threshold. The
Court noted in the Manzano portion of the Toure, supra
trilogy, that where the plaintiff’s injury was permanent and
the doctor stated there was no further benefit derived from
more treatment, that the gap in treatment should not be fatal
to the plaintiff’s case. The explanation for the cessation of
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treatment need not be documented. Ram Kumar v. Grand
Style, 22 NY3d 905 (2013)
(8). The Plaintiff must also explain all prior and subsequent
similar injuries. Pommells v. Perez, Brown v. Dunlop, Carrasco v. Mendez, supra.
Desamour v. NYC Transit, 8 AD 3d 326, 777 NYS2d 706 (Second Dept. 2004);
Frankel v. Wickman, 6 AD3d 575, 774 NYS2d 793 (Second Dept. 2004). Plaintiff’s
doctor may also have to do more than just accept plaintiff’s account of the prior accident.
The doctor should review the prior records and explain if the prior records are
unavailable. Vidor v. Davilla, 37 AD3d 826, 830 NYS2d 772 (Second Dept. 2007)
TIP:

(1) Try to specifically address the defendant’s doctor’s

findings in plaintiff’s doctor’s affirmation but: It may be sufficient
for plaintiff’s doctor to rebut defendant’s proof of a pre-existing
condition even if the findings of defendant’s expert are not
specifically addressed by plaintiff’s doctors where plaintiff’s
doctor says plaintiff’s injuries were casually related to the accident
thereby implicitly addressing defendant’s doctor’s findings.
Frasier Baptiste v. NYC Tran, 81 AD3d 878, 917 NYS2d 670
(Second Dept. 2011). The First Department held that plaintiff’s
doctor need not directly rebut evidence presented by defendant of a
prior injury as long as plaintiff’s doctor states plaintiff’s injuries
were caused by the accident. Defendant’s motion for summary
judgment will be denied on threshold. Vaughan v. Leon, 94 AD3d
646 (First dept 2012)
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(2) But conclusory allegations by defendant of a prior
condition do not bring up the issue prima facie and plaintiff
need not explain it. Brown v. Dunlop, supra and McKenzie
v. Redl, 47 AD3d 775, 850 NYS2d 545 (Second Dept.
2008)
8. Significant limitation of a body, function or system: Same
requirements as permanent consequential limitations above, except permanency is not
required. “Significance” is the same as “Consequential”. Use for neck, back and other
injuries
a. Plaintiff must also show the duration of the injury – this goes to
the issue of significance
9. 90/180 Category: medically determined impairment: Plaintiff disabled
for 90 days:
a. Permanency not needed
b. Unlike the “consequential” and “significant”
categories, plaintiff must show she is unable to
engage in substantially all of her usual and
customary activities. This is a tougher standard to
meet.
c. Restriction in activities must occur for any 90
day period during the first 180 days following the
accident; 90 days need not be consecutive.
d. Need objective evidence
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e. Gaps in treatment and recent exam requirements
are clearly inapplicable here even before Toure
f. Need not be consequential
g. Plaintiff can satisfy this category even if he
returns to work but can’t do his usual job. You can also
satisfy this category if the plaintiff does return to
work before 90 days is up if substantially all other
activities are curtailed such as where these activities
are far more strenuous. See Gualtieri v. Farina, 283
FS2d 917, SDNY’03
h. Pre-term labor and resulting bed rest of 90 days
or more caused by a motor vehicle accident can be
the basis of a claim under this category. Damas v.
Valdes, 84 AD3d 87, 921 NYS2d 114 (Second Dept
2011)
Note: It is permissible for the plaintiff to recover for future pain and
suffering even where the plaintiff satisfies one of the temporary categories
of threshold (90 days or significant limitation) and not one of the
permanent categories since threshold is only a gate keeper. Rizzo v.
DeSimone, 6 AD3d 600, 775 NYS2d 531 (Second Dept 2004)
C. Motions for Summary Judgment on Threshold: The making of a motion for
summary judgment suspends discovery unless there is a Court Order to the contrary
pursuant to CPLR section 3214
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Note: Plaintiff may also move for summary judgment on threshold where no issue
of fact exists. For example where plaintiff sustains a fracture.
1. Make sure opposition papers are proper: include (1) plaintiff
affidavit; (2) attorney affirmation; (3) doctor affirmation/affidavit
(chiropractor cannot use an affirmation); (4) Memorandum of Law
(recommended) – samples attached. See p. 162-213
Note: Computerized or a stamped signature of the doctor is insufficient. Affidavit
must be signed by the doctor. Vista Surgical Supplies v.Travelers, 50 AD3d 778, 860
NYS2d 532 (Second Dept. 2008)
a. MRI’s/EMGs etc. must be certified unless the defendant
uses it first on his motion for summary judgment. Obtain the
certification well before the motion is made since doctors
may become hard to locate. You may use CPLR 4532(a) which
can be used on a motion for summary judgment and at trial.
See Form at p. 191-193
b. You cannot use any unsworn reports except you can use the nofault doctor’s reports and your adversary’s doctor’s unsworn
report. However an affirmed plaintiff’s physician’s
report may rely upon unsworn contemporaneous MRI reports
and medical evaluations where they were reviewed by
defendant’s doctor. Boateng v. Ye Yi Yan, 119 AD2d 424 (First
Dept. 2014)
c. Use as many categories as possible
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d. Check to see if defendant’s motion for summary
judgment was timely; See (e) below
e. Consider a cross motion on liability:
(1) Watch the 120 day time limit to make a motion for
summary judgment. The Court can set a deadline shorter
than 120 days but not shorter than 30 days to make motion
for summary judgment. The rule in Queens and Kings
counties is 60 days. The rule on the shorter time period is
just as rigid as the one governing the 120 day rule. Glasser
v. Abramowitz, 830 NYS2d 61 (First Dept. 2007). The 5
day add on for service by mail does not apply to the 120
day time limit. Group IX Inc. v. Next Printing, 77 AD3d
530, 909 NYS2d 434 (First Dept 2010) If the cross motion
is beyond 120 days try to argue that a denial of the cross
motion will encourage the movant to wait to the end of the
120 days to make the motion for summary judgment in
order to preclude the making of a cross motion. Keely v.
Berley, 271 AD2d 299, 707 NYS2d 68 (First Dept. 2000).
The Court of Appeals in Brill v. City of NewYork, 2 NY3d
648, 781 NYS2d 261, 814 NE2d 431 and Miceli v. State
Farm, 3 NY3d 725, 786 NYS2d 329, 819 NE2d 995, said
that a late (original) motion for summary judgment will be
denied absent a reasonable excuse even if there is a merit to
the motion (absent good cause shown for the delay). Check
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your preliminary conference, certification orders and local
Court Rules for shorter time limits. But the Court of
Appeals has not spoken on Cross Motions. Second
Department cases say cross motions are untimely after 120
days. Thompson v. Lebor, 17 AD2d 347, 792 NYS2d 597
(Second Dept. 2005), Bejorano v. City of NY, 18 AD2d
681, 795 NYS2d 732 (Second Dept. 2005) An otherwise
untimely cross motion will be timely if it relates to the
same subject matter of the timely original motion.
Filannino v. Triborough, 34 AD3d 280, 824 NYS2d 244,
(First Dept. 2006),
2. The defendant must first prove a prima facie case of no serious injury
a. Defendant must address each injury and each category
raised by plaintiff or defendant’s motion for summary
judgment will be denied as not having shown a prima facie
case of no serious injury per Perl v. Meher, 18 NY3d 208
(2011) eg as to the 90/180 day category defendant must show
plaintiff does not have the 90 days
b. Defendant’s papers must be proper too – medical reports
must be sworn unless it is plaintiff’s doctors’ report (It is
permissible to use your adversary’s unsworn medical
reports but not from your own doctor)
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THERE ARE 12 ISSUES TO ADDRESS AS TO THE
SUFFICIENCY OF A PRIMA FACIE CASE OF NO
SERIOUS INJURY ON A THRESHOLD MOTION:
(1) Defendant’s doctor must examine the plaintiff in
person and the exam must include an examination of
all injured body parts. If one body part is not
examined there is no prima facie case of no serious
injury as to that injury and the motion will be denied as
to all injuries. Perl v. Meher, supra
(2) Defendant’s doctor must review plaintiff’s
records. If any pertinent medical records are
not reviewed argue no prima facie case even if
some records were reviewed.
(3) Defendant’s doctor must include a review of
objective findings and set forth what tests were
performed; Grossman v. Wright, 707 NYS2d 233
(Second Dept. 1999); Minlionica v. Shahabi, 745
NYS2d 715 (Second Dept. 2000); Volkov v. Girsh,
9 AD3d 424, 780 NYS2d 364 (Second Dept. 2004)
(4) Defendant’s doctor must compare her findings of ROM
(range of motion) with what is a normal ROM,
Meiheng Qu v. Doshna,12 AD3d 578,785 NYS2d 112
(Second Dept. 2004); Kouvaros v. Ultertz, 27 AD3d
529, 813 NYS2d 144 (Second Dept. 2006) Where the
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defendant’s doctor finds the plaintiff has restricted
ranges of motion, there is no prima facie case of no
serious injury established and the motion for summary
judgment will be denied. Burns v. Stranger, 31 AD2d
360, 819 NYS2d 60 (Second Dept. 2006)
(5) Defendant’s doctor does not dispute serious injury,
Burns v. Stranger, supra, Susino v. Panzer, 127 AD3d
523 (First Dept. 2015)
(6) There are conflicting findings of restricted ranges of
motion and/or normal motions between defendant’s
doctors. This may be a basis for showing defendant has
failed to make out a prima facie case of no serious
injury. Johnson v. Salaj, 130 AD3d 502 (First Dept.
2015), Warren v. Byun, 25 M3d 953, Supreme
Queens 7/31/09, Joseph v. Hummel, 21 M3d 1105 (A),
873 NYS2d 234, Supreme Queens 9/5/08 NYLJ
9/18/08, 2008 WL4427595. Knockhinov v. Murray,
NYLJ 5/6/10 p.29 S/K, Pacheco v. Lochran, Supreme
Suffolk, Judge Molia, decnylj.com/1202514131392
9/1/11
(7) Defendant’s doctor’s exam held after 90 days is too late
in time to refute the 90 day threshold category. Conner
v. Center City, 738 NYS2d 219 (Second Dept. 2002).
Try to use this for the “significant limitation” category
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as well. The Court in Guevara v. Baginski, 829 NYS2d
231 (Second Dept. 2007), held no prima facie case of
no serious injury was shown by defendant where
defendant’s medical reports were 1-2 years old at the
time of the motion for summary judgment and plaintiff
in the interim had more treatment not addressed in
defendant’s reports.
(8) pleadings not attached as required by CPLR
section 3212
(9) Defendant’s doctor’s report is not sworn or
signed by the doctor (rubber stamp signature will
not satisfy this requirement) Vista Surgical v. Travelers,
860 NYS2d 532 [But the defendant could establish a
Prima Facie case based on plaintiff’s medicals]
(10) Motion not made within 120 days of Note of Issue
filing (or shorter time limit if set by the Court)
(11) No prima facie raised by defendant on prior/
subsequent injuries
(12) If the defendant does have a prima facie case
argue there are questions of fact on the issue of
serious injury
3. The contemporaneous quantative measurement rule has been rejected
by the Court of Appeals in Perl v. Meher, et al, 18 NY3d 208 (2011). Contemporaneous
quantitative measurements are not required to satisfy the threshold. However, there must
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be either a contemporaneous quantative or qualitative assessment. Sukalie v. Ozone,
supra. Also where doctors disagree on the issue of causation it is a question of fact for
the jury. Where plaintiff’s doctor concludes that the injuries are causally related since
plaintiff never had previous symptoms, this appears to be sufficient to defeat the motion
for summary judgment Vaughan v. Leon, 94 AD3d 646 (First Dept. 2012), even where
plaintiff does not specifically address defendant’s allegation of prior degenerative
changes.
4. If causation is an issue the burden of proof is on defendant to show no
causation
5. Defendant has the burden of proof to address all serious injury
categories addressed in plaintiff’s Bill of Particulars and to show no serious injury as to
each category. Kelly Harewood v. Criollo, 76 AD3d 996, 908 NYS2d 112, (Second Dept
2010).
6. Reply Papers: The Court will not consider evidence submitted for the
first time in defendant’s reply papers such as a gap in treatment argument. Anderson v.
Pena, 122 AD3d 484 (First Dept. 2014), Master v. Boiakhtchion, 122 AD3d 589 (Second
Dept. 2014)

V. SUM: There are two types of SUM (UM/UIM) claims: Insurance Department
Regulation NYCRR 60-2
A. Uninsured Claims (UM): The responsible party has no insurance
B. Underinsured Claims (UIM): The responsible party has insurance but
not enough coverage in relation to the value of the claimant’s injuries
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C. Source and Priority of Coverage:
Coverage for UM and Underinsured claims may come from more than one
source. You must examine the following possible sources in the order of priority listed
below ie. the policy of first priority is exhausted first, the second one is then exhausted
and so on.
1. The policy covering the motor vehicle occupied by the injured person
at the time of the accident.
2. A policy covering a motor vehicle uninvolved in the accident under
which the injured person is a named insured (eg. The injured person is
the owner of the uninvolved vehicle)
3. A policy covering a motor vehicle uninvolved in the accident which the
injured is an insured other than a named insured eg. the injured person
is a resident relative of the named insured of the uninvolved vehicle.
“Resident” is defined in the policy. Any ambiguities in that term are
construed against the insurance company
Note: Coverage under a lower priority policy applies only to the extent that it
exceeds the coverage of a higher policy
D: Stacking:
Stacking is not permitted for either UM or underinsured claims. Rather any other
policies available in addition to the host (occupied) vehicle will be excess over the host
(occupied) vehicle’s policy limits. The net effect of this is the TOTAL available
coverage will be the amount of the largest available policy (minus the offset for amounts
received from the third party tortfeasor’s insurance policies in underinsured claims.)
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Example 1: New York accident
Plaintiff is a passenger in Car A that is hit in the rear by Car B. Car B has
no insurance. Car A has 25/50 SUM coverage. Plaintiff owns his own car
which has 100/300 SUM coverage. The total available coverage for this
UM claim for this plaintiff is 100 and not 125 since the policies are not
stackable. The total coverage available is the amount of the largest policy.
Priority: First Car A’s insurance policy pays 25,000 then plaintiff’s own
insurance policy pays 75,000 (assuming plaintiff’s injuries are worth
100,000)
Example 2: New York accident
Plaintiff is a passenger in Car A that is hit in the rear by Car B. Car B has
no insurance. Car A has 100/300 SUM coverage. Plaintiff lives in the
same household as his brother who owns a car with 250/500 SUM. The
total available coverage for this UM claim is 250,000 for this plaintiff.
Priority: First Car A pays 100,000 and then the brother’s insurance
pays 150,000 (assuming plaintiff’s injuries are worth this amount).
E. Notice Requirements:
A. Claimant must send out notice to the insurance company as soon as
practicable per Regulation 35-D. Send out initial notice when you sign up the case and
then provide additional notice as soon as it is determined there really is a valid uninsured
or underinsured claim. In the past, failure to comply used to result in the loss of the claim
even if there was no prejudice to the insurance company. Security Mutual v. AckerFitzsimons, 31 NY2d 436, 340 NYS2d 902 (1972). However, this rule was changed by
the Court of Appeals in Rekemeyer v. State Farm, 4 NY3d 468, 796 NYS2d 13, 828
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NE2d 970 (2005). Failure to give timely notice of an SUM claim is not fatal to claimant
unless the insurance company can show prejudice. This case only applies to SUM cases.
*note* SUM = UM and UIM cases. Also see Insurance Law section 3420(a)(5) see p.
76. Also see Nationwide v. Mackey, 25 AD3d 905, 808 NYS2d 797 (Third Dept. 2006).
Either way it is best to provide prompt and meaningful notice on all claims to the
insurance company.
(1) the tortfeasor’s insurance company must disclose the policy
limits even if the case is not in suit as per Insurance Law section
3420. Plaintiff must provide plaintiff’s liability and SUM limits to the
defendant’s insurance company. Failure to provide this information to the
plaintiff will toll plaintiff’s time to give notice to the SUM carrier in an
underinsured claim 3420(d)(1)(B).
F. Plaintiff must provide the SUM carrier with a copy of the Summons and
Complaint.
However, if plaintiff fails to do so the plaintiff may claim a lack of
prejudice to the insurance company, thus allowing his SUM claim to remain alive
Brandon v.Nationwide, 97 NY2d 491, 743 NYS2d 53 (2000). Insurance Law 3420(a)(5)
also applies (see p. 80) which limits an insurance company’s right to disclaim for lack of
timely notice.
1. An infant’s compromise order is not necessary for SUM
arbitration where plaintiff is an infant but is required for other
types of arbitration.
2. Claimant must show negligence and serious injury (Insurance
law Section 5102 and 5104) for an uninsured case. The
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Plaintiff must show negligence and serious injury for
underinsured cases as well. Raffellini v. State Farm, 9 NY3d
196. However, serious injury threshold does not apply to an
SUM case where the policy was issued out of state. Scotland v.
Allstate, 35 AD3d 584, 827 NYS2d 209 (Second Dept. 2006)
3. Plaintiff also receives No-Fault benefits
G. Occupancy for SUM purposes: A person occupies a motor vehicle where he
is in, upon entering into or exiting it. In contrast to the No-Fault context, a person in the
SUM context may be occupying a vehicle when not in physical contact with it as long as
the person is still vehicle oriented and the separation from the vehicle is temporary and
brief and has not severed the connection to it. Boyson v. Kwasowsky, 129 AD3d 151
(Fourth Dept. 2015).
H. Uninsured Motorist:
Plaintiff has an uninsured motorist claim if any one defendant has no
insurance.
1. Strategies for handling UM cases:
Compare the liability coverage of the defendant’s vs. plaintiff’s UM
coverage. If there are multiple defendants decide whether UM is the best
choice. Once you proceed to pursue a UM claim you have elected your
remedy for all practical purposes. This is so since if you sue the defendant
you must give back any proceeds you received from defendant to the UM
carrier up to what the UM carrier paid you. Depending on coverage limits
it may be better to pursue one of the defendants if there is fault rather than
a UM case.
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Examples:
(1) Motor vehicle accident involving three vehicles. Motor
Vehicle A ran a stop sign. Motor vehicle B may be speeding.
Plaintiff (C) is not at fault. Motor vehicle A has 100/300
liability coverage. Motor vehicle B has no insurance. Plaintiff
has 25/50 UM. Best way to proceed is vs. motor vehicle A.
(2) Same accident as above except motor vehicle A has no
insurance. Motor vehicle B has 100/300. Plaintiff has 25/50.
In this case it may be better to pursue a claim vs. motor vehicle
B if plaintiff’s injuries justify a verdict in excess of $25,000
notwithstanding minimal liability since under the joint and
several liability rule you may enforce 100% of your judgment
against motor vehicle B even if motor vehicle B is only held in
for 1% liability.
(3) Same accident except motor vehicle A has no insurance. Motor
vehicle B has 25/50 and plaintiff has 100/300 SUM. Best to
proceed as a UM claim.
2. Types of UM situations
a. Cancellation and/or non-renewal: of defendant’s policy
resulting in no insurance. The Insurance company for the
defendant must comply with V&T Sec. 313. (1) 3 warnings (2)
must be in 12 pt type (3) sent by Certificate of Mailing. If not
complied with, there will be coverage and thus no UM claim
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b. Hit and Run – owner and driver are unidentified
Three Requirements:
(1) Contact with an integral part of Defendant’s car eg. tire
Allstate v. Killakey, 78 NY2d 325, 574 NYS2d 927
(Second Department 1991) but snow and ice falling off
a car onto plaintiff’s car will not qualify Matter of
Smith, 29 NY2d 116, 324 NYS2d 15.
(2) Reported to police within 24 hours
(3) Sworn statement to claimant’s insurance company as
soon as practicable. This is a condition precedent to
making a claim. The sworn statement must be provided
even if the insurance company does not ask for it. It
may not be necessary to send in the claim form unless
both driver and owner cannot be identified. Insurance
Company of State of PA v.Dentale, 32 AD3d 854, 821
NYS2d 115 (Second Dept. 2006)
Contact between plaintiff and a third party vehicle will qualify as a hit and
run case where there is continued transmission of force where the unidentified car hits a
third car into plaintiff. Great Northern Insurance v. Ballinger, 303 AD2d 503, 757
NYS2d 309 (Second Dept. 2003)
c. Bankruptcy of Defendant’s insurance company: Available as
an option to Plaintiff if plaintiff has SUM coverage (not just basic
UM coverage) American Manufactures Mutual v. Morgan, 746
NYS2d 726 (Second Dept. 2002) Plaintiff has the option to pursue
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UM claim or proceed vs. the NYS Liquidation Bureau. UM is
faster, but check Plaintiff’s SUM coverage vs. Defendant’s liability
coverage to see which option is better in light of the extent of
plaintiff’s injuries. Also see Eagle v. Neville Hamilton, 4 AD3d
355, 773 NYS2d 68 (Second Dept. 2004). If plaintiff has only the
basic UM and not SUM coverage, plaintiff does not have a UM
claim where defendant insurance company is in liquidation even if
the liquidation Bureau is “financially strained” and has no funds
temporarily.
Strategy: If SUM coverage is minimal and liquidation
coverage is larger – it may be better to wait out liquidation
where the injuries justify it.
d. Disclaimer: Usually in late notice, lack of permissive
use (eg. A stolen vehicle) or lack of cooperation situations.
(1) Disclaimer by defendant’s insurance company
must be timely. Insurance Law Section 3420. An
unexplained delay of 30 days in issuing a disclaimer is
untimely and the disclaimer will be invalid. West 16th
Street, v. Public Service Mutual, 290 AD2d 278, appeal
denied 98 NY2d 605 (2002). There will be no UM
claim but Plaintiff may proceed against the defendant
who has coverage in effect. Late disclaimer rules apply
to bodily injury and death cases only where the
accident occurs in New York and the insurance policy
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is issued or delivered in New York. Keyspan v.
Munich, 23 NY3d 583 (2014)
(2) Strategy: If defendant’s insurance disclaims, best
procedure is to demand UM arbitration. The UM
carrier will move to stay arbitration. The Court will set
the issue down for a framed issue hearing. It is better to
resolve the issue now, instead of waiting for trial and
finding out at the end of trial that there is no coverage.
(3) A Disclaimer for vehicle for hire or for other reason:
the passenger still receives No-Fault benefits and may
make a UM claim notwithstanding the disclaimer.
Knickerbocker v. Faison, 22 NY2d 554, 293 NYS2d
538, Liberty v. Hogan, 82 NY2d 57, 603 NYS2d 409
(4) Disclaimer by UM carrier: failure to submit
proof of claim form on a UM case is an exclusion for
which the insurance company must timely disclaim or
coverage will not be vitiated. NY Central Mutual v.
Aguirre, 7 NY3d 772, 820 NYS2d 848 (Second
Dept. 2006)
(5) Disclaimer for Late Notice: Pursuant to Insurance Law
section 3420 an insurer may not disclaim coverage due
to late notice of the claim unless the insurer shows
prejudice 3420(a)(5).
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Burden of Proof: If notice is provided during the
first two years of the time notice is required under
the policy, the burden of proof is on the insurer to
prove prejudice. After two years, the burden to
show no prejudice is on the insured.
Applicability: Applies to all liability policies
effective on or after 1/17/09 and only to disclaimers
based on late notice. It does not apply to any other
disclaimer grounds.
Note: Anyone can provide notice to the insurance company – this
can be the insured or the injured party.
(a) Declaratory Judgment - An injured party
has standing to bring a direct Declaratory
Judgment Action against the insurer. CPLR
section 3001. The disclaimer must be based on
late notice. No other disclaimer grounds are
applicable. Eg. a Disclaimer based on noncooperation of the insured, or nonpayment of
premium do not qualify. If the insurer disclaims
for a reason other than late notice, the injured
party cannot bring a direct action vs. insurer.
But she can sue the defendant, obtain a judgment
and then bring a direct claim vs. the insurance
company as could be done before the
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amendment to 3420. The Insurer cannot contest
the merits of the action once the judgment is
rendered. The insurer may only litigate the
validity of its disclaimer. The insurance
company is stuck with the result if it loses on the
disclaimer issue. It must pay the judgment. It
cannot contest liability and damage on the
merits. Thus it is better for the insurance
company if it commences a declaratory
judgment action and provides a defense to the
defendant. Then it can contest liability
and damages as well.
(e). Duty to defend: An insurance company that disclaims coverage for its
insured may nevertheless still have a duty to defend its insured when a suit is brought
against the insured since the duty to defend is greater than the duty to indemnify. The
insurance must defend its insured unless there is no possible way the insurer would have to
indemnify its insured. Boro Park Land v. Princeton, 140 AD3d 909 (Second Dept. 2016),
Allstate v. Zuk, 78 NY2d 41 (1991).
3. DEMAND FOR ARBITRATION:
The Claimant must serve a Demand for Arbitration on his UM carrier if he is unable to
resolve the case (or he can commence an action in Court). The unresolved issues would
be liability/damages or validity of the disclaimer. The demand must include all notices as
per CPLR Article 75 or the 20 day time limit will not start running. See forms p. 214-216
(1) Serve the demand by certified mail
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(2) Claimant (not the insurance company) has the option of
arbitration or litigation in Court unless claimant has the
minimum coverage of 25/50. If claimant has minimum
coverage, then the claimant must go to arbitration
(3) The insurance company may move to stay arbitration within 20
days of receipt of the Demand for Arbitration. (i.e. the
insurance company must purchase an index number and file
within 20 days). This is a statute of limitations – there are no
extensions.
Venue CPLR 7502 – Must be in the County where the party
seeking arbitration resides.
Exceptions: The 20 day rule is not applicable where there
is: No coverage, no agreement to arbitrate, concealment of
a material fact by plaintiff, demand sent to the wrong office
of the insurer, demand is buried in a stack of papers, or the
notice fails to state the 20 day rule. If you are a claimant
try to argue an exclusion applies rather than a “no
coverage” situation so that the 20 day time limit will apply
(A) Reasons for Stay: (1) UM carrier claims
defendant has insurance. Burden of proof is
on the UM company to show the offending vehicle
is insured. Matter of American Casualty v.
Walcott, 751 NYS2d 560 (Second Dept.
2002); Matter of Eagle Insurance v. Pusey,
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706 NYS2d 123 (Second Dept. 2000). Then the
burden shifts to “Plaintiff” to show no
insurance. (2) The UM company may want
discovery but unless it is timely requested it may
be waived. Matter of Allstate v. Urena, 618
NYS2d 219 (Second Dept. 1994); Interboro
v. Pardon, 704 NYS2d 834 (Second Dept.
2000); Geico v. Rosenfarb, 306 AD2d 478,
761 NYS2d 512 (Second Dept. 2003); NY
Central Mutual v. Gershovich, 1 AD 3d 364,
766 NYS2d 596 (Second Dept. 2003); State
Wide v. Womble, 25 AD3d 713, 811 NYS2d 707
(Second Dept. 2006); Encompass v. Rich, 131 AD3d
476 (Second Dept. 2015). Discovery waived for not
seeking same prior to a petition to stay arbitration,
Progressive v. Foss, 96 AD3d 855 (Second Dept 2012).
But where the insurance company sent three
unanswered letters requesting discovery, the
insurance company was held entitled to discovery
since it showed an intent to pursue same. State Farm
v. Goldstein, 34 AD3d 824, 825 NYS2d 248
(Second Dept. 2006). (see attached form for
Affirmation in Opposition to Motion to Stay
Arbitration) p. 217-222
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(B) The UM company must comply with CPLR 306a and
306b. It has 15 days to serve motion to stay after purchase
of index number
(4) Statute of Limitations:
(a) You must be mindful of the statute of limitations
as to the third party tortfeasor. The motion to stay
UM arbitration does not toll the statute of
limitations, against the third party. If the Court
decides that the third party is not an uninsured
vehicle you will be left with no remedy. You
must commence the action within the three year
statute of limitations which runs from the date of
accident.
(b) Statute of limitations is one year to confirm an
arbitration award per CPLR 7510
4. There is UM and No-Fault coverage for intentional accidents
State Farm v. Langan, 16 NY3d 349 (2011). Where an occurrence is
unexpected from the insured’s perspective, it qualifies as an accident even
where an intentional act is invalid.
I. Underinsured: Defendant has insurance but not enough.
1. Trigger of coverage: compare plaintiff’s and defendant’s liability
coverage. Plaintiff’s liability limits must be greater than defendant’s
liability limits to trigger coverage
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1. Coverage is not triggered unless plaintiff’s liability coverage is
greater than defendant’s liability coverage even where there are
multiple plaintiff’s who receive less than the policy limits from
defendant tortfeasor. This does not reduce the defendant’s coverage.
Allstate v. Rivera, 12 NY3d 602 (2009). In this case the host car had a
25/50 and defendant tortfeasor also had a 25/50. There were five
plaintiffs in the host car who received 10,000 each for a total payout of
50,000 from the defendant tortfeasor. Does this reduce the defendant’s
25/50 to 10 which is less than 25/50 thus making the host car’s 25/50
greater than defendant tortfeasor’s policy? The Court of Appeals says no
and thus no trigger. But there may be a trigger and tortfeasor’s coverage
limits can be reduced if tortfeasor paid out to someone other than to the
SUM insured (driver/passenger) ie. Pay out to a pedestrian may be
sufficient to trigger coverage. BUT occupants of the SUM car can’t use
their payment from tortfeasor to reduce tortfeasor’s limits to trigger
SUM coverage.
2. A single limit of 300,000 for plaintiff vs. 100/300 for defendant does
trigger SUM coverage. Geico v. Lee, 120 AD3d 497 (Second Dept,
2014). But where plaintiff’s policy is a 300,000 single limit policy and
defendant has 100/300 and there are multiple claimants such that
defendant’s full 300,000 per accident limit is paid, SUM is not triggered.
Hartford v. Ray, 51 AD3d 788 (Second Dept. 2008)
3. Claimant’s umbrella/excess policies may not be used to add to
claimants basic liability coverage in order to trigger an SUM claim.
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But defendant’s excess policy can be used to defeat a trigger of
coverage Boback v. AIG, 97 AD3d 1103 (4th Dept. 2012)
2. Offset: Once coverage is triggered, the next step is to examine what
plaintiff’s SUM coverage is and reduce it by the offset i.e. amounts paid by
defendant eg. Plaintiff has 100 SUM – reduced by 50 paid by Defendant’s
insurance. Plaintiff has another 50 SUM available. Recovery from a non
motorist defendant does not count as an offset in the Second Department. Geico
v. Sherlock, 140 AD3d 872 (Second Dept. 2016) overruling Weiss v. Tri State,
98 AD3d 1107. But is does count as an offset in the Fourth Department. Redeye
v. Progressive, 133 AD3d 1261 (Fourth Dept, 2015).
3. Permission to settle: Claimant must obtain permission of the SUM
carrier to settle before accepting defendant’s policy. Permission to settle must be
obtained as to all settling defendants. Per insurance regulation 35-D, the SUM
company has 30 days to give permission or is deemed to have given consent. If
consent is refused, the SUM company must pay the plaintiff the defendant’s
policy and then go to SUM arbitration with plaintiff. This is referred to as a
release and advance. However claimant can’t compel the consent of the SUM
company to allow claimant to go to high/low arbitration with the third party
tortfeasor, Ducz v. Progressive, 113 AD3d 849 (Second Dept. 2014).
1. Practical: call and try to get consent. Try to work it out with the
insurance carrier. Use the “Deemed consent” provision only as a last
resort to avoid possible lengthy litigation on the consent issue.
2. A “no excess” affidavit of additional coverage from the tortfeasor is
not necessary to obtain permission to settle. Allstate v. Mannucci, 258
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AD2d 869, 686 NYS2d 149; State Farm Mutual v. Urdahl, 170 Misc2d
841, 652 NYS 197 (Supreme Nassau 1996)
3. Claimant needs consent to settle with the SUM carrier even when
settling with a non-motorist defendant. But the insurer only need advance
an offer made by a motorist defendant – it need not advance the offer of a
non-motorist defendant where the insurer won’t give consent. Day v. One
Beacon, 96 AD3d 1678, 6/29/12, Fourth Dept.
4. Exhaustion – The Plaintiff must get the full limits of any one Defendant’s
policy before proceeding on a SUM case. S’Dao v. National Grange, 87 NY2d
853 (1995). The claimant need only exhaust the car owner’s policy and need not
exhaust the driver’s own policy too in order to pursue an underinsured claim.
Matter of Hertz v. Kulakowich, 53 AD3d 578, 862 NYS2d 93 (Second Dept
2008). Again consider the practical in a multiple defendant situation: Does codefendant have more coverage than Plaintiff’s SUM and do plaintiff’s injuries
warrant it? Is liability against co-defendant favorable? You may want to
pursue co-defendant rather than a SUM claim.
5. Demand Arbitration – same procedure as with UM claims. If the insurance
company moves to stay arbitration, the only issue is discovery.
6. Examples:
1. Plaintiff driver has 100/300 liability and SUM. Defendant has 25/50
liability.
Analysis
(1) Trigger. Yes since 100/300 liability is greater than
25/50 liability
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(2) Coverage: Total available coverage is 100,000 SUM
minus 25,000 offset paid by defendant’s insurance
company which equals 75,000 available
2. Plaintiff passenger in host vehicle which has 100/300 liability and
SUM. Defendant has 25/50 liability. Plaintiff owns his own car and has
250/500 liability and SUM.
Analysis
(1) Trigger – Yes for both host and plaintiff’s own policy.
100/300 liability is greater than 25/50 liability and
250/500 liability is greater than 25/50 liability.
(2) Coverage: Total available coverage is 250 SUM minus
25 offset paid by defendant’s insurance company
leaving a total available coverage of 225,000. Priority
of coverage mandates that the host’s 100,000 is paid
First and then 125,000 is paid by plaintiff’s own
insurance company.
3. Plaintiff driver has 25/50 liability and SUM. Defendant has 25/50
liability
Analysis:
(1) Trigger - No. Plaintiff’s liability coverage is equal to
not greater than defendant’s liability coverage. There is no
underinsured claim here.
4. Plaintiff driver has 100/300 liability and 50/100 SUM. Defendant has
25/50 liability.
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Analysis:
(1) Trigger – Yes plaintiff’s 100/300 liability is greater than
defendant’s 25/50 liability
(2) Coverage – Total coverage is 50,000 SUM minus
25,000 offset paid by defendant’s insurance company
leaving a total available coverage of 25,000
5. Plaintiff driver has 100/300 liability and 25/50 SUM. Defendant has
25/50 liability
Analysis:
(1)Trigger – Yes Plaintiff’s 100/300 liability is greater then
defendant’s 25/50 liability
(2) Coverage – BUT coverage is plaintiff’s 25,000 SUM
minus 25,000 offset paid by defendant’s insurance
company leaving no coverage available to plaintiff and
no underinsured claim
7. Worker’s Compensation Bar: this precludes an employee from suing her
employer but does not preclude a claim against a self-insured employer for SUM
benefits. Matter of Elrac v. Exvin, 18 NY3d 325 (2011). But where a claim
against a defendant vehicle is barred by worker’s compensation since defendant is
a co-employee of plaintiff, plaintiff in another vehicle cannot pursue an SUM
claim in a car owned by plaintiff’s employer. Hauber-Malota v. Philadelphia
Insurance, 121 AD3d 327 (Fourth Dept 2014)
8. SUM coverage applies to volunteer fireman/ambulance personnel acting in the
scope of their duties Insurance Law 3420(f)(5)
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9. Statute of Limitations: The statute of limitations for UM claims is 6 years
which runs from the date of accident or from when the UM vehicle became
uninsured. Jenkins v. State Farm, 801 NYS2d 42 (Second Dept. 2005) (time limit
for underinsured claims is 6 years running from exhaustion of defendant’s
insurance policy) Also see Liberty v. Cooper, 814 NYS2d 562 (Supreme Queens
2006).
10. Policy interpretation: The rule of construction that ambiguities in an
insurance policy are construed against the drafter does not apply to SUM and UM
endorsements since these were not drafted by the insurance company. The
insurance company was compelled to include them in the policy pursuant to
insurance department regulations. State Farm v. Fitzgerald, 25 NY3d 799 (2015).
11. Police Vehicles – Police vehicles are not covered vehicles under the SUM
endorsement. State Farm v. Fitzgerald, supra.
12. Exclusions –
a. An exclusion under the SUM endorsement for injuries sustained while
operating a vehicle owned by the insured but not covered under the policy
was upheld where plaintiff was riding his own motorcycle not covered
under the SUM policy in question. Geico v. Beltran, 120 AD3d 684
(Second Dept. 2014)
b. An exclusion for a vehicle used to carry persons as goods for hire is
limited to a public or livery conveyance conclusion and shall not be given
a broader interpretation. A single use for hire does not invoke the
exclusion. NYCM v. Byfield, 126 AD3d 704 (Second Dept 2015).
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13. Danger invites rescue: This applies to SUM coverage. Where a firefighter
comes to the rescue of defendant involved in a one car crash and the firefighter is
injured in doing so he may recover under the SUM (underinsured) coverage of his
own non-involved vehicle where the defendant insurance company has offered its
policy limits. Encompass v. Rich, 131 AD3d 476 (Second Dept 2015)
14. MVAIC: Defendant has no insurance and plaintiff is an “innocent”
party – usually a pedestrian or passenger. Article 52 Insurance Law. (see attached
form p. 142-143)
1. A sworn statement must be provided to MVIAC within 180 days
of accident if defendant has no insurance or 180 days from notice
of disclaimer or 90 days from the accident if it is a Hit and Run
case. Insurance Law Section 5208
2. Available for UM cases only – there are no underinsured claims.
Coverage is always the basic minimum mandatory – 25/50
3. No-fault benefits are also available: claimant may demand
arbitration if not paid
4. UM Case – Section 5208 Insurance Law – procedure is to sue
defendant – MVIAC will step in and defend on behalf of uninsured
defendant. If MVIAC does not do so the plaintiff may obtain a Court
order compelling them to do so. You cannot enforce a default
judgment taken against defendant as against MVIAC. MVIAC
must appear in the case
5. Hit and Run case – need permission of Court to sue MVIAC
section 5218
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15. Damages – In UM and underinsured cases recovery should be limited to pain
and suffering and/or wrongful death. Generally medical bills and lost wages are
paid under no-fault (Basic, OBEL, APIP). However, the policy should be
reviewed to see if the policy excludes recovery for medical bills and lost wages
Meegan v. Progressive, 43 AD3d 182 (Fourth Dept 2007). This would only be
important if all no-fault coverage has been exhausted and there was unusually
high SUM coverage.
The same rules used in third party claims will apply to a claim for
damages in UM/underinsured/SUM cases regarding the use of experts, medical
and hospital records, physical and emotional injuries, pain and suffering,
wrongful death, determination of value, past and future pain and suffering, etc.
However, in an arbitration proceeding of a UM/SUM claim, the arbitrator is not
bound by the rules of evidence and may allow medical reports and other evidence
to be admitted not normally allowed in a court proceeding. This may be reason to
use arbitration instead of litigation in Court.
16. Discovery of Insurance Company – Claimant may be entitled to the
insurance company’s claim file in a SUM case. The burden of proving that the
file is privileged is on the insurance company. Heimbach v. State Farm, 114
AD3d 1221(Fourth Dept. 2014)
VI: Premises Cases: Applicable Law
A land owner is liable for defects on her premises. Ownership is not necessary
vs. NYC Transit where the common carrier did not own or control a subway entrance but
is still liable for the defect if the approaches are consistently and notoriously used Bingham
v. NYC Transit, 8 NY3d 176, 2/16/07
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A. How to establish Defendant’s negligence
1. Active negligence of the landowner in that she created the
condition, or
2. Actual notice – Defendant knew and had enough time to
remedy the hazard on this property, or
3. Constructive notice – Defendant did not know but should have
known about the defect had he exercised care in inspecting his
premises. Must show it was there long enough that defendant
should have noticed it.
a. How to prove:
1. Testimony from witnesses as to length of time
defect was there, or
2. Nature of the defect: defect was of such a nature
that the defect must have been there a long time e.g.
sidewalk raised – cannot happen overnight, or
3. Condition of the defect – more difficult to prove
e.g. soda on the floor – dark, dried out, dirty; must
have been there a long time. eg ice is thick.
b. Exception - Absentee Landlord: A Landlord out of
possession and not in control of the premises is not liable
for defects on the premises based upon constructive notice.
Actual notice or active negligence must be demonstrated in
order to establish liability. But a right of re-entry to inspect
and make repairs may be enough to show the landlord had
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control and will be liable, if there is a code violation.
The Landlord may then be liable with a showing of mere
constructive notice. Guzman v. Haven, 69 NY2d 559, 516
NYS2d 451. But a mere right of re-entry without more is
not enough to impose liability. An analysis may reveal that
the defendant really is not an absentee landlord after all
thereby permitting the imposition of liability based on
constructive notice. Look for elements of control by the
landlord such as in the lease or physical presence or
inspections, duty to repair, etc.
c. In order for the defendant to satisfy its initial burden of
proof on a motion for summary judgment as to a lack of
constructive notice, defendant must offer some evidence as
to when the premises was last inspected or cleaned. Fela v.
City of New York, 102 AD3d 827 (Second Dept 2013),
Mahoney v. AMC, 103 AD3d 855 (Second Dept.
2013)
4. Ice and Snow: Where it is not possible to establish liability
based on creating the condition (poor job of shoveling/plowing) or
actual notice, constructive notice may be used. Constructive notice
may be proven by demonstrating:
a. the size of the ice/snow was so large it was something
the defendant should have seen. This goes to visibility.
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b. the ice/snow was thick and/or hard and thus must have
been there for an extended period of time
c. the color of the ice/snow was not clear but was gray,
black, or something else visible and/or was dirty. “Black”
ice, that is clear ice, is invisible and may result in a finding
of no liability. Wright v. Emigrant, 112 AD3d 401 (First
Dept. 2013), Perez v. New York City, 114 AD3d 586 (First
Dept. 2014), Rodriguez v. Bronx Zoo Restaurant, 110
AD3d 412 (First Dept. 2013)
d. If plaintiff sees the ice before falling, this goes to
comparative fault but also helps to establish notice to
the defendant (since it demonstrates visibility), Gonzalez
v. American Oil, 42 AD3d 253 (First Dept. 2007) and is not
necessary fatal to plaintiff’s case where for example there
is no other way to go around it or the plaintiff may have to
take a longer route. Williams v. Exor, 117 AD3d 480 (First
Dept. 2014), Alexander v. St. Mary’s, 78 AD3d 1475
(Third Dept 2010)
B. Abutting Sidewalk Owners: Owners of property next to sidewalks who
do not own the actual sidewalk are not liable for defects on the sidewalk
absent an express provision in an ordinance imposing tort liability for the
failure to obey the ordinance. e.g. An ordinance requiring the abutting
sidewalk owner to clear snow and ice. A failure to shovel does not make
the defendant liable to the plaintiff unless the ordinance expressly imposes
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tort liability on the defendant for the failure to do so. The owner is merely
fined for the failure by the municipality since the ordinance is deemed to
be only regulatory in nature.
1. Exception – The abutting owner is liable for active negligence
(created the condition)
Comment – Abutting owner is better off not shoveling the
sidewalk. If he does shovel and does it wrong he is liable.
If he does nothing there is no liability absent an ordinance
imposing tort liability
2. Exception - special use e.g. a driveway, but the defect must
have been caused by the special use
3. Exception – In New York City, the abutting sidewalk owner
and not New York City is liable for defects on a sidewalk unless
ownership is of a 1-3 family dwelling. Administrative Code of
City of New York section 7-210(a)(b)&(c) However tree wells are
not considered to be sidewalks and the abutting sidewalk owner
has no liability. Vucetovic v. Epson, 10 NY3d 517, 860 NYS2d
429 (2008). A party can be liable for a defect on a sidewalk even
if he is not the abutting sidewalk owner where his portion of the
sidewalk causes the defect. Sangaray v. West River, 24 NY3d 916
(2015)
4. Catch 22: While the abutting owner is not liable, the
municipality which owns the sidewalk may also be off the hook if
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there is a lack of prior written notice (discussed infra) p. 116
Plaintiff may be left with no remedy.
5. Look for other responsible parties e.g. contractors. However, in
general contractors are not liable to third parties who are
not parties to the contract. Palka v. Service Master, 83 NY2d 579,
611 NYS2d 817 (Second Dept. 1994); Espinal v. Melville, 98
NY2d 136 (Second Dept 2002); Church v. Callanan Industries, 99
NY2d 104 (2002); Stiver & Stiver v. Good & Fair Carting, 9 NY3d
253, 848 NYS2d 585, 878 NE2d 1001 (2007). The failure to
detect a safety violation in defendant’s vehicle was not a basis to
hold defendant’s mechanic liable to plaintiff who was injured by
defendant’s defective vehicle which caused an accident with
plaintiff’s vehicle since plaintiff is a third party as to defendant’s
mechanic (Stiver) However defendant could bring a claim against
the mechanic who inspected his car for defendant’s injuries. But in
Landon v. Kroll Labs, 22 NY3d 1 (2013), the Court of Appeals
held that the lab was liable for misrepresenting a result
notwithstanding the absence of any contractual relationship
between the Lab and the person harmed by the misreported result.
a. Exceptions: contractor may have liability to a third
party where:
(1) He entirely displaced the other party’s duty to
maintain the premises
(2) He launches a force or instrument of harm
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(3) Plaintiff detrimentally relies on continued
performance of the contractor’s duties
C. Open and obvious defects - In general the issue of open and obvious is
a matter of comparative fault to be determined by the jury and not by the
Court. A Motion for Summary Judgment on this issue should not be
granted unless the defect is open and obvious and not inherently
dangerous as a matter of law i.e. the condition complained of cannot be
attributed to defendant’s negligent maintenance of the premises. But
defendant has no duty to warn of an open and obvious danger. Cupo v.
Karfunkel, 1 AD 3d 48, 767 NYS2d 40 (Second Dept. 2003); Westbrook
v. WR Activities-Cabrera Mkts., 5 AD3d 69, 773 NYS2d 38 (Second
Dept. 2004); Luksch v. Blum-Rohl, 3 AD3d 475, 771 NYS2d 136 (Second
Dept. 2004); Miehl v. Blue Ridge, 6 AD3d 676, 775 NYS2d 541 (Second
Dept. 2004)
1. Optical confusion held not to be open and obvious. Saretsky v.
85 Kenmare Realty, 85 AD3d 89, 924 NYS2d 32 (First Dept 2011)
also see page 101
D. De Minimus Rule – There is no set rule regarding the height of a
defect and no minimum requirement that a defect must be at least a
minimum height to be actionable. Instead the court should consider the
specific circumstances of each case. Hutchinson v. Sheridan Hill, 26
NY3d 66 (2015).
E. Storm in Progress Rule – The defendant cannot be held liable for the
failure to shovel ice or snow while a storm is still in progress. Rain
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following a snow storm without a break in time is still considered to be a
storm in progress where temperatures are near freezing thus relieving the
defendant of any liability for plaintiff’s fall. Sherman v. NYS Thruway,
27 NY3d 1019 (2016)
1. However, plaintiff may establish liability notwithstanding a
storm in progress where:
a. there was a previous accumulation of snow and ice, or
b. there was sufficient time for the defendant to clean up
after the storm had stopped, or
c. where there is conflicting climate data as to time and
location or
d. Defendant began to clean up during the storm and did so
negligently and/or failed to sand or salt the area, or
e. There was a trace precipitation which may signal the end
of the storm
See: Marrone v. Verona, 654 NYS2d 481, Korthols v. LCB, 983
NYS2d 181, Abamo v. City of Mt. Vernon, 959 NYS2d 725,
Kantor v. Leisure, 944 NYS2d 640, McBryant v. Pisa, 973 NYS2d
757, Drake v. Sagbolt,977 NYS2d 131, Grau v. Taxter, 724
NYS2d 497, Cotter v. Brookhaven, 947 NYS2d 608
F. Foliage and/or trees blocking motorist’s view: Generally there
is no duty on the part of the homeowner who owns the trees to trim them
to prevent foliage from blocking the motorist’s view of a stop sign or the
intersection. Szela v. Courtier, 278 AD2d 485, 718 NYS2d 80 (Second
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Dept. 2000), unless there is a local ordinance imposing liability on the
homeowner for the failure to correct this problem, Weitz v. McMahon,
252 AD2d581, 676 NYS2d 212 (Second Dept. 1998) or unless defendant
creates the condition or there is a danger so clearly known to the defendant
landowner though not open and obvious to others that a duty to warn
would arise, Clementoni v. Conrail, 8 NY3d 963, 836 NYS2d 507, 868
NE2d 187 (2007).
1. The municipality may have liability but the plaintiff must
comply with prior written notice requirements
G. Optical Illusions – Roros v. Olivia, 54 AD3d 398 (Second Dept 2008);
Panagos v. Brooklyn Botanical Gardens Corp., Supreme Queesn, 9/2/14
NYLJ 9/16/14 1202670019243. The defendant is liable for a condition on
the premises that creates an optical illusion causing plaintiff to fall such as
where a step is hidden by the appearance of a continuous walkway (also
see p. 99)

VII: Assumption of Risk
Plaintiff may be precluded in whole or in part from recovery where he voluntarily
assumes a known risk in an activity – eg. A sporting activity. The practice of barring
plaintiff’s recovery has been relaxed somewhat by the Court. Trupia v. Lake George
Central School District, 14 NY3d 392, 901 NYS2d 127 (2010), Plaintiff child not barred
from recovery when engaged in “horseplay” at school. Ballou v. Ravena-Coeymans, 72
AD3d 1323, 898 NYS2d 358 (Third Dept. 2010), Calouri v. County of Suffolk, 43 AD3d
456, 841 NYS2d 598 (Second Dept, 2007)
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VIIII: Emergency Doctrine
A party will not be found to be negligent where he is faced with a sudden and
unexpected situation not of his own making and acts as a reasonable person in the same
situation and he acts without the opportunity to consider alternatives. If the defendant
uses this as a defense it must be plead as an affirmative defense and defendant has the
burden of proof, Jacobellis v. NYS Thruway, 51 AD3d 976 (Second Dept). Use of this
emergency doctrine to win a motion for summary judgment will be difficult.
IX: Labor Law - Plaintiff must establish that there is an unsafe place to work.
A. Section 240 – “Scaffold” Law:
1. Applies to owners and general contractors even if they don’t
control or direct the work. An absentee owner is also liable
notwithstanding his tenant contracted for the work
without the owner’s knowledge! Sanatass v. Consolidated
Investing, 10 NY3d 333, 858 NYS2d 67.
a. Exception – Section 240 does not apply to 1 & 2.
Family dwelling owners who do not control the work.
b. Tenant/Leasee has no 240 liability unless he had the
right to control work being done eg. Hiring a contractor.
Ferluckaj v. Goldman Sachs & Co.,12 NY3d 316, 880
NYS2d 879, 908 NE2d 869 (2009)
2. Strict liability: No need to show negligence but plaintiff must
show proximate cause.
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3. Injury must be gravity related and involve an elevated related
risk or a relative elevation in height. Gordon v. Eastern Kentucky,
82 NY2d 555, 606 NYS2d 1127.
a. Scope of coverage: There are three requirements: (1) the
injury must be a result of the erection, painting, cleaning,
repairing, demolition, alteration, or pointing of a building
or structure and (2) the failure to provide proper safety
devices such as hoists, ladders, scaffolds, pulleys, etc. and
(3) be gravity related. An alteration must be a significant
change to the configuration or composition of a structure
but need not be permanent. Changing the dimensions of an
elevated bill board is altering within the meaning of section
240 and thus the defendant is liable for the lack of a
guardrail on the bill board, Saint v. Syracuse Supply, 25
NY3d 117 (2015). Improper placement of a ladder will
result in 240 liability notwithstanding plaintiff placed the
ladder there on an uneven floor. Klien v. City of New
York, 89 NY2d 833, Ross v. 1510 Association, 106 AD3d
471 (First Dept 2013).
b. There can be 240 liability in the case of a falling person
or a falling object. If it is a falling object, then the object
must have fallen while being hoisted or secured and fell
due to the absence or inadequacy of a safety device
mentioned in 240. Narducci v. Manhasset Bay, 727
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NYS2d 37 Court of Appeals 2001. However, there can be
liability for a falling object not in the process of being
hoisted or secured but requires securing. Lucas v. Fulton,
60 AD3d 1004, 876 NYS2d 480 (Second Dept. 2009). The
Plaintiff in Narducci was on a ladder and was hurt by a
piece of falling glass. The glass was not being hoisted and
the Plaintiff did not fall. This is not a 240 case.
Additionally, the Court of Appeals held that it is not
necessary for plaintiff to fall or be struck by a falling object
for there to be 240 liability. The key instead is gravity.
Runner v. NY Stock Exchange, 13 NY3d 599, 895 NYS2d
279 (2009). Rather the issue is whether harm came to
plaintiff as a result of the application of the force of gravity.
Additionally the Court held in Wilinski v. 334 E.92nd Street
Housing, 18 NY3d 1 (2011) that 240 liability applies even
where the plaintiff is injured by a falling object whose base
stands at the same level as plaintiff; eg pipes standing
upright toppled onto plaintiff standing on the same floor
where plaintiff was standing. Gravity again is the key. The
lack of safety devices to secure the pipes was also noted.
Additionally it is a question of fact whether a fall from a
ground level dumpster satisfies 240(1) Ortiz v. Varsity
Holdings, 18 NY3d 335 (2011). However, where the
plaintiff is walking on stilts and slipped on ice while
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working on a ceiling, this is not a 240(1) case since the fall
was caused by ice and not an elevation risk. Nicometi v.
Vineyards of Fredonia, 25 NYS3d 90. The court
distinguished a stationary ladder that slips due to an unsafe
condition on the floor which would satisfy 240(1). Thus
this case seems to apply only to stilts? Query: Would
241(6) apply? Plaintiff who was hurt while using a 2,500
pound motorized pallet jack was entitled to summary
judgment on his 240(1) claim despite the presence of water
on the concrete ramp which caused the jack to hydroplane
since the heavy jack came down a slope involving gravity
and where the heavy jack was not up to the task. Landi v.
SDS William Street LLC, 42 NYS3d 164 (Appellate
Division First Dept. 2016).
4. Plaintiff’s negligence is not a defense but where plaintiff is
solely at fault, there is no “causation” linked to 240 and recovery
fails. This is known as the “Sole Proximate Cause” defense. This
applies only where the plaintiff is 100% the cause of his injuries.
Blake v.Neighborhood Housing, 1 NY3d 280, 771 NYS2d 484
(2003) eg Plaintiff is on a ladder which he fails to lock in place and
falls off the ladder solely for this reason. There will be no 240
liability; Querry: Isn’t this really comparative negligence?
5. Look for regular negligence if there is no 240 case.
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6. Plaintiff may consider a motion for summary judgment based
on 240.
7. eg. Plaintiff is on a ladder at a construction site and falls due to
a defective ladder. The owner of the property and general
contractor are liable notwithstanding they did not control the work
and did not own the ladder. Plaintiff’s negligence, if any, is not a
defense.
8. Recalcitrant worker defense: defendant offers a safety device to
the plaintiff and the plaintiff refuses to use it. The refusal must be
intentional. The defendant will not be liable. Where the plaintiff is
unaware of the availability of safety devices, the recalcitrant
worker defense is not applicable Gallagher v. NY Post, 14 NY3d
83 (2010)
9. The Labor Law will still apply to a plaintiff who was
performing a covered Labor Law task and then stops and is not
performing the enumerated task covered under the Labor Law (i.e.
demolition, repair, etc.) at the time of the accident as long as the
work was ongoing Prats v. Port Authority, 100 NY2d 878 (2003).
But the Labor Law does not apply to an injury occurring prior to
beginning a covered activity. Martinez v. City of NY, 93 NY2d
322 (1999)
10. If part but not all of plaintiff’s body falls through an opening,
the First Department says that 240(1) applies but the Second
Department says 240 does not apply. Brown v. 44 St. Dev, 137
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AD3d 703 (First Dept), Vitale v. Astoria, 138 AD3d 981 (Second
Department). The Court of Appeals has not resolved this split but
seems to be siding with the Second Department, Keavey v. NYS, 6
NY3d 859.
B. Section 241(6) – Applies generally to unsafe conditions. Need not be
elevated or involve gravity. Applies where there is Construction, demolition, or
excavation
1. Applies to owners and general contractors even if they don’t
control the work. (not 1-2 family dwellings)
2. Plaintiff’s negligence is a defense
3. Strict Liability – There is no need to prove negligence but
plaintiff must establish proximate cause
4. The defendant must violate a specific regulation. The
regulation must contain particular specifications and not just
general terms like “safe” or “proper” Ross v. Curtis, 81 NY2d
494, 601 NYS2d 49 (1993).
5. Examples of some regulations that are a sufficient predicate for
241(6) liability: (see Labor Law 12 NYCRR)
a. Tripping and other hazards - Labor Law Regulation 231.7(e)(1)(2), Lane v. Fratello, 52 AD3d 575, 860 NYS2d
177 (Second Dept. 2008)
b. Slipping hazards: Labor Law Regulation 23-1.7(d)
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c. Storage of materials or equipment -Labor Law
Regulation 23-2.1 – Castillo v. 3440 LLC, 46 AD3d 382,
847 NYS2d 575 (First Dept. 2007)
d. Power operated heavy equipment or machines - Labor
Law Regulation 23-9.4(e) and 23-9.2(a), St. Louis v. Town
of N. Elba, 16 NY3d 411 (2011); Misicki v. Caradonna, 12
NY3d 511 (2009)
e. Lighting – Labor Law Regulation 1.30
f. Duty to repair equipment – 23-1.5(c)(3) Perez v. 286
Scholes St, 134 AD3d 1085 (Second Dept 2015)
g. Guard openings 23-1.7(b)(1)(i) Wrobel v. Town of
Pendleton, 120 AD3d 963 (Fourth Dept 2014)
h. Ladders – 23-1.21
i. Scaffolds – 23-5.1 (c)(e)(1), 23-5.3(f), Klimowicz v.
Powell 111 AD3d 605 (Second Dept. 2013)
j. Unsecured ladder where the worker is 8 feet off the
floor. 23-1.21
C. Section 200 – Codifies common law duty to provide a safe place to work.
This is essentially a negligence case - There are two types:
1. Where the manner of the work is at issue the plaintiff must
show that the defendant has authority to control the work being
done. The defendant is liable even if the authority is not actually
exercised by the defendant. Opalinski v. City of New York, 110
AD3d 694 (Second Dept. 2013)
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2. Where there is a defect on the premises, plaintiff must show
that the defendant owner created the condition or had actual or
constructive notice. Ortega v. Puceia, 57 AD3d 54, 866 NYS2d
323 (Second Dept. 2008), Chaudhury v. Rodriguez, 57 AD3d 121,
867 NYS2d 123 (Second Dept. 2008) or in the case of a defendant
general contractor that control was also exercised in addition to
notice, Card v. Cornell, 117 AD3d 1225 (Third Dept. 2014);
Ramirez v. MTA, 106 AD3d 799 (Second Dept. 2013).
X. Dog Bite Cases –
Liability attaches to a defendant who harbors a dog when he knew or should have
known of the vicious propensities of the dog. Thus housemates who feed and care for
a dog are liable since they harbored the dog notwithstanding they were not the owner.
Matthew H v. County of Nassau, 131 AD3d 135 (Second Dept. 2015). Liability
attaches from ownership, possession, harboring or exercising control over the dog.
Powell v. Wohlleben, 256 AD2d 396 (Second Dept. 1998), Matthew H v. County of
Nassau, supra. This is strict liability. Bohm v. Nystrum Constr., 208 AD2d 668, 617
NYS2d 520 (Second Dept. 1994), Rico v. Cleary, 126 AD2d 714, 511 NYS2d 126
(Second Dept). Collier v. Zambito, 1 NY3d 444 (2004), 775 NYS2d 205 (2004). The
Plaintiff need not show that the dog had bitten someone previously. The defendant’s
dog is not entitled to “one free bite”. Plaintiff can show vicious propensities in other
ways.
A. Petrone v. Fernandez, 12 NY3d 546, 883 NYS2d 164 (2009), Bard v.
Jahnke, 6 NY3d 592 (2006). The Court of Appeals says animal owner’s
liability may only be established by a showing of knowledge of vicious
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propensities. This precludes the use of a violation of a local leash
ordinance in establishing liability against defendant without proof of prior
vicious propensities.
B. Stray Farm Animals – However the Court of Appeals in Hastings v.
Sauve, 21 NY3d 122 (2013) held it was not necessary to find prior vicious
propensities in the case of a farm animal that is allowed to stray from the
property where it is kept causing injury to a claimant. Defendant will still
be liable for negligence notwithstanding the absence of vicious
propensities. The First Department has expanded this holding to apply it
to dog owners as well who will be liable for allowing dogs to become an
instrument of harm. Doerr v. Goldsmith, 110 AD2d 453 (First Dept.
2013). Where plaintiff got out of her vehicle to assist a stray farm animal
that got loose in the road and was struck and killed by another vehicle, the
question of proximate cause as to liability on the farm for allowing the
animal to get loose is a question of fact for the jury to resolve and
summary judgment will be denied. Hain v. Jamison, 28 NY3d 524 (2016).

XI. Products Liability – Strict liability. Must show defective product. Be sure to
include theories of:
1. Negligence
2. Warranty
3. Strict products liability
a. Production defect – only this one product is defective
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b. Design defect – every product is defective (more difficult to
prove)
XII. Worker’s Compensation Issues: A Plaintiff who is hurt on the job in the regular
course of employment cannot sue her employer but does receive worker’s compensation
benefits eg. medicals, lost wages and other expenses. Worker’s Compensation Law
Section 10 & 11. It’s a type of “no-fault”. It is not necessary to show that the employer
is negligent to receive worker’s compensation benefits. But the plaintiff cannot sue her
employer for negligence.
A. Employer’s failure to provide worker’s compensation benefits:
plaintiff may opt to pursue worker’s compensation benefits or sue his
employer. If plaintiff sues, plaintiff’s negligence may not be used as a
defense by defendant.
B. Plaintiff can bring a third party claim against someone not his
employer and not a co-employee. The plaintiff must prove the defendant
was negligent. The plaintiff receives an award for pain and suffering from
the defendant and worker’s compensation benefits from the employer’s
carrier.
1. Worker’s compensation has a lien (discussed p. 33) and
plaintiff must obtain permission to settle the case from the
worker’s compensation insurance company in all worker’s
compensation cases.
a. There is no lien in automobile cases unless worker’s
compensation paid benefits which exceed Basic Economic
Loss. But the plaintiff still must obtain permission to settle.
111

2. The employer may be impleaded as a third party defendant only
if plaintiff has a “grave” injury. BUT the grave injury law does not
shield the employer from liability where employer has failed to
secure worker’s compensation benefits for the employee Boles v.
Domer Giant, Inc., 4 NY3d 235, 792 NYS2d 375 (2005)
a. The employer may still be impleaded even if there is no
grave injury where there is contractual indemnification
owed by the employer to a defendant Podhaskie v. Seventh
Chelsea Association, 3 AD3d 361 (First Dept. 2009)
XIII. Municipalities: eg. City, Town, County, Village, Fire District, School District
There are four main differences in handling a claim against a Municipal entity as
compared to a private person or entity:
1. The Statute of Limitations is shorter
2. Prior written notice laws may apply
3. A Notice of claim may be needed
4. Most Municipalities are entitled to 50-H hearing (“EBT”) prior to
commencement of litigation
A. Statute of limitations – discussed supra p. 8
B. Notice of Claim: There is a 90 day time limit to serve. GML section
50-e, see form p 143-145 also see p.8
1. When is it needed? Any claim against the Town,
county, village, city, school and fire district
(Note: A Notice of Claim is also needed with respect to most other
“public corporations” such as New York City Transit Authority
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and MTA). Time requirements may be different. Eg Against the
Port Authority see supra p. 8
2. What goes in it?
1. Name
2. nature of action
3. Time, location, manner of how the accident
occurred. The claimant must provide exact details
of the location and defect and how the accident
occurred
4. Damages – pain and suffering, medical
expenses, lost wages, etc. the amount is omitted
except for a municipality with a population of over
1 million. Querry: Is this changed by CPLR 3017
which requires the omission of the amount in all
personal injury and wrongful death cases in a
summons and complaint? It would seem that the
amount may be stated in the Notice of Claim for a
municipality with a population of over 1 million
though not stated in the summons and complaint.
This is an anomaly which needs to be addressed by
the Legislature. Also be sure to include a loss of
services claim by the spouse if any and the spouse
must sign the Notice of Claim
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3. How served: personally or by certified mail on a CPLR
311 entity or attorney regularly engaged in representing
the municipal corporation. But service on some
municipalities may be different. Eg. Port Authority – must
use registered not certified mail
a. It is better to use certified mail since service is
complete upon mailing!
b.

If timely service is made, improper manner of
service is waived if a 50-H hearing is requested,
or the Notice of Claim is not returned within 30
days of receipt specifying the defect of service.
Plaintiff then has 10 days from receipt of a rejected
Notice of Claim to re-serve a corrected Notice of
Claim even if the 90 day time limit has
expired.

4.

The 90 day time period can be extended but it cannot
be extended beyond the statute of limitations. The
Notice of Claim requirement is not a Statute of
Limitations. It is a condition precedent. GML 50-e
a. E.g. infancy or other disability – Must show no
prejudice to the Municipality.
(1) Note the 90 day time period is not
automatically tolled by infancy.
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Plaintiff must make the motion for an
extension and make the appropriate showing.
(2) The Court of Appeals has clarified who has
the burden of proof on the issue of prejudice.
Matter of Raymond Newcomb v. Middle Country
School District, 28 NY3d 455 (2016). The
Petitioner has the initial burden on an application to
file a late notice of claim to show that the
municipality is not substantially prejudiced. The
burden then shifts to the municipality to rebut with
particularized evidence. The municipality must
provide “evidence in the record” to show substantial
prejudice, and it cannot be based on inference and
speculation. While the lack of actual knowledge
and lengthy delays are important factors in
determining whether there is substantial prejudice,
mere inferences cannot support findings of
substantial prejudice i.e. there is no record evidence
to support them. The mere passage of time
normally will be insufficient to show substantial
prejudice in the absence of a showing of actual
injury. There must be proof of this in the record.
While this case involved an infant, the case should
apply to non infant applicants as well.
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b. Make the motion for leave to file a late Notice of
Claim as soon possible.
5. Plaintiff must show that the Municipality received
notice of the essential facts underlying the claim and not
just knowledge of the occurrence. Matter of Felice v.
Eastport, 50 AD3d 138 (Second Dept. 2008).
C. Prior written notice law – GML50-E (4) The plaintiff must plead and prove
compliance with the prior written notice law. Katz v. NYC, 87 NY2d 241, 638 NYS2d
593 (1995)
Unlike private defendants, a Municipality is usually not liable for a defect on its
premises unless there was prior written notice of the defect given to the County, Town,
etc. The municipality must have enacted an ordinance to this effect. Almost all if not all
have done so by now but liability may also be imposed by statute eg Village Law
1. A Statute in derogation of the common law is strictly
construed and only applies to a defect on a street, culvert,
bridge, sidewalk, highway, crosswalk, Walker v. Town of
Hempstead, 84 NY2d 360, 618 NYS2d 758, 643 NE2d
77 (1994) (prior written notice not applicable to a paddle
ball court) since it is not one of the six categories.
However a defect in a parking lot does require prior
written notice. Groninger v. Village of Mamaroneck, 17
NY3d 125, 927 NYS2d 304 (2011)
2. Exceptions –
a. Affirmative Act of negligence (i.e. created the
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condition) This is however limited. The defect
must be immediately apparent after construction
as to the road work for this exception to apply.
Bielecki v.City of NY, 14 AD3d 301, 788
NYS2d 67 (First Dept. 2005); Daniels v. City of
NY, 214 NYS2d 258 (Second Dept. 2006);
Yarborough v. City of New York, 10 NY3d 726,
853 NYS2d 261, 882 NE2d 873 (2008). But the rule
requiring that an affirmatively created condition
be “immediately” apparent does not apply to
snow and ice. Prior written notice is not required
where the Town created the condition by making
high piles of snow next to active parking spaces
which melted and refroze creating black ice and
by failing to put down salt/sand. Dale
R.SanMarco v. Village of Mt. Kisko, 16 NY3d
111, 919 NYS2d 459 (2011). Additionally in
order to be successful on the motion for
summary judgment the defendant Town must
present a prima facie case by showing that it did not
increase the hazard in committing an affirmative act
such as plowing a parking lot and in doing so create
packed snow and ice which creates a hazard.
Rector v. City of New York, 259 AD2d 319, 686
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NYS2d 426 (First Dept. 1999); Dale R SanMarco v.
Town of Mt. Kisco, 16 NY3d 111, 919 NYS2d 459,
944 NE2d 1098 (2010); Strauss v. New York City
Transit, 305 AD2d 160, 758 NYS2d 656 (First
Dept 2003); Reznicki v. Strathallan Hotel, 12
AD3d 156, 786 NYS2d 139 (First Dept. 2004);
Bierly v. Great Lakes, 41 AD3d 1159, 837
NYS2d 451 (Fourth Dept 2007)
b. Special use by the municipality which incurs to
the benefit of the municipality Pointer v. City
of Schenectedy, 85 NY2d 310; D’Ambrosio v.
New York City, 55 NY2d 454; Amabile v. City
of Buffalo, 693 NYS2d 77. The special use must
cause the defect for this exception to apply.
3.

How to find out if the municipality had prior
written notice:
A. FOIL request to the Municipality
B. In NYC – Big Apple Pothole Corp.

D. Special Duty: A municipality acting in a proprietary
capacity is liable for negligence just like a private entity.
Wittorf v. City of New York, 23 NY3d 473 (2014) But
absent a special relationship, a municipality is not liable
when acting in a ministerial capacity (governmental
function such as the duty to provide police and fire
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protection; duty is to the general public only). Metz v. State
of New York, 20 NY3d 175 (2012) A Question of fact
arose as to whether there was a special duty precluding
summary judgment as to the negligence of ENTs in
Applewhite v. Accu Health, 21 NY3d 420 (2013). A
question of fact was found to exist as to whether there was
a special relationship where the Fire Department
extinguished a fire and told the plaintiff it was safe to reenter. However, the fire rekindled hours later. The
affirmative representations made by the fire department
that the fire was extinguished established an affirmative
duty to plaintiff as well as the assurances reasonably relied
upon by the plaintiff lulling him into a false sense of
security. Trimble v. City of Albany, 144 AD3d 1484
(Third Department 2016). However, Suffolk County was
held not to be liable for the sexual assault on plaintiff by a
county worker where plaintiff attended adult education
classes since the worker was employed through a “welfare
to work” program. The Court held that the County’s
referral to the program was a governmental function and
not proprietary thus relieving the county of any liability.
Tara N.P.(anonymous) v. Western Suffolk Board of
Cooperative Educational Services, Court of Appeals,
2/16/17, NYLJ p. 22- 2/17/17
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Note: Even if the plaintiff establishes a duty owed (either a proprietary
function or a special relationship) she may still have to demonstrate prior
written notice if applicable
E. Motion for summary judgment:
1. Where the town municipality moves for
summary judgment on the basis of no prior written
notice, it must demonstrate that it checked the
records of both the highway department and the
Clerk’s office in order to make out a prima facie
case of entitlement to summary judgment since
prior written notice may be filed with either
pursuant to town law section 65a.
2. Where constructive notice is an issue, the
municipality must offer some evidence as to when
the area in question was last cleaned or inspected to
satisfy its burden of presenting a prima facie on
summary judgment (as with any other defendant).
Feola v. City of NY, 102 AD3d 827 (Second Dept
2013), Mahoney v. AMC,103 AD3d 855 (Second
Dept 2013)

XIV. New York State - There are no prior written notice requirements as to defects on
premises unlike Municipalities (also see p. 8)
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A. Time limits: Plaintiff must serve a notice of intent to make a claim within 90
days (similar to a Notice of Claim) and serve and file the claim within 2 years.
If the notice of intent is not used, then plaintiff must file and serve the
claim within 90 days. The time periods can be extended but not beyond 3
years (the statute of limitations for negligence case against a private citizen)
Court of Claims Act Sections 10 & 11. Court rule 206.6(b). In case of death,
the time limit to serve a notice of intention or a claim is extended to 90 days
after appointment of a representative of the estate.
B. Service
1. Notice of Intent – serve personally on the assistant attorney general
(can serve by certified mail but service is not complete until actually
received by the attorney general. Not recommended). Personal service
is governed by CPLR 307. The notice of intent need not be filed.
2. Claim – This is served in the same manner as a Notice of Intent and
must be filed with the Court of Claims (Personal or certified mail service;
personal service is recommended)
Note: The Court of Claims is still a service court, not a filing court
like Supreme and District Court. Plaintiff must make service
within the Statute of Limitations. An index number is not
purchased but a filing fee is required. The amount sued for need
not be stated due to an amendment to the Court of Claims Act
which overruled the Kolnacki v. State case which dismissed a
claim for failure to state the amount.
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C.

Forms: Failure to include a verification is jurisdictional and the claim will
be dismissed. See pg. 146 through 152 for form Notice of Intent and
Claim.

D.

Filing fee must be paid when the claim is filed. Court of Claims Act
Section 11-a

XV. Special Service Provisions
A. Corporations - BCL306/Option: A Corporation can be served pursuant to
BCL 306 or CPLR Secion 311. It is better to use 306 especially where the Statute
of Limitations is running. Service is made on the Secretary of State. Daimler v.
Bauman, 134 S.Ct. 746 casts doubt on the validity of BCL service as a
jurisdictional basis only. You can still serve the defendant using BCL service
where a separate jurisdictional basis exists ie. Long arm jurisdiction– a tort
committed in New York
B. Non-resident motorist V&T Section253 – served on the Secretary of State.
Procedure must be followed carefully. This is not recommended if the statute
is running
XVI. Joint & Several Liability –Deep Pocket TheoryAll defendants are jointly and severally liable. Plaintiff can take the entire
judgment against any one defendant even if that defendant is only 1% at fault.
Defendant’s remedy is to sue his Co-defendant for his share. Eg. Plaintiff obtains
a $500,000.00 judgment against A&B. B is found 10% liable. A is found 90%
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liable; A has a 25/50 policy. B has a 1 million policy. Plaintiff takes $25,000.00
from A and $475,000.00 from B.
A. Article 16: Limits joint and several liability but only as to non-economic
Recovery (pain and suffering). Defendant pays only his culpable share unless
he is 51% at fault or more.
1. Exceptions
(a) Article 16 does not apply to Automobile and Labor law cases (there
are some other exceptions as well)
XVII: Vicarious Liability: Liability is based not on defendant’s conduct (active
negligence) but on the negligence of one acting on his behalf eg., owner/driver,
employee / employer
a) Leasing companies – federal law (Graves Amendment)
exempting leasing companies from vicarious liability held to be
constitutional. Graham v. Dunkley, 50 AD3d 55 (Second Dept.
2005). This rule does not apply to any affirmative act of
negligence on behalf of the leasing company. Additionally where
there is an employee/employer relationship between the defendant
lessor and defendant lessee, this may be sufficient for an exception
of the Graves Amendment and a finding of liability on the part of
the lessor Stratton v. Wallace, New York Law Journal 8/12/14,
Western District of New York, 11-CV-74:2014 US District Lexis
105816; 2014WL3809479.
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BRIDGE-THE-GAP
LEGAL WRITING

Speakers: Diane K. Farrell, Esq.

Diane K. Farrell
Court Attorney Referee-Supreme Court Suffolk County
March 25,2017

Bridge the Gap
Legal Writing
Maximizing Your Effectiveness- Avoiding Pitfalls

I

Brevity-short

words in short sentences in shorl paragraphs.
Economy of words
Give only necessary facts, not gratuitous facts
o The plaintiff s testimony vs. the testimony of the plaintiff
.
The Defendant Third Party Plaintiff Appellant Ford Motor Co.

o
o
o

il

["Ford"]
The child ran out very quickly in between 2 parked cars vs. The
child darted out between two parked cars
'fhe abrupt manner in which Houseman made his departure
from the firm vs. The way Houseman bolted from the firm
He repeatedly refused to answer the interrogator's questions vs.
He stymied the interrogator

Simplify and Lose the Legalese
Write in the active voice and simplify The active voice engages
the reader by emphasizing action
The deposition of the plaintiff was taken on March l st vs. Defendant
deposed Plaintiff on March 1't.
The case was placed on the trial calendar and the defendant had 120 days
in which to make a motion for summary judgrnent vs. Plaintiff noticed
the case for trial and defendant timely moved for summary judgment
Defendant made a motion for summary judgment vs. Defendant moved
for summary judgment
When you frame the issues in a memo of law or appellate brief, make all
the answers to the Questions Presented uniform-yes yes yes
See Steve Covey's book'l'he Seven Habits of Highly Effective People

Example
Did the district court comectly conclude that Plaintiff received the
benefit of all procedural safeguards before her housing subsidy was
terminated?
Yes.

Did termination of Plaintiff s housing subsidy comply in all respects
with HIID's regulatory scheme?
Yes.
Has Plaintiff waived any appellate argument that the Town's
Administrative Plan irnplementing the HUD regulations constitutes an
unconstitutional custom practice or policy under Monell?
Yes.

Avoid legal jargon at all costs. Thirty-year movement to get rid of it.

m

Be scrupulous about your reputation for integrity, accuracy and veracity
Discard weak arguments because it undermines your credibility
Deal with the problems in your case-don't avoid the problems. This
may mean being selective about what you plan to argue. Get rid of
arguments that make you look insincere, cavalier, or uninformed.
Don't make foolish arguments

Example
In the summary judgment context, explain to the Court why an
issue of fact is not a material issue of fact.

o
o
o
o
o
o

The Reply and opposing affirmation: correct factual
crrors
Always cite to the record
Each cite to the record builds your credibility
Never gild the lily (i.e., settlement discussions)
Don't take liberties with the record
Never personally attack your adversary or the court

2

Examples
"Defendant's description of the accident is not correct" vs.
Defense counsel has intentionally and shamelessly tried to
mislead the court.
The statement in Plaintiff s brief that there were 2 prior similar
accidents caused by defective tires is not correct. In fact there
was one prior similar accident, on June 1,1999. An intoxicated
driver, not a tire failure, caused the second accident that the
plaintiff mentioned.

If you are attacked personally
Get your satisfaction by besting your opponent, not berating him/her
i.e., the record does not support Plaintiff attorney's statement that the
defendant intentionally and willfully defied this court's order.
Deal with issues-not personalities

Subtly take the moral high ground by addressing the accusation and
unemotionally explain why your adversary's characterization of you is
unwarranted

Don't let attacks on your credibility and integrity go unanswered, but...
Either explain why you are right or, if you have made a rnistake, admit it
immediately, correct the error, and move on

Don't ask the Courl to impose sanctions or award attorneys' fees except in
the extraordinary case.

IV

Be Strategic: know your Court, know your Judge

A. Procedure
Check the various court websites and each court's rules of practice
and the court's individual or local rules
Don't assurle uniformity regarding:
Page limits

Word limits

Formatting
Certifi cates of Compliance

Motion practice differences
Supreme Court i.e., most judges require a conference before allowing the
submission of a dispositive or discovery motion
Motion days vary according to the Part
Almost every appellate court requires 14-point type with l2-point footnotes
and 1-inch margins. Don't work the system with shorter margins, too many
footnotes, and 13-point type.
Different time periods in different counties
Affirmations vs. declarations
Memos of law state vs. federal

B. Substantively
Is this courl a policy court? If it is, the result has to be fair for all, not just
your client.
Cite to that court's precedent first.
Be sensitive to the issue. There are some "darling issues" in a particular

courl
Has this judge written about strip searches, qualified immunity, First
Amendment, ripeness. Cite to the assigned judge's cases.
The

V

court-know the law of the jurisdiction you're in

Structure tips
DO NOT BIIRY THE LEAD. A motion or a brief is not a Tale of Two
Cities.

Always start with telling the court the relief you seek. What do you want the
court to do?
Give the statutory basis for why you are entitled to the relief you are seeking.

4

Table of Contents is giving the Judges the "big picture". Giving them the big
picture gives them context when they are reading.
Give a brief synopsis of what you're going to show in order to demonstrate
why you are entitled to the relief requested.

Avoid page after page of boilerplate case law

Don't become obsessive about distinguishing all of your adversary's

cases.

Tell the court everything you're going to rely on at the beginning of your
moving affirmation. Conspicuously list those items as exhibits.

If there is a supporting affidavit (s), don't bury it. Don't make an affidavit
an exhibit. Put it directly after the moving affirmation or declaration.
Include a picture

if applicable

Regarding a Statement of Facts
The Statement of Facts corrpels a desired result.
The most important part of your brief because the recitation of facts should make
1 + 1 cquals 2 by thc cnd. Your facts should be able to stand alone.
Don't quote witness after witness or give a synopsis of each deposition/EBT-tell
a story
Never omit facts but rnention only those facts necessary for your sought-after
relief. If it isn't necessary to understanding the legal issues, leave it out.
One way of implementing this is to write the legal argument first and then
the factual statement. Anticipate unfavorable facts and plan when you will
deal with them.
Humanize clients by naming them throughout.
Never misrepresent the lower court decision or put something in quotes where no
witness has used the quoted words
If you're in federal court, your declaration is to list exhibits only-no arguments.
The affidavit of someone with knowledge spells it out; your memorandum
of law supports it.
State vs. federal-complete transcripts in state court/ not federal court

In state court practice, only use signed transcripts as exhibits; otherwise it's
hearsay

Exhibit designation
State (Exhibit A, p. 2, para.4)
Federal (Complaint, p. 3; plaintiff Smith deposition,P.6,ll. l2-l
Do NOT say (Examination before trial testimony of Jane Smith, p.7, ll.14)
Be consistent

Citations
Citing case law in your affirmation: state vs. federal
Significance for your record later- in state courl no memos of law in the Record or
appendix
Make citations unobtrusive: Do not begin a sentence with a citation. Do not put a
citation mid-sentence; affange for it to be at the end of a sentence.
Don't use string citations BUT
Put the citations in a bulleted list if you're trying to show that there is
overwhelming authority for the proposition you are advancing.
o Be consistent in the way you cite. Tables of Authorities are very helpful
although not always required (Second Department). If you're going to
include one, do a cite check
o Shepardize when you submit your papers, when you prepare a reply, and
immediately before oral argument, PARTICULARLY IN FEDERAL
COURT.
o Set out the facts first and then the law applied to the facts
o Read Judge Lebovits' column in the NYS BarJournal
o State the facts that supporl your argument.
Populate your argument.
Avoid Appellant and Appellee and use Smith, Jones, Nationwide, the Town
Use real names for the parties

VI

READ YOUR ADVERSARY'S PAPERS AND ADDRESS THE
ADVERSARY'S ARGUMENTS

Use records on appeal to distinguish what your adversary says is a "case
directly on point"
Don't try to discuss and distinguish every single case your adversary cites
Don't play your adversary's game-play your game.

VII

Proofreading and editing
"Reading a brief with spelling, grammar, and punctuation effors is like
talking to someone who is picking his nose."

In the morning/sleep on it.
Read it aloud and you'll find more effors
Use spell-check.
Spelling, grammar and punctuation
Generate a Table of Authorities and proof your citations from that instead of
in the text.
Have someone else read it-get a buddy

VIII

Reply Affirmations and Memoranda of Law
Not the place for new facts or arguments
Length signals the Courl that the movant is "on the ropes"
Exceptions for new facts/arguments
responding to something new in the opposition
opponent has opportunity to respond
cross motions

IX

Don't Ignore Untimely Responses
If you reject your adversary's papers as untimely and don't respond to them,
you run the risk that the Court will consider them and you've not addressed
opponent's arguments
Never skip the reply
Never skip oral argument

X

if it's optional

CPLR 3212 vs 3215
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MOTION PRACTICE IN SUFFOLK COUNTY: AVOIDING THE PITFALLS
By Diane K. Farrell and Gerald Lebovits
Diane K. Farrell is the Principal Law Clerk to the Honorable John J.J. Jones, Jr. Gerald
Lebovits is a New York City Civil Court judge and an adjunct professor of law at Columbia,
Fordham, and NYU. The authors thank Elizabeth Sandercock, a student at City University of
New York Law School, for her research help. On May 15, 2013, at 6 PM, the Suffolk Academy
of Law will welcome Judge Gerald Lebovits back for a CLE entitled Persuasive Writing for
Litigators.
****************
This article is a brief overview of some of the most common motions encountered in civil
practice in State Supreme Court, Suffolk County, with tips on how to avoid some oft-repeated
pitfalls.
To draft effective motion papers, practitioners must be familiar with Uniform Rules for
the New York State Trial Courts and CPLR 2211 through 2222. Practitioners must also consult
the individual rules that many IAS judges have enacted.
Movants who bring an order to show cause need shorter notice than the minimum eight
days provided under CPLR 2214(b) for bringing a motion on notice. In Supreme Court, Suffolk
County, an order to show cause movant should call the assigned IAS judge’s part before
attempting to have the order signed. Under 22 NYCRR 202.7(f), the nonmoving party must be
given notice of the movant’s intention to present the order to show cause if the prayer for relief
includes a request for temporary injunctive relief, such as a stay. Notice is not necessary if the
movant can demonstrate that there will be significant prejudice to the party seeking the
restraining order by giving notice.
Some types of motions do not require notice to be given when they are made. Among
these are ex parte motions, which are made to a judge without notice to the adversary. The CPLR
authorizes ex parte motions only in limited situations, such as attachment (CPLR 6211),
temporary restraining orders (CPLR 6313), and orders specifying the manner of effecting service
of process (CPLR 308(5)).
Other motions must be made on notice. These include a CPLR 3211 motion to dismiss a
complaint, a defense, or a counterclaim; a motion to compel discovery or to strike a pleading for
failure to provide discovery or appear for an examination before trial under CPLR 3126; a
motion for summary judgment under CPLR 3212; and a motion to renew or reargue under CPLR
2221. These common motions are discussed below.
Defendants may move to dismiss a complaint before they interpose an answer or, in
limited circumstances, after they interpose an answer. For defendants to be able to move after
they have answered, they must preserve the right to move to dismiss by raising the ground as a
defense in the answer. 1 Because of this requirement, the issue of the plaintiff’s standing to
commence the action is forfeited altogether in many foreclosure actions by the defendantborrower’s failure to interpose the defense of lack of standing in an answer or in a timely motion
to dismiss the complaint.2 It is too late to raise the defense of lack of standing for the first time in
a motion to vacate the borrower’s default under CPLR 5015(a). 3
Under CPLR 3211(e), you may make only one motion to dismiss for the grounds
specified in CPLR 3211(a) against any one pleading. Movants waive any potential ground for
dismissal under CPLR 3211(a) if that ground is not asserted in the dismissal motion. Some
grounds to dismiss under CPLR 3211 can be raised at any time, such as a failure to state a cause

of action (CPLR 3211(a)(7)), absence of a necessary party (CPLR 3211(a)(10)), and lack of
subject matter jurisdiction (CPLR 3211(a)(2)).
A plaintiff who faces a motion to dismiss should consider cross-moving to replead or to
amend the deficient complaint. A proposed amended complaint should always accompany such a
cross-motion. CPLR 3025(b) was amended effective January 1, 2012, to require that any motion
to amend or supplement pleadings be accompanied by the amended or supplemental pleading
clearly showing the changes or additions to be made to the pleading.
A cross-motion to amend under CPLR 3025 requires a showing that the other side will
not be unduly prejudiced if the court grants leave to amend. On January 1, 2006, the legislature
amended CPLR 3211(e) to allow a party to replead without having to seek leave to replead in
writing. Before the amendment, the nonmoving party had to submit evidence in admissible form
to support the cause of action or defense. The new legislation does not include any time limit on
a motion for leave to replead. 4
A motion to strike a pleading for a party’s failure to comply with disclosure demands or appear
for an examination before trial, or both, is one of the most common motions. When making such
a motion, the moving party is required to demonstrate a good-faith attempt to resolve the
disclosure issues before seeking the court’s help. 5 Failure to make that showing, or evidence that
the movant’s attempt was perfunctory, will invite a denial of the motion without consideration on
the merits. 6 Some Suffolk County Judges will order a compliance conference when faced with a
discovery motion as an alternative means to resolve discovery disputes.
Striking a pleading is a last resort. Practitioners in the Second Department should read
Arpino v. F.J.F. & Sons Elec. Co., Inc., 7 to get a sense of the high threshold of willful and
contumacious conduct required before a court may strike a pleading.
All too often motions to strike a pleading are filled with ad hominem attacks on the
adversary. Gratuitous attacks that permeate motion papers distract courts trying to assist the
parties in resolving their disclosure differences. Rather than persuading the court that the other
party has been unreasonable, frivolous, or contemptuous, these attacks call into question the
credibility of the attorney making them and obscure the merits of the attorney’s argument. The
New York State Standards of Civility for the legal profession require counsel for the parties to be
courteous and civil in all professional dealings. 8 In accordance with those standards, counsel
should refrain from personal attacks on opposing counsel in all submissions and proceedings.
Counsel should also be aware that they are vulnerable to sanctions for frivolous conduct, which
can including making a frivolous motion for costs or sanctions. 9
Motions for summary judgment are one of the most dangerous weapons in a civil
litigator’s arsenal. Any party may move for summary judgment in any type of action after issue
has been joined. 10 The one exception is found in CPLR 3212(e), which prohibits summary
judgment in matrimonial actions. Practitioners should be careful when moving for summary
judgment to provide all supporting proof. Many judges will deny a summary-judgment motion
outright if the movant fails to attach a copy of the pleadings. 11
A significant amount of case law has developed in the Second Department and in Suffolk
County about the effect of relying on unexecuted deposition transcripts in support of summary
judgment. Although the issue may be waived if not raised by the court or a party, 12 the movant
should strive to attach executed copies of all deposition transcripts or, alternatively, demonstrate
that the party seeking to rely on the transcript has complied with CPLR 3116. 13
In addition, the moving affirmation should always contain a list of exhibits to which the
court can refer. The exhibits should be divided into volumes no larger than a single ream of

paper if unwieldy exhibits make the motion awkward or difficult to handle. Each volume should
have a cover page listing the exhibits within that volume. If the papers are difficult to navigate
for the lawyer who prepared them, they are going to be unwieldy, and annoying, for the court.
Supporting affidavits should be placed in the motion package, not hidden in the documentary
exhibits.
Legal arguments should be contained in a memorandum of law rather than in an attorney
affirmation. The Uniform Rules of the New York State Trial Courts do not contain page
limitations. But page limitations would be a beneficial addition to the rules. Limits force the
writer to organize and prioritize the facts and arguments succinctly and prevent repetition and
digression from important issues. When crafting reply papers, the movant should avoid rehashing
arguments and points made in the original moving papers. If the reply simply restates the initial
moving papers rather than offering a focused response to the opposition papers, the movant is
inviting the court to give the reply short shrift or, worse, skip reading the reply altogether.
Affidavits in support of and in opposition to summary judgment must be made by a
person with knowledge. Attorney affirmations not based on personal knowledge lack probative
value and are insufficient to support or preclude summary judgment. 14 This is true even if the
motion is for a default judgment. 15 An affidavit setting forth the facts on which the relief is
sought must be made by a person with knowledge. A verified complaint may do the job unless
the complaint is verified by the attorney who lacks personal knowledge. 16
Motions to renew and motions to reargue are separate and distinct requests for relief with
significant differences. 17 Most important, the denial of a motion to reargue is not appealable. 18
Litigants dissatisfied with an order should file both a motion to reargue and a notice of appeal.
The time to take both actions is the same: within thirty days of service of the order with written
notice of its entry, plus five days for mailing under CPLR 2103(b)(2). 19
Whether or not the court adheres to its original decision, if the motion to reargue is
granted an appeal lies from the order that grants reargument, not from the original order. If the
court denies the reargument, the appeal lies from the original order. 20
There is no time limitation on a motion to renew. Both the granting and the denial of a
motion to renew are appealable orders. 21 The motion to renew must be based on new information
rather than simply a reargument of fact and law submitted on the original motion. 22
Litigants almost always describe their motion as one to renew and reargue. The court is
required to differentiate between the two. 23 Whether the motion is one to reargue or renew, or
both, the original moving papers, the opposition, and any reply, in addition to the order being
reargued or renewed, should be included as exhibits. The reader is invited to join Judge Lebovits
at the Suffolk Academy of Law on May 15th for an in-depth discussion on persuasive and
effective legal writing and oral argument techniques and tips.
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SELECTED APPEALS

Shulman v. Hunderfund, 12 N.Y.3d 143,905 N.E.2d ll59 (2009) (in context of local school
board election, statement in anonymous flyer that plaintiff "flagrantly broke the law" in
connection with award of food service contract to business associate was not made with
actual malice, as required to support member's recovery for libel under First Amendment
free speech restrictions on defamation claims by public figures).

Scarangella v. Thomas Built Buses, Inc., 93 N.Y.2d 655, 717 N.E.2d 679 (1999) (in products
liability action, fact that optional safety feature of back-up alarm for school bus was not
made a standard f'eature did not render design of bus defective).
Shapiro v. McNeill, 92 N.Y.2d 91, 699 N.E.2d 407 (1998) (alleged violation by attorney of ethical
duties owed to non-client third party investor when attorney is in receipt of funds known to
belong to third party investor, could not support cause of action by investor against
attorney).

Bucolo v. Shelter Island Union Free Scltool Dist.,69l F.3d 119 (2d Cir.2012) (school district's
proffered circumstantial evidence of resumes of candidates for librarian position was
sufficient to satisff district's burden of production as to legitimate, nondiscriminatory
reason for school superintendent's refusal to hire 46-year-old applicant, as required to rebut
applicant's prima facie case of age discrimination and retaliation under both ADEA and
Title VII, where superintendent was sole decision maker with direct knowledge regarding
refusal to hire applicant and was unavailable to testif,,).
DeFabio v. East Hampton Union Free School Dist.,623 F.3d71 (2d Cir. 2010) (school officials
had reasonable belief that readmittance of expelled high school student to whom racially
inflammatory comment was allegedly falsely attributed would cause substantial disruption
or material interference with school activities, entitling officials to qualif,red immunity
from student's $ 1983 action alleging violation of First Amendment speech rights).

Byrne v. Nicosio, 104 A.D.3d 717,961 N.Y.S.2d 261 (2d Dept. 2013) (holding that failure to
maintain steps leading to front door pursuant to Property Maintenance Code section
resulting in hazardous conditions warranted summary judgment in favor of police officer
on General Municipal Law $ 205-e claim).

Ng Yiu v. Crevutus. 103 A.D.3d 691,962 N.Y.S.2d 158 (2d Dept. 2013) (in

case of first
impression, Trustee, who held remainder interest in subject property and was named as
defendant in pedestrian's trip-and-fall action, was exempt from liability under city's
sidewalk law, New York City Administrative Code $ 7-210).

Hendrickson v. Pltilbor Motors, Inc. 102 A.D.3d 251,955 N.Y.S.2d 384 (2dDept.2012) (where
trial court's dismissal of products liability claims against automobile manufacturer was for
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failure to state claim, rather than via summary judgment, tire manufacturer named as
codefendant was not collaterally estopped from attributing portion of liability to
automobile manufacturer).

Broich v. McGann, 92 A.D.3d 710,938 N.Y.S.2d 451 (2d Dept. 2012) (defamation defendants
demonstrated prima facie entitlement to judgment as a matter of law by establishing that
challenged statements were entitled to qualified "common interest" privilege).

LiFrieri v. Town of Smithtown, T2 A.D.3d 750, 898 N.Y.S.2d 629 (2d Dept. 2010) (holding that
street was considered a "highway" within meaning of local ordinance requiring prior
written notice as condition precedent to suit).
Gerry v. Commack Union l-ree School Dist.,52 A.D.3d 467 , 860 N.Y.S.2d 133 (2d Dept. 2008)
(student athlete, an experienced shot putter, assumed risk associated with voluntary
participation in shot put event including serious injury caused by fellow student athlete
who threw shot that injured plaintiff at track meet).

Payne v. 100 Motor Parkway Associates, LLC,45 A.D.3d 550, 846 N.Y.S.2d 2ll {2d Dept.
2OO7) (property owner not liable in common law negligence or under Labor Law $ 200
goveming general duty to protect health and safety of workers for injuries sustained by
subcontractor's employee in fall while working at construction site, where owner did not
have notice of condition that allegedly caused worker's injuries).
(lngaro v. Patcltogue-Medford, New York School Dist., 19 A.D.3d 480,797 N.Y.S.2d 1 l4
(2d Dept. 2005) ( school district established it provided adequate supervision and that the
level of supervision was not a proximate cause of infant plaintiffs accident and serious
injury).
Capozzi v. Huhne, 14 A.D.3d 414, 788 N.Y.S.2d 152 (2d Dept. 2005) (gravel walkway where
plaintiff tripped and fell did not constitute inherently dangerous condition).

Juhier v. Jaltier,50 A.D.3d 966,857 N.Y.S.2d 196 l2d, Dept. 2008) (plaintiffs opposition to
owner's summary judgment motion consisting of architect's affidavit and report relying
largely upon certain recommendations promulgated by the National Swimming Pool
Institute insufficient to raise a triable issue of fact where there was no competent proof that
recommendations regarding configurations of swimming pools "establish[ed] or [we]re
reflective of a generally-accepted standard or practice in [residential swimming pool]
settings").

Utica Fire Ins. Co. of Oneida County v. Shelton, 226 A.D.2d 705, 641 N.Y.S.2d 864 (2d
Dept.l996) (after insured punched victim in the eye causing serious injury, intentional
injury exclusion of homeowners' insurance policy barred coverage, even though insured
was only convicted of third-degree assault for recklessly causing physical injury).
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Introduction
Non-settlement = trial (attorney’s fees) or no transaction (loss of goal).
1. Human Behavior: Bargaining involves social interactions and requires an
understanding of the general principles of human behavior. Psychological and
sociological factors significantly influence the negotiation process.
a. Methods of Communication
i. Verbal Discourse
1. Apparent: “I cannot offer more!!”
2. Equivocal: “I do not have the authority to offer more at this time.”
ii. Nonverbal Signals
1. Obvious: loss of temper, open expression of pleasure, etc.
2. Subtle: Mannerisms, facial expressions, etc.
Therefore, it is necessary to have some idea of negotiation strategy in order to utilize such
strategy and to recognize and combat possible strategies being used against you.
2. Aspects of Negotiations: Different kinds of negotiations involve different types of
participants and/or unique considerations which may influence the negotiation process
and which must generally be taken into account when negotiating strategy is being
developed.
a. Types of Transactions:
i. Legal transactions: complex antitrust and security law cases; corporate
merger agreement.
1. Try not to permit unnecessary legal formalism to preclude
mutually beneficial agreement.
2. Attempt to minimize needless reliance upon “legal principle”
where this only serves to lock participants into uncompromising
positions—allow flexibility where legal needs of situation can be
effectively satisfied in alternative ways.
ii. Factually oriented: personal injury dispute or simple contract
arrangement.
b. Relationships Between Clients
i. One-time interactions between clients (such as lawsuits). Even where
clients are unlikely to engage in subsequent interactions, their respective
attorneys may be expected to.
ii. Continuing relationship (labor-management, franchise, construction
arrangements). Where clients are likely to have future dealings, this will
frequently influence tactics used during present negotiation.
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Negotiation Preparation
1. Needs Assessment
a. Opposition’s Needs: consider those of both the opposing advocate and his/her
client.
i. Direct objectives of present negotiation
ii. Indirect personal needs (motivational forces):
1. Ego;
2. Acceptance in a relevant community;
3. Alleviation of internal tension.
a. Counsel should strive to satisfy these needs in the manner
best suited to achieve his or her own ultimate goals. For
example, appealing to opponent’s need for acceptance by
praising his/her reasonableness when he/she makes
concessions favorable to your position.
iii. Personal Interest of Attorney:
1. Payment schedule:
a. Hourly or fixed rate—the attorney is not significantly
affected by the monetary outcome of the process.
b. Contingency arrangement—the attorney has a direct interest
in the final result. His or her payment is contingent on the
outcome of the process.
b. Your Needs Assessment
i. Recognize your own motivational forces and those of your client.
ii. How will your opponent interpret your needs?
1. This may significantly affect your interaction.
iii. What are the fears of opposing counsel?
1. Novice counsel may fear trial or an unaccustomed forum.
2. Preparation for Negotiations
a. Basics
i. Be fully prepared regarding relevant facts and applicable law.
ii. Prepare all relevant arguments supporting own positions.
iii. Anticipate opponent’s arguments and prepare effective counterarguments. This will bolster your own confidence and undercut that of
your opponent.
iv. Try not to over-estimate your own weaknesses and pressures. Also, do not
ignore weaknesses and pressures associated with your opponent’s side of
the case.
b. Assumptions
i. Regarding your own position.
1. If they do “A”, I’ll do “B”.
2. Your own limits e.g. cap on amount to be mortgaged
ii. Regarding adversary’s situation.
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1. Try not to use your own value system when evaluating opponent’s
likely position. Instead, endeavor to really place yourself in your
opponent’s shoes.
c. Planning Strategy and Tactics
i. Carefully plan your desired methodology.
ii. Consider appropriate modifications to your plan that may be necessitated
by changed circumstances which may arise during the negotiations. (e.g.
overly generous first offer or unexpectedly large subsequent concession
by opponent).
d. Establishment of Aspiration Level
i. Seek a high, yet seemingly “reasonable” initial position that will not cause
opponent to lose all interest. Successful negotiators are frequently people
who are able to prepare for a negotiation by convincing themselves of the
reasonableness of a seemingly unreasonable position.
1. This bolsters their confidence when they begin the negotiation
process.
2. Such a confident manner often causes an uncertain opponent to
reconsider his/her evaluation of the dispute in favor of the
confident party.
ii. Establish “principled” position that can be defended “objectively” when
presented to an adversary.
1. Bolster your confidence while undercutting that of your opponent.
2. Explains reason for choosing position you selected.
3. This tactic frequently allows you to control the agenda by causing
your opponent to focus upon each segment of your position.
iii. Develop a bargaining strategy that will culminate into a “final offer” that
would be preferable to non-settlement.

Negotiation Preparation Form
1. Interests
a. Define your interests.
b. Prioritize your interests.
c. Weigh your interests.
d. Hypothesize about the other parties’ interests and priorities.
e. Brainstorm possible solutions.
f. Use joint interests and differences between the parties to improve the deal for
your client.
2. Outcome Goals
a. Define outcome goals and weigh them.
b. Hypothesize about the other side’s outcome goals and make optimizing tradeoffs.
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3. Power
a. Assess and develop an alternative to the final negotiated agreement.
b. Assess and diminish opponent’s alternative to the final negotiated agreement.
c. Consider your sources of power.
4. Persuasion
a. Develop fair principles and objective standards.
b. Develop “yes-able propositions”.
c. Develop illustrations for your interests.
d. Divulge research or evidence when appropriate to lower the other parties’
assessments of their position.
5. Develop a Negotiating Strategy
a. Develop a strategy for educating your client.
b. Develop a strategy for educating opposing client and counsel.
c. In narrowly competitive negotiations, develop a bidding strategy.
d. In negotiations involving many interests and issues, develop a strategy for
finding win-win solutions favorable to your client.

Negotiator Identities and Tone of Negotiations
1. Initial Exchange of Professional/Personal Information
a. Status Factors
i. Name of law firm or legal agency of participants.
1. Martindale
2. Local reputation
ii. Educational background.
iii. Professional name-dropping.
b. Experience Factors
i. General legal experience.
ii. Familiarity with areas relevant to present deal.
2. Establishing Tone of Negotiations—Aggressive vs. Cooperative
NEGOTIATING PATTERNS OF EXPERIENCED ATTORNEYS
60%
50%
40%
Effective

30%

Average

20%

Ineffective

10%
0%
Cooperative

Aggressive

No Pattern
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COOPERATIVE OBJECTIVES
Conduct self ethically
Maximize settlement for client
Get a fair settlement
Meet client’s needs

AGGRESSIVE OBJECTIVES
Maximize settlement for client
Obtain profitable fee for self
Outdo or outmaneuver opponent

COOPERATIVE TRAITS
Trustworthy, Ethical, Fair
Courteous, Personable, Tactful, Sincere

AGGRESSIVE TRAITS
Dominating, Forceful, Attacking
Careful about time & sequence of actions,
Rigid, Uncooperative
Gets to know opponent, disinterested in
needs of others
Unrealistic opening position
Clever
Uses threats
Reveals information gradually
Willing to stretch the facts

Fair-minded
Realistic opening position
Accurately evaluated case
Does not use threats
Willing to share information
Skillfully probed opponent’s position

Gerald R. Williams., A Lawyer’s Handbook for Effective Legal Negotiation, 11. (4th ed., 1992)
a. Aggressive Negotiators and How to Deal with One
i. Many attorneys have become so entranced by the “adversarial” nature of
the legal system that they tend to view all negotiations as “win-lose”
transactions.
ii. Aggressive attorneys tend to depersonalize bargaining interactions which
permits them to be more competitive (not better).
1. For example, an opposing counsel may use the technique of
addressing you as “Mr.” or “Ms.”, as opposed to your first name.
2. If opponent is depersonalizing the situation, try to establish a more
personal relationship.
a. Get on first name basis;
b. Use a warm handshake;
c. Maintain non-threatening eye contact;
d. Stay warm to make it more difficult for the opponent to use
inappropriate tactics.
iii. Meet every aggressive move with a counter-move (tit for tat)
iv. Create a positive negotiating climate.
1. Show empathy.
2. Acknowledge their point of view.
3. Be open to changing your mind if facts warrant.
4. Admit you may be wrong.
5. Promise to be fair.
6. Use consultation with client as a buffer.
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v. Never underestimate the possibility that the opponent is intentionally
trying to make you feel uncomfortable.
1. If you are negotiating in an opponent’s office, try to ascertain if the
opponent has created an uncomfortable atmosphere by placing you
in an artificially small or large chair, or by having your back
literally against the wall, or by placing themselves in a raised
position of dominance.
2. Home court advantage: Remember the story of Washington D.C.
When they set out to build Washington D.C., they set out to build a
place that would intimidate foreign heads of state. Politically,
Washington D.C. is considered the best home court advantage of
any nation.
b. Obnoxious Opponents
i. Self-control will always prevail.
ii. Usually someone who is obnoxious is unprepared, unsure of the value of
their case or knows he has a losing case.
iii. Adopt the position that you will not negotiate with this person so long as
the obnoxious tactics continue.
1. However, make contact occasionally to refresh them that they are
unprepared and create a cooperative atmosphere.
iv. Keep preparing for trial and keep opponent abreast that trial is ensuing.
v. Be patient. If the opponent is ineffective at negotiating, he/she is also
ineffective at trial. They will fear trial more than negotiation.
vi. RESULT: succumb to your suggestion of reasonable negotiations or will
farm out to a litigator.
c. Both Cooperative and Aggressive Negotiators Share the Following:
1. Prepared
2. Honest/Ethical
3. Adhere to customs and courtesies of the Bar
4. Perceptive; Skillful in reading cues
5. Satisfaction in using legal skills
6. Realistic, Reasonable, Analytical and Rational
7. Convincing
8. Effective Trial Attorney
9. Self-controlled

Negotiation Stages – Three Phases
1. Assessment Phase—Initial Review
a. Disclosure
i. Seek as much information from your opponent as possible, while being
careful not to inadvertently disclose information you wish to remain
confidential.
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ii. Decide what information you need to disclose to your opponent to
facilitate the negotiation process.
1. Keep answers to your opponent’s questions short to avoid
unintended verbal and nonverbal disclosures.
2. Information you provide in response to your opponent’s questions
will usually be perceived as more credible than information you
disclose in an unsolicited manner.
iii. Carefully phrase information seeking questions.
1. Narrowly-focused leading questions generally do not elicit new
information.
2. Broad, less directed and open-ended questions tend to elicit the
most new information.
3. Begin to narrow your questions during the final stages of the
information retrieval process.
b. Blocking Techniques
i. Use the following techniques to avoid disclosing information when your
opponent poses questions about sensitive topics.
1. Simply ignore the question and move on.
2. Answer only the beneficial parts and ignore the threatening
portions.
3. Over-answer the question.
a. Respond generally to a specific inquiry and specifically to a
general inquiry.
4. Answer a different question.
5. Answer your opponent’s question with a question of your own.
6. Rule the question improper or an inappropriate inquiry.
ii. Plan the use of blocking techniques in advance by assuming your
opponent will ask about your sensitive areas. This will most effectively
prevent unintended verbal and nonverbal admissions.
iii. Mix it up to keep your opponent on their toes.
iv. However, only use these techniques where necessary to protect crucial
information and to avoid the needless loss of credibility.
c. Initial Offer
i. Regardless of which party initiates the settlement process, it is beneficial
to attempt to induce your opponent to make the first offer. However, be
certain you have received an actual offer, since an outrageous proposal is
really the equivalent of no offer.
ii. The initial offer may also provide you with unanticipated information that
you can use to your advantage.
iii. The party who makes the first offer is likely to make the first concession.
The party who makes the initial concession tends to achieve less beneficial
results than their opponent.
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d. The Zone of Agreement:

Zone of Agreement

Willing to Take

Agreement

Willing to Give

e. Choice of Topics and Sequence of Presentation
i. Some negotiators begin with their most important topics to quickly
resolve the matter and diminish the anxiety they are experiencing
regarding the possibility of no settlement.
ii. Other negotiators begin with their least important items either intending
to make concessions on them in an effort to induce you to make
subsequent concession(s) on their major item(s) or for the purpose of
obtaining early psychological advantage by winning minor items while
creating a concession-oriented attitude in you.
f. Neutral Questions
i. It may be beneficial to ask relatively neutral questions for purposes of
ascertaining the underlying basics (assumptions, values, personal needs,
goals, etc.) for opponent’s stated positions.
ii. Explore relevant factual circumstances of the negotiations in an objective,
non-evaluative manner. If both sides can agree upon the underlying
factors in a non-threatening way, the probability of achieving successful
results increases substantially.
iii. Attempt to ascertain external pressures operating on your opponent and
his/her client, since such factors directly influence their assessment of the
situation.
iv. Specifically focus on the needs and interest of both sides, rather than
simply upon expresses positions.
1. Emphasis upon positions is more likely to generate conflict than the
explanation of needs and interests.
2. Remember that positions frequently reflect only some of the
underlying needs and interests. Discovery of undisclosed
motivational factors will often enhance the possibility of settlement
by allowing parties to explore unstated alternatives which may be
mutually beneficial.
a. For example, you may find that a plaintiff in a defamation
action seeking a substantial monetary sum would prefer to
obtain a retraction and public apology.
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2. Distributive Phase
a. Direct Competitive Phase—where each advocate will endeavor to obtain as
much from the opponent as possible. Negotiators should:
i. Plan a “concession plan” in advance (initial offer and counter-offer).
ii. Start from “principled” position to convey ultimate goals.
iii. Measure the gap between the parties’ positions.
iv. Make “principled” concessions instead of unexplainable jumps so that
you can convincingly explain why a particular concession is being made
and why a larger concession cannot now be provided.
v. Use of deadlines.
b. Characteristics of a Persuasive Argument
i. Even-handed and seemingly objective.
ii. Logical and orderly.
iii. Restated in different forms to enhance persuasiveness.
iv. Beyond what is obviously expected, forcing the opponent to reconsider
his/her perception of the matter.
c. Characteristics of Effective Threats
i. Fully understood by your opponent.
ii. Proportionate to the present situation (i.e. must be a believable alternative
to settlement).
iii. Supported by corroborative information.
iv. Affirmative promises are generally more effective and less disruptive than
negative threats (“If you do this, I’ll do __”). Yet negative threats are
remembered more than affirmative promises.
v. Never issue an ultimatum that you are not prepared to effectuate if
necessary.
d. Consequences of Settlement or Non-Settlement
i. What is the likely outcome without settlement?
1. Look at the transactional and psychological costs to your own side,
as well as the opposing side.
ii. Total monetary and emotional costs of settlement.
iii. Impact on possible future dealings between parties.
3. Negotiating Games/Techniques
a. Negotiation games often take the form of a psychological ploy to make an
opponent respond in a beneficial way that is not based on wholly rational
consideration. Recognition is crucial to gamesmanship. Negotiators should try
to be aware of the types of games frequently played during negotiations. Once an
attempted technique is recognized, a negotiator can minimize its psychological
impact.
b. Psychological Entrapment: do not get so caught up in the game that you stray
from your goals. Recognize a losing battle and minimize potential loss. Most
often there is an alternative to “no settlement.” Don’t be afraid not to settle.
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c. Use of Settlement Brochure
i. Preparation of a written document, with pictures if appropriate, to enable
a party to establish a highly-principled initial position in order to bolster
own confidence and to force opponent to argue from this document.
d. Anger
i. Real anger is a sign of a loss of control which can cause mistakes.
ii. Feigned anger can convince your opponent of your seriousness and may
frighten him/her sufficiently to induce reconsideration of a position.
iii. Counter – measures:
1. Observe your angry opponent for helpful clues which may be
inadvertently disclosed.
2. Respond in an open manner that will embarrass opponent.
3. Respond in kind or terminate the session unless they calm down.
e. Lack of Authorization
i. An opponent may claim that any tentative agreement must be approved
by an absent principal who has final authority over the situation. This
allows your opponent to obtain a psychological commitment from you to
settle and he/she may thereafter modify due to “unexpected” demands of
the principal.
ii. If your opponent lacks authority to bind his/her side, put yourself in the
same position or refuse to negotiate until the person with final authority
can participate.
iii. Suggest that the client be contacted, then and there, to modify
authorization limit.
f. Large Initial Offer/Demand
i. Gives you a high goal and forces your opponent to re-analyze their
position.
ii. Careful, if it is unreasonable you may turn your opponent off to the
possibility of settlement or cause yourself to retreat in an uncontrolled
fashion.
iii. Counter-measures:
1. Recognize that a truly unreasonable initial position does not
constitute a real “first offer”. You may want to refuse to state your
own initial offer until some meaningful offer is presented to you.
2. You may decide to respond with an equally outrageous position.
g. Boulwarism
i. Presenting your best offer at the outset. Explain to your opponent that you
do not wish to engage in the usual auction bargaining because this is all
you are willing to offer.
ii. There few situations where this is appropriate. It may be effective against
a weak opponent, but it entails a substantial risk that your opponent will
react negatively no matter how reasonable your offer is.
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h. “If It Weren’t For You”
i. A party claims to have been forced into his/her present unreasonable
posture by opponent’s previous unfair actions. This is a guilt measure.
Use it, but do not fall for it.
ii. Apologize if you go too far. This is not personal! Separate the person from
the transaction.
i. False Demands
i. If made with respect to items your opponent really desires, can greatly
strengthen your position by enabling you to make seemingly generous
concessions later in return for items you want.
ii. There is a risk that your opponent may call your bluff by conceding items
to you or your opponent will discover you are being untruthful with
respect to these items and will distrust your other claims.
j. Use of Consecutive Concessions
i. Don’t be overly impressed with the number of concessions made. Quality
vs. quantity. Unless opponent has lost control and is retreating in a
reckless manner, do not reciprocate to their extent.
ii. Be suspicious of an opponent who emphasizes his/her consecutive
concessions, since a truly disconcerted negotiator generally does not keep
track of the consecutive concessions they have made.
k. “I’ve Got You, You S.O.B.”
i. One party seizes upon opponent’s seemingly small transgression in an
effort to create needless guilt and anxiety, thus weakening opponent’s
resolve.
ii. Examples of this include unwarranted emphasis on the fact that the
opponent was slightly late, or a complaint about some unimportant
mistake.
iii. It is best to apologize preemptively and ignore such matters.
l. Alleged Expertise
i. Over-emphasis of one’s alleged expertise regarding small details to
establish that person’s preparedness and superior position.
ii. Counter this by praising your opponent’s preparations and shifting the
discussion to more important items.
m. “So What” or Feigned Boredom/Disinterest
i. An attempt to undercut your position. If your concession is really worth
little to your opponent, then he/she should not mind if you withdraw it in
exchange for some other concession.
ii. If you use it, it is an attempt to detract from an opponent’s recent
concession by representing it as either relatively unimportant or
something which should have been granted at the beginning.
n. “Mutt and Jeff” or “Good Cop, Bad Cop”
i. Situation where your “reasonable” opponent sympathizes with your
“generous” concessions, but emphasizes a need for greater concessions by
you in order to satisfy his/her “unreasonable partner or client”.
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ii. Essentially, it is good cop/bad cop. However, you never directly deal with
bad cop (he may be imaginary). If he does exist, satisfy the good cop and
make it his problem to deal with the unreasonableness of his partner or
client. It doesn’t have to be your problem.
4. Integrative Phase (Cooperative Bargaining)
a. When a tentative settlement is first achieved, it is often advantageous to explore
alternative trade-offs that might enhance the interests on both sides.
i. After the stress of the competitive phase you may want to immediately
memorialize your tentative agreement. However, you should at least
briefly explore several alternative proposals which might prove to be
mutually more advantageous and which were ignored during the
pressure of the competitive phase.
1. Example: an additional year to the contract.
ii. Remember that even this phase of the bargaining process continues to
have a competitive aspect.
b. Be certain that your opponent recognizes you are engaged in “cooperative
bargaining” at the conclusion of the competitive phase. If he/she does not realize
that you are simply exploring possible alternatives, claims of bad faith or deceit
may arise.

Negotiation Issues
1. Specific Negotiation Issues
a. Beginning Litigation Settlement Discussions
i. You may choose to get in touch with your opponent and directly raise the
topic of settlement. This may be interpreted as a sign of over-eagerness,
but if done in a forthright and professional manner, it usually should not
weaken your position since it is generally recognized that most litigation
cases will be settled.
ii. There are also several ways to approach the topic of settlement indirectly:
1. Get in touch with opposing counsel to discuss some specific aspect
of the case, such as discovery procedures, and casually attempt to
elicit what your opponent really expects.
2. Call your opponent during the lunch hour and tell his/her
secretary that you want to discuss the case in question. Your
opponent will often return your call and immediately begin
discussion of the case as if he/she had originated the settlement
talks.
a. To counter the use of this tactic, an attorney who receives
such a message should simply return the phone call and ask
opposing counsel what he/she wishes to discuss.
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b. Client Presence During Negotiation Sessions
i. Having a client present at negotiations can limit certain strategies. They
may make unintended verbal and nonverbal disclosures if allowed to
participate in negotiation talks.
ii. If the client insists on being present, he/she should be carefully prepped
beforehand.
1. Instruct them to only speak when asked to by yourself or upon
your cue.
2. Caution them against nonverbal disclosures.
iii. If you keep your client informed throughout the negotiation process, you
may not have the issue of a client insisting on being present during
negotiations.
c. Weak Party’s Enhancement of Bargaining Position
i. A weak position may be strengthened if it is made inflexible, preventing
your bargaining agent from accepting less than an established minimum.
1. This may be done by endowing the negotiator with very limited
authority
2. Also, the negotiator can limit his/her own flexibility by convincing
his/her own principal that anything less than a beneficial
minimum settlement would be “unreasonable”.
ii. Once negotiations have begun, you may be able to strengthen your
position by tying a weak item to an item of real importance to your
opponent. Therefore, he/she must be generous about your demand in
order to obtain his/hers.
iii. If there is a continuing symbiotic relationship, such as labor-management,
you may be able to threaten the opposing party with mutual destruction if
the settlement is too unfair to your side.
d. Confronting Opponent’s Inflexibility
i. If your opponent is committed to a position unfavorable to you, it is
preferable not to challenge it directly but to use a “face saving” approach.
1. Focus upon opponent's expressed needs and interests instead of
directly upon stated position, and endeavor to convince opponent
to reassess his/her position in light of non-threatening
needs/interests analysis.
2. Explore creative alternatives which might prove to be mutually
beneficial. Emphasize areas of joint interest, rather than areas of
disagreement.
e. Telephone Negotiations
i. Parties increasingly settle matters via the telephone instead of in person.
Remember that basic negotiation principles still apply.
ii. Although the phone may restrict one’s ability to “read” opponent’s
nonverbal signals, those clues may still be obtained from voice tone,
pauses, etc. Be aware that you may also give off nonverbal signals that
may help your opponent obtain important information.
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iii. Plan your negotiating strategy carefully in advance. If your opponent calls
you unexpectedly when you are not prepared to discuss the case, do not
hesitate to reply that you are busy and will return the call—when you are
fully prepared to negotiate.
f. Opponent Not Seriously Endeavoring to Convince Own Client
i. You may wish to arrange a meeting which will be attended by your
opponent and his/her client (e.g., deposition). Although you cannot
ethically communicate directly with that client, you can discuss your offer
with his/her counsel in their presence, carefully explaining the reasonable
basis for your position.
g. Pre-Trial Settlement Conferences
i. Many courts now require pre-trial settlement conferences for all cases. The
clients themselves are usually expected to be present. Never make the
mistake of attending such a conference unprepared, since this may create
false confidence in your opponent and will inhibit the ability of the judge
to understand the case.
ii. Also prepare your client for what is likely to occur at the session, so that
he/she will understand the role being performed by the judge and will
not be unduly surprised by conference developments.
h. Client Acceptance of Settlement Offer Over Advice of Counsel
i. The pressures of litigation are such that clients occasionally accept
settlements despite the contrary advice of their counsel. Since it is their
case, they certainly possess this prerogative.
ii. To protect yourself against a possible malpractice suit should such a client
subsequently decide that he/she could have done better, you may wish to
communicate to your client, in writing, the reasons you think the
settlement offer should be rejected at the time your client accepts the
opponent's offer. A few attorneys even record, with their client's consent,
their reasons for recommending that the proposed offer be rejected.

Ethical Obligations
The New York Rules of Professional Conduct were promulgated as Joint Rules of the
Appellate Divisions of the Supreme Court, effective April 1, 2009. They supersede the
Disciplinary Rules of the Code of Professional Responsibility.
You should keep in mind the following Rules and ethical obligations when
participating in negotiations:
Rule 1.4 of the Rules of Professional Conduct: Communication
(a) A lawyer shall:
(1) promptly inform the client of:
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(i)

any decision or circumstance with respect to which the client’s
informed consent, as defined in Rule 1.0(j), is required by these
Rules;
(ii)
any information required by court rule or other law to be
communicated to a client; and
(iii) material developments in the matter including settlement or plea
offers.
(2) reasonably consult with the client about the means by which the client’s
objectives are to be accomplished;
(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with a client’s reasonable requests for information; and
(5) consult with the client about any relevant limitation on the lawyer’s conduct
when the lawyer knows that the client expects assistance not permitted by these
Rules or other law.
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.
Rule 2.1 of the Rules of Professional Conduct: Advisor
In representing a client, a lawyer shall exercise independent professional judgment and
render candid advice. In rendering advice, a lawyer may refer not only to law but to other
considerations such as moral, economic, social, psychological, and political factors that may be
relevant to the client’s situation.
Rule 4.1 of the Rules of Professional Conduct: Truthfulness In Statements to Others
In the course of representing a client, a lawyer shall not knowingly make a false
statement of fact or law to a third person.
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BRIDGE-THE-GAP
ENVIRONMENTAL L AW:

Speaker: Frederick Eisenbud, Esq.

Frederick Eisenbud, Of Counsel
Campolo, Middleton & McCormick, LLP
4175 Veterans Memorial Highway/Suite 400
Ronkonkoma, New York 11779
feisenbud@cmmllp.com
(631) 738-9100
Frederick Eisenbud leads the firm’s Environmental & Land Use practice. Fred handles
environmental and related legal disputes including cost recovery litigation (i.e., who
pays for a cleanup?), State Environmental Quality Review Act (SEQRA) issues, defense
of administrative charges (EPA/DEC/Health Departments), help obtaining administrative
permits, challenges to administrative and municipal determinations via Article 78
petitions, environmental insurance claims, and environmental crimes defense. He also
assists potential purchasers of contaminated Brownfield sites to resolve various
environmental challenges that may arise in commercial real estate transactions,
including Brownfields applications, environmental cleanup, preparing and recording
environmental easements, and assessing whether one or more third parties may be
liable for contribution claims to help pay for environmental investigations and
remediations. Fred’s practice also includes the representation of clients before Zoning
Boards of Appeal, Planning Boards, and Town and Village Boards with regard to
subdivisions, variances, and special use permits.
Prior to joining Campolo Middleton in May 2015, Fred was the principal of the Law
Office of Frederick Eisenbud in Commack, New York, where he focused on providing
responsive, smart and cost-effective solutions for the environmental law and litigation
concerns of individuals, companies, municipalities, and community groups.

Fred has a depth of experience that provides him with a comprehensive understanding
of environmental law. In 1968, he joined the Peace Corps as a volunteer in Liberia. For
three years, he taught fifth and sixth grades in all subjects, and pre-schoolers to speak
English, in Jondu, a remote village that lacked electricity, running water, and
stores. Initially lacking resources, Fred wrote his own science, health, and history
books, and recorded stories told by his students which he typed and used to teach
reading. During a visit to the States after his second year as a Peace Corps volunteer,
he gave slide shows and lectures at a number of elementary schools in exchange for
schoolbooks which were no longer being used. Combined with other books he was
able to get from U.S. A.I.D., by the time he left Liberia in December 1971, Fred had
obtained a book for every student, in every grade, in every subject in the Jondu
Elementary School.
From February to August 1972, Fred worked for Environmental Analysts, Inc., an
environmental consulting firm in Garden City. Well before it became the norm to
prepare environmental impact statements, Fred helped prepare assessments of local
conditions where the firm’s clients proposed to construct major projects.
After graduating with distinction from Hofstra Law School in 1975, and serving as Editorin-Chief of the Hofstra Law Review, Fred was appointed by the United States Attorney
General to the Honor Law Graduate Program at the Department of Justice in
Washington, D.C. Fred was assigned to the Criminal Division, Appellate Section, of the
Department. He wrote and argued appeals from cases arising out of Strike Forces in
five different federal circuits, prepared memoranda in opposition to petitions for writs of
certiorari to the United States Supreme Court, and assisted in the preparation of a
number of briefs to the Supreme Court in cases that were accepted for review.
From 1978 until 1987, Fred was an Assistant District Attorney in Suffolk County. He
served in the Appeals Bureau, Felony Trial Bureau, Grand Jury Bureau, and Special
Investigation Unit before he started and became the Chief of the Environmental Crime
Unit. From 1984 until 1987, Fred was the only Assistant District Attorney in the state
who investigated and prosecuted environmental crimes on a full-time basis. During that
time, he obtained the first two jail sentences arising out of environmental crimes in the
State’s history, and the Environmental Crime Unit had more convictions than the
Attorney General’s Office had in the rest of the state combined.

Fred left the D.A.’s office in 1987 for the Suffolk County Attorney’s Office, where he
became Deputy Chief of the Federal and Civil Litigation Bureau, and served as Counsel
to the Suffolk County Board of Health during a time when it was endeavoring to
strengthen its ground water protection regulations.
After three years, Fred left the County for private practice, focusing on environmental
and municipal litigation, both with a Melville firm and with his own firm, the Law Office of
Frederick Eisenbud.
Fred has achieved Martindale-Hubbell’s AV Preeminent Rating based on review of his
peers.
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A.

OVERVIEW OF ENVIRONMENTAL REGULATION

The focus of this presentation is on the interplay between environmental laws and
regulations and the purchase, sale or use of real property. Property owners must be aware
that there are multiple layers of laws and regulations which exist to protect the
environment and which, therefore, may affect the property owner’s ability to achieve his
or her goals. Federal, state and local governments each exercise jurisdiction over the
development of land and impose environmental review and permitting requirements. A
good practitioner must be aware of these and make sure that all relevant issues are
identified and addressed and that the costs of review and compliance are taken into
account at the outset. Failure to do so will, at best, delay, and at worst, completely scuttle
the project.
Some laws and regulations, such as those intended to protect wetlands, may
preclude development altogether. Others require prior permit approval before a use may
be lawfully undertaken. When property is impaired due to the presence of hazardous
substances, other laws and regulations seek to impose liability for cleanups.
For those who want detailed information on specific federal, state and local
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environmental laws and regulations, there is no better place to start than the Internet.
Both the EPA (www.epa.gov) and the NYS DEC (www.dec.state.ny.us) maintain
superb websites that provide information about all regulatory programs falling within
their respective jurisdictions. In addition, county and municipal planning, health, and
environmental department staff should be consulted for local permitting information.
The broad range of environmental regulation is beyond the scope of this segment
of the program. Instead, we will focus on how you can identify problems such as leasing
or purchasing property that cannot be used for the purpose intended or which may carry
obligations beyond the financial means of the client.
B.

POTENTIAL LIABILITY FOR HAZARDOUS WASTE
PETROLEUM ON OR EMANATING FROM THE PROPERTY

AND

A quick review of two statutes, one federal, and one state, will suffice to
alert you to general concerns involving contaminated or potentially contaminated
property.

The federal statute is the Comprehensive Environmental Response,

Compensation, and Liability Act of 1980 (CERCLA), 42 U.S.C.S. § 9601, et seq., and the
state statute is NYS Navigation Law Article 12.
I. CERCLA
CERCLA, enacted in 1980 in the closing months of the 96th Congress, was a
legislative response to the growing problem of toxic industrial wastes which had
contaminated the land and water resources of American towns and cities. It was an
"attempt to create a coherent response to the dual problem of emergency response to
releases of toxic chemicals into the environment, and short- and long-term response to the
presence of toxic wastes in existing dump-sites, many of which had been abandoned by
2

parties who could not be held legally or financially responsible for clean-up.” 2
CERCLA established a fund (quickly labeled "Superfund") to cover "clean-up
costs if a site is abandoned, if the responsible party eludes detection, or if private
resources are inadequate.”3 If the site constitutes an imminent and substantial danger to
public health or welfare or the environment, the Environmental Protection Agency (EPA)
4

may use the Superfund to undertake a response action directly, or it may seek an
injunction in federal district court to force a responsible party to clean up the site. 5
Otherwise, Superfund resources can be used to pay for remedial actions conducted by the
EPA directly, but only if the state where the site is located agrees to assume certain
responsibilities, including sharing of the costs of the remedial action and future
maintenance.6 The President may also enter into a contract or cooperative agreement
with a state or political subdivision to take necessary remedial actions in accordance with
the criteria and priorities established by 42 U.S.C. § 9605(8) [CERCLA §105(8)].
CERCLA Section 105 requires the President to prepare a National Contingency Plan
(NCP) that establishes procedures and standards for responding to releases of hazardous
substances, and further requires that a National Priority List (NPL) be created from the

2 City of New York v. Exxon Corp., 633 F. Supp. 609, 613 (S.D.N.Y. 1986).
3 New York v. Shore Realty Corp., 759 F.2d 1032, 1041 (2d Cir. 1985).
4 42 U.S.C. 9604(c)(1); CERCLA 104(c)(1).
5 42 U.S.C. 9606(a); CERCLA 106(a).
6 This can range from 10 percent of costs to at least 50 percent where the state or political
subdivision owns the facility. 42 U.S.C. 9604(c)(3); CERCLA 104(c)(3).
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known sites where remedial action is necessary. 7
In addition to governmental response costs, the Superfund may pay any claim for
necessary costs "incurred by any other person" as a result of carrying out the NCP,8 or a
claim by the President or by a state for damage to natural resources within its
jurisdiction.9 No claim against the Superfund may be asserted unless first presented to a
potentially responsible party (“PRP”), with a demand for payment. This is known as a
cost recovery claim under 42 U.S.C. § 9607 [CERCLA § 107]. If a claim is not satisfied
within sixty days, the claimant may elect to commence a court action against the PRP or
may present a claim to the Fund for payment. 10 Upon payment of any claim by the Fund,
the rights of the claimant against any PRP are subrogated to the United States
Government.11 A party may also bring a private cost recovery actions for cleanup of sites
that are not on the NPL, as long as it makes no claim against the Fund. 12
CERCLA provides for strict liability for responsible parties13 and, until recently,

7 See e.g. U.S. Magnesium, LLC v. EPA, 2011 WL 117063 (CA D.C., Jan. 14, 2011)(explaining the NPL
as a list of places commonly known as superfund sites, considered national priorities for
environmental remediation because of known or threatened releases of hazardous substances).
8 42 U.S.C. 9611(a)(2); CERCLA 111(a)(2).
9 42 U.S.C. 9611(a)(3) and (b) CERCLA 111(a)(3).
10 42 U.S.C. 9612(a); CERCLA 112(a).
11 42 U.S.C. 9612(c)(1); CERCLA 112(c)(1).
12

See EPA ruling at 55 Fed. Reg. 8666, 8793 n.29 (1990) ; U.S. v. A & N Cleaners and

Launderers, 854 F. Supp. 229 (S.D.N.Y. 1994).

13 New York v. Shore Realty, supra, 759 F.2d at 1042; HLP Properties v. Consolidated Edison
Company of New York, 2014 U.S. Dist. LEXIS 163336
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most courts have concluded that liability should be joint and several. This means that
PRPs were held liable for 100% of the response costs, regardless of whether they had
caused 100% of the harm. In order to help share this burden, such defendants generally
seek contribution from other parties, who may also have caused the contamination.
Settlement agreements and court judgments then divide the total cost among these parties
according to various equitable factors in a process known as “allocation”. 14
The Supreme Court’s 2009 decision in Burlington Northern & Santa Fe Ry. Co. v.
United States,15 has legitimized a different approach and potentially changed the
CERCLA litigation dynamic.16 Based on the common law principle that, “[W]hen two or
more persons acting independently cause a distinct or single harm for which there is a
reasonable basis for division according to the contribution of each, each is subject to
liability only for the portion of the total harm that he has himself caused,” 17 the Court
agreed that, in appropriate cases, the cost should be apportioned, based on a factual
inquiry into the responsibility of each party for the harm. Although the factors and

14 See e.g., Niagara Mohawk Power Corp. v. Chevron USA, 596 F.3d 112 (2d Cir. 2010)(addressing
settlement under Section 113); see also, Agere Systems Inc. v. Advanced Environ. Tech. Corp., 602
F.3d 203 (3d Cir. 2010); U.S. v. Inwood Assoc. LLP, 330 Fed. Supp. 2d 213 (E.D.N.Y. 2004).
15 129 S.Ct. 1870 (May 4, 2009).
See APL Co. Pte. Ltd. v. Kemira Water Solutions, Inc., 999 F. Supp. 2d 590 (SDNY
2014) for differences between the “divisibility doctrine” and equitable contribution
pursuant to 42 USC 9613(f)(1); see also N.Y. v. Next Millennium Realty, 160 F.
Supp. 3d 485 (E.D.N.Y. 2016) (providing an explanation of the “divisibility doctrine”).
16

.

17 Restatement (Second) of Torts §433A; United States v. Monsanto Co., 858 F.2d 160, 171 (4th Cir.
1988), cert. denied, 109 S. Ct. 3156 (1989).
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mathematical calculations used by the lower court in the Burlington case are dubious, the
principle of divisible harm and apportionment of response costs has important
implications for owners and purchasers of contaminated property. 18 In order to aid in any
future dispute or litigation involving contamination for liability, it has become more
important than ever to create and maintain a clear and detailed record of the ownership
history of the property, the type and extent of past spills or discharges of hazardous
substances, and the baseline environmental conditions upon purchase (discussed below).
Furthermore, it is important to remember that the apportionment analysis allows for
responsible parties to only pay their share of the costs, such that there may be
unrecoverable costs due to the existence of judgment-proof responsible parties. Such
costs are also known as “orphan shares”.19 A property owner or buyer would be well
advised in gathering and documenting as much information as possible about the
contamination that may be due to the activities of such judgment-proof parties, in order to
use it at a later point to lower its own share of the costs.20
Consistency with the National Contingency Plan
Whether the costs incurred are recoverable turns on whether they are consistent

19 See e.g., Lyondell Chemical Co. v. Occidental Chemical Corp., 608 F.3d 284 (5th Cir. 2010)
(defining “orphan share” as “the liability attributable to a party who is insolvent, cannot be located
or cannot be identifies” and where district court did not abuse its discretion in declining to apply
orphan share doctrine to theoretical possibility).
20 Lectures by Walter Mugdan, Esq., Director, Emergency & Remedial Response Division, U.S. EPA
Region 2 and David Freeman, Esq., at the New York State Bar’s Annual Meeting of the Environmental
Committee, January 29, 2009.
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with the NCP.21 Response costs incurred by the government must be “not inconsistent
with” the NCP, while response costs incurred by private parties must be “consistent”
with the NCP.22 This is a question of fact to be determined at trial upon the merits.
Generally, response costs are liberally construed under CERCLA.23 In determining
whether costs are "necessary," the focus is "not on whether a party has a business or other

Commented [LAM1]: Next Millennium Realty, 160 F. Supp. 3d
at 510 (citing W.R. Grace & Co. v. Zotos Int'l, Inc., 559
F.3d 85, 92 (2d Cir. 2009))

motive for cleaning up the property, but on whether there is a threat to human health or
the environment and whether the response action is addressed to that threat." 24
"Necessary costs” include not only the cost of actual cleanup, but also the costs for
investigation, planning, and remedial design.25 Where a CERCLA response action
involves a state environmental agency charged with approving cleanup plans and
monitoring the remediation process, the NCP consistency requirement is satisfied. 26 In
New York, a cleanup done under DEC oversight must, by regulation, be consistent with
the NCP. More information about the NCP can be found on the EPA website. 27

21 New York v. Shore Realty Corp., supra, 759 F.2d at 1046-48; City of New York v. Exxon Corp.,
supra, 633 F. Supp. at 616-617; Pinhole Point Properties, Inc. v. Bethlehem Steel Corp., 596 F. Supp.
283 (N.D. Cal.1984); 42 U.S.C. 9607(a)(1-4)(A and B); CERCLA 107(a)(1-4)(A and B).
22

CERCLA §107(a)(4), 42 U.S.C. § 9607(a)(4); State of New York v. Adamowicz, 932 F. Supp. 2d 340
(E.D.N.Y. 2013).
23
Next Millennium Realty, 160 F. Supp. 3d at 510 (citing W.R. Grace & Co. v. Zotos Int'l, Inc., 559 F.3d
85, 92 (2d Cir. 2009)).
24
MPM Silicones, LLC v. Union Carbide Corp., 2016 WL 3962630, 23 (N.D.N.Y. 2016) (quoting APL
Co. Pte. Ltd. v. Kemira Water Solutions, Inc., 999 F. Supp. 2d 590 (SDNY 2014).
25
N.Y.S. Elec. & Gas Corp. v. FirstEnergy Corp., 808 F. Supp. 2d 417, 522 (N.D.N.Y. 2011).

26 Pfohl Brothers v. Browning-Ferris Industries of New York, Inc., 2004 WL 941816 (WDNY 2004);
APL Co. Pte.., Ltd. v. Kemira, supra .
27 Yankee Gas Services Co. v. UGI Utilities Inc., 428 Fed.Appx. 18 (2d Cir. 2011) summarizes caselaw
definitions for this category. See also Next Millennium Realty LLC v. The Estate of Jerry Spiegel, 2014 US
Dist. LEXIS 150582 for discussion of owner-lessee relationship and liabilities.
27

http://www2.epa.gov/emergency-response/national-oil-and-hazardous-substances-pollutioncontingency-plan-ncp-overview
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Who is a PRP?
Section 107 of CERCLA lists four classes of persons liable for response costs and
damages to natural resources arising out of the presence of hazardous substances at a
facility: (1) the owner and operator of the facility; (2) any person who at the time of
disposal of any hazardous substances owned or operated the facility where the hazardous
substances were disposed of; (3) any generator of hazardous substances present at the
facility who arranged for disposal or treatment of hazardous substances at a facility
owned or operated by a person other than the generator; and (4) any transporter who
brought hazardous substances to a facility selected by the transporter from which there is
a release or a threatened release that causes the incurrence of response costs.28

28 42 U.S.C. 9607(a)(1-4); CERCLA 107(a)(1-4); see California Dept. of Toxic Substances

Control v.

Hearthside Residential Corp., 613 F.3d 910 (9th Cir. July 22, 2010); Niagara Mohawk Power Corp. v.
Jones Chem., Inc., 315 F.3d 171, 178 (2d Cir. 2003); see also, Emerson Enterprises, LLC v. Kenneth
Crosby New York, LLC, 2009 WL 3190445 (W.D. N.Y. April 21, 2009)(In order to establish liability
under CERCLA, a plaintiff must make a prima facie showing that includes evidence that the
defendant is a responsible party. CERCLA imposes liability on four classes of persons, including “any
person who at the time of disposal of any hazardous substance owned or operated any facility at
which such hazardous substances were disposed of [.]” 42 U.S.C. § 9607(a)(2) (emphasis added).
“Disposal” in turn “means the discharge, deposit, injection, dumping, spilling, leaking, or placing” of
contaminants into the surrounding environment. 42 U.S.C. § 6903(3)(emphasis added); 42 U.S.C. §
9601(29) (adopting definition of “disposal,” for the purposes of CERCLA, from 42 U.S.C. § 6903(3)).*9
Niagara Mohawk Power Corp. v. Jones Chemical Inc., 315 F.3d 171, 178 (2d Cir.2003). Disposal does
not “refer to the gradual spreading of hazardous chemicals already in the ground,” and therefore,
“prior owners and operators of a site are not liable under CERCLA for mere passive migration.” ABB
Indus. Systems, Inc. v. Prime Technology, Inc., 120 F.3d at 358-359 (citation omitted). “Hazardous
substances” under CERCLA are listed at 40 C.F.R. § 302.4, and include PCBs, 1,1,1-TCA
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Burden of Proof
As seen from the above definition, the statute casts a wide net. The categories are
broadly interpreted by the courts. Even if there are ambiguities, they are required to
“construe the statue liberally” in lightof CERCLA’s expansive, remedial purpose.”

29

The passage of time and the difficulty of collecting direct evidence of polluting activities
does not always create a safe haven for PRPs. CERCLA liability may be inferred from
the totality of the circumstances as opposed to direct evidence. Indeed, “”there is nothing
objectionable in basing CERCLA findings solely on circumstantial evidence, especially
where the passage of time has made direct evidence difficult or impossible to obtain.” In
addition, a party seeking contribution under CECLA need not establish the precise
amount of hazardous material discharged or prove that a specific defendant’s waste
caused incurrence of cleanup costs. Nonetheless, a CERCLA plaintiff must still establish
that the defendant deposited hazardous waste at the site in question.30

These broad

criteria are often used in cost recovery actions following the remediation of municipal
landfills, where multiple PRPs are available as potential defendants.
[trichloroethane] and acetone. However, “[p]etroleum and petroleum products are explicitly
excluded from the definition of hazardous substances under CERCLA.” In re Methyl Tertiary Butyl
Ether (“MTBE”) Products Liability Litigation, Master File No. 1:00-1898, MDL No. 1358(SAS), No. M2188, 2008 WL 2676278 at *3 (S.D.N.Y. Jul. 8, 2008) (citing 42 U.S.C. § 9601(14)).
29 Schiavone v. Pearce, 79 F.3d 248, 253 (2d Cir. 1996).
30

See e.g. Fitzgibbons v. City of Oswego, 2011 U.S. Dist. LEXIS 143772 (N.D.N.Y. 2011)

(citing DVL, Inc. v. Gen. Elec. Co., 811 F. Supp. 2d 579, 2010 U.S. Dist. LEXIS 128810, 2010

WL 5067620, 12 (N.D.N.Y.) and Niagara Mohawk Power Corp.v. Chevron USA Inc., 596 F.3d
112, 130 (2d Cir. 2010)).
9

Personal Liability
Traditional concepts of limited liability associated with corporate ownership will
not necessarily protect an owner or operator who finds himself defending against a
CERCLA action.

Where a corporate officer has taken an active hand in the operation of

the facility, the officer may be held personally liable for remediation of harm arising from
the release of hazardous substances as an operator of the facility without piercing the
corporate veil.31 With regard to “operator” liability, the Supreme Court has ruled that, to
"operate" a facility “ordinarily means to direct the workings of, manage, or conduct the
affairs of the facility. To sharpen the definition for purposes of CERCLA's concern with
environmental contamination, an operator must manage, direct, or conduct operations
specifically related to the leakage or disposal of hazardous waste, or decisions about
compliance with environmental regulations.”32 In practice, the government usually names
the main shareholder of a corporation in a cost recovery action. While not always justified,
the spector of personal liability provides incentive for settlement.

31 See New York v. Shore Realty Corp., 759 F.2d 1032, 1048-49 (2d Cir. 1985); United States v.
Mirabile, 23 Envtl. Rep. Cas. (BNA) 1510 (E.D. Pa. 1985) and cases cited therein; Matter of Supreme
Energy, LLC v. Martens, 42 N.Y.S.3d 454 (3d Dept. 2016); see, also, Rich, “Personal Liability For
Hazardous Waste Cleanup: An Examination of CERCLA Section 107, 13 B.C. Envtl. Aff. L. Rev. 643
(1986); Note, “Liability of Parent Corporations for Hazardous Waste Cleanup and Damages,” 99 Harv.
L. Rev. 986 (1986).
32 United States v. Bestfoods, 524 U.S. 51; 118 S. Ct. 1876 (1998); City of New York v. New York
Cross Harbor Railroad Terminal Corp., 2006 WL 140555 (EDNY); Booth Oil Site Administrative Group
v. Safety-Kleen Corporation, 532 F.Supp.2d 477 (WDNY 2007); Ceramicas Industriales, S.A. v.
Metropoloitan Life Ins. Co., 2009 WL 331262 (S.D.N.Y.); APL Co. PTE. Ltd., v. Kemira Water Solutions,
Inc., 11 Civ. 1686 (KBF) (decided Aug. 22, 2012).
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Defenses to CERCLA Liability
CERCLA provides for only three defenses to Section 107 liability. Pursuant to 42
U.S.C. 9607(b) (CERCLA §107(b)), there is no liability if a person otherwise liable can
establish by a preponderance of the evidence that the release or threat of release of a
hazardous substance and the damages resulting therefrom were caused solely by: (1) an
act of God; (2) an act of war33; (3) an act or omission of a third party other than an
employee or agent of the defendant, or than one whose act or omission occurs in
connection with a contractual relationship, existing directly or indirectly, with the
defendant ..., if the defendant establishes by a preponderance of the evidence that (a) he
exercised due care with respect to the hazardous substance concerned, taking into
consideration the characteristics of such hazardous substance, in light of all relevant facts
and circumstances34, and (b) he took precautions against foreseeable acts or omissions of
any such third party and the consequences that could foreseeably result from such acts or
omissions35; or any combination of the foregoing paragraphs.
(1)

SARA (“Superfund Amendment Reauthorization Act of 1986”):

From the perspective of the purchaser of real property, one of the more significant
amendments to CERCLA enacted by Congress through SARA was the adoption of an

Cedar & Washington Assoc. LLC v. Port Authority of N.Y. and N.J., 751 F.3d 86 (2d
Cir. 2014) (Sept. 11th events was an “act of war” – defense to CERCLA claim).
33

34

New York v. Adamowicz, 609 Fed. Appx. 19 (2d Cir. 2015); New York State Electric and Gas
Corp. v. First Energy Corp., 766 F.3d 212 (2d Cir. 2014) (holding that the third-party defense is
forfeited where defendant caused two-year delay in cleanup).
35

The Town of New Windsor v. Tesa Tuck Inc., 935 F. Supp. 310, 312 (S.D.N.Y.
1996); MPM Silicones, LLC v. Union Carbide Corp., 2016 U.S. Dist. LEXIS 98535,
89 (N.D.N.Y. 2016).
11

innocent owner or operator defense to the strict liability provisions of Section 107.
Rather than amend the affirmative defenses found in CERCLA Section 107(b), however,
Congress accomplished its purpose by adding to CERCLA Section 101 a definition of
"contractual relationship" within the meaning of the third affirmative defense set out in
Section 107(b). Thus, pursuant to 42 U.S.C. § 9601(35)(A); SARA 101(f), "contractual
relationship" includes, but is not limited to: land contracts, deeds or other instruments
transferring title or possession, unless the real property on which the facility concerned is
located was acquired by the defendant after the disposal or placement of the hazardous
substance on, in, or at the facility, and one or more of the circumstances described in
clause (i), (ii) or (iii) is also established by the defendant by a preponderance of the
evidence:
(i)

At the time the defendant acquired the facility, the defendant did not
know and had no reason to know that any hazardous substance which is
the subject of the release or threatened release was disposed of on, in, or
at the facility.

(ii)

The defendant is a government entity which acquired the property by
escheat, or through any other involuntary transfer or acquisition, or
through the exercise of eminent domain authority by purchase or
condemnation.

(iii)

The defendant inherited the facility by inheritance or bequest.

To establish that the defendant has no reason to know, as provided for in clause

12

(i),36 the defendant must have undertaken, at the time of acquisition, all appropriate
inquiry into the previous ownership and uses of the property consistent with good
commercial or customary practice in an effort to minimize liability. [T]he court shall take
into account any specialized knowledge or experience on the part of the defendant, the
relationship of the purchase price to the value of the property if uncontaminated,
commonly known or reasonably ascertainable information about the property, the
obviousness of the presence or likely presence of contamination at the property, and the
ability to detect such contamination by appropriate inspection.37
If a person is able to establish the bona fide purchaser defense, but learns of the
release or threatened release of hazardous substances after taking title, failure to notify the
EPA of the situation will preclude the purchaser from later raising any of the affirmative
defenses in CERCLA 107(b).38

Likewise, if the good-faith purchaser, with actual

knowledge of the release or threatened release of a hazardous substance at a facility
"subsequently transferred ownership of the property to another person without disclosing

36 42 U.S.C. 9601(35)(B); SARA 1010(f).
MPM Silicones, 2016 U.S. Dist. LEXIS at 89(holding that the defendant failed to meet the statutory
requirement that it “did not know and had no reason to know that any hazardous substance which was the
subject of the release . . . was disposed of” at the facility when the defendant merely claimed that it did not
37

know “there was a serious PCB problem” prior to acquiring the Site” (citations omitted)).;

see e.g. U.S. v.

Timmons Corp., 2006 U.S. Dist. LEXIS 7642 (N.D.N.Y.). No such duty to inquire is placed upon the
governmental entity by CERCLA 101(35), nor, apparently, will knowledge of the presence of the
problem prior to acquisition by condemnation. The cost of response may be offset against the just
compensation due the landowner, if any." H.R. Rep. No. 962, 99th Cong., 1st Sess. (1986) ("Conf.
Rep.").
38 See 42 U.S.C. 9603(c); CERCLA 103(c).
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such knowledge, such defendant shall be treated as liable under section 107(a)(1) and no
defense under section 107(b)(3) shall be available to such person."39

(1)

THE SMALL BUSINESS LIABILITY RELIEF AND
BROWNFIELDS REVITALIZATION ACT of 2002

On January 11, 2002, President Bush signed the Small Business Liability Relief and
Brownfields Revitalization Act, which includes numerous amendments to CERCLA. 40
The Act provides a number of CERCLA liability exemptions, including a de micromis
exemption for parties that have contributed only very small amounts of hazardous
substances to a contaminated facility, and a municipal solid waste exemption for parties
that have contributed only innocuous types of waste. Significantly for purposes of real
property transactions, the Act addresses funding of Brownfield’s revitalization efforts,
contaminated properties owned by contiguous landowners, innocent landowners, and
bona fide prospective purchasers.
(a) De Micromis Exemption at NPL Sites41

39 42 U.S.C. 9601(35)(C); CERCLA 101(35)(C); SARA 101(f).
40 Pub. L. no. 107-118. This section is based on a number of sources, including, Guariglia, Ford and
DaRosa, “The Small Business Liability Relief and Brownfields Revitalization Act: Real Relief or
Prolonged Pain?”, 32 ELR 10505 (2002); “The Importance of the Brownfields Revitalization and
Economic Restoration Act in Promoting Brownfields Redevelopment”, 20 Temp. Envtl. L. & Tech. J.
267 (2002), and an internal paper prepared by Assistant New York Attorney Generals Robert Emmet
Hernan and Gordon J. Johnson entitled “The Brownfields and Superfund Small Business Relief Act:
Relief for More than Small Businesses”.
41 42 U.S.C. 9607(o).
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The act exempts from CERCLA liability persons and businesses, of any size, that
may be liable solely as arrangers/generators or transporters for disposal at an NPL site
before April 1, 2001, of material that is less than 110 gallons of liquid materials or 200
pounds of solid materials.

The act provides that these de micromis amounts are

determined by reference to the total of material containing a hazardous substance . . . at
the facility” that the entity generated or transported. EPA may increase or decrease the
amounts by regulation. The de micromis exemption can be lost if either (1) the President
determines that the material is contributing or could contribute significantly, either
individually or in the aggregate, to the costs of the cleanup, or that the person failed to
comply with a federal information request or subpoena or impeded the performance of a
response action; or (2) the person has been convicted of a criminal violation associated
with the disposal activity. A determination by the President is not subject to judicial
review.
Finally, the burden of proof on demonstrating entitlement to the exemption shifts
depending on who is trying to sue the alleged de micromis party. The act places the
burden on the de micromis party when governments sue that party, but shifts the burden
onto the shoulders of other PRPs who try to sue an alleged de micromis party. This
substantial burden on other PRPs is further increased by the provision that, if a nongovernment party does bring a contribution action, it is liable for the reasonable attorney
and expert witness fees of the defendant de micromis arranger/generator or transporter if
that defendant is not found liable.
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This exclusion is limited to sites which are on the National Priority List. A major
unanswered question is whether the quantity limit refers only to hazardous substances, or
whether the reference to “total materials” means that the exemption will not be available
to anyone whose total waste disposed of at the site, including hazardous substances,
exceeds the specified quantities.
(b) Municipal Solid Waste Exemption at NPL Sites42
The act also exempts from arranger/generator liability at NPL sites any owner,
operator, or lessee of residential property, any small business concern (and its parent,
subsidiary or affiliate), and any small charitable tax-exempt organization “from which
was generated all of the municipal solid waste attributable” to the entity “with respect to
the facility.” In other words, a residence, small business or tax-exempt organization is
not liable for the municipal solid waste (“MSW”) it generated and sent to the NPL site.
“Small” for the business and charitable organizations requires that the entity employ not
more than 100 full-time individuals, or the equivalent; businesses also have to qualify as a
small business concern.43
The MSW exemption can be lost if the President determines that the MSW
material is contributing or could contribute significantly, either individually or in the
aggregate, to the remedial costs, or that the person failed to comply with a federal
information request or subpoena, or impeded the performance of a response action. The
MSW exemption provision excludes any person who has been convicted of a criminal

42 42 U.S.C. 9607(p).
43 See 15 U.S.C. § 631 et seq.
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violation associated with the disposal activity. Determinations by the President are not
subject to judicial review.
MSW is very broadly defined to include “waste material” that is generated by a
household or by a commercial, industrial, or institutional entity “to the extent that the
waste material” is “essentially the same as waste normally generated by a household”; is
collected and disposed of with other MSW as part of “normal” MSW collection services;
and “contains a relative quantity of hazardous substances no greater than the relative
quantity of hazardous substances in waste material generated by a typical single-family
household”.
For waste disposed before April 1, 2001, the burden rests on the party bringing the
action, including governments, to demonstrate that the defendant does not qualify for the
small business and tax-exempt status and that the waste does not qualify as MSW.
However, if the waste is disposed after April 1, 2001, the burden falls on the party
claiming the exemption in actions brought by governments. The burden is always on
non-governmental plaintiffs to show that a defendant does not meet the MSW exemption.
If a non-government party does bring a contribution action, it is liable for the
reasonable attorney and expert fees of the defendant if that defendant is not found liable
as a result of being a MSW generator.
(c) Contiguous Properties Owners44
An exemption from Superfund liability is available to those who own property
contiguous to a contaminated property that is releasing hazardous substances onto or

44 42 U.S.C. §9607(q).

17

under the contiguous property. The contiguous owner does not have to worry about
Superfund liability, as long as he or she does not contribute to the release and does not
interfere with any cleanup and otherwise take certain precautions.

To qualify, the

contaminated property has to be owned by someone other than the contiguous owner, and
not by some affiliate that is liable. The contiguous property owner has to do or refrain
from doing certain things, including: not cause or contribute or consent to the release;
take reasonable steps to stop any continuing release; prevent future releases; prevent or
limit harm from previous releases; cooperate with and provide access for those trying to
address releases; be in compliance with land use restrictions and not interfere with any
institutional control; comply with any federal information request or subpoena; provide
required notices of discovery or release; and conduct all appropriate inquiries and not
know the property was contaminated.
The act expressly provides that the duty to take reasonable steps to stop releases,
prevent future releases, or prevent harm does not require the contiguous property owner
to assume any responsibility for ground water investigation or remediation, except in
accordance with an EPA policy dated May 24, 1995. The burden rests on the contiguous
property owner to demonstrate that it meets the conditions. EPA may issue an assurance
that it will take no enforcement action against such persons or provide contribution
protection against any cost recovery or contribution action.
The exemption is not available if the owner knew of the contamination before
purchasing the property, but the act provides that such a knowing owner can still qualify
for another new exemption from liability, the “Bona Fide Prospective Purchaser.” One
interesting aspect of the Contiguous Property Owners exemption is that it places an
18

affirmative duty of cooperation and action upon the contiguous property owner, which
may not have existed previously. The Second Circuit has observed that "If a person
merely controlled a site on which hazardous chemicals have spread without that person's
fault, that person is not a polluter and is not one upon whom CERCLA aims to impose
liability."45
A creative attempt to get a contiguous property owner to pay for a share of cleanup
costs was recently defeated in the district court for the Eastern District. In Alprof Realty
LLC v. Corporation of the Presiding Bishop of the Church of Jesus Christ of Latter-Day
Saints,46 contamination from the church’s property migrated onto the neighboring
property.

The plaintiff sued to compel a faster cleanup, but the defendant church

counterclaimed on the theory that, now that both properties were polluted, they were part
of the same “facility” for purposes of CERCLA and should therefore share in the cleanup
costs. The court properly rejected that argument.
(d) Bona Fide Prospective Purchasers47
Under the Act, a “bona fide prospective purchaser” is exempt from CERCLA
liability so long as such a purchaser “does not impede the performance of a response
action or natural resource restoration.” The definition of what constitutes a “bona fide

45 ABB Industrial Systems, Inc. v. Prime Technology, Inc., 120 F.3d 351, 358-59 (2d. Cir. 1997);
Niagara Mohawk Power Corp. v. Jones Chem., Inc., 315 F.3d 171,179 (2d Cir. 2003); see Next
Millenium Realty, 160 F. Supp. 3d at 506.
46 2012 U.S. Dist. LEXIS 131046 – decided Sept. 12, 2012.
47 42 U.S.C. 9607(r).
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prospective purchaser” adds substantive qualifications for meeting the exemption.
A “bona fide prospective purchaser” is a person that acquires ownership after
enactment of the act and after the disposal of hazardous substances.

In such

circumstances, the owner has the burden to prove that: the owner made appropriate
inquiries in accordance with certain standards and practices, which, for residential
properties, means a facility inspection and title search; the person made all required
notices about releases; the person exercised appropriate care to stop continuing releases,
prevent threatened future releases, and prevent or limit exposures to previous releases; the
person provided full cooperation, assistance, and access to others carrying out
remediation; the person complied with relevant institutional controls and any information
request or subpoena; and, the person is not affiliated with any responsible party.
The Senate Report for this Act indicates that the “reasonable steps” which the
prospective purchaser must take to stop any continuing release, prevent any threatened
future release and prevent or limit human, environmental, or natural resource exposure to
any previously released hazardous substance,48 are “in addition to the due care
requirement of section 107(b)(3)” which requires that the person claiming CERCLA’s
third-party defense must exercise “due care with respect to the hazardous substance in
light of all the relevant facts and circumstances.”49 “What constitutes due care can vary

48 42 U.S.C. 9601(40(D).
49 S. Rep. No. 107-2 (2001).
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widely and is extremely situation-dependent.”50
If the person qualifies for the prospective purchaser protection, then the United
States (but not the states) gets a “windfall lien” on the property (or property substituted by
owner or other security) in the amount of unrecovered response costs, as long as the
response action increases the property’s fair market value.
This protection applies even when the owner knows the property is contaminated
before buying it, in contrast to the contiguous and innocent owner protections.

In

addition, it appears that an otherwise qualifying purchaser can lose the exemption if it
impedes the cleanup or stops exercising appropriate care.
On November 6, 2006, the US EPA’s final rule pursuant to 40 CFR Part 312
defining “Standards and Practices of All Appropriate Inquiries” 51 went into effect. The
rule provides a detailed history of the law and the reader is urged to review this notice. It
is available on the EPA’s website at:
http://www.epa.gov/fedrgstr/EPAFR-CONTENTS/2005/November/Day-01/contents.htm.
Cost Recovery v. Contribution
The statute provides for three ways whereby a party can recover cleanup costs
from a potentially responsible party (PRP):
a. Section 107(a)(4)(B) authorizes the United States, a state, or “any other person” to
seek reimbursement for all removal or remedial costs associated with the hazardous
50 Guariglia, Ford and DaRosa, “The Small Business Liability Relief and Brownfields Revitalization
Act: Real Relief or Prolonged Pain?”, 32 ELR 10505,

51 70 FR 66070-01, 2005 WL 2847047 (F.R.).
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materials on the property, provided that those actions are consistent with the NCP. The
language “any other person” includes a PRP that voluntarily cleans the site.
b. Section 113(f)(1) provides PRPs who have been sued under § 107 a right of
contribution from other PRPs, including the plaintiff.
c. Section 113(f)(3)(B) also provides a right of contribution to PRPs that have settled
their CERCLA liability with a state or the United States through either an administrative
or judicially approved settlement.
Much litigation has arisen over what costs can be recovered by whom under
which of the above provisions.

Section 107 offers the broadest avenue of recovery

because it is premised on “joint and several liability” of PRPs and applies a longer statute
of limitations (three years from the completion of the removal action or six years from the
beginning of on-site construction of the remedial action).

Section 113 contribution

actions are subject to a three year statute of limitations and generally result in an equitable
distribution analysis that requires proof of each party’s share of the damages. 52

52 While it is beyond the scope of this article to discuss the constantly changing permutations of this
issue, the following cases provide a good analysis of applicable New York law: Consolidated Edison v.
UGI Utilities, 423 F.3d 90 (2d Cir. 2005); Schaefer v. Town of Victor, 457 F.3d 188 (2d Cir. 2006);
Booth Oil v. Safety Kleen, 532 F.Supp.2d 477 (W.D.N.Y. 2007); United States v. Atlantic Research
Corp., 551 U.S. 128 (2007); Chitayat v. Vanderbilt Associates, 702 F. Supp.2d 69 (E.D.N.Y., 2010); NL
Industries, Inc. v. Halliburton Co., 2010 WL 4340938 (W.D.N.Y.); Niagara Mohawk Power Corp. v.
Chevron U.S.A. Inc. 596 F.3d 112 (2d Cir. 2010); N.Y. State Elec. & Gas Corp. v. FirstEnergy Corp.,
2011 U.S. Dist. LEXIS 74216, 278-283 (N.D.N.Y July 11, 2011)
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If a party has conducted a cleanup pursuant to a Brownfields Cleanup Agreement
(“BCA”), that party can only sue other PRPs for contribution pursuant to Section 113.
The three year statute of limitations for such an action accrues upon the execution of the
BCA. On the other hand, a party who has not entered into a BCA may sue under Section
107 and benefit from the longer statute of limitations and greater range of covered costs.
The trade-off is that the non-BCA party has no liability protection from the State. 53
In allocating damages, a court may issue a declaratory judgment with respect to
future costs.54
Other CERCLA Issues
A. Discharge in Bankruptcy
A recent decision addresses the difficult question of what environmental claims
may be discharged in bankruptcy. In DPWN Holdings (USA) Inc., v. United Air Lines,
Inc.,55, the court made a distinction between claims for costs which had already been
incurred or even contemplated and claims whose existence was unknown at the time of
the bankruptcy confirmation. The latter, it concluded, would not be discharged.
B. Successor Liability
In 1998, the Supreme Court held that “when determining whether liability under
CERCLA passes from one corporation to another, we must apply common law rules and

53

HLP Props. LLC v. Con Edison Co. of N.Y., 2014 U.S. Dist. LEXIS 163336 (S.D.N.Y.).

54 State of New York v. Solvent Chemical Co., Inc., 871 F. Supp.2d 209 (W.D.N.Y. 2012) on remand
from New York v. Solvent Chem. Co., 664 F.3d 22, (2d Cir. 2011); NL Indus. V. ACF Indus., 2014

U.S. Dist. LEXIS 43979; 44 ELR 20081; 78 ERC (BNA) 2122.
55 871 F.Supp.2d 143 (E.D.N.Y. 2012).
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not create CERCLA-specific rules”56. In New York, the common law rule states that a
corporation that purchases the assets of another corporation is generally not liable for the
seller’s liabilities.

There are four exceptions: (1) where the successor expressly or

impliedly assumes the predecessor’s tort liability; (2) where there was a consolidation or
merger of seller and purchaser; (3) where the purchasing corporation was a mere
continuation of the selling corporation; or (4) where the transaction is entered into
fraudulently to escape such obligations.57 The same rules apply today.58 Thus, in any
transaction between corporations where one of the parties has or may have environmental
liabilities, the attorney should be careful to conduct the successor liability analysis and
appropriately structure the deal to protect the client from inheriting unwanted
environmental debts or obligations.
The same may apply to testamentary beneficiaries of an individual deceased PRP.
In a recent case, the Second Circuit assumed, without deciding, that the great
grandchildren of John D. Rockerfeller Sr., who are beneficiaries of a trust created upon
his death in 1937, may, theoretically, be liable for certain CERCLA claims, if timely
interposed.59
C. Common Law Claims
The common law claims of indemnification, contribution, restitution and unjust
enrichment are generally deemed pre-empted by CERCLA, even though such costs may

56 United States v. Bestfoods, 524 U.S. 51, 113 S.Ct. 1876, 141 L. Ed. 2d 43 (1998).
57 New York v. National Service Industries, Inc., 460 F.3d 201, 209 (2d Cir. 2006).
58 See, e.g., Battino v. Cornelia Fifth Ave., LLC, 861 F. Supp. 2d 392, 400-404 (S.D.N.Y. 2012)
59

Asarco LLC v. Goodwin, 756 F.3rd 191 (2d Cir. 2014).
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not ultimately be recoverable by Plaintiffs because of CERCLA conditions or limitations.
However, to the extent a PRP incurs costs outside the scope of CERCLA, it can seek
them under state law.60 An example would be a party that cleans up a release of gasoline,
which falls under CERCLA’s “petroleum exclusion”. Since such cleanup costs are not
recoverable through CERCLA, the party can try to recover them through state law. 61
D. What’s Not Covered
Exposure to hazardous substances in the workplace is not covered by CERCLA.62
Contamination due to petroleum63, natural gas, natural gas liquids, liquefied natural gas or
synthetic gas usable for fuel are not covered by CERCLA. 64
A subcontractor cannot use CERCLA to recover directly from the property owner
for the subcontractor’s remediation activities. 65

60

Bedford Affiliates v. Sills, supra; Niagara Mohawk, supra; HLP Props LLC v. Con Edison
Co., supra; accord MPM Silicones, LLC v. Union Carbide Corp., 931 F. Supp. 2d 387, 404
(N.D.N.Y. 2013) (finding that Niagara court's reasoning "clearly implie[s]" that "there are
grounds for state-law contribution when the PRP has incurred costs outside of CERCLA . . . .")
(emphasis in original).
61

Volunteers of America v. Heinrich, 90 F. Supp.2d 252 (W.D.N.Y. 2000); Volunteers of America of
Western New York v. Rochester Gas and Electric Corp., 214 U.S. Dist. LEXIS 999911.

62 Garner v. NGC Bodily Injury Trust, 2012 U.S. Dist. LEXIS 115878 (W.D.N.Y. 2011).
63

White Plains Housing Authority v. Getty Properties Corp., 2014 U.S. Dist. LEXIS 174308 (gasoline spill
and migration of gasoline constituents, such as benzene, not covered by CERCLA).

64 See 42. U.S.C. §9601(14), §9602(a), 33 U.S.C, § 1321; Town of New Windsor v. Avery Dennison
Corp., 2012 U.S. Dist. LEXIS 27264.
65

Price Trucking Corp. v. Norampac Industries, 748 F.3d 75 (2d Cir. 2014).
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N.Y. NAVIGATION LAW

66

A. Strict Liability of Discharger
CERCLA covers hazardous waste liability, but does not include petroleum
discharges. In New York, liability for discharges of petroleum is generally determined by
reference to Article 12 of the New York Navigation Law,

67

popularly known as the “Oil

Spill Act.”68 This law prohibits the discharge of petroleum except pursuant to and in
compliance with the condition of a federal or state permit.69

Any person who has

discharged petroleum is strictly liable, without regard to fault, for all cleanup and removal
costs and all direct and indirect damages, no matter by whom sustained, as defined in
Section 181(1) of the Navigation Law. Liability has been imposed upon parties for
having the ability or capacity to take action to prevent an oil spill or in failing to
promptly take action and clean up the resulting contamination. An example of when a
party did not have the capacity to take action to prevent an oil spill or clean up the

66.For a comprehensive overview of the New York Navigation Law, see Eisenbud, Oil Spill Liability
and Compensation in New York: Overview and Analysis of Navigation Law Article 12," 7 J. Suff. Acad.
L. 1 (1991).
67 Add, 1977 N.Y. Laws ch 845, eff April 1, 1978.
68 See, e.g., Zincke v. Pacific Energy Corp., No. 2015-00108, 2017 WL 187849, 1 (N.Y. App. Div. 2d
Dept. Jan. 18, 2017) (N.Y. App. Div. 2d Dept. Jan. 18, 2017) (“[T]he Oil Spill Act was enacted to ensure
swift, effective clean up of petroleum spills that threaten the environment”);

State v. Pawtucket Mutual

Insurance, 140 Misc. 2d 1041, 1042, 532 N.Y.S.2d 335, 336 (Sup. Ct. Albany Co. 1988).
69 N.Y. Nav. Law § 173.
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Commented [LAM3]: Zincke v. Pacific Energy Corp., No. 201500108, 2017 WL 187849, 1 (N.Y. App. Div. 2d Dept. Jan. 18, 2017)
(“[T]he Oil Spill Act was enacted to ensure swift, effective clean up
of petroleum spills that threaten the environment”).

resulting contamination is where the party is a tenant of the adjacent property. 70 For
obvious reasons, this is a strong defense, which largely rests with the facts of the
particular case.
Private causes of action against persons who have discharged petroleum based on
the strict liability provisions of the Navigation Law are expressly allowed. 71 The Court of
Appeals has ruled that such a private cause of action may be brought by an owner of
contaminated lands who did not cause or contribute to and thus is not responsible for the
discharge.72
B. Innocent Owner
In White v. Long, the Court left open the question whether property owners
should be deemed dischargers, strictly liable for damages regardless of fault. The above
question was resolved by the Court of Appeals in State of New York v. Green.73 There,
the Court of Appeals ruled in favor of the State against the innocent property owner, who
was held liable for the actions of a tenant.
In this Navigation Law article 12 action, we are asked to decide a

70 White v. Long, 85 N.Y.2d 564, 626 N.Y.S.2d 989 (1995).
71 NYS Nav. Law 181.
72 White v. Long, 85 N.Y.2d 564; 650 N.E.2d 836; 626 N.Y.S.2d 989 (1995); Kolbert v. Morania Oil of
Long Is., 138 A.D.3d 1072 (2d Dept. 2016) (providing that faultless owners who have not caused or
contributed to the discharge should not be precluded from suing those who have actually caused or
contributed to it).
73 96 N.Y.2d 403 (2001).
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question left open in White v Long (85 NY2d 564): whether a
faultless landowner on whose property petroleum has spilled is a
"discharger" liable for the cleanup costs. While we refuse to
impose liability based solely on ownership of contaminated land,
we nonetheless conclude that where, as here, a landowner can
control activities occurring on its property and has reason to believe
that petroleum products will be stored there, the landowner is liable
as a discharger for the cleanup costs.
In Green, the owner of a trailer park was sued by the State for in excess of
$15,000 incurred cleaning up the accidental discharge of a 55 gallon drum of kerosene
spilled by a tenant. Defendant argued that he was not liable because he did not own the
drum. The Court of Appeals rejected the argument: “As the owner and lessor of the
trailer park, Lakeside had the ability to control potential sources of contamination on its
property, including Green's maintenance of a 275-gallon kerosene tank [citations deleted].
Lakeside's failure, unintentional or otherwise, to take any action in controlling the events
that led to the spill or to effect an immediate cleanup renders it liable as a discharger.”
The Court added:
By predicating liability on a landowner's control over the
contaminated premises, we ensure that landowners are not
in all instances liable for spills occurring on their property.
A landowner, for example, who falls victim to a "midnight
dumper," or an errant oil truck that spills fuel, would not be
liable as a "discharger" because, in those cases, the
landowner could not control the events resulting in the
discharge. Here, however, Lakeside, as owner of the
property, was in a position to control the site and source of
the discharge. As Green's lessor, moreover, Lakeside could
have reasonably expected Green to use fuel to heat her
home; and it received the benefit of the lease as well as the
cleanup. In these circumstances, Lakeside is liable for the
discharge.
The Court found that interpreting the term "discharger" to include landowners like
Lakeside is consistent with the statute's intent. Article 12 enables the State to respond
28

swiftly to oil spills that threaten the environment, and ensures that adequate funds are
available to effect the cleanups.74

By imposing strict liability on landowners, like

Lakeside, article 12 ensures that a responsible party is readily available to reimburse the
State for its cleanup costs. Limiting liability to those who actually cause or contribute to
the discharge, as Lakeside urges, would discourage landowners from promptly cleaning
up their contaminated land, leaving the State to shoulder the entire cost of the cleanup
while it searches for the party at fault.75

Such a result could only frustrate future

cleanups, causing unnecessary delays and depleting the Fund.
Another example of this logic can be found in Veltri v. NYS Office of the State
Comptroller,76 The petitioner argued that he could not be liable for any contamination
caused by an orphan tank because he had no knowledge of its existence when he
purchased the property and therefore could not have controlled the events that led to the
discharge. The Court responded that the petitioner’s liability as a discharger is not
predicated on his status as a landowner but, rather, as the owner of the system from which
the discharge occurred. “This Court has consistently construed Navigation Law § 181(1)
so as to impose liability on the owner of a system from which a discharge occurred in the
absence of evidence that the owner caused or contributed to the discharge.” The Court’s
have placed an affirmative obligation upon the defendants to show that it did not cause or

74 see, Navigation Law § 171; also see e.g. State v. Slezak Petroleum Products, Inc., 96 A.D.3d
1200, 947 N.Y.S.2d 189 (3d Dept. 2012).
75 White v Long, 85 N.Y.2d 564, 569; Koegel, “Dischargers vs. Dischargers under the Navigation
Law”, NYLJ, July 25, 1995, at 1, col 1.
76 81 A.D.3d 1050, 1052, 916 N.Y.S.2d 315 (3d Dept. 2011).
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contribute to the contamination of the property. 77
A “discharger includes a party who is in a position to ‘halt [a] discharge, to effect
an immediate cleanup or to prevent the discharge in the first place.’ 78 The Court of
Appeals has sustained a Section 181(1) claim against a property owner that purchased a
gasoline service station with knowledge of a previous petroleum spill and the need for
cleanup.79 A landowner who purchases the property after a spill occurred may be liable if
it did nothing after it learned of the discharge and the need for a cleanup.80.
The good news is that even if a property owner has caused or contributed to the
discharge, he may still seek contribution from any other party who is responsible and
therefore liable for the discharge. Pursuant to Navigation Law § 176(8), “every person
providing cleanup [or] removal of discharge … shall be entitled to contribution from any
other responsible party.” To prevail under the above provision, a property owner must
establish that the party from whom he is seeking contribution reasonably knew that
petroleum was present on the property and was responsible for its discharge. 81
C. Setting an Occurrence in Motion

77 Route 104 & Rte Dev. Inc. v. Chevron U.S.A., Inc., 96 A.D.3d 1491, 946 N.Y.S.2d 379 (4th Dept. 2012).
78 State of New York v. Avery-Hall Corp., 279 A.D.2d 199 (3d Dept. 2001) (holding, under that test, that more than conclusory allegations must be made
against the company delivering gasoline, because the plaintiff must show that the discharge at issue occurred during the delivery process of transferring the
fuel to the USTs”.)
79

New York v. Speonk Fuel, Inc., 3 N.Y.3d 720, 724, 819 N.E.2d 991, 786 N.Y.S.2d 375 (2004).
Sunrise Harbor Realty, LLC v. 35th Sunrise Corp., 86 A.D.3d 562, 565, 927 N.Y.S.2d 145 (2d Dept.
2011); White Plains Housing Authority v. Getty Prop. Corp., 2014 U.S. Dist. LEXIS 174308 (S.D.N.Y.);
See also, Scarsdale Central Serv. V. Cumberland Farms, Inc., 2015 U.S. Dist. LEXIS 18850
(S.D.N.Y.)(finding successor owner of gasoline stations liable).
80

81 Booth Oil Site Admin. Group v. Safety –Kleen Corp., 532 F.Supp.2d 477, 511 (WDNY 2007); Dora
Homes, Inc. v. Epperson, 344 F.Supp.2d 875, 892 (EDNY 2004); 1093 Group LLC v. Canale, 72 A.D.3d
1561 (4th Dept. 2010).
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One who sets in motion the events that lead to a discharge of petroleum is strictly
liable as a discharger under the Navigation Law. In FCA Assoc. v. Texaco, Inc.

82

, the

Court held that “even if it could be demonstrated that certain USTs started leaking after
Texaco left the Site in 1981 as Texaco tries to argue, Texaco still bears the responsibility
since it has been shown that Texaco set in motion the events that resulted in discharges at
the Site. Texaco is liable under the Navigation Law because "no proof is required of a
specific wrongful act or omission which directly caused the spill" in order to impose
liability. (citation deleted). Thus, Texaco is strictly liable under the Navigation Law.”
See also

Domermuth Petroleum Equipment and Maintenance Corp., v. Herzond &

Hopkins, 111 A.D.2d 957, 490 N.Y.S.2d 54 (3d Dept. 1985) (“It is sufficient and
uncontested that Herzog & Hopkins, as the deliverer of the oil and the repairer of the
tank, set in motion the events which resulted in the discharge.”).
D. Insurance Claim
Ordinarily a person who receives a claim for damage can pass it on to his or her
insurer. The insurer may then step in to defend its insured and pay out on the claim. The
Navigation Law takes the unusual step of short-cutting this process. Section 190 allows
an injured party to sue the discharger’s insurer directly. 83 This can be helpful to the
plaintiff, as it gets the case immediately to the claim manager, whose goal is to resolve it

82 2008 WL 314511 (W.D.N.Y. 2008)
83

Bennett v. State Farm Fire and Cas. Co., 137 A.D.3d 725 (2d Dept. 2016) (holding that landscaping
contractor and its liability insurer were strictly liable for oil contamination caused by landscaping
contractor); State of New York v. Zurich Am. Ins. Co., 106 A.D.3d 1222 (3d Dept. 2013) (In fact,

a judgment in a prior action between the insurer and the insured, which concluded there was no
coverage, was held not to be binding on plaintiff, the injured party, in a subsequent Navigation
Law action. The issue of coverage would have to be relitigated.
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in the most cost effective manner, even if this requires an admission of wrongdoing or
negligence by the insured.
E. Oil Spill Fund – Environmental Lien
Navigation Law §181-a empowers the State to recoup its costs spent on cleaning
up contaminated property by imposing a lien upon it. The notice of lien must be filed
within six years from the time a disbursement is made from the Fund for cleanup and
removal costs.84 The lien provisions of the Navigation Law have withstood constitutional
challenges. The court held that there is no due process right to a judicial determination
prior to imposing a lien.85 While this may seem unfair, the legislature has purposely
created the lien provision because the affected property is "very often is the only asset ...
which the Fund could go against" (Sponsor's Memorandum in Support, Bill Jacket, L
1991, ch. 488, at 6).”
In State v. Speonk86, the Third Department clarified that a discharger who is sued
by the State on behalf of the Fund, may not challenge the reasonableness of plaintiff’s
cleanup expenditures. However, on appeal87, the Court of Appeals stated:
A discharger is not, however, divested by the Oil Spill Act of whatever
rights it may have under article 78 of the CPLR to challenge the State's
actions with respect to cleanup and removal as arbitrary and capricious or
an abuse of discretion (cf. United States v Hyundai Merchant Mar. Co.,
Ltd., 172 F.3d 1187, 1191 [9th Cir. 1998] [holding that federal Oil
Pollution Act does not "restrict the recovery of the United States to costs

84 Navigation Law §181-c
85 State v. Getty Petroleum, 89 A.D.3d 262, 933 N.Y.S.2d 114 (3d Dept. 2011).
86 307 AD2d 59 (3d Dept. 2003).
87 3 NY3d 720, 724 (2004).

32

that were prudent, or necessary, or reasonable" so long as government
action was not arbitrary or capricious], cert denied 528 U.S. 963, 120 S.
Ct. 397, 145 L. Ed. 2d 310 [1999]).
This would indicate that a potential challenge is still available through an Article 78
proceeding, but only if the discharger can prove that that State’s actions were arbitrary and
capricious. The time to undertake such a challenge would be immediately (within four
months) of receiving a demand by the Oil Spill Fund to reimburse its costs. The likelihood
of success is rather low. Often, the money to be expended in a legal challenge is better
spent negotiating a settlement with the State, which may allow the owner to sell the
property and then reimburse the Fund for an amount smaller than that of the lien.
Another function of the New York Oil Spill Fund88 established by the Navigation
Law (§179) is to reimburse innocent victims of petroleum spills. 89 The claims process is
rather cumbersome and long and should probably only be used in cases where the cleanup
costs are substantial, there is no dispute over liability, and time is not of the essence.
E. Statute of Limitations
As with any legal claim, the first question must be whether it can be raised within
the applicable statute of limitations. The statute of limitations for damage to property
based on the Navigation Law is three years.90 The claim accrues when the plaintiff
discovered or, through the exercise of reasonable diligence, should have discovered the

88 http://www.osc.state.ny.us/oilspill/index.htm
89

Dora Homes, Inc. v. Epperson, 344. F. Supp. 2d 875 (E.D.N.Y. 2004) (holding that a property owner
strictly liable as a “discharger” is precluded from seeking reimbursement from the Fund).

82-11 Queens Boulevard Realty, Corp. v. Sunoco, Inc., 951 F. Supp. 2d 376 (E.D.N.Y.
2014).
90
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injury.91 This question has generated much litigation. For example, a property owner who
allows a third party access to the property to install monitoring wells for suspected
contamination can be held to the standard of “a reasonable person on notice of the need to
undertake further investigation to ascertain the scope of the contamination." 92 Also, if the
claim can be couched in terms of an action for indemnification, i.e., reimbursement of
cleanup costs, which is often the case when the action is brought by the State, the
common law six year statute of limitations will apply. 93
F. Damages
The scope of damages recoverable under the Navigation Law is broad, as is the power
of the State to determine the scope of the cleanup. Thus, for example, courts have ruled
that it was proper to require restoration of the contaminated area to its pre-spill
conditions. Where this is not possible, “the proper measure of damages is the total
amount of the diminution in value plus the cost of repairs.” In determining whether a
diminution in value has occurred, the Court may consider whether the “stigma” caused
by the oil spill has had an impact on the value of the property. 94 Because “an injured

91
92

FCA Assoc. v. Texaco, Inc., 2008 U.S. Dist. LEXIS 8116 (W.D.N.Y.)
Benjamin v. Keyspan, 104 A.D.3d 891 (2d Dept. 2013). Sullivan v. Keyspan, 2014 N.Y. Misc.

LEXIS 3673 (N.Y. Sup. Suffolk Cty. 2014)
93

State v. Stewart’s Ice Cream Co., 64 N.Y.2d 83; 473 N.E.2d 1184; 484 N.Y.S.2d 810 (1984);
Bologna v. Kerr-McGee Corp., 95 F.Supp.2d 197 (S.D.N.Y. 2000); See also 145 Kisco Ave.
Corp. v. Dufner Enterp. 198 A.D.2d 482; 604 N.Y.S.2d 963(2d Dept. 1993) applying same logic
to demand for declaratory judgment in private party’s cost recovery action.
94 Murphy v. Both, 84 A.D.3d 761, 762 (2d Dept. 2011) (holding that the defendants failed to establish
prima facie entitlement to judgment pursuant to Navigation Law § 181 due to various reasons including
the “failure to show that there is no stigma caused by the contamination that may have had an impact on
the value of the plaintiff’s property”).
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party may recover indirect damages, consisting of all costs associated with the cleanup
and removal of a discharge,” plaintiffs may be awarded their litigation costs and expert
fees.95
Where a commercial property is involved, the damage claim often includes one for
lost profits. Plaintiff may recover lost profits that would have been earned from the
business conducted on the property, provided the loss exceeds the 10% threshold.

96

However, where petroleum is discharged on residential property, plaintiff may not
recover lost income if the income is not earned from activity conducted on the
property.97
The burden of establishing damages from lost profits or value is on the plaintiff. In
Coleman v. Atl Richfield Co., 2012 U.S. Dist. LEXIS 152923 (W.D.N.Y.), the Court
distinguished other decisions addressing where plaintiffs were awarded lost profits, having
provided specific evidence of prior sales before the discharge. In contrast, the plaintiffs in
Coleman argued that their property had lost value, but offered no evidence of their attempts
to sell the property or that the value had decreased so much that it could not be sold. These
cases illustrate the importance of presenting a well-documented calculation of lost profits

; Turnbull v. MTA, 28 AD3d 647, 649 (2d Dep't 2006); Sunrise Harbor Realty v. 35th Sunrise Corp.,
86 A.D.3d 562, 566 (2d Dept. 2011).
95 Strand v Neglia, 232 AD2d 907, 909, (3d Dept. 1996); AMCO Int'l, Inc. v. Long Island R.R. Co.,
754 N.Y.S.2d 655 (2nd Dept. 2003); Starnella v. Heat, 14 A.D.3d 694, 789 N.Y.S.2d 227 (2d Dept.
2005); Sunrise Harbor Realty v. 35th Sunrise Corp., 86 A.D.3d 562, 566 (2d Dept. 2011)

;

Sunoco v.
175-73 Horace Harding Realty Corp., 969 F.Supp. 2d 297 (2013 E.D.N.Y.)
96
See, International, Inc. v. LIRR, 302 A.D.2d 338 (2d Dep't 2003); Putnam v. New York, 223 A.D.2d 872

.

(3d Dept 1996)

97 Donovan v. Rocklyn Fuel Oil Corp., 889 N.Y.S.2d 505 (Sup. Ct., Nassau Cnty., May 1, 2009).
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or an appraisal of the property to support the damage claim.
C.

IDENTIFYING POTENTIAL ENVIRONMENTAL CONDITIONS
BEFORE THE CLOSING

Although amendments to Federal laws such as CERCLA (e.g., the Small Business
Liability Relief and Brownfields Revitalization Act) are intended to offer some protection
to certain owners of contaminated properties, these do not immunize the property owner
from potentially incurring substantial expenses. There is no substitute for knowing what
you may be getting into before you acquire environmentally impaired property.
Retaining a qualified consultant to undertake well-established procedures designed to
provide purchasers or property owners with information needed to make an informed
business decision is a necessary first step.
Two types of tools are described here. The first, use of Phase I and Phase II
studies, primarily serves to identify the possible presence of hazardous substances and
petroleum, which may require the owner of the property to undertake expensive
investigation and remediation. A Phase I study may also identify other environmental
conditions that may adversely impact the ability to use the property. The second tool is
the State Environmental Quality Review Act (“SEQRA”) which comes into play
whenever a project involving real property requires approval or permit by one or more
government agencies. The purchaser or property owner should consider the concerns that
would be raised in SEQRA review to evaluate if the project needs to be modified in a way
that would accomplish its intended goals, yet still be eligible for approval.
1.

PHASE I AND PHASE II STUDIES

The American Society for Testing and Materials (“ASTM”) provides guidelines
36

for procedures which have become universally accepted tools for proper due diligence.
ASTM E1527-00 (modified in 2000) establishes guidelines for conducting a so-called
Phase I study, and ASTM E1903 shows when further investigation in the form of a Phase
II study is advisable.

These tools help establish the “appropriate level of inquiry”

required by CERCLA to qualify for some of the liability exemptions described above.
(A)

ASTM E 1527-00: the Phase I Study
The Phase I study is undertaken to determine what is known about property based

on record searches, and visual inspections.

ASTM E1527-05 stresses the need for

documentation so that the work done may be reproduced by others, and requires the
consultant to provide his or her logic and reasoning for determining “Recognized
Environmental Conditions” explained in the report.98 A “Recognized Environmental
Condition” describes “The presence or likely presence of any hazardous substances or
petroleum products on a property under conditions that indicate an existing release, a past
release, or a material threat of a release of any hazardous substances or petroleum
products into structures on the property or into the ground, groundwater, or surface water
of the property. The term includes hazardous substances or petroleum products even
under conditions in compliance with laws. The term is not intended to include de
minimus conditions that generally do not present a material risk of harm to public health
or the environment and that generally would not be the subject of an enforcement action

98 A link to the website where this standard may be found is:
http://www.astm.org/Standards/E1527.htm
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if brought to the attention of appropriate governmental agencies.”99
Until EPA promulgates regulations setting forth standards and practices for
establishing what constitutes all appropriate inquiries into the previous ownership and
uses of the facility in accordance with generally accepted good commercial and
customary standards and practices, the due diligence requirement of CERCLA for
establishing protection from some of CERCLA’s strict liability provisions, 42 U.S.C.
9601(40), Congress has stated that ASTM E1527-97 (which was updated by 1527-00 and
updated again to 1527-05 in 2005) shall satisfy the requirement of “all appropriate
inquiries.”100
The stated goal of the Phase I Environmental Site Assessment is “to identify
recognized environmental conditions.”101 The Phase I has four components: records
review; site reconnaissance; interviews with current owners and occupants of the property
and with local government officials; and evaluation and report.
The Phase I study does not include any physical testing of soil and groundwater
(although it can if the consultant is directed to undertake such sampling). Typically, the
Phase I study is used to determine whether testing should be done before property is

99 ASTM E 1527-05 § 1.1.1.
100 42 U.S.C. 9601(35)(B). A 2008 amendment to EPA’s 2005 rule concerning “all appropriate
inquiries” applies to Phase I investigations for forestland and rural property, setting ASTM
International’s E2247-08 as the correct standard. It can be found at 2146 Fed. Register, Vol. 73 No.9,
Jan. 14, 2008; see also, ASTM E1527 1.1.
101 ASTM E 1527-05 1.1.1.
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acquired for a specific purpose (by purchase or lease). Record searches and interviews
can identify past violations of environmental laws on the property, and may identify prior
uses of the property which entailed the use of hazardous substances or petroleum, even
though no such substances are currently present.

Further, records pertaining to

surrounding uses may reveal environmental problems off-site which could impact the
subject property. The physical surveillance, done by a trained professional, can also raise
warning flags (e.g., an area of the property where nothing seems to grow; storage of
hazardous materials without secondary containment; evidence of staining on floors, the
presence of floor drains; underground storage tanks which have not been tested, etc.).
In order to obtain relevant records, the consultant will usually file Freedom of
Information Requests with various agencies. It is important to wait for the responses to
these requests, or, if they are not forthcoming, warn the client that the information is
incomplete.
(B)

Expanding the Scope of the Phase I Study to Meet Your Needs
As noted above, the Phase I study defined by ASTM E1527-05 focuses on the

identification of Recognized Environmental Conditions. If the buyer or property owner
wishes to look beyond the presence of hazardous substances or petroleum, the agreement
with the consultant performing the Phase I Study must be modified to reflect the desired
scope of work. For example, ASTM E 1527-05 references a number of “Considerations
Beyond the Scope” of the Phase I. The previously employed ASTM E1527-00 provides
examples of what is beyond the scope, including: asbestos-containing materials; radon;
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lead-based paint; lead in drinking water; and wetlands.102
New York’s State Environmental Quality Review Act (“SEQRA”) compels
applicants for permits or other approvals, and those agencies responsible for approvals, to
undertake meaningful review of the potential adverse environmental impacts which may
arise in the event that a project is approved. Before taking title or possession of property,
the purchaser or property owner must ascertain whether regulatory restrictions may exist
which are incompatible with the intended use of the property. Either as part of the Phase
I Study, or separately, the consultant can be directed to ascertain all applicable federal,
state and local laws and regulations which affect the use of the property. As will be
shown in the next section, SEQRA can be used as a guideline for the buyer or property
owner to learn of potential regulatory traps which may impede realization of the
purchaser or property owner’s goals.
Among the regulatory programs which should be considered by the purchaser or
property owner before financial commitments to acquire or lease property are made are
the following:
Freshwater Wetlands

103

NYS DEC has jurisdiction over all freshwater wetlands

12.4 acres or larger, or, if smaller than 12.4 acres, the wetland has been determined by the
Commissioner of the DEC to be of “unusual local importance”. 104 A permit from the
DEC is required for most conduct that is either in freshwater wetlands or in the “adjacent

102 ASTM E 1527-00 §12.1.4.
103 NYS ECL Article 24
104 ECL §24-0301.1.
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area”.

An “adjacent area” includes lands which are within 100 feet, measured

horizontally, of the boundary of the wetland.105 Information on wetland maps, and
regulations

and

permitting

may

be

found

at

the

DEC

website

at:

http://www.dec.ny.gov/lands/305.html.. Often, a wetlands consultant is hired to expedite
the application process and deal with any objections from the DEC.
Failure to obtain a permit for activities subject to the freshwater wetlands law can
lead to huge penalties and an order to restore the property to its prior condition. 106 Note
that local governments, such as towns, may have their own laws and regulations
applicable to freshwater wetlands. Thus, even if the DEC issues a determination that it
has no jurisdiction over a certain property pursuant to Freshwater Wetlands Act, the
property may still be designated as a wetland by the municipality if its local code so
allows and this designation survives the “arbitrary and capricious” test.107

105 6 NYCRR §663.2(b). Additional and more stringent wetland regulations may be promulgated by
local authorities, such as the Adirondack Park Agency. See, e.g., New York Blue Line Council, Inc. v.
Adirondack Park Agency, 86 A.D.3d 756, 757 (3d Dept. 2011).
106 See, e.g. In re Chester Industrial Park Associates, L.P., Decision and Order of the Commissioner
(DEC Case No. 3-2914/9704, decided October 24, 2000) (available on the DEC website) (“Upon
reviewing the administrative record in this proceeding, particularly the hearing transcript and
Respondents' past transgressions, I concur with ALJ O'Connor's penalty assessment of $500,000 per
Respondent, rather than the $270,000 per Respondent requested by Staff. The hearing transcript
shows that the 50,000 cubic yards of unpermitted fill deposited in this ten acre portion of WR-7
required a minimum of 2000 placements, thereby subjecting Respondents to a potential penalty
based on 2000 separate violations.); Matter of Nieckoski, 215 AD2d 761 (2d Dept. 1995)
($500,000.00 penalty and order to restore the freshwater wetlands sustained).
107 Pletenik v. Town of Brookhaven, 70 A.D.3d 954 (2d Dept. 2010).

41

Tidal Wetlands:108

NYS DEC also regulates tidal wetlands, and permits are

required before undertaking most activity within a tidal wetland or its adjacent area. With
some exceptions, “adjacent area” is defined to include the land “immediately adjacent to a
tidal wetland within ... 300 feet landward of said most landward boundary of a tidal
wetland” or “to the elevation contour of 10 feet above mean sea level, except when such
contour crosses the seaward face of a bluff or cliff, or crosses a hill on which the slope
equals or exceeds the natural angle of repose of the soil, then to the topographic crest of
such bluff, cliff or hill.”109 If the property is located within the boundaries of New York
City or its boroughs, the measurement is reduced to 150 feet landward. As is the case
with freshwater wetlands, the DEC does not generally permit someone who has
proceeded without a permit to retain the benefits of their violation: substantial penalties
are imposed, and the respondent is commonly ordered to restore the land to its previous
condition.110 In a recent case, an Article 78 challenge to the jurisdictional determination
that the property includes a tidal wetland was found to be premature, where no violation
was issued and no enforcement action was commenced.111 The State is vested with the
authority to impose impressive statutory penalties and to require remediation and

108 NYS ECL Article 25.
109 6 NYCRR §661.4(b)(1).
110 See, e.g. In re Santino Tomaino, (NYSDEC Case Nos. R1-5877-96-09 and R1-5905-97-02, decided
January 25, 2000) ($96,000.00 penalty and restoration of the property) (Available on the DEC
website); People v. Schmitt, 77 AD 3d 775 (2d Dept. 2010).
111 Grahel Assoc. LLC v. N.Y.S. Dept. of Envtl. Conserv, 30 Misc. 3d 1218(A) (N.Y. Sup. Ct. 2011).
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restorative efforts of wetlands that are altered without a permit. In Voliotis v. State112, the
petitioner constructed a seawall, deck and staircase, removed vegetation and placed fill in
the tidal wetlands area on the waters of the state without a permit. The DEC’s penalty of
$100,000 ($70,000 of which was suspended) and directed a restoration plan be submitted
to the DEC to correct the alterations.
Wild, Scenic and Recreational Rivers System:113 The NYS DEC regulates all
control of land use and development in river areas on all designated wild, scenic and
recreational rivers in New York State (except for private land in river areas in the
Adirondack Park). The rules and regulations established by the DEC apply to any project
within the boundaries established by the DEC after public hearing, which may not exceed
“a width of one-half mile from each bank of the river.” If the DEC determines that the
proposed project may cause adverse environmental impact, it may deny the permit or the
area variance.

While such a denial, like all other wetlands determinations, can be

challenged in an Article 78 proceeding, it will be reviewed under the deferential standard
accorded to administrative decisions.114
Endangered and Threatened Species of Fish and Wildlife: 115 The presence of endangered
or threatened species may restrict the allowable uses of property. A list of endangered,
threatened and special concern species in New York can be found on the DEC website at:

112

95 A.D.3d 1026, 944 N.Y.S.2d 594 (2d Dept. 2012), leave to appeal denied, 19 N.Y.3d 1008
(2012).
113 NYS ECL Article 15, Title 27.
114 DeCillis v. Granis, 69 AD3d 851 (2d Dept. 2010).
115 115 NYS ECL §11-0535; 11-0536; 6 NYCRR Part 182. See also, Endangered Species Act of 1973 §2
et seq., 16 U.S.C.A. §1531.
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http://www.dec.ny.gov/animals/7494.html.

The website also provides a link to a more

complete Checklist of Amphibians, Reptiles, Birds and Mammals of New York State,
listing their legal status under federal and state law. The DEC’s regulations governing
endangered and threatened species are codified in 6 NYCRR Part 182. They are enforced
by the Division of Fish, Wildlife and Marine Resources. In addition, the New York
Natural Heritage Program provides information about rare plant and animal species and
biodiversity data in the state. http://www.dec.ny.gov/animals/29338.html. The New York
Natural Heritage Program will review locations of sites of projects, activities, and SEQRsubject actions for any records of rare species or significant natural communities which
may be impacted by the project or action. To request a review of a specific project site, a
written request must be directed to the program’s offices at 625 Broadway, 5 th Floor,
Albany, NY 12233. http://www.dec.ny.gov/animals/31181.html.
Environmental Permits
Whether through the Phase I or proper SEQRA review, the consultant can be used
to explore all applicable environmental use permits which will be required for a specific
proposed use of the property. These may include permits for: air emissions 116; discharges
of industrial or commercial waste117; bulk storage of petroleum;118 bulk storage of
hazardous substances;119 and for hazardous waste treatment, storage or disposal

116 116 NYS ECL Article 19.
117 NYS ECL Article 17 Title 7.
118 NYS ECL Article 17 Title 10.
119 NYS ECL Article 40.
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facilities.120
Local laws and regulations must also be taken into account. For example, in
Suffolk County, the Suffolk County Department of Health Services must approve the
means of providing potable water and sanitary waste disposal for the property before
subdivision maps can be approved and filed or building permits issued.121
The Phase I Study can review all applicable federal, state or local laws. The
applicant or property owner can also use SEQRA as a means of focusing on what will be
required in order for property to be used for its intended purpose. The results of the Phase
I Study may be such that the client will not be concerned about the environmental
condition of the property, and no further study is required. If the consultant concludes,
however, that there is evidence of a Recognized Environmental Condition, or, for stated
reasons, cannot rule out the possibility of there being Recognized Environmental
Conditions, a Phase II Study will have to be undertaken before the purchaser or property
owner can be confident that acquisition or use of the property will not lead to financially
crippling environmental liability.

120 NYS ECL Article 27 Title 11.
121 See Suffolk County Sanitary Code Article 6 (Realty Subdivisions, Developments and Other
Construction Projects). See also, Suffolk County Sanitary Code Article 12 (Toxic and Hazardous
Materials Storage and Handling Controls) and Suffolk County Sanitary Code Article 7 (prohibiting the
storage of specified hazardous materials in the deep flow recharge area of the County) (these
regulations are available online:

http://suffolkcountyny.gov/Departments/HealthServices/DocumentsandForms.aspx#dltop
Or
http://www.suffolkcountyny.gov/Portals/0/Documents%20and%20Forms/Health%20Services/Body%20Ar
t/Article%2014%20-%20Suffolk%20County%20Sanitary%20Code.pdf
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(C)

ASTM E 1903-97: The Phase II Study

ASTM E 1903-97 provides a guide which “is intended to provide guidance for
assessing recognized environmental conditions and developing technically sound data. It
is not intended to satisfy the level of inquiry that may be necessary to support remedial
solutions for a site.”122 The “guide is intended for use on a voluntary basis by parties who
wish to assess the recognized environmental conditions (“RECs”) identified in a phase I
ESA [environmental site assessment] or transaction screen process for the purpose of
establishing the innocent purchaser defense, where applicable or to support business
decisions about the property. The level of assessment can, and most likely will, vary
depending on the needs of the user and the business situation driving the assessment”. 123
In other words, the purpose is to determine whether there are Recognized Environmental
Conditions present, but not necessarily to fix the scope of the problem found, or the cost
of addressing the problem (although it can be used for that purpose).
The guide for Phase II assessments is quite clear that it does not address the
business judgments that follow from the interpretation of data collected through the Phase
II process. Assessment of the business risks reflected by such data is dependent upon
numerous site and transaction-specific variables which cannot be adequately anticipated
in this guide. Proper analysis of the legal, business and environmental risks associated
with a particular site and business transaction is best conducted on a case-by-case basis
by legal, business and environmental professionals assessing the known data relating to

122 ASTM E 1903-97 §1.2.3.
123 ASTM E 1903-97 4.1.1.
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the particular site and transaction.”124
One benefit of soil and groundwater sampling is that it can provide a baseline of
existing conditions at the time of a sale or lease of property. Without this baseline, afterthe-fact discovery of contamination inevitably will lead to expensive litigation over who
is responsible for the problem. If the seller or landlord can show that the property was
clean at the time of sale or commencement of the lease by pointing to actual studies that
were conducted in close proximity to the transaction and that contamination was
discovered only after the transaction occurred, it will be difficult for the buyer or tenant to
deny liability.
What if hazardous waste or petroleum contamination is identified? Does that
necessarily “kill the deal”?

New York State’s Brownfields Program may provide

sufficient incentives to move forward anyway.
D. NEW YORK’S 2003 BROWNFIELDS LAW:
The Federal exemption from CERCLA liability for property owners who establish
that they are “bona fide prospective purchasers” by undertaking “all appropriate inquiry”
as to the environmental condition of the property they wish to acquire before they take
title has not been adopted by New York State. New York approached the problem of
trying to encourage people to develop contaminated properties differently. Rather than
exempt the innocent owner or operator of contaminated properties from liability
altogether, the State took the key component of the DEC’s Voluntary Cleanup Program

124 See, ASTM E 1903-97 § 4.1.1.3.
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(“VCP”) - limiting liability for the volunteer who comes to the property after the
contamination is already there to cleaning up the property – and placed it into the State
law. On October 7, 2003, Governor Pataki signed what has become known as the New
York Brownfields Law (see NYS Env. Cons. Law Article 27, Title 14). This forward
thinking package of amendments went beyond the DEC’s VCP by making the benefits
available to the true Volunteer125 who agrees to enter into an agreement with the DEC to
remediate the contaminated property, whether the contamination was caused by the
release of petroleum or hazardous waste. In addition, substantial benefits, in the form of
tax credits and immunity from suit by the State, as well as agreement not to classify the
property as an Inactive Hazardous Waste Site if the Volunteer remediates the property
under a Brownfields Agreement, were put into the law.
To encourage New Yorkers to take advantage of the benefits of the Brownfields
Law, the DEC offered Volunteers who had already entered into VCP agreements to
convert those agreements into Brownfields Agreements. In addition, the DEC eliminated
the VCP. Thus, going forward, the only way a Volunteer who wished to purchase
contaminated property could be certain that liability would be limited to cleaning up the
four corners of the contaminated property and get a “sign-off” from the DEC certifying
completion of remediation was to apply for entry into the Brownfields program.
Full implementation of the Brownfields Law was delayed, however, as the DEC
struggled with the potential financial impact to the State of the significant tax credits

125
Contrast with Fogelman v. NYS DEC, 74 A.D.3d 809, 903 N.Y.S.2d 455 (2d Dept.,
June 1, 2010) (property owner does not qualify as volunteer if he offers to clean up his own
hazardous waste).
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which the law made available to Volunteers who entered into the Brownfields
Agreements. The question became, who is eligible for the Brownfields Program? Under
the new law, a “brownfield” or “brownfield site” is defined as “... any real property, the
redevelopment or reuse of which may be complicated by the presence or potential
presence of a contaminant.”126 On March 5, 2005, the DEC answered the eligibility
question by publishing on its website criteria for defining eligibility for the Program. 127
Focusing on the fact that the intent of the Brownfields Law was to provide incentives for
the remediation of properties that were vacant or underutilized because of contamination,
the DEC established the following criteria for Brownfields Program eligibility:
“In determining whether there is a reasonable basis to
believe that the contamination or potential presence of
contamination may be complicating the development, use
or re-use of the property, the Department will consider the
following factors, to the extent such factors are relevant to
the proposed site:
(A) whether the proposed site is idled, abandoned or
underutilized;
(B) whether the proposed site is unattractive for
redevelopment or reuse due to the presence or reasonable
perception of contamination;
(C) whether properties in the immediate vicinity of the
proposed site show indicators of economic distress such as
high commercial vacancy rates or depressed property
values; and/or
(D) whether the estimated cost of any necessary remedial

126 ECL 27-1405[2].
127 http://www.dec.state.ny.us/website/der/bcp/bcp_eligibility.pdf
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program is likely to be significant in comparison to the
anticipated value of the proposed site as redeveloped or
reused.”

While understandable, limiting eligibility for the Brownfields Program in this
fashion once again introduced substantial uncertainty into the real estate market. Taking
the DEC’s criteria at face value, it would appear that, if the above criteria are not met, the
property would remain outside the Brownfields framework and, as a result, even a person
who purchased the property after the contamination would have to “chase the plume”, ie.
remediate off-site contamination. Thus, contaminated properties which are occupied and
being used to generate income, or, if not occupied, are not substantially contaminated,
may not be eligible for a Brownfields Agreement.
The DEC’s narrow interpretation of what constitutes a brownfield, as well as the
fear of enormous payouts in tax credits caused it to turn away many applications, delay
the processing of others, and generally create gridlock in the system. As a result, from its
beginning in October, 2003 until March, 2009, only 294 applications were approved (out
of 430 submitted), and of these, 82 were transfers from the Voluntary Cleanup Program.
Of the projects in the program, many have been terminated or withdrawn. 128
In 2008, the Brownfields Law was amended, reducing some of the tax credits
available under the program. However, the problem of the DEC’s restrictive internal
guidance remained. For example, in Buffalo Development Corp. v. New York State Dept.

128 Linda Shaw, Esq., Knaupf Shaw LLP, “Why is the New York State Brownfield Cleanup
Program Not Working”, powerpoint presentation at the 2010 New York State Annual Meeting of the
Environmental Committee, Jan. 29, 2010.
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of Env. Conservation, 889 N.Y.S.2d 504 (table) (Sup. Ct. Erie Co. May 22, 2009), DEC
denied the entry of two parcels of land into the Brownfield Cleanup Program (BCP)
because the contamination on them originated off-site. The developer filed an Article 78.
The trial court affirmed the denial, stating that the DEC’s interpretation of the BCP goals
as excluding such sites was rational. However, on re-argument, the court reversed its
decision, holding that the phrase “discrete area” in the DEC regulations is not defined and
the DEC had previously approved a parcel with an off-site contamination source for entry
into the BCP. In Destiny USA Development, LLC v. New York State Dept. of Env.
Conservation129, the DEC denied 11 out of 17 parcels in Syracuse entry into the
Brownfields program based on its internal guidance. The court held that an agency
cannot legislate through guidelines and they are not entitled to deference. The DEC’s
decision, based on restrictive “guidance requirements” (consideration of whether a parcel
is “idled, abandoned or underutilized” and a comparison of the estimated remediation
cost “to the anticipated value of the proposed site as redeveloped or reused”) rather that
the broad definition of “brownfield” in the statute, was arbitrary and capricious.
Furthermore, it was held that one of the parcels, that was being remediated under a
Voluntary Cleanup Agreement, was also eligible for BCP. “[T]hose voluntary agreements
are not “enforcement actions” within the meaning of the BCP but, rather, they serve to
obviate the need for the DEC to achieve remediation goals through litigation.” Id.

129

63 A.D.3d 1568, 879 N.Y.S.2d 865 (4th Dept. 2009),
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On February 18, 2010, the New York State Court of Appeals issued its decision in
Lighthouse Pointe Property Assoc., v. NYS Dept. of Env. Cons.

130

There, the Petitioner

challenged a DEC determination denying entry into the Brownfields Program to two
parcels located on the Genesee River in Rochester. One of the parcels, formerly a marsh,
was the site of a city landfill from the 1930s to the 60’s or 70’s. In some areas of the site
waste ash, slag, sewage sludge and construction debris was present to a depth of 26 feet.
The landfill was later listed in the NYS Registry of Inactive Hazardous Waste Disposal
Sites, delisted in 1994, but still included in a DEC database of such sites. The waterfront
parcel contains industrial waste, construction debris, sewage sludge and residential refuse
as fill material.
The Court of Appeals held that the DEC acted arbitrarily and capriciously and
contrary to law when it determined that the site in question did not qualify for the
Program. Pointing to the broad definition of a brownfield site under the Environmental
Conservation Law as “any real property, the redevelopment or reuse of which may be
complicated by the presence or potential presence of a contaminant,” the Court
determined that the statute required a low eligibility threshold, consistent its legislative
history and purpose. The Court of Appeals did not remit the matter to the DEC for
further consideration. Rather, it held that the record was “sufficiently developed for the
Supreme Court to conclude, as it did, that, as a matter of law, Lighthouse was eligible for
acceptance into the BCP…”
While the above decisions, as well as the modifications to the tax credit
allowances, have eased the gridlock in acceptance to the Brownfields Program, political
130

14 N.Y.3d 161; 924 N.E.2d 801; 897 N.Y.S.2d 693 (2010).
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and budgetary considerations make its future uncertain.

Currently, the Brownfield

Cleanup Program tax credits are set to sunset on December 31, 2015. This has led many
participants to do everything possible to achieve a Certificate of Completion by that date.
This is the document which signifies the end of active remediation and entitles the
participant to apply for tax credits.

One of the legal pre-requisites to COC is the

recording of an Environmental Easement for the property or the portion thereof that may
be subject to use restrictions and engineering controls.131 If such an easement already
exists, the property owner must advise the DEC prior to selling the property and comply
with certain procedures developed to ensure that the new owner is aware of and bound by
the site restrictions and controls.
E.

THE STATE ENVIRONMENTAL QUALITY REVIEW ACT

(1)

INTRODUCTION:

The State Environmental Quality Review Act (“SEQRA”) was enacted "to declare
a state policy which will encourage productive and enjoyable harmony between man and
his environment; to promote efforts which will prevent or eliminate damage to the
environment and enhance human and community resources; and to enrich the
understanding of the ecological systems, natural, human and community resources
important to the people of the state." Towards this end, the Legislature has mandated that
"All agencies ... shall prepare, or cause to be prepared by contract or otherwise an
environmental impact statement on any action they propose or approve which may have a

131

http://www.dec.ny.gov/chemical/48236.html.
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significant effect on the environment."132 Actions falling within the purview of SEQRA
include, among others, "projects or physical activities, such as construction or other
activities that may affect the environment by changing the use, appearance or condition of
any natural resource or structure, that . . . require one or more new or modified approvals
from an agency or agencies".133
(2)

STANDARD OF REVIEW

It is well settled that judicial review of a SEQRA determination is limited to
determining whether the challenged determination is affected by an error of law, is
arbitrary and capricious, an abuse of discretion, or is the product of a violation of lawful
procedure.134 Courts may review the record to determine whether the agency identified
the relevant areas of environmental concern, took a hard look at them, and made a
reasoned elaboration of the basis for its determination.135 However, a court may not
substitute its judgment for that of the agency, and the agency's determinations will be
disturbed only when they lack a rational basis or are arbitrary and capricious. 136 Further,

132

6 NYCRR 617.1(c); see Matter of Chase Partners, LLC v Incorporated Vil. of Rockville Ctr.,
43 AD3d 1049, 1052, 843 N.Y.S.2d 116. (2d Dept. 2007).
133

6 NYCRR 617.2(b)(1)(iii).
Matter of Saint James Antiochian Orthodox Church v. Town of Hyde Park Planning Bd., 132 A.D.3d
687, 687 (2d Dept. 2015); Matter of East End Property Co. v Kessel, 46 AD3d 817, 820, 851 N.Y.S.2d 565
(2d Dept. 2007) quoting Matter of Village of Tarrytown v Planning Board of Village of Sleepy Hollow,
292 AD2d 617, 619, 741 N.Y.S.2d 44 (2d Dept 2002); see Akpan v Koch, 75 NY2d 561, 570, 554 N.E.2d
53, 555 N.Y.S.2d 16 (1990).
135
Matter of East End Property Co. v. Kessel, supra, quoting Matter of Jackson v New York State Urban
Dev. Corp., 67 NY2d 400, 417, 494 N.E.2d 429, 503 N.Y.S.2d 298 (1986); Matter of Highview Estates of
Orange County, Inc. v Town Board of Town of Montgomery, 101 AD3d 716, 955 NYS2d 175 (2d Dept
2012); Matter of Finn v. City of N.Y., 141 A.D.3d 436, 436 (1st Dept 2016) (holding that the agency’s
determination was not arbitrary and capricious or unsupported by the evidence when the agency “took the
requisite ‘hard look’ at the project’s anticipated adverse environmental impacts, and provided a ‘reasoned
elaboration’ for the negative declaration.” (citations omitted))..
134

136

Matter of Jackson v New York State Urban Dev. Corp., supra at 416); Akpan v Koch, supra;
Matter of Merson v McNally, 90 NY2d 742, 752, 688 NE2d 479, 665 NYS2d 605 (1997); Matter
of Riverkeeper, Inc. v Planning Bd. of Town of Southeast, 9 NY3d 219 at 232 (2007).
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an agency's interpretation of its own regulation is entitled to deference unless it is
unreasonable or irrational.137 In the same vein, it is not the role of the courts to weigh the
desirability of any action or choose among alternatives, but to assure that the agency itself
has satisfied SEQRA, procedurally and substantively. 138
SEQRA mandates literal compliance with its procedural requirements and
substantial compliance is insufficient to discharge the responsibility of the agency under
the act.139 The failure to strictly comply with the procedural requirements of SEQRA
requires that the action be annulled not that the matter be remanded for after-the-fact
environmental review.140

Thus, from a developer’s point of view, taking the more

thorough approach, including completing a Draft Environmental Impact Statement, may
be more cost effective in the long run. Conversely, if you represent a party or group
challenging the municipal approval of the development or other action, you may have a
stronger argument if the agency did not go beyond the initial completion and review of a

137

Matter of In Defense of Animals v. Vassar College, 121 A.D.3d 991; 994 N.Y.S.2d 412 (2d
Dept. 2014); Matter of Exclusive Ambulette Serv., Inc. v. New York, 2016 NY Slip Op 30738(U)
(Sup. Ct. 2016).
138
See note 130 supra.
139

Matter of East End Property Co. v. Kessel, supra; Matter of Group for S. Fork v
Wines, 190 AD2d 794, 593 N.Y.S.2d 557 (2d Dept 1993); Matter of Rye Town/King Civic
Assoc., 82 AD2d 474, 481 (2d Dept. 1981); King v. Saratoga County Bd. of Supervisors, 89
N.Y. 2d 341, 347 (1996); Joel v. Vil. of Woodbury, 138 A.D.3d 1008, 1011 (2d Dept. 2016) (quoting Matter
of East End Prop. Co., LLC v. Kessel, 46 A.D.3d 817, 820).

.
140

Chinese Staff and Workers Ass’n v. City of New York, 68 N.Y.2d 359, 369 (1986); CocaCola Bottling Co. of New York v. Board of Estimate of City of New York, 72 N.Y.2d 674, 684
(1988). Riverso v. Rockland County Solid Waste Mgt. Auth., 96 A.D.3d 764, 946 N.Y.S.2d 175 (2d
Dept. 2012) (condemnation determination void due to failure to conduct proper environmental
review).
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short or long Environmental Assessment Form.
As with all Article 78 proceedings, the court’s review will be based upon
the record before the agency. This means that the petitioner will not be allowed to raise
new arguments that had not been raised at the administrative level. For this reason, it is
essential that those wishing to challenge an agency determination be vigilant and
involved in all the hearings and proceedings conducted before the agency charged with
reviewing or granting approvals for the project in question. It is also in the interest of the
project sponsor to ensure that the administrative record is complete, so that he or she can
defend the determination by showing that all relevant issues were considered and that the
“hard look” requirement was satisfied or, conversely, that the agency overlooked vital
information supplied by the applicant and improperly denied the application.
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(3)

PROCEDURAL AND SUBSTANTIVE REQUIREMENTS
OF SEQRA

The DEC’s SEQRA regulations, found in 6 NYCRR Part 617, are available
through the DEC’s website.141
After taking a “hard look” at the potential environmental impacts of a proposed
action, the lead agency is required to make a determination of environmental significance,
accompanied with a “reasoned elaboration” of its decision. Not every conceivable
environmental mitigating measure or alternative need be addressed in order to meet the
“hard look” requirement.142 However, a determination that is not well reasoned, or based
solely on community opposition is likely to be overturned as arbitrary. 143

141 http://www.dec.ny.gov/regs/4490.html .
142 Matter of Neville v. Koch, 583 N.Y.S.2d 802 (1992); Matter of Chinese Staff & Workers’ Assn. v.
Burden, 88 A.D.3d 425, 433 (1st Dept. 2011) (it is neither arbitrary and capricious nor a violation of
environmental laws for a lead agency to ignore speculative environmental consequences which
might arise); Matter of Camardo v. City of Auburn, 31 Misc. 3d 1034, 1037-1039 (N.Y.Sup.Ct. 2011) ;
Matter of Friends of P.S. 163, Inc. v. Jewish Home Lifecare, Manhattan, 2017 NY Slip Op 00383, *5 (1st
Dept. 2017) (providing that the court may review “whether the agency identified the relevant areas of
environmental concern, and took a hard look’ at them, and made a reasoned elaboration’ of the basis for
its determination.” (citations omitted)); see also Matter of St. Albans Civic Improvement Assn. Inc. v NY
City Bd. of Stds. & Appeals, 48 Misc. 3d 1208(A), 2015 NY Slip Op 51011(U), *1 (Sup Ct, Queens County
2015).

.
143 Matter of Kinderhook Dev., LLC v. City of Gloversville Planning Bd., 88 A.D.3d 1207, 1209 (3d
Dept. 2011) Matter of Frigault v. Town of Richfield Planning Bd., 128 A.D.3d 1232, 1234 (3d Dept. 2015)
(holding that a determination will be upheld if it “has a rational basis and is supported by substantial
evidence in the record” and a court is not allowed to substitute its own judgment where there is
substantial evidence supporting the determination).
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If an agency determines that no adverse impacts are likely, it should issue a
negative declaration.144 Otherwise, a positive declaration must be made and the applicant
be required to prepare an Environmental Impact Statement. 145

.
144 Although Type I actions usually lead to a positive declaration, the agency can issue a negative
declaration if, within the proposal, the project sponsor includes measures to mitigate the adverse
environmental impacts (Matter of Thorne v. Village of Millbrook Planning Bd., 83 A.D.3d 723, 725726 (2d Dept. 2011)) or, after a thorough analysis, the agency decides that a negative declaration is
appropriate (Matter of Shop-Rite Supermarkets, Inc. v. Planning Bd. of the Town of Wawarsing, 82
A.D.3d 1384, 1385-1386 (3d Dept. 2011); see also, Chinese Staff and Workers’ Assoc., v. Burden, 19
N.Y.3d 922, 950 N.Y.S.2d 503 (2012); Gabrielli v. New Paltz, 93 A.D.3d 923, 939 N.Y.S.2d 641 (3d
Dept. 2012)(To ensure participation in NFIP, an EAF was used noting a neutral or beneficial impact to
the environment and, therefore, the board properly issued a negative declaration); See Itzler v Town
Bd. of the Town of Huntington, 2015 NY Slip Op 32259(U) (Sup. Ct. Nassau County 2015) (holding that a
negative declaration was properly issued on a type I action where the lead agency modified the project to
negate potential adverse effects of the proposed project).

.
145 Shannon v. Village of Rouses Point Zoning Bd. of Appeals, 72 A.D.3d 1175 (3d Dept. 2010)
(Negative declaration declared invalid); Elwyn v. Planning Bd. of Village of Irvington, 63 A.D.3d 927,
881 N.Y.S.2d 166, 2009 N.Y. Slip Op. 05126, N.Y.A.D. 2 Dept.,2009 (negative declaration upheld);
Mirabile v. City of Saratoga Springs 888 N.Y.S.2d 325, 330 -331 (3d Dept. 2009) (negative
declaration upheld); Enterprises EMB, LLC v. Town of Riverhead (2d Dept. 2010)(positive declaration
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Certain actions are presumptively exempt from environmental review. These are
called Type II actions.146 A complete list may be found at 6 NYCRR §617.5.
Compliance with SEQRA is not obviated by environmental review or planning
done by other agencies. Thus, for example, even though a site was enrolled in the
Brownfields Cleanup Program under the auspices of the Department of Environmental
Conservation, the project, including consideration of the proposed long term monitoring
plan was still subject to SEQRA review by the local agency. 147 Similarly, the DEC’s
authority for purposes of issuing a SPDES permit does not pre-empt SEQRA review. 148

requires full environmental review prior to site plan approval) ; Leonard v. Planning Bd. of the Town of
Union Vale, 659 F. App'x. 35, 39 (2d Cir. 2016) (holding that an applicant may file an Environmental Impact
Statement responding to the Board’s concerns after a positive declaration is published and that the
Board’s rescission of a negative declaration is not a final decision regarding the land in question); Matter
of City of Johnstown v. Town of Johnstown, 135 AD3d 1081, 1082 (3d Dept. 2016) (holding that the
applicant failed to comply with SEQRA when he completed a full environmental assessment form but not
an Environmental Impact Statement)..

146 See, e.g. Groarke v. Board of Educ. of Rockville Centre Union Free School Dist. 63 A.D.3d 935,
880 N.Y.S.2d 535, (2d Dept. 2009.)Held: High school’s plan to upgrade field by installing artificial
turf, lighting and bleachers was correctly classified as a Type II action, being a “replacement,
rehabilitation or reconstruction of a structure or facility in kind on the same site” ; Matter of Sierra
Club v. Martens, 53 Misc. 3d 1204(A), 2016 NY Slip Op 51391[U], *9 (Sup Ct, NY County 2016) (negative
declaration upheld)

.
147 Matter of Bronx Comm. For Toxic Free Schools v. New York City School Constr. Auth., 86 A.D.3d
401, 402-403 (1st Dept. 2011), aff’d. 20 N.Y.3d 148 (2012).
148 Matter of CSI Developers LLC v. Planning Bd. of the Town of Rhinebeck, 33 Misc.3d 1205A
(N.Y.Sup.Ct. 2011).
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(3)

STANDING

To establish standing under SEQRA, a petitioner must show (1) an environmental
injury that is in some way different from that of the public at large, and (2) that the
alleged injury falls within the zone of interests sought to be protected or promoted by
SEQRA.149 An injury in fact may be inferred from a showing of close proximity of the
petitioner's property to the proposed development. 150 In Save the Pine Bush, Inc. v.
Common Council of City of Albany,151 the Court of Appeals significantly expanded the
standard for standing to bring a SEQRA challenge. In this case, the petitioners were not
neighbors, but rather “people who frequently visit and enjoy the Pine Bush”. The Court
held that, under the circumstances, this was enough to grant that standing to bring the
149

Society of Plastics Indus. v County of Suffolk, 77 NY2d 761, 772-774, 573 NE2d 1034, 570 NYS2d 778
(1991); Matter of Village of Chestnut Ridge v Town of Ramapo, 45 AD3d 74, 89-90, 841 NYS2d 321
(2007); Matter of Barrett v Dutchess County Legislature, 38 AD3d 651, 652, 831 NYS2d 540 (2007);
Matter of Sierra Club v. Vil. of Painted Post, 26 N.Y.3d 301, 311 (2015) (noting that the environmental
injury must be “‘specific to the individuals’ and ‘different in kind or degree from the public at large’, but
need not be unique.” Here, the court held that an individual who alleged injuries caused by the noise of
increased train traffic had standing despite failing to articulate the differences of his injury to the injury
most members of the public experience); Matter of Person v. New York City Dept. of Transp., 143 A.D.3d
424 (1st Dept. 2016) (holding that petitioner lacked standing to sue under SEQRA when petitioner ‘s
allegations were non-environmental and purely speculative. Here, the petitioner alleged that congestionrelated initiatives caused increased time stuck in traffic, delayed ambulance times and delayed access to
toilet facilities. Petitioner also lacked standing because petitioner did not adequately differentiate his
injury from that suffered by others. His alleged injury of lost time in traffic would certainly affect other
members of the public as well

Matter of Gernatt Asphalt Prods. v Town of Sardinia, 87 NY2d 668, 687, 664 NE2d
1226, 642 NYS2d 164 (1996); Matter of Sun-Brite Car Wash v Board of Zoning &
Appeals of Town of N. Hempstead, 69 NY2d 406, 414, 508 NE2d 130, 515 NYS2d 418
(1987); Matter of Tuxedo Land Trust Inc. v. Town Board of the Town of Tuxedo, 112
150

A.D.3d 726; 977 N.Y.S.2d 272 (2d Dept. 2013).

151 13 N.Y.S 2d 297, 918 N.E.2d 917 (2009); Also cited by Matter of Radow v. Board of Appeals of
Town of Hempstead, 120 A.D.3d 502, 503 (2d Dep’t 2014).

.
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action, although it denied their contentions on the merits.
As long as one person in the organization has standing, that person need not be
individually named as a plaintiff. In Hartford/North Bailey Homeowners Ass'n ex rel.
Pasztor v. Zoning Bd. of Appeals of Town of Amherst152 a homeowners association was
held to have standing to challenge zoning and planning board determinations, where it
established that at least one member had standing to sue.
Once a person or organization has standing, they can challenge any SEQRA
violation, even if it was not the specific reason supporting the standing argument. For
example, in Cade v. Stapf, the court held that the petitioner was entitled to argue that the
agency did not take a hard look at the visual impact of the project, not just the view from
his own property.153
(4) STATUTE OF LIMITATIONS
Unless a shorter limitations period is prescribed by statute,154 the claim that a
public agency failed to comply with SEQRA is subject to a four-month statute of

152 63 A.D.3d 1721 , 881 N.Y.S.2d 265 (4th Dept.2009); see also, e.g., Long Island Pine Barrens

Society v. Planning Bd. of the Town of Brookhaven, 213 A.D.2d 484; 623 N.Y.S.2d 613 (2d
Dept. 1995).
153 2012 N.Y.App.Div. LEXIS 430, 2-5 (N.Y.App.Div.3d Dep’t Jan. 26, 2012).
154 Matter of 99 MM Motel, Inc. v. Zoning Bd. Of Appeals of Town of Newburgh, 933 N.Y.S.2d 881,
882 (2d Dept. 2011) - a decision by the zoning board of appeals that renders final the consideration
of SEQRA issues must be challenged within 30 days. The running of the statute commences from the
date of filing of the minutes of the board’s decision; Town Law §267-c(1); Matter of Person v. N.Y. City
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limitations applicable to Article 78 proceedings.155 The time limitation begins to run
when the agency’s final determination on the issue implicating SEQRA causes the
petitioner to be aggrieved by the violation of the statute. An agency determination may
be deemed “final” in this context if, by it, the agency may be said to have reached a
“definitive position” on the SEQRA issue and it is shown that the injury purportedly
inflicted by that determination may not be prevented, ameliorated or rendered academic
by further administrative actions by the agency or by steps available to the complaining
party.156
A frequently asked question is whether an Article 78 should be commenced
immediately upon the issuance of a SEQRA positive or negative declaration or only
when the application which involved that determination has been denied or approved.
Because of the ambiguity of this issue, some environmental attorneys advise to “sue early
and often”. In Matter of Gordon v Rush157, the Court of Appeals recognized that there
may be circumstances in which the issuance of a positive declaration requiring property
Dept. of Transp., 143 A.D.3d 424, 426 (1st Div. 2016) (providing that petitions under SEQRA must be
commenced within the four-month statute of limitations prescribed by CPLR 217(1)).

.
155 CPLR §217(1); Matter of Grieve v. Perry Pub. Lib., 2012 N.Y. Misc. LEXIS 235, 4-5 (N.Y. Sup. Ct.
Jan. 23, 2012; Seniors for Safety v. NYC DOT, 101 A.D.3d 1029, 957 N.Y.S.2d 710).
156 Stop-the-barge v. Cahill, 1 N.Y.3d218,223, 771 N.Y.S.2d 40 (2003); Matter of FMC Corp. v New
York State Dept. of Envtl. Conservation, 143 A.D.3d 1128, 1131 (3d Dept. 2016) (holding that the
proceeding was timely when the petitioner initiated it within four months of the issuance of respondent’s
final statement of basis providing for the actual selection of a remedy).

.
157

100 NY2d 236, 792 N.E.2d 168, 762 N.Y.S.2d 18 (2003).
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owners to prepare and submit a draft environmental impact statement (hereinafter DEIS)
itself inflicts actual injury and constitutes a final administrative action ripe for judicial
review. However, it declined to set a bright line rule on this issue, and, in other
circumstances, a court may decline to review the determination at such an early stage. 158
Conclusion
Whether you are advising a developer looking to purchase property for a project,
an owner of contaminated or potentially contaminated property, or an operator of a
business that has, directly or indirectly, caused a release of contaminants into the
environment, a careful analysis of the applicable environmental laws and regulations is
essential. SEQRA environmental review, Brownfields applications, CERCLA litigation,
and negotiating permitting and compliance with administrative agencies such as the DEC
and local governments require a set of skills that is learned through study and experience.
By honing these skills and admonishing your client to conduct “due diligence” with
respect to environmental issues affecting the project or property, you can successfully
avoid many costly pitfalls.
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Matter of Ranco Sand and Stone Corp. v Vecchio, 124 A.D.3d 73; 998 N.Y.S.2d 68 (2d Dept.
2014), aff’d. 27 N.Y.3d 92 (2016)
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