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Syllabus
NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader.
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337.

SUPREME COURT OF THE UNITED STATES
Syllabus

McDONNELL v. UNITED STATES
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT
No. 15–474.

Argued April 27, 2016—Decided June 27, 2016

Petitioner, former Virginia Governor Robert McDonnell, and his wife,
Maureen McDonnell, were indicted by the Federal Government on
honest services fraud and Hobbs Act extortion charges related to
their acceptance of $175,000 in loans, gifts, and other benefits from
Virginia businessman Jonnie Williams, while Governor McDonnell
was in office. Williams was the chief executive officer of Star Scientific, a Virginia-based company that had developed Anatabloc, a nutritional supplement made from anatabine, a compound found in tobacco. Star Scientific hoped that Virginia’s public universities would
perform research studies on anatabine, and Williams wanted Governor McDonnell’s assistance in obtaining those studies.
To convict the McDonnells, the Government was required to show
that Governor McDonnell committed (or agreed to commit) an “official act” in exchange for the loans and gifts. An “official act” is defined as “any decision or action on any question, matter, cause, suit,
proceeding or controversy, which may at any time be pending, or
which may by law be brought before any public official, in such official’s official capacity, or in such official’s place of trust or profit.” 18
U. S. C. §201(a)(3). According to the Government, Governor McDonnell committed at least five “official acts,” including “arranging meetings” for Williams with other Virginia officials to discuss Star Scientific’s product, “hosting” events for Star Scientific at the Governor’s
Mansion, and “contacting other government officials” concerning the
research studies.
The case was tried before a jury. The District Court instructed the
jury that “official act” encompasses “acts that a public official customarily performs,” including acts “in furtherance of longer-term
goals” or “in a series of steps to exercise influence or achieve an end.”
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A. THOMAS LEVIN is a shareholder/director in the Garden City office of Meyer, Suozzi,
English & Klein P.C. He is a graduate of Brown University, earned law degrees (J.D. and LL.M.) from
New York University School of Law, and is admitted to practice law in New York, Florida, the US Virgin
Islands, the US Supreme Court and various other federal jurisdictions. He is the Chair of the Firm’s
practice groups for Local Government, Land Use Law and Environmental Compliance, and Professional
Responsibility, and is General Counsel to the Firm.
Tom represents private and public sector clients in matters involving local government
law, land use regulation, SEQRA compliance, commercial litigation and appeals, not for profit
organizations, and professional responsibility. He presently serves as Village Attorney for five Nassau
County villages, and serves or has served as special counsel to more than a score of other municipalities
and school districts, including Nassau County, the cities of Long Beach and Glen Cove, the towns of
Hempstead, North Hempstead, Brookhaven, and Southampton, Hempstead School District, Jericho
School District, Rockville Centre School District, Hewlett-Woodmere School District, Western Suffolk
Board of Cooperative Education, Great Neck/North Shore Cable Commission and The Public Access
Television Corporation.
In 2003-2004, Tom served as President of the 78,000 member New York State Bar
Association (NYSBA), the nation's largest voluntary state bar association and is a Life Member of itzs
House of Delegates. He is also a member of the executive committees of the NYSBA Local and State
Government Law, International and Senior Lawyers Sections, and is or has been Chair, member or
Executive Committee Liaison for numerous NYSBA committees and task forces.
Tom also is a former President of the 6,000 member Nassau County Bar Association
(1991-1992), and is a permanent member of that Association’s Board of Directors. He formerly served as
President of the National Caucus of State Bar Associations and as a member of the American Bar
Association House of Delegates. Tom is presently a Fellow of both the New York Bar Foundation (of
which he was a member of the Board of Trustees) and the American Bar Foundation, and is a former
member of the Executive Council of the National Conference of Bar Presidents, past Chair of the New
York State Conference of Bar Leaders, past President of the Nassau County Bar Foundation, and was a
co-founder of the Nassau Bar Tech Center, Inc. He also has served as an officer of the Nassau Academy
of Law.
Tom’s public service includes having been counsel to the Judiciary Committee of the New
York State Assembly and to the Joint Legislative Committee on the State’s Economy, Senior Deputy
Nassau County Attorney, Law Secretary to a Nassau County Supreme Court Justice, and Counsel to the
Nassau County Planning Commission. He is active in numerous community and charitable organizations,
including present service as Trustee, Counsel, and Executive Committee member of the Historical Society
of the New York Courts, member of the Advisory Board for the Touro Law School Land Use and
Sustainable Development Institute, and member (past Chair) of the Nassau Suffolk Law Services
Advisory Council. Tom is former general counsel, Trustee and Secretary of the Nassau Land Trust, and
for more than forty years has been pro bono general counsel to the Child Care Council of Nassau, Inc.
and the Rosa Lee Young Childhood Center. He is a former member of the Brown University Alumni
Association Board of Governors, and served seven terms as President of the Brown University Club of
Long Island, Inc.
Since 1972, Tom has served as Editor (now Senior Editor) of the Bench Book for Trial
Judges, first published by the New York State Judicial Conference and the Office of Court
Administration and now published and annually supplemented by Thomson Reuters. He is also the
author of numerous other legal articles, and is a frequent lecturer on a variety of legal and professional
topics.
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NEW YORK STATE BAR ASSOCIATION
Committee on Professional Ethics

Opinion #652 - 08/27/1993 (20-93)
Topic: Communications with adverse party; governmental entity
Digest: Attorney may communicate with officials or employees of governmental entity that is represented by counsel in connection with a
matter provided (a) the officials or employees lack the power to bind the entity; (b) the communication is directed to an attorney
representing the entity in connection with the subject matter of the communication; or (c) the attorney concludes that he or she is
authorized by law to make the communication
Code: DR 7-104(A)(1); DR9-101(B)(1); EC 7-18
QUESTION
Where a governmental entity is represented by counsel in a matter, may an attorney communicate with officials or employees of the
governmental entity other than the appointed counsel?
OPINION
A company has been cited by the local regional office of a State Agency for its failure to file applications for certain operating permits
required by law. The inquirer represents the company in the administrative enforcement proceedings commenced by the Agency as well
as in connection with the company's current application for a permit for future operations.
The Agency recently proposed regulations that could, if adopted, affect the penalties for noncompliance with the provisions the company
was charged with having violated. Proposed transitional regulations, if adopted, would enhance retroactively the penalty the company
now faces in the proceeding for its past violations. The inquirer believes that it is in the interests of the company that the proposed
regulations not be adopted, and the inquirer has been directed by the client to take appropriate steps to oppose their adoption. In that
regard, the inquirer contacted technical specialists and attorneys for the Agency to discuss the proposed regulations.
The government attorney handling the enforcement proceeding and the permit application process for the Agency has objected to the
inquirer's communications with Agency personnel regarding the regulations on the ground that DR 7-104(A)(1) prohibits any contact with
represented parties without the attorney's consent. The attorney has directed the inquirer to refrain from all future communications with
Agency officials or employees without the attorney's consent.
This inquiry is governed by DR 7-104(A)(1), which provides:
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NEW YORK STATE BAR ASSOCIATION
Committee on Professional Ethics
Opinion #768 - 10/08/2003

Topic:

Definition of "communication" with

represented parties; knowledge of adverse party's
representation by counsel; statement of client position
as legal advice.

Digest:

A lawyer representing a government

agency in a civil matter may be present and counsel
the lawyer's own client at a meeting with a person
known to be represented in that matter without
opposing counsel's consent, provided that the lawyer
gives reasonable advance notice to opposing counsel
of the lawyer's intention to attend and does not
communicate with the opposing party. If a lawyer has
a reasonable basis to believe that a person may be
represented by counsel in a matter, the lawyer has a
duty to inquire further. If a lawyer does not know that
a person is represented by counsel in connection with
a matter, and participates in a communication with
such an unrepresented party, a lawyer's statement of
a client's legal position in the matter does not
constitute impermissible legal advice to an
unrepresented person.

Code:

EC 7-18; DR 1-105(A), (B); DR 7-104(A),

(B).

QUESTIONS
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New York State Bar Association
Committee on Professional Ethics
Opinion #812 - 05/03/2007
Topic:

Communication with a represented party.

Digest: Unless prohibited by state or local law, DR 7-104(A)(1) permits a lawyer representing a private party before a town planning board to
communicate with individual planning board members about pending determinations provided: (a) the proposed communications solely concern policy
issues; and (b) the lawyer gives planning board counsel reasonable advance notice of the proposed communications.
Code:

DR 7-104(A)(1); EC 7-15, 7-18.

QUESTION
1. Over the objection of counsel representing a town planning board, may in-house counsel for a real estate development company
communicate privately, separately, and informally about the developer's pending applications with individual members of the board
who support the developer's proposed project?
OPINION
1. The inquirer is in-house counsel to a limited liability company engaged in the business of shopping center development. In that
capacity, the inquirer is the "public face" of the developer and represents the developer before various government bodies to secure
required land use permits and approvals.
1. The inquiry concerns a development project for which a State Environmental Quality Review Act ("SEQRA") review and site plan and
subdivision approvals are pending before a seven-member town planning board. The project is controversial and has engendered
substantial public opposition. The town board, which has no jurisdiction over the determinations to be issued by the planning board, is
said to support the shopping center project. However, a majority of the members of the planning board, including the planning board
chair, are said to oppose the project.
1. The planning board is represented with respect to the shopping center project by outside counsel. The developer has also secured
outside counsel to "formally" represent the developer before the planning board, limiting in-house counsel's role to communicating
"separately and informally" on behalf of the developer with the "more receptive" minority of planning board members who support the
project. The inquirer states that these communications are "not in the nature of legal advice or assistance" and are "not designed to
supplant guidance provided to the board by their own legal counsel." Rather, the separate communications "are confined to the
provision and receipt of factual information and the discussion of state and local environmental and land use issues and polices" and
are intended "to ensur[e] that supportive members of the planning board have the information they need to counter the opposition's
efforts to derail the project, and are able to share facts and strategies with the developer." The developer thus seeks to create an
even playing field with "[m]embers of the public who oppose the project [and who] communicate and strategize freely with like-minded
members of the planning board, without going through the board's legal counsel."
1. Counsel for the planning board has objected to the separate, private communications regarding the project with individual members of
the planning board, and has directed that the inquirer limit his communications to written submissions addressed to the planning board
secretary for distribution to the entire board and for inclusion in the administrative record.
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Carrie O’Farrell

Carrie O’Farrell, AICP (Senior Partner/Division Manager) - Carrie
O’Farrell is a certified planner and manages the Division of
Environmental Resource and Wetland Assessment at Nelson, Pope
& Voorhis, LLC , a Long-Island based environmental planning and
consulting firm. After obtaining a B.S. Degree in Environmental
Science, Ms. O’Farrell worked for the Booz Allen Hamilton
consulting firm in Washington, D.C. on nation-wide environmental
impact analysis projects for various federal agencies. Ms. O’Farrell
has worked in the Long Island environmental field for the past
fifteen years, and is expert in the State Environmental Quality
Review Act (SEQRA), complex environmental and planning
analysis, drainage and stormwater issues, and wetland and
stormwater permitting. Ms. O’Farrell has overseen the preparation
of numerous complex environmental impact statements and
environmental assessments, municipal stormwater management
plans, watershed management plans and wetlands and stormwater
permits.
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ROBERT J. FLYNN, JR.
Robert J. Flynn, Jr. is an attorney in the private practice of law in the Town of
Huntington. His law practice is primarily focused in the areas of land use, real
estate, appellate and municipal law. He is co-Chairman of the Municipal Law
Committee for the Suffolk County Bar Association. He co-wrote a treatise on
Zoning Board of Appeals Practice for the New York State Bar Association and has
written several articles for the Suffolk Lawyer as well. He has successfully
argued several significant appeals in the field of land use in the Appellate
Division, Second Department and the New York Court of Appeals. Prior to
entering private practice of law, he was a Law Secretary to two Supreme Court
Justices. He currently serves in his 14th year as a member of the Village of
Northport Planning Board.

Liz Butler is an attorney in the Real Estate Finance Division of the Department of Financial Services
focusing on consumer and policy matters. In her four years with the Department she has been involved
in the drafting of legislation and regulations, spearheaded a program to streamline the mortgage
banking licensing application process and is currently working to administer the State’s new vacant
property legislation. Prior to working at the Department, she was the Program Coordinator of the
Program of Legal Ethics in the Tort System at Cardozo Law School and spend three years as an Assistant
New York State Attorney General. She graduated Cum Laude from Hofstra University School of Law in
2006 and received her undergraduate degree in Political Science from Washington University in St. Louis
in 2003.
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Elizabeth Butler
Associate Counsel
New York State Department of Financial Services, Real Estate Finance Division

Section 1. The real property actions and proceedings law is amended by adding a new
section 1308 to read as follows:
SECTION 1308. INSPECTING, SECURING AND MAINTAINING VACANT AND ABANDONED
RESIDENTIAL REAL PROPERTY. NOTWITHSTANDING ANY OTHER PROVISION OF LAW TO
THE CONTRARY, THE FOLLOWING SUBDIVISIONS OF THIS SECTION SHALL ONLY APPLY TO
VACANT AND ABANDONED ONE TO FOUR FAMILY RESIDENTIAL REAL PROPERTY, AND ANY
DUTIES AND RESPONSIBILITIES SO PRESCRIBED BY THIS SECTION SHALL ONLY APPLY TO
THE FIRST LIEN MORTGAGE HOLDER. VACANT AND ABANDONED RESIDENTIAL REAL
PROPERTY SHALL BE DEFINED PURSUANT TO SECTION THIRTEEN HUNDRED NINE OF THIS
ARTICLE. FOR EACH CALENDAR YEAR THIS SECTION SHALL NOT APPLY TO STATE OR
FEDERALLY CHARTERED BANKS, SAVINGS BANKS, SAVINGS AND LOAN ASSOCIATIONS,
OR CREDIT UNIONS WHICH: (1) ORIGINATE, OWN, SERVICE AND MAINTAIN THEIR
MORTGAGES OR A PORTION THEREOF; AND (2) HAVE LESS THAN THREE-TENTHS OF ONE
PERCENT OF THE TOTAL LOANS IN THE STATE WHICH THEY EITHER ORIGINATE, OWN,
SERVICE, OR MAINTAIN FOR THE CALENDAR YEAR ENDING DECEMBER THIRTY-FIRST OF
THE CALENDAR YEAR ENDING TWO YEARS PRIOR TO THE CURRENT CALENDAR YEAR. FOR
ANY STATE OR FEDERALLY CHARTERED BANKS, SAVINGS BANKS, SAVINGS AND LOAN
ASSOCIATIONS, OR CREDIT UNIONS WHICH ORIGINATE, OWN, SERVICE AND MAINTAIN
BETWEEN THREE-TENTHS OF ONE PERCENT AND FIVE-TENTHS OF ONE PERCENT OF THE
TOTAL LOANS IN THE STATE WHICH THEY EITHER ORIGINATE, OWN, SERVICE, OR
MAINTAIN FOR THE CALENDAR YEAR ENDING DECEMBER THIRTY-FIRST OF THE CALENDAR
YEAR ENDING TWO YEARS PRIOR TO THE CURRENT CALENDAR YEAR, THE APPLICATION OF
THIS SECTION SHALL BE PROSPECTIVE ONLY.
1. SUBJECT TO BANKRUPTCY FILINGS, CEASE AND DESIST ORDERS, THREATS OF
VIOLENCE, OR ACTIVE LOSS MITIGATION EFFORTS, WITHIN NINETY DAYS OF A
BORROWER'S DELINQUENCY, THE SERVICER AUTHORIZED TO ACCEPT PAYMENT OF THE
LOAN SHALL COMPLETE AN EXTERIOR INSPECTION OF THE SUBJECT PROPERTY TO
DETERMINE OCCUPANCY. THEREAFTER, THROUGHOUT THE DELINQUENCY OF THE LOAN,
THE SERVICER SHALL CONDUCT AN EXTERIOR INSPECTION OF THE PROPERTY EVERY
TWENTY-FIVE TO THIRTY-FIVE DAYS, AT DIFFERENT TIMES OF THE DAY.
2. IF A BORROWER IS DELINQUENT AND SUBJECT TO PROPERTY INSPECTIONS PURSUANT
TO SUBDIVISION ONE OF THIS SECTION, THE SERVICER SHALL SECURE AND MAINTAIN
THE RESIDENTIAL REAL PROPERTY PURSUANT TO SUBDIVISIONS THREE, FOUR, FIVE, SIX,
AND SEVEN OF THIS SECTION WHERE THE SERVICER HAS A REASONABLE BASIS TO
BELIEVE THAT THE RESIDENTIAL REAL PROPERTY IS VACANT AND ABANDONED, AS
DEFINED IN SECTION THIRTEEN HUNDRED NINE OF THIS CHAPTER, AND IS NOT
OTHERWISE RESTRICTED FROM ACCESSING THE PROPERTY.
3. WITHIN SEVEN BUSINESS DAYS OF DETERMINING THAT THE PROPERTY IS VACANT AND
ABANDONED BASED ON THE CRITERIA SET FORTH IN SUBDIVISION TWO OF THIS
SECTION, THE SERVICER SHALL POST A NOTICE ON AN EASILY ACCESSIBLE PART OF THE
PROPERTY THAT WOULD BE REASONABLY VISIBLE TO THE BORROWER, PROPERTY OWNER
OR OCCUPANT, AND MONITOR THE PROPERTY FOR ANY CHANGE IN OCCUPANCY OR
CONTACT WITH THE BORROWER, PROPERTY OWNER OR OCCUPANT, AND MONITOR TO
ENSURE THAT THE NOTICE REMAINS POSTED SO LONG AS THE DUTY TO MAINTAIN
APPLIES. THE POSTED NOTICE SHALL PROVIDE THE SERVICER'S TOLL FREE NUMBER OR

NEW YORK STATE
DEPARTMENT OF FINANCIAL SERVICES
3 NYCRR 422
Inspecting, Securing and Maintaining Vacant and Abandoned Residential Real Property
I, Maria T. Vullo, Superintendent of Financial Services of the State of New York, pursuant
to the authority granted by sections 202 and 302 of the Financial Services Law and sections 1306,
1308, and 1310 of the Real Property Actions and Proceedings Law, do hereby promulgate Part
422 of Title 3 of the Official Compilation of Codes, Rules and Regulations of the State of New
York, to take effect upon publication in the State Register, to read as follows:
(ALL MATERIAL IS NEW)
(Statutory authority: Real Property Actions and Proceedings Law, sections 1306, 1308 and
1310)
Sec.
422.1 Preamble.
422.2 Definitions.
422.3 Applicability and Exemptions under RPAPL 1308.
422.4 Vacant and Abandoned Property Reporting.
422.5 Quarterly Reporting.
422.6 Applicability of RPAPL 1310 Reporting Requirements.
422.7 Federal Law and Federal Guidelines.
422.8 Disclosure of Information Maintained in the Statewide Vacant and Abandoned
Property Registry.
422.9 Enforcement.
422.10 Effective date.

Section 422.1 Preamble.
(a) As enacted by Part Q of Chapter 73 of the Laws of 2016, Real Property Actions and
Proceedings Law (“RPAPL”) Section 1308 requires certain holders of first lien mortgages
to inspect, secure and maintain vacant and abandoned one to four family residential real
property and Section 1310 establishes a statewide vacant and abandoned property registry
in the form of an electronic database to be maintained by the Department of Financial
Services (the “Department”).
(b) RPAPL Sections 1308(12) and 1310(4) authorize the Superintendent of Financial Services
(“superintendent”) to issue the rules and regulations necessary to implement RPAPL
Sections 1308 and 1310.
(c) This Part establishes rules necessary to implement RPAPL Sections 1308 and 1310.
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YOU MAY BE AT RISK OFFORECLOSURE.
PLEASE READ THE FOLLOWING NOTICE CAREFULLY
As of ___, your home loan is ___ days, and___dollars in default.
Under New York State Law, we are required to send you this notice to inform you
that you are at risk of losing your home.
Attached to this notice is a list of government approved housing counseling
agencies in your area which provide free counseling.
You can also call the NYS Office of the Attorney General's Homeowner Protection
Program (HOPP) toll-free consumer hotline to be connected to free housing
counseling services in your area at 1-855-HOME-456 (1-855-466-3456), or visit
their website at http://www.aghomehelp.com/. A statewide listing by county is also
available at
http://www.dfs.ny.gov/consumer/mortg__nys__np__counseling__agencies.htm.
Qualified free help is available; watch out for companies or people who charge a
fee for these services.
Housing counselors from New York-based agencies listed on the website above are
trained to help homeowners who are having problems making their mortgage
payments and can help you find the best option for your situation. If you wish, you
may also contact us directly at __________and ask to discuss possible options.
While we cannot assure that a mutually agreeable resolution is possible, we
encourage you to take immediate steps to try to achieve a resolution. The longer
you wait, the fewer options you may have.
If you have not taken any actions to resolve this matter within 90 days from the
date this notice was mailed, we may commence legal action against you (or sooner
if you cease to live in the dwelling as your primary residence.)
If you need further information, please call the New York State Department of
Financial Services' toll-free helpline at (800) 342-3736or visit the Department's
website at www.dfs.ny.gov.
IMPORTANT: You have the right to remain in your home until you receive a
court order telling you to leave the property. If a foreclosure action is filed against
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Brian T. Egan, Esq.
Partner
L
P

ATTORNEYS AT LAW

Brian T. Egan earned his Bachelor of Arts degree cum laude in History, and a minor
in Political Science, from Misericordia University in 1996, He attended St. John’s University
School of Law, where he was the Articles and Notes Editor of the American Bankruptcy
Institute Law Review, and was graduated on the Dean’s List with a Juris Doctor degree in
1999. During law school he clerked for the Honorable William L. Underwood, Jr,, a Justice
of the Supreme Court of the State of New York.
Since Mr. Egan’s admission to practice, he has concentrated his practice on civil
litigation, including among his experience commercial litigation, business law, and municipal
law. He is routinely involved in cases which are of major media interest, and has been
involved in cases featured on CBS’ 60 Minutes and reported in the New York Times,
Newsday, New York Post and the New York Law Journal. Mr. Egan is the Chairman of the
Suffolk County Bar Association’s Professional Ethics and Civility Committee and Pats
Chairman of the Municipal Law Committee. He currently serves as a member of the Bar
Association’s Grievance Committee. He has also been appointed by various Justices of the
New York Supreme Court to serve as a Referee and Receiver in a variety of complex
commercial and real estate matters. Mr. Egan has lectured and published articles on
municipal law, the use and procedures for the appointments of Receivers, and has taught
attorney training programs approved and required by the New York State Unified Court
System. He has represented a variety of municipalities and is currendy the Village Attorney
for the Incorporated Villages of Patchogue and Port Jefferson.
With family roots in Suffolk County, Long Island that date to 1641, and in the
Patchogue community going back over a century, Mr, Egan is a member of the Sons of the
American Revolution and a Steward of the Society of Colonial Wars in the State of New
York, He is a Past President of the Brehon Society of Suffolk County, an association of
Irish-American lawyers and judges, and served on the Board of Managers of the
Brookhaven- Roe Y.M.C.A.
Mr. Egan is admitted to practice to the United States Supreme Court, United States
Court of Appeals for the Second Circuit, the United States District Courts in the Southern,
Eastern, and Western Districts of New York, and all New York State courts. He is a
member of the Federal Bar Council, the New York State and Suffolk County Bar
Associations.

Municipal Power to Take Title to Abandoned Properties
Article 19-A of the Real Property Actions and Proceedings Law

How RPAPL Article 19-A works :
1. Uses/Causes 1
Residential property (but not one or two-family dwellings that are
occupied by the owners). Thus, RPAPL Article 19-A may not be used
to deal with abandoned commercial property.
A. Foreclosure
The average time between a property owner first becoming
delinquent on making their mortgage payment until actual of the
foreclosure process is 1,000 days. A substantial percentage of owners
abandon their property prior to completion of the foreclosure. Despite
such abandonment, mortgage service providers are not legally the owners
of the property and cannot be compelled to maintain it.
RPAPL § 1307, which was adopted in 2009, only imposes a
requirement on mortgage service providers to maintain their properties
after they obtained a judgment in a foreclosure proceeding.
Consequently, local officials find themselves having to deal with one of the
thousands of properties in New York that have been abandoned by the
owner, but not yet foreclosed upon by the mortgagee.
B.

Death of a Property Owner

C.

Redevelopment/Rehabilitation Costs Will Exceed Properties
Value

Unique architectural flavor to our historic communities, but
also is expensive to maintain, repair and rehabilitate.

1

RPAPL § 1970 “Applicability” states:
The department or agency of a city, town, or village responsible for the enforcement of the multiple dwelling law,
code or ordinance governing the occupancy and maintenance of residential property (hereinafter in the article
referred to as “the department”) may institute a proceeding in accordance with the provisions of this article for a
judgment vesting in the city, town or village title to a dwelling which has been abandoned by the owner. This
article shall not apply to a one-family or two-family dwelling occupied by the owner thereof.
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Johanna M. Stewart, Esq. obtained a Bachelors Degree in Politics, Economics and
Society from SUNY Old Westbury in May, 1985. She attended Touro Law School and obtained
her Juris Doctor in June of 1999. She was admitted to the New York State Bar in 2000. From
2000 through February, 2002 Ms. Stewart was a solo practitioner handling cases in Education
Law (IDEA) and Matrimonial Law. In February 2002, Ms. Stewart became an Assistant Town
Attorney in the Town of Huntington and served as same until January 2013. In January 2013, she
became Principal Law Clerk to Supreme Court Justice John J. Jeo.
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Town of Huntington, NY
Tuesday, January 3, 2077

Chapter 156. Property Maintenance; Nuisances
Article VII. BLIGHTED PROPERTY
[Adopted 7-12-2011 by LL No. 21-2011]

§ 156-59. Legislative Intent.
It is the intention of the Huntington Town Board to protect the public health, safety and welfare by
authorizing the establishment of procedures to identify, abate and eliminate the presence of blight
upon properties throughout the Town.

§ 156-60. Scope; Applicability.
A.

Scope. The provisions of this chapter shall apply to all properties in the unincorporated portions of
the Town of Huntington, residential, commercial and otherwise, and constitute the requirements

^

and standards for such property.
B.

Applicability. The provisions of this chapter shall be deemed to supplement applicable state and
local laws, ordinances, codes and regulations. Nothing in this chapter shall be deemed to abolish,
impair, supersede or replace existing remedies of the Town, county or state or existing
requirements of any other provision of local laws or ordinances of the Town or county or state
laws and regulations. In case of conflict between any provisions of this chapter and any applicable
state or local law, ordinance, code or regulation, the more restrictive or stringent provision or
requirement shall prevail.

§ 156-61. Blighted Property Designation.
Blighted Property - The following conditions shall be factors in evaluating whether or not a property is
designated as a Blighted Property:
(A) A determination by a code officer that the property is in a condition which poses a serious threat
to the safety, health, or general welfare of the community. (50 points)
[Amended 9-27-2016 by LL No. 39-2016]
(B) The owner of the property has been issued Summonses and/or has been prosecuted for violation
(s) of the Code of the Town of Huntington and/or the New York State Uniform Fire Prevention and
Building Code for commercial and residential structures, and such violations have not been
corrected. (50 points)
[Amended 9-27-2016 by LL No. 39-2016]
(C)
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VINCENT J. MESSINA JR.
Vincent J. Messina Jr. is a partner in the firm of Sinnreich Kosakoff & Messina,
LLP, located in Central Islip, New York, where a significant portion of his practice is
devoted to land use and related litigation in the trial courts, Appellate Divisions, and
Court of Appeals. He is a former Town Attorney of the Town of Islip, a position he held
for approximately thirteen (13) years, and currently represents both developers and
zoning boards of appeals. Mr. Messina is a graduate of St. John's University and Hofstra
University School of Law. He is currently the Chair of the Legislative Review
Committee and the Alternative Dispute Resolution Committee, and a past co-chair of the
municipal law committee and the Real Property Committee of the Suffolk County Bar
Association, and has lectured on a variety of issues for the Suffolk Academy of Law,
New York State Bar Association, and private legal education providers.

RULE 4.2:
COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL
(a)
In representing a client, a lawyer shall not communicate or cause another to
communicate about the subject of the representation with a party the lawyer knows to be
represented by another lawyer in the matter, unless the lawyer has the prior consent of the
other lawyer or is authorized to do so by law.
(b)
Notwithstanding the prohibitions of paragraph (a), and unless otherwise
prohibited by law, a lawyer may cause a client to communicate with a represented person
unless the represented person is not legally competent, and may counsel the client with
respect to those communications, provided the lawyer gives reasonable advance notice to
the represented person’s counsel that such communications will be taking place.
(c)
A lawyer who is acting pro se or is represented by counsel in a matter is
subject to paragraph (a), but may communicate with a represented person, unless
otherwise prohibited by law and unless the represented person is not legally competent,
provided the lawyer or the lawyer’s counsel gives reasonable advance notice to the
represented person’s counsel that such communications will be taking place.
Comment
[1]
This Rule contributes to the proper functioning of the legal system by protecting a
person who has chosen to be represented by a lawyer in a matter against possible overreaching
by other lawyers who are participating in the matter, interference by those lawyers with the
client-lawyer relationship, and un-counseled disclosure of information relating to the
representation.
[2]
Paragraph (a) applies to communications with any party who is represented by
counsel concerning the matter to which the communication relates.
[3]
Paragraph (a) applies even though the represented party initiates or consents to the
communication. A lawyer must immediately terminate communication with a party if after
commencing communication, the lawyer learns that the party is one with whom communication
is not permitted by this Rule.
[4]
This Rule does not prohibit communication with a represented party or person or
an employee or agent of such a party or person concerning matters outside the representation.
For example, the existence of a controversy between a government agency and a private party or
person or between two organizations does not prohibit a lawyer for either from communicating
with nonlawyer representatives of the other regarding a separate matter. Nor does this Rule
preclude communication with a represented party or person who is seeking advice from a lawyer
who is not otherwise representing a client in the matter. A lawyer having independent
justification or legal authorization for communicating with a represented party or person is
permitted to do so.
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[5]
Communications authorized by law may include communications by a lawyer on
behalf of a client who is exercising a constitutional or other legal right to communicate with the
government. Communications authorized by law may also include investigative activities of
lawyers representing governmental entities, directly or through investigative agents, prior to the
commencement (as defined by law) of criminal or civil enforcement proceedings. When
communicating with the accused in a criminal matter, a government lawyer must comply with
this Rule in addition to honoring the state or federal rights of the accused. The fact that a
communication does not violate a state or federal right is insufficient to establish that the
communication is permissible under this Rule. This Rule is not intended to effect any change in
the scope of the anti-contact rule in criminal cases.
[6]

[Reserved.]

[7]
In the case of a represented organization, paragraph (a) ordinarily prohibits
communications with a constituent of the organization who: (i) supervises, directs or regularly
consults with the organization’s lawyer concerning the matter, (ii) has authority to obligate the
organization with respect to the matter, or (iii) whose act or omission in connection with the
matter may be imputed to the organization for purposes of civil or criminal liability. Consent of
the organization’s lawyer is not required for communication with a former unrepresented
constituent. If an individual constituent of the organization is represented in the matter by the
person’s own counsel, the consent by that counsel to a communication will be sufficient for
purposes of this Rule. In communicating with a current or former constituent of an organization,
a lawyer must not use methods of obtaining evidence that violate the legal rights of the
organization. See Rules 1.13, 4.4.
[8]
The prohibition on communications with a represented party applies only in
circumstances where the lawyer knows that the party is in fact represented in the matter to be
discussed. This means that the lawyer has actual knowledge of the fact of the representation; but
such knowledge may be inferred from the circumstances. See Rule 1.0(k) for the definition of
“knowledge.” Thus, the lawyer cannot evade the requirement of obtaining the consent of
counsel by ignoring the obvious.
[9]
In the event the party with whom the lawyer communicates is not known to be
represented by counsel in the matter, the lawyer’s communications are subject to Rule 4.3.
[10] A lawyer may not make a communication prohibited by paragraph (a) through the
acts of another. See Rule 8.4(a).
Client-to-Client Communications
[11] Persons represented in a matter may communicate directly with each other. A
lawyer may properly advise a client to communicate directly with a represented person, and may
counsel the client with respect to those communications, provided the lawyer complies with
paragraph (b). Agents for lawyers, such as investigators, are not considered clients within the
meaning of this Rule even where the represented entity is an agency, department or other
organization of the government, and therefore a lawyer may not cause such an agent to
communicate with a represented person, unless the lawyer would be authorized by law or a court
131

order to do so. A lawyer may also counsel a client with respect to communications with a
represented person, including by drafting papers for the client to present to the represented
person. In advising a client in connection with such communications, a lawyer may not advise
the client to seek privileged information or other information that the represented person is not
personally authorized to disclose or is prohibited from disclosing, such as a trade secret or other
information protected by law, or to encourage or invite the represented person to take actions
without the advice of counsel.
[12] A lawyer who advises a client with respect to communications with a represented
person should be mindful of the obligation to avoid abusive, harassing, or unfair conduct with
regard to the represented person. The lawyer should advise the client against such conduct. A
lawyer shall not advise a client to communicate with a represented person if the lawyer knows
that the represented person is legally incompetent. See Rule 4.4.
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The property has attracted or been an instrument of illegal, noxious or deleterious activity as
defined in Chapter 50 Public Nuisances and/or in common law. (50 points)
(D) A determination has been made by the Fire Marshall that the conditions upon the property
constitute a fire hazard. (50 points)
(E) The property is creating a substantial interference with the lawful use and/or enjoyment of other
space within a structure/building or within the surrounding neighborhood. (50 points)

(F) The property is found to be unmaintained by the code officer based upon evidence of the
persistent and continued existence of the following deleterious conditions:
[Amended 6-17-2014 by LL. No. 23-2014; 9-27-2016 by LL. No. 39-2016]
1.

Boarded windows, doors, entryways or exits. (5 points)

2.

Broken or unsecured windows. (10 points)

3-

Broken or unsecured doors, entryways or exits. (10 points)

4-

Excessive litter or debris. (10 points)

5-

Overgrown grass at least ten (10) inches or higher or other overgrown vegetation or
shrubbery. (10 points)

6.

More than one (1) unregistered motor vehicle. (10 points) (see § 156-39 (b))

7-

Broken, unsecured or in disrepair:

(a)

Roof (10 points)

(b) Gutters (5 points)
(c)

Siding/shingles (10 points)

(d) Chimney (10 points)
(e)

Shutters (5 points)

(f)

Accessory structures including but not limited to: decks, sheds, porches, pools, pool
houses or cabanas, garages, carports, storage units, front and rear porches, outside
statuary, fish ponds. (15 points)

8.

Storage of junk vehicles. (15 points)

9-

Damaged, unsightly, unsecured or unpermitted signage or awnings. (15 points)

10.

Presence of graffiti. (10 points)

11.

Broken, unsecured or in disrepair fencing. (10 points)

12.

Broken, unsecured or in disrepair outdoor lighting fixtures (5 points)

13-

Broken, exposed or hazardously utilized electrical wires, electrical equipment or extension
cords. (15 points)

14-

Unfinished construction. (20 points)

15-

Damaged, dead or fallen trees or limbs. (10 points)

16.

Evidence of fire damage to the property which has not been repaired or restored. (10 points)
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17.

Peeling or deteriorated paint. (5 points)

18.

Presence of stagnant water. (10 points)

19.

Open or unsecured wells, cesspools or cisterns. (10 points)

20.

Presence of vermin, rodent harborage and infestation. (30 points)

21.

Presence of any violation identified within this Chapter. (20 points)

22.

Presence within/upon an outdoor area of the improper storage of:
(a)

Refrigerator, washing machine, sink, stove, heater, boiler, tank, other household
appliances, boxes or indoor furniture for a period in excess of seventy-two (72)
consecutive hours. (10 points)

(b)

Lumber, construction materials, dirt, debris, trash, garbage or uncovered refuse cans,
accumulated refuse or garbage in covered refuse cans which is not timely or properly
disposed of. (10 points)
Outdoor Storage Exemptions.
(1) Machinery installed within the rear setback areas for household or recreational use.
(2)

23.

The presence of refuse or trash cans, recycling bins or other debris which has been
secured, placed or stored in compliance with this code.

Hazardous or dilapidated vacant building or structure. (30 Poins)

§ 156-62. Definitions.
For purposes of this article the following words shall have the following meanings:
Blighted Property
Shall mean improved or unimproved property in any zoning district which meets or exceeds a
point value of one hundred (100) points as set forth within this article.
[Amended 9-27-2016 by LL No. 39-2016]
Blighted Property Inventory List
A list containing properties within the Town which possess an accumulation of blight conditions
equaling or exceeding a point value of one hundred (100) points.
Code Officer
Shall mean the Director of Engineering Services, the Director of Public Safety, and/or their
designees.
[Amended 9-27-2016 by LL No. 39-2016]
Defacement
shall mean any mark on the face or surface of, disfigurement, injury, damage or alteration to the
appearance of the property without the express permission of the owner or person or entity in
control thereof.
Dilapidated
shall mean extreme disrepair such that a structure or dwelling unit or commercial space is unfit or
unsafe for habitation or occupancy.
Graffiti
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shall mean any inscription, mark or design which has been written, etched, scratched, painted or
drawn or otherwise visible upon a premises.
Junked Vehicle
shall mean an unregistered motor vehicle not suitable for operation.
Legal Occupancy
shall mean occupancy that exists by virtue of fee ownership, a bona fide lease agreement, a rent
receipt or, if necessary, a utility statement, and which occupancy is in compliance with federal,
state local laws, local zoning, local housing, and all other pertinent rules, regulations and codes.
Neighborhood
shall mean an area of the Town of Huntington defined by its residents and its distinctive
characteristics.
Registration Fees
An annual fee imposed upon properties which are listed on the Blighted Property inventory List.
Restoration Agreement
Shall mean a legal and binding agreement between the Town and a given property owner, wherein
said property owner proposes to complete specific repairs and/or improvements in order to
resoive conditions existing on his or her property as identified by a code officer in accordance with
the definition of "Blighted Property." Such repairs and/or improvements shall be outlined on an
explicitly fixed timeline and as such will be offered a full exemption from the annual registration fee
outlined in § 156-64(0). The Town Attorney shall have the authority, on behalf of the Town, to
execute such Restoration Agreement.
[Amended 9-27-2016 by LL No. 39-2016]
Vacant Building or Structure
shall mean a building or structure where no person or persons actually currently conducts a
business, or resides or lives in any part of the building or structure as the legal or equitable owner
(s) or tenant-occupant(s), owner-occupant(s) ortenant(s) on a permanent, non-transient basis.

[1]

[Amended 6-17-2014 by LL No. 23-2014]
Unit
shall mean any space within a building that is or can be rented by or to a single person or entity for
[1]

his/her/its sole use and is intended to be a single and distinct space.
Editor’s Note: The former definition of "vacant parcel," which immediately followed, was repealed 9-272076 byLL. No. 39-2016.

§ 156-63. Creation or Maintenance of the Blighted Property
Prohibited.
No owner, agent, tenant, business entity, voluntary association, nonprofit organization, or person in
control of real property located within the Town of Huntington shall allow, create, maintain or cause to
be created or maintained, any blighted property.

§ 156-64. Enforcement.
(A) The Code Officer shall be charged with reviewing complaints and conducting investigations iin
order to determine if blight exists at the subject property.
[Amended 9-27-2016 by LL No. 39-2016]
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(B)

Once a property has been determined to be blighted, the Department of Public Safety shall
prepare and send out notification letters to each property owner. Such notice shall be served by
personal service upon the owner or person in charge of the affected building or structure; or if no
such person can be reasonably found, by mailing said owner such notice by means of certified mail,
return, receipt requested, and by regular mail, to the last known address as shown by the records
of the Town Assessor; and by securely affixing a copy of such notice upon the door of the affected
building or structure.
[Amended 9-27-2016 by LL No. 39-2016]

(C) Notice Contents.

0)

The notice must contain a statement of the date(s) upon which an inspection was conducted
on the property to determine blight, the address of the blighted property, the specific nature
of the blight, a copy of this locai law, the "point rating" review of the premises, the required
annual registration fees and the property's placement on the Blighted Property Inventory List.
Said notice shall further notify the owner that if no reasonable proof is offered establishing
the property does not constitute a Blighted Property, said annual registration fee shall be
added to the property tax bill for the premises after thirty (30) days of receipt of said notice.

(2)

Any notice to qualifying property owners must also contain an offer of the opportunity to
enter into a Restoration Agreement with the Town.

(D) Registration Fees. After thirty (30) days from the date of notice absent proof to the contrary the
following registration fees shall be imposed:
(1)

A registration fee of five thousand ($5,000.00) dollars shall be added to the tax bill for any
commercial building or property;

(2)

(E)

A registration fee of two thousand five hundred ($2,500.00) dollars shall be added to the tax
bill for any residential building or property.

One Thousand Five Hundred ($1,500.00) Dollars of the registration costs per property registered
on the blighted property list pursuant to § 156-64, shall be set aside from the general fund and
used to create a beautification fund, with the intent of financing the Town's revitalization and anti
blight efforts pursuant to Chapter 158, entitled "Public Benefit Funds", Article II, "Beautification
Fund".
[Amended 2-10-2015 by LL No. 13-2015]

§ 156-65. Restoration Agreement:
(A) Property Owner Qualifications. In order to qualify to enter into a Restoration Agreement, the
property owner must:
(1)

Possess or have applied for a valid Certificate of Occupancy or Letter in Lieu as issued by the
Town for the subject premises; and

(2)
(B)

Have no other outstanding violations or complaints on file with Code Enforcement.

Restoration Agreement Contents. All Restoration Agreements shall include a definite plan for the
resolution of any condition(s) identified by the code officer pursuant to this article.
[Amended 9-27-2016 by L.L. No. 39-2016]

'

(C) Such repairs and/or improvements shall be outlined on an explicitly fixed timeline.
(D) Registration Fee Exemption. In consideration for entering into a Restoration Agreement with the
Town, the property owner will be offered a full exemption from the annual registration fee(s).
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Penalties for Non Compliance with Restoration Agreement Terms. Any property owner who does
not complete the repairs and/or improvements outlined in a Restoration Agreement within the
established timeline, or any period of extension granted by the Town Attorney, will be subject to
the actions described in § 156-67.
[Amended 9-27-2016 by L.L. No. 39-2016]

§ 156-66. Incentives.
[Amended 9-27-2016 by L.L. No. 39-2016]
Any entity and/or individual that purchases a property registered on the Town's Blighted Property
Inventory List may be offered certain incentives from the Town.
(A) All incentives are at the discretion of the code officer charged with the duty of processing the
particular application filed by the purchaser. Said code officer may evaluate any factors, including
but not limited to the applicant's liability and other insurance coverage.
(B)

Incentives may include, but are not limited to, up to a twenty-five (25%) percent reduction of
building permit and/or land use application fees to be collected by the applicable town department
and may include the fast-tracking of applications as may be reasonable under the circumstances.

(C) Applicants must demonstrate the ability to pay for their proposed projects either through
commitment letters for loans obtained from a commercial lender of their selection or by other
means.

§ 156-67. Action by Town Board for Failure to Comply or
Abate Violations.
(A) Failure to comply with a Restoration Agreement. Whenever the owners of a property shall fail to
comply with an executed Restoration Agreement, the Town Board may authorize the work to be
done and shall provide for the cost thereof to be paid from general Town funds as directed by
resolution of the Town Board, pursuant to the authority provided under § 64 and § 130 of the
Town Law. Additionally, failure to comply with an executed Restoration Agreement shall result in
the placement, or retention of the property on the Blighted Property Inventory List and the
imposition of the corresponding annual registration fees applicable for each year that the
offending conditions exist or remain.
[Amended 9-27-2016 by L.L. No. 39-2016]
(B) Authority to abate in the absence of a Restoration Agreement. In the event that an owner and/or
occupant of such land or premises shall fail to abate any violation as described in the definition of
"Blighted Property" contained herein, the Town Board, after consideration at a public hearing, may
declare said premises to be a nuisance and thereafter, the Town shall have the authority to enter
onto such premises where such violation exists, to remedy such violation and to charge the cost or
expense of such remediation against the owner and establish a lien in the manner provided herein.
[Amended 6-17-2014 by L.L. No. 23-2014]
(C) Assessment of costs and expenses, liens. All costs and expenses incurred by the Town in
connection with the abatement of a violation of this chapter shall be provided to the Town Board
by the Code Officer. The total costs and expenses shall then be determined by the Town Attorney,
in consultation with the Departments involved, and shall be reported to the Receiver of Taxes as
the amount to be assessed against the property, and the expense so assessed shall constitute a lien
and charge on the premises on which it is levied until paid or otherwise satisfied or discharged.
[Amended 4-17-2012 by L.L. No. 9-2012; 9-27-2016 by L.L. No. 39-2016]
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(D) Persistent or ongoing blighted properties. Any property previously designated by the Town Board
as a "blighted property" and placed upon the blighted property inventory list wherein blighted
conditions continue to persist, following a public hearing and upon a determination by the Town
Board, will thereafter be deemed as a persistent blighted property. Said persistent blighted
property shall be assessed the annual blighted property assessment fee, and the Town will take any
and all necessary actions to abate the blighted conditions, upon notice to the property owner by
the Office of the Town Attorney by registered or certified mail return receipt requested, and by
regular mail, to the last known address as shown by the records of the Town Assessor.
[Added 9-17-2013 by LL No. 25-2013; amended 9-27-2016 by LL No. 39-2016]
(E)

Demolition. Any "Blighted Property" deemed to be an "Unsafe and Damaged Building and/or
Structure" pursuant to Chapter 191 of the Code of the Town of Huntington will follow the
procedures set forth in Chapter 191 regarding demolition/emergency work.
[Added 9-27-2016 by L.L. No. 39-2016]
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RESTORATION AGREEMENT
PURSUANT TO S156-65 OF THE HUNTINGTON TOWN CODE
,, 2016 by
day of
THIS AGREEMENT (the “Agreement”) is made this
and between the Town of Huntington (“TOWN”) and XXXXXX (“OWNER”). The parties
have entered into this Agreement to set forth conditions which the property OWNER
agrees to fulfill to remediate the below PROPERTY IN VIOLATION to a state which is no
longer Blighted.
PROPERTY IN VIOLATION:

Suffolk County Tax Map No.:

XXXXXXXXX
Huntington Station, New York

xxxxxxxxxxxxxxxxxxxxxxx

THEREFORE, OWNER AGREES TO THE FOLLOWING:
WHEREAS, the property was designated as a Blighted property on or about
XXXXXXXX.
OWNER acknowledges that it is the intent of the Town to eliminate the blight caused by
the damaged property on the community:
OWNER further acknowledges service of the Blight proceeding, submits to the
jurisdiction thereto, and waives any and all defects of service thereto;
OWNER further agrees to allow the Town to address any and all conditions that arise,
become evident, or are discovered if the OWNER fails to correct;
OWNER further agrees to permit the Town of Huntington to access any and all interiors
and exteriors of the property:
THEREFORE, upon this accommodation the TOWN is willing to agree to the following:
THAT WITHIN the directed timeframe of signing this agreement, OWNER agrees to the
following:
. Keep premises free
and clear of high grass, overgrown weeds and excessive leaf debris at all times;

1. Cut overgrown grass, shrubbery, vegetation by

2. Remove trash, litter, garbage and household debris from property by
Keep premises free and clear of litter and debris at all times;
3. Repair broken/missing gutters and clean clogged gutters by______;
4. Secure basement window(s) and door by____________;
5. Secure and/or repair broken doors/entryways to dwelling by______

6. Repair/replace failing chimney by_________;
7. Repair/replace front entrance steps by_____________;
8. Secure and/or repair/replace broken windows throughout dwelling by

9. Chipped/flaking paint on frames of the windows throughout the dwelling to be
eliminated by__________;
10. Monitor property continuously to ensure structures have not been accessed by
wildlife, vermin, and/or squatters; and
11. Register the vacant property with the Department of Public Safety pursuant to
§160-13(A) of the Huntington Town Code.
OWNER shall meet all obligations and adhere to all regulations set forth by the Town of
Huntington Department of Engineering Services.
OWNER shall maintain the premises free and clear of litter, debris and graffiti. In
addition, lawn and vegetation must be maintained in keeping with the character of the
neighborhood.
THE TOWN AGREES to suspend action(s) under the Blight Law; and
OWNER FURTHER AGREES that in the event of a failure to adhere to the terms and
timetable of this Restoration Agreement, the TOWN will determine if there is, or has
been, substantial compliance with this accommodation and agreement by OWNER and
at the TOWN’S option, at any time, the TOWN will take any action it deems appropriate
including but not limited to, extension of the agreement, proceed toward demolition,
and/or corrective measures.
IT IS FURTHER AGREED that any and all costs for the actions taken and Blight
proceeding(s) if not paid by the OWNER within ten (10) days of mailing shall be placed
on the real property tax bill for the premises.
PLEASE TAKE FURTHER NOTICE that pursuant to §156-67 of the Code of the Town of
Huntington, if OWNER fails to adhere to the timetable of this Restoration Agreement,
costs will be placed on the Property in Violation’s tax bill for the premises.
It is understood and accepted by the Town and OWNER that this Agreement in no way
and or means legalizes any structure and/or obviates the need for the OWNER to obtain
proper permits, certificates of occupancy, and/or certificates of permitted use from the
Town of Huntington for all applicable structure(s).
OWNER acknowledges that he has exercised his right and had an opportunity to consult
with and retained an attorney to assist him with the entire blight process, including but
not limited to the execution of this agreement, and is choosing to enter into this binding
agreement.

Town of Huntington

Town of Huntington

XXXXXXXXXXXXX
Assistant Town Attorney

Anthony Aloisio
Director
Planning and Environment

OWNER

Attorney

By: XXXXXXX
OWNER
XXXXXXX
Huntington Station, NY 11746

By; Attorney, Esq.
XXXX, LLP
XXXXXX
XXX, New York XXXX

, 2016, before me, the undersigned, a Notary Public
On the ____day of __ ________
in and for this State, personally appeared XXXXX, OWNER personally known to me or
proved to me on the basis of satisfactory evidence to be the individual whose name is
subscribed to the within instrument and acknowledged to me that he executed the same
in his capacity, and that by his signature on the instrument, the individual or the person
upon behalf of which the individual acted, executed the instrument.

NOTARY PUBLIC

TOWN OF HUNTINGTON BLIGHTED PROPERTY DESIGNATION CHECKLIST
Chapter 156 - Property Maintenance: Nuisances. Article VII. BItetited Property - § 156-61
Case No.:

Address:

Inspector:
SCTM No.:

Date:

V

0400-

The following conditions are
is to be designated as a Blighted Property:
CONDITIONS
CHECK AIL THAT APPLY
Property is in a condition which poses a serious threat to the safety”
A
health and/or general welfare of the community.
_________ ___________
Owner has been Issued Summonses and/or has been prosecuteo
B
for violatlon(s) of Town code, and such violations have not been corrected
Property has attracted or been an instrument ot illegal, noxious or deleterious
C
activity (Chapter 50 Public Nuisances and/or in common law).
A'deterrnination has been made, by the Fire Iviarshall that the conditions upon
D
the property constitute a fire hazard.
______ _______
Property is creating a substantial interference with the lawful use and/or
enjoyment of other space within a structure/building or within the
E
surrounding neighborhood.
F

upon evidence ot the
ned to be unmainta
Property is
persistent and continued existence of the following deleterious conditions:
Boarded windows, doors, entryways or exits.
1
Broken or unsecured windows.
2
Broken or unsecured doors, entryways or exits.
3
Excessive litter or debris.
4
Overgrown grass at least ten (10) inches or higher or other
5
overgrown shrubbery.
^'
More than oned) unregistered motor vehicle. (See § 156-27 (b))
6
Broken, unsecured or in disrepair: Roof
Broken, unsecured or in disrepair: Gutters
7(b)
Broken, unsecured or in disrepair: Siding/shin^
Br.oken, unsecured or In disrepair: Chimney
7(d)
Broken, unsecured or irf disrepair: Shutters
7(e)
Broken, unsecured or in disrepair: Accessory structure(s) including
but not limited to: Ddeck, Pshed, Pporch, Ppool, Ppool house
7(f)
or cabana, Pgarage, Pcarport, Pstorage unit, Poutside statuary,
□fish pond. Pother:
_______
Storage of Junk vehicies.
8
Damaged, unsightiy, unsecured or unpermitted signage or awnings. .
9
Presence of graffiti.
10
Broken, unsecured or in disrepair fencing.
11
Broken, unsecured or in disrepair outdoor lighting fixtures.
12
Broken, exposed or hazardously utilized eiectricai wires, electricai
13
equipment or extension cords.
___________________________
Unfinished construction.
14
Damaged, dead or fallen trees or limbs.
15
Evidence office damage to the property which has not been repaired

W)

16

or restored.

17
18
19

Peeling or deteriorated paint.
Presence of stagnant water.
Open or unsecured wells, cesspools or cisterns
Presence of vermin, rodent harborage and infestation.
Presence of any violation identified within this Chapter
Presence within / upon an outdoor area of the improper storage of;
□ Refrigerator, Pwashing machine, Psink, Pstove, Pheater
□boiler, Ptank, other household appliances, Pboxes or indoor
furniture for a period in excess of seventy-two (72) consecutive hours.
Presence within / upon an outdoor area of the improper storage of:
□Lumber, nconstruction materials, Pdirt, Pdebris, Ptrash, Dgarbage
or uncovered refuse cans which is not timely or properly disposed of.
Vacant building or structure
POINT TOTAL:

20

21
22(a)

22(b)
23

_ _ _ _ _ _ _

Blighted Property as defined in § 156-62: An improved or vacant property which meets or exceed a point value of
one hundred (100) points as set forth within this article.
EVALUATION RECOMMENDATION:

Signed:

Date;

Supervisor:

Date:

POINTS
50
50
50
50
50

5

10
10
10
10
10
10
5
10
10
5

15
15
15
10
10
5
15
20
10
10
5

10
10
30
20

10

10
30

2. Initiating Abandonment
Abandonment.

Proceedings

–

Making

a

A. Under RPAPL 1971(1)(a), an OCCUPIED
abandoned if the owner fails either to:

Finding

of

dwelling

is

(i) collect rent, or
(ii) institute summary proceedings for nonpayment of rent for
three consecutive months;
and
(iii) the department finds that the dwelling has become a
danger to life, health or safety as a result of the owner’s
failure
to maintain the dwelling, which may be shown by the
owner’s failure to provide services including but not limited to
the
failure to make repairs, supply janitorial service,
purchase fuel or other needed supplies, or pay utility bills.
B. Under RPAPL 1971(1)(b), a VACANT dwelling is abandoned if
(i) the structure is not sealed or continuously guarded as
required by law; or
(ii) the structure was sealed or is being continuously guarded
by a person other than the owner, a mortgagee, lienor or
agent thereof, and either
(a) a vacate order of the department or other
governmental agency currently prohibits occupancy of
the dwelling or
(b) the tax on the property has been due and
unpaid for a period of at least one year.
Once the department finds that a dwelling is abandoned, it must file
a Certification containing the finding of abandonment and the facts on
which the finding is based. 2
2

RPAPL § 1971 Certification of abandonment provides:

2

The department must also Post Notice immediately, conspicuously
and prominently on the dwelling a notice of the Certification and that the
property has been found to be abandoned and that it is a crime to take,
remove or otherwise damage any fixture or part of the building.

3. The Judicial Proceeding – Notifying Parties with an Interest in
the Property.
A. Action in Supreme Court
B. File in County Clerk’s office a copy of certificate of abandonment
and a notice that the department intends to commence the
proceeding.
i.

name owner, and each mortgagee, lienor and
lessee of record.

ii.

Indexed by County Clerk as per CPLR 6511,
same effect as a notice of pendency

C. Serve property owner with Certification and Notice that the
Proceedings under Art 19-A will be commenced unless owner
notifies the department that the property has not been abandoned.
i. Service upon the owner must be made personally
or
ii. Posting the notice in a conspicuous place upon the
dwelling, and mailing a copy by registered or certified
mail to the last known owner at their last known
1. The department may make a finding that a dwelling is abandoned if:
(a) In the case of an occupied dwelling, the owner has failed for a period of at least three consecutive months
either to collect rent or to institute summary proceedings for nonpayment of rent, and the department finds that
the dwelling has become a danger to life, health or safety as a result of the owner's failure to assume his
responsibility for its condition. Such failure may be shown by such facts as an owner's failure to provide services
including but limited to, the failure to make repairs, supply janitorial service, purchase fuel or other needed
supplies, or pay utility bills. The appointment of an administrator pursuant to article seven-A of this chapter shall
not prevent the department from making a finding that a dwelling is abandoned; ...
2. When the department finds that a dwelling is abandoned within the meaning of this article, it shall make and file
among its records a certification containing such finding and the facts on which it is based. Further, it shall
immediately affix to the dwelling in a prominent and conspicuous location, a notice that the building has been
found to be an abandoned building and that it is a crime to take, remove or otherwise damage any fixture or part
of the building structure.

3

address.
D. Owner has 30 days to notify and demonstrate to the department
that the conditions upon which the department based its
abandonment either do not exist or have been corrected.
E. Within five days of serving the owner, the Certification must also
be served on each mortgagee, lienor and lessee of record,
personally or by registered mail.
4. Commencing the Judicial Proceeding

A.

Notice requirements set forth in RPAPL § 1972

B.

Petition commencing the proceeding must be accompanied
by an affidavit stating that the provisions of RPAPL § 1972
have been complied with.

C.

If a party to the proceeding contests the abandonment, the
burden of proving that the dwelling is abandoned is on the
municipality and the court may only make a finding based on
the facts before it.

D.

Strategy could motivate otherwise unresponsive mortgage
service provider to respond to property neglect issues.

5. What Art 19-A is not and what it should be
A. Not applicable to commercial property
i.

Use tax foreclosure process or AG escheatment
(Abandoned Property Law 201)

B. Article 19-A should be amended so that all real property, not
only residential property, is subject to the law

4

you in court, you still have the right to remain in the home until a court orders you
to leave. You legally remain the owner of and are responsible for the property until
the property is sold by you or by order of the court at the conclusion of any
foreclosure proceedings. This notice is not an eviction notice, and a foreclosure
action has not yet been commenced against you.

Section 422.2 Definitions.
As used in this Part:
(a) mortgage means a lien upon residential real property as is commonly given to secure
advances on, or the unpaid purchase price of, real property under the laws of this state,
together with the credit instrument or instruments, if any, secured thereby.
(b) mortgagee means the holder of a mortgage and/or note secured by residential real property,
including, as applicable, the original lender under a mortgage, its successors and assigns,
and the holders of credit instruments issued under a trust indenture, mortgage or deed of
trust pursuant to which such holders act by and through a trustee therein named.
(c) assignee means a current mortgagee if different from the original mortgagee.
(d) mortgage maintenance means the continued ownership of a mortgage and/or note by the
person or entity that originated that mortgage.
(e) mortgage origination means for compensation or gain, either directly or indirectly,
advancing funds to an applicant for a mortgage loan or a mortgagor as a mortgage loan.
(f) mortgage servicing means receiving any scheduled periodic payments from a borrower
pursuant to the terms of any mortgage loan, including amounts for escrow accounts, subject
to section 6-k of the Banking Law, title 3-A of article IX of the Real Property Tax Law or
section 10 of 12 U.S.C. 2609. In the case of a reverse mortgage as referenced in section 6h of the Banking Law, sections 280 and 280-a of the Real Property Law, servicing includes
making payments to the borrower or having been delegated by the mortgagee as
responsible for oversight and maintenance of the mortgage even though payments are no
longer being made to the borrower. The term includes making or holding a mortgage loan
if such activities directly or indirectly include holding the mortgage servicing rights or
having been delegated servicing functions for the mortgage loan.
(g) public official means a member of the New York State legislature, a member of the elected
governing body of a county, town, village or city, and in the city of New York, the city
council, and the highest ranking elected executive official of a county, city, town or village.
(h) residential real property means real property located in this state improved by any building
or structure that is or may be used, in whole or in part, by not less than one nor more than
four families.
(i) state or federally chartered bank, savings bank, savings and loan association, or credit
union means one of the following: (i) any corporation, organized under or subject to the
provisions of article three of the New York Banking Law; (ii) any corporation organized
under or subject to the provisions of Article 11 of the New York Banking Law; (iii) any
corporation organized under or subject to the provisions of Article six of the New York
Banking Law, including stock-form savings banks; (iv) any corporation organized under
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or subject to the provisions of article ten of the New York Banking Law, including, but not
limited to, stock-form savings and loan associations; (v) a state-chartered branch and
agency of a foreign bank subject to the provisions of Article 5 of the New York Banking
Law; (vi) any national banking association organized pursuant to the National Bank Act;
(vii) any federal savings association as such term is defined by the Federal Deposit
Insurance Act, as amended, (12 USC § 1813(b)(2)); (viii) a federal branch and agency of a
foreign bank, as such terms are defined by the International Banking Act of 1978, as
amended (12 USC § 3101); or (ix) a federal credit union, as such term is defined by the
Federal Credit Union Act, as amended (12 USC § 1752(1)).
(j) Servicer or mortgage loan servicer means an individual or entity engaged in mortgage
servicing.
(k) Vacant and abandoned means residential real property as to which at least one of the
following three conditions applies: (1) at three consecutive inspections of such property
by the mortgagee or its agent, with each inspection conducted twenty-five to thirty-five
days apart and at different times of the day, (i) no occupant was present and there was no
evidence of occupancy on the property to indicate that any persons are residing there; and
(ii) the residential real property was not being maintained in a manner consistent with the
standards set forth in New York property maintenance code chapter 3 sections 301, 302
(excluding 302.2, 302.6, 302.8), 304.1, 304.3, 304.7, 304.10, 304.12, 304.13, 304.15,
304.16, 307.1 and 308.1; or (2) a court or other appropriate state or local governmental
entity has formally determined, following due notice to the borrower at the property
address and any other known addresses, that such residential real property is vacant and
abandoned; or (3) each borrower and owner has separately issued a sworn written
statement, expressing his or her intent to vacate and abandon the property and an inspection
of the property shows no evidence of occupancy to indicate that any persons are residing
there.

Section 422.3 Applicability and Exemption under RPAPL 1308.
(a) Subject to the provisions of subdivisions (b), (c), and (d) below, the obligations imposed
by RPAPL 1308 shall apply to every vacant and abandoned residential real property,
irrespective of when the mortgage on the property was originated or became delinquent or
when the property became vacant and abandoned.
(b)

1. For each calendar year, the obligations imposed by RPAPL 1308 shall not apply
during that calendar year to a mortgagee that is able to establish all of the following:
A. It is a state or federally chartered bank, savings bank, savings and loan
association, or credit union;
B. It engages in mortgage origination and mortgage ownership during the
calendar year; and
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C. It had less than three-tenths of one percent of the total loans in the state
which the mortgagee either originated, owned, serviced, or maintained for
the calendar year ending two years prior to the current calendar year.
2. For purposes of subsection (C), above, whether a mortgagee had less than threetenths of one percent of the total loans in the state during the calendar year ending
two years prior to the current calendar year shall be calculated by dividing the
number of mortgages issued in the state during that calendar year that the
mortgagee originated, owned, serviced and/or maintained by the Total Number of
Residential Real Property Mortgages Originated in the State During the Calendar
Year Ending Two Years Prior To the Current Calendar Year.
3. The “Total Number of Residential Real Property Mortgages Originated in the State
During the Calendar Year Ending Two Years Prior To the Current Calendar Year”
shall be determined by the superintendent, based on available data, and shall be
published by the superintendent by November 15 of each year.
(c)

1. The obligations imposed by RPAPL 1308 shall not apply to residential real property
when the mortgage became delinquent before December 20, 2016, the effective date of
RPAPL 1308, if a mortgagee is able to establish all of the following:
A. It is a state or federally chartered bank, savings bank, savings and loan
association, or credit union;
B. It engages in mortgage origination and mortgage ownership during the
calendar year; and
C. It had between three-tenths of one percent and five tenths of one percent of
the total loans in the state which the mortgagee either originated, owned,
serviced, or maintained for the calendar year ending two years prior to the
current calendar year.
2. For purposes of subsection (C), above, whether a mortgagee had between threetenths of one percent and five-tenths of one percent of the total loans in the state
during the calendar year ending two years prior to the current calendar year shall
be calculated by dividing the number of mortgages issued in the state during
that calendar year that the mortgagee originated, owned, serviced and/or
maintained by the Total Number of Residential Real Property Mortgages
Originated in the State During the Calendar Year Ending Two Years Prior To the
Current Calendar Year.
3. The “Total Number of Residential Real Property Mortgages Originated in the State
During the Calendar Year Ending Two Years Prior To the Current Calendar Year”
shall be determined by the superintendent, based on available data, and shall be
published by the superintendent by November 15 of each year.
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(d) If, after being subject to the obligations imposed by RPAPL 1308, a mortgagee becomes
exempt pursuant to subsections (b) or (c), then the obligations imposed by 1308 shall
continue to apply to all residential real property that became vacant and abandoned before
the mortgagee became exempt and for which the mortgagee continues to own the mortgage,
and, if applicable, to residential real property that becomes vacant and abandoned after the
mortgagee ceases to be exempt.
(e) The burden of proving an exemption pursuant to this Subdivision is upon the mortgagee
claiming it. In order to establish an exemption from the requirements of RPAPL 1308, a
mortgagee must submit to the superintendent by February 28, 2017 for the 2017 calendar
year and for each calendar year thereafter, by December 31 of the year preceding the
calendar year in which the exemption is being sought, on the form required by the
superintendent, a statement providing the basis for which the mortgagee satisfies all three
requirements of the relevant subsection. The statement shall also identify all real property
that, by application of subsection (d), will remain subject to the requirements in RPAPL
1308. If a mortgagee fails to timely provide the statement required by this subdivision,
the mortgagee shall not satisfy the provisions of subdivision (b) or (c) for that calendar
year.
(f)

1. Subject to subdivision (2), for all mortgages that are ninety days or more
delinquent on December 20, 2016, the initial inspection required by RPAPL
1308(1) must be made on or before February 1, 2017.
2. For any residential real property that satisfies the definition of vacant and
abandoned in RPAPL 1309 as of December 20, 2016, the requirements in RPAPL
1308(3) must be satisfied by February 1, 2017.

(g) Pursuant to RPAPL 1308(11), state or federally chartered banks, savings banks, savings
and loan associations and credit unions that qualify for the exemption under subdivision
(b), above, and that are parties to the Department’s Industry Best Practices: Inspecting,
Securing and Maintaining Vacant and Abandoned Properties in New York, issued in May
2015, shall continue to be subject to that agreement for so long as the terms and conditions
of the agreement remain in effect.

Section 422.4 Vacant and Abandoned Property Reporting.
(a) Within twenty-one business days of when a mortgagee or mortgage loan servicer of a
property learns, or should have learned, that a property is vacant and abandoned, the
mortgagee or mortgage loan servicer shall submit or cause to be submitted on the form
prescribed by the Department the following information:
1. the address of the subject property;
2. the current name, address and contact information for the lender, assignee or
mortgage loan servicer responsible for maintaining the subject property;
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3. whether a foreclosure proceeding has been commenced as to the subject property,
and, if so, the date the proceeding was commenced and the status of the proceeding;
4. the name, last known address and contact information for the mortgagor(s) of
record; and
5. any additional information requested by the superintendent.
(b) A mortgagee or mortgage loan servicer of property learns, or should have learned, that a
property is vacant and abandoned when the mortgagee or mortgage loan servicer knew or
should have known one or more of the following:
1. That three inspections of the subject residential real property conducted twenty-five
to thirty-five days apart and at different times of the day indicated, or would have
indicated, that (i) no occupant was present and there was no evidence of occupancy
on the property to indicate that any persons were residing there; and (ii) the
residential real property was not being maintained in a manner consistent with the
standards set forth in New York property maintenance code chapter sections 301,
302 (excluding 302.2, 302.6, 302.8), 304.1, 304.3, 304.7, 304.10, 304.12, 304.13,
304.15, 304.16, 307.1 and 308.1;
2. That a court or other appropriate state or local governmental entity has formally
determined, following due notice to the borrower at the property address and any
other known addresses, that such residential real property is vacant and abandoned;
or
3. That each borrower and owner has separately issued a sworn written statement,
expressing his or her intent to vacate and abandon the property and an inspection
of the property shows no evidence of occupancy to indicate that any persons are
residing there.
(c) A mortgagee is required to exercise due diligence to learn of the matters set forth in
subsection (b), above. Due diligence includes but is not limited to ensuring that all
timelines and requirements set forth in the law and regulation are adhered to and exercising
oversight of third parties hired to inspect and investigate.
(d) The information provided to the Department pursuant to this section will be included in
the statewide vacant and abandoned property registry established by RPAPL Section
1310(1).
(e) At the time of a filing with the Department pursuant to RPAPL 1306, the mortgagee or its
agent shall state whether the relevant real property has been inspected and whether the
mortgagee or any agent of the mortgagee has any reason to believe that the property is
vacant and abandoned and the basis for that belief. The superintendent may prescribe the
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form for the submission of such information. All mortgagees subject to this requirement
shall provide the quarterly reporting set forth in Section 422.5.
(f) For all residential real property previously reported to the Department as vacant and
abandoned, the mortgagee shall provide the information required by this section by
February 1, 2017.

Section 422.5 Quarterly Reporting.
(a) Every mortgagee that is not exempt from the obligations imposed by RPAPL 1308 shall
file with the superintendent, on a form that may be prescribed by the superintendent, a
quarterly report containing the following information:
1. Identification of all loans secured by a mortgage on residential real property held by
the mortgagee where the borrower has been delinquent for 90 or more days;
2. For each loan identified pursuant to subdivision (a)(1),
A. The address of the subject property.
B. The date on which each inspection of the subject property to determine
occupancy was conducted as required by RPAPL 1308(1).
C. The date on which a determination was made that the subject property was
vacant and abandoned.
D. The date on which the notice required by RPAPL 1308(3) was posted on the
subject property.
E. Identification of all actions to secure and maintain the subject property that have
been taken, the date each action was taken, and the nature of each action.
F. Whether a foreclosure proceeding has been commenced as to the subject
property, and if so, the date the proceeding was commenced and the status of
the proceeding.
3. Any additional information requested by the superintendent.
(b) The quarterly report shall be filed within 30 days of the end of the calendar quarter to which
the report pertains, except that no quarterly report needs to be filed for the calendar quarter
ending December 31, 2016.
(c) Every mortgagee that is not exempt from the obligations imposed by RPAPL 1308 shall
maintain for production and inspection all books and records documenting all actions to
secure and maintain the subject property that have been taken, the date each action was
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taken, the nature of each action, the identity and employer of the person who performed
each action, and all other information necessary to evidence compliance with the statute..

Section 422.6 Applicability of RPAPL 1310 Reporting Requirements.
The obligations imposed by RPAPL 1310 shall apply to both the mortgagee and the
mortgage loan servicer of every vacant and abandoned residential real property located in
the state, provided that only one filing shall in every case be required for each property.

Section 422.7 Federal Law and Federal Guidelines.
(a) Where a specific provision of RPAPL 1308 is directly inconsistent with a federal law or
court order, the inconsistent provision of RPAPL 1308 shall not be applied to the
mortgagee. Instead, the mortgagee’s compliance with RPAPL 1308 shall be evaluated by
reference to the applicable federal law or court order.
(b) Where a specific provision of RPAPL 1308 imposes an obligation on a mortgagee that is
greater than what is imposed by a provision in a federal law or court order, the specific
provision of RPAPL 1308 shall not be deemed to be directly inconsistent with the federal
law or court order.
(c) Where a specific provision of RPAPL 1308 imposes an obligation on a mortgagee and
there is no similar provision in a federal law or court order, the specific provision of RPAPL
1308 shall not be deemed to be directly inconsistent with the federal law or court order
(d) Where the Federal National Mortgage Association requires that the servicing of a specific
mortgage comply with the investor or insurer guidelines issued by Federal National
Mortgage Association, compliance with the property preservation requirements included
in such guidelines as they exist on December 20, 2016, shall be deemed to be in compliance
with Section 1308. If the property preservation requirements included in the investor or
insurer guidelines issued by Federal National Mortgage Association change after
December 20, 2016, compliance with such future property preservation requirements shall
be deemed to be in compliance with Section 1308 only if the future property preservation
requirements impose the same or greater property preservation requirements as compared
to the requirements included in guidelines in effect on December 20, 2016.
(e) Where the Federal Home Loan Mortgage Corporation requires that the servicing of a
specific mortgage comply with the investor or insurer guidelines issued by Federal Home
Loan Mortgage Corporation, compliance with the property preservation requirements
included in such guidelines as they exist on December 20, 2016, shall be deemed to be in
compliance with Section 1308. If the property preservation requirements included in the
investor or insurer guidelines issued by Federal Home Loan Mortgage Corporation change
after December 20, 2016, compliance with such future property preservation requirements
shall be deemed to be in compliance with Section 1308 only if the future property
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preservation requirements impose the same or greater property preservation requirements
as compared to the requirements included in guidelines in effect on December 20, 2016.

Section 422.8 Disclosure of Information Maintained in the Statewide Vacant and Abandoned
Property Registry.
(a) The information maintained in the statewide vacant and abandoned property registry shall
be deemed and treated as confidential and shall therefore be exempt from disclosure
pursuant to New York’s Freedom of Information Law, Public Officer Law, Article 6.
(b) The superintendent may, in his or her sole discretion, release any information in the
statewide vacant and abandoned property registry if the superintendent determines that
such disclosure is in the best interest of the public.
(c) Upon written request in the form prescribed by the Department, the superintendent shall
release to a public official, as defined in this Part, the information maintained in the
statewide vacant and abandoned property registry that is specific to the geographic scope
of the public official’s district or political subdivision. The superintendent may require, in
addition to any agreements or certifications required by subdivision (d), that a public
official certify, as a condition to receiving information maintained in the statewide vacant
and abandoned property registry, that the release of the requested information furthers the
purposes of Section 1307, Section 1310, or Article 18 of the RPAPL, or any other law,
code, rule, regulation or ordinance that the superintendent determines to be related to
Section 1307, Section 1310, or Article 18 of the RPAPL.
(d) The superintendent may require any party receiving information maintained in the
statewide vacant and abandoned registry pursuant to this section to execute, as a condition
of receiving the information, a confidentiality agreement and/or periodic certifications
affirming that the confidentiality of the information has been maintained.

Section 422.9 Enforcement.
RPAPL 1308 and 1310 and the rules in this Part will be enforced as provided under
RPAPL section 1308(8), the Financial Services Law and the Banking Law.

Section 422.10 Effective Date. This Part shall be effective on December 20, 2016.
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SIMILAR CONTACT INFORMATION.
4. IF THE POSTED NOTICE IS NOT RESPONDED TO OR PERSISTS FOR SEVEN
CONSECUTIVE CALENDAR DAYS WITHOUT CONTACT WITH THE BORROWER, PROPERTY
OWNER OR OCCUPANT INDICATING THAT THE PROPERTY IS NOT VACANT OR ABANDONED,
OR IF AN EMERGENT PROPERTY CONDITION THAT COULD REASONABLY DAMAGE, DESTROY
OR HARM THE PROPERTY ARISES, THE SERVICER SHALL:
(A) IN CASES WHERE THE PROPERTY CONTAINS TWO OR MORE POINTS OF INGRESS OR
EGRESS, REPLACE NO MORE THAN ONE DOOR LOCK TO PROVIDE SUBSEQUENT ACCESS
TO THE PROPERTY;
(B) SECURE, REPLACE OR BOARD UP BROKEN DOORS AND WINDOWS;
(C) SECURE ANY PART OF THE PROPERTY THAT MAY BE DEEMED AN ATTRACTIVE
NUISANCE INCLUDING, BUT NOT LIMITED TO, A WATER FEATURE THAT COULD CREATE A
DROWNING RISK, REFRIGERATOR OR FREEZER UNITS, OUTBUILDINGS, WELLS OR SEPTIC
TANKS;
(D) TAKE REASONABLE MEASURES TO ENSURE THAT PIPES, DUCTS, CONDUCTORS, FANS
AND BLOWERS DO NOT DISCHARGE HARMFUL GASES, STEAM, VAPOR, HOT AIR, GREASE,
SMOKE, ODORS OR OTHER GASEOUS OR PARTICULATE WASTE DIRECTLY UPON ABUTTING
OR ADJACENT PUBLIC OR PRIVATE PROPERTY OR THAT OF ANOTHER TENANT;
(E) WHERE APPROPRIATE, WINTERIZE THE APPLICABLE PLUMBING AND HEATING
SYSTEMS;
(F) PROVIDE BASIC UTILITIES INCLUDING, BUT NOT LIMITED TO, WATER, ELECTRICITY,
NATURAL GAS, PROPANE AND SEWER SERVICE, AS APPROPRIATE AND WHEN ALLOWED BY
THE LOCAL UTILITY PROVIDER, THAT ARE NEEDED FOR THE OPERATION OF A SUMP PUMP
OR DEHUMIDIFIER, OR WHEN THERE ARE JOINTLY OWNED OR SHARED UTILITIES WITH
ADJOINING PROPERTIES OR UNITS, EXCEPT FOR TURNING OFF WATER SERVICE TO
PREVENT FLOODING OR WATER LEAKS IN THE PROPERTY, OR WHEN OTHER UTILITY
SERVICE COULD REASONABLY CREATE A HAZARD TO THE PROPERTY OR AN
UNAUTHORIZED OCCUPANT OR PERSON ENTERING THE PROPERTY;
(G) REMOVE AND REMEDIATE ANY SIGNIFICANT HEALTH AND SAFETY ISSUES, INCLUDING
OUTSTANDING CODE VIOLATIONS;
(H) TAKE REASONABLE MEASURES TO PREVENT THE GROWTH OF HARMFUL MOLD;
(I) RESPOND TO GOVERNMENT INQUIRIES REGARDING PROPERTY CONDITION, SUBJECT
TO RESTRICTIONS REGARDING FINANCIAL PRIVACY; AND
(J) ENSURE THAT THE NOTICE REQUIRED TO BE POSTED IN SUBDIVISION THREE OF THIS
SECTION REMAINS POSTED ON AN EASILY ACCESSIBLE PART OF THE PROPERTY THAT
WOULD BE REASONABLY VISIBLE TO THE BORROWER, PROPERTY OWNER OR OCCUPANT
SO LONG AS THE DUTY TO MAINTAIN APPLIES.

5. AT NO TIME SHALL A SERVICER REMOVE PERSONAL PROPERTY FROM THE PROPERTY
UNLESS:
(A) THE PERSONAL PROPERTY POSES A SIGNIFICANT HEALTH AND SAFETY ISSUE; OR
(B) THERE IS AN UNCONTESTED ORDER TO DO SO BY A GOVERNMENTAL ENTITY.
6. A SERVICER WHO HAS DETERMINED A PROPERTY TO BE VACANT AND ABANDONED AND
WHO HAS SECURED THE SAME SHALL TAKE REASONABLE AND NECESSARY ACTIONS TO
MAINTAIN THE PROPERTY UNTIL THE EARLIER OF THE FOLLOWING EVENTS:
(A) AN OCCUPANT OF THE PROPERTY HAS ASSERTED HIS OR HER RIGHT TO OCCUPY THE
PROPERTY, OR THE SERVICER OR ITS AGENTS HAVE RECEIVED THREATS OF VIOLENCE;
(B) THE BORROWER HAS FILED FOR BANKRUPTCY;
(C) A COURT HAS ORDERED THE SERVICER TO STOP ANY MAINTENANCE OF THE
PROPERTY;
(D) A HOMEOWNERS' ASSOCIATION OR COOPERATIVE HAS PREVENTED THE SERVICER
FROM GAINING ACCESS TO OR MAINTAINING THE PROPERTY;
(E) THE PROPERTY HAS BEEN SOLD OR TRANSFERRED TO A NEW OWNER;
(F) THE SERVICER OR INVESTOR SUBJECT TO THE PROVISIONS OF THIS SECTION HAS
RELEASED THE LIEN ON THE PROPERTY; OR
(G) THE MORTGAGE NOTE HAS BEEN ASSIGNED, TRANSFERRED OR SOLD TO ANOTHER
SERVICER.
7. REASONABLE AND NECESSARY ACTIONS TO MAINTAIN THE PROPERTY INCLUDE, BUT
ARE NOT LIMITED TO:
(A) ENSURING THAT THE PROPERTY REMAINS SECURE PURSUANT TO SUBDIVISIONS
FOUR, FIVE AND SIX OF THIS SECTION; AND
(B) MAINTAINING PROPERTY IN A MANNER CONSISTENT WITH THE STANDARDS SET
FORTH IN SECTIONS 301, 302 (EXCLUDING 302.2, 302.6 AND 302.8), 304.1, 304.3, 304.7,
304.10, 304.12, 304.13, 304.15, 304.16, 307.1, AND 308.1 OF THE NEW YORK PROPERTY
MAINTENANCE CODE, TO THE EXTENT THAT THE MORTGAGE SERVICER OR ITS AGENTS
ARE ABLE TO OBTAIN NECESSARY OR REQUIRED PERMITS OR APPROVALS.
8. (A) VIOLATIONS OF THIS SECTION MAY BE HEARD BEFORE A HEARING OFFICER OR A
COURT OF COMPETENT JURISDICTION. IF IT SHALL APPEAR TO THE SATISFACTION OF THE
HEARING OFFICER OR THE COURT, BASED ON THE PREPONDERANCE OF THE EVIDENCE,
THAT THE MORTGAGEE OR AGENT OF A MORTGAGEE HAS VIOLATED THIS SECTION, A
CIVIL PENALTY MAY BE ISSUED BY THE HEARING OFFICER OR THE COURT IN THE AMOUNT
OF UP TO FIVE HUNDRED DOLLARS PER DAY PER PROPERTY FOR EACH DAY THE
VIOLATION PERSISTED.

(B) THE SUPERINTENDENT OF FINANCIAL SERVICES MAY, AS APPROPRIATE AND IN HIS OR
HER SOLE DISCRETION, PURSUE ANY SUSPECTED VIOLATION OF THIS SECTION. BEFORE
TAKING SUCH ACTION, THE SUPERINTENDENT SHALL GIVE THE LENDER, ASSIGNEE OR
MORTGAGE LOAN SERVICER AT LEAST SEVEN DAYS' NOTICE OF THE VIOLATION.
(C) IN ADDITION TO THE AUTHORITY GRANTED TO THE DEPARTMENT OF FINANCIAL
SERVICES, THE MUNICIPALITY IN WHICH SUCH RESIDENTIAL REAL PROPERTY IS
LOCATED, SHALL HAVE THE RIGHT TO ENFORCE THE OBLIGATIONS DESCRIBED IN THIS
SECTION IN ANY COURT OF COMPETENT JURISDICTION AFTER AT LEAST SEVEN DAYS'
NOTICE TO THE LENDER, ASSIGNEE OR MORTGAGE LOAN SERVICER, UNLESS THE
PROPERTY REQUIRES EMERGENCY REPAIRS TO ADDRESS A THREAT TO PUBLIC HEALTH,
SAFETY OR WELFARE, IN WHICH CASE THE MUNICIPALITY MAY ENTER AND MAINTAIN THE
PROPERTY TO CURE THE EMERGENCY, PROVIDED HOWEVER, NOTICE SHALL BE PROVIDED
TO THE LENDER, ASSIGNEE OR MORTGAGE LOAN SERVICER AS SOON AS PRACTICABLE.
ANY MUNICIPALITY ACTING PURSUANT TO THIS SUBDIVISION SHALL HAVE A CAUSE OF
ACTION IN ANY COURT OF COMPETENT JURISDICTION AGAINST THE LENDER, ASSIGNEE
OR MORTGAGE LOAN SERVICER TO RECOVER COSTS INCURRED AS A RESULT OF
MAINTAINING THE PROPERTY. SUCH ENTITY SHALL PROVIDE THE DEPARTMENT OF
FINANCIAL SERVICES WITH WRITTEN NOTICE AT LEAST TEN DAYS PRIOR TO BRINGING
AN ACTION PURSUANT TO THIS SUBDIVISION; PROVIDED, HOWEVER, THAT FAILURE TO
COMPLY WITH THIS NOTICE REQUIREMENT SHALL NOT BE A DEFENSE TO THE ENTITY
PROCEEDING PURSUANT TO THIS SUBDIVISION. THE AUTHORITY PROVIDED BY THIS
SUBDIVISION SHALL BE IN ADDITION TO, AND SHALL NOT BE DEEMED TO DIMINISH OR
REDUCE, ANY RIGHTS OF THE PARTIES DESCRIBED IN THIS SECTION UNDER EXISTING
LAW AGAINST THE MORTGAGOR OF SUCH PROPERTY FOR FAILURE TO MAINTAIN SUCH
PROPERTY. ANY CIVIL PENALTY IMPOSED PURSUANT TO PARAGRAPH (A) OF THIS
SUBDIVISION IN AN ACTION BROUGHT BY A MUNICIPALITY PURSUANT TO THIS
PARAGRAPH SHALL BE RETAINED BY SUCH MUNICIPALITY.
(D) THE DEPARTMENT OF FINANCIAL SERVICES IS AUTHORIZED AND EMPOWERED TO
ADOPT SUCH RULES AND REGULATIONS AS MAY, IN THE JUDGMENT OF THE
SUPERINTENDENT OF FINANCIAL SERVICES, BE NECESSARY FOR THE EFFECTIVE
IMPLEMENTATION, ADMINISTRATION, OPERATION AND ENFORCEMENT OF THIS SECTION.
9. A SERVICER WHO PEACEFULLY ENTERS A VACANT AND ABANDONED PROPERTY IN
ORDER TO MAINTAIN PURSUANT TO THIS SECTION SHALL BE IMMUNE FROM LIABILITY
WHEN SUCH SERVICER IS MAKING REASONABLE EFFORTS TO COMPLY WITH THE
STATUTE.
10. THE PROVISIONS OF THIS SECTION ARE SUBJECT TO FEDERAL LAWS, COURT ORDERS
AND INVESTOR AND INSURER GUIDELINES.
11. FOR ALL STATE OR FEDERALLY CHARTERED BANKS, SAVINGS BANKS, SAVINGS AND
LOAN ASSOCIATIONS, CREDIT UNIONS, OR SERVICERS FOR WHICH THE PROVISIONS OF
THIS SECTION DO NOT APPLY, PURSUANT TO THE OPENING PARAGRAPH OF THIS
SECTION, ANY AGREEMENT BETWEEN SUCH STATE OR FEDERALLY CHARTERED BANKS,
SAVINGS BANKS, SAVINGS AND LOAN ASSOCIATIONS, CREDIT UNIONS, OR SERVICERS
AND THE DEPARTMENT OF FINANCIAL SERVICES THAT IS ASSOCIATED WITH THE

MAINTENANCE AND REPAIR OF VACANT AND ABANDONED PROPERTY SHALL REMAIN IN
FULL FORCE AND EFFECT BETWEEN THE AFOREMENTIONED PARTIES FOR SO LONG AS THE
TERMS AND CONDITIONS OF SUCH AGREEMENT REMAIN IN EFFECT.
12. THE DEPARTMENT OF FINANCIAL SERVICES SHALL ISSUE SUCH RULES AND
REGULATIONS NECESSARY TO IMPLEMENT THE TERMS OF THIS SECTION, INCLUDING BUT
NOT LIMITED TO RULES AND REGULATIONS PERTAINING TO THE REPORTING OF
FINANCIAL INFORMATION THAT STATE OR FEDERALLY CHARTERED BANKS, SAVINGS
BANKS, SAVINGS AND LOAN ASSOCIATIONS, OR CREDIT UNIONS MUST PROVIDE TO
IMPLEMENT THIS SECTION.
13. NO LOCAL LAW, ORDINANCE, OR RESOLUTION SHALL IMPOSE A DUTY TO MAINTAIN
VACANT AND ABANDONED PROPERTY AS DEFINED IN SECTION THIRTEEN HUNDRED NINE
OF THIS ARTICLE IN A MANNER INCONSISTENT WITH THE PROVISIONS OF THIS SECTION
THAT ARE RELATED TO MAINTENANCE AS PROVIDED UNDER SUBDIVISIONS THREE, FOUR,
FIVE, SIX AND SEVEN OF THIS SECTION, OR ESTABLISH RELATED PENALTIES NOR OTHER
MONETARY OBLIGATIONS, WITH RESPECT TO A STATE OR FEDERALLY CHARTERED BANK,
SAVINGS BANK, SAVINGS AND LOAN ASSOCIATION OR CREDIT UNION THAT ORIGINATES,
OWNS, SERVICES OR MAINTAINS A MORTGAGE RELATED TO SUCH PROPERTY.
NO LOCAL LAW, ORDINANCE, OR RESOLUTION SHALL IMPOSE A DUTY TO MAINTAIN
VACANT AND ABANDONED PROPERTY UPON ANY STATE OR FEDERALLY CHARTERED BANK,
SAVINGS BANK, SAVINGS AND LOAN ASSOCIATION OR CREDIT UNION THAT ORIGINATES,
OWNS, SERVICES OR MAINTAINS A MORTGAGE RELATED TO SUCH PROPERTY FOR WHICH
THE PROVISIONS OF THIS SECTION, PURSUANT TO THE OPENING PARAGRAPH OF THIS
SECTION, DO NOT APPLY.

Section 2. Rule 3408 of the civil practice law and rules, as added by chapter 472 of the
laws of 2008, subdivision (a) as amended by chapter 306 of the laws of 2013, subdivisions
(d), (e), (f), (g) and (h) as added by chapter 507 of the laws of 2009, is amended to read
as follows:
Rule 3408. Mandatory settlement conference in residential foreclosure actions. (a) In any
residential foreclosure action involving a home loan as such term is defined in section
thirteen hundred four of the real property actions and proceedings law, in which the
defendant is a resident of the property subject to foreclosure, plaintiff shall file proof of
service within twenty days of such service, however service is made, and the court shall
hold a mandatory conference within sixty days after the date when proof of service upon
such defendant is filed with the county clerk, or on such adjourned date as has been agreed
to by the parties, for the purpose of holding settlement discussions pertaining to the relative
rights and obligations of the parties under the mortgage loan documents, including, but not
limited to : 1. determining whether the parties can reach a mutually agreeable resolution to
help the defendant avoid losing his or her home, and evaluating the potential for a
resolution in which payment schedules or amounts may be modified or other workout
options may be agreed to, and for INCLUDING, BUT NOT LIMITED TO, A LOAN
MODIFICATION, SHORT SALE, DEED IN LIEU OF FORECLOSURE, OR ANY OTHER LOSS
MITIGATION OPTION; OR 2. whatever other purposes the court deems appropriate.
(b) At the initial conference held pursuant to this section, any defendant currently appearing
pro se, shall be deemed to have made a motion to proceed as a poor person under section
eleven hundred one of this chapter. The court shall determine whether such permission shall
be granted pursuant to standards set forth in section eleven hundred one of this chapter. If
the court appoints defendant counsel pursuant to subdivision (a) of section eleven hundred
two of this chapter, it shall adjourn the conference to a date certain for appearance of
counsel and settlement discussions pursuant to subdivision (a) of this section, and
otherwise shall proceed with the conference.
(c) At any conference held pursuant to this section, the plaintiff AND THE DEFENDANT shall
appear in person or by counsel, and if appearing by counsel, such counsel EACH PARTY'S
REPRESENTATIVE AT THE CONFERENCE shall be fully authorized to dispose of the case. The
defendant shall appear in person or by counsel. If the defendant is appearing pro se, the
court shall advise the defendant of the nature of the action and his or her rights and
responsibilities as a defendant. Where appropriate, the court may permit a representative of
the plaintiff OR THE DEFENDANT to attend the settlement conference telephonically or by
video-conference.
(d) Upon the filing of a request for judicial intervention in any action pursuant to this
section, the court shall send either a copy of such request or the defendant's name, address
and telephone number (if available) to a housing counseling agency or agencies on a list
designated by the division of housing and community renewal for the judicial district in
which the defendant resides. Such information shall be used by the designated housing
counseling agency or agencies exclusively for the purpose of making the homeowner aware
of housing counseling and foreclosure prevention services and options available to them.
(e) The court shall promptly send a notice to parties advising them of the time and place of
the settlement conference, the purpose of the conference and the requirements of this

section. The notice shall be in a form prescribed by the office of court administration, or, at
the discretion of the office of court administration, the administrative judge of the judicial
district in which the action is pending, and shall advise the parties of the documents that
they should SHALL bring to the conference.
1. For the plaintiff, such documents should SHALL include, but are not limited to, (I) the
payment history ; (II) an itemization of the amounts needed to cure and pay off the loan;
(III) the mortgage and note OR COPIES OF THE SAME; (IV) STANDARD APPLICATION
FORMS AND A DESCRIPTION OF LOSS MITIGATION OPTIONS, IF ANY, WHICH MAY BE
AVAILABLE TO THE DEFENDANT; AND (V) ANY OTHER DOCUMENTATION REQUIRED BY THE
PRESIDING JUDGE . If the plaintiff is not the owner of the mortgage and note, the plaintiff
shall provide the name, address and telephone number of the legal owner of the mortgage
and note. FOR CASES IN WHICH THE LENDER OR ITS SERVICING AGENT HAS EVALUATED
OR IS EVALUATING ELIGIBILITY FOR HOME LOAN MODIFICATION PROGRAMS OR OTHER
LOSS MITIGATION OPTIONS, IN ADDITION TO THE DOCUMENTS LISTED ABOVE, THE
PLAINTIFF SHALL BRING A SUMMARY OF THE STATUS OF THE LENDER'S OR SERVICING
AGENT'S EVALUATION FOR SUCH MODIFICATIONS OR OTHER LOSS MITIGATION OPTIONS,
INCLUDING, WHERE APPLICABLE, A LIST OF OUTSTANDING ITEMS REQUIRED FOR THE
BORROWER TO COMPLETE ANY MODIFICATION APPLICATION, AN EXPECTED DATE OF
COMPLETION OF THE LENDER'S OR SERVICER AGENT'S EVALUATION, AND, IF THE
MODIFICATION(S) WAS DENIED, A DENIAL LETTER OR ANY OTHER DOCUMENT
EXPLAINING THE REASON(S) FOR DENIAL AND THE DATA INPUT FIELDS AND VALUES
USED IN THE NET PRESENT VALUE EVALUATION. IF THE MODIFICATION WAS DENIED ON
THE BASIS OF AN INVESTOR RESTRICTION, THE PLAINTIFF SHALL BRING THE
DOCUMENTARY EVIDENCE WHICH PROVIDES THE BASIS FOR THE DENIAL, SUCH AS A
POOLING AND SERVICING AGREEMENT.
2. For the defendant, such documents should SHALL include, but are not limited to, proof
of current income such as the two most recent pay stubs, most recent tax return and most
recent property tax statements IF APPLICABLE, INFORMATION ON CURRENT INCOME TAX
RETURNS, EXPENSES, PROPERTY TAXES AND PREVIOUSLY SUBMITTED APPLICATIONS FOR
LOSS MITIGATION; BENEFITS INFORMATION; RENTAL AGREEMENTS OR PROOF OF RENTAL
INCOME; AND ANY OTHER DOCUMENTATION RELEVANT TO THE PROCEEDING REQUIRED
BY THE PRESIDING JUDGE .
(f) Both the plaintiff and defendant shall negotiate in good faith to reach a mutually
agreeable resolution, including BUT NOT LIMITED TO a loan modification , SHORT SALE,
DEED IN LIEU OF FORECLOSURE, OR ANY OTHER LOSS MITIGATION , if possible.
COMPLIANCE WITH THE OBLIGATION TO NEGOTIATE IN GOOD FAITH PURSUANT TO THIS
SECTION SHALL BE MEASURED BY THE TOTALITY OF THE CIRCUMSTANCES, INCLUDING
BUT NOT LIMITED TO THE FOLLOWING FACTORS:
1. COMPLIANCE WITH THE REQUIREMENTS OF THIS RULE AND APPLICABLE COURT RULES,
COURT ORDERS, AND DIRECTIVES BY THE COURT OR ITS DESIGNEE PERTAINING TO THE
SETTLEMENT CONFERENCE PROCESS;
2. COMPLIANCE WITH APPLICABLE MORTGAGE SERVICING LAWS, RULES, REGULATIONS,
INVESTOR DIRECTIVES, AND LOSS MITIGATION STANDARDS OR OPTIONS CONCERNING
LOAN MODIFICATIONS, SHORT SALES, AND DEEDS IN LIEU OF FORECLOSURE; AND

3. CONDUCT CONSISTENT WITH EFFORTS TO REACH A MUTUALLY AGREEABLE
RESOLUTION, INCLUDING BUT NOT LIMITED TO, AVOIDING UNREASONABLE DELAY,
APPEARING AT THE SETTLEMENT CONFERENCE WITH AUTHORITY TO FULLY DISPOSE OF
THE CASE, AVOIDING PROSECUTION OF FORECLOSURE PROCEEDINGS WHILE LOSS
MITIGATION APPLICATIONS ARE PENDING, AND PROVIDING ACCURATE INFORMATION TO
THE COURT AND PARTIES.
NEITHER OF THE PARTIES' FAILURE TO MAKE THE OFFER OR ACCEPT THE OFFER MADE BY
THE OTHER PARTY IS SUFFICIENT TO ESTABLISH A FAILURE TO NEGOTIATE IN GOOD
FAITH.
(g) The plaintiff must file a notice of discontinuance and vacatur of the lis pendens within
one hundred fifty days NINETY DAYS after any settlement agreement or loan modification is
fully executed.
(h) A party to a foreclosure action may not charge, impose, or otherwise require payment
from the other party for any cost, including but not limited to attorneys' fees, for
appearance at or participation in the settlement conference.
(I) THE COURT MAY DETERMINE WHETHER EITHER PARTY FAILS TO COMPLY WITH THE
DUTY TO NEGOTIATE IN GOOD FAITH PURSUANT TO SUBDIVISION (F) OF THIS SECTION,
AND ORDER REMEDIES PURSUANT TO SUBDIVISIONS (J) AND (K) OF THIS SECTION,
EITHER ON MOTION OF ANY PARTY OR SUA SPONTE ON NOTICE TO THE PARTIES, IN
ACCORDANCE WITH SUCH PROCEDURES AS MAY BE ESTABLISHED BY THE COURT OR THE
OFFICE OF COURT ADMINISTRATION. A REFEREE, JUDICIAL HEARING OFFICER, OR OTHER
STAFF DESIGNATED BY THE COURT TO OVERSEE THE SETTLEMENT CONFERENCE PROCESS
MAY HEAR AND REPORT FINDINGS OF FACT AND CONCLUSIONS OF LAW, AND MAY MAKE
REPORTS AND RECOMMENDATIONS FOR RELIEF TO THE COURT CONCERNING ANY PARTY'S
FAILURE TO NEGOTIATE IN GOOD FAITH PURSUANT TO SUBDIVISION (F) OF THIS
SECTION.
(J) UPON A FINDING BY THE COURT THAT THE PLAINTIFF FAILED TO NEGOTIATE IN GOOD
FAITH PURSUANT TO SUBDIVISION (F) OF THIS SECTION, AND ORDER REMEDIES
PURSUANT TO THIS SUBDIVISION AND SUBDIVISION (K) OF THIS SECTION THE COURT
SHALL, AT A MINIMUM, TOLL THE ACCUMULATION AND COLLECTION OF INTEREST, COSTS,
AND FEES DURING ANY UNDUE DELAY CAUSED BY THE PLAINTIFF, AND WHERE
APPROPRIATE, THE COURT MAY ALSO IMPOSE ONE OR MORE OF THE FOLLOWING:
1. COMPEL PRODUCTION OF ANY DOCUMENTS REQUESTED BY THE COURT PURSUANT TO
SUBDIVISION (E) OF THIS SECTION OR THE COURT'S DESIGNEE DURING THE
SETTLEMENT CONFERENCE;
2. IMPOSE A CIVIL PENALTY PAYABLE TO THE STATE THAT IS SUFFICIENT TO DETER
REPETITION OF THE CONDUCT AND IN AN AMOUNT NOT TO EXCEED TWENTYFIVE
THOUSAND DOLLARS;
3. THE COURT MAY AWARD ACTUAL DAMAGES, FEES, INCLUDING ATTORNEY FEES AND
EXPENSES TO THE DEFENDANT AS A RESULT OF PLAINTIFF'S FAILURE TO NEGOTIATE IN

GOOD FAITH; OR
4. AWARD ANY OTHER RELIEF THAT THE COURT DEEMS JUST AND PROPER.
(K) UPON A FINDING BY THE COURT THAT THE DEFENDANT FAILED TO NEGOTIATE IN
GOOD FAITH PURSUANT TO SUBDIVISION (F) OF THIS SECTION, THE COURT SHALL, AT A
MINIMUM, REMOVE THE CASE FROM THE CONFERENCE CALENDAR. IN CONSIDERING SUCH
A FINDING, THE COURT SHALL TAKE INTO ACCOUNT EQUITABLE FACTORS INCLUDING,
BUT NOT LIMITED TO, WHETHER THE DEFENDANT WAS REPRESENTED BY COUNSEL.
(L) AT THE FIRST SETTLEMENT CONFERENCE HELD PURSUANT TO THIS SECTION, IF THE
DEFENDANT HAS NOT FILED AN ANSWER OR MADE A PRE-ANSWER MOTION TO DISMISS,
THE COURT SHALL:
1. ADVISE THE DEFENDANT OF THE REQUIREMENT TO ANSWER THE COMPLAINT;
2. EXPLAIN WHAT IS REQUIRED TO ANSWER A COMPLAINT IN COURT;
3. ADVISE THAT IF AN ANSWER IS NOT INTERPOSED THE ABILITY TO CONTEST THE
FORECLOSURE ACTION AND ASSERT DEFENSES MAY BE LOST; AND
4. PROVIDE INFORMATION ABOUT AVAILABLE RESOURCES FOR FORECLOSURE
PREVENTION ASSISTANCE.
AT THE FIRST CONFERENCE HELD PURSUANT TO THIS SECTION, THE COURT SHALL ALSO
PROVIDE THE DEFENDANT WITH A COPY OF THE CONSUMER BILL OF RIGHTS PROVIDED
FOR IN SECTION THIRTEEN HUNDRED THREE OF THE REAL PROPERTY ACTIONS AND
PROCEEDINGS LAW.
(M) A DEFENDANT WHO APPEARS AT THE SETTLEMENT CONFERENCE BUT WHO FAILED TO
FILE A TIMELY ANSWER, PURSUANT TO RULE 320 OF THE CIVIL PRACTICE LAW AND
RULES, SHALL BE PRESUMED TO HAVE A REASONABLE EXCUSE FOR THE DEFAULT AND
SHALL BE PERMITTED TO SERVE AND FILE AN ANSWER, WITHOUT ANY SUBSTANTIVE
DEFENSES DEEMED TO HAVE BEEN WAIVED WITHIN THIRTY DAYS OF INITIAL
APPEARANCE AT THE SETTLEMENT CONFERENCE. THE DEFAULT SHALL BE DEEMED
VACATED UPON SERVICE AND FILING OF AN ANSWER.
(N) ANY MOTIONS SUBMITTED BY THE PLAINTIFF OR DEFENDANT SHALL BE HELD IN
ABEYANCE WHILE THE SETTLEMENT CONFERENCE PROCESS IS ONGOING, EXCEPT FOR
MOTIONS CONCERNING COMPLIANCE WITH THIS RULE AND ITS IMPLEMENTING RULES.

Section 3. Subdivision (a) of rule 3408 of the civil practice law and rules, as added by
chapter 472 of the laws of 2008, is amended to read as follows:
(a) In any residential foreclosure action involving a high-cost home loan consummated
between January first, two thousand three and September first, two thousand eight, or a
subprime or nontraditional home loan, as those terms are defined under section thirteen
hundred four of the real property actions and proceedings law, in which the defendant is a
resident of the property subject to foreclosure, the court shall hold a mandatory conference
within sixty days after the date when proof of service is filed with the county clerk, or on
such adjourned date as has been agreed to by the parties, for the purpose of holding
settlement discussions pertaining to the relative rights and obligations of the parties under
the mortgage loan documents, including, but not limited to : 1. determining whether the
parties can reach a mutually agreeable resolution to help the defendant avoid losing his or
her home, and evaluating the potential for a resolution in which payment schedules or
amounts may be modified or other workout options may be agreed to , and for INCLUDING,
BUT NOT LIMITED TO, A LOAN MODIFICATION, SHORT SALE, DEED IN LIEU OF
FORECLOSURE, OR ANY OTHER LOSS MITIGATION OPTION; OR 2. whatever other
purposes the court deems appropriate.

Section 4. The real property actions and proceedings law is amended by adding two new
sections 1309 and 1310 to read as follows:
SECTION 1309. EXPEDITED APPLICATION FOR JUDGMENT OF FORECLOSURE AND
SALE FOR VACANT AND ABANDONED PROPERTY.
1. THE PLAINTIFF IN ANY FORECLOSURE PROCEEDING MAY MAKE AN APPLICATION BY
NOTICE OF MOTION OR ORDER TO SHOW CAUSE FOR A JUDGMENT OF FORECLOSURE AND
SALE ON THE GROUNDS THAT THE SUBJECT PROPERTY IS VACANT AND ABANDONED. THE
MOTION OR ORDER TO SHOW CAUSE SHALL INCLUDE THE LAST KNOWN ADDRESS OF THE
BORROWER AND THE PROPERTY ADDRESS. NOTWITHSTANDING SUBDIVISION (M) OF
RULE THIRTY-FOUR HUNDRED EIGHT OF THE CIVIL PRACTICE LAW AND RULES NO SUCH
APPLICATION MAY BE MADE UNTIL THE DEFENDANT'S TIME TO ANSWER THE COMPLAINT
IN THE FORECLOSURE PROCEEDING SHALL HAVE EXPIRED. SUCH APPLICATION SHALL BE
SERVED ON DEFENDANT, REGARDLESS OF WHETHER A DEFENDANT HAS FILED AN
ANSWER OR APPEARED IN THE CASE. SUCH APPLICATION SHALL:
(A) STATE IN BOLD LETTERS, ON THE FIRST PAGE OF THE NOTICE OF MOTION OR ORDER
TO SHOW CAUSE:
(I) "THE PLAINTIFF IN THIS LAWSUIT HAS APPLIED FOR AN EXPEDITED JUDGMENT OF
FORECLOSURE AND SALE OF YOUR PROPERTY ON THE GROUND THAT IT IS VACANT AND
ABANDONED";
(II) "YOUR PROPERTY MAY BE FORECLOSED UPON AND SOLD WITHOUT ANY FURTHER
PROCEEDINGS IF YOU DO NOT RESPOND TO THIS MOTION BY OR ON THE RETURN
DATE, WHICH IS ___";
(III) "YOU HAVE THE RIGHT TO STAY IN YOUR PROPERTY UNTIL A COURT ORDERS YOU TO
LEAVE"; AND
(IV) "YOU MAY RESPOND TO THIS MOTION BY EITHER SUBMITTING A WRITTEN DOCUMENT
OR BY APPEARING IN COURT ON THE RETURN DATE.";
(B) BE SUPPORTED BY AFFIDAVIT AND OTHER PROOF, INCLUDING BUT NOT LIMITED TO:
(I) PROOF OF OWNERSHIP OF THE MORTGAGE AND THE NOTE,
(II) PHOTOGRAPHS EVIDENCING THAT THE SUBJECT PROPERTY IS VACANT AND
ABANDONED AS PROVIDED FOR UNDER SUBDIVISION TWO OF THIS SECTION, AND (III) IF
AVAILABLE, UTILITY COMPANY RECORDS OR OTHER DOCUMENTATION EVIDENCING THE
VACANT AND ABANDONED STATUS OF THE PREMISES;
(C) SET FORTH, SUPPORTED BY DOCUMENTARY EVIDENCE, THE SUMS ALLEGED TO BE DUE
AND OWING UPON THE SUBJECT MORTGAGE AND NOTE, INCLUDING THE CURRENT
PRINCIPAL BALANCE AND A DETAILED AND ITEMIZED ACCOUNT OF EACH FEE, EACH
COST, AND A CALCULATION OF INTEREST ACCRUED; AND (D) REQUEST THAT THE COURT
CONFIRM THE SUMS DUE AND OWING UPON THE SUBJECT MORTGAGE AND NOTE
WITHOUT APPOINTMENT OF A REFEREE. THE COURT SHALL PROMPTLY SEND A NOTICE TO
THE DEFENDANT OF THE PLAINTIFF'S NOTICE OF MOTION OR ORDER TO SHOW CAUSE
FOR A JUDGEMENT OF FORECLOSURE AND SALE ON THE GROUNDS THAT THE SUBJECT

PROPERTY IS VACANT AND ABANDONED. THE NOTICE SHALL ADVISE THE DEFENDANT
THAT THE LENDER IS ASKING THE COURT TO EXPEDITE A JUDGEMENT OF FORECLOSURE
AND SALE OF HIS OR HER PROPERTY ON THE GROUND THAT IT IS VACANT AND
ABANDONED AND ABOUT THE TIME AND PLACE OF THE COURT DATE. THE NOTICE SHALL
BE IN A FORM PRESCRIBED BY THE COURTS, OR, AT THE DISCRETION OF THE COURTS.
2. (A) AS USED IN THIS SECTION, "VACANT AND ABANDONED RESIDENTIAL PROPERTY"
MEANS RESIDENTIAL REAL PROPERTY, AS DEFINED IN SECTION THIRTEEN HUNDRED FIVE
OF THIS ARTICLE, WITH RESPECT TO WHICH THE PLAINTIFF HAS PROVEN, BY
PREPONDERANCE OF THE EVIDENCE, THAT IT HAS CONDUCTED AT LEAST THREE
CONSECUTIVE INSPECTIONS OF SUCH PROPERTY, WITH EACH INSPECTION CONDUCTED
TWENTY-FIVE TO THIRTY-FIVE DAYS APART AND AT DIFFERENT TIMES OF THE DAY, AND
AT EACH INSPECTION (I) NO OCCUPANT WAS PRESENT AND THERE WAS NO EVIDENCE OF
OCCUPANCY ON THE PROPERTY TO INDICATE THAT ANY PERSONS ARE RESIDING THERE;
AND (II) THE RESIDENTIAL REAL PROPERTY WAS NOT BEING MAINTAINED IN A MANNER
CONSISTENT WITH THE STANDARDS SET FORTH IN NEW YORK PROPERTY MAINTENANCE
CODE CHAPTER 3 SECTIONS 301, 302 (EXCLUDING 302.2, 302.6, 302.8), 304.1, 304.3,
304.7, 304.10, 304.12, 304.13, 304.15, 304.16, 307.1 AND 308.1.
(B) RESIDENTIAL REAL PROPERTY WILL ALSO BE DEEMED VACANT AND ABANDONED IF:
(I) A COURT OR OTHER APPROPRIATE STATE OR LOCAL GOVERNMENTAL ENTITY HAS
FORMALLY DETERMINED, FOLLOWING DUE NOTICE TO THE BORROWER AT THE PROPERTY
ADDRESS AND ANY OTHER KNOWN ADDRESSES, THAT SUCH RESIDENTIAL REAL
PROPERTY IS VACANT AND ABANDONED; OR
(II) EACH BORROWER AND OWNER HAS SEPARATELY ISSUED A SWORN WRITTEN
STATEMENT, EXPRESSING HIS OR HER INTENT TO VACATE AND ABANDON THE PROPERTY
AND AN INSPECTION OF THE PROPERTY SHOWS NO EVIDENCE OF OCCUPANCY TO
INDICATE THAT ANY PERSONS ARE RESIDING THERE.
(C) EVIDENCE OF LACK OF OCCUPANCY SHALL INCLUDE BUT NOT BE LIMITED TO THE
FOLLOWING CONDITIONS: (I) OVERGROWN OR DEAD VEGETATION; (II) ACCUMULATION
OF NEWSPAPERS, CIRCULARS, FLYER OR MAIL; (III) PAST DUE UTILITY NOTICES,
DISCONNECTED UTILITIES, OR UTILITIES NOT IN USE; (IV) ACCUMULATION OF TRASH,
REFUSE OR OTHER DEBRIS; (V) ABSENCE OF WINDOW COVERINGS SUCH AS CURTAINS,
BLINDS, OR SHUTTERS; (VI) ONE OR MORE BOARDED, MISSING OR BROKEN WINDOWS;
(VII) THE PROPERTY IS OPEN TO CASUAL ENTRY OR TRESPASS; OR (VIII) THE PROPERTY
HAS A BUILDING OR STRUCTURE THAT IS OR APPEARS STRUCTURALLY UNSOUND OR HAS
ANY OTHER CONDITION THAT PRESENTS A POTENTIAL HAZARD OR DANGER TO THE
SAFETY OF PERSONS.
(D) RESIDENTIAL REAL PROPERTY WILL NOT BE DEEMED VACANT AND ABANDONED IF, ON
THE PROPERTY:
(I) THERE IS AN UNOCCUPIED BUILDING THAT IS UNDERGOING CONSTRUCTION,
RENOVATION, OR REHABILITATION THAT IS PROCEEDING DILIGENTLY TO COMPLETION;
(II) THERE IS A BUILDING OCCUPIED ON A SEASONAL BASIS, BUT OTHERWISE SECURE;

(III) THERE IS A BUILDING THAT IS SECURE, BUT IS THE SUBJECT OF A PROBATE ACTION,
ACTION TO QUIET TITLE, OR OTHER OWNERSHIP DISPUTE OF WHICH THE SERVICER HAS
ACTUAL NOTICE;
(IV) THERE IS A BUILDING DAMAGED BY A NATURAL DISASTER AND ONE OR MORE
OWNER INTENDS TO REPAIR AND REOCCUPY THE PROPERTY; OR
(V) THERE IS A BUILDING OCCUPIED BY THE MORTGAGOR, A RELATIVE OF THE
MORTGAGOR OR A TENANT LAWFULLY IN POSSESSION.
3. IN CONNECTION WITH AN APPLICATION FOR A JUDGMENT OF FORECLOSURE AND SALE
ON THE GROUND THAT THE SUBJECT PROPERTY IS VACANT AND ABANDONED, THE COURT
MAY REQUIRE THE PLAINTIFF OR AN AGENT TO APPEAR TO PROVIDE TESTIMONY IN
SUPPORT OF THE APPLICATION.
4. THE COURT SHALL MAKE A WRITTEN FINDING AS SOON AS PRACTICABLE AS TO
WHETHER THE PLAINTIFF HAS PROVED THAT THE PROPERTY TO BE FORECLOSED UPON
PURSUANT TO THIS SECTION IS VACANT AND ABANDONED PURSUANT TO SUBDIVISION
TWO OF THIS SECTION AND, IF THE COURT DETERMINES THAT THE PROPERTY IS VACANT
AND ABANDONED, IT SHALL SET FORTH: (A) THE EVIDENCE RELIED UPON BY THE COURT
IN FINDING THAT THE PROPERTY IS VACANT AND ABANDONED; (B) THE EVIDENCE
SHOWING THAT THE PLAINTIFF IS THE OWNER AND HOLDER OF THE SUBJECT MORTGAGE
AND NOTE, OR HAS BEEN DELEGATED THE AUTHORITY TO INSTITUTE A MORTGAGE
FORECLOSURE ACTION BY THE OWNER OF SAME; AND (C) THE SUMS DUE AND OWING
UPON THE SUBJECT MORTGAGE AND NOTE AFTER A REVIEW OF THE DETAILED AND
ITEMIZED ACCOUNT OF EACH FEE, EACH COST, AND A CALCULATION OF INTEREST
ACCRUED.
5. WITH RESPECT TO FORECLOSURE ACTIONS BROUGHT PURSUANT TO THIS SECTION:
(A) A JUDGMENT OF FORECLOSURE AND SALE SHALL NOT BE ENTERED PURSUANT TO
THIS SECTION IF THE MORTGAGOR OR ANY OTHER DEFENDANT HAS FILED AN ANSWER,
APPEARANCE, OTHER WRITTEN OBJECTION THAT IS NOT WITHDRAWN, OR HAS
OTHERWISE DEMONSTRATED AN INTENTION TO CONTEST THE FORECLOSURE ACTION.
(B) A DENIAL OF A JUDGMENT OF FORECLOSURE AND SALE PURSUANT TO THIS SECTION
WHERE THE COURT DOES NOT FIND THAT THE MORTGAGED PROPERTY IS VACANT AND
ABANDONED SHALL NOT BE DEEMED TO BE ON THE MERITS FOR PURPOSES OF ANY
OTHER PROCEEDING WITH RESPECT TO SUCH REAL PROPERTY.
6. IT SHALL BE UNLAWFUL FOR A LENDER, ASSIGNEE, MORTGAGE LOAN SERVICER, OR A
THIRD PARTY AGENT OR OTHER PERSON ACTING ON BEHALF OF A LENDER, ASSIGNEE OR
MORTGAGE LOAN SERVICER TO ENTER RESIDENTIAL REAL PROPERTY THAT IS NOT
VACANT AND ABANDONED FOR THE PURPOSE OF FORCING, INTIMIDATING, HARASSING
OR COERCING A LAWFUL OCCUPANT OF SUCH RESIDENTIAL PROPERTY TO VACATE THAT
PROPERTY IN ORDER TO RENDER THE PROPERTY VACANT AND ABANDONED, OR TO
OTHERWISE FORCE, INTIMIDATE, HARASS, OR COERCE A LAWFUL OCCUPANT OF
RESIDENTIAL REAL PROPERTY TO VACATE THAT PROPERTY SO THAT IT MAY BE DEEMED

VACANT AND ABANDONED, PROVIDED HOWEVER, A LENDER, ASSIGNEE, MORTGAGE LOAN
SERVICER, OR A THIRD PARTY AGENT OR OTHER PERSON ACTING ON BEHALF OF A
LENDER, ASSIGNEE OR MORTGAGE LOAN SERVICER WHO PEACEFULLY ENTERS A VACANT
AND ABANDONED PROPERTY IN ORDER TO RENDER THE PROPERTY VACANT AND
ABANDONED SHALL BE IMMUNE FROM LIABILITY WHEN SUCH LENDER, ASSIGNEE,
MORTGAGE LOAN SERVICER, THIRD PARTY AGENT OR OTHER PERSON ACTING ON BEHALF
OF A LENDER, ASSIGNEE OR MORTGAGE LOAN SERVICER IS MAKING REASONABLE
EFFORTS TO COMPLY WITH THIS SECTION.
7. THE CHIEF ADMINISTRATIVE JUDGE OF THE COURTS SHALL ADOPT SUCH RULES AS HE
OR SHE DEEMS NECESSARY TO EXPEDITIOUSLY IMPLEMENT THE PROVISIONS OF THIS
SECTION.
SECTION 1310. VACANT AND ABANDONED PROPERTY; STATEWIDE VACANT AND
ABANDONED PROPERTY ELECTRONIC REGISTRY. 1. THE DEPARTMENT OF FINANCIAL
SERVICES SHALL MAINTAIN A STATEWIDE VACANT AND ABANDONED PROPERTY REGISTRY
IN THE FORM OF AN ELECTRONIC DATABASE. THE DEPARTMENT OF FINANCIAL SERVICES
MAY, IN ACCORDANCE WITH THE APPLICABLE PROVISIONS OF THE STATE FINANCE LAW,
RETAIN A PRIVATE CONTRACTOR TO ADMINISTER SUCH DATABASE FOR THE PURPOSES OF
SATISFYING THIS REQUIREMENT. THE INFORMATION PROVIDED TO THE DEPARTMENT OF
FINANCIAL SERVICES PURSUANT TO THIS SECTION SHALL BE DEEMED AND TREATED
CONFIDENTIAL, PROVIDED HOWEVER, THE SUPERINTENDENT OF FINANCIAL SERVICES, IN
HER OR HIS SOLE DISCRETION, MAY RELEASE THE INFORMATION IF IT IS IN THE BEST
INTEREST OF THE PUBLIC. ANY SUCH RELEASED INFORMATION SHALL CONTINUE TO BE
TREATED CONFIDENTIALLY BY THE PARTIES. THE DEPARTMENT OF FINANCIAL SERVICES
SHALL, UPON WRITTEN REQUEST, PROVIDE PUBLIC OFFICIALS OF ANY STATE DISTRICT,
COUNTY, CITY, TOWN OR VILLAGE WITH ACCESS TO INFORMATION SPECIFIC TO SUCH
PUBLIC OFFICIAL'S DISTRICT, COUNTY, CITY, TOWN OR VILLAGE MAINTAINED ON SUCH
DATABASE TO FURTHER THE PURPOSES OF THIS SECTION, SECTION THIRTEEN HUNDRED
SEVEN OF THIS ARTICLE OR ARTICLE NINETEEN-A OF THIS CHAPTER, OR ANY OTHER
RELATED LAW, CODE, RULE, REGULATION OR ORDINANCE.
2. A LENDER, ASSIGNEE OR MORTGAGE LOAN SERVICER SHALL SUBMIT OR CAUSE TO BE
SUBMITTED TO THE DEPARTMENT OF FINANCIAL SERVICES INFORMATION REQUIRED BY
THE SUPERINTENDENT OF FINANCIAL SERVICES ABOUT ANY VACANT AND ABANDONED
RESIDENTIAL REAL PROPERTY, AS THAT TERM IS DEFINED IN SUBDIVISION TWO OF
SECTION THIRTEEN HUNDRED NINE OF THIS ARTICLE, OR AS THE SUPERINTENDENT OF
FINANCIAL SERVICES MAY OTHERWISE DEFINE THAT TERM, WITHIN TWENTY-ONE
BUSINESS DAYS OF WHEN THE LENDER, ASSIGNEE OR MORTGAGE LOAN SERVICER
LEARNS, OR SHOULD HAVE LEARNED, THAT SUCH PROPERTY IS VACANT AND
ABANDONED. SUCH INFORMATION SHALL, AT A MINIMUM, INCLUDE: (A) THE CURRENT
NAME, ADDRESS AND CONTACT INFORMATION FOR THE LENDER, ASSIGNEE OR
MORTGAGE LOAN SERVICER RESPONSIBLE FOR MAINTAINING THE VACANT PROPERTY; (B)
WHETHER A FORECLOSURE ACTION HAS BEEN FILED FOR THE PROPERTY IN QUESTION,
AND, IF SO, THE DATE ON WHICH THE FORECLOSURE ACTION WAS COMMENCED; AND (C)
THE LAST KNOWN ADDRESS AND CONTACT INFORMATION FOR THE MORTGAGOR(S) OF
RECORD.
3. WHERE ANY OF THE INFORMATION CONTAINED IN A LENDER'S, ASSIGNEE'S OR

MORTGAGE LOAN SERVICER'S INITIAL SUBMISSION TO THE REGISTRY HAS MATERIALLY
CHANGED SINCE SUCH SUBMISSION, SUCH LENDER, ASSIGNEE OR MORTGAGE LOAN
SERVICER SHALL MAKE AN AMENDED SUBMISSION TO THE REGISTRY NOT LATER THAN
THIRTY DAYS AFTER THE LENDER, ASSIGNEE OR MORTGAGE LOAN SERVICER LEARNS, OR
REASONABLY SHOULD HAVE LEARNED, OF THE NEW OR CHANGED INFORMATION.
4. THE DEPARTMENT OF FINANCIAL SERVICES IS AUTHORIZED AND EMPOWERED TO
ADOPT SUCH RULES AND REGULATIONS AS MAY IN THE JUDGMENT OF THE
SUPERINTENDENT OF FINANCIAL SERVICES NECESSARY FOR THE EFFECTIVE
ADMINISTRATION AND OPERATION OF SUCH REGISTRY, INCLUDING BUT NOT LIMITED TO
RULES AND REGULATIONS GOVERNING ACCESS TO THE REGISTRY AND SPECIFYING THE
MANNER AND FREQUENCY OF REGISTRATION AND THE INFORMATION THAT MUST BE
PROVIDED. THE SUPERINTENDENT OF FINANCIAL SERVICES MAY AMEND SUCH
REGULATIONS FROM TIME TO TIME AS NECESSARY TO EFFECTUATE THE PURPOSE OF THIS
SECTION AND SECTION THIRTEEN HUNDRED SEVEN OF THIS ARTICLE.
5. THE DEPARTMENT OF FINANCIAL SERVICES SHALL ESTABLISH AND MAINTAIN A TOLLFREE HOTLINE THAT NEIGHBORS OF REAL PROPERTY THAT IS, OR APPEARS TO BE,
VACANT AND ABANDONED RESIDENTIAL REAL PROPERTY, AS SUCH TERM IS DEFINED IN
SUBDIVISION TWO OF SECTION THIRTEEN HUNDRED NINE OF THIS ARTICLE, AND OTHER
COMMUNITY RESIDENTS CAN USE TO REPORT TO THE SUPERINTENDENT OF FINANCIAL
SERVICES ANY HAZARDS, BLIGHT OR OTHER CONCERNS RELATED TO SUCH PROPERTY.
THE DEPARTMENT OF FINANCIAL SERVICES SHALL INCLUDE ON ITS OFFICIAL PUBLIC
WEBSITE INFORMATION ABOUT SUCH TOLL-FREE HOTLINE.
NO LOCAL LAW, ORDINANCE, OR RESOLUTION SHALL IMPOSE A DUTY TO REGISTER
VACANT AND ABANDONED PROPERTY AS DEFINED IN SECTION THIRTEEN HUNDRED NINE
OF THE ARTICLE IN A MANNER INCONSISTENT WITH THE PROVISIONS OF THIS SECTION
THAT ARE RELATED TO REGISTRATION AS PROVIDED UNDER SECTION THIRTEEN
HUNDRED TEN OF THIS ARTICLE OR ESTABLISH RELATED PENALTIES OR OTHER
MONETARY OBLIGATION, WITH RESPECT TO A STATE OR FEDERALLY CHARTERED BANK,
SAVINGS BANK, SAVINGS AND LOAN ASSOCIATION OR CREDIT UNION THAT ORIGINATES,
OWNS, SERVICES OR MAINTAINS A MORTGAGE RELATED TO SUCH PROPERTY.
NO LOCAL LAW, ORDINANCE, OR RESOLUTION SHALL IMPOSE A DUTY TO MAINTAIN
VACANT AND ABANDONED PROPERTY UPON ANY STATE OR FEDERALLY CHARTERED BANK,
SAVINGS BANK, SAVINGS AND LOAN ASSOCIATION OR CREDIT UNION THAT ORIGINATES,
OWNS, SERVICES OR MAINTAINS A MORTGAGE RELATED TO SUCH PROPERTY FOR WHICH
THE PROVISIONS OF THIS SECTION, PURSUANT TO THE OPENING PARAGRAPH OF
SECTION THIRTEEN HUNDRED EIGHT OF THIS ARTICLE, DO NOT APPLY.

Section 5. Subdivision 3 of section 1303 of the real property actions and proceedings
law, as amended by chapter 507 of the laws of 2009 and as further amended by section
104 of part A of chapter 62 of the laws of 2011, is amended and a new subdivision 3-a is
added to read as follows:
3. The notice to any mortgagor required by paragraph (a) of subdivision one of this section
shall appear as follows:
Help for Homeowners in Foreclosure New York State Law requires that we send you this
notice about the foreclosure process. Please read it carefully. Summons and Complaint You
are in danger of losing your home. If you fail to respond to the summons and complaint in
this foreclosure action, you may lose your home. Please read the summons and complaint
carefully. You should immediately contact an attorney or your local legal aid office to obtain
advice on how to protect yourself. Sources of Information and Assistance The State
encourages you to become informed about your options in foreclosure. In addition to
seeking assistance from an attorney or legal aid office, there are government agencies and
non-profit organizations that you may contact for information about possible options,
including trying to work with your lender during this process.
To locate an entity near you, you may call the toll-free helpline maintained by the New York
State Department of Financial Services at (enter number) or visit the Department's website
at (enter web address).
RIGHTS AND OBLIGATIONS
YOU ARE NOT REQUIRED TO LEAVE YOUR HOME AT THIS TIME. YOU HAVE THE RIGHT TO
STAY IN YOUR HOME DURING THE FORECLOSURE PROCESS. YOU ARE NOT REQUIRED TO
LEAVE YOUR HOME UNLESS AND UNTIL YOUR PROPERTY IS SOLD AT AUCTION PURSUANT
TO A JUDGMENT OF FORECLOSURE AND SALE.
REGARDLESS OF WHETHER YOU CHOOSE TO REMAIN IN YOUR HOME, YOU ARE REQUIRED
TO TAKE CARE OF YOUR PROPERTY AND PAY PROPERTY TAXES IN ACCORDANCE WITH
STATE AND LOCAL LAW.
Foreclosure rescue scams. Be careful of people who approach you with offers to "save" your
home. There are individuals who watch for notices of foreclosure actions in order to unfairly
profit from a homeowner's distress. You should be extremely careful about any such
promises and any suggestions that you pay them a fee or sign over your deed. State law
requires anyone offering such services for profit to enter into a contract which fully
describes the services they will perform and fees they will charge, and which prohibits them
from taking any money from you until they have completed all such promised services.
3-A. NO LATER THAN SIXTY DAYS AFTER THE EFFECTIVE DATE OF THIS SUBDIVISION, THE
DEPARTMENT OF FINANCIAL SERVICES SHALL PUBLISH A CONSUMER BILL OF RIGHTS, IN
CONSULTATION WITH ALL STAKEHOLDERS, WHICH SHALL DETAIL THE RIGHTS AND
RESPONSIBILITIES OF THE PLAINTIFF AND DEFENDANT IN A FORECLOSURE PROCEEDING.
SUCH BILL OF RIGHTS SHALL BE UPDATED ON AN ANNUAL BASIS AND AS APPROPRIATE.

Section 6. Section 1304 of the real property actions and proceedings law, as
added by chapter 472 of the laws of 2008, subdivision 1 as amended and subdivision 6 as
added by chapter 155 of the laws of 2012, and subdivisions 2 and 5 as amended by chapter
507 of the laws of 2009, and subdivision 2 as further amended by section 104 of part A of
chapter 62 of the laws of 2011, is amended to read as follows:
Section 1304. Required prior notices. 1. Notwithstanding any other provision of law, with
regard to a home loan, at least ninety days before a lender, an assignee or a mortgage loan
servicer commences legal action against the borrower, OR BORROWERS AT THE PROPERTY
ADDRESS AND ANY OTHER ADDRESS OF RECORD, including mortgage foreclosure, such
lender, assignee or mortgage loan servicer shall give notice to the borrower in at least
fourteen-point type which shall include the following:
"YOU [D> COULD LOSE YOUR HOME <D] MAY BE AT RISK OF
FORECLOSURE . PLEASE READ THE FOLLOWING NOTICE CAREFULLY"
"As of ___, your home loan is ___ days AND ___ DOLLARS in default.
Under New York State Law, we are required to send you this notice to inform you
that you are at risk of losing your home. You can cure this default by
making the payment of _____ dollars by ____.
If you are experiencing financial difficulty, you should know that there are several options
available to you that may help you keep your home. Attached to this notice is a list of
government approved housing counseling agencies in your area which provide free or very
low-cost counseling. You should consider contacting one of these agencies immediately.
These agencies specialize in helping homeowners who are facing financial difficulty. Housing
counselors can help you assess your financial condition and work with us to explore the
possibility of modifying your loan, establishing an easier payment plan for you, or even
working out a period of loan forbearance. YOU CAN ALSO CALL THE NYS OFFICE OF THE
ATTORNEY GENERAL'S HOMEOWNER PROTECTION PROGRAM (HOPP) TOLL-FREE
CONSUMER HOTLINE TO BE CONNECTED TO FREE HOUSING COUNSELING SERVICES IN
YOUR AREA AT 1-855-HOME-456 (1-855-466-3456), OR VISIT THEIR WEBSITE
AT HTTP://WWW.AGHOMEHELP.COM/. A STATEWIDE LISTING BY COUNTY IS ALSO
AVAILABLE AT HTTP://WWW.DFS.NY.GOV/CONSUMER/MORTG NYS NP COUNSELING
AGENCIES.HTM. QUALIFIED FREE HELP IS AVAILABLE; WATCH OUT FOR COMPANIES OR
PEOPLE WHO CHARGE A FEE FOR THESE SERVICES.
HOUSING COUNSELORS FROM NEW YORK-BASED AGENCIES LISTED ON THE WEBSITE
ABOVE ARE TRAINED TO HELP HOMEOWNERS WHO ARE HAVING PROBLEMS MAKING THEIR
MORTGAGE PAYMENTS AND CAN HELP YOU FIND THE BEST OPTION FOR YOUR SITUATION.
If you wish, you may also contact us directly at _ _ _ _ _ and ask to discuss possible
options.
While we cannot assure that a mutually agreeable resolution is possible, we encourage you
to take immediate steps to try to achieve a resolution. The longer you wait, the fewer
options you may have.
If this matter is not resolved YOU HAVE NOT TAKEN ANY ACTIONS TO RESOLVE THIS

MATTER within 90 days from the date this notice was mailed, we may commence legal
action against you (or sooner if you cease to live in the dwelling as your primary residence.)
If you need further information, please call the New York State Department of Financial
Services' toll-free helpline at (show number) or visit the Department's website at (show web
address).
IMPORTANT: YOU HAVE THE RIGHT TO REMAIN IN YOUR HOME UNTIL YOU RECEIVE A
COURT ORDER TELLING YOU TO LEAVE THE PROPERTY. IF A FORECLOSURE ACTION IS
FILED AGAINST YOU IN COURT, YOU STILL HAVE THE RIGHT TO REMAIN IN THE HOME
UNTIL A COURT ORDERS YOU TO LEAVE. YOU LEGALLY REMAIN THE OWNER OF AND ARE
RESPONSIBLE FOR THE PROPERTY UNTIL THE PROPERTY IS SOLD BY YOU OR BY ORDER OF
THE COURT AT THE CONCLUSION OF ANY FORECLOSURE PROCEEDINGS. THIS NOTICE IS
NOT AN EVICTION NOTICE, AND A FORECLOSURE ACTION HAS NOT YET BEEN
COMMENCED AGAINST YOU.
2. Such notice shall be sent by such lender, assignee (INCLUDING PURCHASING INVESTOR)
or mortgage loan servicer to the borrower, by registered or certified mail and also by firstclass mail to the last known address of the borrower, and if different, to the residence that
is the subject of the mortgage. Such notice shall be sent by the lender, assignee or
mortgage loan servicer in a separate envelope from any other mailing or notice. Notice is
considered given as of the date it is mailed. The notice shall contain a CURRENT list of at
least five housing counseling agencies as designated by the division of housing and
community renewal, that serve the region where the borrower resides SERVING THE
COUNTY WHERE THE PROPERTY IS LOCATED FROM THE MOST RECENT LISTING AVAILABLE
FROM DEPARTMENT OF FINANCIAL SERVICES. The list shall include the counseling agencies'
last known addresses and telephone numbers. The department of financial services and the
division of housing and community renewal shall make available on their respective ITS
websites a listing, by region COUNTY, of such agencies. The lender, assignee or mortgage
loan servicer shall use either of these SUCH lists to meet the requirements of this section.
3. The ninety day period specified in the notice contained in subdivision one of this section
shall not apply, or shall cease to apply, if the borrower has filed an application for the
adjustment of debts of the borrower or an order for relief from the payment of debts, FOR
BANKRUPTCY PROTECTION UNDER FEDERAL LAW, or if the borrower no longer occupies the
residence as the borrower's principal dwelling. NOTHING HEREIN SHALL RELIEVE THE
LENDER, ASSIGNEE OR MORTGAGE LOAN SERVICER OF THE OBLIGATION TO SEND SUCH
NOTICE, WHICH NOTICE SHALL BE A CONDITION PRECEDENT TO COMMENCING A
FORECLOSURE PROCEEDING.
4. The notice and the ninety day period required by subdivision one of this section need only
be provided once in a twelve month period to the same borrower in connection with the
same loan AND SAME DELINQUENCY. SHOULD A BORROWER CURE A DELINQUENCY BUT
RE-DEFAULT IN THE SAME TWELVE MONTH PERIOD, THE LENDER SHALL PROVIDE A NEW
NOTICE PURSUANT TO THIS SECTION.
5. FOR ANY BORROWER KNOWN TO HAVE LIMITED ENGLISH PROFICIENCY, THE NOTICE
REQUIRED BY SUBDIVISION ONE OF THIS SECTION SHALL BE IN THE BORROWER'S
NATIVE LANGUAGE (OR A LANGUAGE IN WHICH THE BORROWER IS PROFICIENT),

PROVIDED THAT THE LANGUAGE IS ONE OF THE SIX MOST COMMON NON-ENGLISH
LANGUAGES SPOKEN BY INDIVIDUALS WITH LIMITED ENGLISH PROFICIENCY IN THE
STATE OF NEW YORK, BASED ON UNITED STATES CENSUS DATA. THE DEPARTMENT OF
FINANCIAL SERVICES SHALL POST THE NOTICE REQUIRED BY SUBDIVISION ONE OF THIS
SECTION ON ITS WEBSITE IN THE SIX MOST COMMON NON-ENGLISH LANGUAGES SPOKEN
BY INDIVIDUALS WITH LIMITED ENGLISH PROFICIENCY IN THE STATE OF NEW YORK,
BASED ON THE UNITED STATES CENSUS DATA.
6. (a) "Home loan" means a loan, including an open-end credit plan, other than a reverse
mortgage transaction, in which:
(i) The borrower is a natural person;
(ii) The debt is incurred by the borrower primarily for personal, family, or household
purposes;
(iii) The loan is secured by a mortgage or deed of trust on real estate improved by a one to
four family dwelling, or a condominium unit, in either case, used or occupied, or intended to
be used or occupied wholly or partly, as the home or residence of one or more persons and
which is or will be occupied by the borrower as the borrower's principal dwelling; and (iv)
The property is located in this state.
(b) "Lender" means a mortgage banker as defined in paragraph (f) of subdivision one of
section five hundred ninety of the banking law or an exempt organization as defined in
paragraph (e) of subdivision one of section five hundred ninety of the banking law.
7. The department of financial services shall prescribe the telephone number and web
address to be included in the notice.

Section 7. Subdivisions 1, 2, 5 and 6 of section 1304 of the real property actions and
proceedings law, subdivision 1 as amended and subdivision 6 as added by chapter 155
of the laws of 2012, and subdivisions 2 and 5 as added by chapter 472 of the laws of 2008,
subdivision 2 and paragraph (f) of subdivision 5 as further amended by section 104 of part
A of chapter 62 of the laws of 2011, are amended to read as follows:
1. Notwithstanding any other provision of law, with regard to a high-cost home loan, as
such term is defined in section six-l of the banking law, a subprime home loan or a nontraditional home loan, at least ninety days before a lender or a mortgage loan servicer
commences legal action against the borrower, including mortgage foreclosure, the lender or
mortgage loan servicer shall give notice to the borrower (S) AT THE PROPERTY ADDRESS
AND ANY OTHER ADDRESS OF RECORD in at least fourteen-point type which shall include
the following:
"YOU COULD LOSE YOUR HOME MAY BE AT RISK OF FORECLOSURE. PLEASE READ THE
FOLLOWING NOTICE CAREFULLY"
"As of ___, your home loan is ___ days AND ___ DOLLARS in default.
Under New York State Law, we are required to send you this notice to inform you
that you are at risk of losing your home. You can cure this default by
making the payment of _____ dollars by ____. THERE MAY BE OPTIONS
AVAILABLE TO YOU TO KEEP YOUR HOME. THIS MAY INCLUDE APPLYING FOR A LOAN
MODIFICATION OF YOUR MORTGAGE, OR REINSTATING YOUR LOAN BY MAKING THE
PAYMENT.

If you are experiencing financial difficulty, you should know that there are several options
available to you that may help you keep your home. Attached to this notice is a list of
government approved housing counseling agencies in your area which provide free or very
low-cost counseling. You should consider contacting one of these agencies immediately.
These agencies specialize in helping homeowners who are facing financial difficulty. Housing
counselors can help you assess your financial condition and work with us to explore the
possibility of modifying your loan, establishing an easier payment plan for you, or even
working out a period of loan forbearance. YOU CAN ALSO CALL THE NYS OFFICE OF THE
ATTORNEY GENERAL'S HOMEOWNER PROTECTION PROGRAM (HOPP) TOLL-FREE
CONSUMER HOTLINE TO BE CONNECTED TO FREE HOUSING COUNSELING SERVICES IN
YOUR AREA AT 1-855-HOME-456 (1-855-466-3456), OR VISIT THEIR WEBSITE
AT HTTP://WWW.AGHOMEHELP.COM/. A STATEWIDE LISTING BY COUNTY IS ALSO
AVAILABLE AT HTTP://WWW.DFS.NY.GOV/CONSUMER/MORTG NYS NP COUNSELING
AGENCIES.HTM. QUALIFIED FREE HELP IS AVAILABLE; WATCH OUT FOR COMPANIES OR
PEOPLE WHO CHARGE A FEE FOR THESE SERVICES.
HOUSING COUNSELORS FROM NEW YORK-BASED AGENCIES LISTED ON THE WEBSITE
ABOVE ARE TRAINED TO HELP HOMEOWNERS WHO ARE HAVING PROBLEMS MAKING THEIR
MORTGAGE PAYMENTS AND CAN HELP YOU FIND THE BEST OPTION FOR YOUR SITUATION.
If you wish, you may also contact us directly at _ _ _ _ _ and ask to discuss possible
options.
While we cannot assure that a mutually agreeable resolution is possible, we encourage you

to take immediate steps to try to achieve a resolution. The longer you wait, the fewer
options you may have.
If this matter is not resolved YOU HAVE NOT TAKEN ANY ACTIONS TO RESOLVE THIS
MATTER within 90 days from the date this notice was mailed, we may commence legal
action against you (or sooner if you cease to live in the dwelling as your primary residence.)
If you need further information, please call the New York State Department of Financial
Services' toll-free helpline at (show number) or visit the Department's website at (show web
address)".
IMPORTANT: YOU HAVE THE RIGHT TO REMAIN IN YOUR HOME UNTIL YOU RECEIVE A
COURT ORDER TELLING YOU TO LEAVE THE PROPERTY. IF A FORECLOSURE ACTION IS
FILED AGAINST YOU IN COURT, YOU STILL HAVE THE RIGHT TO REMAIN IN THE HOME
UNTIL A COURT ORDERS YOU TO LEAVE. YOU LEGALLY REMAIN THE OWNER OF AND ARE
RESPONSIBLE FOR THE PROPERTY UNTIL THE PROPERTY IS SOLD BY YOU OR BY ORDER OF
THE COURT AT THE CONCLUSION OF ANY FORECLOSURE PROCEEDINGS. THIS NOTICE IS
NOT AN EVICTION NOTICE, AND A FORECLOSURE ACTION HAS NOT YET BEEN
COMMENCED AGAINST YOU.
2. Such notice shall be sent by the lender or mortgage loan servicer to the borrower, by
registered or certified mail and also by first-class mail to the last known address of the
borrower, and if different, to the residence which is the subject of the mortgage. Notice is
considered given as of the date it is mailed. The notice shall contain a CURRENT list of at
least five United States department of housing and urban development approved housing
counseling agencies, or other housing counseling agencies as designated by the division of
housing and community renewal, that serve the region where the borrower resides.
SERVING THE COUNTY WHERE THE PROPERTY IS LOCATED FROM THE MOST RECENT
LISTING AVAILABLE FROM THE DEPARTMENT OF FINANCIAL SERVICES. The list shall
include the counseling agencies' last known addresses and telephone numbers. The
department of financial services and/or the division of housing and community renewal shall
make available a listing, by region COUNTY, of such agencies which the lender or mortgage
loan servicer may use to meet the requirements of this section.
6. (a) "Annual percentage rate" means the annual percentage rate for the loan calculated
according to the provisions of the Federal Truth-in-Lending Act (15 U.S.C. Section
1601, et seq.), and the regulations promulgated thereunder by the federal reserve board
(as said act and regulations are amended from time to time).
(b) "Home loan" means a home loan, including an open-end credit plan, other than a
reverse mortgage transaction, in which:
(i) The principal amount of the loan at origination did not exceed the conforming loan size
that was in existence at the time of origination for a comparable dwelling as established by
the federal national mortgage association;
(ii) The borrower is a natural person;
(iii) The debt is incurred by the borrower primarily for personal, family, or household

purposes;
(iv) The loan is secured by a mortgage or deed of trust on real estate upon which there is
located or there is to be located a structure or structures intended principally for occupancy
of from one to four families which is or will be occupied by the borrower as the borrower's
principal dwelling; and (v) The property is located in this state.
(c) "Subprime home loan" for the purposes of this section, means a home loan
consummated between January first, two thousand three and September first, two thousand
eight in which the terms of the loan exceed the threshold as defined in paragraph (d) of this
subdivision. A subprime home loan excludes a transaction to finance the initial construction
of a dwelling, a temporary or "bridge" loan with a term of twelve months or less, such as a
loan to purchase a new dwelling where the borrower plans to sell a current dwelling within
twelve months, or a home equity line of credit.
(d) "Threshold" means, for a first lien mortgage loan, the annual percentage rate of the
home loan at consummation of the transaction exceeds three percentage points over the
yield on treasury securities having comparable periods of maturity to the loan maturity
measured as of the fifteenth day of the month in which the loan was consummated; or for a
subordinate mortgage lien, the annual percentage rate of the home loan at consummation
of the transaction equals or exceeds five percentage points over the yield on treasury
securities having comparable periods of maturity on the fifteenth day of the month in which
the loan was consummated; as determined by the following rules: if the terms of the home
loan offer any initial or introductory period, and the annual percentage rate is less than that
which will apply after the end of such initial or introductory period, then the annual
percentage rate that shall be taken into account for purposes of this section shall be the
rate which applies after the initial or introductory period.
(e) "Non-traditional home loan" shall mean a payment option adjustable rate mortgage or
an interest only loan consummated between January first, two thousand three and
September first, two thousand eight.
(f) For purposes of determining the threshold, the department of financial services shall
publish on its website a listing of constant maturity yields for U.S. Treasury securities for
each month between January first, two thousand three and September first, two thousand
eight, as published in the Federal Reserve Statistical Release on selected interest rates,
commonly referred to as the H.15 release, in the following maturities, to the extent
available in such release: six month, one year, two year, three year, five year, seven year,
ten year, thirty year.
(g) "Lender" means a mortgage banker as defined in paragraph (f) of subdivision one of
section five hundred ninety of the banking law or an exempt organization as defined in
paragraph (e) of subdivision one of section five hundred ninety of the banking law.
7. The department of financial services shall prescribe the telephone number and web
address to be included in the notice.

Section 8. Subdivision 1 of section 1351 of the real property actions and proceedings
law, as added by chapter 312 of the laws of 1962, is amended to read as follows:
1. The judgment shall direct that the mortgaged premises, or so much thereof as may be
sufficient to discharge the mortgage debt, the expenses of the sale and the costs of the
action, and which may be sold separately without material injury to the parties interested,
be sold by or under the direction of the sheriff of the county, or a referee WITHIN NINETY
DAYS OF THE DATE OF THE JUDGMENT .

Section 9. Subdivision 1 of section 1353 of the real property actions and proceedings
law, as added by chapter 312 of the laws of 1962, is amended to read as follows:
1. After the property has been sold, the officer conducting the sale shall execute a deed to
the purchaser. The plaintiff, or any other party, may become a purchaser. IF THE PLAINTIFF
(OR ITS AFFILIATE, AS DEFINED IN PARAGRAPH (A) OF SUBDIVISION ONE OF SECTION
SIX-L OF THE BANKING LAW) IS THE PURCHASER, SUCH PARTY SHALL PLACE THE
PROPERTY BACK ON THE MARKET FOR SALE OR OTHER OCCUPANCY: (A) WITHIN ONE
HUNDRED EIGHTY DAYS OF THE EXECUTION OF THE DEED OF SALE, OR (B) WITHIN
NINETY DAYS OF COMPLETION OF CONSTRUCTION, RENOVATION, OR REHABILITATION OF
THE PROPERTY, PROVIDED THAT SUCH CONSTRUCTION, RENOVATION, OR
REHABILITATION PROCEEDED DILIGENTLY TO COMPLETION, WHICHEVER COMES FIRST,
PROVIDED HOWEVER, A COURT OF COMPETENT JURISDICTION MAY GRANT AN EXTENSION
FOR GOOD CAUSE.

Section 10. No local law, ordinance, or resolution shall impose a duty to maintain or register
vacant and abandoned property as defined in section 1309 of the real property actions and
proceedings law in a manner inconsistent with the provisions of this act that are related to
maintenance as provided under subdivision 3, 4, 5, 6 and 7 of section 1308 of the real
property actions and proceedings law, or registration as provided under section 1310 of the
real property actions and proceedings law, or establish related penalties or other monetary
obligation, with respect to a state or federally chartered bank, savings bank, savings and
loan association or credit union that originates, owns, services or maintains mortgages
related to such property.
No local law, ordinance, or resolution shall impose a duty to maintain vacant and abandoned
property upon any state or federally chartered bank, savings bank, savings and loan
association or credit union that originates, owns, services or maintains mortgages related to
such property for which the provisions of this act, pursuant to the opening paragraph of
section 1308 of the real property actions and proceedings law as added by section one of
this act, do not apply.

Section 11. This act shall take effect on the one hundred eightieth day after it shall have
become a law; provided, however, that:
(a) The amendments to subdivision (a) of rule 3408 of the civil practice law and rules made
by section two of this act shall be subject to the expiration and reversion of such subdivision
pursuant to chapter 507 of the laws of 2009, as amended, when upon such date the
provisions of section three of this act shall take effect; and (b) The amendments to
subdivisions 1, 2, 5 and 6 of section 1304 of the real property actions and proceedings law
made by section six of this act shall be subject to the expiration and reversion of such
subdivisions pursuant to chapter 507 of the laws of 2009, as amended, when upon such
date the provisions of section seven of this act shall take effect.

Inspection & Maintenance Obligation
RPAPL 1308



Covers 1-4 family residential properties with a delinquent mortgage



Requires a mortgagee to conduct an exterior inspection within 90 days of the loan becoming delinquent and then
follow-up inspections every 25-35 days to assess occupancy status.



If none of the inspections show signs of occupancy and the property is not “up to code” then it is considered “vacant
and abandoned”



Within 7 days of such a determination, the mortgagee must post a notice on the property with contact information and
continue to monitor the occupancy status for an additional 7 days.



If there has been no change after 7 days, the mortgagee must secure and continue to maintain the property.



Right of action for the Department, as well as the locality in which the property is located, with fines up to $500 per
day per property. Any locality wishing to bring an action in court must provide the Department with at least ten days’
notice prior to doing so.

“VACANT & ABANDONED”
3 NYCRR 422.2

Residential real property as to which…at 3 consecutive inspections of such property by
the mortgagee or its agent, with each inspection conducted 25-35 days apart and at
different times of the day:
(i)no

occupant was present and there was no evidence of occupancy on the property
to indicate that any persons are residing there; and

(ii)the

residential real property was not being maintained in a manner consistent
with the standards set forth in New York property maintenance code chapter 3
sections 301, 302 (excluding 302.2, 302.6, 302.8), 304.1, 304.3, 304.7, 304.10,
304.12, 304.13, 304.15, 304.16, 307.1 and 308.1

Inspection & Maintenance Timelines
3 NYCRR 422.3

For all mortgages that are ninety days or more delinquent on
December 20, 2016, the initial inspection required by RPAPL
1308(1) must be made on or before February 1, 2017.
For any residential real property that satisfies the definition of
vacant and abandoned in RPAPL 1309 as of December 20, 2016,
the (maintenance) requirements in RPAPL 1308(3) must be
satisfied by February 1, 2017.

INSPECTION & MAINTENANCE EXEMPTIONS
3 NYCRR 422.3

A mortgagee may be exempt from the inspection and maintenance he
obligations imposed by RPAPL 1308 if:
A.

It is a state or federally chartered bank, savings bank,
savings and loan association, or credit union;

B.

It engages in mortgage origination and mortgage ownership
during the calendar year; and

C.

It had less than 5/10th of one percent of the total loans in
the state which the mortgagee either originated, owned,
serviced, or maintained for the calendar year ending two
years prior to the current calendar year.

Vacant Property Registry


Within 21 business days of when a mortgagee learned or should have learned of a vacancy, such party
must register the following information:


Mortgagee contact info;



Foreclosure status; and



Last known address and contact information for the mortgagor(s).



Mortgagees have 30 days to update the registry after that party learns, or should have learned, of a
material change.



The law deems the information submitted to be confidential and to be released





Within the Superintendent’s discretion, provided that doing so is in the public interest;
and



Upon written request to provide public officials.

For all residential real property previously reported to the Department as vacant and abandoned, the
mortgagee shall provide the information required by this section by February 1, 2017.

“PUBLIC OFFICIAL”
3 NYCRR 422.2

A member of the New York State legislature, a member of
the elected governing body of a county, town, village or
city, and in the city of New York, the city council, and the
highest ranking elected executive official of a county,
city, town or village.

Expedited Foreclosure Process

 Currently,

it takes an average of 3 years for a NY
property to go through the foreclosure process.

 The

new law offers a plaintiff-mortgagee the option
for an expedited foreclosure process on vacant and
abandoned properties.

Pre-Foreclosure Notice Amendments
 The

language of the existing pre-foreclosure notices
has been amended to be more clear and effective.

 Highlights

the homeowner’s….

right

to remain in their home during the foreclosure
process; and

obligation

to maintain property until a foreclosure
judgment has been issued.

Post-Foreclosure Timeline

Requires

a foreclosing party bring the property to
auction within 90 days of obtaining a foreclosure
judgment

If

taken as an REO property by the foreclosing party,
requires such property be placed back on the market
within an additional 90 days of the auction.

SEQR Handbook: Introduction
A. The SEQR Handbook - What is it?
The SEQR Handbook provides agencies, project sponsors, and the public with a practical
reference guide to the procedures prescribed by the State Environmental Quality Review Act
(SEQR)--Article 8 of the Environmental Conservation Law. It addresses common questions
that arise during the process of applying SEQR. The Handbook also attempts to address the
needs of individuals who have varying degrees of experience with SEQR. Topics range from
an introduction to the basic SEQR process to discussions of important procedural and
substantive details.
The Handbook is one of four key documents which establish and describe the SEQR process:
x
x
x
x

the law, Article 8 of the Environmental Conservation Law,
the regulations, 6 NYCRR Part 617,
the SEQR Cookbook (pdf file, 311 kb), and
this SEQR Handbook.

The law and regulations prescribe the goals, processes, and decision criteria for
environmental reviews under SEQR. The latter two are companion documents. The
Cookbook uses a flow-chart approach to describe the steps to take when applying SEQR to a
project, while this Handbook provides more detail and guidance.
This is the third edition of the SEQR Handbook, and it entirely replaces the previous
editions. This edition reflects the State Environmental Quality Review (SEQR) process as it
now stands. It is based on crucial court decisions which have molded the process and the
most recent revisions to the statewide SEQR regulations, Part 617 of Title 6 of New York’s
Codes, Rules and Regulations. This third edition of the SEQR Handbook is available as
an online version only. There are currently no plans to publish a hard copy, however, a
pdf version of the SEQR Handbook will be available in early 2010.
This Introduction offers basic instruction in the use of the Handbook, as well as a history
and description of the nature of the SEQR law. It also discusses the concept of
reasonableness as it applies to SEQR.
Chapters I through VIII contain guidelines on specific SEQR issues as well as detailed
explanations of the SEQR process. They are organized by topic to parallel the sequential
steps in the required procedures (generally paralleling the regulations and the SEQR
Cookbook). They also include special sections on how local land use procedures relate to
SEQR plus the relationship of any other review procedures that relate to SEQR. Chapter IX
briefly reviews significant court decisions on SEQR.
Whenever possible, subjects are cross-referenced to other portions of the Handbook, to
Article 8, or to Part 617.
User Tips:
Each topic is addressed through a series of questions and answers.
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CEA was designated and its characteristics. Once you know why an area became a CEA, it is
much easier to determine if your proposed action will have a significant adverse
environmental impact.
A link to a listing of all the designated CEAs in the state, by county, is available on the SEQR
pages of the DEC website. Where available, a link to a map of the designated CEA has also
been provided. The Division of Environmental Permits, DEC, 625 Broadway, Albany, NY
l2233-1750, also maintains a listing of all designated CEAs.
Additionally, information on CEAs is also available in the offices of each DEC Region. For
CEAs filed after June 1, l987, the DEC regions may have copies of general maps of these
CEAs. These maps may be viewed in DEC offices, however, they often are not reproducible.
Note that several CEAs have no maps associated with them, but do have boundary
descriptions. Detailed information about any CEA, and additional copies of maps, should be
obtained from the agency which designated the CEA.
14. Can reviews of actions involving CEAs be managed to avoid creating undue
hardships?
The designation as a CEA should not overly burden the review and consideration of actions
in or contiguous to it. The existence or creation of a CEA does not alter the classification of
an action in terms of SEQR Type. However, all actions of any state and local agency that
affect a designated CEA area do require careful reasoned documentation and explanations
regarding the impact on an area of important environmental concern. Coordinated review
during a SEQR review, while not absolutely required, may be a good course of action to
assess all potential negative impacts.
A community or agency can help reduce hardships that may be associated with the
existence of a CEA if they critically evaluate the size and boundaries of the CEA when it is
being drafted.
D. Segmentation
In This Section You Will Learn:
x
x
x

what is meant by segmentation;
how to deal with phases; and
how to deal with different funding sources for the same overall project.

1. What is Segmentation?
In Part 617.2(ag), segmentation is defined as the division of the environmental review of an
action so that various activities or stages are addressed as though they were independent,
unrelated activities needing individual determinations of significance. Except in special
circumstances, considering only a part, or segment, of an overall action is contrary to the
intent of SEQR.
There are two types of situations where segmentation typically occurs. One is where a
project sponsor attempts to avoid a thorough environmental review (often an EIS) of a
whole action by splitting a project into two or more smaller projects. The second is where
activities that may be occurring at different times or places are excluded from the scope of
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the environmental review. By excluding subsequent phases or associated project
components from the environmental review, the project may appear more acceptable to the
reviewing agencies and the public.
2. What is meant by reviewing a "whole action"?
Agencies are often faced with the problem of how to address a complex action involving a
number of related components that may not be presented or applied for at the same time.
Typically, this may involve a series of applications for the same project (zone change,
extension of sewer service, subdivision approval) or phases (residential or mixed use
development to be constructed over a number of years). It also may involve separate
project sites (for example, a resource recovery facility with bypass disposal at another
location). Proposals or parts of proposals that are related to each other closely enough to
be, in effect, a single course of action should be evaluated as one whole action.
Reviewing the "whole action" is an important principal in SEQR; interrelated or phased
decisions should not be made without consideration of their consequences for the whole
action, even if several agencies are involved in such decisions. Each agency should consider
the environmental impacts of the entire action before approving, funding or undertaking any
specific element of the action [see subdivision 617.3(g) regarding "Actions"].
3. What is the basic test for segmentation?
When trying to determine if segmentation is occurring agencies should consider the
following factors. If the answer to one or more of these questions is yes, an agency should
be concerned that segmentation is taking place.
x
x
x
x

x
x
x
x

Purpose: Is there a common purpose or goal for each segment?
Time: Is there a common reason for each segment being completed at or about the
same time?
Location: Is there a common geographic location involved?
Impacts: Do any of the activities being considered for segmentation share a
common impact that may, if the activities are reviewed as one project, result in a
potentially significant adverse impact, even if the impacts of single activities are not
necessarily significant by themselves.
Ownership: Are the different segments under the same or common ownership or
control?
Common Plan: Is a given segment a component of an identifiable overall plan? Will
the initial phase direct the development of subsequent phases or will it preclude or
limit the consideration of alternatives in subsequent phases?
Utility: Can any of the interrelated phases of various projects be considered
functionally dependent on each other?
Inducement: Does the approval of one phase or segment commit the agency to
approve other phases?

4. Is segmented review ever acceptable under SEQR?
There are some limited circumstances where a segmented review may be justified. For
example, the following circumstances, when considered together, may warrant
segmentation when a project has several phases:
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x
x
x

information on future project phase(s) is too speculative;
future phase(s) may not occur;
future phase(s) are functionally independent of current phase(s).

If circumstances suggest that a segmented review is appropriate, such justification must be
clearly noted in the determination of significance and in any subsequent EIS by providing
supporting reasons and demonstrating that such review will be no less protective of the
environment. For example, functionally independent projects might be capable of
segmented review.
5. Who is responsible for making the decision on proceeding with a segmented
review?
The lead agency is responsible for making this decision. The project sponsor and other
involved agencies may supply information to assist the lead agency, but ultimately it is the
responsibility of the lead agency to make an independent assessment of the actual extent
scope of the project and to document the decision to undertake a segmented review.
Documentation is important because segmented reviews are susceptible to challenge.
6. Is an agency required to segment a review if the project sponsor shows that
segmentation would be possible?
No. Segmentation is contrary to the intent of SEQR. The decision to segment a review is at
the discretion of the lead agency. The decision to segment a review must be supported by
documentation that justifies the decision and must demonstrates that such a review will be
no less protective of the environment [see Question 5 of this section for additional details].
However, the “separate” actions that a project sponsor may cite as being independent,
unrelated activities needing individual determinations of significance, more often than not
are linked either through application or proximity and therefore may be subject to legal
challenge if a segmented review was to proceed
7. How might an agency address uncertainty about later phases?
All known or reasonable anticipated phases of a project should be considered in the
determination of significance. If later phases are uncertain as to design or timing, their
likely environmental significance can still be examined as part of the whole action by
considering the potential impacts of total build-out (for example, based on sketch plans or
existing zoning). If, after completion of the review, it can be determined that the
subsequent phases will cause no significant adverse impacts or that the impacts can be
mitigated, initial phases can be approved and no further analysis under SEQR will be
necessary.
If substantial changes to the project are proposed later, such changes should be evaluated
and a new determination of significance made. If an EIS was produced for earlier phases,
either a supplemental impact statement or revised SEQR findings statement may be
needed.
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8. If projects are linked but will have separate sources of funding can they be
reviewed separately?
No. It is common in many projects to have a mix of funding sources (for example, local
highway construction, affordable housing or economic development). If the various funding
sources support the same project, or a group of projects that are part of the same overall
action, then they should be examined in a single environmental review.
9. How does an agency determine if the proposed project is part of a larger plan?
Sometimes the project sponsor has a definite plan for future development, and other times
the future projects are merely wishful thinking. It is up to the lead agency to determine if
the project is the “whole action” or merely a part or segment of the action that should be
reviewed. If there is evidence of a plan, then there is a strong presumption that the larger
project is the “whole action” and should therefore be the subject of the environmental
review. Some examples where the larger project is the “whole action” are: a proposed
industrial park of which the instant project is just the initial tenant, a commercial strip mall
development that allows for future expansion, a residential subdivision that provides for
internal road connections to additional lands under the control of the project sponsor, or a
mining project that will prepare the site for a subsequent development proposal.
10. Why is the claim of segmentation frequently raised?
In promoting a project, sponsors frequently provide information and make claims regarding
subsequent phases or related development that may follow the initial project. The
sponsor’s goal may be to convince the reviewing agency that their project will serve as an
engine for further economic development in the an area or municipality, or that it will be
only the first of several proposed developments that the sponsor will be constructing in the
same area.
When it comes time for the project to be formally submitted to the reviewing agencies for
approval, however, the project may not reflect the scope and scale of the initial public
disclosures. The general public, especially project opponents, quickly pick up on this issue if
the lead agency chooses to review the reduced proposal. The public may also want to know
about plans for the expansion of the initial proposal, even though plans for expansion have
never been discussed. An example of when this might happen would be when a proposal
depicts the development of a 60 acre site and it is discovered that the applicant actually
owns the adjoining 300 acres. In such cases, it is not unreasonable to question the plans
for the adjoining acreage.
11. How have courts treated segmentation claims?
Court decisions on this topic are very dependent on the specific facts in each case, resulting
in a "mixed bag" of outcomes. Numerous decisions have required, or at least allowed, lead
agencies to consider related projects in one environmental review process. However, there
are also several court cases that have upheld agency decisions to perform separate reviews
of related projects. For some key cases, see the Segmentation section in Chapter 9: Notable
Court Decisions.
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Basic SEQR Process
The Division of Environmental Permits central and regional
offices listed on the next panel can answer questions and provide you with information to help you learn about SEQR procedures and requirements.
These references are available:
• The statewide SEQR regulations, 6 NYCRR Part 617 (the latest revision
effective July 12, 2000)
• The SEQR Cookbook—a step-by-step discussion of the basic SEQR process
• What is SEQR—An introductory brochure
• Applicant’s Guide to SEQR
• Citizen’s Guide to SEQR
• Local Official’s Guide to SEQR
• DEC SEQR website: www.dec.ny.gov/public/357.html

Region 1 (Nassau, Suffolk counties)
Building 40, SUNY at Stony Brook
Stony Brook, NY 11790-2356 (631) 444-0359
Fax (631) 444-0360
Region 2 (all of New York City)
One Hunters Point Plaza, 47-40 21st Street
Long Island City, NY 11101-5407 (718) 482-4997
Fax (718) 482-4975
Region 3 (Dutchess, Orange, Putnam, Rockland, Sullivan,
Ulster, Westchester counties)
21 South Putt Corners Road
New Paltz, NY 12561-1696 (845) 256-3054
Fax (845) 255-3042
Region 4 (Albany, Columbia, Delaware, Greene,
Montgomery, Otsego, Rensselaer, Schenectady, Schoharie
counties)
1150 North Westcott Road
Schenectady, NY 12306-2014 (518) 357-2069
Fax (518) 357-2460
Region 5 (Clinton, Essex, Franklin, Fulton, Hamilton,
Saratoga, Warren, Washington counties)
Route 86, PO Box 296
Ray Brook, NY 12977-0296 (518) 897-1234
Fax (518) 897-1394
Region 6 (Herkimer, Jefferson, Lewis, Oneida, St.
Lawrence counties)
State Office Building, 317 Washington Street
Watertown, NY 13601-3787 (315) 785-2245
Fax (315) 785-2242
Region 7 (Broome, Cayuga, Chenango, Cortland,
Madison, Onondaga, Oswego, Tioga, Tompkins counties)
615 Erie Boulevard West
Syracuse, NY 13204-2400 (315) 426-7438
Fax (315) 426-7425
Region 8 (Chemung, Genesee, Livingston, Monroe,
Ontario, Orleans, Schuyler, Seneca, Steuben, Wayne,
Yates counties)
6274 East Avon-Lima Road
Avon, NY 14414-9519 (585) 226-2466
Fax (585) 226-2830
Region 9 (Allegany, Cattaraugus, Chautauqua, Erie,
Niagara, Wyoming counties)
270 Michigan Avenue
Buffalo, NY 14203-2999 (716) 851-7165
Fax (716) 851-7168
Central Office, Environmental Permits
625 Broadway 4th Floor
Albany, NY 12233-1750
(518) 402-9167 Fax (518) 402-9168
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1. Against this background, the inquirer asks whether he may ethically persist in the "informal communications" with individual members
of the planning board.
1. The inquiry is governed by DR 7-104(A)(1), known as the "no-contact" rule, which provides:
During the course of the representation of a client a lawyer shall not communicate or cause another to communicate on the subject of the
representation with a party the lawyer knows to be represented by a lawyer in that matter unless the lawyer has the prior consent of the
lawyer representing such other party or is authorized by law to do so.
See also EC 7-18.
1. Because consent has clearly not been given, and because the planning board is represented with respect to the matter, the proposed
communications are prohibited under the "no-contact" rule unless within the meaning of DR 7-104(A)(1): (a) planning board members
are not "parties"; or (b) the communications are otherwise "authorized by law." We address each question in turn.

1.

ARE PLANNING BOARD MEMBERS "PARTIES"?

1. The answer to this question is controlled by application of the standard set forth by the New York Court of Appeals for determining the
"party" status of employees of corporations and other entities for DR 7-104(A) purposes in Niesig v. Team I:
The test that best balances the competing interests, and incorporates the most desirable elements of the [various] approaches, is one
that defines "party" to include corporate employees whose acts or omissions in the matter under inquiry are binding on the corporation (in
effect, the corporation's "alter egos") or imputed to the corporation for purposes of its liability, or employees implementing the advice of
counsel.[1]
1. We have held the Niesig test to be applicable to governmental units.[2] Thus, DR 7-104(A)(1), as interpreted by Niesig, prohibits "only
communications with government officials who have authority, individually or as part of a larger body, to bind the government or to
settle a litigable matter, or whose act or omission gave rise to the matter in controversy."[3] Here, as the planning board is invested
with the power to issue binding SEQRA, site plan and subdivision determinations with respect to the matter before it, the Niesig "party"
test is satisfied.
• Are the Proposed Communications with the Planning Board "Authorized by Law"?
1. In N.Y. State 404 (1975) we recognized an "implicit exception" to the broad no-contact prohibition of DR 7-104(A)(1) where a "public
body is involved," based on the "overriding public interest [which] compels that an opportunity be afforded to the public and their
authorized representatives to obtain the views of, and pertinent facts from, public officials representing them." Accordingly, we opined
that private counsel could, without the consent of school district counsel, properly communicate about a controversy with an individual
member of a school board who disagreed with the school board decision being contested by the lawyer's client. This sentiment - that
the literal application of the "no-contact" rule must be tempered by constitutional considerations where the First Amendment right to
petition government is implicated - is shared by most authorities.[4]
1. This concern for protecting the First Amendment interests of citizens to contact governmental decision makers has also led to specific
no-contact rule exceptions in California and the District of Columbia.[5]
1. The issue of whether a lawyer who is representing a private party in a controversy may communicate about the matter with
responsible government officials without the prior consent of government counsel has been comprehensively addressed by the
American Bar Association Standing Committee on Ethics and Professional Responsibility in ABA 97-408. Noting the "tension between
a citizen's right of access and the government's right to be protected from uncounselled communications by an opposing party's
lawyer,"[6]the ABA Committee interpreted Model Rule 4.2, the functional equivalent of DR 7?104(A)(1),[7]to allow unconsented
contacts with government officials that would otherwise have been prohibited by the no-contact rule, but subject to three conditions.
First, the official to be contacted must have authority to take or recommend action in the controversy. Second, the sole purpose of the
communication must be to address a policy issue. Third, advance notice of the proposed communications must be given to the lawyer
representing the government official in the matter so as to afford government counsel the opportunity to advise his or her client with
respect to the communication, including whether even to entertain it.[8]
1. Insofar as set forth in this opinion, we adopt the approach taken in ABA Formal Op. 97-408 and here conclude, on the facts presented,
that the proposed communications fall within the protection of the First Amendment right to petition. They are, therefore, not
prohibited by DR 7-104(A)(1), provided that counsel for the planning board is given reasonable advance notice that such
communications will occur.[9] Although the precise parameters of the constitutional right to petition are beyond our jurisdiction, we
note that communications directed to government officials who do not have the authority to take or recommend action in the matter, or
communications that are intended to secure factual information relevant to a claim (for example, mere witnesses to government
misconduct), should both be fully subject to the no-contact rule as, in each of these situations, there are no First Amendment
considerations at play.[10]
1. Our resolution of this inquiry comes with several important caveats. First, we do not opine on whether additional "private," "separate"
or "informal" communications with board members may violate a state statute or local ordinance that governs planning board
procedures, or whether such communications may implicate a locally adopted ethics code. Second, we do not here address ex parte
communications with an adjudicatory government body, such as a zoning board of appeals, which present different considerations.
[11] Third, the inquirer may not deliberately elicit information that is protected by attorney-client privilege or as attorney work product.
[12] Fourth, the inquirer should cease contact with a planning board member if the member so requests.[13]
CONCLUSION
1. Absent the application of state or local ordinances that prohibit or regulate the practice, and subject to the qualifications set forth in this
opinion, DR 7-104(A)(1) permits a lawyer representing a private party before a town planning board to communicate with individual
planning board members about pending SEQRA, site plan and subdivision determinations provided: (a) the proposed
communications solely concern municipal development policy issues; and (b) the lawyer gives planning board counsel reasonable
advance notice of the proposed communications.
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[1]

76 N.Y.2d 363, 374; 558 N.E.2d 1030, 1035; 559 N.Y.S.2d 493, 498 (1990).

[2]

N.Y. State 652 (1993); see also N.Y. State 768 (2003).

[3]

N.Y. State 652 (citing N.Y. City 1991-4 and Ohio Opinion 92-7).

[4]

See, e.g., American Canoe Ass'n Inc. v. St. Albans, 18 F. Supp. 2d 620 (S.D. W. Va. 1998) (the right to contact and communicate with government officials is a

right of citizenship); ABA Formal Op. 97-408 (1997) (Model Rule 4.2 "does not prohibit a lawyer representing a private party in a controversy with the government from
communicating directly with government officials who have authority to take or recommend action in the matter, provided the communication is solely for the purpose of
addressing a policy issue, including settling the controversy."); Alabama Opinion 2003-03 (lawyer defending employees and officials of state board of education in suit by
county board of education may communicate directly with county board of education members to discuss settlement); Kansas Opinion 00-06 (lawyer for zoning applicant
may contact city officials about client's application despite city attorney's contrary directive because "a citizen must always have access to his or her government"); Utah
Opinion 115 (1993) (lawyer may contact any employee of a represented government agency after advising the employee of the matter in question and of the lawyer's
representation therein); see also Restatement of Law Governing Lawyers (Third) § 101(1), at 102 (2000) ("Unless otherwise provided by law . . . the prohibition . . . against
contact with a represented non-client does not apply to communications with employees of a represented government agency or with a governmental officer being
represented in the officer's official capacity.").

[5]

California Rule of Professional Conduct 2-100(C)(1) (providing that the general no-contact rule "does not apply to communications with a public officer, board,

committee or body"); District of Columbia Rule of Professional Conduct 4.2(d) (providing that the District's no-contact rule does not prohibit "communications by a lawyer
with government officials who have the authority to redress the grievances of the lawyer's client").

[6]

ABA Formal Op. 97-408, at 7.

[7]

Model Rule 4.2 (Communication with Person Represented by Counsel) provides: "In representing a client, a lawyer shall not communicate about the subject of the

representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to
do so by law or a court order."

[8]

ABA Formal Op. 97-408, at 7-8.

[9]

Cf. N.Y. State 768 (2003) (lawyer representing government agency may be present and counsel the lawyer's own client at a meeting with a person known to be

represented in that matter without opposing counsel's consent, provided lawyer gives reasonable advance notice to opposing counsel of lawyer's intention to attend and
does not communicate with opposing party).

[10]

See ABA Formal Op. 97-408, at 8-9.

[11]

See EC 7-15 ("The nature and purpose of proceedings before administrative agencies vary widely. The proceedings may be legislative or quasi-judicial, or a

combination of both.").

[12]

See N.Y. State 785 (2005).

[13]

Cf. EC 7-18 ("A lawyer who advises a client with respect to communications with a represented person should also advise the client against engaging in abusive,

harassing or unfair conduct.").
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1. May a lawyer representing a government agency attend meetings with non-lawyer representatives of a counter-party to a
government contract he or she "knows" to be represented by counsel?
2. May the government lawyer who attends such a meeting advise the client representative during the meeting without consent of
opposing counsel?
3. Without consent of opposing counsel, must the lawyer who attends the meeting remain silent during the course of the meeting or may
the lawyer at least communicate the government's agency's legal position concerning the matter?
4. When a government lawyer attends such a meeting or receives inquiries from counter-parties regarding agency filing requirements,
how does the lawyer determine whether he or she "knows" the counter-party is represented for purposes of DR 7-104?
5. If the government lawyer has determined that he or she does not "know" that the counter-party is represented in connection with the
subject of a civil matter, does the lawyer's (a) statement to counter-parties of the government's legal position and/or (b) response to
inquiries from counter-parties regarding agency filing requirements constitute impermissible legal advice to an unrepresented party?
OPINION
Background
A lawyer is employed by a government agency to advise the agency on, among other things, its dealings with government contractors.
This employment gives rise to two common circumstances in which the lawyer is asked to have direct contact with non-lawyer
representatives of government contractors that employ lawyers in the ordinary course of conducting their business.
In the first of these circumstances, the government agency asks the lawyer to accompany the agency's contracting officers to
meetings with representatives of government contractors. These counter-party representatives have the ability to bind their principal or
to make statements that may properly be imputed to the principal. The meetings usually involve the exchange of information, rather than
negotiation of the contracts, but the encounters may also concern resolution of contractual issues on which the parties disagree and
discussion of contractual disputes in which the potential for litigation inheres. Normally, if counsel represents the government contractor
in connection with the contractual issue, the contractor's counsel attends the meeting. On other occasions, however, the government
contractor, though known to employ counsel, does not bring counsel to the meeting unless the prospect of litigation is likely. The
government agency invites its own counsel to these meetings to facilitate the lawyer's advice to the agency (by enabling the lawyer to
fully understand the contractor's issues) and/or to have the lawyer set forth the agency's legal position on the matter to the government
contractor.
In the second recurring circumstance, the government lawyer receives questions from non-lawyer representatives of government
contractors concerning the government agency's requirements for taking certain actions under the contracts, most typically about the kind
of documentation the contractor must file with the agency to provide a legal basis for the agency's decision to approve or disapprove the
proposed action. Ordinarily, the answers to these questions are clear - that is, the agency's legal position leaves no room for dispute
about whether a document must be filed and what the document must say. A failure to file the documentation is certain to produce an
unfavorable decision from the agency and there is no assurance that the agency will reach a favorable decision even if the contractor
timely and properly completes and files the required documentation.
Committee's Scope of Analysis
This Committee's jurisdiction is limited solely to interpretation of the New York Code of Professional Responsibility and does not
extend to resolving questions of law. See, e.g.,N.Y. State 739 (2001). This inquiry may implicate various questions of state and federal
law, including the laws and regulations of the agency in which a government lawyer serves, on which we offer no view. In addition, in the
context of a federal government agency in which a lawyer may be rendering services beyond or outside the boundaries of this State, then
the choice-of-law provisions of DR 1-105 may apply. In the event that a lawyer is licensed to practice solely in New York, then the New
York Code of Professional Responsibility governs the lawyer's actions, DR 1-105(A), except in the context of the lawyer's conduct in
proceedings before a court to which the lawyer is admitted, in which event the rules of the jurisdiction in which the court sits apply unless
the court's rules otherwise provide, DR 1-105(B)(1). When a lawyer is admitted in more than one jurisdiction, DR 1-105(B) applies the
ethical precepts of the jurisdiction in which the lawyer principally practices unless the predominant effect of the particular conduct at issue
occurs in another jurisdiction in which the lawyer is licensed. DR 1-105(B)(2)(b). SeeN.Y. State 750 (2001) (when a lawyer is licensed
in both New York and Illinois and principally practices in the latter, the ethical rules of Illinois apply, particularly when the conduct in issue
occurred in Illinois). For purposes of this opinion, we assume that the New York Code of Professional Responsibility governs the
conduct in question.
DR 7-104 of the Code prescribes the government lawyer's obligations in these circumstances. The rule says:
A.

During the course of the representation of a client a lawyer shall not:
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Communicate or cause another to communicate on the subject of the representation with a party the lawyer knows to be

represented by a lawyer in that matter unless the lawyer has the prior consent of the lawyer representing such other party or is authorized
by law to do so.
2.

Give advice to a party who is not represented by a lawyer, other than the advice to secure counsel, if the interests of such party

are or have a reasonable possibility of being in conflict with the interests of the lawyer's client.
B.

Notwithstanding the prohibitions of DR 7-104(A), and unless prohibited by law, a lawyer may cause a client to communicate with a

represented party, if that party is legally competent, and counsel the client with respect to those communications, provided the lawyer
gives reasonable advance notice to the represented party's counsel that such communications will be taking place.
We may quickly pass on certain issues that DR 7-104(A)(1) raises in this situation. No question exists that, when a government lawyer is
acting for an agency in attending meetings with or responding to inquiries by government contractors, the lawyer is doing so in the
"course of the representation of a client." In circumstances involving a purely commercial transaction, DR 7-104(A)(1)'s use of the word
"party" means any "person," including a party to a contract or other transaction, whether or not litigation looms. N.Y. State 735 (2001).
If the agents of the counter-party at the meeting may speak for and bind their principal, the decision of the New York Court of Appeals
in Niesig v. Team I, 558 N.E.2d 1030, 1035 (N.Y. 1990), instructs that such representatives arethe principal and hence represented
parties within the meaning of DR 7-104(A)(1). N.Y. State 652 (1993). As noted, whether a lawyer is "authorized by law" to communicate
with a person the lawyer knows to be represented by counsel is not for us to decide. Subject to any such law, DR 7-104(A)(1) applies to
government lawyers in a civil context because "a governmental unit has the same rights and responsibilities in a controversy as any other
corporation or individual." N.Y. State 404 (1975) (quoting N.Y. State 160 [1970]); see N.Y. State 728 (2000).
Question One: May a lawyer representing a government agency attend meetings with non-lawyer representatives of a counter-party to a
government contract he or she "knows" to be represented by counsel?
The question whether a lawyer's silent attendance at a conference between principals constitutes an improper "communication" under DR
7-104(A)(1) is an issue of first impression for this Committee, and our research has been unsuccessful in discovering other opinions,
judicial or otherwise, directly addressing the question.
The Code does not define the word "communicate," but the plain and ordinary meanings of the word - to "impart," "convey,"
"inform," "transmit," or "make known," Webster's Third New International Dictionary (Unabridged) 460 (1993); see Black's Law
Dictionary 253 (5thed. 1979) - all presuppose some form of transmission of information. Accordingly, we believe that DR 7-04(A)(1) is
intended to proscribe only those circumstances in which the lawyer transmits information - whether it be the government's legal position
or negotiation of contractual points - to a person the lawyer knows to be represented by counsel.
Here, the avowed intent of the lawyer's silent attendance at meetings with contractors is to facilitate the lawyer's advice to the
government agency about the matter. Such a circumstance falls within the parameters of DR 7-104(B), which regulates a lawyer's
conduct in connection with communications between principals in a transaction. The Rule permits a lawyer to cause and counsel a client
to engage in such discussions with a represented party, provided the lawyer gives opposing counsel reasonable advance notice. The
object of this advance notice provision is to assure the represented party's lawyer the "opportunity to advise his or her own client with
respect to the client-to-client communications before they take place." EC 7-18. Because client-to-client communication lacks a key
element of DR 7-104(A)(1)'s concern - namely, that lawyers generally are in a better position, by education and training, to overwhelm a
non-lawyer and exploit legal knowledge in the course of communicating directly with the non-lawyer - DR 7-104(B)'s requirement of
reasonable advance notice is best seen as a guarantee of fairness in the course of dealings between parties represented by counsel.
The Rule also prevents opposing counsel from exercising a veto over one party's decision to confer with counsel in connection with a
principal-to-principal communication.
Thus, in our view, a lawyer may silently attend a meeting between principals provided the lawyer gives reasonable advance
notice to opposing counsel of the lawyer's intention to attend the meeting.
Question Two: May the government lawyer who attends a meeting of principals advise the client representative during the meeting
without consent of opposing counsel?
Having given reasonable advance notice of the lawyer's intention to attend the meeting, the government lawyer may provide
advice to the government contracting officers before and during the meeting. We caution, however, that the government lawyer may not
directly address or otherwise communicate with the opposing party during the meeting, and thus, in giving advice to the lawyer's own
client during the meeting, the lawyer must do so at times and places and in a manner that does not amount to a communication by the
lawyer to the opposing party. Whether avoidance of such improper communications requires that the lawyer's advice to the government
clients during the meeting be given during breaks or otherwise outside the view and hearing of the opposing party will depend on the
circumstances, the possibilities of which are too numerous to permit any meaningful fixed rule.
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Question Three: Must the lawyer who attends a meeting of principals without opposing counsel's consent remain silent during the course
of the meeting or may the lawyer at least communicate the government's agency's legal position concerning the matter?
We have no doubt that a statement of a client's legal position, without more, is within the common and ordinary meaning of the
word "communicate" used in DR 7-104(A)(1). "The purpose of this well-established and respected rule is to preserve the proper
functioning of the attorney-client relationship and to shield the adverse party from improper approaches." N.Y. State 607 (1990) (citing
ABA 108 ([934]). Current authorities agree "that the rule is designed to prevent opposing counsel from impeding an attorney's
performance and that the scope of the rule therefore extends even to well-intentioned approaches." American Bar
Foundation, Annotated Code of Professional Responsibility, Comment, 332 (1979). Although the Rule may have its greatest impact in
protecting against intrusive inquiries into the facts underlying a particular matter, its purpose is not confined to such protection. Even
were the Rule limited to a discourse on facts, an interpretation we do not accept, a statement of legal position inescapably entails
assumptions of fact. Hence, a lawyer's statement of a client's legal position in a matter, no matter how qualified, is a "communication"
that DR 7-104(A)(1) proscribes if the other elements of the Rule are present.
Question Four: When a government lawyer attends a meeting of principals or receives inquiries from counter-parties regarding agency
filing requirements, how does the lawyer determine whether he or she "knows" the counter-party is represented for purposes of DR
7-104?
DR 7-104(A)(1) applies only if the lawyer "knows" that the party is "represented by a lawyer in that matter." SeeN.Y. State 607
(1990). If a government lawyer knows that a party is represented by counsel in a civil matter, then the lawyer may not communicate with
the party on the subject of that matter without such counsel's consent. Wisconsin Opinion 91-6. See N.Y. State 728 (2000). The mere
fact that a lawyer knows that a corporation has an in-house legal staff, however, does not necessarily mean that a lawyer "knows" that a
member of that staff is representing the corporation in that particular matter. Cf. N.Y. State 652 (1993) (that a government lawyer may
represent an agency in connection with an enforcement proceeding or a permit application does not necessarily mean that the lawyer
represents the agency in connection with the promulgation of rules that could potentially affect the outcome of the enforcement
proceeding or permit process); Schmidt v. State, 722 N.Y.S.2d 623, 625 (N.Y. App. Div. 2000) ("[T]he State of New York is always
represented by counsel," but this fact does not end the inquiry on whether counsel represents the State on the particular matter in issue).
We have previously opined that when a lawyer has a reasonable basis to believe that a party may be represented by counsel,
then the lawyer has a duty of inquiry to ascertain whether that party is in fact represented by counsel in connection with a particular
matter. N.Y. State 735 (2001); N.Y. State 728 (2000); N.Y. State 663 (1994). The necessary extent of such an inquiry will depend on
the circumstances of a particular matter.
Owing to the diversity of facts in which the issue may arise, it is sufficient to say that DR 7-104(A)(1) requires, at a minimum, that, when a
government lawyer has a reasonable basis to believe that a government contractor may be represented by counsel in connection with the
subject of the meeting, then the government lawyer must make inquiry of the government contractor about whether a lawyer represents
the contractor in the matter. Likewise, in the case of counter-party inquiries regarding agency filing requirements, prudence suggests
that if the government lawyer has a reasonable basis to believe that counsel represents the government contractor in connection with the
matter, then the lawyer must make inquiry about whether the contractor is indeed represented in such matter.
Question Five: Once a government lawyer has determined that he or she does not "know" the counter-party is represented in connection
with the subject of a civil matter, does the lawyer's (a) statement of the government's legal position and/or (b) response to inquiries from
counter-parties regarding agency filing requirements constitute impermissible legal advice to an unrepresented party?
The question whether a lawyer may state his or her agency's legal position in a meeting with unrepresented contractors or respond to
their questions concerning the agency's filing requirements is governed by DR 7-104(A)(2)'s proscription against rendering legal advice
(other than the advice to secure counsel) to parties not represented by counsel. That rule is intended to protect parties lacking counsel
from receiving legal advice from a lawyer whose client's interests are or may be adverse to those of the unrepresented party. See N.Y.
State 728 (2000); N.Y. State 650 (1993); N.Y. State 358 (1974); W.T. Grant Co. v. Haines, 531 F.2d 671, 676 (2d Cir.
1976); Crocev. Kurnit, 565 F. Supp. 884, 889-91 (S.D.N.Y. 1982).
Although the interests of the contractor are or have a reasonable possibility of being in conflict with the interests of the government
agency within the meaning of DR 7-104(A)(2), we do not think the government lawyer's statements constitute impermissible legal advice
to an unrepresented third party. Rather, the government attorney is stating the client agency's legal position to a third party. Such is
especially apparent in the context of the meetings[1] with contractors, in which the lawyer's position as agency counsel is obvious.
This reasoning also applies to communications with government contractors concerning filing requirements in connection with
applications for an agency's approval to take actions under the contracts. We are sensitive to the fact that such filings are often the
responsibility of a contractor's non-legal personnel, and that DR 7-104(A)(1) need not be an impediment to the smooth operation of
government in its dealings with contractors. If the government agency has appointed a lawyer as the person to describe its filing
requirements (which presumably are non-negotiable) to government contractors, we do not think that the Rule requires contractors to use
a lawyer in order to learn the government's requirements.[2]
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CONCLUSION
If a lawyer for a government agency knows that another lawyer represents the counter-party to a government contract in connection with
that contract, then the government lawyer may attend meetings with non-lawyer representatives of the counter-party, provided reasonable
advance notice is given to opposing counsel. Without consent of opposing counsel, the government lawyer may advise the lawyer's own
client during the meeting, but may not communicate the government's position on the matter or otherwise negotiate with the counterparty.
When a government lawyer attends a meeting among principals or receives inquiries from counter-parties regarding agency filing
requirements, in order to determine whether he or she "knows" that the counter-party is represented for purposes of DR 7-104 he or she
must take account of all the relevant circumstances, including the parties' prior course of dealing. If a reasonable basis exists for
believing that counsel represents a party on that matter, then the lawyer should make inquiry about whether the counter-party is indeed
represented.
Once a lawyer has determined that he or she "knows" that a person is not represented by counsel in connection with a civil matter, and
participates in a communication with such an unrepresented party, neither a lawyer's (a) statement to a counter-party of a client's legal
position in the matter, nor (b) response to inquiries from such party regarding agency filing requirements, constitutes impermissible legal
advice to an unrepresented person. However, should either type of communication involve something beyond ministerial matters,
prudence suggests that the lawyer should remind the inquirer that the lawyer represents the government and that the contractor may wish
to to retain its own counsel in order to be advised on the issue.
(3-03)

[1]We note in passing that a government lawyer's mere attendance at public speeches, continuing legal education programs and other public events at
which a counter-party may be present without counsel does not give rise to the type of "communication" contemplated by DR 7-104.
[2]Obviously the extent of permissible communications may be limited by considerations other than DR 7-104, e.g., "if it is known or learned that [the
contractor's representatives] possess[] information that is protected by the corporation's attorney-client privilege or as attorney work product," N.Y.
State 735 (2001), which a lawyer may not knowingly elicit, N.Y. State 700 (1998).
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During the course of the representation of a client a lawyer shall not … [c]ommunicate or cause another to communicate on the subject of
the representation with a party the lawyer knows to be represented by a lawyer in that matter unless the lawyer has the prior consent of
the lawyer representing such other party or is authorized by law to do so.
See also EC 7-18. As this Committee explained in N.Y. State 463 (1977):
Where a person is represented by counsel, there is an absolute proscription which serves to bar any and all communications relating to
the matter for which that person has retained counsel. In such instances, whether the communication amounts to the giving of legal
advice or consists of a simple question is irrelevant. If a person is represented by counsel, absent such counsel's consent, the ethics of
our profession require that no lawyer other than his own communicate with him on the subject of the representation and all forms of
communication are proscribed.
The purpose of this well-established and respected rule is to preserve the proper functioning of the attorney-client relationship and to
shield the adverse party from improper approaches. N.Y. State 607 (1990); see also N.Y. State 650 (1993).
Where the adverse party is a governmental entity, however, questions arise as to the proper scope of the prohibition contained in DR
7-104(A)(1), including issues raised by legal principles such as the constitutional right of citizens to petition their government, which are
beyond the power of this Committee to consider. In addition, the decision of the New York Court of Appeals in Niesig v. Team I, 76
N.Y.2d 363, 558 N.E.2d 1030, 559 N.Y.S.2d 493 (1990), which restricted the application of DR 7-104(A)(1) where the party sought to be
contacted is an entity rather than an individual, must be taken into account in assessing the scope of the rule.
In the circumstances presented here, the inquirer plainly intends to communicate with the Agency during the course of the representation
of a client, thereby satisfying two of the elements of DR 7-104(A)(1). The following issues remain, however:
(1) Are the individuals with whom the inquirer seeks to communicate "parties" within the meaning of the rule?
(2) Is the communication with respect to the proposed regulations a communication "on the subject of the representation" and, relatedly,
is the Agency represented "in connection with" the proposed regulations?
(3) If the inquirer communicated with the Agency in a manner that would otherwise violate DR 7-104(A)(1), would the communication
nevertheless be permitted under the "authorized by law" exception to the rule?
We answer these questions seriatim.
1. Governmental "Parties"
Few ethical questions have sparked as much debate in recent years as the application of DR 7-104(A)(1), which speaks only in terms of
'parties," (*1) to corporations and other entities. In New York, the governing principle is that set forth in the Niesig decision:
The test that best balances the competing interests, and incorporates the most desirable elements of the [various] approaches, is one
that defines "party" to include corporate employees whose acts or omissions in the matter under inquiry are binding on the corporation (in
effect, the corporation's "alter egos") or imputed to the corporation for purposes of its liability, or employees implementing the advice of
counsel. All other employees may be interviewed informally.
76 N.Y.2d at 376, 558 N.E.2d at 1035, 559 N.Y.S.2d at 498. This Committee has ruled that "a governmental unit has the same rights and
responsibilities in a controversy as any other corporation or individual." N.Y. State 404 (1975); N.Y. State 160 (1970). It follows, then, that
DR 7-104(A)(1), regardless of any other limitations on its scope, prohibits only communications with government officials who have the
authority, individually or as part of a larger body, to bind the government or to settle a litigable matter, or whose act or omission gave rise
to the matter in controversy. See N.Y. City 1991-4; Ohio Op. 92-7 (1992), indexed in ABA/BNA Lawyer's Manual on Professional Conduct
at 1001:6856. Whether the person with whom the attorney wants to communicate is a party is, therefore, a question of law that the
inquirer must resolve before making the contemplated communications.
2. Representation in the Matter
As a technical matter, the government is always represented by counsel. However, "if a governmental party were always considered to be
represented by counsel for purposes of [DR 7-104(A)(1)], the free exchange of information between the public and the government would
be greatly inhibited." Ohio Op. 92-7. There is no doubt that, in the circumstances presented here, the Agency is represented by counsel in
connection with the enforcement proceeding and the permit application. Analytically, then, it must be determined whether either is the
same "matter" as the process of promulgating regulations and, if not, whether the Agency is represented by counsel in connection with
that matter.
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DR 9-101(B)(1), which prohibits former government lawyers from representing private clients in connection with a "matter" in which the
lawyer participated while a public officer or employee provides some guidance. Presumably, something that is a governmental "matter" for
purposes of DR 9-101(B)(1) should also be a governmental "matter" for purposes of DR 7-104(A)(1), as both rules deal with the
protections afforded governmental clients by the attorney-client relationship. In general, drafting regulations will not be the same "matter"
as an enforcement proceeding even if one client is affected by both:
[W]ork as a government employee in drafting, enforcing or interpreting government or agency procedures, regulations, or laws, or in
briefing abstract principles of law, does not disqualify the lawyer under DR 9-101(B) from subsequent private employment involving the
same regulations, procedures, or points of law; the same "matter" is not involved because there is lacking the discrete, identifiable
transactions or conduct involving a particular situation and specific parties.
ABA Op. 342 (1975).
It is true that, here, there is no temporal dislocation as there must be for DR 9-101(B)(1) to be operative; the rulemaking "matter" is
proceeding contemporaneously with the enforcement and permit application "matters." In addition, a "particular situation and specific
parties" are involved here, although only because the inquirer is conveying views in the rulemaking process that are intended to further
his client's interests. On balance, however, we conclude that the fact that the Agency has designated counsel in the enforcement and
permit application proceedings, standing alone, does not mean that the Agency is represented in all other matters relating to the inquirer's
client, or in which the client has an interest, including the rulemaking process.
Importantly, the inquirer wishes to contact individual technical specialists and attorneys for the Agency with respect to the regulations.
Presumably, the inquirer wishes to speak with attorneys involved in the process of promulgating the regulations in question. Regardless
of whether these attorneys have been designated to "represent" the Agency in the rulemaking process, the inquirer may contact them
consistent with the inquirer's obligations under DR 7-104(A)(1). Correspondingly, the inquirer is free to communicate with the technical
specialists unless the inquirer knows that the Agency has designated counsel in the rulemaking process, in which case the inquirer may
still contact the specialists if the inquirer concludes that they are not "parties," as defined above.
We note that it may not always be obvious to an outside observer that a governmental attorney has been brought into a matter.
Accordingly, the attorney seeking to contact a governmental entity in a matter involving potential adversity should identify himself or
herself and the purpose of the communication so that the government employee or official would have the opportunity to inform the
attorney that the government has designated counsel in connection with the matter. See Ohio Op. 92-7; Note, DR 7104 of the Code of
Professional Responsibility Applied to the Government "Party," 61 Minn. L. Rev. 1007, 1032 (1977).
3. "Authorized by Law"
In light of the foregoing, we do not have to consider whether the inquirer nevertheless could communicate with the Agency by virtue of the
"authorized by law" exception in DR 7-104(A)(1), an issue this Committee has not previously addressed. (*2)
CONCLUSION
The inquirer may communicate with Agency officials and employees in connection with the rule-making process provided those
communications are directed to the attorneys, if any, who have been designated by the Agency to represent it in that matter, or to
employees who lack the authority to bind the government.
NOTES
(*1) This Committee previously has opined that the use of the term "party" in DR 7104(A)(1) does not limit the application of that term to litigants in pending proceedings. N.Y. State 607 (1990).
(*2) In N.Y. State 404 (1975), we opined that a lawyer representing a petitioner before a board of education could contact members of the
board who voted against the decision being contested without first obtaining the consent of the lawyer representing the board. The
question presented, however, was "whether an individual member of a public body must be considered an adverse party in regard to a
decision he opposed." The Committee stated:
The overriding public interest compels that an opportunity be afforded to the public and their authorized representatives to obtain the
views of, and pertinent facts from, public officials representing them. Minority members of a public body should not, for purposes of DR 7104(A)(1), be considered adverse parties to their constituents whom they were selected to represent.
Thus DR 7-104(A)(1) is read as implicitly creating a limited exception to its otherwise broad prohibitions because a public body is involved
and is not intended to extend beyond such public entities.
The opinion did not hold that the inquirer was "authorized by law" to contact the board members, but only that a member who had voted
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in favor of the inquirer's client could not be considered "adverse" for purposes of DR 7-104(A)(1).
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MCDONNELL v. UNITED STATES
Syllabus
Supp. App. 69–70. Governor McDonnell requested that the court further instruct the jury that “merely arranging a meeting, attending an
event, hosting a reception, or making a speech are not, standing
alone, ‘official acts,’ ” but the District Court declined to give that instruction. 792 F. 3d 478, 513 (internal quotation marks omitted).
The jury convicted Governor McDonnell.
Governor McDonnell moved to vacate his convictions on the ground
that the definition of “official act” in the jury instructions was erroneous. He also moved for acquittal, arguing that there was insufficient
evidence to convict him, and that the Hobbs Act and honest services
statute were unconstitutionally vague. The District Court denied the
motions, and the Fourth Circuit affirmed.

Held:
1. An “official act” is a decision or action on a “question, matter,
cause, suit, proceeding or controversy.” That question or matter
must involve a formal exercise of governmental power, and must also
be something specific and focused that is “pending” or “may by law be
brought” before a public official. To qualify as an “official act,” the
public official must make a decision or take an action on that question or matter, or agree to do so. Setting up a meeting, talking to another official, or organizing an event—without more—does not fit
that definition of “official act.” Pp. 13–24.
(a) The Government argues that the term “official act” encompasses nearly any activity by a public official concerning any subject,
including a broad policy issue such as Virginia economic development. Governor McDonnell, in contrast, contends that statutory context compels a more circumscribed reading. Taking into account text,
precedent, and constitutional concerns, the Court rejects the Government’s reading and adopts a more bounded interpretation of “official act.” Pp. 13–14.
(b) Section 201(a)(3) sets forth two requirements for an “official
act.” First, the Government must identify a “question, matter, cause,
suit, proceeding or controversy” that “may at any time be pending” or
“may by law be brought” before a public official. Second, the Government must prove that the public official made a decision or took
an action “on” that “question, matter, cause, suit, proceeding or controversy,” or agreed to do so. Pp. 14–22.
(1) The first inquiry is whether a typical meeting, call, or event
is itself a “question, matter, cause, suit, proceeding or controversy.”
The terms “cause,” “suit,” “proceeding,” and “controversy” connote a
formal exercise of governmental power, such as a lawsuit, hearing, or
administrative determination. Although it may be difficult to define
the precise reach of those terms, a typical meeting, call, or event does
not qualify. “Question” and “matter” could be defined more broadly,
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Syllabus
but under the familiar interpretive canon noscitur a sociis, a “word is
known by the company it keeps.” Jarecki v. G. D. Searle & Co., 367
U. S. 303, 307. Because a typical meeting, call, or event is not of the
same stripe as a lawsuit before a court, a determination before an
agency, or a hearing before a committee, it does not count as a “question” or “matter” under §201(a)(3). That more limited reading also
comports with the presumption “that statutory language is not superfluous.” Arlington Central School Dist. Bd. of Ed. v. Murphy, 548
U. S. 291, 299, n. 1. Pp. 14–16.
(2) Because a typical meeting, call, or event is not itself a question or matter, the next step is to determine whether arranging a
meeting, contacting another official, or hosting an event may qualify
as a “decision or action” on a different question or matter. That first
requires the Court to establish what counts as a question or matter
in this case.
Section 201(a)(3) states that the question or matter must be “pending” or “may by law be brought” before “any public official.” “Pending” and “may by law be brought” suggest something that is relatively circumscribed—the kind of thing that can be put on an agenda,
tracked for progress, and then checked off as complete. “May by law
be brought” conveys something within the specific duties of an official’s position. Although the District Court determined that the relevant matter in this case could be considered at a much higher level of
generality as “Virginia business and economic development,” Supp.
App. 88, the pertinent matter must instead be more focused and concrete.
The Fourth Circuit identified at least three such questions or matters: (1) whether researchers at Virginia’s state universities would initiate a study of Anatabloc; (2) whether Virginia’s Tobacco Commission would allocate grant money for studying anatabine; and (3)
whether Virginia’s health plan for state employees would cover Anatabloc. The Court agrees that those qualify as questions or matters
under §201(a)(3). Pp. 16–18.
(3) The question remains whether merely setting up a meeting,
hosting an event, or calling another official qualifies as a decision or
action on any of those three questions or matters. It is apparent from
United States v. Sun-Diamond Growers of Cal., 526 U. S. 398, that
the answer is no. Something more is required: §201(a)(3) specifies
that the public official must make a decision or take an action on the
question or matter, or agree to do so.
For example, a decision or action to initiate a research study would
qualify as an “official act.” A public official may also make a decision
or take an action by using his official position to exert pressure on
another official to perform an “official act,” or by using his official po-
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sition to provide advice to another official, knowing or intending that
such advice will form the basis for an “official act” by another official.
A public official is not required to actually make a decision or take an
action on a “question, matter, cause, suit, proceeding or controversy”;
it is enough that he agree to do so. Setting up a meeting, hosting an
event, or calling an official (or agreeing to do so) merely to talk about
a research study or to gather additional information, however, does
not qualify as a decision or action on the pending question of whether
to initiate the study. Pp. 18–22.
(c) The Government’s expansive interpretation of “official act”
would raise significant constitutional concerns. Conscientious public
officials arrange meetings for constituents, contact other officials on
their behalf, and include them in events all the time. Representative
government assumes that public officials will hear from their constituents and act appropriately on their concerns. The Government’s position could cast a pall of potential prosecution over these relationships. This concern is substantial, as recognized by White House
counsel from every administration from that of President Reagan to
President Obama, as well as two bipartisan groups of former state attorneys general. The Government’s interpretation also raises due
process and federalism concerns. Pp. 22–24.
2. Given the Court’s interpretation of “official act,” the District
Court’s jury instructions were erroneous, and the jury may have convicted Governor McDonnell for conduct that is not unlawful. Because
the errors in the jury instructions are not harmless beyond a reasonable doubt, the Court vacates Governor McDonnell’s convictions.
Pp. 24–28.
(a) The jury instructions lacked important qualifications, rendering them significantly overinclusive. First, they did not adequately
explain to the jury how to identify the pertinent “question, matter,
cause, suit, proceeding or controversy.” It is possible the jury thought
that a typical meeting, call, or event was itself a “question, matter,
cause, suit, proceeding or controversy.” If so, the jury could have
convicted Governor McDonnell without finding that he committed or
agreed to commit an “official act,” as properly defined.
Second, the instructions did not inform the jury that the “question,
matter, cause, suit, proceeding or controversy” must be more specific
and focused than a broad policy objective. As a result, the jury could
have thought that the relevant “question, matter, cause, suit, proceeding or controversy” was something as nebulous as Virginia economic development, and convicted Governor McDonnell on that basis.
Third, the District Court did not instruct the jury that to convict
Governor McDonnell, it had to find that he made a decision or took
an action—or agreed to do so—on the identified “question, matter,
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cause, suit, proceeding or controversy,” as properly defined. At trial,
several of Governor McDonnell’s subordinates testified that he asked
them to attend a meeting, not that he expected them to do anything
other than that. If that testimony reflects what Governor McDonnell
agreed to do at the time he accepted the loans and gifts from Williams, then he did not agree to make a decision or take an action on
any of the three questions or matters described by the Fourth Circuit.
Pp. 24–27.
(b) Governor McDonnell raises two additional claims. First, he
argues that the honest services statute and the Hobbs Act are unconstitutionally vague. The Court rejects that claim. For purposes of
this case, the parties defined those statutes with reference to §201 of
the federal bribery statute. Because the Court interprets the term
“official act” in §201(a)(3) in a way that avoids the vagueness concerns raised by Governor McDonnell, it declines to invalidate those
statutes under the facts here. Second, Governor McDonnell argues
that there is insufficient evidence that he committed an “official act,”
or agreed to do so. Because the parties have not had an opportunity
to address that question in light of the Court’s interpretation of “official act,” the Court leaves it for the Court of Appeals to resolve in the
first instance. Pp. 27–28.
792 F. 3d 478, vacated and remanded.
ROBERTS, C. J., delivered the opinion for a unanimous Court.

