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INSURANCE LAW 5102(a)

Notwithstanding any other law, in any action by or on behalf of a covered
person against

another covered person for personal injuries arising out of negligence in the use
or operation of a motor vehicle in this state, there shall be no right of recovery
for non-economic loss except in the case of a serious injury, or for basic
economic loss

INSURANCE LAW § 5102(d)

“Serious injury” means a personal injury which results in death; dismemberment,
significant disfigurement; a fracture; loss of a fetus; permanent loss of use of
body organ, member, function or system; permanent consequential limitation of
use of a body organ or member, significant limttation of use of a body function
or system; or a medically determined injury or impairment of a non-permanent
nature which prevents the injured person from performing substantially all of the
material acts which constitute such person’s usual and customary daily activities
for not less than ninety days during the one hundred eighty days immediately
following the occurrence of the injury or impairment.

Vidal v. Maldonado
23 Misc.3d 186, 873 N.Y.S.2d 842 (Sup. Ct. Bronx Co. 2008) (Victor, J.)

From the perspective of one who reviews the abundant decisions on a weekly
basis, the following observation, under the caption “Great Expenditure of limited
Judicial Resources,” is quite apt: “Trial courts are then presented with the
“serious injury” issue on a motion made by a D for summary judgment; and the
court must then use its “powers” to discern whether the minimum legal
requirements have been met to send the case to a trial by jury. The motions and
papers submitted by both sides are usually copious, and thus, a thorough review
of the record and current appellate decisions requires a great expenditure of
limited judicial time. In any event, the decision rendered is usually challenged
and refuted by the losing side; and thus many (too many) of these cares are
appealed, and many of those appeals result in non-unanimous (and sometimes
acrimonious) decisions which are often difficult to reconcile with prior
precedent.” COMMENT: 6 years later, observations are still valid.



MecNeil v. Hockey
2012 N.Y. Slip Op. 52252(U) (Sup. Ct. Clinton Co.) (Muller, J.)

“This Court is called upon, yet again, to embrace the Sisyphean challenge of
whether a P’s evidence of personal injury meets the statutory threshold set by
Insurance Law §5102(d), ‘an elusive standard that all too frequently escapes
facile and final resolution’. (Brown v. Acky, 9 A.D.3d 30, 31, 776 N.Y.S.2d 56
(1% Dep’t 2004).

GENERALLY
A. Threshold Requirement
1.  Use or Operation

Ocasio v. New York City Transit Auth.
134 A.D.3d 789, 20 N.Y.S.3d 655 (2d Dep’t 2015)

P claimed he fell while attempting to board a bus when his foot slipped off the
edge of the entrance platform of the bus. He alleged that the platform was too high
for him to safely step onto the bus, and that the bus driver was negligent in failing
to lower the bus into a kneeling position so that he could board. Court held
Supreme Court properly determined that he was required to establish that he had
sustained a serious injury “since it is clear that the accident arose out of the

‘use or operation’ of the bus. (see, Walton v. Lumbermens Mut. Cas. Co., 88
N.Y.2d 211, 213, 644 N.Y.S8.2d 133; ¢f Cividanes v. City of New York, 20 N.Y.3d
925,926,957 N.Y.S.2d 685).”

B. SUM Coverage

State Farm Mutual v. Fitzgerald
25 N.Y.3d 799, 16 N.Y.S. 3d 796 (2015)

P insurer of driver filed petition to stay arbitration of respondent passenger’s claim
for SUM benefits. The respondent and driver were police officers and the police
car they were in involved in an accident with another vehicle which was
underinsured. Court held 4-3 that a police car was not a motor vehicle for

purposes of SUM coverage.
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Allstate Ins. Co v. Caldharry
130 A.D.3d 814, 13 N.Y.S.3d 523 (2d Dep’t 2015)

Court affirmed denial of P’s petition to stay arbitration of a claim for UM benefits.
It deserved that generally under governing NY law a court may address three
threshold questions on a motion to compel or to stay arbitration: (1) whether the
parties made a valid agreement to arbitrate; (2) if so, whether the agreement has
been comptied with; and (3) whether the claim sought to be arbitrated would be
time would be time-barred if it were asserted in State court. Here, P did not allege,
pursuant to CPLR 7503(b), that the parties did not have an agreement to arbitrate
or that the respondents’ claim was time-barred. Further, while P alleged that the
respondents failed to comply with the terms of the uninsured motorist provisions of
the subject policy, it did not submit a copy of the portions of the policy which
allegedly contained those terms. Accordingly, P failed to demonstrate that it was
entitled to a permanent stay of arbitration based upon the respondents’ alleged
failure to comply with the terms of the subject policy.

Encompass Indemnity Co. v. Rich
131 A.D.3d 476, 14 N.Y.S.3d 491 (2d Dep’t 2015)

Goodman was driving his car and speeding when he lost control of it and crashed it
into a utility pole. When respondent Rich, a fireman, responded, Goodman was
trapped inside his vehicle, bleeding, drifting in and out of consciousness, and,
when awake, moaning in pain. In order to extract Goodman from the vehicle, the
firefighters used the “jaws of life” to cut the vehicle’s roof, and Rich and three
other firefighters lifted the roof off of the vehicle. In the process thereof, Rich
sustained injuries. Rich sought SUM coverage from P, his insurer and P sought
permanent stay of arbitration of claim. Court held P failed to establish that Rich
was not entitled to coverage under the SUM endorsement. The evidence in the
record established that Goodman’s negligent use of his vehicle directly caused the
accident that led to him being trapped and in obvious need of intervention and
resulting injuries. It cannot be said, as a matter of law, that Goodman’s negligent
use of his vehicle was not a proximate cause of Rich’s injuries under the danger
invites rescues doctrine. COMMENT: Court cited in support Kesich v. New York
Cent. Mut., 146 A.D.3d 1219 [3d Dep’t 2013]).



Redege v. Progressive Ins. Co
133 A.D.3d 1261, 19 N.Y.S.3d 645 (4™ Dep’t 2015)

P, a pedestrian, was struck by a car driver by AH, an alleged drunk driver. AH was
issued by GEICO with a $25,000/$50,000 policy and P had his own MV policy
with Progressive with bodily injury and SUM limits of $50,000/$100,000. P
commenced action against AH alleging negligence and a local fire department
alleging a dram shop violation for selling alcohol to AH. GEICO offered its entire
per accident policy limit of $50,000 to plaintiff and the other two pedestrians
injured as a result of AH’s negligence- to be equally divided among them (i.e.,
$16,666.66 each). In addition, Selective Insurance Co., the fire department’s
commercial general insurer, offered $170,000 to P to settle the case against the
department. P received Progressive’s consent to both settlements, and then
proceeded to file an SUM claim with Progressive for the amount of $33,333.34,
reflecting the difference between the $50,000 in SUM coverage he purchased and
the $16,666.66 he received as payment from the motor vehicle policy covering the
motor vehicle tortfeasor. Progressive denied any obligation to compensate P under
its SUM endorsement because it was entitled to an offset or reduction in coverage
for not only the $16,666.66 P received from GEICQO, but also the $170,000 he
received from Selective- which effectively reduced the available SUM coverage to
zero. Supreme Court agreed with Progressive, relying upon Weiss v. Tri-State
Consumer Ins. Co. 98 AD3d 1107, 951 NYS3d 191 (2d Dep’t. 2012). Court
affirmed. It cited to the policy’s non-duplication provision and held that the
payment P received for the fire company’s insurer was for bodily injury damages,
and thus the amount of SUM benefits available to P was properly reduced by that
amount citing Weiss. The Court further held that the policy was not ambiguous,
and that Condition 11 did not conflict with Condition 6, noting that Condition 6
does not state that the difference between the SUM limit and any payments
received from a motor vehicle bodily injury liability policy is “the” SUM payment
that is to be given to the P, but, rather, that the difference is the “maximum”
payment, “which the average insured would understand to mean that it could be
further reduced.”

GEICO v. Sherlock
140 A.D.3d 872, 32 N.Y.S. 3d 635 (2d Dep’t 2016)

Claimant’s decedent car, insured by GEICQO, was struck by a car owned and
operated by JM, who was insured by New York Central Mutual Ins. Co. At the
time of the accident, JM’s vehicle was being followed by an Old Brookville police
officer, who had observed him speeding. JM’s vehicle carried bodily injury



liability coverage of $25,000/$50,000, which expanded to $50,000/$100,000 in the
case of death, and decedent’s vehicle carried bodily injury and SUM limits of
$250,000/$500,000. New York Central paid its entire $50,000 limit to settle the
action against JM. U.S. Specialty Ins. Co., the insurer for the Village of Old
Brookville and other municipal defendants, paid $425,000 from its public risk
professional policy to settle the action against its insureds, apparently with
GEICO’s consent. Subsequently, the estate representative filed a claim with
GEICO for $200,000 in SUM benefits (representing its $250,000 SIUM limits less
the $50,000 received from the tortfeasor’s insurer). In response, GEICO petitioned
to stay arbitration on the ground that, pursuant to Weiss, the $425,000 received
from or on behalf of the municipal defendants must be taken into account and
included in the offset or reduction in coverage, and, therefore, its SUM policy
limits were reduced to zero. Supreme Court, citing Weiss, agreed with GEICO.
Court reversed. As to Weiss, it observed: “To the extent that Weiss can be
interpreted to require that the amount of SUM coverage be reduced without regard
to the actual amount of bodily injury damages suffered, it should no longer be
followed.” As the full amount of the insured’s bodily injury damages from the
collision has not as yet been determined, claimant was held to be entitled to
proceed to arbitration. COMMENT: (1) Dan Kohane, has commented as follows
on this case in “Coverage Pointers,” June 17, 2016 Issue: “This is a sea change. In
the Weiss case the same court had held that money received from a dram shop
carrier would considered when determining whether or not SUM benefits would be
recoverable. Why? Because of the language in the policy providing that SUM
benefits should not duplicate “any amounts recovered as bodily injury damages
from sources other than motor vehicle bodily injury liability insurance policies or
bonds.” (2) Jonathan Dacks in “SUM Offsets.” NYLIJ, 7/20/16, p.3, has
commented: “One of the more interesting, and significant, insurance law questions
that has been posed to the courts in recent years involves the issue of whether an
“SUM?” carrier is entitled to an offset or reduction in coverage for the amount(s)
received from a non-motor vehicle tortfeasors, such as municipalities, bars, and/or
medical providers, in addition to amounts received by the insured/claimant from
the motor vehicle tortfeasor involved in the accident. Although the initial decisions
on that issue were consistent in expansively reading the SUM endorsement to
maximize the number of potential offsets or reductions in the SUM insurer’s policy
limits (thereby minimizing the SUM coverage), a more recent decision by the
Appellate Division, Second Department, in which that court, in a rare move,
effectively overruled an earlier holding, had created a division of authority that
leaves the question somewhat unsettled.”



Matter of Ameriprise Auto v. Savio
137 A.D.3d 1272 28 NYS3d 410 (2d Dep’t. 2016)

Savio’s minor daughter was a passenger in a vehicle that was involved in an
accident resulting in her death. Savio was insured by Ameriprise. Her bodily injury
policy limits were $100,000 per person and $300,000 per accident. She also carried
SUM with a policy limit of $50,000 per person and $100,000 per accident. The
vehicle driven by the negligent tortfeasor, which struck the vehicle in which the
daughter was a passenger, had a bodily insurance policy limit of $25,000 per
person and $50,000 per accident. Pursuant to Insurance Law § 3420 (f) (1), since a
death was involved, the minimum $25,000 per person limit was increased to
$50,000. The tortfeasor’s insurer tendered $50,000 to the appellant in settlement of
the claim of her daughter’s estate. Ameriprise argued that SUM benefits were not
available because the difference between the SUM policy limit for one person
($50,000) and the amount paid by the tortfeasor’s insurer (also $50,000) was zero.
Court held Supreme Court properly found that the $50,000 recovered from the
tortfeasor was equivalent to the maximum SUM limit provided for in the policy
and thus Savio had no possibility of an additional recovery, which rendered her
SUM claim academic.

C. First-Party Benefits

Viviane Etienne Medical Care, P.C. v. Countywide Ins.
25 N.Y.3d 498, 4 N.Y.S.3d 283 (2015)

Court held a P medical provider demonstrates prima facie entitlement to S/J in
action to recover no-fault benefits by submitting evidence that payment of no-fault
benefits are overdue, and proof of its claim, using the statutory billing form was
mailed to and received by D insurer through admissible evidence.

Compas Medical, P.C. v. Fiduciary Ins. Co.,
51 Misc.3d 66, 31 N.Y.S.3d 734 (App. T. 2d Dep’t 2016)

In this action by provider to recover assigned first-party benefits, Court held that
mailing written notice of the accident to the insurer on or before the 30" day after
the accident will satisfy the 30-day notice requirement of 11 NYCRR 65-11. It
noted that while the regulation did not define what it means for a written notice to
be “given,” and the Court of Appeals did not elaborate when it stated that a
claimant must “submit” a notice of claim (Hospital for Joint Diseases, 9 N.Y.3d at
317, 849 N.Y.S.2d 473), 11 NYCRR 65-3.4 requires no-fault insurers to “forward



IL.

to the applicant the prescribed application for motor vehicle no-fault benefits
(N.Y.S. Form [NF-2]),” accompanied by the prescribed cover letter (N.Y.S. Form
[NF-1]),” and the prescribed cover letter included in Appendix 13 to Regulation 68
states that the NF-2 application for No-Fault Benefits (which satisfies the written
notice requirement [see 11 NYCRR 65-3.3(d)]) “must be sent to {the insurer]
within 30 days of the accident date if your original notice to [the insurer] was not
in writing,”

Martin v. Lancer Ins. Co.
133 A.D.3d 1219, 19 N.Y.S.3d 638 (4" Dep’t 2015)

P sued D for no fault benefits allegedly due him under insurance policy D issued to
D & M, a car dealership, the alleged owner of the car in which P was injured. P
had a business relationship with D & M and using D & M’s credentials purchased
the subject vehicle. When P paid for the vehicle, the “Retail Certificate of Title”
issued in conjunction with the sale identified D & M as the buyer. Two months
later P agreed to sell vehicle to Hardy but title could not pass until vehicle passed
inspection and vehicle could not pass until its computer codes had been cleared.

At time of accident title had not yet been transferred to Hardy. Court held a triable
issue of ownership of the vehicle was present. It noted the evidence submitted by
D in support of its motion failed to eliminate all issues of fact whether D & M
owned the subject vehicle at the time of the accident. The vehicle was purchased
with D & M’s dealer credentials and, at the time of the accident, D & M had title to
the vehicle, and its dealer plates were on the vehicle. Although D presented
additional evidence seeking to rebut the presumption of D & M’s ownership
arising from those circumstances, the court properly concluded that it failed to do
SO.

THRESHOLD CATEGORIES
A.  Significant Disfigurement

Giuffre v. Bulgues
134 A.D.3d 477,22 N.Y.S.3d 14 (1% Dep’t 2015)

As to this category, Court held Ds on their S/J motion submitted report of a plastic
surgeon who found no disfiguring scars, thereby meeting their burden; and P
submitted no evidence to refute the showing that his scarring was disfiguring.
COMMENT: What, no photographs?



Stamps v. Pudetti
137 A.D.3d 1755, 28 N.Y.S.3d 539 (4" Dep’t 2016)

Court held claim of significant disfigurement was not cognizable as P had
improperly asserted it as a “new injury” in their supplemental BOP; and as well the
claim was raised for the first time in opposition to S/J.

B. Fracture

Bagan v. Tomer
139 A.D.3d 577, 30 N.Y.S.3d 816 (1® Dep’t 2016)

Court held Supreme Court providently exercised its discretion in granting P’s cross
motion for leave to amend the bill of particulars. Although P failed to offer a
reasonable excuse for her delay in seeking leave to amend, she demonstrated that
the proposed amendment has potential merit by pointing to the medical records
submitted by D, which show that two doctors who examined P after the accident
noted the existence of a nasal fracture. D cannot claim surprise or prejudice given
such proof, and given that his own expert raised the issue of the fracture.

Eisenberg v. Cope Bestway Express, Inc.
131 A.D.3d 1198, 17 N.Y.S8.3d 457 (2d Dep’t 2015)

Court granted P’s S/J motion on issue of S/I as she showed the accident caused her
to sustain a fracture (not identified) and Ds did not oppose that showing.

Uribe v. Jimenez
133 A.D.3d 844, 20 N.Y.S.3d 55 (2d Dep’t 2015)

Court held D met his burden on his S/J motion by submitting hospital x-ray that
did not reveal a rib fracture. It then held P raised a triable issue of fact through her
submission of certified medical records, wherein her treating physician
documented a plan of treatment for P’s rib fracture that had been revealed in an x-
ray taken shortly after the subject accident but subsequent to the x-ray submitted
by Ds, along with an affirmation from another treating physician who concluded
that P’s injuries, including her rib fracture were caused by the subject accident.



Crutchfield v. Jones
132 A.D.3d 1311, 17 N.Y.S.3d 525 (4" Dep’t 2015)

Court held P’s motion for S/J was properly denied. It noted that although P met his
initial burden with respect to the fracture category by submitting the affirmation of
his physician, who examined an x-ray of P’s neck and opined that P sustained an
anterior compression fracture of his C6 vertebra, Ds raised a triable issue of fact
concerning that category by submitting, infer alia, the affirmed report of their
medical expert concluding that there was no evidence of such a fracture.

C. Permanent Loss of Use

Oberly v. Bangs Ambulance
96 N.Y.2d 295, 727 N.Y.S.2d 378 (2001)

The claimed loss of use must be a “total” loss of use. Thus, P’s claimed mere
limitation of use of his arm, although permanent in nature does not establish a
serious injury under this category.

Williams v. Jones
139 A.D.3d 1346, 31 N.Y.S.3d 348 (4" Dep’t 2016)

Court held P’s claim of serious injury was “without merit as the record established
he did not sustain a “total” loss of use of his cervical spine.

D. Permanent Consequential Limitation of Use/Significant Limitation
of Use

1. Court of Appeals

Toure v. Avis Rent A Car Systems, Inc.
98 N.Y.2d 345, 746 N.Y.S.2d 865 (2002)

Toure v. Avis Rent A Car Systems, Inc.

P’s physician averred that MRI and CT scan revealed bulging and herniated discs
after the accident and that upon examination P had muscle spasms in lumbrosacral
area and decreased range of motion in lumbar area. He opined that the disc
pathology was caused by accident and his injuries were permanent and “resulted in
restriction of use and activity of the injured areas and permanent limitation of his



spine and peripheral nervous system;” and related this assessment to his complaints
of difficulty in sitting, standing and walking for extended periods of time, which
limitations are “a natural and expected medical consequence of his injuries.” Court
held this proof was sufficient to establish a serious injury as it sufficiently
described the “qualitative nature” of P’s limitations and was supported by objective
medical evidence.

Manzano v. O’Neil

P testified that as a result of the accident she could not do any heavy lifting, could
not shovel snow off the driveway or clean the house as she used to do, and cannot
pick up her children. Her physician opined that she had suffered two herniated
cervical discs as a result of the accident, which was supported by the MRI films he
interpreted; and correlated that condition to her inability to perform those normal,
daily tasks. Court held this proof was sufficient to establish a serious injury.

Nitti v. Clerrico

In this 90/180 days category case, Court held P’s expert’s opinion offered to
support her limitations as a result of an injury was insufficient as the expert’s
notation of detection of spasm was not fully explained; his range of motion
findings were not based on any objective finding but rather, as he conceded, based
on P’s complaints of pain; and there was no admissible proof regarding the
existence of any disc pathology as the MRI report was not introduced into evidence
and the expert did not testify that the MRI films supported a finding of discs
pathology.

Ramkumar v. Grand Style Trans. Enter.
22 N.Y.3d 905,976 N.Y.S.2d 1 (2013)

In holding P’s proof was sufficient to defeat S/J, Court noted the “qualitative
assessment of . . . P’s condition” rendered by the physician who performed
arthroscopic surgery on P’s knee was that P’s meniscal tear injury as causally
related to the car accident, and that the meniscus has permanently lost its stability
with onset of scar tissue, instability, loss of range of motion, and pain, which P will
have for the rest of his life.



2. First Department

Walker v. Whitney
132 A.D.3d 478, 18 N.Y.S.3d 27 (1* Dep’t 2015)

In finding the affirmation of P’s orthopedic surgeon insufficient, Court noted that
while he indicated that following surgery P had a “decreased ROM in his left
shoulder,” he did not provide measurements of the actual ROM or a normal value

for comparison.

Adu v. Kirby
132 A.D.3d 517, 18 N.Y.S.3d 376 (1 Dep’t 2015)

Court held P raised a triable issue as to S/I with respect to his left shoulder by
submitting affirmed report by a diagnostic radiologist who opined that an MRI
showed injuries to the shoulder; and by his orthopedic surgeon, who examined P
on numerous occasions and found limitations in ROM, who gave opinion as to
causation and permanence, based on his examinations, coupled with the
radiologist’s MRI report that P sustained a partial thickness undersurface tear of
the supraspinatus tendon.

Castillo v. Abreu
132 A.D.3d 520, 18 N.Y.S.3d 378 (1% Dep’t 2015)

Court held P raised a triable issue of fact as to S/I as to his lumbar spine and
cervical spine by submitting the affirmed MRI report of a radiologist, who found
multiple disc herniations in the lumbar spine and bulging discs in the cervical
spine, and the report of his chiropractor, who measured significant limitations in
spinal ROM both shortly after the accident and recently. Court also noted that Ds’
orthopedic expert did not dispute that any spinal injuries were causally related to
the accident, and P’s chiropractor opined that there was a causal relationship since
P was only 19 years old and had no prior symptoms.

Stevens v. Bolton
135 A.D.3d 647, 24 N.Y.S.3d 269 (1% Dep’t 2016)

Court held P (1) failed to raise a triable issue of fact as to a “permanent
consequential limitation” of her shoulder, since the slight limitation in range of
motion in one plane found recently by her orthopedic surgeon was minor; (2) P
raised a triable issue of fact as to a “significant limitation” of use of her shoulder



by submitting evidence of limitations in range of contemporaneous with the
accident, and her surgeon’s report opining that there was a tear in the shoulder that
was causally related to the accident, contrary to an earlier MRI that did not reveal
that condition; (3) P failed to raise a triable issue of fact as to her claimed elbow
injury since she did not submit any objective evidence of injuries to the elbow, the
unaffirmed medical reports failed to compare the measurements recorded in range
of motion testing to normal values, and her orthopedic surgeon found a normal
range of motion during his recent examination.

Echevarria v. Ocasio
135 A.D.3d 661, 24 N.Y.S.3d 272 (1% Dep’t 2016)

Court held P failed to provide medical evidence reconciling the current findings of
limitations in her spine’s range of motion and the earlier findings of normal range
of motion in the spine and thus the motion court correctly dismissed her claims of
injuries involving “permanent consequential” limitations to the spine. However,
P’s medical evidence was sufficient to raise an issue of fact as to whether she
suffered injuries involving significant limitation in use of her spine.

COMMENT: Explanation?

Torres v. Etile Taxi, Inc.
136 A.D.3d 437,24 N.Y.S.3d 617 (1* Dep’t 2016)

Court held: (1) Ds established the absence of any serious injury to P’s cervical
spine, lumbar spine or right shoulder by submitting the affirmed reports of a
neurologist, orthopedic surgeon, and radiologist who found no evidence of acute
traumatic injury in those body parts, that P had a full range of motion in those body
parts, and that the bulging discs in P’s spine were the result of a longstanding
degeneration; (2) Ds demonstrated that P did not suffer a serious injury to his
lower jaw through the affirmation of a dentist who found no evidence of acute
traumatic injury, no pain in the temporomandibular joints, clicking, crepitus, or
deviation, and opined that there was nothing to suggest that the accident caused
any injury to P’s lower jaw; (3) P raised an issue of fact as to his claim of serious
injury to his cervical and lumbar spine by his submission of an affirmation of his
treating doctor who observed substantial limitations in P’s cervical and lumbar
range of motion, both shortly after the accident and persisting after treatment,
personally reviewed the MRIs of those parts, and opined that the injuries were
traumatically induced by the accident, especially in light of P’s age and lack of
prior complaints of pain in those body parts; (4) P failed to raise an issue of fact as
to his alleged serious injuries to his right shoulder and lower jaw, as his doctor
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found only tendinosis and slight limitations in range of motion in plaintiff’s right
shoulder, which are insufficient; (5) as to the lower jaw claim, P failed to provide
objective evidence to raise an issue as to whether his jaw sustained any injury as
his doctor found a minimal limitation in the opening of the jaw, and his expert
dentist failed to provide normal range of motion measurements to compare with
P’s observed range of motion, and did not find any qualitative limitation in use of
the jaw.

Dingle v. New York city Transit Auth.
139 A.D.3d 513, 31 N.Y.S.3d 497 (1 Dep’t 2016)

Court held D met his burden by submitting the affirmations of a radiologist who
found that the MRI’s of the claimed injured body parts showed degenerative
changes unrelated to the accident, and of an orthopedist who found full ranges of
motion in all planes as to each claimed body part; and in opposition P raised a
triable issue of fact as to whether she sustained a serious injury to her right knee
through the affirmed report of her treating surgeon, who set forth limitations in
right knee range of motion found on recent examination, and opined that plaintiff’s
right knee injuries, including a torn medical meniscus and a partial tear of the
ACL, observed by him during arthroscopic surgery, were caused by the accident.

Aftalo v. Alvarez
140 A.D.3d 434, 31 N.Y.S.3d 866 (1* Dep’t 2016)

P alleged that she suffered a left knee injury and exacerbation of a right knee
condition as a result of a motor vehicle accident. Court held D established, prima
facie, that P did not sustain serious injury to either knee by submitting the affirmed
report of an orthopedist, who found normal ranges of motion and negative test
results, and diagnosed resolved sprains in both knees, and P failed in response to
raise a triable issue of fact.

Anthony P. v. Abdou
140 A.D.3d 441, 33 N.Y.S.3d 48 (1* Dep’t 2016)

Court held: (1) P1 raised a triable issue of fact as to whether he sustained a serious
injury to his right knee and cervical spine as he submitted MRI findings showing
right knee ligament tears, which were confirmed by his surgeon, who viewed the
tears during arthroscopic surgery, opined that the injury was causally related to the
accident, and found persisting limitations in use. He also submitted a cervical spine
MRI showing disc bulges, and his physicians found limitations in range of motion
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and related these injuries to the subject accident; (2) P2’s claim of injury to her
ankle should be dismissed, because she failed to raise an issue of fact in opposition
to Ds’ expert’s opinion that her ankle condition was a congenital condition that
could not have been caused by the accident. The expert also noted that a radiologist
found that the foot and ankle MRI’s taken after the accident were normal; her own
medical records reflect that she had “congenital anomalies” in her foot and ankle,
which diagnosis was not explained by the physician who saw her three years after
the accident and opined that she had sustained an injury to her ankle that was
causally related to the accident; (3) P2, who was 11 years old at the time of the
accident, raised a triable issue of fact as to whether she sustained a serious injury to
her lumbar spine. She submitted MRI reports providing objective medical evidence
of injury to the lumbar spine, and her treating physician found limitations in range
of motion that were causally related to the accident.

3. Second Department

Terranova v. Acosta
136 A.D.3d 710, 24 N.Y.S.3d 697 (2d Dep’t 2016)

In affirming S/J to D, Court held P failed to raise a triable issue of fact as the
affirmed report by the P’s expert failed to raise a triable issue of fact because,
while the expert opined that the P suffered significant limitations in the range of
motion of the cervical spine, he failed to adequately quantify or qualify those
restrictions.

McEachin v. City of New York
137 A.D.3d 753, 25 N.Y.S.3d 676 (2d Dep’t 2016)

Court affirmed jury verdict for P, concluding P’s evidence was sufficient to
establish a serious injury under both categories. It noted P presented the testimony
of an orthopedic surgeon who treated him for injuries to his lumbar spine
approximately two months after the accident. Among other things, this physician
testified that P reported severe pain in his lower back, his straight-leg raising test
was positive, and he walked with an antalgic gate and a limp favoring his left side.
Moreover, the results of a discogram of P’s lumbar spine were not normal, because
there were fissures in server of the discs. He diagnosed P’s with low back pain
secondary to low lumbar post-traumatic pathology, and lower radiculopathy. After
the surgeon administered epidural steroid injections, he eventually implanted a
spinal cord stimulator in the P’s back to block pain reception. P also presented the
testimony of another orthopedic surgeon, who performed arthroscopic surgery on
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his left knee approximately two months after the accident. Relying on photographs
of the inside of the knee taken during the surgery, this physician identified a
“whole lot” of cartilage damage throughout the knee, and diagnosed the plaintiff
with tri-compartment degenerative arthritis with grade four chondromalacia.
Further, he offered testimony that these injuries were caused by the subject
accident. Although the physician did not write down measurements for the loss of
motion with respect to the knee, his examination showed “positive tenderness over
the condyles and [a] gross loss of motion.” Further, this physician opined that,
without a doubt, P would need at least one total knee replacement in the future. He
recommended that P live with his knee pain as long as he “can take it” before
undergoing knee replacement surgery. P testified, among other things, that he used
crutches or a cane for three weeks after his arthroscopic knee surgery, and his
ability to bend the knee did not improve much after the surgery. Moreover, at the
time of trial, he could not walk for long periods and he was constantly feeling pain
in his left knee. COMMENT: P put in a strong case, covering everything. Does
establishment of consequential limitation also establish significant limitation?

Jeong v. Denike
137 A.D.3d 1189. 28 N.Y.S.3d 393 (2d Dep’t 2016)

Court denied D’s S/J motion. It noted that P’s treating physicians opined in an
affirmation, based on both his contemporaneous and most recent examinations of
P, that there were limitations in the P’s cervical spine range of motion, and that the
P’s cervical spine limitations and injuries were significant, permanent, and causally
related to the subject accident. Thus, P raised a triable issue of fact as to whether
he sustained a serious injury under both categories.

4.  Third Department

Shea v. Ives
137 A.D.3d 1404, 26 N.Y.S.3d 816 (3d Dep’t 2016)

P claimed he sustained a serious injury based on an injury to his knee. Court
affirmed S/J to D, noting that an orthopedic surgeon averred that, based on
multiple observations, including that P could bend her knee beyond 90 degrees, the
knee was “objectively normal.” It held this proof satisfied D’s burden by
establishing that there was no comparative loss of the normal function, purpose and
use of Shea’s knee; and P failed to raise a triable issue of fact. As her proof, an
affidavit from an orthopedist, did not provide a quantitative or qualitative
comparison of P’s knee to the normal function purpose and use of a knee.
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5. Fourth Department

Clark v. Boorman
132 A.D.3d 1323, 17 N.Y.S.3d 255 (4" Dep’t 2015)

Court affirmed S/J to P on his motion, noting that his proof established prima
facie a significant limitation and D failed to raise an issue of fact sufficient to
defeat the motion with the conclusory opinion of the IME physician that the
MRI studies were “unremarkable.” Court added: “Indeed, the IME physician
recorded that P’s ROM “remained impaired” and furthermore, as noted above,
the measurements set forth in his own report specifically quantify significant
limitations in P’s ROM.”

Barron v. Northtown World Auto
137 A.D.3d 1708, 28 N.Y.S.3d 753 (4" Dep’t 2016)

Court denied D’s S/J motion, noting that P raised issues of fact concerning the
nature, extent and cause of the alleged pain and limitations in her shoulder, to
which she underwent surgery within about three months of the accident.

E. 90/180 Days
1. Defendant’s Burden on Summary Judgment

Smith v. Roberts
131 A.D.3d 423, 13 N.Y.S.3d 896 (1% Dep’t 2015)

Court held Ds met their burden via P’s testimony that he missed three days of work
following the accident. It also noted that P “subsequently missed approximately a
year of work following surgery that was conducted several months after the
accident is not determinative of a 90/180 day injury.”

Aduv. Kirby
132 A.D.3d 517, 18 N.Y.S.3d 376 (1 Dep’t 2015)

Court held D met his burden by submitting P’s deposition testimony wherein he
said he did not miss any work after the accident.



Rabb v. Mohammed
132 A.D.3d 527, 18 N.Y.S.3d 35 (1% Dep’t 2015)

Court held D “failed to establish that P did not sustain an injury within the 90/180
day category since they neither disputed P’s evidence that he did not return to work
for more than three months following the accident nor provided evidence that he
was able to perform his usual and customary activities during the relevant period.”

Balducci v. Carrasco
134 A.D.3d 640, 21 N.Y.S.3d 616 (1 Dep’t 2015)

Court held Ds satisfied their burden by relying on P’s own admissions showing
that he was not prevented from completing substantially all of the acts making up
his usual and customary daily activities. P had admitted that he only missed about
2 weeks of work and was in bed for approximately 10 non-consecutive days. In
opposition, P failed to present medical evidence sufficient to raise an issue of fact
as to this claimed injury.

Thornton v. Husted Dairy
134 A.D.3d 1402, 23 N.Y.S.3d 760 (4" Dep’t 2015)

Court held D established a prima facie case of no S/I under this category through
its submission of P’s medical records, which showed that P’s treating physician
cleared P to work less than 90 days after the accident. Thus: “We conclude that D
thereby established that P’s activities were not curtailed to a great extent.” In
response, P failed to raise a triable issue of fact.

Cregg- Fandalas v. Brokaw
135 A.D.3d 894, 23 N.Y.S.3d 581 (2d Dep’t 2016)

Court held D’s S/J motion was properly denied as the motion failed to adequately
address P’s 90-180 claim as set forth in her BOP.



28 Substantially All

Adu v. Kirby
132 A.D.3d 517, 18 N.Y.S.3d 376 (1% Dep’t 2015)

Court held P’s EBT testimony that he was unable to jump rope, play soccer, and
lift heavy baggage with his left hand failed to raise an issue of fact whether his
claimed injuries prevent him from “performing substantially all of the material
acts.

Blocker v. Sung
135 A.D.3d 494, 25 N.Y.S.3d 16 (1* Dep’t 2016)

Court held D met his burden by submitting P’s own deposition testimony and
affidavit, in which she admitted that’s he was only confined to her home for one
week following surgery and did not miss any work until some 99 days after the
accident.

DaCosta v. Gibbs
139 A.D.3d 487, 33 N.Y.S.3d 160 (1 Dep’t 2016)

Court held that P’s testimony indicating that she missed less than 90 days of work
in the 180 days immediately following the accident and otherwise worked “light
duty” was fatal to her claim.

Lee v. Lippman
136 A.D.3d 411, 24 N.Y.5.3d 277 (1** Dep’t 2016)

In affirming S/J to D, Court noted that P’s allegations in her bill of particulars that
she was confined to bed and home for no more than three days, and her testimony
that she was able to resume doing household chores within three months refuted
her claim.

Nakamura v. Montalvo
137 A.D.3d 695, 29 N.Y.S.3d 285 (1* Dep’t 2016)

Court held Ds met their burden by relying on P’s bill of particulars stating that she
was confined to bed for one day following the accident and was confined to home
for one week following the accident, her testimony that she missed less than two



weeks of work, and her chiropractor’s certification that she was ready to return to
regular duty one week after the accident.

Nyhlen v. Giles
138 A.D.3d 1428, 31 N.Y.S.3d 706 (4" Dep’t 2016)

Court held D’s proof was insufficient on his S/J motion. D had submitted P’s
medical records stating that his level of disability varied from between 50% and
100% for 18 months following the accident. Based upon the physician reports and
medical records, together with P’s deposition testimony, Court concluded that D
failed to eliminate all issues of fact concerning this category.

3. Medically Connected

Seepersaud v. L&M Bus Corp.
140 A.D.3d 579, 33 N.Y.S.3d 692 (1% Dep’t 2016)

Court held Ds failed to meet their burden. It noted Ds’ experts did not examine P
until over three years after the accident and did not offer an opinion concerning her
condition during the relevant period. Nor did Ds submit other evidence, such as
medical records or deposition testimony, to disprove P’s claim that she was
confined to home and disabled from work during the relevant 180-day period.

Shea v. Ives
137 A.D.3d 1404, 26 N.Y.S5.3d 816 (3d Dep’t 2016)

Court affirmed S/J dismissing claim. It noted treatment records from after the
accident reveal that P was discharged from the hospital on the day of the accident
with instructions to take Tylenol; P’s treatment records following the accident did
not impose any restrictions on work or other activities; P’s physical therapy
evaluations reflect that within approximately two months of the accident, P
reported playing golf. This evidence satisfied D’s burden and given that P was
unable to provide objective medical evidence to support her self-serving assertions,
S/J was proper.

Williams v. Jones
139 A.D.3d 1346, 31 N.Y.S.3d 348 (4™ Dep’t 2016)

Court held P sufficiently raised a triable issue of fact as to causal relationship
between the subject accident and his claimed limitations during the ensuring 180
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days. It noted one of his medical records from the period at issue stated that
“[blased on P’s reports and [his medical providers’] clinical findings,” P was
suffering from a temporary total disability and was to remain off work pending a
further evaluation. Court stated: “We therefore conclude that this is not a case in
which contemporaneous medical records contain no reference to any limitations on
the plaintiff’s daily activities. Moreover, P was 20 years old at the time of the
accident, with no preexisting injuries, and, as noted above, the physician who
treated P after the accident asserted that he had sustained a causally related cervical
disc injury. In our view, when a P presents objective evidence of a medically
determined injury along with evidence that a medical provider placed restrictions
on his or her daily activities, and there is no apparent explanation unrelated to the
accident for those restrictions, it cannot be said as a matter of law that causation is
lacking or that the P’s limitations are based solely on subjective pain.
COMMENT: Justices Carni and DeJoseph dissented, concluding that P’s proof
was insufficient,

4. Damages

Telesco v. Blackman
139 A.D.3d 709, 32 N.Y.S.3d 177 (2d Dep’t 2016)

Court commented: “Considering that the jury found that P sustained a serious
injury under only the 90/180-day category of the jury’s award of zero damages for
future pain and suffering did not deviate materially from what would be reasonable
compensation.”

F.  Disc and Other Injuries

Green v. Domino’s Pizza
140 A.D.3d 546, 33 N.Y.S.3d 260 (1% Dep’t 2016)

Court held P’s claim of serious injury based in a knee injury was insufficiently
supported by his medical proof. It noted P’s orthopedic surgeon stated only that he
had performed arthroscopic surgery two years earlier, but provided no opinion as
to causation and no findings of permanent or significant limitation of use. His
unaffirmed reports, if considered, show that tears in the meniscus were found
during surgery, but do not provide any opinion as to causal relationship or any
findings of quantitative or qualitative limitation of use. Court noted that “tear of
the meniscus, standing alone, without any evidence of limitations caused by the
tear, is not sufficient to raise a triable issue of fact.”



II1.

Clark v. Boorman
132 A.D.3d 1323, 17 N.Y.S.3d 255 (4" Dep’t 2015)

Court noted that proof of a herniated disc caused by the subject accident is not
sufficient to establish a S/I.

CAUSATION
A. Generally
1. Establishing Casual Connection

Perl v. Meher
18 N.Y.3d 208, 936 N.Y.S.2d 655 (2011)

Court notes that a “contemporaneous doctor’s report is important proof of
causation; an examination by a doctor years later cannot reliably connect the
symptoms with the accident.” COMMENT: Court cites with approval Morrissey.
“Threshold Law: Is a Contemporaneous Exam By Court of Appeal in Order?”,
NYLIJ, 1/17/121, p. 3, col. 1.

Giuffre v. Bulgues
134 A.D.3d 47, 22 N.Y.S.3d 14 (1* Dep’t 2015)

Court held S/J was properly granted as to P’s claimed cervical spine injury as she

presented no competent evidence of any medical treatment contemporaneous with
the accident to raise and issue as to a causal connection between the accident and

her claimed injuries. COMMENT: Apparently, P submitted no medical proof at
all and in essence agreed with D’s argument.

Katherine L. v. Segura
138 A.D.3d 567, 30 N.Y.S.3d 70 (1% Dep’t 2016)

In denying D’s S/J motion, Court noted that although P did not submit reports by
the doctor who treated her shortly after the accident, her current doctor averred that
P had been examined and treated at the same facility by another doctor, who
referred her for MRIs, which were taken one month after the accident and revealed
her disc injuries. This evidence of contemporaneous treatment and symptoms is
sufficient to “reliably connect” P’s spinal injuries to the accident.



Burgos v. Diop
140 A.D.3d 521, 33 N.Y.S.3d 257 (1* Dep’t 2015)

Court held P’s orthopedic surgeon sufficiently addressed the causation issue, as his
opinion that there was a causal relationship was based on his own treatment of P,
review of P’s MRI records, and observations during the surgeries, as well as the
history provided by P.

Santana v. Centeno
140 A.D.3d 437, 33 N.Y.S.3d 230 (1* Dep’t 2016)

Court held: “Given that P was 20 years old and had no prior knee or back
symptoms, his doctor’s opinion that the injuries were directly caused by the
accident was sufficient to raise an issue of fact as to causation.

Hernandez v. Cespedes
141 A.D.3d 483, 35 N.Y.S.3d 651 (1* Dep’t 2016)

Court held, noting the absence of evidence of limitations which itself was fatal to
P’s case, the P’s orthopedist’s conclusory opinion that the accident cause P’s knee
injury as also insufficient.

Harris v. Campbell
132 A.D.3d 1270, 17 N.Y.S.3d 219 (4" Dep’t 2015)

In denying P’s motion for S/J, Court noted the mere fact that P underwent post-
accident fusion surgery did not establish the causation between the accident and
the surgery, particularly in light of the report of D’s examining physician submitted
by Ps in support of their motion, which noted that P did not suffer a S/I as a result
of the accident. COMMENT: Yes, P submitted the IME report.
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2. “Pommells” Rules
a. Generally

Pommells v. Perez, Brown v. Dunlap, Carrasco v. Mendez
4 N.Y.3d 566, 797 N.Y.S.2d 380 (2005):

Pommells

“P failed to address the effect of his kidney disorder on his claimed accident
injuries. Dr. Rose’s report - the only competent evident supporting P’s response to
the summary judgment motion - in fact noted the kidney surgery in P’s medical
history and then relied on that medical history in opining as to causation. Ps
submission left wholly unanswered the question whether the claimed symptoms
diagnosed by Dr. Rose were caused by the accident.”

Brown

“As to an alleged pre-existing condition, there is only Dr. Berkowitz’s [expert]
conclusory notation, itself insufficient to establish that P’s pain might be chronic
and unrelated to the accident. As opposed to the undisputed proof of P’s
contemporaneous, causally relevant kidney condition in Pommells, here even two
of Ds’ other doctors acknowledged that Ps (relatively minor) injuries were caused
by the car accident. On this record, P was not obliged to do more to overcome Ds’
summary judgment motions.”

Carrasco

“While P provided Dr. Lambrakis’s expert’s report of specific losses of range of
motion in Ps spine, opining that P suffered serious and permanent injuries which
were casually related to the accident, P did not refute D’s evidence of a pre-
existing degenerative condition. To the contrary, the Lambrakis report supplied by
P explained that the pain and loss of range of motion in the cervical spine was
entirely consistent with those formations identified by the MJU and set forth by
Drs. Miloradovich and Orlandi [expert] as related to a degenerative condition. In
this case, with persuasive evidence that P’s alleged pain and injuries were related
to pre-existing condition, P had the burden to come forward with evidence
addressing D’s claimed lack of causation. In the absence of any such evidence, we
conclude—as did the trial court and Appellate Division—that D was entitled to
summary dismissal of the complaint.”



Rivera v. Fernandez & Ulloa Auto Group
25 N.Y.3d 1222, 16 N.Y.S.3d 515 (2015)

Court affirmed First Department’s affirmance of award of §/J to Ds dismissing
complaint which was by a 3-2 decision. (123 A.D.3d 509, 999 N.Y.S.2d 37 [1%
Dep’t 2014]). The majority had concluded Ds made a prima facie showing that P
did not suffer a permanent consequential or significant limitation of use of his left
knee based on expert reports from a radiologist and orthopedist, and P’s own
medical records. The majority further concluded that, in opposition, P failed to
raise a triable issue of fact based on his orthopedic surgeon’s opinion, which failed
to address or contest the opinion of Ds’ medical experts that any condition was
chronic and unrelated to the accident, and failed to address or contest the finding of
degenerative changes in the MRI report in P’s own medical records.

b. Defendant’s Burden

Green v. Jones
133 A.D.3d 472, 19 N.Y.S.3d 514 (1 Dep’t 2015)

Court held D established prima facie that P’s claimed S/I as to her shoulder and
lumbar spine was not caused by the subject accident. D’s radiologist opined that
the MRI of the shoulder revealed only degenerative conditions unrelated to any
acute trauma, and that the MRI of the lumbar spine revealed degenerative disc
disease and osteophyte formation - none of which could have occurred in the time
between the accident and the relevant MRIs. Court also noted D submitted P’s
own medical records, including radiography reports prepared at the hospital after
the accident, which included findings of degeneration and no findings of traumatic

injury.

Walker v. Whitney
132 A.D.3d 478, 18 N.Y.S.3d 27 (1¥ Dep’t 2015)

Court held Ds’ medical proof was sufficient to meet their burden. Ds had
submitted the affirmed reports of an orthopedist and neurologist who found fuil
ROM in all parts, and of a radiologist who found that the MRI films showed
degenerative disc disease in the spine, mild acromioclavicular (AC) joint
osteoarthritis in the shoulder, and no evidence of causally related injury.



Rabb v. Mohammed
132 A.D.3d 527, 18 N.Y.S.3d 35 (1% Dep’t 2015)

Court held Ds established prima facie that P did not suffer and S/I as a result of the
subject accident by submitting an affirmed report by a radiologist who found that
the MRI of the left knee showed no injury and opined that the MRI of the lumbar
spine showed only a disc bulge of degenerative origin unrelated to any trauma; and
an affirmed report by an orthopedic surgeon who opined that the conditions
purportedly found by P’s orthopedic surgeon could not have been causally related
to the accident.

Acosta v. Traore
136 A.D.3d 533, 24 N.Y.S.3d 652 (1% Dep’t 2016)

Court held D’s met their burden by submitting the affirmed report of an orthopedic
surgeon who opined that the condition of P’s left knee was degenerative in nature,
and by relying on P’s medical records, which contained similar findings of arthritis
and degeneration.

Murray v. Helderberg Ambulance Service Squad
133 A.D.3d 1000, 19 N.Y.S.3d 143 (3d Dep’t 2015)

D moved for S/J relying on affirmation of a neurologist. He opined that there was
no objective medical evidence indicating that the subject November 2009 accident
caused P to develop thoracic outlet syndrome. He explained that the timing of the
October 2010 incident (moving a heavy object) with the accompanying onset of
complaints of pain by November 2010, together with the exacerbating incident of
March 2011 (snowboard accident), revealed that such incidents caused the onset of
P’s condition. He further stated that his opinion regarding a lack of causation was
supported by the fact that there was nearly a one-year delay from the accident to P
seeking treatment for her subjective complaints of pain. Court held this proof was
sufficient to establish lack of causation relative to the subject accident.

Sobieraj v. Summers
137 A.D.3d 1738. 28 N.Y.8.3d 221 (4" Dep’t 2016)

Court held D’s expert’s opined wherein he opined that P’s condition was the result
of degenerative changes was insufficient as it failed to take into account that P had
no complaints of pain prior to the accident.



c. Plaintiff’s Burden

Perlv. Meher
18 N.Y.3d 208, 936 N.Y.S.2d 655 (2011)

D submitted a radiologist’s sworn report based on a MRI that P’s injuries were
“degenerative in etiology and longstanding in nature, preexisting the accident.
Court held P’s responding proof was sufficient to raise a triable issue of fact. Such
proof consisted of: (1) a radiologist’s affidavit stating that while some findings
from the MRI “are consistent with degenerative disease,” a single MRI cannot rule
out the possibility that “the patient’s soft tissue findings are . . . aresult of a
specific trauma.” That question, this radiologist said, can best be judged “by the
patient’s treating physician in conjunction with exam, history and any previous
tests;” and (2) opinion of P’s treating physician, who found under the quantitative
prong of Toure ROM limitations; and that since P “had not suffered any similar
symptoms before the accident nor had any prior injury/medical conditions that
would result in these findings,” the findings were causally related to the accident.
The Court then added the following: “A factfinder could of course reject this
opinion: It is certainly not implausible that a man of 82 would have suffered
significant degenerative changes. We cannot say as a matter of law on this record,
however, that such changes were the sole cause of P’s injuries.” COMMENT: [s
Court backing away from its position in Carrasco that P’s opposition must directly
address D’s showing and explain why that conclusion of degenerative condition as
source of pain etc. is not sound?

Walker v. Whitney
132 A.D.3d 478, 18 N.Y.S.3d 27 (1* Dep’t 2015)

Court held P’s proof was insufficient to raise a triable issue of causation in
response to Ds’ proof. It noted that P’s orthopedic surgeon did not provide
evidentiary support for his conclusory statement that P’s shoulder condition is
related to the accident, nor did he address the opinions of D’s experts that any
shoulder injury was due to ongoing pathology and degenerative changes.

Although the unaffirmed MRI report of P’s radiologist, like that of D’s expert
radiologist, found “mild” hypertrophic changes of the AC joint, P’s expert failed to
address those findings and explain why they were not the cause of the injury.



Rabb v. Mohammed
132 A.D.3d 527, 118 N.Y.S8.3d 35 (1 Dep’t 2015)

Court held P raised a triable issue of fact by submitting an affirmation by his
treating orthopedist, who reviewed the MRI films, and concluded, based on his
examinations and observations during surgery, that P suffered permanent injuries
to his knee and lumbar spine; found limitations in ROM shortly after the accident
and persisting after treatment and arthroscopic surgery; opined that the injuries
were traumatically induced by the accident, noting that the MRI films showed no
evidence of degeneration and that P was just 27 years old at the time of the
accident.

Green v. Jones
133 A.D.3d 472, 19 N.Y.S.3d 514 (1% Dep’t 2015)

Court held P failed to demonstrate why degeneration was not the cause of the
injuries to P’s left shoulder and lumbar spine.

Giuffre v. Bulgues
134 A.D.3d 47, 22 N.Y.S8.3d 14 (1 Dep’t 2015)

In response to Ds pre-existing injury report, Court held P raised an issue of fact
relating to his lumbar spine claims by submitting the reports of his orthopedic
surgeon, who found severe limitations in ROM and averred that a [umbar spine
MRI performed in 2012 and surgery revealed a herniated disc, which he opined
was causally related to the accident. Court noted: “Particularly in light of P’s
relatively young age at the time of the accident, that was sufficient to raise an issue
of fact.” Notably, the Court stated that, although the surgeon did not examine P
until over a year after the accident, P submitted evidence corroborating his
testimony that he received PT during the year following the accident and an MRI
report prepared about one month after the accident also showed a lumbar
herniations. Thus, P provided sufficient evidence to raise an issue of factas to a
causal connection between the accident and his iumbar spine injury.

Jallow v. Siri
133 A.D.3d 1391, 20 N.Y.S.3d 20 (1* Dep’t 2015)

P’s treating psychiatrist and expert, Dr. Goldenberg, and his expert orthopedic

surgeon, Dr. McMahon, opined that P’s injuries were traumatically induced as a
result of the accident, directly controverting D’s experts’ opinions that P’s injuries
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were degenerative in origin and/or resolved. Dr. Goldenberg opined that “[t]he fact
that P continues to suffer from pain and limitation in motion after lengthy PT
indicates that his injuries and limitations are permanent.” Dr. McMahon concurred
that “[t]he fact that P remains symptomatic to the point where he continues taking
oral analgesics and wears a left knee brace, even after receiving ongoing PT for a
year, supports my opinion that his injuries are permanent.” By ascribing P’s
lumbar spine and left knee injuries to a different, yet equally plausible cause, the
affirmations of P’s experts sufficed to raise an issue of triable fact.

Mayo v. Kim
135 A.D.3d 624, 24 N.Y.S.3d 58 (1 Dep’t 2016)

Court held P failed to raise a triable issue of fact as her rehabilitation physician
provided only a conclusory opinion that the lumbar spine condition was caused
or aggravated by the accident, without addressing the preexisting degenerative
conditions documented in P’s own medical records or explaining why her
current reported symptoms were not related to the preexisting condition.

Franklin v. Gareyua
136 A.D.3d 464 24 N.Y.S.3d 304 (1% Dep’t 2016)

Court held P failed to raise a triable issue of fact as his treating orthopedist, Dr.
Rose, did not refute or address the findings of preexisting degeneration and lack
of traumatic injury, set forth in the reports by Dr. Lang and Dr. Lyons contained
in P’s own medical records, nor did Dr. Rose explain why degeneration was not
the cause of the left shoulder injury. “Given that Dr. Lang and Dr. Lyons
plainly reported that no evidence of traumatic injury was found in the X ray and
MRI of the left shoulder, it is immaterial that their reports did not use the word
“preexisting” to describe the degenerative conditions that were detected.”

Katherine L. v. Segeura
138 A.D.3d 567,30 N.Y.S.3d 70 (1* Dep’t 2016)

Court held P raised an issue of fact by submitting affirmed reports by her
radiologist, who found bulging and herniated discs and did not note any
degeneration, and her treating doctor, who measured continuing range of
motion limitations and opined that the spinal injuries were caused by the
accident, in light of the 27-year-old P’s lack of history of injuries or complaints
and the MRI findings.



Birch v. 31 Northern Bivd. Inc.
138 A.D.3d 580, 32 N.Y.S.3d 142 (1* Dep’t 2016)

Court held P raised a triable issue of fact as to serious injury to his cervical and
lumbar spine, noting his treating physician, who reviewed the MRI films,
testified that they showed disc herniation and bulges at multiple levels in the
cervical and lumbar spine, with no evidence of desiccation or other
degenerative condition. The physician also reviewed results of electrodiagnostic
testing showing radiculopathy and neuropathy, and detected spasms at several
examinations. He opined that, given P’s lack of symptoms before the accident
and the history of the accident, the conditions were caused by the accident, thus
presenting an opinion different from that of D’s experts but equally plausible,
which is sufficient to raise an issue of fact as to causation. The physician, who
was not aware that P was bringing a lawsuit, did not record quantified
limitations in range of motion after his examinations of plaintiff, and plaintiff
was not required to present such evidence to raise an issue of fact.
COMMENT: Why no need?

Dacosta v. Gibbs
139 A.D.3d 487, 33 N.Y.S.3d 160 (1% Dep’t 2016)

Court held in concluding that P’s spinal injuries were causally related to the
accident, P’s physician adequately addressed P’s previous treatment for
scoliosis, in light of P’s claim that she was asymptomatic before the accident
and the absence of any medical records showing otherwise.

Molesky v. Marra
130 A.D.3d 1274, 14 N.Y.S8.3d 207 (3d Dep’t 2015)

Court held as to P1 that his physician failed to sufficiently and objectively
distinguish the purported recent injury from his prior injury or adequately
indicate that the accident exacerbated a preexisting condition; and as to P2 that
her physicians failed to submit sufficient objective evidence of a S/I related to
the subject accident. As to the latter one physician noted that less than two
weeks before the accident, she had undergone multiple rhizotomy procedures to
treat her back, leg and neck pain. Another physician believed that her subjective
complaints resulted from the accident.



Gatti v. Schwab
140 A.D.3d 1640, 33 N.Y.S.3d 618 (4% Dep’t 2016)

Court held P raised an issue of fact by affirmation of his surgeon who opined
the accident was the sole cause of P’s disc injury, and the cause of an
aggravation of previously sustained neck and lower back injuries. Surgeon also
set forth the medical evidence which supported his evolving opinion of
causation. He had testified at WCB hearing that injuries were 100% related to a
prior accident.

B. Aggravation and Exacerbation

Green v. Jones
133 A.D.3d 472, 19 N.Y.S.3d 514 (1* Dep’t 2015)

Court held branch of Ds’ S/J motion relating to lack of causation as to S/I to
cervical spine was properly denied as D’s experts disagreed as to whether disc
injuries were degenerative, one said degenerative, other said accident
exacerbated or aggravated the condition.

Lee v. All City Van Lines
131 A.D.3d 454, 13 N.Y.S.3d 908 (2d Dep’t 2015)

Court held trial court properly denied P’s request to charge the jury regarding
the exacerbation of a preexisting injury to his lumbar spine pursuant to PJI
2:282, and regarding his left shoulder’s increased susceptibility to injury
pursuant to PJT 2:283 since P failed to properly plead either issue in his BOP.

Armella v. Olson
134 A.D.3d 1412, 22 N.Y.S.3d 722 (4" Dep’t 2015)

Court held P raised triable issues of fact as to S/I under the limitations
categories. P had submitted the affidavit of his treating physician, who
reviewed P’s cervical MRI and opined that P sustained a cervical whiplash
superimposed on a degenerative cervical spine and at least two levels of
cervical herniations; his physical examination of P revealed muscle spasms,
which constitute objective evidence of injury, and P’s ROM was limited to a
moderate or marked degree and he opined that, given P’s absence of any prior
neck pain, stiffness, or radiculopathy prior to the accident, the accident was a
substantial factor in causing previously asymptomatic degenerative conditions
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IV.

in P’s spine to become symptomatic, and in causing P’s neck pain, stiffness,
spasms, and restricted ROM. As then noted by the Court: “It is well settled that
the aggravation of an asymptomatic condition can constitute a S/I.”

Boroszkov. Zylinski
140 A.D.3d 1742, 32 N.Y.S.3d 424 (4" Dep’t 2016)

Court held P failed to raise a triable issue of fact. It noted that although P’s
orthopedist, who first examined P 10 months after the second accident and
provided an affirmation on her behalf, opined that P had measurable limitations
in her range of motion, he failed to refute the opinion of the D’s examining
physician that P had not sustained any additional limitation causally related to
the January 2011 accident by, for example, “comparing plaintiff’s pre- and
post-accident range of motion restrictions”. To the extent that the orthopedist’s
opinion that the two accidents activated, aggravated, and/or exacerbated certain
preexisting conditions is responsive to the S/J motion, the orthopedist “failed to
provide any basis for determining the extent of any exacerbation of P’s prior
injuries.” Although the orthopedist reviewed an April 2009 MRI, he failed to
explain how the January 2011 accident aggravated the alleged injuries sustained
in the January 2009 accident.

DAMAGES
A. Generally

Adu v. Kirby
132 A.D.3d 517, 18 N.Y.S.3d 376 (1% Dep’t 2015)

After finding that P failed to raise triable issue of S/I as to his spine and left
knee, but did raise an issue of S/I as to his shoulder, Court noted that if P at trial
establishes a S/1 as to his shoulder, he may recover for all injuries causally
related to the accident, even those that do not meet the S/I threshold.

Santana v. Centeno
140 A.D.3d 437, 33 N.Y.S.3d 230 (1% Dep’t 2016)

Court noted that at trial if P establishes a serious injury to his right knee and

lumbar spine, he may recover for all injuries causally related to the accident,
even those that do not meet the serious injury threshold.
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Lariviere v. New York City Transit Auth.
131 A.D.3d 1130, 17 N.Y.S.3d 153 (2d Dep’t 2015)

With S/T on liability being previously granted, action proceeded to trial on
issues of S/I and damages. The jury found a S/I on 90/180 days category but
not permanent consequential limitation of use category and, among other
damages awards, made awards for P’s future pain and suffering and future
medical expenses. Court set aside all damages awards on ground that P was
denied a fair trial due to defense counsel’s conduct. Court reversed and
reinstated the verdict on the ground the conduct was not that inflammatory so as
to deprive P of a fair trial. COMMENT: Are awards for future pain and
suffering and medical expenses consistent with jury’s S/I findings?

B.  Recovery of Basic Economic Loss

Crewe v. Pisanova
124 A.D.3d 1264, 3 N.Y.S.3d 798 (4" Dep’t 2015)

Court rejected D’s contention on his S/J motion concerning P’s alleged failure to
sustain economic loss in excess of basic economic loss. It noted P correctly
contended that she need not await the full $50,000 payout for basic economic
losses before making a claim for those additional economic losses that exceed the
basic economic loss threshold. Here, the three-year period in which plaintiff may
accrue economic loss in excess of basic economic loss commenced on the date of
the accident and had not yet elapsed when the motion was decided. Therefore, on
this ground the motion was premature.

SUMMARY JUDGMENT MOTIONS
A.  Generally
1. “Licari”

Licariv. Elliott
57N.Y.2d 230, 455 N.Y.5.2d 570 (1982)

Whether the P has sustained a serious injury is an issue law for the court to decide
in the first instance. As such, whether P has established prima facie or as a matter
of law a serious injury is an issue that can be decided on a S/J motion.



2. Burdens

Goldstein v. Baez
132 AD.3d 631, 17 N.Y.S.3d 313 (2d Dep’t 2015)

Court denied Ds’ S/J motion concluding that Ds failed to meet their prima facie
burden for showing that P did not sustain a S/I; and failed to establish prima
facie a lack of causation, as their expert opined that there was a probably causal
relationship between the subject accident and the injured P’s injuries.

Boettcher v. Ryder Truck Rental
133 A.D.3d 625, 19 N.Y.S.3d 86 (2d Dep’t 2015)

Court held that as P did not allege in his BOP that he sustained a significant
disfigurement as a result of the subject accident, Ds were not required to
address this category of S/I in their motion.

Kimv. Franco
137 A.D.3d 991, 26 N.Y.S.3d 792 (2d Dep’t 2016)

In affirming S/J to D, court rejected P’s argument that D was required to
address any alleged injuries to the lumbar region of P’s spine, since the plaintiff
failed to allege in his bill of particulars that he sustained a serious injury to that
area under the limitation of use categories.

3. Timeliness and Submissions

Cracchiola v. Sausner
133 A.D.3d 1355, 19 N.Y.S.3d 834 (4" Dep’t 2015)

After D moved for S/J dismissing complaint for lack of S/I, Ps cross-moved for
partial S/J on liability. Court granted cross-motion and denied motion in part.
Court held P’s cross-motion was untimely as it was made more than 120 days
after the NOI was filed, and Ps did not seek leave to file a late motion or show
good cause for their delay pursuant to CPLR 3212(a). Contrary to Ps’
argument, the cross motion was not made on nearly identical grounds as Ds’
timely motion and thus the cross-motion was not properly before the court.
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4. Objections

Cracchiola v. Sausner
133 A.D.3d 1355, 19 N.Y.S.3d 834 (4" Dep’t 2015)

Court held: “By failing to object to D’s submissions at the motion court, Ps failed
to preserve for our review their contention that Ds improperly submitted unsworn
medical records.”

B. Saufficiency of Defendant’s Moving Papers

TEACHINGS: (1) Courts will scrutinize D’s moving papers to determine if D has
affirmatively shown that P has not sustained a serious injury or subject automobile
accident did not cause complained of injury; and a D cannot meet his/her burden
by stating that P cannot establish that he/she sustained a serious injury or that the
subject automobile accident did not cause complained of injury; (2) Ds must
address all serious injury claims in a bill of particulars to obtain dismissal of
complaint; otherwise, the threshold categories alleged survive the motion.

Murphy v. Hurdle
132 A.D.3d 646, 17 N.Y.S.3d 742 (2d Dep’t 2015)

On her S/J motion, D sought to establish that the significant limitations in the
cervical regions of P’s spine had not been caused by the subject accident. To
support that contention, D submitted an affirmed report of an orthopedist who had
examined P on her behalf. The orthopedist stated that he saw no proof as to what
had caused the significant limitations he found in the cervical region of P’s spine.
He did not, however, state affirmatively that the subject accident had not caused
those limitations. Thus, the orthopedist’s report was insufficient to satisfy D’s
prima facie burden.

Richard v. Thomas
136 A.D.3d 779, 24 N.Y.S.3d 411 (2d Dep’t 2016)

Court affirmed denial of D’s §/J motion on ground D did not meet his burden. It
noted D submitted, among other things, the affirmed report of a physician who
measured the P’s range of motion and found significant deficits, and concluded
that P’s spine and right knee injuries were caused by the accident. D’s submissions
failed to eliminate triable issues of fact as to whether P sustained serious injuries to
the cervical and lumbar regions of her spine, and to her right knee.
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C. Permissible Proof

1. Affidavits/Affirmations/Sworn Reports/Certified Records

Walker v. Whitney
132 A.D.3d 478, 18 N.Y.S5.3d 27 (1* Dep’t 2015)

In finding P failed to raise a triable issue as to S/I, Court noted P submitted no
admissible medical evidence in support of his claim of S/I to his cervical and
lumbar spine, and the records did not become admissible merely because Ds’
experts reviewed them.

Green v. Domino’s Pizza
140 A.D.3d 546, 33 N.Y.S.3d 260 (15 Dep’t 2016)

Court noted that P could not rely upon his orthopedic surgeon’s medical records
as they were uncertified and unaffirmed and thus inadmissible.

Uribe v. Jimenez
133 A.D.3d 844, 20 N.Y.S.3d 555 (2d Dep’t 2015)

In support of his S/J motion, D submitted Ps medical records from Elmhurst
Hospital, which indicated that a chest x-ray did not reveal any rib fractures.
While these medical records were not certified, D could rely on them in order to
demonstrate a lack of S/I, as they were the records of P’s treating physicians.

Aughtmonv. Ward
133 A.D.3d 1270, 18 N.Y.S.3d 905 (4" Dep’t 2015)

Court held P’s motion for S/J was properly denied as P relied upon the affirmed
report of D’s IME physician who had concluded that P had “extensive
congenital variation and degenerative disease of the lumbar spine that was not
caused by the accident of record” and that P’s injuries were caused by those
preexisting “anatomical elements.” COMMENT: Proper case for court to
search record and grant S/J to D?
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O’'Gorman v. Pros
47 Misc. 3d 1069, 10 N.Y.S.3d 830 (Sup. Ct. Westchester Co. 2015) (DiBella, J.)

Court noted in granting S/J to D that as the medical records and reports
submitted by P were not certified and were unsworn and unaffirmed, they had
no probative value and were insufficient to defeat the motion.

2. Unsworn Medical Records/Reports and Uncertified Records

Jallow v. Siri
133 A.D.3d 1391, 20 N.Y.S.3d 20 (1* Dep’t 2015)

Court held unsworn MRI reports submitted by P could be considered as they were
reviewed by Ds’ experts in preparing their reports and submitted by Ds in support
of their motion.

Blocker v. Sung
135 A.D.3d 494, 25 N.Y.S.3d 16 (1 Dep’t 2016)

Could held P’s chiropractor could rely upon unsworn MRI reports as they were
relied upon and not disputed by D’s expert in preparing his report.

Hazel v. Colon
136 A.D.3d 483, 24 N.Y.S.3d 307 (1 Dep’t 2016)

In opposing D’s S/J motion, Court held P was entitled to rely upon the surgeon’s
postoperative report, because the report was referenced and relied upon by D’s
experts.

Hernandez v. Cespedes
141 A.D.3d 483, 35 N.Y.S5.3d 651 (15 Dep’t 2016)

Court held the unaffirmed MRI reports submitted by P, which were the only

objective evidence submitted by her concerning her claims of spinal injury, are
inadmissible because they are unsworn, and were not relied upon by D’s experts.
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Cracchiola v. Sausner
133 A.D.3d 1355, 19 N.Y.S.3d 834 (4" Dep’t 2015)

Court held Ds on their S/J motion could rely upon unsworn medical records that
were obtained pursuant to authorizations rather than from P’s attorney.

D. Competent Medical Proof
1. Generally

Jallow v, Siri
133 A.D.3d 1391, 20 N.Y.S.3d 20 (1% Dep’t 2015)

Court held affirmed reports of P’s expert were admissible concerning the injuries
to the left knee and lumbar spine, even though relying in part on unsworn
contemporaneous MRI reports.

Miller v. Ebrahim
134 A.D.3d 915, 20 N.Y.S.3d 538 (2d Dep’t 2015)

Court denied Ds’ S/J motion, noting that Ds” medical expert failed to adequately
explain and substantiate his belief that the limitations he found were self-imposed.

Gatti v. Schwab
140 A.D.3d 1640, 33 N.Y.S.3d 618 (4" Dep’t 2016)

Court held D met his burden by submission of the testimony of P’s treating
orthopedic surgeon before the Workers’ Compensation Board. That testimony was
to the effect that plaintiff’s cervical and lumbar injuries were 100% attributable to
the November 30, 2012 accident and thus were preexisting.
2.  Objective Medical Findings
a. Need

Wong v. Cruz
140 A.D.3d. 860, 32 N.Y.S.3d 841 (2d Dep’t 2016)

Court granted D’s post trial motion dismissing action upon the basis that P’s expert
provided no objective evidence as to the extent of claimed limitation.
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Salvemini v. Twins Supply Corp.
140 A.D.3d 941, 32 N.Y.S.3d 510 (2d Dep’t 2016)

Court rejected D’s medical expert’s opinion that P’s limitations were “self-
imposed” as he did not adequately explain that opinion or substantiate with
objective medical evidence.

Murray v. Helderberg Ambulance Squad
133 A.D.3d 1001, 19 N.Y.S.3d 143 (3d Dep’t 2015)

Court rejected P’s physician’s opinion that P’s thoracic outlet syndrome, for which
he performed two surgeries, resulted from the subject November 2009 accident. It
noted, he did not address P’s pre-accident left shoulder problems or the impact of
the two post-accident incidents in which she injured her left shoulder and/or neck;
the November 2009 accident was not distinguished from or put in medical context
with the other relevant injuries; and the opinion regarding causation rested upon
P’s subjective complaints.

b.  Specify/Describe Tests

Durand v. Urick
131 A.D.3d 920, 15 N.Y.S.3d 475 (2d Dep’t 2015)

On D’s S/] motion, Court held P failed to raise a triable issue as to S/I. It noted
that while P submitted reports from treating physicians who concluded that she
suffered from ROM limitations as a result of the subject accident, the reports did
not identify any objective tests or tests which were utilized to measure ROM, and
thus do not support the limitation conclusion.

Schilling v. Labrador
136 A.D.3d 884, 25 N.Y.S.3d 331 (2d Dep’t 2016)

Court rejected P’s treating physician’s ROM limitations as to P’s hips as his

affirmation did not identify the objective tests which were utilized to measure
ROM.
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c. What Constitutes Objective Medical Findings

Perl v. Meher
18 N.Y.3d 208, 936 N.Y.S.2d 655 (2011)

(1) In dicta, Court commented as to P’s physician’s opinion under the qualitative
prong of Toure as follows: “While his observations at his initial examinations were
detailed, it is debatable whether they have an “objective basis,” or are simply a
recording of the patients’ subjective complaints.” COMMENT: Dictum should be
viewed as a warning to physicians/chiropractors to show why their observations
have an objective basis. (2) Court also stated in dictum: “Under the “quantitative
prong of Toure, numerical measurements are sufficient to create an issue of fact as
to the seriousness of P’s injuries.”” COMMENT: Court does not state or
otherwise describe the ROM testing utilized and why they rest on objective
findings. (3) The Court noted specifically the affidavit of D’s physician was
sufficient as based on objective findings, which affidavit stated: “The fact that he
sits, yet presents with a show of only 10 degrees flexion of the lumbar spine is
contradictory. His ‘give-away’ strength is contradictory with his ambulation. This
individual’s show of such decreased range of motion is totally contradicted by the
fact that he followed me about, rotating the cervical spine 60 degrees and flexing at
least 30 degrees. I do not believe that this individual presents with any true
findings at this time.” COMMENT: All of these findings are based upon
observations. Court seemingly is saying that these findings together create an
objective basis as they reveal false inputs. (4) It must be kept in mind that in Toure
the Court held a physician’s opinion that, where a disc pathology was noted and P
alleged that she could not do certain things, such limitations are the medical
sequallae of the diagnosed condition, the opined limitation of use based on a
qualitative assessment was based upon objective findings.

Orellama v. Roboris Cab Corp.
135 A.D.3d 607, 23 N.Y.S.3d 234 (1 Dep’t 2016)

Court rejected P’s argument that the discrepancies in the experts’ findings on her

straight leg raising test are of no significance, since both experts opined that the
results were normal.
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Hazel v. Colon
136 A.D.3d 483, 24 N.Y.S.3d 307 (1¥ Dep’t 2016)

In response to D’s proof that P’s right knee injury was degenerative and not
traumatic in nature, Court held P raised a triable issue of fact, through report of her
treating orthopedic surgeon who observed injuries to her right knee that were
traumatically induced and causally related to accident.

Burgos v. Diop
140 A.D.3d 521, 33 N.Y.S.3d 257 (1* Dep’t 2016)

Court commented that positive impingement signs observed by physician in
months preceding P’s surgery were objective findings.

3. Need for Further Explanation/Inconsistencies

St. Clair v. Giroux
132 AD.3d 1199, 19 N.Y.S.3d 129 (3d Dep’t 2015)

Court held that P’s expert’s attribution of current limitations of cervical spine
ROM to the accident was insufficient to raise a material issue of fact to rebut D’s
prima facie case, given that the expert failed to address the previous finding that,
approximately a year after the accident, P had full ROM in his neck.

E. Medical Examinations/Treatment
1. Findings “Contemporaneous” With Accident

Perl v. Meher
18 N.Y.3d 208, 936 N.Y.S.2d 655 (2011)

Court rejected the rute developed by and consistently applied in the Appellate
Divisions that contemporaneous measurements are a prerequisite to recovery.
COMMENT: The same conclusion should be reached as to the need for
contemporaneous findings of a qualitative assessment.
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Michels v. Marton
130 A.D.3d 476, 13 N.Y.S.3d 407 (1% Dep’t 2015)

Court held P failed to submit any evidence of contemporaneous injury or treatment
to her right knee as the MRI study performed 10 months after the accident was
insufficient to demonstrate any causal relationship between the injury and the
accident. COMMENT: ?

2. Recent

Balducci v. Carrasco
134 A.D.3d 640, 21 N.Y.S.3d 616 (1* Dep’t 2015)

Court held P raised a triable issue of fact through his submission of an affirmed
report by a physician who, upon examination not long after the accident and
recently, found limitations in ROM and positive results on straight leg raising tests.

Schilling v. Labrador
136 A.D.3d 884, 25 N.Y.S.3d 331 (2d Dep’t 2016)

Court held P’s proof that his alleged injury to his spine constituted a limitation of
use was insufficient as he did not offer any objective medical findings from a
recent examination of the spine. COMMENT: Court did not state that was date of
prior examination.

Sukalic v. Ozone
136 A.D.3d 1018, 26 N.Y.S.3d 188 (2d Dep’t 2016)

Court held P’s examining physician’s affirmation was insufficient as he failed to
set forth any objective medical findings from a recent examination.

3. “Gap In Treatment”

Pommells v. Perez, Brown v. Dunlap, Carrasco v. Mendez
4 N.Y.3d 566, 797 N.Y.S.2d 380 (2005):

In soft-tissue injury cases involving complaints of pain and P’s attempt to establish
a serious injury under the limitation of use categories and 90/180 days category,
court notes the “vexing” task courts confront and that the courts have approached
them with a “well-deserved skepticism.” Court then holds that “even where there is
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objective medical proof, when additional contributory factors interrupt the chain of
causation between the accident and claimed injury—such as a gap in treatment, an
intervening medical problem or a pre-existing condition—summary dismissal of
the complaint may be appropriate.”

Pommells

“We first address the “gap in treatment” noted by the trial court and Appellate
Division—the period of time between the end of P’s physical therapy in 1998 and
his visit to Dr. Rose to obtain an expert medical report in 2002. Ds argue that the
“gap” both renders the medical expert’s later opinion on causation speculative and
places into question the seriousness of the injuries themselves. “In the present case,
the so-called gap in treatment was, in reality, a cessation of all treatment. P ended
his physical therapy six months after the accident and sought no other treatment
until years, later, when he visited Dr. Rose in connection with this case. While a
cessation of treatment is not dispositive—the law surely does not require a record
of needless treatment in order to survive summary judgment—a P who terminates
therapeutic measures following the accident, while claiming “serious injury,” must
offer some reasonable explanation for having done so. Here, P provided no
explanation whatever as to why he failed to pursue any treatment for his injuries
after the initial six-month period, no did his doctors.”

Brown

“Neither of the dispositive grounds in Pommells applies here. First, as to the so-
called gap in treatment—the two and one-half years when P’s injuries received no
outside attention—Dr. Melamed explained that, once he determined further
medical therapy would “be only palliative in nature,” he terminated treatment and
instructed P to continue exercises at home. A P need not incur the additional
expense of consultation, treatment or therapy, merely to establish the seriousness
or casual relation of his injury. Unlike Pommells P’s cessation of treatment was
explained sufficiently to raise an issue of fact and survive summary judgment.”
COMMENT/QUAERE: Can a D prevail on a summary judgment motion solely
on a “gap claim?



Ramkumar v. Grand Style Trans. Enter.
22 N.Y.3d 905,978 N.Y.S.2d 36 (2013)

To rebut Ds’ gap defense, P submitted his deposition transcript where he testified
“they cut me off.” Court held that “while it would have been preferable for P to
submit an affidavit in opposition to S/J explaining why the no-fault insurer
terminated his benefits and that he did not have medical insurance to pay for
further treatment, P has come forward with the bare minimum required to raise an
issue regarding some reasonable explanation for the cessation of physician
therapy.” COMMENT: Thus, a P does not have to offer specific documentary
evidence of the termination in coverage, explain why his benefits were terminated,
or even submit an affidavit to substantiate his bare explanation. It would also
appear unnecessary for a P to show he cannot pay for treatment on his own.

Green v. Domino’s Pizza
134 A.D.3d 640, 21 N.Y.S.3d 616 (1 Dep’t 2016)

In affirming S/J to D, court noted P failed to explain his cessation of treatment
about nine months after the accident, until the examination by his surgeon two
years later, since he acknowledged that Medicaid would have covered additional
physical therapy after his no-fault benefits ended.

Santana v. Centeno
134 A.D.3d 640, 21 N.Y.S.3d 616 (1* Dep’t 2016)

Court held P adequately addressed the gap in his treatment by submitting his
deposition testimony and an affidavit in which he attested that he stopped
treatment because he could not afford to pay for it after his no-fault benefits had
expired, and later resumed treatment when a payment arrangement was made with

his doctor.

Cook v. Peterson
137 A.D.3d 1594, 28 N.Y.S.3d 501 (4* Dep’t 2016)

Court rejected Ds’ argument that the gaps in P’s treatment were fatal to his S/1
claim. It stated: “With respect to the 14-month gap in treatment following the July
2009 medical appointments, medical records submitted by Ds in support of their
cross-motions provided the unrebutted explanation that P’s treating orthopedist had
provided P with medication and an exercise regimene that was to be performed “in
a self-managed fashion.” In opposition to the cross-motions P contended that he
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VI.

experienced only mild relief from that course of treatment and, as a result, “sought
a second opinion.” We thus conclude the P provided a reasonable explanation for
the gap in treatment that is substantiated by the record. With respect to two other
alleged gaps in treatment, we conclude that “the record fails to establish that P in
fact ceased all therapeutic treatment” during those purported gaps inasmuch as P
was still under the care of physician who had provided nerve block injections, he
had received referrals for other physicians and he was exploring alternative
treatments to combat the pain caused by the occipital neuralgia.”

Pastuszynski v. Lofaso
140 A.D.3d 1710, 33 N.Y.S.3d 635 (4" Dep’t 2016)

Court held P raised an issue of fact whether there was a gap in his treatment by
submitting the affirmation of his treating physician stating that the physician
continuously treated P from the date of the accident until the present date.

MISCELLANEQOUS
A. Renewal

Green v. Canada Dry Bottling Co.
133 A.D.3d 566, 20 N.Y.S.3d 94 (2d Dep’t 2015)

Supreme Court granted S/J to Ds, finding the affirmation from her treating
orthopedist submitted in opposition was deficient under CPLR 2106. It then
denied P’s motion to renew on which she submitted a supplemental affirmation
from the orthopedist which complied with CPLR 2106. Court reversed and held
Supreme Court improvidently exercised its discretion in denying the motion.

Defina v. Samuel
140 A.D.3d 825,33 N.Y.S.3d 421 (2d Dep’t 2016)

Motion court granted S/J to D, finding that P had submitted and relied upon an
unnotarized statement of a chiropractor. P moved to renew upon basis that her
attorney submitted by mistake the unnotarized statement and not the notarized
affidavit. Motion Court denied motion, but Court reversed as mistake was
tantamount to low office failure and constituted a reasonable justification for the
initial failure.
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B. Trial

Lee v. Barnett
134 A.D.3d 908, 22 N.Y.S.3d 122(2d Dep’t 2015)

In this action, P was precluded from testifying at trial due to her failure to appear
for her deposition when conditional order became absolute. D’s S/J motion was
then granted. Court held S/J was improperly granted as Ds did not demonstrate
that P was precluded from offering other evidence with respect to the issue of
liability or her injuries. Ds failed to establish that without P’s testimony, she
would be unable to make out a prima facie case. Thus, under the circumstances of
this case, Ds were granted more relief than warranted.

St. Hiliare v. BKO Express, LLC
134 A.D.3d 923, 20 N.Y.S.3d 904 (2d Dep’t 2015)

On Ds’ appeal from a judgment entered upon jury verdict awarding P $495,000,
Court held D’s sole appellate argument that the jury’s finding that P sustained a S/I
was not based on legally sufficient evidence was unpreserved as Ds had not raised
that issue before the trial court.

C. Appeal

Garbutt v. United Parcel Services
131 A.D.3d 444, 13 N.Y.S.2d 897 (2d Dep’t 2015)

Supreme Court granted Ds’ S/J motion dismissing the complaint upon the ground
that P1 and P2 did not sustain a S/I under the relied upon S/I categories. Court
reversed and denied S/J. Court held as to P1 that Ds did not meet their burden of
establishing prima facie of the absence of a §/1 under the limitations and 90/180
categories. As to P2, Court held that P raised a triable issue of fact as to a S/I with
respect to his claimed cervical spine injury and lumbar spine injury.

Rivera v. Ramos
132 A.D.3d 655, 17 N.Y.S.3d 739 (2d Dep’t 2015)

Supreme Court granted S/J to D dismissing the complaint as it found that P failed
to establish prima facie a S/1 under the two relied upon injuries. Court reversed

and denied the S/J motion. It found P did establish prima facie a S/I with respect
to his claimed injury to his cervical spine. Upon so finding, Court then refused to
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address the dismissal as to the other injury, finding it “unnecessary” to address it.
COMMENT: Why unnecessary? Is P then unable at trial to pursue a S/I as to the
other injury? What’s the effect in that regard to the denial of S/J?

D. Collateral Estoppel

Reyes v. Ruiz
132 A.D.3d 834, 18 N.Y.S.3d 408 (2d Dep’t 2015)

P’s car was involved in an accident with two other cars, D1 and D2. Court granted
D1’s /] motion. D2’s subsequent S/J motion was denied on ground D2 failed to
meet his burden of showing that P did not sustain a S/I. D2 then moved to dismiss
the complaint pursuant to CPLR 3211(a)(5) as barred by rules of collateral
estoppel and res judicata. Court affirmed denial of that motion on ground those
rules “cannot be used in a single action in the manner proffered by D2.”
COMMENT: Why? Court did not explain why D1’s S/J motion was granted and
D2’s S/J motion was not. Also, why didn’t D2 rely on D1’s proof on his S/J
motion?
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L GENERAL ISSUES

A. Policy Construction and Interpretation

In State Farm Mut. Auto. Ins. Co. v. Fitzgerald, 25 N.Y.3d 799, 16 N.Y.S.3d 796
(2015), the Court of Appeals observed that in interpreting the provisions of the UM and
SUM endorsements, the general rule of construction of ambiguities against the drafter
(insurer) (“contra preferentem”) will not hold because the insurers did not choose the terms
of these endorsements of their own accord, but, rather, were required to include them in
compliance with the statutes (Ins. L. Sections 3420[f][1] and [f][2]) and the Regulations (11
NYCRR 60-2.3[f]). Policy provisions mandated by statute “must be interpreted in a neutral
manner consistent with the intent of the legislative and administrative sources of the
legislation.”

See Dachs, J., “Insurance Law Lessons My Father Taught Me,” N.Y.L.J., Feb. 22,
2016, p. 3, col. 1, annexed.

B. Purpose of SUM Coverage
In Nafash v. Allstate Ins. Co., 137 A.D.3d 1088, 28 N.Y.S.3d 381 (2d Dept. 2016),

the court stated that, “When a policyholder purchases SUM coverage in New York, he or she
is insuring against the risk that a tortfeasor (1) may have no insurance whatsoever; or (2)
even if insured, is only insured for third-party bodily injury at relatively low liability limits,
in comparison to the policyholder’s own liability limits for bodily injury sustained by third

parties.”

C. Covered Persons

In Progressive Cas. Ins. Co. v. Beardsley, 133 A.D.3d 1273, 19 N.Y.S.3d 845 (4"
Dept. 2015), the court observed, as follows: ““Where an automobile insurance policy
contains a SUM provision and is issued to an individual, that individual and others in his or

her family may be afforded SUM coverage under the policy when such person is injured in
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any vehicle, including a vehicle owned and insured by a third party’ (Roebuck v. State Farm

Mut, Auto. Ins. Co., 80 A.D.3d 1126, 1127). “Where such policy is issued to a corporation,

however, the SUM provision does not follow any particular individual, but instead ‘covers

any person [injured] while occupying an automobile owned by the corporation or while being

operated on behalf of the corporation’ (id., quoting Buckner v. Motor Veh, Acc. Indem,
Corp., 66 N.Y.2d 211, 215.”

See_also, Dachs, N. and Dachs, J., “Individual Coverage Under Corporate,
Partnership, LLC and d/b/a Policies,” N.Y.L.J., July 18, 2014, p. 3, col. 1; “Individual
Coverage Under Policies Issued To A Trade Name or ‘d/b/a’,” N.Y.L.J, September 9, 2014,

p. 3, col. 1, annexed.

D. Residents

The definition of an “insured” under the UM and SUM Endorsements includes a
resident relative of the named insured or spouse.

In Progressive Northern Ins. Co. v, Pedone, 139 A.D.3d 958, 31 N.Y.8.3d 586 (2d

Dept. 2016), the court observed that “While a person can have more than one residence for

purposes of insurance coverage [citations omitted], a person’s status as a resident of an
insured’s houschold ‘requires something more than temporary or physical presence and
requires at least some degree of permanence and intention to remain’ [citations omitted].”
Generally spcaking, the issue of residency is a question of fact to be determined at a hearing,

In that case, the court found that the cvidence supported the Supreme Court's
determination that the claimant, an “itinerant musician,” resided in his parents’ household
in Staten Island at the time of the subject accident. The proof in the record included the
presence of the claimant’s personal belongings and professional equipment at his parents’
house, numerous official documents that listed his parents’ address as his residence, and
testimony adduced at the framed issue hearing — all of which sufficed to establish residency

in his parents’ household within the meaning of the insurance policy.



L. Occupancy
Among the definitions of an “insured” under the UM and SUM Endorsements is a

person “occupying” a motor vehicle covered by those endorsements. The term “occupying”
is defined as “in, upon, entering into, or exiting from a motor vehicle,”

In Government Employees Ins. Co. v. Nakhla, 140 A.D.3d 762,32 N.Y.8.3d 614 (2d
Dept. 2016), the claimant was driving a taxicab insured by American Transit when it was
struck in the rear by another vehicle,. When he exited the taxicab to look for damage, the
offending vehicle drove away and struck him, while was standing outside the cab, Claimant
filed a claim for uninsured motorist benefits with GEICO, the insurer for his own personal
vehicle, as a result of injuries he sustained from the sccond impact, contending that he was
a pedcstrian, rather than an occupant of the cab at that time,

As noted by the Court, GEICO’s policy defined “occupying” as “in, upon, entering
into or exiting from a motor vehicle” -- a definition taken from Ins. L. §3420(f)(3), which
similarly defines that term. The essential question was whether *“*a departure from a vehicle
is occasioned by or is incident to some temporary interruption of the journey and the
occupant remains in the immediate vicinity of the vehicle and, upon completion of the
objective occasioned by the brief interruption, he intends to resume his place in the vehicle

(Matter of Rice v. Allstate Ins. Co., 32 N.Y.2d 6, 10-11).” The court held that GEICO

establishicd that the claimant was an occupant of the taxicab at the time of the second impact
(on the authority of such earlier decisions as Matter of Nassau Ins. Co. [Maviou], 103
A.D.2d 780; Estate of Cepeda v. USF&G, 37 A.D.2d 454, 455; and State-Wide Ins. Co. v.
Murdock, 31 A.D.2d 978, aff’d. 25 N.Y.2d 674).

F. Accidents v. Intentional Collisions

In Progressive Advanced Ins. Co. v. McAdam, 139 A.D.3d 691,32 N.Y.8.3d 191 (2d
Dept. 2011), an action for a judgment declaring that the plaintiff insurer was not obligated

to pay certain No-Fault claims submitted by the Defendants, the insurer sought to deny



coverage based upon its contention that the “accidents” were “intentionally staged and
fraudulent.” Although the court observed that “[A]n intentional and staged collision caused
in furtherance of an insurance fraud scheme is not a covered accident under a policy of
insurance [citations omitted],” it went on to find that the insurer failed to meet its prima facie
burden on the motion because the uncertified police accident reports they submitted were not
admissible, and the affidavit of the insurer’s medical representative was based largely upon
inadmissible evidence and not upon personal knowledge of the facts surrounding the two

collisions.

G. Use or Operation
In Encompass Indemnity Co. v. Rich, 131 A.D.3d 476, 14 N.Y.5.3d 491 (2d Dept.

2015), an individual named Kenneth Goodman was driving his vehicle and speeding when
he lost control and crashed into a utility pole. When firefighter Kevin Rich’s engine
company responded to the scene of the accident, Goodman was trapped inside his vehicle.
In order to extract Goodman from the vehicle, the firefighters used the “jaws of Tife” to cut
the vehicle’s roof, and Rich and three other firefighters lifted the roof off of the vehicle. In
the process of doing so, Rich sustained injuries to his right shoulder.

After receiving a settlement offer of the full available limits of Goodman’s auto
insurance policy, Rich sought coverage under the SUM endorsement contained in his own
policy, issued by Encompass. Encompass denied coverage on the ground that Goodman’s
use of his vehicle was not the proximate cause of Rich’s injuries, and subsequently sought
to stay arbitration on that ground.

In reversing the Supreme Court’s grant of Encompass’ petition for a permanent stay
of arbitration, the court noted that “SUM endorsements provide coverage only when the
injuries are ‘caused by an accident arising out of such underinsured motor vehicle's
ownership, maintenance or use’ (11 NYCRR 60-2.3[{][I1]; see Matter of Alistate Ins. Co. v.
Reyes, 109 A.D.3d 468; Matter of Liberty Mut, Fire Ins. Co. [Malatino], 75 A.D.3d 967,
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968). Factors to be considered in determining whether an accident arose out of the use of a
motor vehicle include whether the accident arose out of the inherent nature of the vehicle and
whether the vehicle itself produces the injury rather than merely contributes to causc the
condition which produces the injury (see Matter of Allstate Ins. Co. v. Reves, 109 A.D.3d at
469; Zaccari v. Progressive Northwestern Ins. Co., 35 A.D.3d 597, 599; see Eagle Ins. Co.
v, Butts, 269 A.D.2d 558, 558-559). ‘[T]he [vehiclc] itself need not be the proximate cause

of the injury “but negligence in the usc of the vehicle must be shown, and that negligence
must be a cause of the injury” [id.]. “To be a cause of the injury, the use of the motor
vehicle must be closely related to the injury’ [id.]." ‘[T]he use of the underinsured vehicle
must be a proximate cause of the injurics for which coverage is sought’ [citations omitted].”

Rich invoked the doctrine of “danger invites rescue” to establish that Goodman’s
negligent use of the underinsured vehicle proximately caused his injuries. As cxplained by
the court, that doctrine “imposes liability upon a party who, “by his [or her] culpable act has
placed another person in a position of imminent peril which invites a third person, the

rescuing plaintiff, to come to his [or her) aid® (Pravenzo v. Sam, 23 N.Y.2d 256, 260; sec

Wagner v. International Ry Co.,232N.Y. 176, 180; Flederbach v. Lennett, 65 A.D.3d 1011,

1012).” The doctrine also applics “*where the culpable party has placed himself [or herself]
in a perilous position which invites rescue’ (Provenzo y. Sam, 23 N.Y.2d at 260 [cmphasis
omitted]; see Finnocchiarg v. Napolitano, 52 A.D.3d 463, 465). “In order for the doctrine
to apply, the rescuer must have had a reasonable belief that the person being rescued was in
peril’ (Kesick v. New York Cent. Mut. Fire Ins. Co., 106 A.D.3d at 1221...).”

Here, the court held that Encompass failed to cstablish that Rich was not entitled to

coverage under the SUM cndorsement because “[tThe evidence in the record establishes that
Goodman’s negligent use of his vehicle directly caused the accident that led to him being
trapped and in obvious need of medical attention, which, in turn, led to Rich’s intervention
and resulting injuries.” Specifically, the court held that “It cannot be said, as a matter of law,

that Goodman’s negligent use of his vehicle was not a proximate cause of Rich’s injurics
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under the doctrine of danger invites rescue.” See also Pierre v, Qlshever, 137 A.D.3d 1243,
29 N.Y.S.3d 392 (2d Dept. 2016) (doctrine of “danger invites rescue” inapplicable to facts
of case — nothing in rccord suggest that owner was a culpable party who voluntarily placed
himself in imminent, life-threatening peril which invited rescue).

Seg Dachs, J., “*Use or Operation’ and the ‘Danger Invites Rescue Doctrine,’”
N.Y.L.J., September 21, 2016, p. 3, col. 1, annexed.

In Guevara v, Ortega, 136 A.D.3d 508, 26 N.Y.8.3d 12 (1¥ Dept. 2016), the court
held that a New York City Police Department traffic van being driven by a car wash
attendant was a police vehicle even though it was not being driven by the police department
at the time of the accident, interpreting the word “operated” as broader than “lo cause to

function” or “to drive” and including the meaning “to exact power or influence.”

H. Chaimant/Insured’s Duty to Provide Timelv Notice of Claim

In Kraemer Building Corp. v. Scottsdale Ins, Co.,136 A.D.3d1205,25N.Y.S.3d 718
(3d Dept. 2016), motion for leave to appeal denied, 27N.Y.3d 908, 36 N.Y.S.3d 622 (2016),
the court noted that the insurer’s receipt of prompt notice of an occurrence is “a condition
precedent to its Hability under the policy,” and “a failure to prove that notice ‘may allow an
insurer to disclaim its duty to provide coverage’ [citations omitted].”

In Spoleta Construction, LLCv. Aspen Ins. UK Limited, 27N.Y.3d 933,30N.Y.8.3d
598 (2016), the Court of Appeals held that a letter sent by the plaintiff’s insurer to its
subcontractor about an injury claim against it by an employee of the subcontractor seeking
information about its insurance coverage, and requesting it to place its insurer on notice of
the claim, which was forwarded by the subcontractor’s broker to the defendant insurer along
with a general liability notice of occurrence/claim describing the employee’s injury, was
sufficient to constitute proper notice of an “occurrence” under the policy despite the insurer’s
contention that in that letter, the plaintiff “framed” itself only as a claimant against the

subcontractor, not as an additional insured under the insured’s policy, and coverage had been
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denied to the subcontractor for unrelated reasons. As noted by the court, the letter requested
that the subcontractor “place [its] insurance carrier on notice of this claim (emphasis added),
and provided information about the identity of the injurcd employee, as well as the date” - -
i.e., it “provided the details that the policy required to be included by an insured in notice of
an occurrence,”

In Osorio v Bowne Realty Assoc., LLC., 140 A.D.3d 1136, 35 N.Y.S.3d 213 (2d
Dept. 2016), the court noted that “circumstances may exist that will excuse or explain the
insured’s delay in giving notice, such as lack of knowledge that an accident has occurred
[citations omitted]. It is the insured’s burden to show the reasonableness of such excuse
[citations omitted].” In this case, although the insured did not provide notice of the accident
until three years after it occurred, it raised a triable issue of fact as to whether that delay was
reasonable via the affidavits of its manager and director of operations, both of whom stated
that they did not know about the accident until they received the Summons and Complaint.

In Kleinberg v. Nevele Hotel, 128 A.D.3d 1126, 8 N.Y.S.3d 484 (3d Dept. 2015), the
court reiterated the well-known principle that “Where a policy of liability insurance requires
that notice of an occurrence be given “as soon as practicable,’ such notice must be accorded
the carrier within a reasonable period of time.” The court also noted that because an injured
party is allowcd by law to provide notice to an insurance company (see Ins. L. 3420[a]{3]),
he or she is generaily held to any prompt notice condition precedent of the policy, but such
an injured party can overcome an insurance company’s failure to receive timely notice —
which would otherwise vitiate coverage — by a demonstration that he or she did not know the
insurer’s identity despite his or her rcasonably diligent efforts to obtain such information.
Scc also, Aspen Ins, UK Limited v. Nieto, 137 A.D.3d 720,27 N.Y.S8.3d 52 (2d Dept. 2016);
24 Fifth Owners, Jnc. v, Sirius Am. Ins. Co., 124 A.D.3d 551, 998 N.Y.S.2d 632 (1* Dept.
2015).

As further explained by the court in Mz Hawley Ins. Co. v, Seville Electronics
Trading Corp., 139 A.D.3d 921, 33 N.Y.8.3d 314 (2d Dept. 2016), “Insurance Law




§3420(a)(3) requires the injured party to demonstrate that he or she acted diligently in
attempting to ascertain the identity of the insurer and thercafter expeditiously notified the
insurer [citation omitted]. ‘In detcrmining the reasonableness of an injured party’s notice,
the notice required is measured less rigidly than that required of the insured[ ]* [citations
omitted]. “The injured person’s rights must be judged by the prospects for giving notice that
were afforded him, not by those available to the insured [citation omitted)’. ‘What is
reasonably possible for the insured may not be reasonably possible for the person he has
injured. The passage of time does not ofitself make delay unrcasonable’ [citation omitted].”

In Freeway Company, LLC v, Technology Ins. Co., 138 A.D.3d 623,31 N.Y.S.3d 467
(1% Dept. 2016), and dspen Ius. UK Limited v. Nieto, 137 A.D.3d 720,27 N.Y.$.3d 52 (2d
Dept. 2016), the courts reminded that the amendment to the “no prejudice” rule for late
notice may not be applied to cases involving policies issued before January 17, 2009; in such
cases, the old common law rules apply.

In Kraemer Building Corp. v, Scottsdale Ins. Co., supra, a case that arose prior to the

statutory amendment pertaining to the “no prejudice” rule, the court rejected the plaintiffs
contention that the prejudice rule then applicable to uninsured and underinsured motorist
claims, pursuant to Matter of Brandon {Nationwide Mut._Ins. Co.], 97 N.Y.2d 491, 743
N.Y.8.2d 53 (2002), and Rekemeyer v. State Farm Mut. Auto._Ins, Co., 4 N.Y.3d 468, 796
N.Y.8.2d 13 (2005), should be applied in the context of a liability policy as well. As noted
by the court, in the UM/UIM context, the “no-prejudice” rule had “less potency” “because
an insurer was able to protect its interests due to its receipt of the separate No-Fault claim,”
while, in contrast, “‘[t]he rationale of the no-prejudice rule is clearly applicable to a late
notice of lawsuit under a liability insurance policy,” as a liability insurer is unlikely to obtain
pertinent information through other means, impairing its ability ‘to take an active, earlyrole
in the litigation process and in any settlement discussions and to set reserves’ [actions

omitted].”



In New York Schools Ins. Reciprocal v. Staines, 132 A.D.3d 874, 17 N.Y.8.3d 895
(2d Dept, 2015), the court held that although the claimant did not comply with a provision

of the subjcct policy requiring him to “immediately” forward to the insurer the Summons and
Complaint in his action against the allegedly at fault motorist, the insurer failed to
demonstrate that it suffered any prejudice resulting from his delay in doing so (see Matter

of Brandon [Nationwide Mut. Ins. Co.], 97 N.Y.2d 491, 498 [2002]).

In Martin Associates, Ine. v. Illinois National Ins. Co., 137 A.D.3d 503,27 N.Y.S.3d
21 (1" Dept. 2016), motion for leave to appeal denied, 27 N.Y.3d 910,  N.Y.8.3d
(2016), the court held, inter alia, that notice to an insurer provided by other insureds under
the policy was not sufficient to meet the Plaintif’s own notice obligation, since its interests
were at all times adverse to those of the other insureds.

In Freeway Company, LLCv. Technology Ins, Co., 138 A.D.3d 623,31 N.Y.S.3d 467
(1" Dept. 2016), the court held that the plaintiff failed to establish, prima facie, that its failure
to give timely notice of the occurrence to the insurer should be excused on the ground that
it had a reasonable belief in non-liability, where the record demonstrated that the plaintiff
unreasonably failed to keep itself informed of potential claims for damages arising out of the
incident.

In Kraemer Building Corp. v. Scottsdale Ins. Co., 136 A.D.3d 1205,25N.Y.S.3d 718
(3d Dept. 2016), motion for leave to appeal denied, 27N.Y.3d 908, 36 N.Y.S.3d 622 (2016),

the court noted that the fact that the insured did not actually reccive the Summons and

Complaint in the underlying action, due to its failure to appoint a new registered agent for
service to replace a defunct onc that had been named decades earlier, did not excuse its
noncompliance with the notice provisions of the insurance policy.

In Karl v. North County Ins. Co. 137 A.D.3d 865, 28 N.Y.S.3d 78 (2d Dept. 2016),
the insurance policy required notice of the occurrence to be given to the carrier “as soon as
practicable,” and required legal papers to be forwarded “promptly.” Although the Plaintiff

commenced the underlying action against the defendant’s insured in February 2008, and was
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aware at that time of the identity of the insurer, it was not until June 27, 2008 that the insurer
was notified for the first time of the lawsuit, when it received a copy of the Summons and
Compiaint from Plaintiff’s counsel. The insurer disclaimed coverage six days later based
upon plaintiff’s failure to provide timely notice of the occurrence and of the lawsuit. On the
basis of the record before it, the court held that the insurer’s disclaimer was timely and

proper based upon the plaintiff’s failure to promptly forward the underlying pleadings to it.

L Discovery
In Encompass Indemnity Co. v. Rich, 131 A.D.3d 476, 14 N.Y.S.3d 491 (2d Dept.

2015), an underinsured motorist claim (discussed above), the court held that the insurer was

not entitled to a temporary stay of arbitration and an order directing the Respondent to
provide pre-arbitration discovery because the insurer “had ample time to seek discovery

before commencing this proceeding and unjustifiably failed to do so.”

J. Proceedings to Stay Arbitration
CPLR 7503(c) provides, in pertinent part, that “[a]n application to stay arbitration

must be made by the party served within twenty days after service upon him of the notice {of

intention to arbitrate] or demand [for arbitration], or he shall be so precluded.”

1. Filing and Service of Petition to Stay
In Fay Da Realty Corp. v. Peerless Ins. Co., 140 A.D.3d 920, 33 N.Y.S5.3d 450 (2d
Dept. 2016), an action for breach of contract against an insurer for its refusal to provide
coverage and defense of a personal injury action under the terms of its CGL policy, the court
held that the insurer failed to produce a copy of the subject policy, and made no attempt to
show that the plaintiff’s conduct, as alleged in the complaint, was in breach of the notice

requirements of the policy. “As the defendant failed to make this threshold showing, the
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Supreme Court properly denied that branch of the motion which was to dismiss the
complaint based on the plaintiff’s allegedly late notice of claim.”

In Progressive Cas. Ins. Co. v. Garcia, 140 A.D.3d 888, 33 N.Y.S.3d 385 (2d Dept.
2016), the court noted that Progressive’s contention that arbitration should be stayed on the
ground that the claimants’ accident did not involve an adverse “motor vehicle,” but, rather,
an all-terrain vehicle (see Progressive Northeastern Ins. Co. v. Scalamandre, 51 A.D.3d 932,
933), does not relate to whether the parties had an agreement to arbitrate. Rather, that issue
relates to whether certain conditions of the insurance contract were complied with so as to
entitle the claimants to uninsured motorist benefits, and, therefore, had to be asserted within
the 20-day time limit set forth in CPLR 7503(c).

The court also observed that Progressive failed to establish that the claimants’ noticcs
of intention to arbitrate were deceptive and intended to prevent it from timely commencing
the proceeding. The notices of intention to arbitrate complied with the requircments of CPLR
7503(c), and the insurer failed to proffer an affidavit by somcone with personal knowledge
to support its contention that the claimants’ service of the notices upon a certain post office
address used by Progressive to process No-Fault claims prevented it from timely contesting
the issue of arbitrability. Indeed, the record included a letter from Progressive’s own claims
representative to the insurer’s counsel acknowledging receipt of the notices ofintention well
within the 20-day period.

In Fiduciary Ins. Co. v. American Bankers Ins. Co. of Florida, 132 A.D.3d 40, 14
N.Y.S5.3d 427 (2d Dept. 2015), the court observed that “a party may not be bound to arbitrate
a dispute by merc inaction (see Matter of Commerce & Indus. Co. v. Nester, 90 N.Y.2d 255,
202, 660 N.Y.S.2d 366). Therefore, American Bankers’ failurc to move to stay arbitration

pursuant to CPLR 7503 did not render the dispute arbitrable, where, as here, no agreement
to arbitrate was ever madc [citations omitted], and where . . . American Bankers was not an

insurer subject to the statutory requirement to submit to mandatory arbitration.”
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2. Burden of Proof
In Alistate Ins. Co. v. Martinez, 140 A.D.3d 743, 30_N.Y.S.3d 891 (2d Dept. 2016);
and Hertz Vehicles, LLCv. Monroe, 138 A.D.3d 847, 30 N.Y.S.3d 643 (2d Dept. 2016), the

courts noted that “'The party secking a stay of arbitration has the burden of showing the

existence of sufficient evidentiary facts to establish a preliminary issue which would justify
the stay’ [citations omitted]. Thereafter, the burden shifts to the party opposing the stay to
rebut the prima facie showing [citations omitted).”

In Wynn v. Motor Veh. Acc,Indem. Corp., 137 A.D.3d 779, 26 N.Y.S.3d 558 (2d
Dept. 2016}, the court held that it was error to admit into evidence a police report without
redacting the police officer’s diagram of the accident. As stated by the court: “Information
in a police accident report is ‘admissible as a business record so long as the report is made
based upon the officer’s personal observations and while carrying out police duties’ [citations
omitted]. Conversely, information in a police accident report is inadmissible where the
information carne from witnesses not engaged in the police business in the course of which
the memorandum was made, and the information docs not qualify under some other hearsay
exception [citations omitted].” Thus, insofar as the diagram contained in the police accident
report was not derived from the personal observations of the police officer, who did not
witness the accident, and there was insufficient evidence as to the source of the information
used to prepare the diagram, whether that person was under a duty to supply it, or whether
some other hearsay exception would render the diagram admissible, the court held that the
diagram should not have been admitted, and its admission into evidence constituted harmful
eITor.

In Hertz Velicles, LLC v. Monroe, supra, the host driver testified at a framed issue

hcaring that, at the scene of the accident, the driver of the alleged offending vehicle gave him
the telephone number for his insurance carrier. The host driver wrote that information, as
well as other information relating to the identity of the offending vehicle, on a piece of paper.

The next day, he called the number he had been given and spoke with an insurance agent,
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who provided the vehicle’s insurance information, which he then also wrote on a separate
piece of paper. Ten days after the accident, the host driver used the information he had
previously recorded to prepare an MV-104 motor vehicle accident report. That report
included the name and address of the driver of the alleged offending vehicle, but did not
include any identifying information about the vehicle itself, such as its license plate number,
state of registration, make, model, or year, Although the report indicated that the alleged
offending vehicle was insured by Esurance, the policy number shown corrclated, instead, to
an Infinity policy. Over Infinity’s objection, the court admitted an uncertified and unsworn
copy of the MV-104 report into evidence for “limited purposcs becausc some information
is hearsay.”

On the SUM carrier’s appeal from the denial of its Pctition to Stay Arbitration, the
court held that the carrier “failed to make an evidentiary showing that the MV-104 accident
report was admissible as a memorandum of a past recollection because the host driver did
not have personal knowledge of the insurance information in the first instance, and the
information on the report relating to the alleged offending vehicle and its insurance was
derived from pieces of paper that were not produced at the hearing.” ““[A] memorandum not
in its nature original evidence of the facts recorded, and not verified by the party who made
the report and knew the facts, would open the door to mistake, uncertainty and fraud””
[citations omitted]. Thus, the court held that since the MV-104 report did not meet the
criteria for admissibility as a memorandum of the accident, the burden never shifted to the
putported insurer of that vehicle to establish non-insurance or cancellation prior to the

accident.

3. Arbitration Awards

a. Scope of Review
In Allstate Ins, Co. v. Lubenska, 132 A.D.3d 861, 17 N.Y.S.3d 883 (2d Dept. 2015),

the court held that “Where, as here, review of a compulsory arbitration award is sought,
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‘decisional law imposes closer judicial scrutiny of the arbitrator’s determination’ that would
be warranted when reviewing an award made after a consensual arbitration [citations
omitted], and, to be upheld, the award ‘must have evidentiary support and cannot be arbitrary
and capricious [citations omitted];” Fiduciary Ins. Co. v. American Bankers Ins. Co. of
Florida, 132 A.D.3d 40, 14 N.Y.S.3d 427 (2d Dept. 2015) (“in this proceeding pursuant to
CPLR article 75 to vacate the arbitrator’s award, our judicial review is limited™). See also,

GEICO Indemnity Ins. Co. v. Global Liberty Ins. Co. of N.Y., 51 Misc.3d 138(A) (App.
Term, 2d, 11", & 13" Jud. Dists., 2016) (“An arbitration award may be vacated pursuant to

CPLR 7511 (b)(1)(iii) where an arbitrator ‘exceeded his [or her] power,” which has been
interpretcd as including only threc narrow grounds: if the award is clearly volatile of a strong
public policy; if it is totally or completely irrational; or if it clearly exceeds a specifically

enumerated limitation of the arbitrator’s power [citations omitted]”).

4, Appealability of Order Denying Stay of Arbitration
Although the right to take a direct appeal from an order denying a petition to stay and

directing arbitration exists, such right may be illusory unless the petitioner obtains a stay of
the arbitration pending the determination of the appeal.

In State Farm Ins. Co. v. Banvan, 131 A.D.3d 747, 13 N.Y.5.3d 915 (3d Dept. 2015),
the Respondents filed a demand for SUM arbitration based on the allegation that a vehicle

operated by Respondent Victor Banyan had been struck by an unidentificd vehicle that left
the scene of the accident. State Farm contested the claim that the accident was caused by
physical contact with the other vehicle, and commenced a proceeding to stay arbitration,
After a hearing, the Supreme Court determined that physical contact had occurred
and, among other things, denied petitioner’s request for a permanent stay of arbitration.
Although State Farm then filed a notice of appeal, it did not seek an interim stay, nor did it
perfect the appeal within the requisite time period. Meanwhile, the parties proceeded to

arbitration and Respondents were awarded the full value of the policy. Only thereafter did
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State Farm move for an extension of time to perfect the appeal from Supreme Court’s order
finding physical contact. Although the court granted the motion, and allowed State Farm to
perfect its appeal, it subsequently dismissed the appeal on the ground that State Farm
“waived its right to appeal by proceeding to arbitration without seeking a stay pending

determination of its appeal (see Matter of Commerce & Indus. Ins. Co. v, Nester, 90 NY2d
255, 264 [1997]; Matter of One Beacon Ins. Co. v. Bloch, 298 A.D.2d 522, 523 [2002]).”

K. Arbitration
In Fiduciary Ins, Ca_v. American Bankers Ins. Co. of Florida, 132 A.D.3d 40, 14
N.Y.S.3d 427 (2d Dept. 2015), the court noted that “An arbitrator’s authority generally

‘extends to only those issues that are actually presented by the parties’ [citations omitted].
Therefore, an arbitrator is precluded from identifying and considering an affirmative defense

that is not pleaded by a party to the arbitration.”

L. Statute of Limitations

In American Transit Ins. Co. v. Rosario, 133 A.D.3d 503, 20 N.Y.S.3d 37 (1* Dept.
2015), the court stated that “[a] claim for UIM benefits is governed by the six-year statute
of limitation applicable to contract actions,” and that the claim accrues “ecither when the
accident occurs or when subsequent events render the offending vehicle uninsured “ [or
underinsured]. When there is more than a six-year lapse between the accident and the
demand for arbitration, the claimant must show that a latcr accrual datc than the date of the
accident is applicable, and that duc diligence was used to determine whether the offending

vehicle was insured on the date of the accident.

M. Actions Apainst Agents/Brolers

Generally, an insurance agent or broker has a common law duty to obtain requested

coverage for a client within a reasonable amount of time, or to inform the client of the
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inability to do so, however, they have no continuing duty to advise, guide or direct a client
to obtain additional coverage. Liability for failurc to comply with this obligation may be
based on either breach of contract or tort. An insured must show that the agent or broker
failed to discharge the duties imposed by the agreement to obtain insurance, either by proof
that it breached the agreement or because it failed to exercise due care in the transaction. Seg

Lreundlich v. Pacific Indemnity Co,, 137 A.D.3d 967, 27 N.Y.8.3d 679 (2d Dept. 2016)

(“situations may erise in which insurance agents, through their conduct or by express or
implicd contract with customers and clients, may assume or acquire duties in addition to
those fixed at common law™).

In recent cases, the courts have held that wherc a “special relationship” develops
between the broker and client, the broker may be liable, even in the absence of a special
request, for failing to advise or dircct the client to obtain additional coverage. See g.g. Voss
v. Netherlands Ins. Co., 22 N.Y 3d 728, 985 N.Y.S.2d 448 (2014); Ireundlich v. Pacific

Indemnity Co., supra.
In STB Investments Corp. v. Sterling & Steriing, Inc., 140 A.D.3d 449, 35 N.Y.8.3d

1 (1" Dept. 2016), the plaintiffreal estate owners and managers sought indemnification from

the defendant insurance broker in the event they were held liable in underlying
negligence/wrongful death actions arising from the collapse of their building during
demolition. Plaintiffs alleged that the defendant broker negligently failed to obtain umbrella
insurance on the demolished building, and failed to advise the plaintiffs that no such
coverage was in place. The broker sought to compel the plaintiffs to produce in discovery
certain documents pertaining to plaintiff’s communication with third-party insurance brokers.
In rcjecting that request, the court noted that those communications were not “material and
necessary” in the defense of action, including the allegation that the parties has a “special
relationship” justifying insurance broker liability. As noted by the court, “plaintiffs do not
base their claim of a special rclationship on a ‘course of dealing over an extended period of

time;” they base it on a particular interaction regarding a question of covera ¢, namely,
Yy P it gagq g
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insurance for the demolition project.” Accordingly, communications with other brokers

were not relevant unless they concerned the demolition project.

N. Collateral Estoppel
In Tower Ins. Co. of New York v,_Einhorn, 133 A.D.3d 841, 21 N.Y.8.3d 275 (2d

Dept. 2016), the court held, in pertinent part, that “while a defendant who has defaulted in

an action admits all traversable allegations set forth in the complaint, including the basic
allegation of liability,” in this case, where the insured moved for leave to enter a default
Jjudgment only against its insured (Einhorn), “any resulting judgment would bind only her,
and may not be given preclusive effect to deprive the nondefaulting defendants of their right
to litigate the issues pertaining to coverage as permitted by law in the appropriate forum
[citations omitted].”

In Liberty Mutual Ins. Co. v. Robles, 139 A.D.3d 496, 32 N.Y.S.3d 90 (I* Dept.

2016), the Petitioner sought a permancnt stay of arbitration of a hit-and-run claim. The

Proposed Additional Respondents were the insurer and owners of the vehicle that allegedly
fled the scene of the accident. In a prior property damage arbitration, the arbitrator
dctermined that the proposed additional respondent’s vehicle was the vehicle that fled the
scene. Although the Petitioner did not raise the issue of collateral estoppel in support of its
Petition, the Supreme Court granted the Petition based upon the doctrine of collateral
estoppel. In reversing, the First Department noted that although the issue involved was
addressed in the Claimant/Respondent’s opposition papers and the Petitionct’s reply, “thosce
papers were served after the duc date of the proposed additional respondent’s opposition.”
Accordingly, the Proposed Additional Respondents had no obligation or opportunity to

address the issue,
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0. Bad Faith

In Gutierrez v. Government Employees Ins. Co., 136 A.D.3d 975,25 N.Y.5.3d 625
(2d Dept. 2016), the plaintiff brought an action against his SUM carrier for breach of the
terms of the insurance policy and breach of the implied covenant of good faith and fair
dealing, based upon the insurer’s refusal to pay his claim after he exhausted the coverage of
the tortfeasor. The first cause of action, sounding in breach of contract, demanded payment
of the SUM benefits. The second causc of action sought damages in part for GEICO’s
alleged breach of “its duty to act in good faith™ by unreasonably withholding payment of
SUM benefits. The third cause of action alleged that GEICO “breached its contract and/or
policy, and absolute duties and obligations to the plaintiff and its insureds.”

GEICO moved pursuant to CPLR 3211(a)(7) to dismiss the second and third causes
of action on the basis that if they sounded in breach of the implied covenant of good faith and
fair dealing, “that covenant was implicit in cvery contract, and therefore those causes of
action were duplicative of the cause of action sounding in breach of contract.”

The Court found that the sccond cause of action alleged a failure to act in good faith,
and noted that “Implicit in every contract is an implied covenant of good faith and fair
dealing [citation omitted),” - - i.e., “a pledge that neither party to the contract shall do
anything which will have the cffect of destroying or impinging the right of the other party to
receive the fruit of the contract, even if the terms of the contract do not explicitly prohibit
such conduct [citations omitted].” Nevertheless, the court held that such a cause of action
“‘is not necessarily duplicative of a cause of action alleging breach of contract.” The court
did, however, hold that the third cause of action sounded in breach of contract, and, thus, was
duplicative of the first cause of action.

The court noted that “An insurance carrier has a duty to ‘investigate in good faith and
pay covered claims’ (Bi-Economy Mkt Inc. v. Harleysville Ins, Co. of N.Y., I0N.Y.3d 187,
195). Damages for breach of that duty include both the value of the claim, and consequential

damages, which may cxceed the limits of the policy, for failure to pay the claim within a
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reasonable time (see Panasia Estates v. Hudson Ins. Co., 10N,Y.3d 200, 203); Bi-Economy
M, Inc. v, Harleysville Ins. Co. of N.Y., 10N.Y.3d at 195). Such a cause of action is not
duplicative of a cause of action sounding in breach of contract to recover the amount of the
claim [citations omitted]. Such consequential damages may include loss of earnings not
directly caused by the covered loss, but caused, instead, by the breach of the implied
covenant of good faith and fair dealing [citations omitted]. The second causc of action states
a claim for consequential damages for breach of the implied covenant of good faith and fair

dealings.”

IL. UNINSURED MOTORIST ISSUES

A, Insurer’s Duty to Provide Prompt Written Notice of Denial or
Disclaimer (Ins. L. §3420[d][2])

A vehicle is considered “uninsured” where it was, in fact, covered by an insurance
policy at the time of the accident, but the insurer subscquently disclaimed or denied
coverage.

Insurance Law §3420(d)(2) provides that if““an insurer shall disclaim liability or deny
coverage for death or bedily injury . . . . it shall give written notice as soon as reasonably
possible of such disclaimer or liability or denial of coverage to the insured and the injured
person or any other claimant.” As the Court of Appeals observed in Kevspan Gas East Corp.
v. Munich Reinsurance America, Inc., 23 N.Y.3d 583, 992 N.Y.S.2d 185 (2014), “The
Legislature enacted section 3420(d)(2) to "aid injured parties’ by encouraging the expeditious

resolution of liability claims [citations omitted]. To effect this goal, the statute “establishe[s]
an absolute rule that unduly delayed disclaimer of liability or denial of coverage violates the
rights of the insured [or] the injured party’ [citation omitted]. Compared to traditional
common-law waiver and estoppel defenses, section 3420(d)(2) creates a heightened standard

for disclaimer that ‘depends merely on the passage of time rather than on the insurer’s
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manifested intention to rclease a right as in waiver, or on prejudice to the insured as in

estoppel [citations omitted].””

In Tower Ins. Co. of New York v. United Founders Ltd., 126 A.D.3d 467, 5N.Y.8.3d

396 (1* Dept. 2015), the court stated that “There is no bright line test for the timeliness of
a disclaimer, as the purpose of Insurance Law 3420(d) is to protect the insured and other
interested parties from being prejudiced by a belated denial of coverage, and it ‘was not
intended to be a technical trap that would allow intercsted parties to obtain more than the
coverage contracted for under the policy’.”

In Provencal, LLCv. Tower Ins. Co. of New York, 138 A.D.3d 732,30N.Y.S.3d 138
(2d Dept. 2016), the court held that Ins. L, §3420(d)(2) is inapplicable to claims that are not
based on “death or bodily injury.” See also Miller v. Allstate Indemnity Co., 132 A.D.3d
1306, 17 N.Y.S.3d 240 (4" Dept. 2015).

In Carison v. American International Group, Inc., 130 A.D.3d 1477, 16 N.Y.S.3d
637 (4" Dept. 2015), Iv. to appeal granted, 26 N.Y.3d 918, 26 N.Y.S.3d 763 (2016), the

court noted that the provisions of Ins. L. §3420 apply only to policies “issucd or delivered

in this state,” and that the phrase “issued or delivered” is not to be conflated with the phrase
“issued for delivery,” which formerly appeared in the statute. Thus, where the policy
involved wasissued in New Jersey and delivered in Seattle, Washington, and then in Florida,
it was not issued or delivered in New York, and, therefore, the statute (there, §3420[a][2],
governing dircct actions against the insurer to recover on a judgment against its insured) was
inapplicable.

It is well-established that a proper notice of denial or disclaimer must apprise with
ahigh degrec of specificity of the ground or grounds on which it is predicated. See General
Accident Ins. Group v Cirucci, 46 N.Y.2d 862, 864, 414 N.Y.S.2d 512 (1979).

In Endurance American Specialty Ins, Co. v. Utica First Ins. Co., 132 A.D.3d 434,
17N.Y.8.3d 407 (1* Dept. 2015), motion for leave to appeal dismissed, 27 N.Y.3d 1119, 36
N.Y.S5.3d 874 (2016), the court held, inter alia, that Utica’s disclaimer by its letter to its
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named insured did not constitute notice to the additional insured, to whom the disclaimer was
not sent, pursuant to Ins. L. §3420(d)(2).

In Batista v. Global Liberty Ins. Co., 135 A.D.3d 797, 23 N.Y.8.3d 367 (2d Dept.
2016), the court observed that “An insurance company has an affirmative obligation to
provide written notice of a disclaimer of coverage as soon as is reasonably possible, even
where the policyholder’s own notice of claim to the insurcr is untimely” and that “Where
there is a delay in providing the written notice of disclaimer, the burden rests on the
insurance company to explain the delay.”

In Imperium Ins. Co. v. Utica First Ins. Co., 130 A.D.3d 574, 10 N.Y.S.3d 898 (2d
Dept. 2015), lv. to appeal denied, 26 N.Y.3d 918, 26 N.Y.S.3d 763 (2016), the court held

that the insurer sufficiently demonstrated that its delay in issuing its disclaimer “was

reasonably related to a prompt, diligent, and necessary investigation to determine the
relationship of the parties in the underlying action and whether an employee exclusion in the
relevant insurance policy excluded coverage,” and that the insurers’ three-day delay in
sending its notice of disclaimer after the completion of its investigation was not

unrcasonable.
In Tower Ins. Co. of New Yorkv. United Founders Ltd., 126 A.D.3d 467, 5N.Y.S.3d

396 (1* Dept. 2015), the court held that insofar as the timeliness (or untimeliness) of the
claim was not readily apparent from the face of the insured’s notice, a two-weck delay for
management review, editing, and mailing the disclaimer letter was not unreasonable as a
matter of law. Cf. Matter of AIU Ins. Co. v. Veras, 94 A.D.3d 642, 942 N.Y.S.2d 532 (1*
Dept. 2012),

In Martin Associates, Inc_v. Illinois Mutual Ins. Co., 137 A.D.3d 503, 27 N.Y.S.3d
21 (1% Dept. 2016), motion for leave to appeal denied, 2TN.Y.3d 910, N.Y.S3d

(2016), the court held, inter alia, that a disclaimer for late notice issued by the insurer 26

days after it received notice was timely as a matter of law.
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In Black Bull Contracting, LLC v. Indian Harbor Ins. Co., 135 A.D.3d 401, 23
N.Y.S.3d 59 (1* Dept. 2016), the court held that the insurer’s disclaimers, “had they been

subject to the timeliness requirement of Insurance Law §3420(d)(2),” would have been
untimely as a matter of law because they were issued 79 days and 85 days after the insurer
received notice of the claim, and the basis for the disclaimer was apparent from the facc of
the notice of claim and accompanying correspondence.

However, the court went on to note that whether the untimeliness of the disclaimer
under Ins. L. §3420(d)(2) precluded the insurer from denying coverage depended on whether
there was “a lack of coverage in the first instance” or “a lack of coverage based on an
exclusion.” As the Court of Appeals elaborated in Matter of Worcester Ins, Co. v.

Bettenhauser, 95 N.Y.2d 185, 188-189 (2000), “Disclaimer pursuant to section 3420[d] [now

§3420(d)(2)] is unnecessary when a claim falls outside the scope of the policy’s coverage.
Under those circumstances, the insurance policy does not contemplate coverage in the first
instance, and requiring payment of a claim upon failure to timely disclaim would create
coverage where it never existed. By contrast, disclaimer pursuant to section 3420(d) is
necessary when denial of coverage is based upon a policy exclusion without which the claim
would be covered.” Sce also, State Farm and Cas. Co. v. Guzman, 138 A.D.3d 503, 28
N.Y.S.3d 310 (1* Dept. 2016) (“Since the policy never provided coverage for those
ciccumstances in the first place, the untimeliness of Plaintiff’s disclaimer is irrelevant™);
United Services Automobile Association v. fannuzzi, 138 A.D.3d 638,28 N.Y.S.3d 878 (1*
Dept. 2016) (“Since the acts at issue were outside the scope of coverage, timely disclaimer
pursuant to Insurance Law §3420(d] was unnecessary”); American Int 'l Specialty Lines Ins.
Co. v. Kagor Realty Co., LLC, 125 A.D.3d 572, 5 N.Y.S.3d 32 (1* Dept. 2015).

(“[Blecause there is no coverage under the policy for such a claim, as opposed to an
operative exclusionary clause, the motion court correctly found that [the insured] was not
estopped pursuant to Insurance Law §3420[d] from enforcing the retroactive date [citation

omitted]”).
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B. Hit-and-Run

UM/SUM coverageis availableto victims of accidents involving a “hit-and-run,”i.e.,
an unidentified vehicle that leaves the scence of the aceident.

When there is a genuine triable issue of fact with respect to whether a claimant’s
vehicle had any physical contact with an alleged hit-and-run vehicle, the appropriate
procedure is to stay arbitration pending a hearing on that issue. Government Employees Ins.
Co. v. Huang, 139 A.D.3d 950, 32 N.Y.5.3d 273 (2d Dept. 2016).

Where the matter is determined after a hearing, the appellate court’s power to review
the evidence is “‘as broad as that of the hearing court, taking into account in a close case the
fact that the hearing court had the advantage of seeing the witnesses [citations omitted).” See
also American Transit Ins. Co. v. Caba, 137 A.D.3d 1018, 27 N.Y.S.3d 603 (2d Dept. 2016).

In some instances, a claim is made that the subject vehicle was identified by the

claimant/insured, but was not, in fact, involved in the subject accident. Such cases often
result in framed issue hearings to determine the issue of involvement, with results dcpendent
upon the specific facts of each case.

For example, in American Transit ins. Co. v. Caba, supra, the claimant was able to

record the license plate number of the vehicle that hit his vehicle as it drove away from the
scene, and he provided it to the police. Upon the claimant’s presentation of his claim to the
purported insurer for the offending vehicle, that insurer denied that its insured vehicle was
involved in the accident. The claimant then presented an uninsured motorist claim to his
own insurer. After a framed issue hearing, the court granted the SUM carricr’s Petition to
Stay Arbitration on the ground that the alleged offending vehicle was insured at the time of
the accident.

On appeal, the court upheld the Supreme Court’s determination that the claimant’s
vehicle was struck by the identified vehicle, which was insured, on the basis that it was
supported by the record, which included the Police Accident Report, a New York registration
search document, and testimony by the claimant as to the involvement of the subject vehicle

in the accident, which was “credible and unrebutted.”
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III. UNDERINSURED snd SUPPLEMENTARY
UNINSURED MOTORIST ISSUES

A, Consent to Settle

The mandatory uninsured motorist endorsement provides that coverage does not
apply if the insured or person entitled to payment under such coverage “shall without written
consent of the company, make any scttlement with . . . any person or organization who may
be legally liable therefor.” The SUM endorsement mandated by Regulation 35-D (11
NYCRR §60-2.3[c]) contains a specific exclusion for settlement without consent, as well as
a provision that states “an insured shall not otherwise settle with any negligent party, without
our written consent, such that our rights would be impaired.”

In Government Employees Ins. Co. v. Arciello, 129 A.D.3d 1083, 12 N.Y.S.3d 228

(2d Dept. 2015), the insured’s attorney, upon receipt of an offer to settle his action against

the tortfeasor for the full amount of the tortfeasor’s policy, wrote a letter to GEICO
requesting it to either consent to the settlement or advance the scttlement amount to the
insured and then assume the prosecution of the action against the tortfeasor within 30 days,
in accordance with the terms of GEICQ’s policy and Regulation 35-D’s SUM Endorscment,
Although GEICO timely prepared a letter in response, which requested additional
documentation and directed the insured not to settle the action without its written consent in
the interim, it did not send that letter to the insured’s counsel, but, rather, to another law firm
at a different address. Atsome point afier the 30-day period expired, the insured settled with
the tortfeasor for the full amount of his policy.

The court concluded that “the burden was on GEICO to come forward with sufficient
facts to establish justification for a stay of arbitration” and that its submission of its letter,
sent to the wrong attorney, failed to sustain that burden. Accordingly, the court denied

GEICO’s Petition to Stay Arbitration.
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B. Offsct/Reduction in Coverage
In Ameriprise Auto & Home Ins. Co. v. Savio, 137 A.D.3d 1272,28 N.Y.5.3d410(2d

Dept. 2016), where the Claimant’s policy provided bodily injury liability coverage of
$100,000/$300,000, but only $50,000/$100,000 in SUM coverage, the court held that insofar
as the $50,000 recovered by the claimant from the tortfeasor (the applicable limits for death)
were the same as the maximum SUM limit provided for by her policy, and, thus, the
difference between the SUM policy limit for one person ($50,000) and the amount paid by
the tortfeasor’s insurer ($50,000) was zero, the claimant had no possibility of an additional
recovery, and, thus, her SUM claim was rendered academic. Accordingly, the order granting
a permanent stay of arbitration was affirmed.

In Redeve v. Progressive Ins. Co., 133 A.D.3d 1261, 19 N.Y.S.3d 645 (4™ Dept.
2015), motion for leave to appeal denied, 26 N.Y.3d 918, 26 N.Y.3d 918 (2016), the
plaintiff, a pedestrian injured when a vehicle operated by a drunk driver collided with a
parked car, which was propelled into him, recovered damages in a settlement from the driver
of the vehicle, as well a fire company that allegedly sold the driver alcoholic beverages prior
to the accident, He then made a claim for SUM benefits from his own motor vehicle insurer,
which the insurer denied on the ground that the SUM coverage was exhausted by the
recoveries the plaintiff already received. Although the plaintiff conceded that the amount of
his SUM coverage was properly reduced by the amount he received from the driver’s insurer,
the argued that it was improper to reduce the SUM covcrage by the amount he received from
the fire company under its general liability insurance policy. The Fourth Department rejected
that contention and granted the insurer’s Petition to Stay Arbitration, finding that the
payment from the fire company’s insurer was for bodily injury damages, and, thus,
constituted a proper reduction pursuant to the Non-Duplication provision of the SUM
Endorsement.

However, in Government Employees Ins, Co. v, Sherlock, 140 A.D.3d 872, 32
N.Y.8.3d 635 (2d Dept. 2016), the Second Department, effectively overruling its earlier
decision in Weiss v. Tri-State Consumer Ins. Co., 98 A.D.3d 1107, 951 N.Y.8.2d 191 (2d
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Dept. 2012), held that GEICO’s insured, who maintained a policy with $250,000 in SUM
coverage, and who settied her action against the automobile tortfeasor for the $50,000 limit
of his policy, and then, after an arbitration, settled with the municipal (non-motor vehicle)
defendants, i.e., town and town police department, for an additional $425,000, was entitled
to proceed to SUM arbitration against GEICO for the total sum 0f$200,000, representing the
$250,000 SUM limits reduced by the motor vehicle tortfeasor’s $50,000 coverage, only.
Essential to this decision was the court’s finding, in agreement with the claimant, that the
“Non-Duplication™ provision of the SUM Endorsement (Condition 11) does not serve to
reduce the SUM limits for recovery for non-motor vehicle defendants except to the extent
that such recovery could be deemed duplicative of the SUM benefits claimed. As stated by
the court, “The key to a proper understanding of Condition 11 is the recognition that “shall
not duplicate’ is not aimed at preventing an insured from seeking full compensation by
combining partial recoveries from several tortfeasors, but at preventing double recoveries for
their bodily injuries.” The claimant in this casc alleged in her arbitration request that the
bodily injury damages “are in the millions of dollars.” The court thus noted that,
presumably, if the motor vehicle policy contained the same $250,000 liability limit that the
GEICO policy provided, the claimant would have been able to obtain $250,000 from the
motor vehicle defendant’s insurer, as well as the $425,000 from the municipality defendants’
insurer. Insofar as the claimant seeks only, through her claim under the SUM endorsement,
for which she paid a premium, to be in the same position she would have been in had the
motor vchicle defendants not been underinsured relative to her, “[to] the extent that Weiss
can be interpreted to require that the amount of SUM coverage be reduced without regard to

the actual amount of bodily injury damages suffered, it should no longer be followed.”

Thus, there is now a dispute between the Fourth and Second Departments on

this issue.
See Dachs, J., “SUM Offsets: A Rare Reversal of ‘Settled’ Law,” N.Y.L.J., July 20,
2016, p. 3, col. 1, annexed.
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C. Priority of Coverage

In Government Employees Ins. Co, v. Nakhla, 140 A.D.3d 762,32 N.Y.8.3d 614 (2d
Dept. 2016), the court took note of the fact that the SUM policy at issue provided that if the
Claimant was entitled to uninsured motorist or SUM benefits under more than one policy,
“the maximum amount such insured may recover shall not excecd the highest limit of such
coverage for any one vehicle under any one policy,” and that the policy covering the vehicle
“occupied by the insured person” would be applied first. In this case, GEICO, the insurer for
the claimant’s personal auto, successfully argued that the claimant, who was struck by a
vehicle as he was standing outside of the taxicab he had been driving, while he was looking
for damage by a hit in the rear to the taxicab, was an occupant of the taxicab at the time he
was struck, and, thus, that the policy on the taxicab was primary to its policy. The only issue
that remained was whether GEICO’s policy limits exceeded the taxicab’s policy limits -- an

issue as to which the Court remanded the matter for determination.

© Jonathan A. Dachs, 2016
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does not constitute compltance
with the requirements; of the dls-
clalmer statute. i

* The Legislature did not jntend
by its use of the words ‘deny cov-
erage' to bring within the policy a
liabllity Incurred “neither by the
persen insured nor'in the vehi-
cle Insured, for to do so would
tmpose liability upon the castier
for which no premium had ever
been recelved by it and to glve

no significance'whalsoever to the
fact that automobile insu¥ance i5
a contract with a named person as
to i speclfied vehicle.”

*-A distinction is to be made
between situations in which the
carrier Is relying upon breaches
of palicy condjtlons or the appll-.
catlon of exciuslons, on the one
hand, and situations In which the

< UL ISEPECL LY WG VeILie

frrvolved, and, there belng no |

contractual relationship with

respect to the vehlcle, is not

required to deqy coverage or
" othétwise resfiond tg aclaim

aflsing’ from» anfaccident
{inyolving that vehicle except - .

‘as Btatute'iandates ot cétir-

tesy suggests.

L S L

- This ‘!h‘lp'ot‘tar_lt‘ disfinction
between non-coverage by virtue
of breach or exclusion, and non-
coverage by virtue of *lack of
inclusion” Is also pertinent and
determinatlve with regard to the
issue of whether or not a carrler is
obligated to move to stay arbltra-
tion within 20.days, pursuant to
CPLRE7503(c), ~ , ~

Lesson 3: Contra Profq:r'enté}n"

The third cructal legéon dealt |
with an lssue pertainifig to Insur-,

ance pollcy Interpretation—the
doctrine of contra proferentem, -

It is well-known that insurance.
policles are contracts, and, thus,
are subject fo the general prin-
clples of contract Interprefation.?
One such important principle is
that while unamblguous provl:
slons of a policy must be glver

LY that sCiciieU LIC Janguage useq
inthe polley should be answerable
and responstble for any problems
or issues caused by that language,
Is enforcedeven more strictly when
the Janguege In question appears In
an excluslonary proviston, which
purports to lmlit-the Insnrer's
- lability? - . ey
. "Notwithstanding Its cémmen.
and frequent application by the
New York courts, limitations and/
or exceptlons as to its applicabll.
ity have been recognized over the
years, See Epsteln, Howard B. and
Keyes, Theodore A., *Contra Pro-
ferentem: Sophisticated Entitles
Negotlating," N.YL.J. Aug, 30,2006,
Question Re Applicabllity. One
question that has always Intrigued
me (and which I'ean recall discuss-
Ing withmy father, without resolu.

" tion), 15 whether the doctrinz of - -

confra proferentem can be applled
In the context of an Insurance
policy or endorsement that was
not, in fact, drafted by the Insur-

.+ errbut, Instead, was drafted and

prescribed by the Superintendent
o; Insurance, pursuant to statute,
and mandated to be utilized by the
Insurer. X sy
While several cases have
"“addressed the situation where

) *."both parties particlpated In nego-

thelr plain and ordinary meaning® “* yating the terms of the palicy,

. W e e R finding the doctrineto be Inappii-
EISTIOW 10 doUbt that the doctfirie af e toriis < coblé tndér those dicriistariae

Thereis now o doubt that the docttine of contra profecens.-  aid,of c'g;rﬁ' my;fgm s ;:;e :

tem s Inapplicable wheté the jnsurance policy provision at 3 gﬂéalt_"}'yltl::,‘__thgm?,rj_é COMAON St
i : el ) ! 3 b

carrler made no contract of insur-

s A S tres =

Issue was mandated by statute o regulation, and was not

drefted by the insurer.

ance with the pefson and for the’
vehicle lnvolved, or even though
there was such & poll :
it had been canceled or terminated
priorto theaccident, on the other
hand. Sl O et Ta
As the court so clearly explalned:

Inthe first Instance, thiepolicy =i; er—the drafter of the poltcy.8'This.,.

covers the driver, the vehlcle

and-the accldént and thecar-, - .kqun,@s the doetrine of contra
+ " proferentem.(iterally “against the
. Offerer), Indeed, it has been stated .

“ihat theresolutlon of an ambligity =

rler will be Hable unless it
disclaims Bability because of
the Insured’s bredch. In the.
setond, the policy Covers the
driver and the yehicle and the
accident would be tovered
" éxcept for the specific policy

e

" and a court may not make or vary |

the Insurance contract to accom-

llcy at onetime, . plishits potions of abstract justice

" or moral obligation,* ambiguous
provislons In.insurance policles

.. should be'construed in fayor of

" the insured and agalnst the Insuy-

rule of contract interpretation Is

should result In affirming coverage

-0 the fullest extent that any falr "

Interpretation will allow.¥ . " .
This doctrine, which 1 based,

exciuslon and the'carrler must <! iipon.the manifold ritionale that

‘deny coverage on the basls
of the exclusion 1f it {s'not to " -.
mislead the Insured and the
injured persons to their dety}-
ment, In the thltd, though the *
canler may have some other
relstlonship with the-owher
... Or drfifer of the Vefiltle, kt has -
»NGFontragwith that person ..

{a) the proponent-of a particu-
- lar term-or phrase is more likely
aware of its possible amblguitles;
.(b) a disparity In sophlstication

- and bargalning power generally

- exists between the insurer and the
Insured as a result of the adhesive

* nature of the Insurance contract;

and{c) equity d_lc'tat.es that the par-

t e b
; phoitiohls ,gqegrm%a;%gg

iwsuredyhad nothingto'do yith
the preparation” of the policy, ind--
ing the doctrine there to apply®the

. question of whether the doctrine

Is applicable where nefther party
[was involyed in &r responsible for
‘the polle§’s diafting has less com-
monly arisen, )

' Early Precedent; In Country-
Wide Ins. Co.'v. Wagoner, 45 NY2d
581, 586 (1978), an appeal from an
order-denylng a petltlon tostay an
uninsured motorlst (UM) arbitra-
tlon, the Cowrt'of Appeals was
faced with what was essentially
a dispute between two Insyrers—
Country-Wide, the Insurér of the
motorcycle-that the clalmant/ -
respondent Wagoner wds operat-
Ing, and Aetna, the Insurer of a car
owned by Wagoner's fatHer, with

-wom he reslded and under which
policy he, thereiore, also quali-
fied as ‘an “irisured" for purposes
of uninsured motorist coverage,

The specliic issue invalved was
whether the term “automobile,” as
irappeared in the basle, mandatory
Mator Velilcle Accldent Indemnifi-
catlon Endorsement then In effect,
was Intended to inclide "motor.



cycles." Inorder to delermine that
Issue, the court was required ta
analyze and construe the specific
provisions contaiped in that pre-
scqibed endorsement,

“In snswerltig the giiesfibn pre-

sentad’th tHe affirmative (and
reversing the Appellate Division's
declslpn and rullngn favor ol Aet:
na apg agalngtCopntry-Wide), the .
court stated, a8 particularly per-
.- tinent.tothis discussiop:-as fol-
lows: "The endorsement itself, not
unilke othef provisons fi comracts
offereéto the public by the govern-
ment regulated Insurance indusiry,
is notthe'product -of insurance
company-draftsmanship: The
words of [the provision at 1ssue)
were chosen by the leglslatively
created Motor Vehigle-Accident
Indemnification Corporation with
- the approval of the-State Super-
intendent of Insurance as part of
the endorsement required by sub-
division 2-a of section 167 of the
Insurance Law [now §3420 (D).
We, therefore, hearken back+othe
neutral sources that bronght it Into
being for clues about the intended
scope of [the provision).” Notably
absent from this'discussion was
any. mention -of the doctrine of
contra profereptem; .-. L.
Recent Enlightening Declston.
Last year, Ir Stats Farm Mutual
Automobile Insurance Company
v Fitzgerald, 25 NY3d 799 [2015],
an appeal from an order granting
2 pdmw
- uninsured motorist (SUM) arbltra-
tion, the Court of Appeals, for tha
first ime; addressed head on the
question of the applicability of con-
tra proferentem In the context of
aprescribed and mandated pollcy
endorsement.q4"., Qb3 e
There, answering in the nega-
tive the.specific question pf
whether a.pélice vehiele 15 a
‘motor-vehicle'under-the SUM,
Endorsement prescribed in the
Insprance Regulations, (1] NYCRR
§60-23[1]), Justicg Shella Abdus- -
Salaam, writing fora 4-3 majority,
stated; In periinent part, asfol
-Jows: “Alth'ough provisions of an
insurance pollcy drafted by the
Insurer ate generally construed
against the [nsurer if ambiguous
[cltatlon omijtted), a policy provi-
sion mandated by statute must be
Interpreted In a neutral manner
consistently with the Intent of
the legislative and administra-
tlve sources of the leglslation
[citing Country-Wide Ins. Co, v,
Wagoner, supra). Since State Farm

did ot choose the terms of the :

SUM endorsement here of its own

accord but, rather, was required
to offer SUM coverage in compli-
ance with the terms of Insurance
Law §3420(D(2)(A) and Dapart-
ment of Insurance regulations

(see 11 NYCRR 60-2,3[f]), we must.

Interpret the SUM endorsefment

and the Janguage of the stafute
in the manner Intended by the "

ngpitral sources of that enactment
[citations omitted),”

~fiTherels nomnadoubt that the
doctrint.of contrd proferbiiteiity

" Indpplicable where the Insuraiite

policy provision af {ssue'was man-
dated by statute or regulation, and
was notdrafted by the {isurer.
Therels also no doubt that the
lessons my father taiight me were
very valuable ofies, indeed, |
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INSURANCE LAW

Individual Coverage Under Corporate,
Partnership, LLC and d/b/a/ Policies

he recent declslon of the
U.S. Supreme Court In Bur-
well v, Hobby Lobby Stores,
573 US_(June 30,2014), In
which the court ruminated
and opined, inter alla, on the ques-
tlon of whether a corporation was
a “person” within the meantng of
the Reilglous Freedom Restoration
Act of 1993 (RFRA), and whether
corporations may have an exls-
tence separate and apart from the
human belngs who own, run, and
are employed by them, brought
to our mind longstanding Issues
and debates regarding the rights
of Individuals assoclated with a
corporatlon to make clalm under
an insurance pollcy issued In the
name of the corporation, as well
a3 more recent questlons about
whether the same or similar rules
apply when the named Insured
entity is not a corporatlon, but,
rather a partnershlp, an LLC, or
even a trade name ("d/b/a"™).

‘Named Insured’ Corporations

In Buckner v, MVAIC, 66 NY2d
211 (1985), the New York Couirt of
Appeals held that a pollcy of insur-
ance Issued to a famlly-owned real
estate corporatlon did not provide
uninsured motorist coverage for
Robert Buckner, the college-aged
son of the officers and sole share-
holders of the corporation, who
resided with them, and who was
injured when he was struck by &
hit-and-run driver while he was rid-
Ing his bicycle (and not engaged in
any business of the corporatlon).

Focusing on the "Who {s
fnsured" provision of the subject
policy, which Included “you or any
family member,” and the policy's
definition of "family member"” as
“a person related to you by blood,
marriage or adoptlon whols a resi-
dent of your household,” the court
concluded that the coverage undey
that policy could not be extended
to cover Buckner, because "It Is

obvlous, even to a casual reader,
that the Insured was to be a cor-
poration which could not possibly

NORMAN H. DACHS and JONATHAN A,
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have personal injurles or family™
[cltations omitted]. See also Travet
ers Property Casualty Corp. v. Hersh-
man, 287 AD2d 412 (1st Dept. 2001).

Subsequent cases applled this
narrow approach to the definltion
of “insured” in policies Issued In
the name of a corporation to pre-
clude the clatm of officers, direc-
tors and shareholders of the named
Insured corporatlon themselves

What are the rights of in-
dividuals assoclated with a
corporation to make claim
under an insurance policy
issued in the name of the
corporation?

while not engaged In corporate
business (see Continental Ins. Co.
v. Velez, 134 AD2d 348 [2d Dept.
1987]; Rayal Ins. Co. v. Bennett,
226 AD2d 1074 [4th Dept. 1996);
Travelers Indem. Co. v. Venito, 303
AD2d 592 [2d Dept, 2003]). And,
then, a lne of cases extended this
narrow approach even further,
applylng It even to Individuals,
particularly firefighters and mem-
bers of volunteer fire companies,
who were injured In the course
and scope of their employment
with and for the named corpora-
tlonfentity while not occupylng the
corporate Insured vehicle (see Gak
laher v, Republic Franklin Ins, Co.,
70 AD3d 1359 [4th Dept. 2010}; Iv. to
appeal denled, 14 NY3d 711 {2010];
American Alternative Ins. Corp. v,
Pelszynski, 85 AD3d 1157 {2d Dept.
2011}, Iv. to appeal denjed, 18 NY3d
BO3 [2012]). ‘
Notably, in both Galialier, supra,
and Pelszynski, supra, (In which

the authors' firm represented the
clalmant, Christopher Pelszynskl
on appeal), as well as In Roebuck
v, State Farm Mut, Auto. Ins. Co.,
80 AD3d 1126 (3d Dept, 2011), the
courts rejected the arguments
asserted by the claimants to the
effect that the policy language
defining an “Insured"” in the cor-
porate policy context was, at the
very least, ambiguous, i.e., the
mere fact that the definitions of
"Insured” in the SUM Endorsement
refer to spouses and/or relatlves
of the named Insured would sug-
gest to the average person applying
commen speech that the "named
insured” or "you" referenced there-
In could include an Indlvidual who
may sulffer a bodlly [njury and can
have a spouse or relative, rather
than only a corporation, which can-
not. That conclusion would only
be strengthened by the Endorse-
ment's referencge to vehicles belng
operated by the “named insured”
or "you,” since, of course, only an
indfvidual, not a corporate entity,
could drive a motor vehicle.

‘The courts have consistently
held, as stated in Roebuch, supra,
to the contrary: “The policy lan-
guage Is not rendered ambiguous
by the incluslon of words such as
'you' or ‘spouse’ and ‘relatlves’
when a corporation Is the named
insured, because it is obvious to
the average reader, construing the
language according to common
speech, that a corporation can-
not have family members; those
portions of the mandatory policy
language are merely inapplicable
to the corporate Insured....” See
also American Alternative Ins, Co,
v. Pelszynski, supra ("You' In the

definition refers to the company,
which cannot have a spouse or
relative™).

Partial Statutory Remedy

As we reported In these pages
on March 12, 2013, a legislative
remedy has been afforded only to
a parrow segment of category of
individuals injured In the course
and scope of thelr employment
with and for the named Insured
corporation, with the enactment,
effective Aprll 16, 2013, of the new
§3420(0(5), whichnow  » Poges



Coverage

requires that all polictes under
which a firé department, fire
company, ambulance service or
voluntary ambulance service s
a “named Insured” shall provide
Supplementary Uninsured or
Underinsured Motorist coverage
to an indlvidual employed by, or
 wholsa member of such entltles
. and was Insured by an uninsured or
" underinsured motor vehicle while
acting within the scope of his or
her duties for the named {nsured
entlty™ {(except with respect to the

use or operation by such individual
of a motor vehicle not covered
under thepolley). -
Unless and untl) further legis-
- latlve actlon Is forthcoming, all
other clalmants are relegated to
the common-law rule precluding
them from making clalms under
corparate policles unless they are
" pccupants of the Insured corporate
- vehicle at the time of the accident.

‘Hobby Lobby’

In Hobby Lobby, supra, the
" majorlty opinlon noted that Con-
gress, In prohibiting the govern-
. ment from substantizlly burdening
“a person’s” exerclse of rellglon,
. provided protection for closely
held for-proilt corporations *by
employing a famillar legal fictipn:
it Included eorporations within
RFRA's definition of ‘persons'.”
The majority observed that "It is
Important to keep In mind that the
purpose of this fiction is to pro-
vide protectlon for human belngs.
A corporation is stmply a form of
organization used by human beings
to achieve desired ends. An estab-
lished body of law speclfies the
rights and obligatlons of the people
{tncluding shareholdéts, officérs
and employees) who are associ-
ated with a corporation in one way
or another, When rights, whether
constitutlonal or statutory, are
extended to corporations, the
purpose s to protect the rights of
these people." Further, the malority:
noted that “Carporations ‘separate’
and apart from' the human belngs
who own, run, and are employed
by them, cannot do anything atall,”

In view of ‘Hobby Lobby's' explication of the relationship
between corporations and the individuals that ‘own, run,
and are employed by them;” we wonder whether the courts
might now be tempted to revisit the cases that outright
reject the claims of individuals under corporate policies.

Similarly, as Justlce Ruth Bader
Ginsburg wrote (n her dissenting

. opinfon: “As Chief justice Marshall
. observed nearly two centuries
* ago, & corporatlon is ‘an artificlal

belng, Invisible, Intanglble, and
existing only in contemplation of

. law." Trustees of Dartmouth Col-

lege v. Woodward, 4 Wheat. 518,
636 (1819). Corparatlons, Justice

Stevens more recently rendered,

*have no consclences, no bellefs, no
feelings, no thoughts, ng desfres.” .
Citizens United v. Federal Election
Comin'n., 558 US 310, 466 (2010)
(opinlon concurring In part and
dissentlng In part)? . .

In view of Hobby Lobby's expil-
catlon of the relationship betiveen
corporations and the individuals
that “own, run, and are employed
by them,” we wonder whether the
courts might now be tempted to
revisit the éases that cutrlght refect
the claims of Individuals under cor-
porate polictes. If, as Hobby Lobby
states, corporations cannot act o
[unctién separate and apart from
those individuals, can It not reason-
ably be argued that the corpora-
tlon's policy Is intended to protect
at Jeast such Individuals to whom

the Insured vehicle 1s assigned for -

thefr regular use, when they are
acting In the course and scope of
thelr employment and for the ben-
efif of the corporation?

We can cnly ask this question at

this time, not answer it, but we can -

foresee the potentlal for Mtigation
on this Issue in the future.

‘Named Inéured’Pértnershlps _

Notably, in rendering its semlrial-
declsion regarding corporate insur-
ance pollcies In Buckner, supra,
the Court of Aopeals took pains
to distinguish between corpora-
tions and partnerships, the latter
“being a combination of Individu-
als, who can suffer injuries and do
have spouses, households and rela-
tives," 66 NY2d at 214.

In Aetna Casualty & Surety Co. .
Mantovani, 240 AD2d 566 (2d Dept.
1997), the defendant (respondent)
was injured In an auto accident and
ultimately settled his clatm withthe
tortfeasor for $100,000. He subse-
quently demanded arbitration of
his clalm for underinsured motor-
ist benefits under three separate
policies Issued by Aetna, Includ-
Ing a business automoblle policy
issued to his law partnership, with
an underinsured motorist cover-
age limit of $300,000. The parties
agreed that defendant was entitled
to primary underinsured motorist

. coverage, and defendant, an Ind}-

vidual, recelved an award under
that poilcy, issued to the part-
nership. Accord, Hartford Acc.
& Indem. Co. v, Huddleston, 574
SWad 676 (Ct. of App. Ky. 1974)
(“The uninsured motorist Insur-
ance contract plainly embraced
the partners and thelr spouses
and relatives living In the same
hiousehold").

It thus appears that an individ-
ual partner may make & cialm for
UM/SUM benefits under a policy
issued in the name of the partner-
ship.

Limited Liability Companies

In Morette v. Kemper, Unitrin
Auto & Home Ins. Co., 35 Misc.3d
200 (Sup. Ct. Essex Co. 2012), the
court held that the fact that a
Limited Liability Company (LLC),
of which the decedent killed in a
hit and run accident was the sole
member, was the named insured
on a commercial auto policy did
not prectude the decedent's wile
from recovering SUM benefits
under the policy; the decedent, as
the sole member of the LLC, was
an “insured” entitled to coverage
under the policy.



The Morette court cbserved ?lmt
“Only by.employing aconstruction -
V:'h?g‘l zlluws'ig,r iagm,embgr.’of the '
' fited Habllity doihpany whols a
qatural person’ (Limited Liabllity
Law §102[w]) to be an Ynsured’
under the policy” could the policy
provisions defining “you" as “the
named insured and, while resl-
dents of the same household, your
spouse and the relative of either
you ar your spouse," affording
ssurvivor rights” to “you or your
spouse, If a resident of the same
househotd," and offering “Supple-
mental Spousal Liability Insurance”
coverage, be glven an elfect; "oth-
erwlse they are lusory.”

Accordingly, the court held
that Morette was an “insured” for
“whom SUM benefits were provided.
»Reading the policy as a whole ‘to
determine its purpose and effect
and the apparent intent of the
partles [cltations omitted], the

fact that the LLC was the named
‘{nsured’ does not preclude Mor-
elte, as the sole member of that
company, from betng an ‘4nsured’
entitled to coverage.” :
The Morette court went on to
distingulsh that case [rom those
cases, such as Buckner, supra and
Gallaher, supra, in which the courts
applled adifferentrulen the context
of business auto policies issued 10
corporations tohold that such poll-
cles did not provide UM/UIM cover-
age to & family member of the sole
shareholders ol the corporation. As
the court explained, “This rule does
not apply to limfted Uabllity compa-
nles to the extent that its members
are ‘natural persons.’ ‘The LLC was
deslgned as a hybrid of the corpo-
'yate and limited partnership forms,
offering the tax benefits and operat-
ing Nlexibility of a lmited partnership
with the limited Bability protection of
acorporation. ee Weberuv. King, 110
FSupp.2d 124, 131 (EDNY. 2000
see also N.Y. Practice §1:2 (explain-
irig that the NYLLCL drew uport the
N.Y, Revised Limited Partnership Acl
and N.Y. Business Corporation Law)
(Bischoff v. Boar’s Head Provislons
Co., 436 FSupp.2d 626, 630 {SDN.Y.
2006]. Significantly, a limited liabil-
ity company Is 'an uninéorporaled
organlzatlon of ore pr more per-
sons having limited liabillty fof the
contractual obligations and other
liahilities of the buslness...’ (italics
added) (Limited Liabillty Company
Law §102{m]). A llmited llabllity com-
pany is more akin to a partnership
(see Partnership Law §2,510) sjnce
both entitles are ‘comblnation[s] af
individuals, who can siffer Injuries
and do have spouses, households
and relatives' (Buchner v Motor

Vehicle Acc. Indemnification Corp.,
supra at 214, Notably, In Matter of
Aetna Casualty & Surety Co. v Man-
tovani, 240 AD2d 566, leave denled
90 NY2d 810, an arbitration award In
favor of a partner for underinsured
motorist benefits under a business
automobile policy Issued tothe part-
nership was upheld,” -

Thus, the Morette court granted
summary Judgment In favor ofthe
plainttfi, declaring that his repre-
‘sentat!ves'wére éntjtled to SUM
benefits for his injuries and death
(without thelr ever having made
a motion for summary judgment).

More recently, the Morette dis-
tinctlon between corporations
and LLC's was picked up, adapted
and applied by another court in
another judiclal department, as a
matter of first Impression therein.
In Globat Liberty Ins. Co. of New
York v. Xhan, Sup. Ct. Kings Co.
Index No. 12870713, decided Feh. 10,
2014, the court expressly rejetted
the contentlon that a policy issued
In the name of an LLC should be

treated the same as a policy Jssued
to a corporation, for purposes of
determining whether “household”
coverage applied, and held that
“unilke a corporation, a l!mited
lizbllity company Is 2 partnershlp
of Individuals with spouses and chil-
dren” and that “since partnerships
are readlly distinguishable from tra-
ditlonal corporations [citing Buckner
o, MVAIC, 65 NY2d 211 (1985)), this
Court shall foliow Moretfe v. Kemper,
35 Misc.3d 200, 207, 941 NYS2d 440,
446 (N.Y. Sup. 2012) in this case of
first impression In the Judlcial Dis-
trict and Department,” Thus, In that
case, the court held that the son of
a member of the named Insured

LLC, who resided with her.and was

Injured while riding his bicycle, was

an Insured under the commerclal

policies issued tothe LLC.

We are not presently aware of

any reported cases that hold to the
contrary and apply the same rule

IR 8 1 corporalons.

= LI

+ employeesT).

Trade Names

Anocther interesting question In
this field {s whether coverage may
be applicable té a resident relatlve
of an individual who has reglstered
and insured a vehicle In the name of
atrade name or "d/b/a." While the
Buclkner court may have uninten-
tlonally ralsed that issue (without
fully eddressing or answerlng 1t)
by citing to aU.S, Court of Appeals
for the Third Circuit case in which
that Isstie was analyzed, the New
York courts have been silent on
this specific question over the
yeats, In our next column, we will
review case law irafi around the
cGuntry dealing with resident rela-
tive coverage for UM/SUM clalms
under polictes issuedin the name
of a “d/b/a,” including the case of
O'Hanlon v. Hartford Accident &
Indemnity Co., 639 F.2d 1018 (3d
Clr. 1981), cited In Buckner, supra.
From that discusslon, we'yill seek
to prognosticate on how the New
York courts, when faced directly
with that lssue, will rule,

ey Y
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1. Dachs, N.and Dachs, 1, *SUM Leglsla-
\lon—Good News/Bad News,” NYL], March
12,2013, p. 3. col. 1, .

2. See also, Reed v, Federal Ins. Co., 71
NY2d 581, 587 {1968} ("the corporale entily
necessarlly acts only through its agents”);
Standard Frt and Steamship Company v
Whterfront Commissioner of New York Har
bor, 43 NY2d 11, 16-16-{1977) ("a corpora-
t'on can only act through Ws oificers and
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- Indlvidual Coverag

n our prevlous co[umn, we
dlscissed the disparate’ ways
in‘which the NeW York courts
have:determined ‘the Gies*

tlon ‘of w'hether indlvlduals '

are eiitifled to make clairns uhider, -
poHcles 1ssued in the name of a
corpOraﬂon, on the one hfnd)’
and pertners"hlps and[or lhnitéd
lability compah!es on the’ ofher
hand. As wenoted, while thé couris
have conslﬁ'tently prec]uded Ihdl-
viduals Irom  making’ such claims
under corporate policles, theyhdve
utillzed a more expansive apprdach.
In the contekt'of pirfriershipand
“LLC" olicles_, based on the | fact
that the lailer entmes unltké cor-
porations“ consist of combtn’ations
of lndlvidua]s who ¢ah suffer fnju
rles and have spbuses, households
and relatives, Compére Buckner,
MVAIC, 66 NY2d 2{1'(1585) with
Aetna Casugity & Surety v; Man:
tovani, 240 AD2d 566 (Zd Dept
1997) andMorette n, Kempe:: Uni-

irin Auto & Home Ing, 35 Misc. 33 -

200 (Sip. Ct, Essex, 2012) Lek for -
furiher discussiony was the place 1n
this realm of Indtyldaals (and thelr "
resident relat{ves) under policles.
Issued| In.ihe name ol a trade narne

or*

’O‘Hanlon: fuy s

In Buckner, supra '!n ‘which the
Cotirt of Appéals held fhat a pollcy
issued'to a.famﬂy—o\med réal estate’
corporation did not provide unin:-
sured mptorist coverage go the,
collegeiged son df the officersand .
solé sharehalders of the corporé-’
tion, who“reslded with them, the’
court clted: 0 "Hanlon v, Hartford
Acciderit &Jndemmry 639F2d 1019 .
(3d €I, 1981),"as'an examplé of 2"
casewhexe(as dlstlngu[shed Irom
the résuit In Buckner) coverage
was applicable under the supple-
mentary uninsured/underinsured
motorist (SUM) endorsement toa

commerclal auto ) pblicy Issued In 'y~ %
' -; Indicated thr;t the'instired was an”

"™ Individiial, ahd that the\intnsured -

anf to whichi the ¢lalmant's father
conducted business, for Injuries
sustained by the clalmant while

NORMAR 1., DACHS and JONATHAN A, -
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Sauer & Dachs, In Mineola.
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occupying avehlc]e that was not
owned by 1he father or the busi-
néss and not 1nsu; ed under the
subject policy

“Q'Hanlon involved 4 commer-

clal aitto labllity po"llcy ‘that was

Issued in the name of "CoeMan-
agemient Cornpany, atrade name
under which Patrlck.l O‘Hanlon
conduc’ted buslness ‘and wr!tten
to cover’ a buslness \”ehlcle as
dlstlngo!shed froff é. private pas-
senger automobne The pollcy

-,-.._ e

-The Thlrd Circurt .
’0 HaMon heldthat where.
an +nsured purchases ac

- policyin a trade name; -he:

policy will be vlewed asif.:.
issuec in hls given name

Ly A s -_-; ST e

Sl

appeared to‘have‘been de.slgned to
cover buslrless entltles ratherthan
naturn] persdns, sihce in defining
“persons jngured,” It referred to the
" named Instired’ and “ariy partner or,
executlve officer fhereof.” TheDis-
trlct Court concluded that Patrick
.0 Hanlon never intended to protect
his famlly afid personal Interests
uhdér this"pollcy; but, rather,
" intended the policy to cover only
his busingss-related risks. .
However, an appeal Lhe u.s.
Court of Appeals for the Third
Clr;cult nhoted that the appllcatlon

o

motorlst (UM) endorsement to

_the pollcy read "asthdugh {twere |
B deslgned for use with a policy...
that covered a natural” person, (19

as named Insured.” Spectiicallyy:
the Appellate Court noted that

although the Insurer knew that

oy

€ Und 'Pollcles,,

'_'Indeed

the frade narne lls’ted as the named
Trisured was synonymous with Pat-
tick O’Hanlon, the efidorsement
deﬁned persons]nsured "l part,

e named !nsured a.nd while
resldenls of thé same household

' the.gpouseandrelatives of...[the

‘narmied [ngired]. "’

TR }malyzlng this conslderation,

the court contluded that ™ the
-descript]on ofnamed lnsured tn

- the. UM coverage endorsement

of the pollcy as Coé Management

,Compnny 1§ to bd read a5 synony-

mous with Patﬁck] O‘Han]on then
it 1s platf that Brian O'Hattlon (his

‘son) did in fact achleve status as

“d'person insured tinder the UM
endorsement’ slmp'!y by being
& relative ‘of Patr!ck . O'Hanlon
i'esld!ng T the | same household.”
JEhe couirt concluded that

: 1gnatlon of the ‘tamed Insured i
“the M Endorsement &5 A synonym

Jor Patrick J, O'Hanlon, of at feast

“as though'the UM sndoraement

"had identlfied the naméd 1nsured
A5 Pattick J. O’Han’lqn tradlngas
Coe Management Company."

. The 0 g-lenlon éourt wént on
to refer to several cases that dls-
cussed the Issue of ‘whether a
pollcy | that lnsured an Jndiﬁdual
undér A'trade name [nsured the
same person(s) as would a'policy

L Issued to that individual tinder

“hig" gl’ven né.rne, in the somewhet
differént context of non-owned or
temporéxry substltute automoblle
coverage For example it noted
thal: the ¢ourt In Samples v. Geor-
gia Mutoat 138 8.E.2d'463 (Ga.
App, 1964), observed that d trade
naitie “ls mérely a name assumed
.or.used by a person recognized as
alegal entlty" ‘and that* ajudgmept
against oie I dn assuméd dr trade
name s a udgment agaltist him as
an Indlvidual," and contluded that -
“Thi fact that the plaintiff's hus-
band purchased this automoblie
- in the name that he used In dolng
buslness does not. contradlct the

as an Indvidual® ¥ &)

In Gabrelcik v, Naﬂonal Indem—
iy, 269 Minn. 445, 131 N.W.2d 534
é4), thecourt stated “We fail

“to see how the fact that plaJntllf'
spouse Is the owner of the vehicle
In questlon Is changed  » Poges



Coverage -

«Contlnuedfmm page3 “aint
{or insurince purposes 'bytheman-
ner In which [t [s reglstered with
the state, Whether the vehicle is
reglstered in the husband's name
or in the name of the business
which he owns and operates s a
sole proprletorshlp. the result s
the same; namely that the vehl-
cle was owned by the insured’s
spouse who resided In the same
household” -+ -~
Persuaded by the]og!c of ﬂlose
cases, the court in 0'Hanlon héld
that “where an [nsufed purchases
& policy In a trade namg, the policy
will be viewed as If Issiied in his giv-
enname.” Thus, the court reversed
the Dlst:’lct Cﬂl.ll‘t 's detefmination
and held that Brian O'Hanlon (actu-
ally, his estaté) was entitled to UM
coverage under the policy Issued
to "Coe Management Company "

Other Out-Of-State Cases

Research has uitcovered sév-
eral pther cases in Jurlsdictions
throughout: the country, that
have taken a similar approach
and reached similar conclusjons

. with regard to policies Issued

in the namé of a trade name, In
Purcell v. Alistate, 168 Ga. App.
863, 310 8.E.2d 530 (Ga. Court of
Appéals 1983), Perry Purcell was
selt-employed and did bustness
as“PPurcéll Radlator Service,” The
“Buslness Auto Polley” {ssued by
Alistate Tisted the naimed insured
as “Purcell Radlator Serv.,” an
"Individual” business. (Premiums
were pald by checks drawn on
the account of Purceli Radlator
Service )—

. Purcell's wife, Behre Purceli,
was struck as a pedestrian by an
underinsured vehicle and sought
to-récover UM benefits under
the Alistate policy. In rejecting

“Allstate’s contention that no
uninsured metorist coverage was
afforded to Mrs, Purcell: upd%r
“FRe 'Hoifcy becausdthitHamed:
Jilkared was "PUICEH Radlatar
Serv.,” rather than Mr. Purcell
personally, and Mrs. Purcell was

. clearly not related by marriage

to the named insured, “Purcell
Radiator Serv.,” the court con-
cluded that "‘A trade name s
mer e]y a name assumed or used
by a person recognized as a legal
entlty [clts.] A judgment against
one in an assumed or trade name
is a judgment agalnst him as an
individual [cits.]." "An undertak-

The Bushey court held that "the named insured {'you') was-
Bushey, an individuat, and that the trade name was nothing
more than the name under which he chase t do business
as an indlvidual.’ Accordngly, coverage was afforded under
the policy to his daughter, with whom he resuded atthe’

time of the accident.

ing by an individual In a fictitlous
or trade name Is the obligation
of the indlviddal [eit.].’ The fact
that [Mr, Purcell] purchased this

automobile in the name that he -

used in doing business does pot
contradict the fact that he owned
the automobile as an Indiyidual....
Accordingly, it would follow that
Mr. Pukcell, as the owner of the
vehicle, the 'entlty' to whom the
uninsured motorlst coverage was
extended by Allstate’s pollcy, was
the true 'named Insured’ in that
regard [clting 'Hanion, suprai.”
In Trombley v Allslate, 640
S0.2d B15 (La. App. 1994), the
court analyzed the issue In the
context of a “non-owned auto la-
bility” provislon in an auto policy.
That case involved an accident
between James Trombley and
Christie Solleau, The vehicle Ms.

.Solleau was drlving was regis-

tered in the name of her father,
Richard A. Solleau, who was the
sole proprietor-of a business titled
“The Medicine Shoppe,” and the
“named insuréd” under its policy
was “Richard A. Solleau, d/b/a The
Medicine Shoppe.” At the time of
the accldent, Ms. Soileau was act-
Ingin the employ of "The Medicine
Sheppe,” delivering medication to
a customer, There was 1o dispute
that “The Mediclne Shoppe" was
not an incorporated entity.

The subject insurance policy
excluded coverage for bodily injury
or property damages "arlsing out
of the ownership, malntenance,
use or enlrustment to others of
any...‘auto"...owned ot operated
by or rented to or loaned to any
Inswred,” The policy also contalned
a provision that Included coverage
for badlly Injury or property dam-
age “arlsing out of the vse of any
‘non-owned auto’ in your buslness
by any person other than you."

‘The trial court found that the
vehicle registered to Richard A.
Sollean was owned by the named
{nsured Richard A. Sofleau d/bfa
The Medicine Shoppe. The Appel-
late Court agreed, rejecting the
plaintlif's contention that Rich-
ard A, Solleau was a separate Jegal
entity from Richard A. Sollean d/b/a
The Med!clne Shoppe, thus mak-
ing It impossible for Richatd Sol-
leaw d/b/a-The Medicine Shoppe
to be the owner of the vehicle as
envisloned by the exclusionary
clause In the policy. In so hold-
ing, the court observed that “The
plaintiif has cited no'autherity for
the propositlon that an Individual
doing business under a‘trade name
is a separate legal entity from the

* Indlvidual. Further, our research-

Indicates that just the opposlte is
true; a trade name has no separate
existerice apart from the individual
doing business under that trade
name;”

. The court thus. concluded that-
“Richar d A. Solleat d/b/a The Mexil-
clne Shoppe 1s not a jurldical per-
son separate and apart froin the
natural person, Richard A. Sotleau.
Rather,inlaw and n fact, they are
the same entity. Thereldre, the
vehicle driven by Richard Sol-
leau's daughter and reglstered
In his name was not ‘owned by
ancther' as contemplated In the...
policy. Since the vehicle was owned-
by the Insured, the accident falls
squarely within the excluslonary
clause, For the same reason, the
vehlcle was not a *hired auto,’ nor
a 'non-owned auto,"™ "

In Bushey v. Northern Assurance,
362 Md. 626, 766 A.2d 598 (Ct. of
Appeals Maryland 2001) adeclara-
tory Judgment actlon Jnvolving the
Interpretation of an uninsured/
underinsured motorist (UM/UIM)
endorsement, an automobile accl-
dent resulted in the deaths of twb
young sisters and a clalm on behalf
of one of the decedents for UM/UIM



benefits under a commerclal lines
policy that thetr father, Willlam
Bushey, had purchased for his
 rgasollne stati bﬁ:néqa{apt_@'tﬁ}ﬁ
‘tepatrjusiness, THE trialcoliit
Inttially held that there-was no
coverage under the palicy because
* Bushey's sole proprietorship, the
named insured under the ¢ommer-
clal lines polfcy, was “a buslness
entily, nét an individual,” 5o that
a critical definition {n the policy
cofncerning “family membeérs” did
not apply. The trial court further
and additionally relied upon the
fact that the palicy, by its tetins,
required that the motor velilcle
at Issue be a “covered auto” that
was scheduled In the "Carage Dec-
larations” of the “Commercial Auto
Coverage Part” of the policy.

On appeal, however, the Appel-
late Court disagreed with the trial
court’s interpretation of the pollcy
with respect Lo the coverage Issue,
and vacated its determination. In
50 holding, the court noted that
the “named Insured” under the
policy was ldentified as “William
B. Bushey t/a Bushey's Automo-
tive,” The form ‘of businéss was
{dentlfied on the policy as."Indi-
vidual,” The policy contalned a
provisioh that {imited coverage
to “owned autds subject to a com-
pulsory uninsured motorists law,"
and listed in a "vehlcle schedule®
three vehicles (trucks), each of
which was described as “Titled
to Business." The pollcy also con-
tained a provision that defined
an “Insured”~-to whom Benefits
would be pald as damages from
the ownet or driver of an uninsured
motor vehicle—to include "you"
and, "If you are an Individual, any
'family member." The term “family
membey” was defined as "a person
related to you by blood, marriage
ar adoptlon who Is a resident of
your household, including a ward
or foster child,” o

Alter determining that the initial
questions in the case were wheth-
er Bushey was "the Insured” and
whether hls daughter was a “fam-
tly member," as defined, the court
focused upon the fact that “The
‘you' of the policy Is not a busl-
ness entity separate from Bushey.”
Although the Insurer did not dls-
pute that "Bushey’s Automotive

" Repair" was a sole proprietorship
whally owned by Bushey, it argued
that the policy was a commercial
pollcy issued for a buslness and
that it did not cover Bushey as an

- individual, The court held, how-

ever, that this argument, “simply
put, Is wrong.” 362 Md. at £36.

As explalned by the Bushey
court, "The sole proprietorship
form of bustuess provides ‘com-
plete identity of the business entlty
with the proprietor himself....'
1 Z. Cavltch, Business Organiza-
tions §L.04[1}; at 1-23 (Matthew

- Bender 2000). ‘Bushey's Automo-

tve Repalr has no legal existence

- apart from its owger, Bushey...."
~“Numerous decislons recognize
" Inthednsurance context the Ider-

tity of the sole proprletor with

-the trade name adopted by the

sole proprletor” [clting, inter alia,
O'Hanlon; supra; Gabreleib, supra;
Trombley, supra)2 = -

Based upon the foregolng, the
Bushey court held that “the hamed

insured (you?) was Bushey, an Indl-

vidual, and that the trade name was
nothing move than the name under
which he chose to do business as
an individusl.” Accordingly, cover-
agewas afforded under the policy
to his 'daughter, withi whom he
resided at the time of the accldent,

In Stoddard v. Citizens Ins., 249
Mich. App. 457 (Ct. of Appeals
Mich. 2002), a ‘cla!m for unin-
sured motorist coverage under
plaintlil’s husband's commercial
auto policy, which tdentlfied the
“named Insured" as “Stoddard's
Law Shapers, Tim Stoddard, DBA,"
asole proprietorship, thé court, cit-
Ing and relying upon Bushey, supra,
stated that “Even though the policy
ls a commerclal automobile policy
Issued to & sole proprietorship, we
conclude that the policy language
defining an insured ‘as a 'famlly
member’ {s applicable and oper-
ates to provide coverage to plain-
tlif. ‘Under Michlgan law, the term
“indlvidual” is recognlzed as des-
ignating a natural person and not
including businéss entities such as
corporatlons,’ [cltation omitted),"
‘The court also observed that “even
li defendant's polley language were
viewed as amblguous, the provi-
slons must be read In favor of the
Insured. The polley must thus be
Interpreted to include plaintlfi, a
famnily member, in the definition of
an fnsured.”

New York Cases

New York law similarly recog-
nizes that a trade name has no
separate legal iexistence and is
without capacity or status to sue ar

be sued. See fif 7 Milby; 2003 Bankr
TR
N

72368 @15 Bankruptey Court,
BNY 20033 Litfle SteppeAround-

= the.Cornel 0. Cdrl, 80 Misc.2d 717,
718 (County Ct, Rocldand Co. 1975),
Marderv. Betty s Beauty Shoppe, 38
Misc.2d 687 (App. Term, 2d Dept.
1962). Althéugh we havenot been
able to locate a New York cese
directly on point Invelving an tnsur-
ance policy Issued in the name of
a lrade name, In our opinion, the
New York-courts would be most
{Ikely to follow the lead of the out-
of-state cases clted above, and
held that coverage was avatlable
for individuals and thelr resident :
relatives thereurider. :

dtersariinirr @ B4ttt
| *

- 1. See'Dachs, Norman and Dachs, Jona- .
than, “Individual Coverage Under Corpo-
rate, Partnership, LLC and dfb/a Pollcies,”
NYLZ, July 18, 2014, p. 3, oLl e o

2. See also, Duval 1 Midwest Auto City,
425 F.Supp. 1381, 1387 (D, Neb, 1977), afi'd,
STB F2d 721 (Bth Clr-197 {"The designa-

tlen *d/bfe™ means “dolng business as® but

+ Is merely descriptive of the parson or cor-
poration who does business, under some
other fame, Doing bisiness undéf ancther
name doeg tiot create an entity distihet froun
the person aperating the business"); Pinker-
fon’s u Superior Court of Orunge Cotingy, 19
Ca. App. 4th 1342, 57 Ca. Rptr2d 356, 360 |
(1996) ("Use.of a Betitlous name dies not
Create g separale lagal entity”); Providence
Washington Ins. U, Valley Forge ins’, 42 Cal,
AppAth 1194,-50 Cal, App. th 1104 (1896)
(“Ehe business name Js a Actlon, and z0 too
Is any Implication that the business | alégal
entlty separale from Its owner™; Chmlelews-
Al'd Ama, 218 Con, 646, 8S01AD101, 113
(1990) ("We alsp agree that ‘one,who dper-
8tes a business under a Irade name Is nonie
theless an Individual Insured under & pollcy
lasued In that trade name™; Georgentas
Country Mut. Ins., 212 I, App.2d 1, 156 IL
App. 311 (1991) (“The unidversel rule f3 that
the scle proprielor is persanally responsh
ble for the activities of the business™); Can-
son u Doekson Gross, 372 N.W.2d 902, 305
(N.D. 1985) (“A sole propietorship which Is
conducted under a trade name s not a, sepa-
rate legal entity”); Recalde v, /1T Hartford,
254 Va. 501, 492 SE 24 435, 438 (1993 ("The
welght of authority In other Jurisdictions
has applied thé concept that the tpdividual
owner &nd the propsletorship are & single
eatlly In Insurance contexts"™).

3, See also, Refnbolt && Gldor 145 Ohlo
App.3d 661, 767 N.E.2d 1197 (2001) {“Ines-
much as Obfo law does nat recognize a sole
proprielovshlp ‘as .a separate legal entity,
but as 8 single Individiiat, fo ambligulty arls.
és when the declaratitn page Is read In con-
Junction with the provisions contemplating
coverage for an Indlvidual); Rejnbolt u
Massey, 2002 WL 1803068 (Dhlo Ct. App.
2002) ("The Reinboit v, Gloor holding was
predicated upon the conclusion that where
a named isured does buslneds as some
other fiame, that business nameé does ot
take on a separale Jugal Identity but rather
remaing synonymous with the sole propri-
clor. When an insurance contract states
Usat the named Insured {s John Smith d.b.a
Smiths, the 'd.b.a’ operates only 1o further
Identlfy John Smith. Thus, an ambiguity
does not arise where an Insured Is defined
a3 'you,"), .
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INSURANCE LAW

‘Use or Operation’ and ‘Da
Invites Rescue’ Doctrine

ne of the principles of

law that readers of this

colufiin may remember

learning in law school,

but probably thought
they would never see or use In
practice, is the "danger Invites
rescue” doctrine, Liability may be
Imposed in favor of a person who
voluntarlly places him or herself
In a perilous position to prevent
another person from Imminent life-
threatening perll against a party
who, “by his [or her] culpable act
has placed snother personin a
positiori of imminent perit which
livites a third persan, the rescutng
plainttff, to come to hls [or her]
ald." See Provenzo v. Sam, 23NY2d
256, 260 (1968); Flederbach v, Len-
nett, 65 AD3d 1011 (2d Dept. 2009),
As prosalcally described by Judge
Benjamin Cardozo in the Jandmark
case of Wagner v, International
Ry. Co., 232 N.Y. 176, 180 (1921),
“The wrong that impertls life s a
wrong to the Imperllled victim; it
!s a wrong also to his rescuer....
Thewrongdoer may not have fore-
seen the coming of a deliverer, He
Is accountable as i he had.” See
alsa N.Y. Patterti Jury Instructlons
(Civil), 2:13; 2241, - .

Although Initially thought to
apply to cases in which three (or
more) persons are involved, as
described above, the doctrine has
expanded over time to encompass
as wéll a'two-party situation, where
thé culpable party has placed
himself [or herself] In a perllous
position, which Invites rescue.
See Carney v. Buyeg, 271 App. Div,
338 (4th Dept. 1946), motion for
leave to appeal denled, 296 N.Y.
1056 (1947); Talbert v, Tatbert, 22
Misc.2d 782 (Sup. Ct. Schenectady
Co. 1960). ’

Recent case law has made clear
that the “danger Invites rescue”
doctrine [s allve and well In New
York—at least In the context of
supplementary uninsuredfunder-
Insured motorist (SUM) coverage
and the critlcal Issue of whether
It can bé sald that an Injury to a

PEYET Y THCY I
eAra a2 T

JBRNTHEN & DA S Is o Barmerar
Shayne, Dachs, Saudr & Dachs, If Mine-
Als

Jonathan A.

Dachs

rescuer arose out of the ownérship,
ma{ntenance or use of a motor
vehicle, :

Kesick’

In Kesich v. New York Central
Mutual Fire Ins, Co., 106 AD3d 1219
(3d Dept. 2013), the plalntiff, Kevin
Kesick, a state trooper, licensed
registered nurse and paramedic,
responded to a “911" call for assis-
tance following a two-vehicle accl-
dent that occurred when a vehicle
owned by Joseph Prindle strucka

Recent case law has made
clear that the 'danger
Invites rescue'doctrine

Is alive and well in the
context of supplementary
uninsured/underinsured
motorist (SUM} coverage.

vehicle owned by Ralph Wllilams
from hehind, causing Williams'
vehlcle to flip over. When Kesick
arrived at the scene, Witllams was
trapped Inside his vehicle and com-
plained of pain in the chest, hip
and neck. Once the fire department
arrived and removed the roof of the
vehicle with the Jaws of Life, Kesick
entered thevehicle and stabilized
Willlams® neck.

While Kesick and two other
individuals were lifting Willlams
out of the vehiclé, Kesick Injured
his right shoulder. Keslck sued
Willlams and Prindle. The actlon
agalnst Willlams was dismissed
based upon the absence of his
negligence, and Prindle settled the
claim agalnst him for the $25,000
lirnit 81 his SutSinobild (nsiratics’

policy. Kesick then sofight SUM

benefits under a policy he held with

WMacir Vaule Mambend Rliboal RSO O

nger

but that insurer denled coverage
on the ground, Inter alla, that Kes-
ick was not injured as a result of a
motor vehlcle accident,

After noting that “[SUM)] cov-
erage policles, such as the one at
Issue hereln, apply only when an
Insured’s Infuries are [proximately]
‘causet by an accldent arising out
of [the underinsured] motor vehi-
cle's ownershlp, malntenance or
use," the Appellate Divislon, Third
Department, ruled that there were
questlons of fact as to whether or
not Keslck's injury was caused by
the use of Prindle’s underinsured
vehlcle. It rejected NYCM's view
that the Insured’s Injuries must be
directly caused by an accident that
arose out of the use of a vehicle
and its related assertion that the
“accldent” In this case occurred
only at the tlme of Keslck's injury.

Construlng the language of the
policy liberally, and resolving ambl-
gultles in favor of the Insured, the
court concluded that the “use”
of the underinsured vehlcle was
Prindie's negligent operation of
his ¥ehicle, and the “accident”
occurred when he collided with
Willlams' vehlcle,

The court then noted that Kes-
ick Invoked the “danger invites res-
cue doctrine to establish the req-
ulsite causat connectlon between
the motor vehicle accident and his
Injuries. Keslck's claims that Wik
llams was Injured as a result of
the accident caused by Prindle’s
negligent operation of his vehicle
and that Kesick, the first responder
on the scene with medjeal train-
ing, was Injured In the process of
rescuing Willlams, were uncontro-
verted. Thus, the court held that
If the facts warranted application
of the “danger invites rescue” doc-
trine, Kesfek's injuries were not so
remote In elther time or space to
the use of Prindle's automabile as
to preclude a finding of proximate
cause as a matter of law.

As explained by the court,
“There Is no dispute that Prindle’s
negligent use of his vehicle directly
caused the accldent that led to Wil-
HaS AR SRich] fn turh, 14d 8"
plaintiif's intervention.” Cofistder:
Ing the dper question of the appli-

moakatliiee af dlem Halain nee -
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Invites rescue” doctrlne and llber-
" ally construing the provislons of

the SUM pollcy In Kesick's favor,

the appeliate court thus held that

the Suptemeé Court properly dented

NYCM's motion for summary Judg-

ment dismissing the complaint,

‘Encompass v, Rich’

Mbre recently, in Encompass
Indemnity v, Rich, 131 AD3d 476
{2d Dept, 2015), Kenneth Good-
man was driving his vehlele and
speeding when he lost control and
crashed [nto a utility pole. When
firefighter Kevin Rich's englne com-
pany responded to the scene of the
accldent, Goodman was trapped
Inside his vehicle, In order to
extract him ifom the vehicle, the
firefighters 1sed the Jaws of Life

duces the Injury [cltations omit-
ted). '[Tihe [vehicle] itself need
not be the proxiinate cause of the
Injury "but negllgence In the use
of the vehicle must be shown, and
that negligence must be a cause of
the Infury* [Id.]. 'To be a cause
of the Injury, the use of the motor
vehicle must be closely related to
thelnjury’ [1d.].' {T)he use of the
underinsured vehlele must be a
proximate cause of the Injurles
for which coverage Is sought' [cita-
tions omiltted)."

Like Kesick before him, Rich
Invoked the doctrine of *danger
Invites rescue” to establish that
Goodman's negligent use of th
underinsured vehicle proximately
caused his Injurles, The court held
that Encompass fafled to establish
that Rlch was not entitled to cover-
age under the SUM endorsement
because “[t]he evidence in the
record establishes that Good-
man's negilgent use of his vehicle

In‘Plerre v. Ol'shever; a case Involving abllity coverage,
the Second Department rejected the plaintiff's claim of
the éppllcablllty of the ‘danger Invites rescue’ doctrine, and
granted the Inltial driver's motlon for summary judgment.

to cut the vehicle’s roof, and Rich
and thrée other firefighters Hifted
the roof off of the vehicle. In the
procésg of dolng so, Rich sustained
infuries to.his right shoulder;
After recelving a settlerment
offer of the fullavailable imits of
Goodmian's ‘auto Instirance pollcy,
Rleh*sought eoverhge inder the
SUM endorsement contalned in his
own policy, Issued by Encompass.
Encompass denled covérage onthe
ground that Goodman's use of his
vehicle was not a proximate cause
of Rich's Injulles, and subsequently
soughit to stay arbltration on that
ground,” - -". . T :
Inreversing the Supreme Court's
grant of Enedmpass' petitidn for
a permanent stay of arbitration,
the Second Department noted
that "SUM endorsements provide
coverage only when the Injurles
are ‘caused by an accldent arfsing
out of such underinsured motor
vehlele's ownershlp, malntenance
oruse' (11 NYCRR 60-2.3(f][11); see
Matlerof Allstaie Ins. v, Reyes, 109
AD3d 468; Matter of Liberty Mur,
Fire Ins. Co, {Malatino), 75 AD3d
567, 968). Fnétbll‘sito b'g'ci?‘i'iél]d-
egeélrlq'delter?rn[n;l'hgw!}é‘lt Man
actidént’ardke aut of thEike of a
motor vehicle include whether the
accident ayose out of the Inherent
nature of the vehicle aid whether

the vehicle itself produces the Inju-

ry rather than merely contributes
to cause the condition which pro-

directly caused the accldent that
led to him belng trapped and in
obvious need of medleal atten-
tlon, which, in turn, led to Rich's
Intervention and resulting inju-
rles."” Specifically, the court held
that “It cannct be sald, as a matter
of law; that Goodman's negligent
use of hls vehicle was not a proxi-
mate cause of Rlch's Injuries under
the doctrine of danger Invites

. rescue,”

- It {s notable that in rendering

" Its declslon, the Encompass court

took pains todistingulsh an earlier
dectslon and order in a llabllity cov-
erage case~Zaccari v, Progressive
Northwestern Ins , 35 AD3d 597 (2d
Dept. 2006)—In which It found the
doctrine of "danger Invites rescue”
to belnapplicable based upon the
plaintiff rescuer's fallure of proof
as to the exact cause of his Injury
and when during the rescue the
Injury actually accurred.

In contrast, the proof profferad
by Rich, which includéd his affida-
vit, "described In detall the scene
of Goodman's accldent, Goodman's
physical condltlon {ollowing the
accldent, Ricl's actions at the accl-
dent scene, alid e exact tause of

Rich's Injury™ =

‘Plerre’ 1

Finally, and most rec:ent]y, in
Pierre v, Olshever, 137 AD3d 1243
(2d Dept, 2016), a case involving

Uzbllity coverage, the Appellate
Dlvision, Second Department,
rejected the plaintlff's claim of the
applicabllity of the ‘danger Invites
rescue’ doctrinie, and granted the
Initlal driver's motlon for summary
Judgment, i

While driving his car westbound
on the service lane of the Long
Island Expressway, the defendant,
Joseph Afuto, lost control while try-
Ing to avold debrls in the roadway,
left the roadway, and struck a tree,
caustng thevehicle to fiip onto lts
drlver's slde and come to a rest In
a portlon of the right travel lane,
Approximately 10 to 15 minutes
later, after Aluto had already exited
his vehicle, wallied to the opposlte
slde of the roadway, and stoodona

grassy area of the shoulder, plain- .

titf's decedent stopped his truck
In the right lane behind the Aluto
vehicle, exlted his truck, and began
walking In the Jeft lane toward the
overturned vehicle, at which point
he was struck by a vehicle traveling
In the leit lane, - :

In support of his motiot: for sum-
mary judgment, Aluto established,
vla evidentlary proof, that he was
“not negligent In causing the acci-
dent" invelving the decedent and
the other vehicle, and that his con-
duct “mefely furnished thie condt-
tion for the accident Involving the
decedent, and was niot a proximate
cause of the decedent's Injuries
and resulting death.” After noting
that nelther the plaintiff dor the
aowner and operator of the other

Vehlcle ralsed a triable tssiic of fact, -
' the court found that the "danger.

invites rescue” doctrine was inap:

plicable because “There ls nothing
Inthe tecord to suggest that Aluto
was a culpable party who volun-
tarlly placed himself in imminent
life-threatenliig perll which Invited
rescue” - P B

Mareaver, although unstated by
the court, there was nothing about
the sltuation to suggest thit the
decedent could have reasonably
believed that Aluto was “actually at
risk of serlous Injury” or “in fmmi-
nent perll” at the time, or, even to
establish that the decedent was
actually intending to rescue Aluto,
rather than Just take a look at the
oddity of the upside down car, See
Tassone v, Johannemann, 232 AD2d
627 (2d Dept. 1996),

Conclusion

The distiﬁa‘tflaﬁé"drd&jgand
explanations oif&#éd In the above
clted cases provide the practitio-
ner with important advice about
how to establish a proper and valld
“danger Invites rescue” clalm In the
rare, but hot extinet, clrcumstances
In which it might apply.

——
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SUM Offsets: a Rare
Reversal of ‘Settled’ Law

ne of the more Inter-

esting, and significant,

Insurance law questions

that has been posed to

the courts in recent years
involves the issue of whether
an "SUM" carrier is entitled to
an offset or reduction in cover-
age for the amount(s) recetved
from non-motor vehicle tortfea-
sors, such as municipalities,
bars, andfor medical providers,
In addltion to amounts recelved
by the Insured/clatmant from the
motor vehicle tortieasor Involved
.n.the accident. Although the Int-
tlal decislons on that issue were
consistent In exparisively reading
the SUM endorsement to maximize

By o
Jonathan A,
Dachs .

Ity insurance or bond payments”
was Intended by the draiters of the
regulation to distingulsh recover-
les from parties responsible for
the use or operation of a motor

vehicle covered under a motor - -

vehicle llability policy from other,
nor-motor vehicle, tortfeasors,
such as, for example, Dram Shop
defendants (bar's), munlclpalities
responsible for a defective traffic

the number of potentlal olizets or
reduttions in the SUM insurer's
policy Umits (thereby minim!zing
the SUM coverage), a more recent

decision bythe Appéilate Divislon, -

Second Department, In which that
court, In a rare move, effectively
overruled an earlier holding, has
created a division of authority that
leaves the question somewhat
“unsettled.”

- Pertinent Policy Provisions

The3upplementary Uninsured/
Underinsured Motorists (SUM)
Endorsement—New York! pre-
scribed by the Insurancé Depart-
ment In 1993 as part of Regulation
35-D,? provides In Its “Maximum

- SUM Payments" Condition (Con-
ditlon 6), that “Regardless of the
number. of Insureds, our maxi-
mum payment under this SUM
endorsemnent shall be the differ-
ence between: (8) the SUM Himlts
[stated In the Declarations] and
(b) the motor vehicte bodily injury
liability insurance or bond pay-
ments recelved by the insured or
the insured’s legal representative,
from or on behalf of all persons that
may be legally liable for the bodily
injury sustained by the Insured
[emphasis added]."

That the speclfic reference to
“motor vehicle bodlly injury labil-

JONATHAN A. DACHS Is a partner at
Shayne, Dachs, Sauer & Dachs, In Mlne-

gl o, e e

X
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light or stop sign, or doctors who
committed medical malpractlce, Is
apparent from the change in lan-
guagenoted above, It Is alsé appar-

While the state of the law
appeared well-settled fol-
lowing ‘Welss'and ‘Redeye;
another similar case was
winding Its way to the
Second Department.

ent from the numerous examples
of SUM coverage set forth in the
regulation and required to be set
forth In written notlces to new
and renewal insureds in order to
“lllustrate the proper application
of SUM coverage,™ all of which

deplct and demonstrate recov-

erles by the claimant from “the
negligent owner or operator of
the other motor vehicle” or the
“other motor vehicle owner or
operator™

While it appears clear from the
above that only motor vehlcie
bodily injury Insurance policles
recetved by the Insured are to be
considered when arriving at the
maximum amount available to the
clalmant, there!s another provision
In the same prescribed Endorse-
ment, which, at least according to
some, clouds the fssue. -

Condition 11, titled "Non- Dupli—
catlon," provides In pertlnent part,
as fol]cnys

Pt e iead

o R

“This SUM coverage shall not
duplicate any of the following

L

® Anysmgliﬂ_t;.img.rsd_- ,
‘as bodily injury damages
from sources other than motor
vehicle bodily infury lability
insurance policies or bonds”
[emphasis added].

‘Welss v, Trl-State Consumer’
'The first major case to deal with

6 and Conditlon 11 of the SUM
' endorsement was Weiss v. Tri-State
Consumer Ins. Co., 98 AD.3d 1107,
- 951 N.Y.5.2d 191 (2d Dept. 2012).
: __There, a vehicle owned and oper-
ated by Anton Goldenberg was
: struglcby avehicle owned by Chrls-
{opher McGibbon and operated by
Michael McGibbon, an ofi-duty New
York City police officer, who was
intoxicated. Goldenberg and his

- ~wife;afront-seat passenger, as well --

as Michael MeGlbbon, sustalned
fatal infurles in the accident, The
MeGlbbon vehlcle was Insured by
State Farm, with lability limits of
$50,000/$100,000. The Goldenberg
vehicle was insured by Tri-State,

with lability and SUM lmilts of
$250,000/$500,000, !

The lawsuit brought against the
MtGibbons (negligence), as well
as a bar and diner that served
Michael McGibbon aleohollc bev-
erages prior to the accldent (Dram
Shop liability), was settled, with
Tri-State's consent, for a total of
$355,000 settlement, censisting of
the full $100,000 on the State Farm/
MeGlbbon pollcy, plus $§255,000
from the Dram Shop defendants,
-Plalntlffs' subsequent demand
that Trl-State tender the $400,000
InSUM caverage avallable (e, the
$500,000 per accldent lirnit less the
$100,000 received from the motor
vehicle tortfeasor [McGibbon])
was rejected by Tri-State on the
basls that, pursuant to the Non-
Dupllcation provislon of its SUM
endorsement, any settlement
money obtained from the Dram
Shop defendants should be used
to reduce Its coverage, which
in this case, would reduce the
.$500,000 avallable SUM coverageto

r 5145 ggma,u.um J:m’“' oMY r—pagﬂ
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Both parties moved far sum- ..
mary judgment in thelr lavor,-
Plalntifis argued, Inter alla, that the -
SUM endorsement, as a whole, was
clear In Its Intentlon to consider

onlymotor vehicletnsurance In the
cliset/reduction In coverage calcu-
lus, and that the Non-Duplicatlon
provislon, and Tyl-State's interpre-

tatlon thereof, did not warrant an -
offset or reductlion [or the sums-
recelved from the non-motor vehi-

cle defendants,

Trl-State, on the other hand,
although effectlvely conceding
that i the platntiifs had elected not

to pursue thelr Dram Shop actlon

they would have been entitied to
seek the full $400,000 In SUM cov-
erage, argued that the Non-Dupll-

catlon provislon “clearly applies '

to the Dram Shop settlement pro-
ceeds Inasmuch as the settlement
compensates plaintlifs for the same

bodily Injury damages lor which -

the SUM coverage Is sought,” and
that provision had never been held
to be vague, ambiguous, cr in con-
fllct with any other provision of the
endorsement,”

Justlee Bert A, Bunyan, of the
Supreme Court, Kings County, held
In favor of plaintlffs and agalnst Tri-
State, finding, as pertinent hereto,
that “nothing within the ofiset pro-
viston of the endorsement (l.e.,
paragraph 6 of the Conditlons)
Indicates that proceeds from a
Dram Shop lawsult will oflset the
SUM coverage."

Notably, in what, as witl be seen,
would turh out to be a prescient
statement, Justice Bunyan noted
that "allowlng Plaintiffs to retain
the Dram Shop settlement without
reducing the SUM llmit by a ltke
amount will not result in a duplt-
cate recovery or windfall for Plaln-
tilfs, In this regard, Plaintiifs must
stlll prove damages before tapping
into the $400,000 In avallable SUM
coverage. As it Is, given the under-
lying clreumstances of this matter,
It may wel be that the damages
are ultimately found to exceed the
comblned vatue of the SUM cover-
age, the Dram Shop settlement, and
the $100,000 settlement pald by the
olfendlng vehicles' carrler”

Accordingly, Justice Bunyan
granted plainlif{s' motion for
summary Judgment to the extent
of determining that the avallable
SUM coverage was $400,000, ~

.On Tri-State's appeal, the Sec-
onid Depd¥tment reversed Justice
Bunyan's order, and held that the
amount of avallable SUM coverage
was limited to $145,000 because
the amount payable under the SUM
endorsement was subject, by vir-
tue of the Non-Dupilcation provi-
slon, toreduction for the amounts
recévered from the Dram Shop
defendants. The court held that the

Dram Shop recovery constituted an
“amount recovered as bodlly injury
damages from sources other than
mator vehicle bodily injury llabllity
{nsurance policies or bpnds” under
Conditlon 11(e), which does not
allow duptichte recovery of such
damages. .

The court further noted that
plainiif{s were “not penallzed” by
the reduction of the amount pay-
able under the SUM endorsement *
by the $255,000 recelved from the
Dram Shop defendants “since they
jecelved the maximuim amount for
which they are covered under the
SUM endorsement” (Le., $500,000):
$100,000 from the McGibbons'
policy, $255,000 from or on behall
of thie Dram Shop defendants, and
£145; 0[}0 [from Tri- State

i

'Redeye v, Progressive

* Three years after, Weiss, supra,
was declded by the Second Depart-
ment, the case of Redeye v. Progres-
sive Ins, Co.,, 133 A.D. 3d 1261, 19
NY.5.3d 645 (4th Dept’ 2015), Iv.

. to appeal deniled, 26 N.Y.3d 918, 26

N.Y.5,3d 764 (2016), was presented
as a "matter of first Impresslon” to
the Fourth Department. Although
plaintlif’s counsel thereln acknowl-
edged that the Issue presented had,
In fact, beeri decided by the Sec-
ond Department In Weiss, supra,
he argued that "the Welss court
wrongly declded the Issue.,.,
Plalnt!ff, Daniel Redeye, was

" a pedestrian struck by a motor

vehicle ownid and operated by
Andrew . Hoffrnan, an atleged
drunken driver, who colllded with’
aparked car and hounced off into
plaintiff (and two other pedes-
trlans), Hoffman was Insured by
GEICO, with bodily Injury Uability
lmits of $25,000/$50,000. Plalntlff
had hls own motor vehlcle Insur-
ance policy with Progressive, with
bodily Injury and SUM Umits of
$50,000/$100,000.

As a result of this accident,
plaint!ff commenced an actlon
agalnst Holtman for negligence, and
egalnst the Cold Spring Volunteer
Fire Department for negligence and
Dram Shop law violations, for hav-
Ing served aleohol to Heftman prior
to the aceldent, During the course
of that litigation, GEICO offered its
entire per accldent policy mit of
$50,000 to plaintlif and the other
two pedestrlans Injured as a result
of Holfman's negligence—to be
equally divided emong them (l.¢,,
$16,666.66 each). In addition, Selec-
tivé Insurance Co., Cold Spring's
commerclal general insurer, oifered
$170,000 to plaintiff to settle the
case against Cold Spring,

Plalntiff recelved Progréssive's
consent to both settlements, and
then proceeded to {lle an SUM
claim with Progressive for the
amount of $33,333.34, reflecting
the diiference between the $50,000
In SUM coverage he purchased



and the $16,666.G66 he recelved as
payment from the motor vehicle
policy covering the motor vehicle
tortfeasor. ;

Progressive denled any abliga-
tlon to compensaté plantif under
its 3UM endorsement becaqse.
pursuanf to the Non-Duplicution
provisten of its SUM endorsemiént,
and conslstent with Welss, supra, It
was entitled to an offset or reduc- -
* tlon in coverage for not only the
$16,666.66 plalntlif recelved ifom
GEICO, but also the $170,000 he
recelved from Selectlve—whlch
effectively reduced the avaliable ,
SUM ‘coverage to zera,

In- opposing Progresslve's
motlon for sumitary Jidgment
dismlissing plaintlff’s .complain. .
to recover SUM beneflts'In the'™”,
amount of $33,333 34, pfalntiﬂ

from the non-motor vehicle llabll-
ity polley payment because he
was not fully compensated,” and,
therelare, the moving defendant
did not establlsh that there was
any duptlcatlon of the amounts
plaindff "already recovered or what
he would be énttled to."

« Inaffirming the Supreme Court's
dec!ston, the Fourth Department
pointed to the Non-Duplleation
provislon, and held that "Here,
the payment plalntlif recelved
from the-llre company's Insurer
was for bodily injury damages,
and thus the amount of SUM
benefits available to plaintlif was
propérly reduced by that amount
[clting Wel’fs, supra), * The court
. further held that the policy was nat
amb!guou$, #ndthat Condition 11
did not conflict with Condltlon 6,

asserted many of the gatne argu- ./ not[ng that Condltion 6 does riot

ments as did thé plaintlifin Weiss, -
and argued that Weiss, wh[ch hé

“state that the ditierence between
“the SUM llmit and nny payments

‘.-_..' .
.-_'_ [

The Seco*rd Department In Sherlock’noted that"The key
to a proper unde star;d'ng of Condition 11isthe recogni-
tion that ‘shall not duplicate’ls not aimed at preventing -

“an insured from seeking full compensanon by combining

- partial recoveries frorm several tortfeasors, but at preventlng
double recoveries far thelr bodlly Injurfes”

conceded was "dlrectly on point."
was "wrongly decided” by the Sec-
ond Depertment, and should not
be followed In the Fourth Depart-
ment; © ¢

‘The Supreme Court, Erle County
(O'Ponnell, 1.), I rellance upon

FWeiss, ruled In favor of Progres shve -

and dismissed plaintlit's complaint

on the ground that "Under thé clear -

terms of the SUM erido¥sément,
thi Plaintiif's receipt of the Dram
Shop recovery reducés, by that
same $170,000, the amount pay-
able under the SUM endorsement,"

It is Interesting to note that on
his appeal, plaintilf, in additlon to -

repeating the argumnents meritloried
above, also argued, altefnatively,
that even assuming, arguendo, that
Cond!tion 11 applied and provided
for a further reductlon of the SUM
policy limits, “the Defendant did
not meet Its burden of proving a
dupllcatlan of benefits.” Speclfical-
ly, plaint!ff argued that “The value
of the Plalntli{'s {njuries would be
well In excess of the settlement
he recelved In his uaderlylng case
which was a compromised settle-
ment given the Inherent difficulties
in ultimately provlngn dram shop
actlom,* ¥ 1= 5t

PlaintHi furthey argued that
"[t]he settlement recelved by the
Plaintiff did not fully compensate
him for the value of his Injurles
or the dliferent types of damages
claimed. Consequently, In this case,

the Plaintill's <laim for SUM ben- °

efits would not, In fact, duplicate
the amount ho nlréady recelved

recelved from a motor vehicle
bodlly injury llabitity policy Is "the”
SUM payment that s to be glven
to the plalntiil, but, rathér, that the

" difference is the "maimum"” pay-

mént, “which the average Insured
would understand to mean that it
could be further reduced.”.

* ARare Reversal:'Sherlock’

While the- state of the law
appeared well-settled following
Welss and Redeye, supra, dnother
similar case was winding its way to
the Second Department at around

" the same time that Redeye was pro-

ceeding to the Fourth Department.

In Goverament Employees Ins.
Co. v. Sherlock, . ADJd__, 32
N.Y.5.3d 635 (2d Dept 2016). the
claimant's decedent was operating
his GEICO-Insured vehicle when It
was struck head-on at a high rate
of speed by a vehlcle owned and
operated by Jose Maldenado,
which was Insured by New York
Central Mutual Ins. Co. At the
time of the accldent, the Maldo-
nade vehlcle was belng fallowed
by an Old Brookviile poltee officer,
who had cbserved him speeding

The Maldonadd®enele ¥arrica

bodily Infury lability coverage of
$25,000/$50,000, which expanded
to $50,000/$100,000 in the case of
death. The decedent's velilcle car-
tled bodlly (njury and SUM limits
of $250,000/$500,000.

New York Central pald its entire
$50,000 limit to settle the actlon
agalnst Maldonado, U.S. Spectalty

LT DN B



Ins. Co., the Insurer for the Village
of Old Brocloville and other municl-
pal defendants, pald $425,000 fram
its public risk professional policy
to settle the action agalnst Its
insureds. Presumably, these settle-
ments were reached wlth GEICO s
consent, -

Subsequent!y. the estate repre-
sentative flled a clalm with GEICO
for $200,000 In SUM benefits (rep-
resenting its $250,000 SUM Limlts
less the §50,000 received from the
tortfeasor's Insurer), In response,
GEICO petitioned to stay arbitra-
tlon an the ground that, pursuant
to Wefss, the $425,000 recelved
from or on behalf of the munfel-
pal defendants must be taken Into
account and includad In the off-
set or reductlon in coverage, and,
therefore, its-SUM pollcy limits
were reduced to zero:. . © ¢
* Inopposition to GEICO's Petition
to Stay, the claimants.contended
that rather thati permitting an
offset of SUM coverage, the Non-
Duplication provision ensures that
the policyholder does not recelve
duplicative recovery, and that to
the extent that Welss holds other-
wise, It should be overruled.

The Supreme Court, Nassau
County (Feinman, l.), granted
GEICO's Petitlon and Issued a
permanent stay on the ground that

under Welss, the payment by the |

public risk policy reduced the SUM
coverageto zero, Indeed, the court
stated that “the Welss declsion con-
trols, Is applicabie and under the
déctrine of stare decisls ahall be
followed,”

Undaunted by the severe cha.l-
lenge Imposed by the doctrine of
stare decls!s, the clalmauts boldly
took an appeal from this declston
in order to test “whether Welss o,
Tri-State Consurmers Ins, Co., should
be overruled and whether the Non-
Duplication Condition alléws far an
offset of coverage.”

One of the major arguments
made by clalmants was that “the
proof at the Sherlock arbitration
will be that the pecunlary dam-
ages for loss of financlal support,
loss of household services and
loss of nurture and guldance
suffered by the clalmants...far
exceed the $425,000.00 pald by
the municltpal Defendants. From
the Appeliant's view, the total
coverage here Is waefully inad-
equate. There will he no duplica-
tion, In any cvent, it will be the
arbitrator's role to determine the
totallty of the damages.” '

Cl mants also argued tliat the
' 'le&STatib urpose of SUM cover-
age supporis a ruling that paymerit
from non-motor vehlcle bodlly
injury llabllity Insurance should
not cifset coverage, end that the
Legislature's intent was to provide
an Insured with as much coverage
as he or she provided to other
motorists, As the court summa-
ized the clalmant’s argument, “In

"essence, [the clalment] contends

that the purpose of Conditlon
11(e) is to prevent Insureds from
recelving more in compensatlon
than they have suffered In injury;
it 1s not intended to prevent an
Insured from, obtainlng benellts
that would bring them closer to
full compensatlon for the injurles
that they prove they have suffered,
[Claimant] contends that Weisswas
wrongiy declded to the extent that
it holds otherwise.". .

In a declslon handed down on
June 8, 2016, the Second Depart-
ment, notwithstanding its earlier
Welss declston, réversed the order

rappealed from by claimants and

denfed GEICD's Petitlon to Stay
Arbitration, The court noted that
“The key td-a proper understand-
ing of Condltlon 11 Is the recog-
nitlon that ‘shall not displicate' 1s
not almed at preventing an Insured
from seeking full compensation
by combining partial recovetles
{rom several tortfeasors, but at
preventing double recoveries !or
thelr bodllly injuries,”

. The court further noted that the
clelmant alleged In her request for
arbitration that the bodily Injury
damages were “In the mililons of
dollars," and that presumably, If the
motor vehlcle defendant's policy
had contained the same $250,000
lability llmit 48 GEICO's policy,
claimant would have been able to
obtain $250,000 {rom the motor
vehicle tortfeasor's insurer, plus the
$425,000 from the munlcipal defen-
da.nt 8 Insurer, Here, the clafmant

- seeks only through her SUM claim

“to be In the same posltlon she
would have been In had the Maldo-
nado defendants not beei undarin-
sured relative to the GEICO policy”

Finally, the court stated that “"to
the extent that Weiss can be Inter-
preted to require that the amount of
SUM coverage be reduced without
regard to the actual amount of bodi-
ly Injury damages sulfered, it should
no fonger be followed.” (Emphasls
added.) Accordingly, since the
full {actual) amount of the bodily
Injury dasmages had not yet been
determined, clalmant was allowed
to proceed to arbitration—the clear
Implleation belag that §f the dam-
ages are found to exceed £475,000,
she should beallowed to recover up
to $200,000 under the SUM policy.

Conclusion

As things now stand, and at
least until the Court of Appeals has
occaslon to spealk on this Issue,
or the Department of Financlal
Services mends Regulatidn 35 .D,
the answer to the questlen posed
at the beginning of the articie
depends upon the jurisdiction In
which it fs litigated.

LTI [ J-T. T TP T Ty

1. See 11 NYCRR §50-2.3 .
2.5e¢ 11 NYCRR EGD-Z.J. ot ie
3. See 11 NYVCRR §60-2.2(b)[1)-]4).
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Lines” (October, November 1998)

“Insurance Issues in Personal Injury Cases for the Experienced
Litigator” (May, June 2000) (Chairman/Speaker)
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(October 2011}
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NEW YORK STATE TRIAL LAWYERS INSTITUTE

"Automobile Liability and Insurance Coverage” (November
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"Uninsured and Underinsured Motorist Coverage” (January
1994)

"Uninsured Motorist Practice” (February 1995)

"Automobile Insurance 1996" (January 1996)
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"Automobile Insurance 1996" (April 1996)

"Automobile Insurance 1997" (February 1997)

“Automobile Insurance Update for 1997-1998" (December
1997)

“A Practical Guide to the Practice of Law” (February 1998)
"Auto Insurance Issues” (August 1999)

“Auto Insurance Issues” (August 2000)

“Auto Insurance Issues” (August 2001)

“Auto Insurance Issues” (August 2002)

“Decisions 2002" (Insurance Law)} (September 2002)

“Auto nsurance Issues in the Year 2003" (August 2003)
“Decisions 2003" (October 2003)
‘Decisions 2004" (October 2004)

“Auto Insurance Issues 2005" (June 2005)

‘Decisions 2005" (September 2005)

‘Decisions 2006" (October and Novernber 2006)

“Decisions 2007" (September and October 2007)

“Decisions 2008" (September and October 2008)

"Decisions 2009" (September and October 2009)

*Decisions 2010" (November 2010)

‘Decisions 2011" (September and November 2011)

"Decisions 2012" (September, October and December 2012)

“Decisions 2013" (October and November 2013)
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“Decisions 2014" (September, October and November 2014)

“Decisions 2015" (September 2015, October 2015, and
November 2015)

“Decisions 2018" (September, October, and November 2018)

NASSAU COUNTY BAR ASSOCIATION/NASSAU ACADEMY OF LAW

"Modern Legal Research and Writing Techniques” (January
1989)

"Uninsured and Underinsured Motorist Coverage" (May 1992)

"Uninsured/Underinsured Motorist Coverage — The New ‘SUM'
Requlation” (March 1993}

"Regulation 35-D (SUM) and No-Fault Managed Care
Requlations” (Chairman/Moderator) (November 1994)

"Insurance Fraud" (Chairman/Moderator) (December 1995}

“Automobile Insurance Law Update” (Chairman/Speaker)
(February 1998)

“Automobile Insurance Law Update 1999" (Chairman/Speaker)
(March 1999)

Automobile Insurance Law Update 2000" (Chairman/Speaker)
(March 2000)

“Automobile Insurance Law Update 2001" (Chairman/Speaker)
(March 2001)

“Effective L.egal Writing and Presentation of Arguments to the
Court” (Chairman/Speaker) (February 2002)

“Auto Insurance Law Update 2002" (Chairman/Speaker) (May
2002)

“Auto Insurance Law Update 2003" (Moderator/Speaker)
(March 2003)

“Auto Insurance Law Update 2004" (Moderator/Speaker) (May
2004)



"Auto Insurance Law Update 2005" (Moderator/Speaker) (April
2005)

“‘Auto Insurance Law Update 2006" (Moderator/Speaker) (May
2006)

‘Auto Insurance Law Update 2007" (Moderator/Speaker) (May
2007)

"Auto Insurance Law Update 2008" (Moderator/Speaker)
{March 2008)

‘Insurance Law Update 2009" (Moderator/Speaker) (March
2009)

"Auto Insurance: Is It Working for You?" Sid Jacobson JCC
(November 2009)

“Insurance Law Update 2010" (Moderator/Speaker){April 2010)
“Insurance Law Update 2011" (Moderator/Speaker){June 2011)

“Ingsurance Law Update 2012" (Moderator/Speaker) (June
2012)

Ansurance Law Update 2013" (Moderator/Speaker) (April 2013)

“Insurance Law Update 2014" (Moderator/Speaker) (June 2014)

“Insurance Law Update 2015" (Moderator/Speaker} (October
2015)

“Insurance Law Update 2016" (Moderator/Speaker) (November
2016)

SUFFOLK COUNTY BAR ASSOCIATION/SUFFOLK ACADEMY OF LAW

"Second Annual Automobile Liability Update: No-Fault,

Uninsured and Underinsured Motorist Coverage” (January
1993)

"Third_Annual Automobile Liability Update: Uninsured and

Underinsured Motorist Insurance" (January 1994)
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"Fourth Annual Automobile Liability Update: Uninsured and

Underinsured Motorist Insurance” (January 1995)

"Fifth Annual Automobile Liability Update: Uninsured and

Underinsured Motorist Insurance” (January 1996}

"Sixth Annual Automobile Liability Update: Uninsured and
Underinsured Motorist Insurance (January 1997)

“Seventh Annual Automobile Liability Update: SUM Coverage”
(January 1998)

“Elghth Annual Automobile Liability Update; SUM Coverage”
{January 1999)

“Ninth Annual Automobile Liability Update: SUM Coverage”
(February 2000)

"Tenth Annual Automobile Liability Update: SUM Coverage”
(March 2001)

“Eleventh Annual Automobile Liability Update; SUM Coverage”
(April 2002)

"Twelfth Annual Automobite Liability Update: SUM Coverage”
(March 2003)

“Thiteenth Annual Automobile Liability Update: SUM
Coverage” (April 2004)

‘Fourteenth  Annual _Automobile Liability _Update: SUM
Coverage” {(May 2005)

“Sixteenth Annual Automobile Liability Update: SUM
Coverage” (May 2007)

“‘Seventeenth Annual Automobile Liability Update: SUM
Coverage” (June 2008)

“Eighteenth Annual Automobile Liability Update: SUM
Coverage” (June 2009)

“Nineteenth Annual Automobile Liability Update: SUM
Coverage” (June 2010)
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‘Twentieth Annual Automobile Liability Update: SUM Coverage”
(May 2011) :

“Twenty-First Annual Automobile Liability Update: SUM
Coverage” (June 2012)

“Twenty-Second Annual Automobile Liability Update: SUM
Coverage” (June 2013)

“Twenty-Third Annual Automobile Liabllity Update: SUM
Coverage” (June 2014)

"Twenty-Fourth Annual_Automobile Liability Update: SUM
Coverage” (November 2015)

“Twenty-Fifth Annual Automobile Liability Update: SUM
Coverage (November 20186)

BROOKLYN BAR ASSOCIATION

"Underinsured Motorist Coverage” (March 1994)

QUEENS BAR ASSOCIATION

“‘Advanced Insurance Issues — SUM Coverage” (March 2000)

‘Automobile [nsurance Update” (St. John's Law School)
{October 2001)

“Litigation of Uninsured/Underinsured/SUM Claims”
(November 2003)

“Litigation of Uninsured/Underinsured/SUM Claims”

(November 2004)

“UMISUM Update — Ask the Experts (With Norman H. Dachs)
{December 2005)

“‘UMISUM Update” (February 2007)
‘UM/ISUM Seminar” (December 2007)
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ST. JOHN'S LAW SCHOOL

"No-Fault, Uninsured and Underinsured Motorist Insurance”
{October 1993)

AMERICAN ARBITRATION ASSOCIATION

"Uninsured and Underinsured Motorist Coverage" (November
1990)

*SUM Seminar” (October 1999)

NATIONAL BUSINESS INSTITUTE

“Uninsured and Underinsured Motorist Law in New York", Long
Island (May 2003)

“Uninsured and Underinsured Motorist Law in New York”,
Manhattan (February 2004)

"Uninsured and_Underinsured Motorist Law _in_New York",
Brooklyn (February 2004)

“Litigating the Uninsured & Underinsured Motorist Claim”, Long
Island (May 2008)

“Seftling  Uninsured & Underinsured Motorist Claims”,
Manhattan (July 2008)

MAPFRE INSURANCE COMPANY

“New York Legal Seminar” - Uninsured and Underinsured
Motorist Law and Practice (September 2013)

NEW YORK CENTRAL MUTUAL INSURANCE COMPANY

"Uninsured and Underinsured Motorist Coverage” (June 1991)
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JOURNALS

NATIONWIDE INSURANCE COMPANY
“SUM Coverage Issues — Claims Handling” (September 1997}

“Disclaimers and Cancellations” (April 1999)

HARTFORD INSURANCE COMPANY

"Handling UM and SUM Claims” (May 2003)

GENERAL CASUALTY INSURANCE COMPANY

Litigation of UM/SUM Claims” (June 2005)

Author, “New York Uninsured and Underinsured Motorist Law &
Practice.” (LexisNexis/Matthew Bender, 2016) (518 pp.)
(Supplemented annually)

Author, "Uninsured and Underinsured Motorist Protection," 2

New Appleman New York Insurance Law (LexisNexis), Chapter
28 (348 pp.) (Supplemented bi-annually)

Author, "Uninsured Motorist (UM), Underinsured Motorist (UIM)
and Supplementary Uninsured Motorist (SUM) Coverage in New

York -- Pre and Post Requlation 35-D." Weitz on Autormobile

Litigation: The No-Fault Handbook (Harvey Weitz and Richard
Ancowitz, Eds., New York State Trial Lawyers Institute)

Advisory Board/Editor, New York Motor Vehicle Accidents
(James Publishing)
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Co-Author, "Insurance and No-Fault Law," regular featured
column in The New York Law Journal (September 1987 -
Present) (with Norman H. Dachs)

Contributor, Trial Lawyers Section Digest, New York State Bar
Association (1993 - Present)

Editor-in-Chief, New York Negligence Reporter (Matthew Bender
& Co., Inc.) (1989-1992)
ARTICLES

TRIAL LAWYERS QUARTERLY
(New York State Trial Lawyers Institute)

"Of Experts and Superheroes; Protecting the Secret Identity of
Medical Malpractice Experts” (Spring 1996)

"Back to the Future: Expanding Traditional Tort Concepts to
Reach Preconception Torts" (Fall 1994)

"The Application of Labor Law §240(1)" (Summer 1991)

NEW YORK STATE BAR JOURNAL.

"2014-2015 Review of UM/UIM/SUM Law and Practice - - Part
II” (May 2016)

“2014-2015 Review of UM/UIM/SUM Law and Practice - - Part
1" (March/April 2016}

"2013 Review of UM, UIM and SUM Law” (July-August 2014)

“2012 Review of UM, UIM and SUM Law" (July/August 2013)

*2011 Review of Uninsured, Underinsured and Suppiementary
Uninsured Motorist Insurance Law” (May 2012}

*2010 Review of Uninsured, Underinsured, and Supplementary
Uninsured Motorist Insurance Law” (May 2011)
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“2009 Review of Uninsured, Underinsured_and Supplementary
Uninsured Motorist Law” (July/August 2010)

2008 Insurance Law Update: Uninsured, Underinsured and
Supplementary Uninsured Motorist Law — Part II” (June 2009)

2008 Insurance Law Update: Uninsured, Underinsured and
Supplementary Uninsured Motorist Law — Part I" (May 2009)

“2007 Insurance Law Update: Uninsured, Underinsured and
Supplementary Uninsured Motorist Law — Part I’ (June 2008);

“2007 Insurance Law Update: Uninsured, Underinsured and

Supplementary Uninsured Motorist Law — Part II” (July/August
2008);

“Uninsured Motorist/Supplementary Uninsured and Underinsured
Motorist Update — Part I° (June 2007)

“‘Uninsured Motorist/Supplementary Uninsured and Underinsured
Motorist Update — Part 1I” (July-August 2007)

“2005 Update on Uninsured, Underinsured and Supplementary
Uninsured Motorist Law — Part " (June 2008)

“2005 Update on Uninsured, Underinsured and Supplementary
Uninsured Motorist Law — Part II" (July/August 2006)

2004 Case Update — Part II: Uninsured, Underinsured,
Supplementary Uninsured Motorist Law” (June 2005)

2004 Case Update — Part I: Uninsured, Underinsured,
Supplementary Uninsured Motorist Law” (May 2005)

2003 Update on Issues Affecting Accidents Involving Uninsured
and/or Underinsured Motorists" (May 2004)

“2002 Update on Issues Affecting Accidents Involving Uninsured
and/or Underinsured Motorists” (June 2003)

“A Review of Uninsured Motorist and Supplementary Uninsured
Motorist Cases Decided in 2001" (July/August 2002)
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“Actions By Courts and Legislature in 2000 Addressed Issues

Affecting Uninsured and Underinsured Drivers” (September
2001)

“Summing Up 1999 ‘SUM’ Decisions: Courts Provide New
Guidance on Coverage Issues for Motorists” (July/August 2000)

“Decisions in 1998 Clarified Issues_Affecting_Coverage for
Uninsured and Underinsured Motorists” (May/June 1999)

“Legislative and Case Law Developments in UM/UIM/SUM Law
-1997" (September/October 1998)

“Developments _in _Uninsured and Underinsured Motorist
Coverage” (September/October 1997)

"The Parts of the 'SUM": Uninsured and Underinsured Motorist
Coverage in 1995" (July/August 1996)

“Uninsured and Underinsured Motorist Cases in_ 1994"
{November 1995)

“Uninsured and Underinsured . . . But Not Underlitigated: 1993:
An Important Year for UM/UIM Coverage” (September/October

1994}

TRIAL LAWYERS SECTION DIGEST
(New York State Bar Association)

"The Continuing Shift Away From the 'Ne-Prejudice’ Rule"
(Spring 2007)

“The Contest of Multiple Tort Plaintiffs for Limited Insurance
Policy Proceeds: Pro-Rata Distribution or First Come, First

Served?” (December 1998)

"Of Experts and Superheroes: Protecting the Secret Identity of
Medical Malpractice Experts” (December 1995)

"Damages for Conscious Pain and Suffering Prior to Death”
(June-September 1893)
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"Damages for Conscious Pain and Suffering Prior to Death -- An
Update" (December 1993)

"Summing Up the Law of Summations" (September 1990)

NEW YORK STATE NO-FAULT/SUM ARBITRATION REPORTER
(American Arbitration Association)

"Proof of a Valid Cancellation in Uninsured Motorist Arbitrations"
(September 1996)
PROFESSIONAL INSURANCE AGENTS MAGAZINE

"SUM Regulations Redux" (September 1992)

UNITY

"Chiropractors and the Law -- The No-Fault ‘Serious Injury’
Threshold" {(August 1984)

NEW YORK NEGLIGENCE REPORTER

"The Police Officer Rule: Catching_The Policeman in the
Fireman's Net” (October 1990)

"Preconception Tort Actions: Are They Viable or Inconceivable?"
(August, September 1990)

"For Whom_the Doorman_Toils; Service of Process Upon

Doormen, Concierges and Other Defenders of the Dwelling
Place" (June 1990)

"Lex, Spies & Videotapes" (February 1990)

"Negligent Entrustment of a Dangerous Instrumentality: JustSay
No" (January 1990)
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"Reaching for Higher Ground -- Is Labor Law §240(1) Applicable

to 'Grounded’ Workers?" (November 1989)

THE NASSAU LAWYER

.

"Operation of Law Expands_ Minimum_Auto Policy Limits"
(February 2004)

NEW YORK LAW JOURNAL
("Insurance and No-Fault Law"/ “Insurance Law"” Column,
1987 to present)

“Use or Operation' and '‘Danger Invites Rescue’ Doctrine”
(September 2016)

“‘SUM Offsets: A Rare Reversal of ‘Settled’ Law” (July 2016)
“Viking Pump’:_Allocation, Exhaustion, Policy Interpretation”
(May 2016)

“Insurance Law Lessons My Father Taught Me" (February 2016)
“Individual Coverage Under Policies Issued To A Trade Name or
'd/b/a"™ (September 2014)

“Individual Coverage Under Corporate, Partnership, LLC and
‘d/bla’ Policies" (July 2014)

“Court of Appeals Decisions:'Jinx-Proof and Reservation of
Rights Letters” (May 2014);

“Court of Appeals Clarifies Timeliness of Non-Cooperation
Disclaimer” (March 2014);

“No-Fault Miscellany: Arbitration, IMEs, Burden of Proof and
Fraud Prevention” (January 2014);

“‘Recent Decisions (Other Than 'K2') On An_Insurer's_Duty to

Defend” (November 2013);

“When Is An Auto "Furnished or Available for Reqular Use'?"
(September 2013);

“The Importance of the Noncumulation Clause” (July 2013);
“The Insurance ‘Top 68' and SUM Legislation Update” (May
2013)

“SUM Leaislation - Good News/Bad News” (March 2013)
“Caveat Broker: Court of Appeals Classifies Insured's Duty to
Read the Policy” (January 2013);

“Sandy’ Moratorium and SUM Trigger” (November 2012);
“Settlement With Non-Motor-Vehicle Tortfeasor Under SUM

Endorsement” (July 2012);
“Insurers As ‘Necessary’ Additional Respondents” (May 2012)

“Actions Against Agents or Brokers” (March 2012);
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“The Insurance ‘Top 62" Annual Rankings” (January 2012);
“The SUM Offset/Reduction In Coverage Provision” (November
2011);

“Back to College: Still Covered?” (September 2011);

“Multiple Meanings of ‘Direct Action' Against Insurer” (July 2011);
“Definition of ‘Accident’ Undergoes Significant Change” (May
2011);

“No-Fault Amendments — New and Proposed” (March 2011)
“The Insurance “Top 50"/Review of Arbitrators’ Awards" January
2011);

“Updates: '‘Operation’ and Passengers, Reasonable Belief in

Nonliability” (November 2010);

“Coverage in Context; Defining ‘Use’ of a Motor Vehicle"
(September 2010);

‘Proposed Amendments to the No-Fault Law, Take 2" (July

2010);

“Proposed Amendments to the No-Fault Law” (May 2010);
“Fine Line Between Exclusion and NonCoverage” (March 2010);
“Top 10" Companies and Other Developments” (January 2010);
“Insurance Coverage? Don't Mention It" (November 2009);
“Importance of Providing The Policy to the Court-- Redux”

{September 2009);

“Court of Appeals Addresses Uninsured, Underinsured Motorists
Issues” (July 2009);

‘Law In Flux On Coverage For Same-Sex Couples” (May 2009);
“Ranking the Auto Companies, And Loss of Fetus As A Serious
Infury” (March 2009);

“Recovering_‘Excess Economic Loss' In Litigation or SUM
Arbitration” (January 2009);

“Belief in_Nonliability As Excuse for Late Notice of Claim"

(November 2008);
“Recent Evidentiary Rulings" (September 2008);

*Status of 'No Prejudice” and Direct Action Legislation” (July
2008),

“The Insurance ‘Top 10," Notice of Lawsuit Trigger® (May 2008)
“Schioft. Not" (March 2008)

“‘Raffellini: Status Quo Restored” (January 2008)

"Importance of Providing the Policy to the Court" (November
2007)

“Leqgislative Initiatives Regarding_the ‘No-Prejudice Rule”
(September 2007)

“Appellate Division: Recent Departmental Conflicts” (July 2007)
“The Top Ten/Insolvency and the PMV Fund” (May 2007)

“The Search for Additional Coverage” (March 2007)
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“Issue Preclusion and UM/UIM/SUM Cases) (January 2007)

“Insurance Office Failure: Reasonable Excuse for Default?”
{November 2006)

“Court of Appeals: Deciding Not to Decide” (September 2006)
"Court of Appeals: Deciding and Deciding Not to Decide” (July
2006)

“The Confluence of Vehicle & Traffic Law §388 and VTL
§1210(a)" (May 2006)

“Rebutting the Presumption of Permissive Use" (March 2006)
“The ‘Top 10' and the Insurance Case of the Year" (January

2006)

“More Proposed Requlatory Amendments” (November 2005)

"UM/SUM Coverage: Proposed Statutory, Requlatory
Amendments” (September 2005}

“Civil Practice Law & Rules Section 4545; If It's Broke, Fix It* (July
2005)

“Chronological Exhaustion of Policy Limits" (May 2005)
“Thrasher Threshold Thriving” (March 2005}

“Rulings on Declaratory Judgment Actions: The “Top 10'(January
2005)

“Declaratory Judgment Actions: A Question of Standing”
November 2004)

“Participation in_ Arbitration, Recovery of Attorney's Fees"
(September 2004)

“QOccupancy' and Uninsured Motorist Coverage” (July 2004)
“Tricks of the Trade: Let the ‘Trickster’ and ‘Trickee’ Beware” (May

2004)

“Blackouts, Blizzards and the '20-Day Rule' of CPLR § 7503(c)"
{(March 2004)

“On__Significant Recent No-Fault Decisions and the ‘Top
10" (January 2004)

“Serious Injury’ Practice, Procedure: Subtle Differences
Discerned” (November 2003)

“SUM Notice in the Context of Uncertain or Undeveloped Injuries”

(September 2003)

“On Assault & Battery. Apportionment, ‘Al Future Benefits" (July
2003)

“The Arbitrator's Obligations of Impartiality and Disclosure” (May
2003)

“On the ‘Top 10'. No-Fault Updaie, Insolvency and SUM

Coverage” (March 2003)

“Shunning_of_Arbitration of No-Fault Disputes/ldentity Theit"
(January 2003)

"Supplemental Spousal Insurance” (November 2002);
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“On Requlation 68 Effective Dates, No-Fault Arbitration Awards"
(September 2002);

“Notice of Leqal Action and the Requirement of Prejudice” (July
2002);

“On Supplementary Uninsured Motorist Practice” (May 2002);
“Remedies Available to Victims of Vehicular Assaults” (March
2002);

“Emergency Amendment to the No-Fault Regulations/The 'Top
Ten™ (January 2002);

“Retroactive Cancellation/IME’ Malpractice” (November 2001);
“The ‘New' No-Fault ‘Requlation 68" (September 2001);
“Recent Rulings on ‘Serious Injury,’ Liens and Actions Against
Agents” (July 2001);

“Court '86s' Regulation 68/ Being_Hit By One's Own Stolen Car”
{(May 2001);

“More on No-Fault Assignments; The “Top Ten' (March 2001);
“The New Venue Rule" (January 2001);

“Health Provider Assignments/Derivative Claims" (November
2000);

"No-Fault Requlations Update” (September 2000);

“More on Ne-Fault” (July 2000);

“‘Payment _of No-Fault Benefits As Admission_of Causal
Relationship” (May 2000);

“No-Fault Update and the ‘Top Ten™ (March 2000);

“The No-Fauit 30-Day Rule” (January 2000);
“Notice of Legal Action” (November 1999);

“Court of Appeals Addresses Underinsured Motorist Notice of
Claim” (September 1999);

“Proposed Changes to No-Fauit Regulations” (July 1999);
“Escape Clauses, Disclaimers and Added Protection” (May 1999},
‘UM and SUM Coverage for Derivative Claims” (March 1999);
“Insolvency and UM Coverage; Top 10,” (January 1999);

“‘More ‘Residence” Issues and New Coverage Rules for Taxis”
(November 1998)

‘Residency lssues: |s Home Where the Heart 1s?” (Sept. 1998)

“Stolen Vehicles and the ‘Key In the Ignition’ Law” (July 1998)
‘Eraudulent Claims, Intentional Assault” (May 1998)

‘Recent UM/SUM Decisions; The ‘Top 10" (March 1998}

“‘More New Leqislation Affecting Motorists” (January 1998)
‘Four New Laws for Motorists” {(November 10, 1997)

"Petitions to Stay Arbitration: Special Proceedings” (July 8, 1997)
"Recent UM and SUM Declsions” (May 13, 1997)

"Requlatory and Statutory Amendments; Top 10" (March 11,
1997)
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"Revised Uninsured Motorists Endorsement -- Part 11" (January 14,
1997)

"The Revised Uninsured Motorists Endorsement” (December 9,
1996)

"Caveat Settlor” (September 10, 1996)

"Limits of Liability -- Taking Nothing for Granted" (July 29, 1996)
"Steck!: Issue Resolved, Questions Raised" (May 16, 1996)

"The Interrelationship of No-Fault and SUM"(March 12, 1996)
"Appeals from Denial of Stay of Arbitration;" Top 10™ (January 9,

1996)

"Time to Reconsider ‘Clemens v. Apple"™(November 14, 1995)
“The Act That Increases Motor Vehicle Coverage" (September 12,
1995)

"The Importance of Reading the Policy" (July 19, 1995);
"De Novo's Demise and Exceptions to ‘Stolarz" (March 14, 1995)
"Requlation 358-D: Prospective or Retroactive?" (Jan. 10, 1995)

"Update on Regulation 35-D" (November 8, 1994)
"Expanding Traditional Concepts to Reach 'Preconception’ Torts"

(Outside Counsel) (October 1994)

"SUM Coverage and Excess/Umbrella Coverage” (September 13,
1994)

“The Combined Single-Limit SUM Trigger" (July 25, 1994)

"A Question of Interest" (May 10, 1994)

"Consumer Choice on Managed Care" (March 8, 1994)

"The Uninsured Motorist; Top 10" (January 11, 1994)

"Beyond the Limits of Liability" (November 9, 1993)

"Requlation 35-D: A Reality At Last" (September 14, 1993)
"Combined Sinale-Limit Trigger, Resolved” (July 13, 1993)
"How UM and UIM Are Linked With Other Areas of the Law"
(May 11, 1993)

"Uninsured Motorists Coverage for Out of State Accidents”
(March 9, 1993)

"Serious Injury Submisslons: "Top 25™(February 9, 1993)
"Troublesome Recent Cases" (December 8, 1992)

"The Latest on Regulation 35-D" (November 10, 1992)

"New Rules on "SUM' Coverage and Lost Earnings” (September
8, 1992)

"Coverage for Emotional Injury” (August 11, 1992)

"SUM Regulation Redux” (June 9, 1892)

"Combined Single-Limit Policies and SUM Trigger" (May 12, 1992)

"Responsibility for Attorneys' Fees" (March 10, 1992)
"No-Fault Regulation Update" (February 11, 1992)

"Pinpointing Potential Pitfails in Proposed Requlation 35-D"
(December 10, 1991)
"Recent Leqgislation" (October 8, 1991)
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TRAINING MANUALS

"Excuses for Delayed Notice to Insurers" (September 10, 1991)
"Underinsured Motorist Coverage - Update” (July 9, 1991)

"The Catch in Underinsured Motorist Coverage" (June 11, 1991)
""Hit and Run' Reporting Requirements” (April 9, 1991)

"Collateral Estoppel, Trial De Novo and the "Top 25" (February
21, 1991)

"The Underinsured Motorist" (December 11, 1990)

"Lopez’ Revisited" (November 13, 1990)

“First Impressions' in Litigation” (September 11, 1990)

"A Call For Legislative Action” (August 14, 1990)

"The Shortest Statute of Limitations Known to the Law" (June 12,
1990)

"One Justice's Call for Reform" (May 8, 1990)

"The Top 25' With the Most Complaints" (March 13, 1990)
"Collateral Estoppel and Res Judicata in Arbitration” (February 13,
1990)

"Recent Decisions: Epstein, Redmond, et al.” (Dec. 12, 1989)
"The SUM Trigger: Confusion Reigns" (September 12, 1989)
"Liens, Schemes and Driving Machines" (August 8, 1989)

"Trial De Novo -- Read Your Policy” (June 13, 1989)

"Coverage for Underinsured Motorist" (May 9, 1989)
"Complaints Against Auto Insurers" (March 14, 1989)

"Timely Notice of Denial" (February 14, 1989)

"Seek and Ye Shalt Hope to Find" (December 13, 1988)
"Arhitration v. Litigation" (November 8, 1988)

"General Liability Insurance Issues” (September 12, 1988)

"Serious {njury Redux” (August 9, 1988)
"Arbitration” (June 14, 1988)

"Unfair Claims Settlement” (March 8, 1988)
"The Top 25" (February 9, 1988)
"Maximizing Coverage" (December 8, 1987)
"Recent Developments” (October 13, 1987)
"Serious Injury Update” (September 8, 1987)

“Uninsured and Underinsured Motorist Protection” Association of
Supreme Court Justices/Board of Judges of the Civil Court (May
1999).

“Uninsured and Underinsured Motorist Protection”, 1998 Judicial
Seminar, Westchester, NY (July 1998).
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MISCELLANEOUS

"Uninsured Motorist (UM), Underinsured Motorist (UIM) and
Supplementary Uninsured Motorist (SUM) Coverage in New York

- _1995." 1995 Appellate Terms Judicial Seminar, St. John's
University School of Law, Presented by Hon. Edward J. Hart,
Associate Justice, Appellate Division, Second Department,
December 1995.

"Uninsured Motorist (UM), Underinsured Motorist (UJIM) and

Supplementary Uninsured Motorist (SUM) Coverage in New York
— 1994." 1994 Appellate Terms Judicial Seminar, St. John's

University School of Law, Presented by Hon. Edward J. Hart,
Associate Justice, Appellate Division, Second Department,
December 1994,

“AV Preeminent” Rating in Martindale-Hubbell;

Listed in Martindale-Hubbell Bar Register of Preeminent Lawyers;
Designated a New York Metro “Super Lawyer” (Appellate Practice)
(top 5% of attorneys in the New York Metropolitan area) (2010 -
present), :

Named and recognized as among “Long Island's Top Legal
Eagles” (Personal Injury Law) by Long Island Pulse Magazine
(2010 - present);

Honored member, Premier International Who's Who Registry of
Outstanding Professionals (2008-2009 Edition);

Member, Nassau Democratic Judicial
Screening Committee (1992-1998);

Proficient in Westlaw/Westlaw Next
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