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Vehicle and Traffic Law UPDATE
NOVEMBER, 2016
DAVID A. MANSFIELD, ESQ.

INTERESTING CASES New York State Official Reports Case

Citator link : hgg://www.nxcourts.gov/regonerfcitalions/SearchPage.aspx

People v. Glenn Smith2016 NY Slip Op 04973, 27 NY3d 643

Affidavit of Errors must be filed within 30 days of Notice of Appeal if the
record was recorded electronically or digitally at the Suffolk County Traffic
and Parking Violations Agency and other courts. Jurisdictional defect under
CPL §460.10. The Court of Appeals does not like the law but leaves it up to
the Legislature to change. The ruling could be a further clue as to the
eventual ruling on the challenges to the three strikes regulations

People v. Jones, 2015NY 069426, NYLJ 1202771102016 at *] Crim., NY
Decided 10/14/16. No dismissal in the interests of justice for DWI charge.

People v. Palu, 47 Misc. 3d 35, 6 N.Y. S. 3d 386 (2015 App Term 2" Dept
9" and 10 Jud. Dist) Failure to disclose second laser reading of 88 miles per
hour does not upset speeding conviction of 90/55.

Matter of Teich v. DMV Appeals Board, 151749/1 5, NYLJ
1202730329943, at 1* (Sup NY, Decided June 15,2015) 2015 NY Slip Op
31022(U) .CPLR Article §78 challenge to TVB §1225-c2a conviction
upheld. Case not transferred to Appellate Division CPLR 7804(g) as the
issue of substantial evidence not raised. The Petitioner was a lawyer who
represented himself. End of story.

Reported CPLR Article §78 Supreme Court decisions have upheld the
Department of Motor Vehicle Regulations, Matter of Funes v. New York
State Department of Motor Vehicles, 2013 NY Slip Op 31082(V), Gaebel v.
New York State Department of Motor Vehicles. 43 Misc 3d 185.




A decision was rendered by Justice Steven M. Jaeger of Nassau County in

Matter of Brown vs. New York State Department of Motor Vehicles, 2014

Slip Op 24082. The Department of Motor Vehicles position prevailed in
Matter of Acevedo v New York State Department of Motor Vehicles, 2014
NY Slip Op 30422 (U), Matter of Nicholson v. Appeals Board of
Administrative Adjudication Bureau, 2014 NY Slip Op 31537 (U), Argudo
v. New York State Department of Motor Vehicles, 1428/ 13, NYLJ
1202665198378. In the Matter of the Application of Araujo v. New York
State Department of Motor Vehicles, 5057/ 14, NYLJ 1202670156299 at *1
(Sup., NA Decided September, 9 2014) ) Matter of Rothschild v. N.Y. Department of

Motor Vehicles, 2015 NY Slip OP 51351 (U) [49 Misc 3d 1202(A) 000260-2015, NYLJ

1202738316730 at*1(Sup. RO, Decided August 14, 2015). Allen v. New York State
Department of Motor Vehicles 45 Misc. 3" 475, 991 N.Y.S. 701 (2014)

The Acevedo case is well worth reading. Eric H. Sills, Esq. submitted a
brilliant brief which raised constitutional issues, such as improper
delegation of authority, separation of powers and preemption.

The Court also considered due process and administrative delay in acting on
a driver license application that was initially approved, only to subsequently
have that approval withdrawn.

The Court rejected these challenges and upheld the administrative action of

the Department of Motor Vehicles in denying the driver license application.

The permanent revocation regulations have been upheld by the Appeliate Division, Fourth

Department. Matter of Shearer v. Fiala,124 A.D. 3d 1291, 2015 NY Slip Op 0051.,lv, den., 25

N.Y. 3d 909. The panel rejected arguments that Part §136 was legislative in nature or in

conflict with any look-back period in the Vehicle and Traffic Law.

The decision found that the 25 year look back period was correctly applied in denying the
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Petitioner’s driver license application. The Court of Appeals denied a motion for leave to

appeal.

The Third Department recently upheld the regulations turning aside legal arguments
concerning retroactivity, ex post facto application, legislative preemption and statutory
conflict.

Matter of Acevedo v. New York State Department of Motor Vehicles, cite as Acevedo. DMV,
520060, NYLJ 1202734171346 at 1* (App. Div., 3" Dept Decided August 6, 201 5}._

The Appellate Division also rejected challenges in Matter of Dahigren v. New York State

Department of Motor Vehicles, 124 A.D. 3d 1400 (App. Div 4th Dept.), Matter of Scism
v.Fiala, 122 A.D. 3d 1197, 2014 NY Slip Op 8283 (App. Div 3rd Dept)

The Second Department has weighed in and reversed Special Term to uphold the
determination of the Department of Motor Vehicles permanent denial of a driver license
application. Matter of McKevitt v. Fiala, 2015 NY Slip Op 04649

The case was remitted to Supreme Court Special Term for determine whether unusual,
extenuating and compelling circumstances exist to order The Department of Motor

Vehicles to depart from the general policy of permanent denial.

Defense counsel may wish file the appeal within 60 days of the denial letter under unusual,
extenuating and compelling circumstances which must be filed wither Driver Improvement
Bureau to preserve your client’s arguments for administrative appeal and judicial review.

Your client will believe that such circumstances apply to their case and the Regulations for

“three strikes” rule have been repeatedly upheld by the Courts,

The CPLR Article §78 challenges against the Department of Motor Vehicle
regulations have become “the third rail” for Special Term. A final
resolution of these challenges for which there are compelling legal

arguments will be eventually be decided by the Court of Appeals.

Please see the adverse Article §78 Decision, in the Matter of the
Application of Hugo Funes, 2013 NY Slip Op 31082(U), decided May 15,
2013 at Supreme Court, New York County. Special Term adopts virtually
all of the legal arguments set forth by the Department of Motor Vehicles.




The highlights are that possession of a driver license is a privilege and not a
right which is subject to reasonable regulation.

Judicial review is limited to whether there was a rational basis for the
administrative action.

The Court deferred to DMV where the actions are not manifestly
irrational and unreasonable.

The Courts appear to be reluctant to substitute their judgment for
administrative actions taken by the Department of Motor Vehicles.

The thrust of the legal attacks on the Regulations raise objections of
ex post facto application and legislation by regulation.

Out of State (New Jersey) alcohol/drug related driving conviction
served as a basis for “third strike”.

This position sad some support when Special Term in Troy struck
down the outdoor smoking ban regulation in state parks as a matter for the
Legislature. Matter of NYC C.L.A.S.H v. New York State Office of Parks,
Recreation and Historic Preservation 41 Misc. 3d 1096. The Appellate
Division Third Department reversed Special Term, 125 AD3d 105, 2014
NY Slip Op 09085. The Court of Appeals upheld the rulemaking authority
in 2016 Slip Op 02479.

The Court of Appeals struck down the City of New York ban on the
sale of large sugary drinks as exceeding the scope its regulatory authority.

Matter of New York Statewide Coalition of Hispanic Chambers of
Commerce v. New York Citv Dept. of Health and Mental Hygiene, 23 N.Y.
3d 947(2014).

Article §78 action for judicial review of the denial of administrative
appeal of a driver license application is heard and decided Special Term and
does not transfer to the Appellate Division CPLR §7804(g). No evidence
was taken at a hearing. Client would be compelled to take a further appeal

from Special Term. Yezek v. State Department of Motor Vehicles Appeals

Bd.62 A.D. 3d 107,879 N.Y.S. 2d 571 (2 Dept. 2009).
SPEEDING CASE LAW DEVELOPMENTS

Speeding conviction reversed and remanded when the defendant was
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denied his request for counsel. People v. Rankel, 44 Misc. 3™ 134A, 2014
NYS Slip Op 51160 (U) (White Plains City Court)

Speeding conviction upheld. Laser speed measuring device speed
reading admitted without certificate or independent expert scientific based
upon the trooper’s laser certification card and visual estimate. Proof of
calibration held not to be required as visnal speed estimate sufficiently
corroborated the device’s readings. People v. Solanet 44 Misc. 3d 138(A)
2014 NY Slip Op 51253 (U).

§600-1 guilty plea vacated as field appearance ticket found to be the
equivalent of simplified traffic information and defendant’s motion to
dismiss for failure to serve a supporting deposition should have been
granted. People v. Kearns, 2014 NY Slip Op 24226 (Suffolk District Court)

2016 Headlines DWI REGULATIONS FOR RELICENSING OF
REPEAT OFFENDERS and lifetime record review have cast a wide net
including those currently validly licensed.

Leandra’s Law amendments
Highlights:

It is now a Class E Felony when charged with a DWI/Drug related
offense while in conditional license status. Formerly, a traffic infraction.

Minimum period installation of interlock device (IID) rose to 12
months.

Court can only waive installation of IID when person goes under oath
that they are not the owner of a motor vehicle and will not operate any
vehicle during period of restriction. Perjury charges possible in addition to
VTL charges.

IID now applies to Y.O.

The Regulations can be found on The Department of Motor Vehicles
website at http://www.dmv.ny.eov/problem.htm.

There is an excellent chart and FAQ or frequently asked questions
section for the technophobes, which can be found at



http://www.dmv.ny.gov/problem.htm.

The official citation for the heart of the regulations is 15 NYCRR
Parts §132, §136. The title is the definition section of Dangerous repeat
alcohol or drug offenders.

A finding of a chemical test refusal not arising out of the same
incident will be counted separately. If your client was acquitted or a DWI
charge was dismissed in satisfaction of a guilty plea, but found to have
refused to submit to a chemical test, that will be held against their driving
- record as per Part§132.1(a).

Drivers meeting the criteria include five or more alcohol or drug
driving convictions or incidents convictions in a lifetime will result in a
permanent license revocation under Part §132.1(b)(1).

Three or more alcohol or drug related convictions in the last 25 years
plus at least one other serious driving offense in period is in this
classification.

A “serious driving offense” (SDO) is defined Part §132.1(b)(d) as a
fatal crash, a driving related penal law conviction, 20 or more points
assessed for driving for the past 25 years with two or more convictions each
with five points or higher.

It is apparent that if your client has two prior alcohol or drug related
driving convictions or incidents, or more that they must be advised that they
are in jeopardy of permanent license or privilege revocation in the State of
New York.

The citation for the license or privilege sanctions is Part§136.4, (b),
§136.5(a) §136.10.

INITIAL INTERVIEW OF VEHICLE AND TRAFFIC CLIENT

Conduct the interview as with any criminal defense matter.
Your client’s immigration status should be asked of everyone in a non-
offensive manner such as: were you born here? A non-citizen will face
vastly different consequences of seemingly ordinary dispositions or
convictions .You should have a colleague whom you can rely upon for
expert advice even for a fee.



Counsel should be direct but firm in asking about prior DWI,
convictions or incidents. Does your client hold a valid license and have 3 or

more DWIs conviction or refusal incidents in their background if defending
a five point or higher driving violation.

When interviewing a client charged with a dwi, inquiry into non dwi
related criminal background is essential. This may be your client’s first dwi
but if they have any criminal background it could affect the plea bargain and
sentence recommendation from the prosecutor. For example, a remote,
unrelated but substantial criminal history will complicate what seemed on
the surface to be a routine case.

Extremely Important: Leandra’s Law: DWI case, any passengers in
their vehicle and their ages. Was anyone under 16, even their own child. It
is very important to obtain the summons, uniform traffic tickets or
information.

Use Internet or telephone if client does not have any paperwork to
determine where and when case will be heard.

Be like Sherlock Holmes and use deductive reasoning. Was there a
motor vehicle accident? How serious was the MVA? Obtain and carefully
review their driving record for suspensions, revocations, convictions, etc.

Defense counsel must be thoroughly familiar with the requirements of
the Driver’s Privacy Protection Act or DPPA 18 U.S.C. §2721 et seq. You
should obtain a signed a notarized MV-15GC or general consent to release
information at the time of the interview
http://www.nydmv.state.ny.us/forms/mv1Sgc.pdf. Annexed herein as
Exhibit A.

Defense counsel must be able to demonstrate and attorney-client
relationship by business records dated prior to the DMV record search.

Such records are traffic tickets, retainer agreements, and e-mails,
redacted credit card receipts

The advent of the use of Compass enhanced abstracts means that the
prosecutors will know not only what the client plead or was convicted of but
also the original charges and any pending charges.

You must ask if any charges were reduced especially with in the past
7



four years. You should inquire if there were reductions on any previous
charges of similar nature for which you are consulted. The client should be
quizzed as to any other pending charges.

Was the summons handwritten or electronic with “a drive through
supporting deposition?” s it Aggravated DWI? Aggravated DWI with a
MVA with serious personal injury can spell Vehicular Assault 1st PL
§120.04 or if a pedestrian suffered serious injuries can be Vehicular Assault
3rd Degree PL 120.03-A as a Class E F elony with a license revocation of up
to seven years. Does your client face permanent license revocation? Does
your client face a mandatory one-year CDL revocation or if a second
offense, a 10 year CDL revocation? It is very important to ask your client if
they had a previous 1-year CDL revocation. Explain Ignition Interlock
Device, costs and application. '

What actions must be taken to terminate suspensions and clear the
revocation? Was the revocation or suspension the result of a TVB default
conviction? Can it be vacated with proof of insurance or meritorious
defense and acceptable excuse? Is client eligible for a conditional or
restricted license?

Does client have a CDL or other special license? (19-A) Pistol
permits, security guard licenses and other licensed professional have prompt
notification requirement in the event of an arrest or the issuance of a field
appear Should the client be directed to take a point/insurance reduction
course?

Was the offense committed with a commercial vehicle or had
commercial plates? This is especially important for cellphone/portable
electronic device violations §1225-c2a, §1225-d returnable at SCTPVA.
The Agency does not reduce these offenses except that your client may now
be eligible for a diversionary program to obtain a plea to a reduced charge.
A trial may be in the offing. Inquire of conversation at the scene and
carefully review the electronic supporting deposition.

Was the violation committed on a Class DJ/MJ license or Learner’s
Permit? Formulate your defense strategy. Was it probationary §510-b?
Were the offenses committed in learner’s permit, conditional or restricted-
use license status?

Determine your client’s motivations and expectations and make
special notes. Closely review the case file for issues regarding motions, if



applicable or jurisdictional defenses. Use a computerized typewritten fact
sheet to preserve initial intake as solid foundation for representation. Please
see sample intake/consultation sheet annexed, as Exhibit B.

CAVEAT: You will be best served by a copy of your client’s lifetime
driving record currently available only by MV-15.The Suffolk County
Traffic and Parking Violations Agency for traffic infractions other than
DWAI makes it very important to have the driving record in your file to
discuss and determine the risk of incarceration, DMV administrative
hearings for license suspensions and exposure to the Driver Responsibility
Assessment fee. The Agency will consider any prior offenses still current on
the abstract even if not within 18 months. Pending charges may also affect
the negotiations. This will impact the plea bargain offer.

It is imperative for counsel, in those cases which may proceed to a
SCTPVA or other traffic trial, thoroughly question their client about
“uncharged violations” or being a given a “break” at the scene. The officer
will be sure to mention other alleged infractions for which your client was
not cited which could influence the judicial hearing officer to take
administrative action to suspend your client’s license or possibly impose a
sentence of incarceration in extreme cases. Be sure to inquire in as much
detail as possible as to the conversation with the officer to avoid surprise at
trial. This will allow you to properly set your client’s expectations
concerning a discretionary license suspension or incarceration or to justify a
plea bargain.

Build rapport with client. The best practice is to use written fee
agreements to specify what services are covered. Cases where the fee for
representation will exceed three thousand dollars ($3000) require a Letter of
Engagement Part §1215 of the Joint Rules of the Appellate Division, which
I usually use in addition to the Letter of Engagement.

Most importantly, the retainer agreement will clearly spell out the
services which are NOT included such as a jury or other trial, appeals,
judicial review, defense or commencement of civil forfeiture actions or
appearances at preliminary administrative hearings concerning seized
property, representation at DMV administrative hearings most likely motor
vehicles incident to a DWI arrest, or serving so ordered subpoenas to obtain
governmental records such as 911 tapes and speed detection maintenance
and calibration records. Violations of conditional discharges or probation or
Declarations of Delinquencies should be excluded. These cases usually arise
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from issues with completion of the impaired/drinking driver program and
ignition interlock lock outs.

BEWARE OF VTL §600(1) CDL TRAP DOOR WHEN
OPERATING ANY VEHICLE.

The traffic infraction of leaving the scene of a property damage
incident without reporting is treated as an ordinary 3 point moving violation
for non-CDL drivers/clients. Conviction for CDL licensed while operating
ANY vehicle client will resuit in a minimum mandatory CDL revocation of
one-year and a possible 10 year or permanent CDL disqualification if
previous one-year CDL revocation.

PROBLEM DRIVER RESTRICTION

Should your client have three or four alcohol convictions or incidents
but no other serious driving offenses in the 25 year look back period from
the date of the most recent revocable offense, the Department of Motor
Vehicles will add five years to the statutory minimum revocation period if
revoked for an alcohol or drug related driving offense.

The Department of Motor Vehicles will add an additional two years
to a minimum period of revocation if your client has three or more
alcohol/drug related driving convictions is revoked for a non-alcohol/drug
related driving offense such as operating without insurance, speeding,
reckless driving or an administrative finding after a fatal accident hearing.

The Department of Motor Vehicles will restore a license to a client in
this category with an additional two year period of a restricted use license
which will limit your client’s driving to and from work, school and medical
visits. An ignition interlock device is not required.

CAVEAT: The two-year revocation does not apply to Part §132
revocations which are governed by Part§136.5 as a permanent revocation of
at least 5 years and in most cases permanent revocation as a dangerous
repeat or alcohol drug offender.

Five year restricted-use license subject to revocation if convicted of
§1129 (a), speeding, §1182 speed contest, operating out of restriction,



§1212 or cellphone, texting, seatbelt. These offenses will not result in a
revocation of a problem driver restriction restricted-use license: parking,
stopping standing, equipment or inspection. If you, as a defense lawyer have
a choice, choose the parking offense.

Those clients who are approved to relicensed after three or more
alcohol and drug related driving offenses or incidents, the Department of
Motor Vehicles will require the installation of an approved ignition
interlock device on any owned or operated vehicle for a period of five years
and a problem driver restriction for five years.

The Department has extended the minimum §1192 related suspension
or revocation period. Completion of the Driving Driver Program will not
terminate the revocation and entitle repeat offenders defined as two or more,
to have their full licenses restored. This does not apply to first offenders.
Please see Parts §134.10, §134.11.

The defense lawyer is at a disadvantage in terms of lifetime driving
records because our access is limited to ordinary printouts which only list
most DWI convictions for 10 years and chemical test refusals for less than
that time. Your client can file a Freedom of Information Law request with
Form MV-15 Annexed as EXHIBIT C for their lifetime driving record. The
problem is that it may take four to six weeks to obtain this vital information.

There should be some mechanism for defense lawyers to have
immediate access to the lifetime record if already enrolled with the
Department of Motor Vehicles to obtain driving records online in
accordance with the Department’s rules and regulations and the Drivers
Privacy Protection Act 18 U.S.C. § 2721 et. seq.

DWI convictions are kept on the abstract for 10 years except those
involving personal injury accidents and fatal accidents.

Convictions for most other traffic offenses are off the regular abstract
after about four years after the date of conviction.

You need to know your client’s lifetime driving record at the initial
intake. Any client who appears to have two previous alcohol or drug related
driving offenses or incidents will be subject to the severe sanctions. Defense
counsel must be able to properly advise the client of the plea bargain offer
and the collateral consequences. Missouri v. Frye, 132 S.Ct. 1399 (2012),
Lafler y. Cooper, 132 S.Ct. 1375, (2012).




Please see attached DMV webpage annexed as Exhibit D.

Please see the attached Regulations Annexed as Exhibit E.

This section will be an anatomy of Department of Motor Vehicle
Denials of Driver License Applications for Repeat DWI Offenders,
three or more convictions or incidents with the benefit of three years of
experience with the subject matter.

Regulations took effect on September 25, 2012.

It applies to clients who have three or four alcohol or drug related
driving convictions or incidents within the 25 year look back period
from the date of the most recent revocable offense or five or more
alcohol/ drug related driving convictions or incidents lifetime review of
driving record. Please see DMV policy summary or “quick guide”,

annexed as Exhibit F.

Your client receives a Part §136.5 denial letter. Please see a copy of the
DMYV Denial Letters annexed as Exhibits. There are at least four
types: the five year (Exhibit G) and permanent revocations (Exhibit H).
The five-year revocation adds five years to the minimum statutory
revocation. Relicensing is conditioned with a five year restricted-use
license with the further requirement of the installation of an ignition
interlock device. The holder of a post-conviction conditional license
§1198(3) (a) may be denied approval for restoration of full license
status, but allowed to retain the post-revocation conditional license

until expiration.



The holder of a letter of clearance issued prior to 9/25/12 will be denied
approval for a regular New York State Driver’s license or new letter of
clearance (Exhibit I). A currently dated letter usually within six months
to one year is required in order to secure an out of state license. Letters

of clearance are no longer issued.

Your client decides to appeal. There are two options within 60 days of
the date of denial letter. An appeal by letter to Driver Improvement
Bureau based upon unusual, extenuating and compelling
circumstances.

Unusual, extenuating and compelling circumstances can only be
preserved for an administrative appeal and judicial review by direct
appeal to Driver improvement Bureau.

Experience has shown that is very unlikely that your client will prevail.
The other option is within 60 days to file an appeal to the Department
of Motor Vehicles Appeals Board to contest the entire validity of the

action.
Please see Notice of Appeal/Decision on Appeal.

Another interesting question is whether a client who was previously
revoked permanently under §1193 defined as five years or eight years
at the end of the revocation period will DMV add on another five years
to the statutory revocation or permanently, for real, impose a lifetime
revocation?

The answer appears to be yes. Please see the annexed case study

Annexed as Exhibit J. The Department of Motor Vehicles has taken the
13



position that the regulations take precedence over existing statutory

provisions for minimum periods of revocation.

Your client has a post revocation conditional license and has three or
more alcohol related offenses. Applications to restore post revocation
licenses must go through the regular application process in Albany.
Albany denied the application but allowed the client to retain their
post-revocation conditional license until the date of expiration which

was 2020.

You client is still aggrieved and wishes to file an Article CPLR §78
within four months of the date of the adverse determination.

Please refer to the adverse Article 78 Decisions.

Part §132 Lifetime Review of Driving Records- Case Study

Your client has five or more previous DWI convictions or incidents but

was relicensed well before the new regulations and holds a valid license.

Client pleads guilty by mail to a six point speeding offense of 76/50. A
separate issue is whether TVB accepted guilty plea in violation of Part §
123.5, in that a personal appearance should be required. Client
previously pleaded guilty to a four point speeding offense without any

collateral consequences. Please see Exhibit K.

The Appeals Board will decline to stay the administrative hearing

process because the suspension or revocation was not issued by TVB.
14



Your client receives a Notice of Proposed Revocation of the license
under Part §132. The client files for an administrative hearing and the
hearing procedures will be governed under Part §127 and that the
administrative law judge must find unusual, extenuating and
compelling circumstances otherwise the administrative law judge shall

issue an order of revocation.

Those with three or four alcohol related incidents are subject to 25
years look back from the date of commission of the high-point value
offense of five or more points will trigger a notice of proposed
revocation.

The Department of Motor Vehicles takes the position is if that the
conviction for the high-point driving offense results in a revocation
either after a waiver of hearing or an administrative hearing subjects
your client’s application for relicensing to Part §136.5 permanent
revocation provisions as the revocation is for being a “dangerous repeat
alcohol or drug offender”.

The revocation for the conviction for the non-alcohol related high-point

driving violation is not considered a non-alcohol related revocation.

Improper Cellphone Use and Use of Portable Electronic

Devices

The war on distracted driving continues with the five points assessed 15
NYCRR Part§ 131.3(b) (4) (iii) for improper cell phone use §1225-c and
use of a portable electronic device while operating a motor vehicle

§1225-d. §1225-d is much broader than just texting. If your client is
15



caught even looking at the device, your client could be issued a

summons.

Convictions for §1225-c2a and §1225-d violations have been added to
the probationary license suspensions or revocations under §510-b, for
offenses committed on or after November 1, 2014, making these offenses
primary offenses for a conviction that will result in a mandatory
suspension of 120 days for a permit holder, Ciass DJ or MJ or
revocation if committed during probationary license period of six

months.

Eligibility for a restricted use license will be determined by §530-6 and
15 NYCRR Part §135.

Upon restoration of a probationary license when the full license is
restored or the 60 days is deemed served, that person will commence a

new six- month probationary license period under §510-b(3)

Please note that a conviction for this type of an offense committed while
in the second probationary license status after having a probationary
license restored will result in a mandatory minimum six month
revocation. Many times your client will be ineligible for a restricted-use
license as they previously opted to obtain one to serve the initial

probationary suspension with a restricted-use license.

Improper Cellphone Use and Use of Portable Electronic Devices are §
points §131.3(4) also “high-point driving offenses” §132.1(c). Improper
cell phone use violations §1225-c committed on or after and texting while

16



driving, §1225-d is now a primary offense 2/16/11-10/4/11 are two-point
offenses and, §1225-d §1225-c2a. Both were three point offenses 15
NYCRR Part §131.3 (b) (6) (vii) effective 10/5/11-5/31/13.

Greater restrictions on operators of commercial motor vehicles
prohibited from using cell phones or portable electronic devices while
stopped temporarily in traffic or a traffic signal. Operator must pull off the
road and be legally parked.

Commercial drivers have a broader presumption of “using” the
cellphone or electronic device for operators of commercial vehicles. Dialing
or answering a mobile telephone by pressing more than a single button or
reaching in a manner no longer in a seated driving position, restrained by a
seat belt. Now considered serious traffic violation §510-a(4)

The assignment of five points 15 NYCRR Part §131.3(4) (iii) means t
these violations are now defined as a high-point value of Part §132.1(c.) In
an extreme case, if your client is validly licensed, but is subject to lifetime
review under the regulations Part §132 could lead to a permanent license
revocation for a conviction for these offenses.

The cell phone law was enacted in 2001 as a no point violation
effective December 1, 2001. On February 16, 2011, it was designated a two
point offense. It was raised to three points on 10/5/11.

There is a presumption that holding a mobile telephone to or in the
immediate proximity of the user’s ear is that someone is engaged in a call.

 The presumption is rebuttable and the vehicle must be in motion
except for operators of commercial motor vehicles effective, 10/28/13.

The exemptions are calls made regarding an emergency situation to
an emergency response operator, a hospital, physicians or Ambulance
Company or corps, a fire department, a fire district or Fire Company or a
police department.

Effective October 28, 2013, under §1225-c (2) (a) no person shall
operate a commercial motor vehicle as defined by Transportation Law §2

(4) (a)

4-a. “Commercial motor vehicle” means any self-propelled or towed
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motor vehicle used on a highway in intrastate, interstate or international
commerce to transport passengers or property when the vehicle (a) has a
gross vehicle weight rating or gross combination weight of ten thousand one
pounds or more, whichever is greater; or (b) is designed or used to transport
more than eight passengers including the driver for compensation; or (c) is
designed or used to transport more than fifteen passengers including the
driver and is not used to transport passengers for compensation; or (d) is
used in transporting material found by the United States secretary of
transportation to be hazardous under §5103 of title 49 of the United States
Code and transported in a quantity requiring placarding under regulations
prescribed by such secretary under subtitle B, chapter I, subchapter C of
Title §49 of the code of federal regulations.

while using a mobile telephone call to engage in a call on a public
highway including while temporarily stationary because a traffic control
device or other momentary delays using a as a commercial person operating
a commercial motor vehicle.

A person operating a commercial motor vehicle will not be deemed to
be operating a commercial motor vehicle while using a mobile telephone to
engage in a call if such vehicle is stopped at the side of or off on a public
highway or in a location where such vehicles are not otherwise prohibited to
stop by law or regulation or lawful order. There is an exception for calls
made at the direction of a police officer.

§1225-c(2)(b) creates a new presumption for the operator of a
commercial motor vehicle who holds a mobile telephone, even if
temporarily stationary because of stopped traffic, a traffic control device or
other momentary delays is presumed to be engaged in a call unless the
vehicle is off the roadway in a legally permitted area.

§1225-c(1)(c) creates a separate definition of using a mobile
telephone for operators of commercial motor vehicles as holding a mobile
telephone to in the immediate proximity of the user’s ear or dialing or
answering a mobile telephone by pressing more than a single button or
reaching for a mobile phone in the manner that requires such person to
maneuver or he or she is no longer seated in the driving position, restrained
by a seat belt installed in accordance with the Title §49,§393(3) of the Code
of Federal Regulations.

Commercial drivers convicted of these offenses face civil penalties up

to $2,750 and driver disqualification for multiple offenses. Employers who
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require their employees to violate the law face civil penalties up to $11,000.
http://www.ﬁncsa.d_ot.gov/clriver—s,afetv/distracted-driving

It is likely these restrictions will eventually be placed on all drivers.

An Article §78 action against the Department of Motor Vehicles
Appeals Board upheld the TVB conviction for the use of a speaker enabled
iPhone while the operator was using one of his hands to hold the device
next to his ear. Smilow v. New York State Department of Motor Vehicles,
95 AD 3rd 1023, 944 NYS 2nd, 948 (2012)

A review of the record apparently convinced The Court that the only
dispute was how far was the speaker enabled iPhone from the operator’s ear,

The use of portable electronic devices law has also been changed
§1225-d with additional restrictions on operators of commercial vehicles
effective 10/28/13.

Portable electronic devices and any hand held telephones defined by
Subdivision 1 of §1225-c as a personal digital assistant, PDA handheld
device with mobile data access, laptop computer, pager, broadband,
personal communication device, two way messaging device, electronic
game, portable computing device and any other electronic device when used
to input write, send or read text for present or future communication.

Using a portable electronic device is defined as taking or transmitting
images, playing games or for the purpose of present or future
communication performing a command or request to access a worldwide
web page, composing, sending, reading, viewing, access and browsing,
transmitting, saving or retrieving email, text messages, instant messages or
other electronic data.

Subdivision 4 has enhanced restrictions on operators of commercial
motor vehicles in that it is no longer permissible for to use such devices
while momentarily stopped in traffic or at a traffic si gnal or control device.

The presumption is rebuttable.

A defendant was acquitted on a texting charge in People v. Seth
Goldstein, New York Law Journal, as reported on March 12, 2013,

The defendant was acquitted based upon the fact that the vehicle was
not moving at that time and the charge was found not to proven beyond a
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reasonable doubt by the Kings Point Village Justice.

Two cases were decided in Brighton Town Justice Court in Monroe
County. Justice Karen Morris found the defendant guilty of a cellphone
violation while using the phone while stopped at a red light. The statute
state “while in motion” but Justice Morris distinguished being stopped at a
red light from being pulled over on the side of the road. Justice Morris has

adopted the CDL standard. People v. Dakota Winterhawk NYL]J

1202591122285 decided February 20, 2013.

Justice Morris also found a defendant not guilty of engaging in a call
by activating the “Siri” function on an IPhone citing talking to or listening
but include holding a mobile telephone to activate, deactivate or initiate a
function of such telephone. The Court found that the defendant successfully
rebutted the presumption of using the mobile telephone. People v. Andrew
Welch, NYLJ1202591122251 Decided March 5, 2013.

A Niagara Town Court Justice acquitted a defendant of a §1225-d
violation because the phone was merely being used to check the time.
People v. Riexinger, 40 Misc. 3d 623, 9968 N.Y.S. 2d 832(2013)

Class DJ, MJ, Learners Permits and Probationary Violations

Cell phone and portable electronic device violations texting
violations are especially serious for holders of learner’s permits and class
DJ and class M licenses as well as probationary drivers.

Convictions for these offenses on or after July 1, 2014, will resultin a
mandatory 120 day suspension if committed while in probationary status
which is defined as six months from the date of the passing of the road test
or the date the license was restored under § 510-b(3). Eligibility for a
restricted-use license is determined by §530(2).

A learner’s permit for a class DJ and MJ licenses under §510-c upon a
conviction of a serious traffic violation as defined in subdivision (2) will
result in a revocation for a period of a minimum of 60 days except portable
electronic device and cell phone convictions.

The takeaway is, of course do not text and drive and use your
cellphone in only hands free mode only as absolutely necessary. Touch your
device and you are in danger of receiving a summons.

Defense counsel wishes to avoid five point or higher convictions
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wherever possible because of Part §132. When representing anyone charged
with one of these offenses it is imperative to inquire if there is 3 or more
alcohol or drug related driving offenses in their background, or if they are
on a probationary license, Class DJ or Class MJ or a learner’s permit.

Was your client operating a commercial motor vehicle as defined by
Transportation Law §2 (4) (a) and was the offense allegedly committed on
or after 10/28/13.

Does your client have a legal defense to the charge? What was the
nature and extent of the conversation with the officer who issued the
violation?

What documentary evidence such as phone bills can be introduced
into evidence? What are requirements to be admissible? In Suffolk no TVB
means stricter evidentiary requirements.

The defense of these charges requires an in depth review of the case.
SCTPVA.
Plea bargaining is permitted but policy guidelines are complex.

Please see the Administrative Orders of The Administrative Judge of
Suffolk County 52-16, 53-16 concerning incarceration of unrepresented
defendants and bail applications of represented and unrepresented
defendants. Annexed herein as Exhibit K.

TRIAL PRACTICE

Adjournment of actual trial dates is much more difficult unless requested as
far as possible in advance. Defense counsel must be prepared to arrive on
time at the appointed hour and budget at least 3 hours.

Trial dates are usually set without input from defense counsel. There is
generally no choice of dates like at TVB.

The Agency will take a trial default conviction in absentia if you or your
client is not present within 30 minutes to one hour of the scheduled trial
time posted on the trial notice.

Current Agency policy is that a formal motion will be required and likely
opposed by The Agency prosecutors. Current policy is restore to the trial
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calendar only even if your client defaulted on a trial appearance pro se and a
plea bargain would be in their best interest.

Defense counsel must have their clients appear in person for a scheduled
trial at the Suffolk County Traffic and Parking Violations Agency unless
waived in advance on the record with the consent of the prosecutors and

Judicial hearing officer. Consent is now less likely to be given.

The Suffolk County Traffic and Parking Violations Agency takes the
position that the defendant must appear for trial even when represented by

counsel.

The Suffolk County Traffic and Parking Violations Agency is an arm of the
Suffolk County District Court.

The Agency relies upon CPL §340.50 which requires the defendant to
appear personally unless defense counsel secures the advance approval of

the People and the Court to waive their appearance.

Defense counsel can make a motion to the Court, which will be granted in
the absence of an objection by the prosecution. This course of action will
require a filing of a written and subscribed statement by the defendant with
a waiver of the right to be present at the trial and authorizing their counsel

to conduct a full trial.

The Court or the People could object and deny the motion.

Defense counsel has the option to file a motion, but must be aware that The
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Agency requires all motions to be submitted in person with 20 days’ notice

as a return date.

Should your client not wish to be present, provisions must be made in

advance with the consent of The People and a Judicial Hearing Officer.

You can conference your case well in advance of the trial date with a
supervisor to seek to obtain the People’s consent to waive your client’s

appearance.

You must then appear before the Judicial Hearing Officer and seek their

approval.

Defense counsel should have a written signed waiver by the defendant that
they waive their right to be personally present at trial and authorizing their
attorney to conduct their defense. The document should state the full range
of fines, civil penalties, points, Driver Responsibility Assessment fees,
driver license suspensions or revocations or even in rare cases,
incarceration. The waiver should state they are aware that by not appearing
they are giving up their right to testify. The waiver should also state that you

are authorized to submit them to the jurisdiction of the court.

The defendant may not be able to or desire to appear for any number of

reasons.

It should also be noted that these arrangements must be made well in



advance as the Agency, once the case is marked for trial and the trial date
arrives, unlike its predecessor tribunal will not demonstrate any flexibility in
adjourning the case for the purpose of getting a waiver or adjourning the
case for your client’s personal appearance.

The vast majority of cases, except clients charged with §509(1) unlicensed
operator represented by defense counsel proceed to disposition at The

Agency without any requirement that the defendant appear.

Nonetheless, the minority of cases presents many challenges which defense
counsel with enough advance preparation can anticipate most contingencies

regarding the appearance of their client.

The short answer is that it is always better if your client can be present at the
trial in order to see the process at work. The defendant’s personal
appearance will eliminate the discussion of their absence and its possibie
consequences. Your client’s appearance and testimony may be integral to
your defense. Defense counsel may find that it is easier to have the

defendant appear in the ordinary case.

When defense counsel has a compelling reason to request the defendant’s
appearance to be waived, there is a process to be followed well in advance
of the trial date.

Therefore, it is important to be sure your retainer agreement is for
disposition without a trial, appeal or appearance at DMV administrative
hearings. Your fee arrangement should reflect the amount of time and effort
to bring a case to trial. Specifically, an 8:30 AM trial will likely not be

concluded until 11 AM or later. A 1:30 PM will generally be finished at the
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carliest 3:30 PM. An 8 PM Thursday night trial will usually take until 10
PM to 11 PM or later.

The authority for the judicial hearing officer to conduct a trial is contained
in CPL §350.20 and Vehicle and Traffic Law §1690.

The enabling legislation for the Agency is §1690 of the Vehicle & Traffic
Law. There has been much legal debate about the nature and extent of the
authority of the judicial hearing officer.

The adjudication of class B misdemeanors pursuant to statute and signed
consent forms by judicial hearing officers was upheld. People v. Davis, 13

N.Y.3d17, 884 N.Y.S.2d 665 (2009)

The Court of Appeals upheld the authority of the Nassau County Traffic and
Parking Violations Agency as an adjunct of the District Court to have
judicial hearing officers preside over selected traffic infractions. Matter of
Dolce v. Nassau County Traffic and Parking Violations Agency, TN.Y. 3d
492, 859 N.Y.S 2d 663 (2006)

Defense counsel must be prepared for trial and have their client present
unless an approval of waiver of appearance has been secured in advance of

the trial date.

Defense counsel and their client, if required, should arrive at the appointed

time for trial and be prepared to budget several hours in order to avoid the
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possibility of having a default conviction in absentia entered against your

client.

THE ACTUAL SCTPVA TRIAL
CPL § 350.10

Opening statements are permitted at the discretion of the court. Opening
Statements are rarely made in trials for non-alcohol related traffic
infractions.

The evidence must be presented in the order follows the standard rules
governing jury trials under CPL §260.30 (5) ©6) (7.

Evidence must conform to CPLR §4518 for business records or risk being
excluded from evidence to defend your client. Cellphone records are the
common items that would have to conform to a certification from the
service provider that it was kept in the regular course of business and the
company had a duty to do so. The prosecution will routinely object and seek
to exclude the records.

Summations are also surprisingly at the discretion of the Court §350.10
(3¢).The judicial hearing officer will usually permit summations.

It is important to sum up, because it is what clients expect of their lawyer
especially if you have been granted permission to have your client’s
appearance waived in order to make a record in case your client seeks to
appeal or wants to know or what did you do for me.

Practice tip: Explain to your client before the trial that the JHO may decline
to let you sum up. Have a checklist which includes a request to sum up. If
denied, you can simply explain to your bewildered client that summations
while customary, you as a defense lawyer are not entitled in a non-jury case.

Be sure to have a plan to disagree without being disagreeable with the
Judicial hearing officer to avoid prejudicing your client’s case.
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It is important to request the opportunity to sum up as our clients have been
watching lawyers on TV and movies and give impassioned pleas for their
cases.

Clients have been conditioned to expect that their lawyer will speak up for
their cause prior to the Judge making a decision.

Peter Preiser’s commentary for CP1.§350.10 in McKinney’s Consolidated
Laws takes the position that there is a constitutional requirement to be able
to give a summation. Herring v. New York, 422 U.S. 853, 95 S.Ct 2550, 45
L. Ed 593 (1975)

Authorized sentences will include incarceration in some extreme cases.

Prosecutors will regularly request the maximum fines which can be far more
substantial when defending third or high speeding violations or uninsured
charges.

Be sure to have handy your 2015 Magill’s Vehicle and Traffic Law
Manual for Local Courts to be aware of fine ranges, points and exposure
for incarceration. Magill’s will be back in 2017.

Repeated convictions for unlicensed operator for non-citizens or
undocumented clients may pose incarceration risk which could lead to

deportation.

Sentences of incarceration are now subject to review by a District Court
Judge. Implementation may require your client to be taken into custody and
transported to District Court.

Clients will be subject to a separate DMV administrative hearings for
license suspensions as persistent violators with an accumulation of 11 or
more points or an excessive speed conviction of more than 41MPH or more
over the limit as an eleven point violation under 15 NYCRR Part §131.
Please review Part §131.4 for administrative actions by DMV.

These functions were merged in Suffolk TVB unless client was convicted
by default §226.

27



APPEALS

Appeals will be filed with the Supreme Court, Appellate Term. This is a
major change from the simplified administrative appeals process.

Notice of Appeal must be served on the prosecutors and the Agency within
30 days of the date of conviction.

An Affidavit of Errors must be served within 30 days of the Notice of
Appeal.

You must order the minutes from the District Court reporters’ office to
transcribe the record and to send a copy to you and The Agency.

The record must be settled upon notice by the judicial hearing officer,
defense counsel and the Agency prosecutors.

Stays of driver license suspensions and revocations must be requested by an
ancillary order to show cause in the Appellate Term which must be renewed
by order to show cause, every 90 days upon good cause as per Vehicle and
Traffic Law §1808.

A delay of the sentence of the fines and incarceration must also be the
subject of an ancillary order to show cause CPL §460.50 which must be
renewed every 120 days upon good cause.

The order to show cause should combine both requests for relief and be
diaried for approximately 60 days for a follow-up order to show cause.

MISCELLANEOUS MENTIONS OF IMPORTANCE

“The compelling circumstances exceptions” remains on the books to
waive §510-2 driver license suspensions for felony and misdemeanor drug
convictions under Articles §220-221 of the Penal Law. Client may be
eligible for a restricted-use license VTL §530, 15 NYCRR Part§135.

The move over for stopped emergency vehicles law §1144-a is a two-
point offense. Also includes stopped hazard vehicles. This offense is
frequently miscoded as a three point violation for failure to yield right of
way to emergency vehicle under §1144(a).

PENAL LAW §120.03-A OF NOTE ELLE’S LAW VEHICULAR ASSAULT IN THE
THIRD DEGREE AS CLASS E FELONY
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The purpose is stricter punishment FOR SERIOUSLY INJURING PEDESTRIANS BY
COMMITTING VIOLATIONS OF THE VTL. MANDATORY LICENSE
REVOCATION OF UP TO SEVEN YEARS.

§120.03-A VEHICULAR ASSAULT IN THE THIRD DEGREE. A PERSON IS
GUILTY OF VEHICULAR ASSAULT IN THE THIRD DEGREE WHEN HE OR SHE
CAUSES SERIOUS PHYSICAL INJURY TO A PEDESTRIAN BY OPERATION OF
A VEHICLE WHEN SUCH SERIOUS PHYSICAL INJURY WAS CAUSED IN
WHOLE OR SUBSTANTIAL PART BY THE ACTOR'S VIOLATION OF ANY
SECTION OR SECTIONS CONTAINED WITHIN TITLE SEVEN OF THE VEHICLE
AND TRAFFIC LAW, OTHER THAN SECTION ELEVEN HUNDRED NINETY-
TWO OF SUCH TITLE. VEHICULAR ASSAULT IN THE THIRD DEGREE ISA
CLASS E FELONY. CONVICTION OF A CRIME PURSUANT TO THIS SECTION
SHALL, ALONG WITH OTHER PENALTIES OTHERWISE APPLICABLE, CARRY
WITH IT A LICENSE REVOCATION PURSUANT TO SUBDIVISION TWO OF
SECTION FIVE HUNDRED TEN OF THE VEHICLE AND TRAFFIC LAW OF UP

TO SEVEN YEARS. ]

Effective: November 1, 2013

McKinney's Consolidated Laws of New York Annotated Currentness
Vehicle and Traffic Law (Refs & Annos)
Chapter Seventy-One. Of the Consolidated Laws (Refs & Annos)
Title VIIL Rules of the Road
Article 31. Alcohol and Drug-Related Offenses and Procedures Applicable Thereto
(Refs & Annos)
§ 1198. Installation and operation of ignition interlock devices

<[Deemed repealed Sept. 1, 2015 pursuant to L.1988, c. 713, § 6]>

1. Applicability. The provisions of this section shall apply throughout the state to each
person required or otherwise ordered by a court as a condition of probation or conditional
discharge to install and operate an ignition interlock device in any vehicle which he or she
owns or operates.

2. Requirements. (a) In addition to any other penalties prescribed by law, the court shall
require that any person who has been convicted of a violation of subdivision two, two-a
or three of section eleven hundred ninety-two of this article, or any crime defined by this
chapter or the penal law of which an alcohol-related violation of any provision of section
eleven hundred ninety-two of this article is an essential element, to install and maintain,
as a condition of probation or conditional discharge, a functioning ignition interlock
device in accordance with the provisions of this section and, as applicable, in accordance
with the provisions of subdivisions one and one-a of section eleven hundred ninety-three
of this article; provided, however, the court may not authorize the operation of a motor
vehicle by any person whose license or privilege to operate a motor vehicle has been
revoked except as provided herein. For any such individual subject to a sentence of
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probation, installation and maintenance of such ignition interlock device shall be a
condition of probation.

(b) Nothing contained in this section shall prohibit a court, upon application by a
probation department, from modifying the conditions of probation of any person
convicted of any violation set forth in paragraph (a) of this subdivision prior to the
effective date of this section, to require the installation and maintenance of a functioning
ignition interlock device, and such person shall thereafter be subject to the provisions of
this section.

(c) Nothing contained in this section shall authorize a court to sentence any person to a
period of probation or conditional discharge for the purpose of subjecting such person to
the provisions of this section, unless such person would have otherwise been so eligible
for a sentence of probation or conditional discharge.

3. Conditions. (a) Notwithstanding any other provision of law, the commissioner may
grant a post-revocation conditional license, as set forth in paragraph (b) of this
subdivision, to a person who has been convicted of a violation of subdivision two, two-a
or three of section eleven hundred ninety-two of this article and who has been sentenced
to a period of probation or conditional discharge, provided the person has satisfied the
minimum period of license revocation established by law and the commissioner has been
notified that such person may operate only a motor vehicle equipped with a functioning
ignition interlock device. No such request shall be made nor shall such a license be
granted, however, if such person has been found by a court to have committed a violation
of section five hundred eleven of this chapter during the license revocation period or
deemed by a court to have violated any condition of probation or conditional discharge
set forth by the court relating to the operation of a motor vehicle or the consumption of
alcohol. In exercising discretion relating to the issuance of a post-revocation conditional
license pursuant to this subdivision, the commissioner shall not deny such issuance based
solely upon the number of convictions for violations of any subdivision of section eleven
hundred ninety-two of this article committed by such person within the ten years prior to
application for such license. Upon the termination of the period of probation or
conditional discharge set by the court, the person may apply to the commissioner for
restoration of a license or privilege to operate a motor vehicle in accordance with this
chapter,

(b) Notwithstanding any inconsistent provision of this chapter, a post-revocation
conditional license granted pursuant to paragraph (a) of this subdivision shall be valid
only for use by the holder thereof, (1) enroute to and from the holder's place of
employment, (2) if the holder's employment requires the operation of a motor vehicle then
during the hours thereof, (3) enroute to and from a class or course at an accredited school,
college or university or at a state approved institution of vocational or technical training,
(4) to and from court ordered probation activities, (5) to and from a motor vehicle office
for the transaction of business relating to such license, (6) for a three hour consecutive
daytime period, chosen by the department, on a day during which the participant is not
engaged in usual employment or vocation, (7) enroute to and from a medical examination
or treatment as part of a necessary medical treatment for such participant or member of

30



the participant’s household, as evidenced by a written statement to that effect from a
licensed medical practitioner, (8) enroute to and from a class or an activity which is an
authorized part of the alcohol and drug rehabilitation program and at which participant's
attendance is required, and (9) enroute to and from a place, including a school, at which a
child or children of the participant are cared for on a regular basis and which is necessary
for the participant to maintain such participant’s employment or enrollment at an
accredited school, college or university or at a state approved institution of vocational or
technical training.

(c) The post-revocation conditional license described in this subdivision may be revoked
by the commissioner for sufficient cause including but not limited to, failure to comply
with the terms of the condition of probation or conditional discharge set forth by the
court, conviction of any traffic offense other than one involving parking, stopping or
standing or conviction of any alcohol or drug related offense, misdemeanor or felony or
failure to install or maintain a court ordered i gnition interlock device.

(d) Nothing contained herein shall prohibit the court from requiring, as a condition of
probation or conditional dis-charge, the installation of 2 functioning ignition interlock
device in any vehicle owned or operated by a person sentenced for a violation of
subdivision two, two-a, or three of section eleven hundred ninety-two of this chapter, or
any crime defined by this chapter or the penal law of which an alcohol-related violation of
any provision of section eleven hundred ninety-two of this chapter is an essential element,
if the court in its discretion, determines that such a condition is necessary to ensure the
public safety. Imposition of an ignition interlock condition shall in no way limit the effect
of any period of license suspension or revocation set forth by the commissioner or the
court,

(e) Nothing contained herein shall prevent the court from applying any other conditions of
probation or conditional discharge allowed by law, including treatment for alcohol or
drug abuse, restitution and community service.

(f) The commissioner shall note on the operator's record of any person restricted pursuant
to this section that, in addition to any other restrictions, conditions or limitations, such
person may operate only a motor vehicle equipped with an ignition interlock device.

4. Proof of compliance and recording of condition. (a) Following imposition by the court
of the use of an ignition interlock device as a condition of probation or conditional
discharge it shall require the person to provide proof of compliance with this section to
the court and the probation department or other monitor where such person is under
probation or conditional discharge supervision. If the person fails to provide for such
proof of installation, absent a finding by the court of good cause for that failure which is
entered in the record, the court may revoke, modify, or terminate the person's sentence of
probation or conditional discharge as provided under law. Good cause may include a
finding that the person is not the owner of a motor vehicle if such person asserts under
oath that such person is not the owner of any motor vehicle and that he or she will not
operate any motor vehicle during the period of interlock restriction except as may be
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otherwise authorized pursuant to law. “Owner” shall have the same meaning as provided
in section one hundred twenty-eight of this chapter.

(b) When a court imposes the condition specified in subdivision one of this section, the
court shall notify the com-missioner in such manner as the commissioner may prescribe,
and the commissioner shall note such condition on the operating record of the person
subject to such conditions.

5. Cost, installation and maintenance. (a) The cost of installing and maintaining the
ignition interlock device shall be borne by the person subject to such condition unless the
court determines such person is financially unable to afford such cost whereupon such
cost may be imposed pursuant to a payment plan or waived. In the event of such waiver,
the cost of the device shall be borne in accordance with regulations issued under
paragraph (g) of subdivision cne of section eleven hundred ninety-three of this article or
pursuant to such other agreement as may be entered into for provision of the device. Such
cost shall be considered a fine for the purposes of subdivision five of section 420.10 of
the criminal procedure law. Such cost shall not replace, but shall instead be in addition to,
any fines, surcharges, or other costs imposed pursuant to this chapter or other applicable
laws.

(b) The installation and service provider of the device shall be responsible for the
installation, calibration, and maintenance of such device.

6. Certification. (a) The commissioner of the department of health shall approve ignition
interlock devices for installation pursuant to subdivision one of this section and shall
publish a list of approved devices.

(b) After consultation with manufacturers of ignition interlock devices and the national
highway traffic safety ad-ministration, the commissioner of the department of health, in
consuitation with the commissioner and the office of probation and correctional
alternatives, shall promulgate regulations regarding standards for, and use of, ignition
interlock devices. Such standards shall include provisions for setting a minimum and
maximum calibration range and shall include, but not be limited to, requirements that the
devices:

(1) have features that make circumventing difficult and that do not interfere with the
normal or safe operation of the vehicle;

(2) work accurately and reliably in an unsupervised environment;
(3) resist tampering and give evidence if tampering is attempted;
(4) minimize inconvenience to a sober user;

(5) require a proper, deep, lung breath sample or other accurate measure of blood alcohol
content equivalence;
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(6) operate reliably over the range of automobile environments;

(7) correlate well with permissible levels of alcohol consumption as may be established
by the sentencing court or by any provision of law; and

(8) are manufactured by a party covered by product liability insurance.

(¢) The commissioner of the department of health may, in his discretion, adopt in whole
or relevant part, the guidelines, rules, regulations, studies, or independent laboratory tests
performed on and relied upon for the certification or approval of ignition interlock
devices by other states, their agencies or commissions.

7. Use of other vehicles. (a) Any requirement of this article or the penal law that a person
operates a vehicle only if it is equipped with an ignition interlock device shall apply to
every motor vehicle operated by that person including, but not limited to, vehicles that are
leased, rented or loaned.

(b) No person shall knowingly rent, lease, or lend a motor vehicle to a person known to
have had his or her driving privilege restricted to vehicles equipped with an ignition
interlock device unless the vehicle is so equipped. Any person whose driving privilege is
so restricted shall notify any other person who rents, leases, or loans a motor vehicle to
him or her of such driving restriction.

(c) A violation of paragraph (a) or (b) of this subdivision shall be a misdemeanor.

8. Employer vehicle. Notwithstanding the provisions of subdivision one and paragraph
(d) of subdivision nine of this section, if a person is required to operate a motor vehicle
owned by said person's employer in the course and scope of his or her employment, the
person may operate that vehicle without installation of an approved ignition interlock
device only in the course and scope of such employment and only if the employer has
been notified that the person's driving privilege has been restricted under the provisions
of this article or the penal law and the person whose privilege has been so restricted has
provided the court and probation department with written documentation indicating the
employer has knowledge of the restriction imposed and has granted permission for the
person to operate the employer’s vehicle without the device only for business purposes.
The person shall notify the court and the probation department of his or her intention to
so operate the employer's vehicle. A motor vehicle owned by a business entity which
business entity is all or partly owned or controlled by a person otherwise subject to the
provisions of this article or the penal law is not a motor vehicle owned by the employer
for purposes of the exemption provided in this subdivision. The provisions of this
subdivision shall apply only to the operation of such vehicle in the scope of such
employment.

9. Circumvention of interlock device. (a) No person whose driving privilege is restricted

pursuant to this article or the penal law shall request, solicit or allow any other person to
blow into an ignition interlock device, or to start a motor vehicle equipped with the
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device, for the purpose of providing the person so restricted with an operable motor
vehicle.

(b) No person shall blow into an ignition interlock device or start a motor vehicle
equipped with the device for the purpose of providing an operable motor vehicle to a
person whose driving privilege is so restricted.

(©) No person shall tamper with or circumvent an otherwise operable ignition interlock
device,

(d) No person subject to a court ordered i gnition interlock device shall operate a motor
vehicle without such device.

() In addition to any other provisions of law, any person convicted of a violation of
paragraph (a), (b), (c), or (d) of this subdivision shall be guilty of a Class A misdemeanor.

10. Warning label. The department of health shall design a warning label which the
manufacturer shall affix to each ignition interlock device upon installation in the state.
The label shall contain a warning that any person tampering, circumventing, or otherwise
misusing the device is guilty of a misdemeanor and may be subject to civil liability.

MANDATORY IGNITION INTERLOCK DEVICE

Not mandated for Interim Probation CPL§390.30, Penal Law§ 65.10

Mandatory for all convictions for §1192(2) (3) for violations committed on or after
11/18/09 and sentenced after 8/15/10 to a conditional discharge or probation. All
convictions for violations of Aggravated DWI §1192 2A committed on or after
12/18/09. Please see Ignition Interlock Conditions of Probation/Conditional
Discharge and other related IID forms Annexed herein as Exhibit M.

Applies even if client is not granted to the ability to obtain and possess a post conviction
or post revocation conditional license/privilege by terms and conditions of probation.
Suffolk County Department of Probation is the designated monitor for the ignition interlock

program.
Which vehicles? Owned or operated by client,
Probation to determine which vehicles must have the device. May be estopped from
denying operation of non-owned vehicle operated at time of arrest.
Must be installed within 10 business days of sentence or release from incarceration.
Probation is to be furnished proof of instailation within 3 business days.
Client doesn’t own or operate a vehicle. May be exempted by acceptable letter/affidavit to
Probation or even an attorney’s letter which states “client has represented to their
counsel”. ..

34



35



2



