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BRIDGE THE GAP 2016
GRIEVANCES

Presenter: Barry M. Smolowitz, Esq.
Member of Grievance Committee for the 10th Judicial District

Ethics - Grievance FAQS
Policing the profession:
Grievance Committees - Departments
Each department has its own committee. The second and fourth department have sub committees
that cover certain judicial districts within the departments.
•

First Department Disciplinary Committee - New York & Bronx counties
61 Broadway, 2nd Floor
New York, NY 10006
(212) 401-0800

•

Second Department Grievance Committees
•

Kings, Queens & Richmond counties (2nd, 11th & 13 JD)
Renaissance Plaza
335 Adams Street, Suite 2400
Brooklyn, NY 11201-3745
(718) 923-6300

•

Dutchess, Orange, Putnam, Rockland & Westchester counties (9th JD)
399 Knollwood Road, Suite 200
White Plains, NY 10603
(914) 824-5070
Nassau & Suffolk counties (10th JD)

•

150 Motor Parkway, Suite 102
Hauppauge, NY 11788
(631) 231-3775
•

Third Department Committee on Professional Standards
•

Albany, Broome, Chemung, Chenango, Clinton, Columbia, Cortland, Delaware,
Essex, Franklin, Fulton, Greene, Hamilton, Madison, Montgomery, Otsego,
Rensselaer, St. Lawrence, Saratoga, Schenectady, Schoharie, Schuyler, Sullivan,
Tioga, Tompkins, Ulster, Warren & Washington Counties
40 Steuben Street, Suite 502

Albany, NY 12207
(518) 285-8350
•

Fourth Department Disciplinary Committee
•

Herkimer, Jefferson, Lewis, Oneida, Onondaga & Oswego Counties (5th JD)
Syracuse Square
224 Harrison Street, Suite 408
Syracuse, NY 13202-3066
(315) 471-1835

•

Cayuga, Livingston, Monroe, Ontario, Seneca, Steuben, Wayne & Yates Counties
(7th JD)
50 East Avenue, Suite 404
Rochester, NY 14604-2206
(585) 530-3180
Fax: (585) 530-3191

•

Allegany, Cattaraugus, Chautauqua, Erie, Genessee, Niagara, Orleans &
Wyoming Counties (8th JD)
438 Main Street, Suite 800
Buffalo, NY 14202-3212
(716) 845-3630

All departments (eff. 7/1/16) - 22 NYCRR 1240 - Rules for Attorney Discipline Matters
1st Department - 22 NYCRR 603 - Conduct of Attorneys; eff. through 6/30/16
2nd Department - 22 NYCRR 691- Conduct of Attorneys; eff. through 6/30/16
2nd Department - Five committees in the Second Department. Suffolk is
covered by the 10th Judicial District Committee (The Committee for the 10th JD
governed by 22 NYCRR §691.4, until 6/30/16 then 22 NYCRR 1240). Committee
comprised of 20 members, 16 of whom must be attorneys. See changes to Committee
Composition below, eff. 7/1/16.
3rd Department - 22 NYCRR 806 - Conduct of Attorneys; eff. through 6/30/16
4th Department - 22 NYCRR 1022.17-.28 - Attorneys; eff. through 6/30/16

22 NYCRR 605 (et seq) - Rules and Procedures of the Departmental
Disciplinary Committee -First Department only, no counterpart for the other
departments. eff. through 6/30/16

Authority:

Professional Rules of Conduct - Effective April 1, 2009
Lawyer’s Code of Professional Responsibility - Prior to April 1, 2009
Judiciary Law §90(2) though §90(10)
Disciplinary Rules (Rules of Professional Conduct) - 22 NYCRR 1200
Proposed - Effective July 1, 2016, the Rules for Disciplinary Matters have been harmonized
and are fully contained in 22 NYCRR 1240. This new section, will replace most if not all of the rules
for each of the four departments. Specifically, the process and procedures will now be uniform in all
four departments. It attempts to limit disparate outcomes between the four departments.

The new rules have added consistency to the process, in that all attorneys in New York will
have the same disciplinary procedure irrespective of what department the complaint is brought in,
or where the attorney practices. The new rules have added greater protection to the attorney by
allowing for greater notice, discovery, and transparency to the process.
Still to be decided is when and how the new rules will be applied to matters that have been
either opened prior to July 1, 2016 or of a complaint of misconduct which took place prior to July 1,
2016.
Committee makeup to change (NEW). Prior to the new rule, it was mandatory that
appointments be made from lists submitted by bar associations, it appears that this is no longer is
the case. Appointments are made as the committee deems appropriate. The term for committee
membership was two four year terms, or eight years of service. The new rules are silent as to length
of term. The committee composition is now 21 members (was 19), at least 3 or more are non
lawyers. The Chair shall be a member lawyer. A committee member must reside or work in the
geographic area of the committee. Two thirds of the membership of the committee shall constitute a
quorum (14). All actions require a majority vote of those members present.
Letter of Advisement (NEW), replaces Letter of Caution. Dismissal with advisement, is no
longer available to the committee as a disposition.
As in past, complaint against an attorney is to be filed in the department of admission. The
Committee or the Court may transfer to another department as justice may require.
Investigation stage essentially remains the same.
Disclosure (NEW): The Chief Attorney provides a copy of the pending complaint to the
respondent within 60 days of receipt of that complaint. Prior to the Committee taking any
dispositional action, the Chief Attorney must provide respondent with an opportunity to review
ALL written statements and other documents that form the basis for the proposed Committee
action. Materials that are deemed attorney work product are exempt.

Committee Level Disposition:

By the Chief Attorney: After initial screen of the complaint, may:
a) Decline to investigate because the matter involves a person or conduct not covered by the

rules; b) The allegations, if true, do not constitute professional misconduct; c) complaint seeks a
legal remedy; d) matter is intertwined with a pending legal action or proceeding. Chief Attorney is
not limited to the aforementioned reasons.
If investigation appears complaint involves a dispute regarding fees, a matter suitable for
mediation, matter suitable for the local bar’s Grievance Committee, s/he may refer the matter to the
alternative forum upon notice to the parties.
The parties will be provided with a brief description of any disposition of a complaint by the
Chief Attorney.
By the Committee:
a) Dismiss complaint by letter to the parties.
b) If investigation appears complaint involves a dispute regarding fees, a matter suitable for
mediation, matter suitable for the local bar’s Grievance Committee, s/he may refer the matter to the
alternative forum upon notice to the parties.
c) (NEW) Make an application to diversion program [22 NYCRR 1240.11]
d) Issue a Letter of Advisement (not discipline - old Letter of Caution)
e) Written Admonition (discipline-not made public). Said Admonition shall clearly state the
facts forming the basis for the finding. (NEW) Prior to imposing the Admonition the Respondent
shall get 20 days notice by mail. (NEW) The Respondent may request an opportunity to appear
before the Committee of Sub-Committee to seek reconsideration.
f) Where Committee finds there is probable cause that respondent engaged in professional
misconduct warranting the imposition of public discipline, and that such discipline is appropriate to
protect the public, maintain the integrity of the profession, and deter others from committing
similar misconduct, authorize a formal DP as per [22 NYCRR 1240.8].
Complainant (as permitted by law) shall be provided with a brief description of the basis for
any disposition by the Committee.
Review of Committee Action:
Letter of Advisement (NEW)- Within 30 days of the issuance of same, respondent may file
a written request for reconsideration with the Chair of the Committee, with a copy to Chief
Counsel. Oral argument is not permitted. The Chair shall have full discretion to deny the request, or
refer to either the full committee or a sub-committee.
(NEW) Within 30 days of the final determination denying a request for reconsideration, the
respondent may seek review of the Letter of Advisement by submitting and application to the Court,

on notice to the Committee, upon a showing that the issuance of the letter was in violation of a
fundamental constitutional right. Respondent has the burden of establishing a violation of such a
right.
Admonition - (NEW) Within 30 days of the issuance of an Admonition, the respondent
may make application to the court, on notice to the Committee, to vacate the Admonition. Upon
such application and the Committee’s response, if any, the Court may consider the entire record
and take whatever action it deems appropriate.
Review of Dismissal or Declination to Investigate - (NEW) Within 30 days of the issuance
of notice to the complainant of the Chief Attorney’s decision declining to investigate, or the
Committee’s dismissal, the complainant may submit a written request for reconsideration to the
Chair of the Committee. Oral argument shall not be permitted. The Chair shall have the discretion
to deny reconsideration, or refer the request to the full committee or a sub-committee.
As may be permitted by law, the respondent and the complainant shall be provided with a
brief description of the basis of disposition of any review which was sought or objection submitted.
The level of sanctions:
What is Discipline and what is not?
What is public and what is not?
Discipline:
By consent - eff. 7/12/16 (NEW)
Issued by the Appellate Division: §90(2) Judiciary Law
Disbarment
Suspension
Censure (Public)
Issued by the Grievance Committee:
Admonition (Private Censure)
Sub Committee review (Panel of Three).
If sustained, then becomes a Reprimand (only available until 6/30/16)
Findings that are Not Deemed Discipline:

Letter of Caution, eff. 7/1/16 Letter of Advisement
Dismissal with Advisement (not available after 6/30/16)
Dismissal
Additional interlocutory findings:
Interim suspension
Diversion Program
Commencement of a Grievance:
How is a Grievance Proceeding Commenced and by whom?
It is usually commenced by a signed written complaint, but need not be.
It may be brought by:
A client, an interested party, the court, extra territorial bodies (ie: attorney admitted out of
state, or an attorney being convicted of a crime outside on New York State), law enforcement, other
governmental bodies, Local Fee Dispute Committee, Local Grievance Committee, Sua Sponte, as a
result of information uncovered by an attorney investigator, media reports, Secure Pass review,
etc.
What is covered?
Professional Misconduct as well as personal misconduct.
The Process:
Upon the receipt of a complaint
Investigators use any or all above authorities, they may also rely upon case law, Canons,
Ethical Considerations and Ethics Opinions. Case is assigned to an attorney investigator (this is an
employee, not a member of the committee.

Intake outcomes:
The matter to be transferred to other agency such as the local Bar Association Grievance
Committee, mediation, fee dispute resolution committee (part 137), bar association fee conciliation
committee. These entities can refer the matter back to the Grievance Committee. In addition, the local
Bar Association may dismiss, dismiss with advisement or refer the complaint back the Judicial
Grievance Committee for further action.
Determination that an investigation is not warranted:
Failure to state a complaint.
No Professional Misconduct even allegation(s)is true.
Merely seeking advice.
Allegation is intertwined with pending litigation.
A legal remedy is available to the complainant.
Matter is a Fee Dispute
Matter referred to Bar mediation
Matter referred to Bar Grievance Committee
Investigation Opened:
R e s p o n d e n t sent a copy of complaint and a background questionnaire. Respondent
has 10 days to respond with his/her answer (in duplicate) together with the completed questionnaire. 22
NYCRR 691.4(l)(1)(a) has a Duty of Cooperation and Candor, the failure of which gives rise to
additional action, which could lead to an immediate suspension of the attorney, separate and apart for
the merit of the complaint. (Time limits are silent in the new rule, so it is presumed that the old rule of
10 days will be followed).
A copy of the Respondent’s answer is forwarded to the complainant who has 10 days to
submit a reply. (Time limits are silent in the new rule, so it is presumed that the old rule of10 days will
be followed)
The Respondent may be requested to submit to interviews, examination under oath
(EUO), provide documents including files and escrow records. The Committee may seek a judicial
subpoena for attendance and record production.
The Committee may subpoena bank records or witnesses.
A sub-committee hearing of three members may be convened to take evidence during the
investigation. (New rule is silent as to this provision)

The pendency of the investigation does not sever or stay the attorney/client
relationship, Attorney must continue to insure that his/her client’s rights are protected.
At the conclusion of the investigation, the Committee meets, reviews the facts of the
investigation and makes a determination.
Committee Outcomes:
Dismissal
Dismissal with Advisement(s) - only until6/30/16
Letter of Caution - Only until 6/30/16, then becomes a Letter of Advisement
Admonition
Reprimand - Only until 6/30/16
Application for a Formal Disciplinary Proceeding
A Respondent may appeal a finding of a Letter of Caution or an Admonition. If
appeal of these findings are taken, a sub-committee of three will hear appeal. Upon completion the
committee if the charges are sustained the disposition may now be labeled a Reprimand. (Until
6/30/16, then [22 NYCRR 1240.7e1] takes effect. See above, Letter of Advisement and review.
Request for the Appellate Division to institute formal charges (commonly known as a request for
a Disciplinary Proceeding [DP]).
Formal Disciplinary Proceeding:
Upon authorization by the Appellate Division to institute formal charges, a Special Referee is
appointed to preside over the matter.
The proceeding is civil in nature and governed by Article 4 of the CPLR - Special
Proceedings and §90 of the Judiciary Law.
The proceeding is commenced by the filing of a Notice of Petition and Petition served upon the
Respondent containing the specific charges of misconduct returnable of 20 days notice. The
Respondent then serves and answer to the Petition, and a Reply is served if appropriate. Staff counsel
prosecutes the matter on behalf of the Committee.
Within 20 days after the service of an answer, or if applicable a reply, the Committee shall file
with the Court a Statement of Facts (disputed and undisputed).
Within 20 days following the submission by the Committee the respondent shall respond to the
Committee’s statement and if appropriate, set forth respondent’s statement of facts identifying those

allegations that are disputed, and those that are not disputed.
In the alternative, within 30 days after the service of an answer or reply the parties may file a
joint statement advising the court that the pleadings raise no issue of fact requiring a hearing OR a joint
stipulation of disputed and undisputed facts.
Unless the court orders otherwise, a party must provide disclosure regarding any disputed facts
to the other party, no later then 14 days after the filing of the statement. The disclosure shall contain:
Identify the name(s) of each individual likely to have relevant and discoverable information that
the disclosing party may use to support or contest the disputed allegation, and a general description of
the information likely possessed by that individual.
A copy of each document that the disclosing party has in its possession or control that the party
may use to support or contest the allegation, unless copying such documents would be unduly
burdensome or expensive, in which case the disclosing party may provide a description of the
documents by category and location, together with and opportunity to inspect and copy such
documents.

Subpoenas may be issued by the Clerk of the Court upon application by either party.
Discipline by Consent : (NEW) eff. 7/1/16 {form of plea bargaining}
At anytime after the filing of the petition with proof of service, the parties may file a joint
motion with the court requesting the imposition of discipline by consent. The motion shall include
a) Stipulation of facts
b) Respondent’s conditional admissions if misconduct and rule/standard(s) violated.
c) Relevant aggravating or mitigating factors, prior disciplinary history of Respondent
d) Agreed upon discipline/restitution
e) Affidavit of Respondent that.
i) conditionally admits facts of Stip.
ii) consents to agreed discipline
iii) give consent freely and voluntarily with coercion or duress
iv) Respondent is fully aware of the consequences of his/her consent
Notice of the joint motion, without supporting papers, shall be served upon the referee, if one
as been appointed, and all proceedings shall be stayed pending the Court’s determination of the motion.
If granted, the Court will issue a decision imposing discipline based upon the stipulation and as agreed
upon in the joint motion. If denied, all conditional admissions shall be deemed withdrawn and shall not
be used against respondent, committee or any other party in the pending or any other proceedings.

A hearing is conducted before the Special Referee.
Standard of proof the fair preponderance of the evidence.
The parties may submit post-hearing memoranda.
Referee to complete hearing within 60 days following the date of entry of the order of reference,
and shall, following post-hearing submissions, file with the Court a written report setting forth his/her
findings. Formal disciplinary charges may be sustained upon the preponderance of the evidence.
After the report is issued, the parities make motions to the Appellate Division to
affirm or disaffirm the findings in the report. (At this point the prior disciplinary history, if any, is
presented to the Court).
If charges are sustained by the Appellate Division, the outcome is:
Public Censure
Suspension
Disbarment
Direct Appellate Division Discipline (not referred by the Grievance Committee):
Criminal convictions:
Convicted of a NY Felony or foreign or federal felony which is essentially
similar to a NY Felony. Ceases to be lawyer at the moment of plea or verdict. Subject to automatic
discipline.
Convicted of a “serious crime” [§90(4)(d) Judiciary Law &
22NYCRR691.7(b)] defined as a foreign or federal felony which is not essentially similar to a NY
Felony but which contains a necessary element of criminal contempt, false swearing, fraud, deceit,
bribery, theft, moral turpitude, etc. is subject to formal disciplinary charges.
At the hearing the respondent may not offer evidence inconsistent with the
essential elements of the crime for which he/she was convicted, but may offer mitigation.
Reciprocal Discipline [22NYCRR691.3]- 22NYCRR1240.13
Any attorney disciplined in another jurisdiction may be disciplined in NY
based upon the finding of misconduct in the other jurisdiction.
At hearing attorney may offer defense of being deprived of due
process in the other jurisdiction, or that there was an infirmity of proof or that imposition of

discipline by the Appellate Division wold be unjust, the misconduct would not be misconduct in NY.
Resignations by attorney under investigation [22NYCRR691.9] - 22NYCRR1240.10
An attorney my tender a resignation of his/her license to practice law while
subject to the investigation. They must submit an affidavit attesting that the resignation is freely and
voluntarily rendered, that they are aware of investigation into the misconduct, the nature of which is
set forth, and acknowledges that they could not successfully defend themself on the merits of the
charges. If the court accepts the resignation, an order is issued disbarring the attorney. If allegations
include the misappropriation or misapplied funds, application must identify whose money/property
was misappropriated; the value, consent to order of restitution.

Interim Suspension [22 NYCRR 691.4(l)(1)]:
An attorney under investigation by a grievance committee or the subject of a
formal disciplinary proceeding may be suspended from the practice of law until the matter has been
concluded (even prior to a determination on the charges) upon a finding that he/she is guilty of
professional misconduct immediately threatening the public interest.
This can happen when an attorney fails to cooperate, makes a substantial
admission under oath of professional misconduct or un-controverted evidence of same.
What are some of the more common areas of complaints that give rise to a grievance: Allegations of theft or fraud

Trust account defalcations
Trust account technical conversions
Case or client neglect

Conflicts of Interest
Convictions of serious crimes
Moral Turpitude issues
Criminal Contempt

Failure to register or to timely register
Failure to Cooperate
DWI/DWAI convictions
Fraudulent attestations, including court documents and notary
Fees

BARRY M. SMOLOWITZ, ESQ.
7 MARILYN DRIVE
KINGS PARK, N.Y. 11754
(631) 544-0759
(631) 269-1140 - fax
e-mail: barry@bmslaw.com
EXPERIENCE:
Attorney

Professional Activities
(Bolded Information indicates
activity during the current
fiscal year)

Full Time Private Practice - Admitted to N.Y. State Bar, Federal District Court of New York,
Southern & Eastern District, United States Supreme Court, United States Court of Federal Claims,
United States Court of Appeals for the Federal Circuit, United States Court of Military Appeals.
General Practice with emphasis in Corporate Law, Criminal Law, Education Law, Real Property
Law, Computer Law and Administrative Trial litigation.
1986 - Present
Recipient of NYSBA President’s Pro Bono Service Award, 10th Judicial District - 2012
SCBA pro bono attorney of the month - March 2012
Two time recipient of the SCBA President’s Award - 1994 & 2009
Two time recipient of SCBA Director’s Award - 2010 & 2013
Recipient of SCBA Award of Recognition - 1996
Recipient of SCBA Service Award - 1999
Member N.Y.S. Grievance Committee, 10th Judicial District - 2008-Present
Past President Director - Suffolk County Bar Association - 2008 - 2010
NYSBA Nominating Committee - Alternate Delegate, 2008- 2010
Chair - Suffolk County Bar Association Judicial Screen Committee - 2013-2014
Member - Suffolk County Bar Association Judicial Screening Committee 2008-2014
Co-Chair SCBA Traffic & Parking Violations Agency Committee 2013-2016
Member - SCBA Traffic & Parking Violations Agency Committee 2013 - Present
Suffolk County Bar Association Nominating Committee 2008 - 2010
Co-Chair of the Suffolk County OCA Pro Bono Action Committee, 2009-2012
Member of the Suffolk County OCA Pro Bono Action Committee, 2007-2012
NYS Bar Foundation Fellow
Chair, SCBA House Committee, 2008-2012
Co-Chair - Suffolk County Bar Association Grievance Committee - 2008
President - Suffolk County Bar Association - 2007-2008
President-Elect - Suffolk County Bar Association - 2006-2007
First Vice President - Suffolk County Bar Association - 2005-2006
Second Vice President - Suffolk County Bar Association - 2004-2005
Treasurer - Suffolk County Bar Association - 2003-2004
Managing Director - SCBA Pro Bono Foundation - 2003-2004
Secretary - Suffolk County Bar Association - 2002-2003
Assistant Managing Director - SCBA Pro Bono Foundation - 2002-2003
Director - Nassau Suffolk Law Services - 2002 - Present
Chair - SCBA Centennial Committee - 2003 - 2008
Member/Delegate - NYSBA House of Delegates - 2004 - 2008
Dean - Suffolk Academy of Law - 1997-1999
Director - Suffolk County Bar Association - 1997 - 2000
Suffolk Academy of Law Trustee, 1997-2000; 2002-2010
Suffolk County Pro-Bono Foundation Trustee, 1997-2000; 2002- Present
Chair - Suffolk Academy of Law Advisory Committee 1999 - 2001
Chair - District Court Sitting Arbitrators Committee - 2000-2001
Co-Chairperson - Strategic Planning Committee
Chairperson - LOEM Exposition (Law Tech/Law Biz) 1995 - 2001
SCBA Coordinator to joint Nassau/Suffolk Trade Show 2005-2007
Founder, Designer and Administrator of Electronic Research Center, 1993 - present
Updated Electronic Research Center - 1999
Designed & supervised phase 1 & phase 2 of the SCBA administration computer upgrade - 2000
Administrator - Audio/Visual Equipment, 1993 - Present
Director of Technology to the Suffolk County Bar Association, 1993 - Present
Computer Training coordinator to the Suffolk Academy of Law
Participant - Attorneys Assistance Program, 1993 - Present
Originated, Developed and Implemented the Computer Mentor Program
Bench Bar Committee, Chair, 2006-2007; Member, 2000 - 2001; 2006-2013
Member - District Court Committee, 1989 - 2002
Member - District Court Sitting Arbitrators Committee, 2000-Present
Member - Criminal Law Committee, 1989 - 2002
Member - Professional Ethics Committee, 1993 - 2002
Member - Education Law Committee, 2001 - Present

Member - Grievance Committee, 2000 - 2001
Member - Fee Disputes Resolution Panel, 1994 - 2007
Member - Matrimonial Fee Disputes Resolution Arbitration Panel, 1995 - 2001
Member - Speaker’s Bureau, 1991 - 2011
Member - America Relief Fund Task Force (assisting victims of September 11th tragedy)
Member - Task Force on Multi Disciplinary Practice
Member - OCA Electronic User Group & Task Force on Electronic Filing
Judge - NY State Bar Association, Mock Trial Tournament 1990 - 1992, 1994-2006
Arbitrator - Suffolk County District Court; Small Claims Part
Participant - Phone-a-thon for Millennium Development Fund - 1999 & 2000
Publications The Suffolk Lawyer, Contributed over 60 articles relating to Law Office
Technology, and Membership Services including a monthly Technology Article
Internet Guide for NY Lawyers - Ethical Concerns (NYSBA - 1999, 2003)
Associate Dean - Suffolk Academy of Law - 1995-1997
Chairperson - Suffolk Academy of Law Curriculum Committee, 1995 - 1996
Officer - Suffolk Academy of Law, 1993 - 1999
Chairperson - SCBA Y2K Task Force
Chairperson - Fee Dispute Resolution Committee - East 1996 - 1997
Chairperson - Technology and the Law Committee 1997 - 1998
Co-Chairperson - Professional Ethics Committee 1995 - 1996
Coordinator - Lawyer in the classroom program of the NY State Bar & SCBA, 1994-1997
Co-Chairperson - Law Day Committee 1995
Chairperson - Law Office Management Committee, 1993 - 1995
Chairperson - Membership Services Committee, 1991-1993
Developed and Implemented “ACE” - The Academy Computer Education program (a hands-on
computer training program for members)
Designed and reviewed the specifications for the SCBA computer network upgrade - 1995
Judge - We The People program, New York State Bar Association, LYC, February 1995
Assisted in the reinstallation of the SCBA computer network upon move to the new building - 1993
Participant - Phone-a-thons for Development Fund - 1993
Coach - New York State Bar Association, Mock Trial Tournament, 1993
Member - Membership Services Committee, 1990 - 1998
Member - Law Day Committee, 1992, 1994, 1995, 1996
Member - Legislative Review Committee, 1996 - 2000 [participated in Albany visits]
Member - Nominating Task Force Committee, 1993 - 1994
Member - Small Firm and Solo Task Force, 1993 - 1994
[Committee received President’s Recognition Award]
Member - Ad hoc committee Task Force II on Craco implementation, 1996
Member - Lawyers Against Drunk Driving Video Committee, 1994
[Committee received President’s Recognition Award]
Member - Law Related Education Committee - 1994 - 1996
Coordinated and assisted Bayshore Elementary School in their Law Related Education
Kiddie Mock Trial Production - May, 1995
Member - Task Force on Pro-Se Defendants - 1998 - 2000
Member - Professionalism Committee, 1995 - 1998
Member - Solo and Small Firm Practice Committee, 1995 - 1997
Member - Sports & Entertainment Law Committee, 1995 - 1998
Member - Technology in the Law Committee, 1996 - 2000
Member - Suffolk Academy of Law Curriculum Committee, 1993 - 1994, 1999 - 2000
Member - Suffolk Academy of Law Budget Committee, 1993 - 1997
Member - Suffolk Academy of Law Bylaws Committee, 1994-1995
Lecturer- Half Hollow High School East-Law as a Career, January 1998
Lecturer - West Islip Middle School - Law as a Career, November 1994
Lecturer - East Northport Middle School - Law as a Career, January 1995
Lecturer - Harborfield High School - Law as a Career, November 1995
Lecturer - Patchogue/Medford School District - SCBA programs to curb Drugs,
Substance Abuse and Violence among school age youths. February 1995
Lecturer - Long Island Council for the Social Studies Education, SCBA Law Related
Education program, October 1995
Lecturer - Harborfields H.S. Family Networking Workshop - Parents liability when
allowing “keg” parties at their homes, December 1995
Lecturer - Smithtown High School - The implications of DWI and the Law, April 1996
Lecturer - Rocky Point HS - Treating juveniles as adults under the law, November 1996
Lecturer - John Glenn High School - Law as a Career, December 1996

CLE Presenter - Numerous computer seminars, Practicum Program 1993 - Present, Professional
Ethics, LOEM Exposition (Law Tech) 1993-1999, Consumer Law, New York
State Bar Association’s, General Practice & Young Lawyers Section - Technology
July 1994, New York State Bar Association’s, Solo & Small Firm Section annual
meeting - Internet in the law office January 1996, New York State Bar
Association’s Conference of Bar Leaders annual meeting - Bar Leader’s Trip-tik to
the Information Superhighway January 1996, Monroe County Bar Association Using technology in the practice of law May 1996, Erie County Bar Association An introduction to the use of the Internet in a law practice May 1996, The use of
technology in your law practice - East End series opening lecture, May 1996, The
Business Side of Lawyering - SCBA Ocotber 1996, Basic Use of the Internet in
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Of Technology in the Practice of Law - Monroe County Bar Association June
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1999
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Supervising Adjunct Professor - LIU- C.W. Post; High School SCALE Program, 1992 - 1993
Adjunct Professor - Long Island University - C.W. Post, 1990 - Present
Adjunct Professor - Suffolk County Community College, 1986 - 1990
Adjunct Professor - Nassau County Community College, 1987 - 1990
Police Officer - N.Y.C. Police Department - April 1968 to February 1985
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Educational Achievement Citations - June 1976 & June 1979
NYC Police Foundation Incentive Scholarship - 1980
Police Department Honor Legion - Life Member
New York Sate Bar Association Fellow
New York State Bar Association
Suffolk County Bar Association
Life Director and Founding Vice President - Touro Law School Alumni Association
Founder & first President of New York Chapter of the Badge & Gavel Society

EDUCATION:
TOURO COLLEGE SCHOOL OF LAW
Juris Doctor - June 1984
Honors

Activities

Scholastic Achievement Award for exceptional contributions to the
growth of the Law School - June 1984
Distinguished Service Award - 1981 through 1984
Who's Who Among American Law Students - November 1984
Student Bar Association; Vice President
American Bar Association; Representative

JOHN JAY COLLEGE OF CRIMINAL JUSTICE

OTHER INTERESTS:

Graduate Division; September, 1979 - June, 1980
Undergraduate Division; B.S. Criminal Justice - June 1979
Honors
Dean’s List
Snowmobiling, Skiing, Recreational SCUBA diving, Underwater photography & Videography,
PADI Assistant Dive Instructor, Emergency First Responder Instructor
Professional member of the Professional Association of Dive Instructors (PADI), Private
Student Pilot
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Supreme Court, Appellate Division, All Departments
Part 1240. RULES FOR ATTORNEY DISCIPLINARY MATTERS
(effective July 1, 2016)
§ 1240.1

Application

These Rules shall apply to (a) all attorneys who are admitted to practice in the State of
New York; (b) all in-house counsel registered in the State of New York; (c) all legal consultants
licensed in the State of New York; (d) all attorneys who have an office in, practice in, or seek to
practice in the State of New York, including those who are engaged in temporary practice
pursuant to Part 523 of this Title, who are admitted pro hac vice, or who otherwise engage in
conduct subject to the New York Rules of Professional Conduct; and (e) the law firms that have
as a member, retain, or otherwise employ any person covered by these Rules.
§ 1240.2

Definitions

(a) Professional Misconduct Defined. A violation of any of the Rules of Professional
Conduct, as set forth in Part 1200 of this Title, including the violation of any rule or
announced standard of the Appellate Division governing the personal or professional
conduct of attorneys, shall constitute professional misconduct within the meaning of
Judiciary Law §90(2).
(b) Admonition: discipline issued at the direction of a Committee or the Court pursuant
to these Rules, where the respondent has engaged in professional misconduct that
does not warrant public discipline by the Court. An Admonition shall constitute
private discipline, and shall be in writing, and may be delivered to a recipient by
personal appearance before the Committee or its Chairperson.
(c) Censure: censure pursuant to Judiciary Law §90(2).
(d) Committee: an attorney grievance committee established pursuant to these Rules.
(e) Complainant: a person or entity that submits a complaint to a Committee.
(f) Court: the Appellate Division of the Supreme Court of the State of New York for the
Judicial Department having jurisdiction over a complaint, investigation, proceeding
or person covered by these Rules.
(g) Disbar; Disbarment: to remove, or the removal, from office pursuant to Judiciary
Law §90(2). Such terms shall also apply to any removal based upon a resignation for
disciplinary reasons, a felony conviction, or the striking of an attorney’s name from
the roll of attorneys for any disciplinary reason, as stated in these Rules.
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(h) Foreign jurisdiction: a legal jurisdiction of a state (other than New York State),
territory, or district of the United States, and all federal courts of the United States,
including those within the State of New York.
(i) Letter of Advisement: letter issued at the direction of a Committee pursuant to
section 1240.7(d)(2)(iv) of these Rules, upon a finding that the respondent has
engaged in conduct requiring comment that, under the facts of the case, does not
warrant the imposition of discipline. A Letter of Advisement shall be confidential
and shall not constitute discipline, but may be considered by a Committee or the
Court in determining the extent of discipline to be imposed or action to be taken upon
a subsequent finding of misconduct.
(j) Respondent: a law firm, an attorney or other person that is the subject of an
investigation or a proceeding before the Committee or the Court pursuant to these
Rules.
(k) Suspension: the imposition of suspension from practice pursuant to Judiciary Law
§90(2).
§ 1240.3

Discipline Under These Rules Not Preclusive

Discipline pursuant to these Rules shall not bar or preclude further or other action by any
court, bar association, or other entity with disciplinary authority.
§ 1240.4

Appointment of Committees

Each Department of the Appellate Division shall appoint such Attorney Grievance
Committee or Committees (hereinafter referred to as “Committee”) within its jurisdiction as it
may deem appropriate. Each Committee shall be comprised of at least 21 members, of which no
fewer than 3 members shall be non-lawyers. A lawyer member of a Committee shall be
appointed to serve as Chairperson. All members of the Committee shall reside or maintain an
office within the geographic jurisdiction of the Committee. Two-thirds of the membership of a
Committee shall constitute a quorum for the conduct of business; all Committee action shall
require the affirmative vote of at least a majority of the members present.
§ 1240.5 Committee Counsel and Staff
Each Department of the Appellate Division shall appoint to a Committee or Committees
such chief attorneys and other staff as it deems appropriate.
§ 1240.6

Conflicts; Disqualifications from Representation

(a) No (1) current member of a Committee, (2) partner, associate or member of a law
firm associated with a current member of a Committee, (3) current member of a
Committee’s professional staff, or (4) immediate family member of a current
Committee member or Committee staff member, may represent a respondent or
complainant in a matter investigated or prosecuted before that Committee.
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(b) No referee appointed to hear and report on the issues raised in a proceeding under
these Rules may, in the Department in which he or she was appointed, represent a
respondent or complainant until the expiration of two years from the date of the
submission of that referee’s final report.
(c) No former member of the Committee, or former member of the Committee’s
professional staff, may represent a respondent or complainant in a matter investigated
or prosecuted by that Committee until the expiration of two years from that person’s
last date of Committee service.
(d) No former member of the Committee, or former member of the Committee’s
professional staff, may represent a respondent or complainant in any matter in which
the Committee member or staff member participated personally while in the
Committee’s service.
§ 1240.7

Proceedings Before Committees

(a) Complaint
(1) Investigations of professional misconduct may be authorized upon receipt by a
Committee of a written original complaint, signed by the complainant, which
need not be verified. Investigations may also be authorized by a Committee
acting sua sponte.
(2) The complaint shall be filed initially in the Judicial Department encompassing the
respondent’s registration address on file with the Office of Court Administration.
If that address lies outside New York State, the complaint shall be filed in the
Judicial Department in which the respondent was admitted to the practice of law
or otherwise professionally licensed in New York State. The Committee or the
Court may transfer a complaint or proceeding to another Department or
Committee as justice may require.
(b) Investigation; Disclosure. The Chief Attorney is authorized to:
(1) interview witnesses and obtain any records and other materials and information
necessary to determine the validity of a complaint;
(2) direct the respondent to provide a written response to the complaint, and to appear
and produce records before the Chief Attorney or a staff attorney for a formal
interview or examination under oath;
(3) apply to the Clerk of the Court for a subpoena to compel the attendance of a
person as a respondent or witness, or the production of relevant books and papers,
when it appears that the examination of such person or the production of such
books and papers is necessary for a proper determination of the validity of a
3

complaint. Subpoenas shall be issued by the Clerk in the name of the Presiding
Justice and may be made returnable at a time and place specified therein; and
(4) take any other action deemed necessary for the proper disposition of a complaint.
(c) Disclosure. The Chief Attorney shall provide a copy of a pending complaint to the
respondent within 60 days of receipt of that complaint. Prior to the taking of any
action against a respondent pursuant to sections 1240.7(d)(2)(iv), (v) or (vi) of these
Rules, the Chief Attorney shall provide the respondent with the opportunity to review
all written statements and other documents that form the basis of the proposed
Committee action, excepting material that is attorney work product or otherwise
deemed privileged by statute or case law, and materials previously provided to the
Committee by the respondent.
(d) Disposition.
(1) Disposition by the Chief Attorney.
(i) The Chief Attorney may, after initial screening, decline to investigate a
complaint for reasons including but not limited to the following: (A) the
matter involves a person or conduct not covered by these Rules; (B) the
allegations, if true, would not constitute professional misconduct; (C) the
complaint seeks a legal remedy more appropriately obtained in another
forum; or (D) the allegations are intertwined with another pending legal
action or proceeding.
(ii) The Chief Attorney may, when it appears that a complaint involves a fee
dispute, a matter suitable for mediation, or a matter suitable for review by a
bar association grievance committee, refer the complaint to a suitable
alternative forum upon notice to the respondent and the complainant.
(iii) The complainant and the respondent or respondent’s counsel shall be
provided with a brief description of the basis of any disposition of a
complaint by the Chief Attorney.
(2) Disposition by the Committee. After investigation of a complaint, with such
appearances as the Committee may direct, a Committee may take one or more of
the following actions:
(i) dismiss the complaint by letter to the complainant and to the respondent;
(ii) when it appears that a complaint involves a fee dispute, a matter suitable for
mediation, or a matter suitable for review by a bar association grievance
committee, refer the complaint to a suitable alternative forum upon notice to
the respondent and the complainant;
(iii) make an application for diversion pursuant to section 1240.11 of these Rules;
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(iv) when the Committee finds that the respondent has engaged in conduct
requiring comment that, under the facts of the case, does not warrant
imposition of discipline, issue a Letter of Advisement to the respondent;
(v) when the Committee finds, by a fair preponderance of the evidence, that the
respondent has engaged in professional misconduct, but that public discipline
is not required to protect the public, maintain the integrity and honor of the
profession, or deter the commission of similar misconduct, issue a written
Admonition to the respondent, which shall clearly state the facts forming the
basis for such finding, and the specific rule or other announced standard that
was violated. Prior to the imposition of an Admonition, the Committee shall
give the respondent 20 days’ notice by mail of the Committee’s proposed
action and shall, at the respondent’s request, provide the respondent an
opportunity to appear personally before the Committee, or a subcommittee
thereof, on such terms as the Committee deems just, to seek reconsideration
of the proposed Admonition.
(vi) when the Committee finds that there is probable cause to believe that the
respondent engaged in professional misconduct warranting the imposition of
public discipline, and that such discipline is appropriate to protect the public,
maintain the integrity and honor of the profession, and deter others from
committing similar misconduct, authorize a formal disciplinary proceeding as
set forth in section 1240.8 of these Rules.
(3) As may be permitted by law, the complainant shall be provided with a brief
description of the basis of any disposition of a complaint by the Committee.
(e) Review.
(1) Letter of Advisement.
(i) Within 30 days of the issuance of a Letter of Advisement, the respondent
may file a written request for reconsideration with the chair of the
Committee, with a copy to the Chief Attorney. Oral argument of the request
shall not be permitted. The Chair shall have the discretion to deny
reconsideration, or refer the request to the full Committee, or a subcommittee
thereof, for whatever action it deems appropriate.
(ii) Within 30 days of the final determination denying a request for
reconsideration, the respondent may seek review of a Letter of Advisement
by submitting an application to the Court, on notice to the Committee, upon a
showing that the issuance of the letter was in violation of a fundamental
constitutional right. The respondent has the burden of establishing a
violation of such a right.
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(2) Admonition. Within 30 days of the issuance of an Admonition, the respondent
may make an application to the Court, on notice to the Committee, to vacate the
Admonition. Upon such application and the Committee’s response, if any, the
Court may consider the entire record and take whatever action it deems
appropriate.
(3) Review of Dismissal or Declination to Investigate. Within 30 days of the
issuance of notice to a complainant of a Chief Attorney’s decision declining to
investigate a complaint, or of a Committee’s dismissal of a complaint, the
complainant may submit a written request for reconsideration to the chair of the
Committee. Oral argument of the request shall not be permitted. The Chair shall
have the discretion to deny reconsideration, or refer the request to the full
Committee, or a subcommittee thereof, for whatever action it deems appropriate.
(4) As may be permitted by law, the respondent and the complainant shall be
provided with a brief description of the basis of disposition of any review sought
or objection submitted pursuant to this section.
§ 1240.8

Proceedings in the Appellate Division

(a) Procedure for formal disciplinary proceedings in the Appellate Division.
(1) Formal disciplinary proceedings shall be deemed special proceedings within the
meaning of CPLR Article 4, and shall be conducted in a manner consistent with
the rules of the Court, the rules and procedures set forth in this Part, and the
requirements of Judiciary Law §90. There shall be (i) a notice of petition and
petition, which the Committee shall serve upon the respondent in a manner
consistent with Judiciary Law §90(6), and which shall be returnable on no less
than 20 days’ notice; (ii) an answer; and (iii) a reply if appropriate. Except upon
consent of the parties or by leave of the Court, no other pleadings or amendment
or supplement of pleadings shall be permitted. All pleadings shall be filed with
the Court. The Court shall permit or require such appearances as it deems
necessary in each case.
(2) Statement of Disputed Facts. Within 20 days after service of the answer or, if
applicable, a reply, the Committee shall file with the Court a statement of facts
that identifies those allegations that the Committee contends are undisputed and
those allegations that the party contends are disputed and for which a hearing is
necessary. Within 20 days following submission by the Committee, the
respondent shall respond to the Committee’s statement and, if appropriate, set
forth respondent’s statement of facts identifying those allegations that the
respondent contends are undisputed and those allegations that the respondent
contends are disputed and for which a hearing is necessary. In the alternative,
within 30 days after service of the answer or, if applicable, a reply, the parties
may (i) file a joint statement advising the Court that the pleadings raise no issue
of fact requiring a hearing, or (ii) file a joint stipulation of disputed and
undisputed facts.
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(3) Disclosure Concerning Disputed Facts. Except as otherwise ordered by the Court,
a party must, no later than 14 days after filing a statement of facts with the Court
as required by section 1240.8(a)(2) of these Rules, provide to any other party
disclosure concerning the allegations that the party contends are disputed. The
disclosure shall identify the following:
(i) the name of each individual likely to have relevant and discoverable
information that the disclosing party may use to support or contest the
disputed allegation and a general description of the information likely
possessed by that individual; and
(ii) a copy of each document that the disclosing party has in its possession or
control that the party may use to support or contest the allegation, unless
copying such documents would be unduly burdensome or expensive, in
which case the disclosing party may provide a description of the documents
by category and location, together with an opportunity to inspect and copy
such documents.
(4) Subpoenas. Upon application by the Committee or the respondent, the Clerk of
the Court may issue subpoenas for the attendance of witnesses and the production
of books and papers before Court or the referee designated by the Court to
conduct a hearing on the issues raised in the proceeding, at a time and place
therein specified.
(5) Discipline by Consent.
(i) At any time after the filing of the petition with proof of service, the parties
may file a joint motion with the Court requesting the imposition of discipline
by consent. The joint motion shall include:
(A) a stipulation of facts;
(B) the respondent’s conditional admission of the acts of professional
misconduct and the specific rules or standards of conduct violated;
(C) any relevant aggravating and mitigating factors, including the
respondent’s prior disciplinary record; and
(D) the agreed upon discipline to be imposed, which may include monetary
restitution authorized by Judiciary Law §90(6-a).
(ii) The joint motion shall be accompanied by an affidavit of the respondent
acknowledging that the respondent:
(A) conditionally admits the facts set forth in the stipulation of facts;
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(B) consents to the agreed upon discipline;
(C) gives the consent freely and voluntarily without coercion or duress; and
(D) is fully aware of the consequences of consenting to such discipline.
(iii) Notice of the joint motion, without its supporting papers, shall be served
upon the referee, if one has been appointed, and all proceedings shall be
stayed pending the Court’s determination of the motion. If the motion is
granted, the Court shall issue a decision imposing discipline upon the
respondent based on the stipulated facts and as agreed upon in the joint
motion. If the motion is denied, the conditional admissions shall be deemed
withdrawn and shall not be used against the respondent, Committee or any
other party in the pending proceeding or any other proceedings.
(b) Disposition by Appellate Division.
(1) Hearing. Upon application of any party, or on its own motion, the Court may
refer a formal disciplinary proceeding to a referee for a hearing on any issue that
the Court deems appropriate. The referee may grant requests for additional
disclosure as justice may require. Unless otherwise directed by the Court, the
referee shall complete the hearing within 60 days following the date of the entry
of the order of reference, and shall, following post-hearing submissions, file with
the Court a written report setting forth the referee’s findings and
recommendations. Formal disciplinary charges may be sustained when the
referee finds, by a fair preponderance of the evidence, each essential element of
the charge. The parties may make such motions to affirm or disaffirm the
referee’s report as permitted by the Court.
(2) Discipline. In presenting arguments on the issue of appropriate discipline for
misconduct, the parties may cite any relevant factor, including but not limited to
the nature of the misconduct, aggravating and mitigating circumstances, the
parties’ contentions regarding the appropriate sanction under the American Bar
Association’s Standards for Imposing Lawyer Sanctions, and applicable case law
and precedent. Upon a finding that any person covered by these Rules has
committed professional misconduct, the Court may impose discipline or take
other action that is authorized by law and, in the discretion of the Court, is
appropriate to protect the public, maintain the honor and integrity of the
profession, and deter others from committing similar misconduct.
(c) Applications and Motions to the Appellate Division
Unless otherwise specified by these Rules, applications and motions shall be made in
accordance with the rules of the Court in which the proceeding is pending.
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§ 1240.9 Interim Suspension While Investigation or Proceeding is Pending
(a) A respondent may be suspended from practice on an interim basis during the
pendency of an investigation or proceeding on application or motion of a Committee,
following personal service upon the respondent, or by substitute service in a manner
approved by the Presiding Justice, and upon a finding by the Court that the
respondent has engaged in conduct immediately threatening the public interest. Such
a finding may be based upon: (1) the respondent’s default in responding to a petition,
notice to appear for formal interview, examination, or pursuant to subpoena under
these Rules; (2) the respondent’s admission under oath to the commission of
professional misconduct; (3) the respondent’s failure to comply with a lawful demand
of the Court or a Committee in an investigation or proceeding under these Rules; (4)
the respondent’s willful failure or refusal to pay money owed to a client, which debt
is demonstrated by an admission, judgment, or other clear and convincing evidence;
or (5) other uncontroverted evidence of professional misconduct.
(b) An application for suspension pursuant to this rule may provide notice that a
respondent who is suspended under this rule and who has failed to respond to or
appear for further investigatory or disciplinary proceedings within six months from
the date of the order of suspension may be disbarred by the Court without further
notice.
(c) Any order of interim suspension entered by the Court shall set forth the basis for the
suspension and provide the respondent with an opportunity for a post-suspension
hearing.
(d) An order of interim suspension together with any decision issued pursuant to this
subdivision shall be deemed a public record. The papers upon which any such order is
based shall be deemed confidential pursuant to Judiciary Law §90(10).
§ 1240.10 Resignation While Investigation or Proceeding is Pending
(a) A respondent may apply to resign by submitting to a Court an application in the form
prescribed by the Court, with proof of service on the Committee, setting forth the
specific nature of the charges or the allegations under investigation and attesting that:
(1) the proposed resignation is rendered voluntarily, without coercion or duress, and
with full awareness of the consequences, and that the Court’s approval of the
application shall result in the entry of an order disbarring the respondent; and
(2) the respondent cannot successfully defend against the charges or allegations of
misconduct.
(b) When the investigation or proceeding includes allegations that the respondent has
willfully misappropriated or misapplied money or property in the practice of law, the
respondent in the application shall:
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(1) identify the person or persons whose money or property was willfully
misappropriated or misapplied;
(2) specify the value of such money or property; and
(3) consent to the entry of an order requiring the respondent to make monetary
restitution pursuant to Judiciary Law §90(6-a).
(c) Upon receipt of an application for resignation, and after affording the Committee an
opportunity to respond, the Court may accept the resignation and remove the
respondent from office pursuant to Judiciary Law §90(2).
§ 1240.11 Diversion to a Monitoring Program
(a) When in defense or as a mitigating factor in an investigation or formal disciplinary
charges, the respondent raises a claim of impairment based on alcohol or substance
abuse, or other mental or physical health issues, the Court, upon application of any
person or on its own motion, may stay the investigation or proceeding and direct the
respondent to complete an appropriate treatment and monitoring program approved
by the Court. In making such a determination, the Court shall consider:
(1) the nature of the alleged misconduct;
(2) whether the alleged misconduct occurred during a time period when the
respondent suffered from the claimed impairment; and
(3) whether diverting the respondent to a monitoring program is in the public interest.
(b) Upon submission of written proof of successful completion of the monitoring
program, the Court may direct the discontinuance or resumption of the investigation,
charges or proceeding, or take other appropriate action. In the event the respondent
fails to comply with the terms of a Court-ordered monitoring program, or the
respondent commits additional misconduct during the pendency of the investigation
or proceeding, the Court may, after affording the parties an opportunity to be heard,
rescind the order of diversion and direct resumption of the disciplinary charges or
investigation.
(c) All aspects of a diversion application or a respondent’s participation in a monitoring
program pursuant to this rule and any records related thereto are confidential or
privileged pursuant to Judiciary Law §§90(10) and 499.
(d) Any costs associated with a respondent’s participation in a monitoring program
pursuant to this section shall be the responsibility of the respondent.
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§ 1240.12 Attorneys Convicted of a Crime
(a) An attorney to whom the rules of this Part shall apply who has been found guilty of
any crime in a court of the United States or any state, territory or district thereof,
whether by plea of guilty or nolo contendere, or by verdict following trial, shall,
within 30 days thereof notify the Committee having jurisdiction pursuant to section
1240.7(a)(2) of these Rules of the fact of such finding. Such notification shall be in
writing and shall be accompanied by a copy of any judgment, order or certificate of
conviction memorializing such finding of guilt. The attorney shall thereafter provide
the Committee with any further documentation, transcripts or other materials the
Committee shall deem necessary to further its investigation. The obligations imposed
by this rule shall neither negate nor supersede the obligations set forth in Judiciary
Law §90(4)(c).
(b) Upon receipt of proof that an attorney has been found guilty of any crime described in
subdivision (a) of this section, the Committee shall investigate the matter and proceed
as follows:
(1) If the Committee concludes that the crime in question is not a felony or serious
crime, it may take any action it deems appropriate pursuant to section 1240.7 of
these Rules.
(2) If the Committee concludes that the crime in question is a felony or serious crime
as those terms are defined in Judiciary Law §90(4), it shall promptly apply to the
Court for an order (i) striking the respondent’s name from the roll of attorneys; or
(ii) suspending the respondent pending further proceedings pursuant to these
Rules and issuance of a final order of disposition.
(c) Upon application by the Committee, and after the respondent has been afforded an
opportunity to be heard on the application, including any appearances that the Court
may direct, the Court shall proceed as follows:
(1) Upon the Court’s determination that the respondent has committed a felony
within the meaning of Judiciary Law §90(4)(e), the Court shall strike the
respondent’s name from the roll of attorneys.
(2) Upon the Court’s determination that the respondent has committed a serious
crime within the meaning of Judiciary Law §90(4)(d),
(i) the Court may direct that the respondent show cause why a final order of
suspension, censure or disbarment should not be made; and
(ii) the Court may suspend the respondent pending final disposition unless such a
suspension would be inconsistent with the maintenance of the integrity and
honor of the profession, the protection of the public and the interest of
justice; and
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(iii) the Court, upon the request of the respondent, shall refer the matter to a
referee or judge appointed by the Court for hearing, report and
recommendation; and
(iv) the Court, upon the request of the Committee or upon its own motion, may
refer the matter to a referee or judge appointed by the Court for hearing,
report and recommendation; and
(v) after the respondent has been afforded an opportunity to be heard, including
any appearances that the Court may direct, the Court shall impose such
discipline as it deems proper under the circumstances.
(3) Upon the Court’s determination that the respondent has committed a crime not
constituting a felony or serious crime, it may remit the matter to the Committee to
take any action it deems appropriate pursuant to section 1240.7 of these Rules, or
direct the commencement of a formal proceeding pursuant to section 1240.8 of
these Rules.
(d) A certificate of the conviction of a respondent for any crime shall be conclusive
evidence of the respondent’s guilt of that crime in any disciplinary proceeding
instituted against the respondent based on the conviction.
(e) Applications for reinstatement or to modify or vacate any order issued pursuant to
this section shall be made pursuant to section 1240.16 of these Rules.
§ 1240.13 Discipline for Misconduct in a Foreign Jurisdiction
(a) Upon application by a Committee containing proof that a person covered by these
Rules has been disciplined by a foreign jurisdiction, the Court shall direct that person
to demonstrate, on terms it deems just, why discipline should not be imposed in New
York for the underlying misconduct.
(b) The respondent may file an affidavit stating defenses to the imposition of discipline
and raising any mitigating factors. Any or all of the following defenses may be
raised:
(1) that the procedure in the foreign jurisdiction was so lacking in notice or
opportunity to be heard as to constitute a deprivation of due process; or
(2) that there was such an infirmity of proof establishing the misconduct as to give
rise to the clear conviction that the Court could not, consistent with its duties,
accept as final the finding in the foreign jurisdiction as to the respondent’s
misconduct; or
(3) that the misconduct for which the respondent was disciplined in the foreign
jurisdiction does not constitute misconduct in New York.
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(c) After the respondent has had an opportunity to be heard, and upon review of the order
entered by the foreign jurisdiction, and the record of the proceeding in that
jurisdiction, if such record or part thereof is submitted by a party and deemed relevant
by the Court, the Court may discipline the respondent for the misconduct committed
in the foreign jurisdiction unless it finds that the procedure in the foreign jurisdiction
deprived the respondent of due process of law, that there was insufficient proof that
the respondent committed the misconduct, or that the imposition of discipline would
be unjust.
(d) Any attorney to whom these Rules shall apply who has been disciplined in a foreign
jurisdiction shall, within 30 days after such discipline is imposed, advise the
appropriate Court (as described in section 1240.7(a)(2) of these Rules) and
Committee of such discipline. Such notification shall be in writing and shall be
accompanied by any judgment, order or certificate memorializing the discipline
imposed. The respondent shall thereafter provide the Committee with any further
documentation, transcripts or other materials the Committee shall deem necessary to
further its investigation.
§ 1240.14 Attorney Incapacity
(a) Upon application by a Committee that includes proof of a judicial determination that
a respondent is in need of involuntary care or treatment in a facility for the mentally
disabled, or is the subject of an order of incapacity, retention, commitment or
treatment pursuant to the Mental Hygiene Law, the Court may enter an order
immediately suspending the respondent from the practice of law. The Committee
shall serve a copy of the order upon the respondent, a guardian appointed on behalf of
the respondent or upon the director of the appropriate facility, as directed by the
Court.
(b) At any time during the pendency of a disciplinary proceeding or an investigation
conducted pursuant to these Rules, the Committee, or the respondent, may apply to
the Court for a determination that the respondent is incapacitated from practicing law
by reason of mental disability or condition, alcohol or substance abuse, or any other
condition that renders the respondent incapacitated from practicing law. Applications
by respondents shall include medical proof demonstrating incapacity. The Court may
appoint a medical expert to examine the respondent and render a report. When the
Court finds that a respondent is incapacitated from practicing law, the Court shall
enter an order immediately suspending the respondent from the practice of law and
may stay the pending proceeding or investigation.
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§ 1240.15 Conduct of Disbarred, Suspended or Resigned Attorneys
(a) Prohibition Against Practicing Law. Attorneys disbarred or suspended shall comply
with Judiciary Law §§478, 479, 484 and 486.
(b) Notification of Clients. Within 10 days of the effective date of an order of disbarment
or suspension, the respondent shall notify, by certified mail and, where practical,
electronic mail, each client of the respondent, the attorney for each party in any
pending matter, the court in any pending matter, and the Office of Court
Administration for each action where a retainer statement has been filed pursuant to
court rules. The notice shall state that the respondent is unable to act as counsel due to
disbarment or suspension. A notice to a respondent’s client shall advise the client to
obtain new counsel. A notice to counsel for a party in a pending action, or to the
Office of Court Administration in connection with an action where a retainer
statement has been filed pursuant to court rule, shall include the name and address of
the respondent’s client. Where counsel has been appointed by a court, notice shall
also be provided to the appointing court.
(c) Duty to Return Property and Files. Within 30 days after being served with the order
of suspension or disbarment, the respondent shall deliver to all respondent’s clients or
third parties, or to a successor attorney designated by such clients or third parties, all
money and property (including legal files) in the possession of the respondent to
which such clients or third parties are entitled.
(d) Duty to Withdraw From Pending Action or Proceeding. If a respondent’s client in a
pending action or proceeding fails to obtain new counsel within 30 days following
entry of the order of disbarment or suspension, the respondent shall move, in the court
where the action or proceeding is pending, for permission to withdraw as counsel.
(e) Discontinuation of Attorney Advertising. Within 30 days after being served with the
order of suspension or disbarment, the respondent shall discontinue all public and
private notices through advertising, office stationery and signage, email signatures,
voicemail messages, social media, and other methods, that assert that the respondent
may engage in the practice of law.
(f) Forfeiture of Secure Pass. A respondent who has been disbarred or suspended from
the practice of law shall immediately surrender to the Office of Court Administration
any Attorney Secure Pass issued to him or her.
(g) Affidavit of Compliance. A respondent who has been disbarred or suspended from
the practice of law shall file with the Court, together with proof of service upon the
Committee, no later than 45 days after being served with the order of disbarment or
suspension, an affidavit showing a current mailing address for the respondent and that
the respondent has complied with the order and these Rules.
(h) Compensation. A respondent who has been disbarred or suspended from the practice
of law may not share in any fee for legal services rendered by another attorney during
14

the period of disbarment or suspension but may be compensated on a quantum meruit
basis for services rendered prior to the effective date of the disbarment or suspension.
On motion of the respondent, with notice to the respondent’s client, the amount and
manner of compensation shall be determined by the court or agency where the action
is pending or, if an action has not been commenced, at a special term of the Supreme
Court in the county where the respondent maintained an office. The total amount of
the legal fee shall not exceed the amount that the client would have owed if no
substitution of counsel had been required.
(i) Required Records. A respondent who has been disbarred or suspended from the
practice of law shall keep and maintain records of the respondent’s compliance with
this rule so that, upon any subsequent proceeding instituted by or against the
respondent, proof of compliance with this rule and with the disbarment or suspension
order or with the order accepting resignation will be available.
§ 1240.16 Reinstatement of Disbarred or Suspended Attorneys
(a) Upon motion by a respondent who has been disbarred or suspended, with notice to
the Committee and the Lawyers’ Fund for Client Protection, and following such other
notice and proceedings as the Court may direct, the Court may issue an order
reinstating such respondent upon a showing, by clear and convincing evidence, that:
the respondent has complied with the order of disbarment, suspension or the order
removing the respondent from the roll of attorneys; the respondent has complied with
the rules of the court; the respondent has the requisite character and fitness to practice
law; and it would be in the public interest to reinstate the respondent to the practice of
law.
(b) Necessary papers. Papers on an application for reinstatement of a respondent who
has been disbarred or suspended for more than six months shall include a copy of the
order of disbarment or suspension, and any related decision; a completed
questionnaire in the form included in Appendix A to these Rules; and proof that the
respondent has, no more than one year prior to the date the application is filed,
successfully completed the Multistate Professional Responsibility Examination
described in section 520.9 of this Title. After the application has been filed, the Court
may deny the application with leave to renew upon the submission of proof that the
respondent has successfully completed the New York State Bar Examination
described in section 520.8 of this Title, or a specified requirement of continuing legal
education, or both. A respondent who has been suspended for a period of six months
or less shall not be required to submit proof that the respondent has successfully
completed the Multistate Professional Responsibility Examination, unless otherwise
directed by the Court.
(c) Time of application
(1) A respondent disbarred by order of the Court for misconduct may apply for
reinstatement to practice after the expiration of seven years from the entry of the
order of disbarment.
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(2) A suspended respondent may apply for reinstatement after the expiration of the
period of suspension or as otherwise directed by the Court.
(d) Respondents suspended for a fixed term of six months or less. Unless the Court
directs otherwise, a respondent who has been suspended for six months or less
pursuant to disciplinary proceedings shall be reinstated at the end of the period of
suspension upon an order of the Court. No more than thirty days prior to the
expiration of the term of suspension the respondent must file with the Court and serve
upon the Committee an application for reinstatement together with an affidavit stating
that the respondent has fully complied with the requirements of the suspension order
and has paid any required fees and costs. Within thirty days of the date on which the
application was served upon the Committee, or within such longer time as the Court
may allow, the Committee may file an affidavit in opposition.
(e) The Court may establish an alternative expedited procedure for reinstatement of
attorneys suspended for violation of the registration requirements set forth in
Judiciary Law §468-a.
§ 1240.17 Reinstatement of Incapacitated Attorneys
(a) Time of application. A respondent suspended on incapacity grounds pursuant to
section 1240.14 of these Rules may apply for reinstatement at such time as the
respondent is no longer incapacitated from practicing law.
(b) Necessary papers. Papers on an application for reinstatement following suspension on
incapacity grounds shall include a copy of the order of suspension, and any related
decision; proof, in evidentiary form, of a declaration of competency or of the
respondent's capacity to practice law; a completed questionnaire in a form approved
by the Court; a copy of a letter to The Lawyers' Fund for Client Protection notifying
the Fund that the application has been filed; and such other proofs as the Court may
require. A copy of the complete application shall be served upon the Committee.
(c) Such application shall be granted by the Court upon showing by clear and convincing
evidence that the respondent's disability or incapacity has been removed and the
respondent is fit to resume the practice of law. Upon such application, the Court may
take or direct such action as it deems necessary or proper for a determination as to
whether the respondent's disability or incapacity has been removed, including a
direction of an examination of the respondent by such qualified experts as the Court
shall designate. In its discretion, the Court may direct that the expense of such an
examination shall be paid by the respondent. In a proceeding under this section, the
burden of proof shall rest with the suspended respondent.
(d) Where a respondent has been suspended by an order in accordance with the
provisions of section 1240.14 of these Rules and thereafter, in proceedings duly
taken, the respondent has been judicially declared to be competent, the Court may
dispense with further evidence that the respondent’s disability or incapacity has been
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removed and may direct the respondent’s reinstatement upon such terms as are
deemed proper and advisable.
(e) Waiver of Doctor-Patient Privilege Upon Application for Reinstatement. The filing of
an application for reinstatement by a respondent suspended for incapacity shall be
deemed to constitute a waiver of any doctor-patient privilege existing between the
respondent and any psychiatrist, psychologist, physician, hospital or facility who or
which has examined or treated the respondent during the period of disability. The
respondent shall be required to disclose the name of every psychiatrist, psychologist,
physician, hospital or facility by whom or at which the respondent has been examined
or treated since the respondent’s suspension, and the respondent shall furnish to the
Court written consent to each to divulge such information and records as may be
requested by court-appointed experts or by the Clerk of the Court.
(f) The necessary costs and disbursements of an agency, committee or appointed attorney
in conducting a proceeding under this section shall be paid in accordance with
Judiciary Law §90(6).
§ 1240.18 Confidentiality
(a) All disciplinary investigations and proceedings shall be kept confidential by Court
personnel, Committee members, staff, and their agents.
(b) All papers, records and documents upon any complaint, inquiry, investigation or
proceeding relating to the conduct or discipline of any respondent under these Rules
are sealed and deemed private and confidential pursuant to Judiciary Law §90(10).
This provision is not intended to proscribe the free interchange of information among
the Committees.
(c) All proceedings before a Committee or the Court shall be closed to the public absent
a written order of the Court opening the proceedings in whole or in part.
(d) Application to Unseal Confidential Records or for Access to Closed Proceedings.
Unless provided for elsewhere in these Rules, an application pursuant to Judiciary
Law §90(10) to unseal confidential documents or records, or for access to
proceedings that are closed under these Rules, shall be made to the Court and served
upon such other persons or entities as the Presiding Justice may direct, if any, and
shall specify:
(1) the nature and scope of the inquiry or investigation for which disclosure is sought;
(2) the papers, records or documents sought to be disclosed, or the proceedings that
are sought to be opened; and
(3) other methods, if any, of obtaining the information sought, and the reasons such
methods are unavailable or impractical.
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(e) Upon written request of a representative of The Lawyers’ Fund for Client Protection
(“Fund”) certifying that a person or persons has filed a claim or claims seeking
reimbursement from the Fund for the wrongful taking of money or property by any
respondent who has been disciplined by the Court, the Committee is authorized to
disclose to the Fund such information as it may have on file relating thereto.
§ 1240.19 Medical and Psychological Evidence
Whenever a respondent intends to offer evidence of a medical or psychological condition
in mitigation of allegations or charges, he or she shall give written notice to the Committee of the
intention to do so no later than 20 days before the scheduled date of any appearance, argument,
examination, proceeding, or hearing during which the respondent intends to offer such evidence
to the Court, referee, Committee, subcommittee thereof, or counsel to a Committee. Said notice
shall be accompanied by (a) the name, business address, and curriculum vitae of any health care
professional whom the respondent proposes to call as a witness, or whose written report the
respondent intends to submit; and (b) a duly executed and acknowledged written authorization
permitting the Committee to obtain and make copies of the records of any such health care
professional regarding the respondent’s medical or psychological condition at issue.
§ 1240.20 Abatement; Effect of Pending Civil or Criminal Matters; Restitution
(a) Any person’s refusal to participate in the investigation of a complaint or related
proceeding shall not require abatement, deferral or termination of such investigation
or proceeding.
(b) The acquittal of a respondent on criminal charges, or a verdict, judgment, settlement
or compromise in a civil litigation involving material allegations substantially similar
to those at issue in the disciplinary matter, shall not require termination of a
disciplinary investigation.
(c) The restitution of funds that were converted or misapplied by a person covered by
these Rules shall not bar the commencement or continuation of a disciplinary
investigation or proceeding.
§ 1240.21 Appointment of Attorney to Protect Interests of Clients or Attorney
(a) When an attorney is suspended, disbarred or incapacitated from practicing law
pursuant to these Rules, or when the Court determines that an attorney is otherwise
unable to protect the interests of his or her clients and has thereby placed clients’
interests at substantial risk, the Court may enter an order, upon such notice as it shall
direct, appointing one or more attorneys to take possession of the attorney’s files,
examine the files, advise the clients to secure another attorney or take any other
action necessary to protect the clients' interests. An application for such an order
shall be by motion, with notice to the Committee, and shall include an affidavit
setting forth the relationship, if any, as between the moving party, the attorney to be
appointed and the suspended, disbarred or incapacitated attorney.
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(b) Compensation. The Court may determine and award compensation and costs to an
attorney appointed pursuant to this rule, and may direct that compensation of the
appointee and any other expenses be paid by the attorney whose conduct or inaction
gave rise to those expenses.
(c) Confidentiality. An attorney appointed pursuant to this rule shall not disclose any
information contained in any client files without the client’s consent, except as is
necessary to carry out the order appointing the attorney or to protect the client’s
interests.
§ 1240.22 Resignation for Non-Disciplinary Reasons; Reinstatement
(a) Resignation of attorney for non-disciplinary reasons.
(1) An attorney may apply to the Court for permission to resign from the bar for nondisciplinary reasons by submitting an affidavit or affirmation in the form included
in Appendix B to these Rules. A copy of the application shall be served upon the
Committee and the Lawyers’ Fund for Client Protection, and such other persons
as the Court may direct.
(2) When the Court determines that an attorney is eligible to resign for nondisciplinary reasons, it shall enter an order removing the attorney’s name from the
roll of attorneys and stating the non-disciplinary nature of the resignation.
(b) Reinstatement. An attorney who has resigned from the bar for non-disciplinary
reasons may apply for reinstatement by filing with the Court an affidavit in a form
approved by the Court. The Court may grant the application and restore the
attorney’s name to the roll of attorneys; or deny the application with leave to renew
upon proof that the applicant has successfully completed the Multistate Professional
Responsibility Examination described in section 520.9 of this Title, or the New York
State Bar Examination described in section 520.8 of this Title; or take such other
action as it deems appropriate.
§ 1240.23 Volunteers/Indemnification
Members of the Committee, as well as referees, bar mediators, bar grievance committee
members when assisting the Court of the Committee, and pro bono special counsel acting
pursuant to duties or assignments under these Rules, are volunteers and are expressly authorized
to participate in a State-sponsored volunteer program, pursuant to Public Officers Law §17(1).
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Disciplinary Rules for First Department; Eff. through 6/30/2016

FIRST DEPARTMENT ONLY:
1. OFFICIAL COMPILATION OF CODES, RULES AND REGULATIONS OF THE STATE
OF NEW YORK
TITLE 22. JUDICIARY
SUBTITLE B. COURTS
CHAPTER IV. SUPREME COURT
SUBCHAPTER A. FIRST JUDICIAL DEPARTMENT
ARTICLE 1. APPELLATE DIVISION
SUBARTICLE A. RULES OF PRACTICE
PART 605. RULES AND PROCEDURES OF THE DEPARTMENTAL DISCIPLINARY
COMMITTEE
Current through: April 15, 2010

* Section 605.1.* Title, citation and construction of rules.
(a) These rules shall be known, and may be cited, as the rules and procedures of the
Departmental Disciplinary Committee of the Appellate Division of the Supreme Court of the
State of New York, First Judicial Department (hereinafter called the committee).
(b) These rules are promulgated for the purpose of assisting the office of chief counsel, the
respondent and the committee to develop the facts relating to, and to reach a just and proper
determination of, matters brought to the attention of the office of chief counsel or the committee.
The committee will not hold action of a referee or a hearing panel invalid by reason of any
nonprejudicial irregularity. Any error, defect, irregularity or variance which does not affect
substantial rights shall be disregarded.
© The use of the term attorney in this Part shall apply to a law firm where a firm is the object of
an investigation or prosecution of alleged violation of the Rules of Professional Conduct (Part
1200 of this Title).
22 NY ADC 605.1
22 NY ADC 605.1
2008 WL 75320805
22 NY ADC 605.1

* Section 605.2.* Definitions.

1. (a) Subject to additional definitions contained in subsequent provisions of these rules which
are applicable to specific sections, subsections or other provisions of these rules, the following
words and phrases when used in these rules, shall have, unless the context clearly indicates
otherwise, the meanings given to them in this section:
(1) Admonition. Discipline administered without hearing, by letter issued by the committee
chairperson, in those cases in which misconduct in violation of a disciplinary rule is found, but is
determined to be of insufficient gravity to warrant prosecution of formal charges.
(2) Answer. A formal pleading filed by the respondent in answer to a Notice of Charges.
(3) Chief counsel. The chief counsel appointed by the court or, in the absence of such chief
counsel, the deputy chief counsel in the case of vacancy in office, or disability of such chief
counsel, the deputy chief counsel as designated by the court.
(4) Code of Professional Responsibility (former Code of Professional Responsibility). The
former Code of Professional Responsibility as adopted by the New York State Bar Association,
effective January 1, 1970, as amended, superseded by the Rules of Professional Conduct on
April 1, 2009.
(I) Rules of Professional Conduct. The Rules of Professional Conduct set forth in Part 1200 of
this Title, effective April 1, 2009, as the same may from time to time be amended.
(5) Committee chairperson. The chairperson of the committee.
(6) Complainant. A person communicating a grievance to the committee or to the office of chief
counsel, whether or not set forth in a complaint.
(7) Complaint. A written statement of the nature described in section 605.6 of this Part with
respect to a grievance concerning an attorney communicated to the committee or to the office of
chief counsel.
(8) Court. The Appellate Division of the Supreme Court of the State of New York, First Judicial
Department.
(9) Deputy chief counsel. The deputy chief counsel appointed by the court, or in the absence of
such deputy chief counsel, the principal attorney designated by the chief counsel to serve as
deputy chief counsel; in the case of vacancy in office, or disability of such deputy chief counsel,
the principal attorney as designated by the court.
(10) Disciplinary rule. Any provision of the rules of the court governing the conduct of
attorneys, any provision of the Rules of Professional Conduct (Part 1200 of this Title) with
respect to conduct on or after April 1, 2009, any former Disciplinary Rule of the Code of
Professional Responsibility with respect to conduct on or before March 31, 2009, and any former
canon of the Canons of Professional Ethics as adopted by the New York State Bar Association
with respect to conduct on or before March 31, 2009.
(11) First Department. The first Judicial Department of the State of New York.

(12) Formal proceedings. Proceedings subject to sections 605.11 through 605.14 of this Part.
(13) Grievance. An allegation of misconduct.
(14) Hearing panel. A hearing panel established under section 605.18 of this Part.
(15) Hearing panel chairperson. The member of the committee designated as chairperson of a
hearing panel under section 605.18 of this Part.
(16) Investigation. Fact gathering under the direction of the office of chief counsel with respect
to alleged misconduct.
(17) Investigator. Any person designated by the office of chief counsel to assist it in the
investigation of alleged misconduct.
(18) Notice of charges. A formal pleading served under section 605.12 of this Part by the office
of chief counsel requesting action by the committee.
(19) Office of chief counsel. The office of chief counsel provided for by section 605.20 of this
Part.
(20) Parties. The office of chief counsel and the respondent.
(21) Policy committee. The policy committee established under section 605.21 of this Part.
(22) Reprimand. Discipline administered after a hearing, by the committee through the hearing
panel chairperson, in those cases in which misconduct in violation of a disciplinary rule is found.
(23) Respondent. An attorney or legal consultant described in section 603.1 of this Title who, or
a law firm that, has been named in a complaint or notice of charges.
(24) Reviewing member. The member or members of the committee designated under section
605.6(f)(2) of this Part to review the disposition of a complaint recommended by the office of
chief counsel.
(25) Rules. The provisions of these rules and procedures.
(26) Staff counsel. The attorneys (including the chief counsel) constituting the office of chief
counsel, and where appropriate the attorney or attorneys of the office of chief counsel, or such
special counsel as may be appointed by the committee chairperson with the approval of the
policy committee, assigned to a particular investigation or proceeding.

* Section 605.3.* Location of office of chief counsel.
1. The location of the office of chief counsel and the office of the chief counsel is:
Departmental Disciplinary Committee of the
Appellate Division of the Supreme Court

41 Madison Avenue
New York, NY 10010
* Section 605.4.* Grounds for discipline.
1. Section 90 of the Judiciary Law of the State of New York, the disciplinary rules and
decisional law indicate what shall constitute misconduct and shall be grounds for discipline.
22 NY ADC 605.4
* Section 605.5.* Types of discipline; subsequent consideration of disciplinary action.
1. (a) Misconduct under section 90 of the Judiciary Law of the State of New York, the
disciplinary rules or decisional law shall be grounds for any of the following:
(1) disbarment - by the court;
(2) suspension - by the court;
(3) censure - by the court;
(4) reprimand - by the committee after hearing, with or without referral to the court for further
action; or
(5) admonition - by the committee without hearing.
(b) The fact that an attorney has been issued an admonition (which has not yet been vacated), or
that a attorney has been the subject of a reprimand (with or without referral to the court), or that
an attorney has been the subject of disciplinary action by the court, may (together with the basis
thereof) be considered in determining whether to impose discipline, and the extent of discipline
to be imposed, in the event other charges of misconduct are brought against the attorney subsequently.
* Section 605.6.* Investigations and informal proceedings.
1. (a) Initiation of investigations. The office of chief counsel shall, except as otherwise provided
by subdivision (g) of this section, undertake and complete an investigation of all matters
involving alleged misconduct of attorneys within the jurisdiction of the committee called to its
attention by a complaint filed pursuant to subdivision (b) of this section, by the court, or by the
committee by written order, and may, on its own initiative, undertake and complete an
investigation of any other matter within the jurisdiction of the committee otherwise coming to
the attention of such office. The office of chief counsel shall use such investigators as are
deemed appropriate by the chief counsel.

(b) Contents of complaint.
(1) General rule. Each complaint relating to alleged misconduct of an attorney shall be in writing
and subscribed by the complainant and shall contain a concise statement of the facts upon which
the complaint is based. Verification of the complaint shall not be required. If necessary the office
of chief counsel will assist the complainant in reducing the grievance to writing. The complaint
shall be deemed filed when received by the office of chief counsel.
(2) Other situations. In the case of an allegation of misconduct originating in the court or the
committee, or upon the initiative of the office of chief counsel, the writing reflecting the
allegation shall be treated as a complaint.
© Investigation. The staff of the office of chief counsel shall make such investigation of each
complaint as may be appropriate.
(d) Notification to respondent of complaint.
(1) General rule. No discipline shall be recommended by the office of chief counsel until the
respondent shall have been afforded the opportunity to state the respondent's position with
respect to the allegations.
(2) Transmission of notice. Except where it appears that there is no basis for proceeding further,
the office of chief counsel shall promptly prepare and forward to the respondent a request for a
statement in response to the complaint, advising the respondent of:
(I) the nature of the grievance and the facts alleged in connection therewith; and
(ii) the respondent's right to state the respondent's position with respect to the allegations.
Unless a shorter time is fixed by the committee chairperson and specified in such notice, the
respondent shall have 20 days from the date of such notice within which to file such a response
in the office of chief counsel.
(e) Recommendation of the office of chief counsel. Following completion of any investigation of
the complaint (including consideration of any statement filed by the respondent pursuant to
subdivision [d] of this section), the office of chief counsel shall recommend one of the following
dispositions:
(1) referral to another body on account of lack of territorial jurisdiction;
(2) dismissal for any reason (with an indication of the reason therefor), and referral to another
body if appropriate;
(3) admonition; or
(4) formal proceedings before a hearing panel.
(f) Action following recommendation.

(1) No jurisdiction. If the office of chief counsel determines that the complaint should be referred
under paragraph (e)(1) of this section, it shall notify the complainant and the respondent (if
previously notified of the complaint) of such disposition in writing and close the file on the
matter. Whenever possible in cases of lack of jurisdiction, the office of chief counsel shall bring
the matter to the attention of the authorities of the appropriate jurisdiction, or to any other duly
constituted body which may be able to provide a forum for the consideration of the grievances,
and shall advise the complainant of such referral.
(2) Other cases. In the case of recommendations under paragraph (e)(2) of this section, the
committee chairperson shall designate a lawyer member of the committee to review the
recommendations. In the case of recommendations under paragraph (e)(3) of this section, the
committee chairperson (or a member of the committee designated by the committee chairperson)
and at least one other member of the committee shall review the recommendations. In the case of
recommendations under paragraph (e)(4) of this section, or under section 605.15(e)(2) of this
Part, the committee chairperson shall designate at least two members of the policy committee, at
least one of whom is a lawyer, to review the recommendations.
(g) Preliminary screening of complaints. Any complaint received by the office of chief counsel
against a member of the committee or staff counsel involving alleged misconduct shall be
transmitted forthwith to the committee chairperson, who shall assign it either to the office of
chief counsel or to special counsel who shall (1) conduct or direct the appropriate investigation,
and (2) give a written recommendation as to the disposition of the complaint to the committee
chairperson, who shall determine the appropriate disposition of the complaint. Any such
complaint which relates to the committee chairperson shall, in the first instance, be transmitted to
a hearing panel chairperson, who shall conduct the appropriate investigation and determine the
appropriate disposition of the complaint.
* Section 605.7.* Review of recommended disposition of complaint.
1. (a) Transmission to reviewing member. In the case of recommendations under section
605.6(e)(3) of this Part, the chief counsel shall forward the file (including the proposed
disposition letter) to the reviewing member designated under section 605.6(f)(2) of this Part for
action. In the case of recommendations under section 605.6(e)(4) of this Part, the chief counsel
shall forward the file, the proposed charges, and a memo summarizing the evidence adduced in
support of the charges to the reviewing policy member designated under section 605.6(f)(2) of
this Part for action. In the case of recommendations to file a motion to disaffirm under section
605.15(e)(2) of this Part, the chief counsel shall forward the hearing panel's report, the proposed
motion, and memo of law or other memo summarizing the reasons for the motion, to the
reviewing member designated under section 605.6(f)(2) of this Part for action.
(b) Action by reviewing member.
(1) General rule. The reviewing member may approve or modify the recommendation of the
office of chief counsel concerning the disposition of a complaint.
(2) Modification. If the reviewing member determines to modify the recommendation of the

office of chief counsel, the reviewing member shall set forth such determination in writing
together with a brief statement of the reason therefor. Such determination shall be one of the
following:
(I) dismissal of the complaint;
(ii) further investigation;
(iii) admonition; or
(iv) formal proceedings before a hearing panel.
(3) Return of file. Upon making such determination, the reviewing member shall return the file
to the office of chief counsel.
© Reconsideration. Upon notification of the dismissal of a complaint pursuant to section 605.6
of this Part, the complainant may submit a written application for reconsideration that shall be
filed with the office of the chief counsel within 30 days of the date of the notification. The
committee chairperson shall designate to examine a request for reconsideration a member of the
committee other than the member who originally reviewed the recommendation of the office of
the chief counsel.
* Section 605.8.* Final disposition without formal proceedings.
1. (a) Notification to respondent of disposition of complaint. Upon the approval of the
recommendation of the office of chief counsel by the reviewing member, the acceptance of the
reviewing member's modification by the office of chief counsel, or the determination of the
appropriate disposition by the committee chairperson, then, unless the disposition involves the
institution of formal proceedings, as appropriate:
(1) the office of chief counsel by means of written notice shall notify the respondent of the
dismissal of the complaint; or
(2) the committee chairperson shall transmit to the respondent an admonition (which shall bear
the designation "ADMONITION").
(b) Admonitions.
(1) General rule. A written record shall be made of the fact of and basis for admonitions.
(2) Notice of right to formal proceedings. In the admonition, the respondent shall be advised of:
(I) the respondent's right under subdivision © of this section; and
(ii) the availability of such records for consideration in determining whether to impose
discipline, and the extent of discipline to be imposed, in the event other charges of misconduct
are brought against the respondent subsequently.

© Action available to respondent.
(1) General rule. A respondent shall not be entitled to appeal an admonition, but the respondent
may submit a written application for reconsideration which shall be disposed of in accordance
with paragraph (3) of this subdivision; or, in the alternative, respondent may demand as of right
that formal proceedings be instituted before a referee, in accordance with paragraph (2) of this subdivision.
(2) Formal proceedings. A demand under paragraph (1) of this subdivision that formal
proceedings be instituted shall be in writing and shall be filed in the office of chief counsel
within 30 days after the date on which the admonition is sent to the respondent. In the event of
such demand, the admonition shall be vacated and the referee shall not be bound by its terms, but
may take any appropriate action authorized by the rules of the committee or the rules of the
Appellate Division, First Department, including a reprimand or referral to the court.
(3) Application for reconsideration. An application under paragraph (1) of this subdivision for
reconsideration shall be in writing and shall be filed in the office of chief counsel within 30 days
after the date on which the admonition is sent to the respondent. As soon as practicable after the
receipt of an application, the office of chief counsel shall transmit the application and the file
relating to the matter to a member of the Departmental Disciplinary Committee (who shall not be
a reviewing member designated with respect to such matter under section 605.6[f][2] of this
Part) designated to review the matter by the committee chairperson (or, upon general or limited
written direction of the committee chairperson, by the chief counsel). The member so designated
shall either confirm or vacate the admonition or otherwise determine to modify the admonition
under section 605.7(b)(2) of this Part.
(d) Notification to complainant of disposition of complaint. The office of chief counsel, by
means of written notice, shall notify the complainant of the dismissal of a complaint, or of the
issuance of an admonition. If the complaint has been dismissed pursuant to section 605.6(e)(2) of
this Part, the notice shall state that the complainant may seek reconsideration of the dismissal by
submitting to the office of the chief counsel a written request within 30 days of the date of the notice.
* Section 605.9.* Abatement of investigation.
1. (a) Refusal of complainant or respondent to proceed, etc. Neither unwillingness or neglect of
the complainant to prosecute a charge, nor settlement, compromise or restitution, nor the failure
of the respondent to cooperate, shall, in itself, justify abatement of an investigation into the
conduct of an attorney or the deferral or termination of proceedings under these rules.
(b) Matters involving related pending civil litigation or criminal matters.
(1) General rule. The processing of complaints involving material allegations which are
substantially similar to the material allegations of pending criminal or civil litigation need not be
deferred pending determination of such litigation.
(2) Effect of determination. The acquittal of a respondent on criminal charges or a verdict or

judgment in the respondent's favor in a civil litigation involving substantially similar material
allegations shall not, in itself, justify termination of a disciplinary investigation predicated upon
the same material allegations.
* Section 605.10.* Resignations, reinstatements, convictions of crimes.
1. (a) Resignations by attorneys under disciplinary investigations.
(1) Recommendation to the court. Upon receipt by the committee of an affidavit from an attorney
who intends to resign pursuant to the rules of the court, the chief counsel shall review the
affidavit and such other matters as the chief counsel deems appropriate and determine either (I)
to recommend to the court that the resignation be accepted and to recommend any terms and
conditions of acceptance the chief counsel deems appropriate, or (ii) to recommend to the court
that the resignation not be accepted with the reasons therefor. The chief counsel shall submit the
affidavit and the recommendation to the court, and the proceedings, if any, before the court shall
be conducted by staff counsel.
(2) Notification of complainant. In the event the court accepts the resignation of a respondent
and removes the respondent on consent, the office of chief counsel by means of written notice
shall notify the complainant of such action.
(b) Applications for reinstatement. Upon receipt by the committee of an application of an
attorney who has been disbarred or who has been suspended for more than six months, or whose
name has been stricken from the roll of attorneys on consent by order of the court, applying for
reinstatement pursuant to the rules of the court, the chief counsel shall serve a copy of the
petition upon each complainant in the disciplinary proceeding that led to the suspension or
disbarment, and shall notify the complainant(s) that they have 60 days to raise objections to or to
support the lawyer's petition. Upon the expiration of the 60-day period, the chief counsel shall
either (1) advise the lawyer and the court that the chief counsel will stipulate to the reinstatement
or (2) advise the lawyer and the court that the chief counsel opposes the reinstatement. If the
chief counsel opposes the reinstatement, he shall present the reasons for the opposition and shall
request that the court deny the application or appoint a referee and refer the matter to the
committee.
© Determination of serious crimes. Upon receipt by the committee of a certificate demonstrating
that an attorney has been convicted of a crime in the State of New York or in any other State,
territory or district, the chief counsel shall determine whether the crime is a "serious crime" as
defined in the rules of the court governing the conduct of attorneys. Upon a determination by the
chief counsel that the crime is a serious crime, the office of the chief counsel shall file the
certificate of conviction with the court.
* Section 605.11.* Formal proceedings; preliminary provisions.
1. (a) Representation of respondent.

(1) Appearance pro se. When a respondent appears pro se in a formal proceeding, the respondent
shall file with the office of chief counsel an address to which any notice or other written
communication required to be served upon the respondent may be sent.
(2) Representation of respondent by counsel. When a respondent is represented by counsel in a
formal proceeding, counsel shall file with the office of chief counsel, a written notice of such
appearance, which shall state such counsel's name, address and telephone number, the name and
address of the respondent on whose behalf counsel appears, and the caption of the subject
proceeding. Any additional notice or other written communication required to be served on or
furnished to a respondent may be sent to the counsel of record for such respondent at the stated
address of the counsel in lieu of transmission to the respondent. In any proceeding where counsel
has filed a notice of appearance pursuant to this paragraph any notice or other written
communication required to be served on or furnished to the respondent shall also be served upon
or furnished to the respondent's counsel (or one of such counsel if the respondent is represented
by more than one counsel) in the same manner as prescribed for the respondent, notwithstanding
the fact that such communication may be furnished directly to the respondent.
(b) Format of pleadings and documents. Pleadings or other documents filed in formal
proceedings shall comply with and conform to the rules from time to time in effect for
comparable documents in the Supreme Court in the First Department.
© Expeditious proceedings; extensions. Formal proceedings shall be expeditiously conducted.
Extension of the time periods specified in this Part regarding proceedings before the referee or
hearing panel shall be made in writing to the court and determined by a justice of the court upon
good cause shown.
(d) Service by the departmental disciplinary committee.
(1) Orders, notices and other documents originating with the committee, including all forms of
referee, hearing panel or committee action, petitions and similar process, and other documents
designated by the committee for this purpose, shall be served by the office of chief counsel either
personally or by mailing a copy thereof, to the person to be served, addressed to that person at
the person's last known address. Whenever any such document is to be served by mail upon the
respondent individually, it shall be by both certified mail, return receipt requested, and by first
class mail. In all other instances, service by mail shall be by first class mail.
(2) Service by mail shall be complete upon mailing. When service is not accomplished by mail,
personal service may be effected by anyone duly authorized by the office of chief counsel in the
manner provided in the laws of the State of New York relating to service of process in civil
actions.
(e) Number of copies. The following number of copies of documents shall be served by each
party in a proceeding:
(1) Documents being served by the office of chief counsel: one copy of each document to the
respondent, and one copy of each document to the referee and to each member of the hearing
panel, as may be appropriate.

(2) Documents being served by the respondent: one copy of each document (plus 10 copies of
the answer) to the office of chief counsel, one copy to the referee and to each member of the
hearing panel, as may be appropriate, and one copy of each document to each other respondent,
if any; in each case, to be served personally or by mailing a copy thereof (by certified mail,
return receipt requested) to the person to be served.
(3) Copies of exhibits to be offered during the hearing shall be provided as specified in section
605.12(d) of this Part.
(f) Amendment and supplementation of pleadings. No amendment or supplementation of any
notice of charges or of any answer shall be made unless specified in the pre-hearing stipulation
or otherwise granted by the referee. Any objection to a proposed amendment shall be determined
by the referee upon conditions deemed appropriate. Whenever, in the course of any hearing
under these rules, evidence shall be presented upon which another charge or charges against the
respondent might be made, it shall not be necessary to prepare or serve an additional notice of
charges with respect hereto, but the referee may, after reasonable notice to the respondent and an
opportunity to answer and be heard, proceed to the consideration of such additional charge or
charges as if they had been made and served at the time of service of the notice of charges, and
may render its decision upon all such charges as may be justified by the evidence in the case.
* Section 605.12.* Formal proceedings.
1. (a) Commencement of formal proceedings. The office of chief counsel shall institute formal
disciplinary proceedings by serving on the respondent a notice of charges under subdivision (b)
of this section in either of the following cases:
(1) pursuant to a determination to institute formal proceedings made under section 605.6 or
605.7 of this Part; or
(2) pursuant to a referral under the rules of the court.
(b) Notice of charges.
(1) Caption. A notice of charges will be captioned as follows:
Before the Departmental Disciplinary Committee
of the Appellate Division of the Supreme Court
of the State of New York, First Judicial Department
Notice of Charges Docket No.
Before Referee
____________
In the Matter of

________,
Respondent.
(2) Contents. The notice of charges shall set forth the charges of misconduct against the
respondent, the disciplinary rules alleged to have been violated, and, in appropriate cases, the
fact that the committee will seek restitution or reimbursement pursuant to section 906-a(a) of the
Judiciary Law, and costs pursuant to section 605.13(p)(4)(v) of this Part. The notice of charges
shall also indicate the referee appointed to hear the matter, the date, and time and place of the
hearing, which shall be determined by the referee and shall advise the respondent that the
respondent is entitled to be represented by counsel, to cross-examine witnesses, and to present
evidence.
© Answer.
(1) General rule. The respondent shall answer the notice of charges by serving and filing an
answer (and 10 copies thereof) in the office of chief counsel within 20 days after service of the
notice of charges, unless a shorter time is fixed by the committee chairperson and specified in
the notice of charges.
(2) Contents of answer. The answer shall be in writing and shall respond specifically (by
admissions, denials or otherwise) to each allegation of the notice of charges and shall assert all
affirmative defenses.
(3) Request to be heard in mitigation. The respondent may include in the answer matters in
mitigation.
(4) Effect of failure to answer. In the event the respondent fails either to serve and file an answer
or respond specifically to any allegation or charge, such allegation or charge shall be deemed
admitted.
(d) Prehearing stipulation. A form of a prehearing stipulation specifying the following shall be
served on the respondent together with the notice of charges:
(1) amendments;
(2) claims or defenses abandoned; or
(3) undisputed facts:
(i) facts not in dispute as to staff's counsel's case;
(ii) facts not in dispute as to the respondent's case;
(4) facts in dispute:
(i) the staff counsel's contentions;
(ii) the respondent's contentions;

(5) documents to be offered in evidence during the hearing.[FN1]
(i) the staff will offer the following numbered exhibits:
(ii) the respondent will offer the following lettered exhibits:
(6) witnesses to be called:[FN2]
(i) by staff counsel;
(ii) by the respondent;
(7) statement of legal contentions and authorities;[FN3]
(8) length of trial.
(e) No other pleadings. Pleadings shall be limited to a notice of charges and any answer thereto,
as amended or supplemented in accordance with section 605.11 of this Part.
(f) Assignment for hearing.
(1) Appointment of referee. Prior to service of the notice of charges, the chief counsel shall
request that the court appoint a referee to conduct a hearing pursuant to the rules of this Part.
(2) Objection to referee. Within seven days of the service of charges the office of the chief
counsel or the respondent may object to the referee appointed. The objection shall be made to the
court in writing on notice to the referee and the adversary.
[FN1] All documents (including schedules, summaries, charts and diagrams) to be offered (other
than those to be used for impeachment or rebuttal) are to be listed in the stipulation with a
description of each sufficient for identification. The documents are to be premarked by counsel,
and, to the extent practicable, such markings are to be in the sequence of which the documents
will be offered. If illegible or handwritten documents are to be offered, counsel shall include a
typed version of the document. Objections as to authenticity must be made in this stipulation or
else they shall be deemed waived. Counsel are directed to exchange copies of their exhibits
within two business days prior to the scheduled hearing. Counsel offering an exhibit shall
provide a copy for the referee at that time. Witnesses to be called in rebuttal or for impeachment
purposes need not be identified in this stipulation.
[FN2] Witness identification should include the witness' name (and address) and a brief
statement of the overall scope of the witness' testimony. For example, if specific witnesses are to
be called to substantiate particular claims or defenses on portions thereof, that should be noted.
In addition, any witness being called as a character witness should be so designated.
[FN3] Only a brief statement of each contention is required, together with the principal authority
relied upon; string cites are not necessary.
* Section 605.13.* Conduct of referee proceedings.

1. (a) Expediting proceedings.
(1) Conferences. In order to provide opportunity for the submission and consideration of facts or
arguments, or consideration of means by which the conduct of the hearing may be facilitated and
the disposition of the proceeding expedited (including preparation of agreed stipulations of fact)
staff counsel and respondent or his attorneys shall meet five days after the answer is served to
complete and sign a prehearing stipulation in conformance with the form set forth in section
605.12(d) of this Part. Staff counsel shall forward the signed stipulation immediately to the
referee.
(2) Commencement of hearing. The hearing before the referee shall commence within 60 days
after service of the notice of charges and shall be conducted on consecutive days.
(b) Appearances. The referee shall cause to be entered upon the record all appearances, with a
notation in whose behalf each appearance is made.
(c) Order of procedure. In proceeding upon a notice of charges, the office of chief counsel shall
have the burden of proof, shall initiate the presentation of evidence, and may present rebuttal
evidence. Opening statements, when permitted in the discretion of the referee, shall be made first
by staff counsel. Closing statements shall be made first by the respondent.
(d) Presentation by the parties. Respondent and staff counsel shall have the right of presentation
of evidence, cross-examination, objection, motion and argument. The referee may examine all
witnesses.
(e) Limiting number of witnesses. The referee may limit the number of witnesses who may be
heard upon any issue before it to eliminate unduly repetitious or cumulative evidence.
(f) Additional evidence. At the hearing the referee may authorize any party to file specific
documentary evidence as a part of the record.
(g) Oral examination. Witnesses shall be examined orally unless the testimony is taken by
deposition as provided in section 605.17(b) of this Part, or the facts are stipulated in the manner
provided in section 605.12(d) or 605.13(i) of this Part. Witnesses whose testimony is to be taken
shall be sworn, or shall affirm, before their testimony shall be deemed evidence in the
proceeding or any questions are put to them.
(h) Fees of witnesses. Witnesses subpoenaed by the office of chief counsel or the respondent
shall be paid, by the subpoenaing party, the same fees and mileage as are paid for like service in
the Supreme Court in the First Department.
(i) Presentation and effect of stipulation. The parties may stipulate as to any relevant matters of
fact or the authenticity of any relevant documents. Such stipulations may be received in evidence
at a hearing, and when so received shall be binding on such parties with respect to the matters
therein stipulated.
(j) Admissibility of evidence.
(1) General rule. All evidence which the referee deems relevant, competent and not privileged
shall be admissible in accordance with the principles set out in section 605.1 of this Part.

(2) Pleadings. The notice of charges and answer thereto shall, without further action, be
considered as parts of the record.
(3) Convictions. A certificate of the conviction of a respondent for any crime shall be conclusive
evidence of the respondent's guilt of that crime in any disciplinary proceeding instituted against
the respondent and based on the conviction, and the respondent may not offer evidence
inconsistent with the essential elements of the crime for which the respondent was convicted as
determined by the statute defining the crime except such evidence as was not available either at
the time of the conviction or in any proceeding challenging the conviction.
(k) Reception and ruling on evidence. When objections to the admission or exclusion of
evidence are made, the grounds relied upon shall be stated. Formal exceptions are unnecessary.
The referee shall rule on the admissibility of all evidence.
(l) Copies of exhibits. When exhibits of a documentary character are received in evidence, copies
shall, unless impracticable, be furnished to the parties and to the referee.
(m) Recording of proceeding. Hearings shall be recorded by reporters authorized to take oaths,
designated by the office of chief counsel, and the transcript of the hearing so recorded, if such
transcription is made, shall be a part of the record and sole official transcript of proceeding. Such
transcript shall consist of a verbatim report of the hearing, an exhibit list and the reporter's
certificate, and nothing shall be omitted from the record except as the referee may direct. After
the closing of the record, there shall not be received in evidence or considered as part of the
record any document submitted after the close of testimony, except as provided in subdivision (f)
of this section or changes in the transcript, except as provided in subdivision (n) of this section.
(n) Transcript corrections. Corrections in the official transcript may be made only to make it
conform to what actually transpired at the hearing. No corrections or physical changes shall be
made in or upon the official transcript of the hearing except as provided in this section.
Transcript corrections agreed to by all parties may be incorporated into the record, if the referee
approves, at any time during the hearing or after the close of the hearing, but in no event more
than 10 days after the receipt of the transcript. Any dispute among the parties as to correction of
the official transcript shall be resolved by the referee, whose decision shall be final.
(o) Copies of transcripts. A respondent desiring copies of a official transcript may obtain such
copies at the respondent's own expense from the official reporter. Any witness may obtain from
the official reporter at the witness' own expense a copy of that portion of the transcript relating to
the witness' own testimony, or any part thereof. The office of chief counsel shall in either case,
bear the expense of one such copy if the referee so directs upon good cause shown.
(p) Determinations.
(1) Post-testimony procedure. At the conclusion of the testimony and following the presentation
of oral arguments, the referee shall determine whether an inquiry as to sanction is required and
shall, before the commencement of the inquiry, set forth on the record or in writing, the charges
that are to be sustained. The inquiry may commence immediately upon the conclusion of the oral
arguments, but in no event later than seven days from the conclusion of the oral arguments
whether any charges against the respondent are to be sustained.

(2) No charge sustained. If none of the charges against the respondent are sustained, the referee
shall so advise the parties in writing or on the record.
(3) Any charge sustained. If any charge against the respondent is sustained, the referee shall so
advise the parties in writing or on the record, and shall thereupon ascertain from staff counsel,
whether the respondent has previously been subject to disciplinary action by the court, the
Departmental Disciplinary Committee, any grievance committee established or authorized by
any other Appellate Division of the Supreme Court of the State of New York, or by any other
court.
(4) Sanctions. Following the referee's determination to sustain one or more charges against the
respondent the referee shall recommend which of the following disciplinary sanctions should be imposed:
(i) reprimand;
(ii) referral to the court, with a recommendation as to censure, suspension or disbarment;
(iii) reprimand, with referral to the court, with a recommendation as to censure, suspension or
disbarment;
(iv) referral to the court under subparagraph (ii) or (iii) of this paragraph, with a recommendation
as to restitution or reimbursement pursuant to section 90 6-a of the Judiciary Law; and
(v) referral to the court under subparagraph (ii) or (iii) of this paragraph, authorizing a request to
the court that costs be imposed on the respondent.
Upon such recommendation having been made, the referee shall so advise the parties on the
record or reserve decision until the issuance of the report and recommendation.
(q) Referee's report and recommendation.
(1) Report and recommendation. In all cases the referee shall prepare a written report and
recommendation as to sanction which shall state the referee's findings of fact and conclusion of
law.
(2) Submissions of the parties. In the referee's discretion staff counsel or respondent may request,
or the referee may require, the submission of briefs or proposed findings of fact and conclusions
of law in accordance with such schedule as the referee may set at the conclusion of the hearing.
Any submission by one party shall be served upon the other.
(3) Service of report. The referee file a report and recommendation within 60 days of the
conclusion of the hearing at the office of chief counsel, which shall serve copies thereof upon the
respondent.
* Section 605.13-a.* Conduct of hearing panel proceedings directed by the court.
1. (a) Designation of hearing panel. Within 10 days of the date of an order of the court directing

the committee chairperson to designate a hearing panel to conduct disciplinary proceedings
pursuant to section 603.12 or 603.14 of this Title, the chairperson shall assign such hearing
panel. The hearing panel shall not include any reviewing member designated pursuant to section
605.6(f)(2) of this Part to review the complaint underlying the petition, any member of the
committee designated pursuant to section 605.8(c)(3) of this Part to review such matter, or the
complainant if a member of the committee.
(b) Objection to hearing panel member. Within seven days of the assignment of a hearing panel,
the office of the chief counsel or respondent may object to participation of any member of the
hearing panel. The objection shall be made in writing to the hearing panel chairperson. The
hearing panel shall consider the objection and determine whether to sustain or deny the
objection. The hearing panel member who is the subject of an objection shall not participate in
the determination of the objection. in his or her discretion, the committee chairperson may
substitute another member of the committee for a panel member who is subject of an objection
that has been sustained. The committee chairperson shall substitute to the extent possible an
attorney for an attorney and a non-attorney for a non-attorney.
(c) Conduct of the proceedings. Proceedings before a hearing panel held pursuant to this section
shall be conducted in accordance with section 605.13 of this Part.
(d) Procedure following the filing of the hearing panel report and recommendation. Upon the
filing of the hearing panel report and recommendation, the Departmental Disciplinary
Committee shall take action in accordance with section 605.15 of this Part.
* Section 605.14.* Conduct of hearing panel proceedings following the filing of the referee's
report and recommendation.
1. (a) Designation of hearing panel. Within 10 days of the filing of the referee's report and
recommendation, the committee chairperson shall assign a hearing panel to review the report and
recommendation. The hearing panel shall not include any reviewing member designated
pursuant to section 605.6(f)(2) of this Part to review the complaint underlying in the report and
recommendation, any member of the committee designated pursuant to section 605.8(c)(3) of
this Part to review such matter, or the complainant if a member of the committee.
(b) Objection to hearing panel member. Within seven days of the assignment of a hearing panel,
the office of the chief counsel or respondent may object to participation of any member of the
hearing panel. The objection shall be made in writing to the hearing panel chairperson. The
hearing panel shall consider the objection and determine whether to sustain or deny the
objection. The hearing panel member who is the subject of an objection shall not participate in
the determination of the objection. In his or her discretion, the committee chairperson may
substitute another member of the committee for a panel member who is the subject of an
objection that has been sustained. The committee chairperson shall substitute to the extent
possible an attorney for an attorney and a non-attorney for a non-attorney.
(c) Transmittal of transcript and memoranda. Within 10 days of the assignment of a hearing
panel, the office of the chief counsel shall transmit to the hearing panel, one copy of the
transcript; and to each panel member a copy of the referee's report and recommendation and any

other memoranda or briefs submitted to the referee.
(d) Schedule for proceedings. Within 30 days of the hearing panel's assignment the parties shall
present oral argument and submit briefs on the referee's report and recommendation pursuant to a
schedule set by the hearing panel chairperson.
(e) Order of procedure. Oral argument shall be made first by staff counsel. The time limits for
oral argument shall be set by the hearing panel chairperson.
(f) Transcript. No transcript shall be made of the oral argument.
(g) Determination.
(1) At the conclusion of the oral argument, the hearing panel, in executive session, shall
determine whether to confirm, disaffirm or modify the findings of fact and conclusions of law set
forth in the referee's report and recommendation. Upon making that determination, the hearing
panel chairperson shall advise the parties and if the referee recommends and the hearing panel
confirms that a reprimand is to be delivered the hearing panel chairperson shall thereupon deliver
the reprimand and advise the respondent of his or her rights under section 605.15(e) of this Part.
(2) Within 40 days of the presentation of the oral argument or 10 days of the submission of
briefs, whichever period is shorter, the hearing panel shall file at the office of the chief counsel a
written determination confirming, disaffirming or modifying the referee's report and
recommendation. The hearing panel chairperson shall assign a panel member to prepare the
determination. Separate dissents or concurrences may be filed.
* Section 605.15.* Action by the Departmental Disciplinary Committee.
1. (a) Dismissal of all charges. In the event that the referee and the hearing panel determines that
all charges considered at both proceedings should be dismissed, the office of chief counsel shall
give written notice of such determination to the respondent and the complainant. This decision
shall be final and the matter closed, unless within 60 days of the date on which the hearing panel
files its determination the chief counsel files a motion to disaffirm under paragraph (e)(2) of this
section.
(b) Reprimand.
(1) Notice. In the event that the referee and hearing panel determine that the proceeding should
be concluded by reprimand (with or without referral of the matter to the court), the committee
chairperson shall give written confirmation thereof (which shall bear the designation
"REPRIMAND") to the respondent and staff counsel, which notice shall also advise the
respondent of:
(i) the charges which were sustained;
(ii) any charges which were dismissed;
(iii) the respondent's right under subdivision (c) of this section to petition the court; and

(iv) the determination, if made, to refer the matter to the court.
(2) Record. The confirmation shall constitute a written record of the reprimand, and shall be
permanently retained.
(c) Petition by respondent to vacate reprimand. A respondent shall not be entitled to appeal a
reprimand recommended by a referee and confirmed by a hearing panel. Within 30 days of a
reprimand without referral of the matter to the court, a respondent may petition the court to
vacate the reprimand pursuant to the rules of the court. In the event of such petition, if so
determined by the hearing panel chairperson, the disciplinary sanction shall become a reprimand
with referral to the court under section 605.13(p)(4)(iii) of this Part, and shall be treated as such
under section 605.13(q) of this Part.
(d) Notification of complainant. The office of chief counsel by means of written notice shall
notify the complainant of any reprimand which has become final and is not subject to further
review, and the notice shall inform the complainant of the requirement of confidentiality.
(e) Referral to the court.
(1) General rule. In the event the referee and hearing panel shall determine that the matter should
be concluded by referral to the court (with or without reprimand), by reprimand without referral
to the court in cases where the respondent is unwilling to have the matter concluded by such
reprimand, or in the event that the hearing panel modifies or disaffirms the referee's report and
recommendation the committee shall submit the referee's report and recommendation and the
hearing panel's determination together with the entire record as reflected in the docket
maintained by the office of chief counsel, to the court, and the proceedings, if any, before the
court shall be conducted by staff counsel.
(2) Procedure. The committee (or, upon the general or limited written direction of the committee
chairperson, the chief counsel) shall transmit the report and the record to the court with an
appropriate petition or motion to disaffirm. If the chief counsel's office accepts the hearing
panel's report, it shall file a petition. If the chief counsel's office objects to any finding or
conclusion contained in the hearing panel determination it may file a motion to disaffirm the
determination in whole or in part, and ask the court to enter such other and further relief as may
be appropriate under the circumstances including, but not limited to, reversal or modification of
any finding in the determination and change in sanction. Copies of such petition or motion to
disaffirm shall be served by the office of chief counsel upon the respondent.
(3) Notification of complainant. The office of chief counsel by means of written notice shall
notify the complainant of any referral to the court (which notice shall inform the complainant of
the requirement of confidentiality), and of any final action by the court.
* Section 605.16.* Reopening of record.
1. (a) Reopening on application of respondent.
(1) Application to reopen. No application to reopen a proceeding shall be granted except upon

the application of staff counsel or the respondent made prior to the filing by the referee of the
report and recommendation or a hearing panel acting as the trier of fact in the first instance of its
determination, and only upon good cause shown. Such application shall set forth clearly the facts
claimed to constitute grounds requiring reopening of the proceedings, and shall be filed with the
office of chief counsel. A copy of such application shall be served by the movant upon all other
parties.
(2) Responses. Within five days following the receipt of such application, any other party may
file with the office of chief counsel an answer thereto, and in default thereof shall be deemed to
have waived any objection to the granting of such application.
(3) Action on application. As soon as practicable after the filing of an answer to such application
or default thereof, as the case may be, the office of chief counsel shall transmit such documents
to the referee or the hearing panel chairperson, as may be appropriate, who shall grant or deny
such petition.
* Section 605.17.* Subpoenas, depositions and motions.
1. (a) Subpoenas. Both staff counsel and the respondent shall have the right to summon witnesses
and require production of books and papers by issuance of subpoenas in accordance with the
rules of the court.
(b) Depositions. When there is good cause to believe that the testimony of a potential witness
will be unavailable at the time of hearing, testimony may be taken by deposition. Such
deposition shall be initiated and conducted in the manner provided for the taking of depositions
in the New York Civil Practice Law and Rules, and the use of such depositions at hearings shall
be in accordance with the use of depositions at trials under the Civil Practice Law and Rules.
(c) Motions. The referee or the hearing panel to which a matter has been assigned, as may be
appropriate, will entertain, from time to time, such motions as justice may require, in accordance
with the principles set out in section 605.1(b) of this Part.
* Section 605.18.* Membership, committees, officers and office of chief counsel.
1. (a) Membership.
(1) General. The committee consists of volunteers appointed by the court.
(2) Disqualification. No person shall, while serving on the committee, appear before the
committee or any hearing panel on behalf of any other person.
(b) Policy committee and hearing panels; subcommittees. The committee chairperson shall from
time to time appoint, subject to the approval of a majority of the total membership of the
departmental disciplinary committee, from among the members of the committee (1) a policy
committee consisting of the committee chairperson and six or more other members, and (2) no

fewer than nine hearing panels each consisting of no fewer than four members, at least three of
whom shall be assigned to a matter. The committee chairperson shall assign at least two
attorneys to each matter. No person shall serve concurrently either on the policy committee and
hearing panel, or on more than one hearing panel (except by virtue of substitution in accordance
with section 605.14[b] of this Part, or when requested by a hearing panel in order to assure the
presence of a quorum, and in any such event such person shall also be deemed a member of such
other hearing panel with respect to and for the remainder of the proceeding). The committee
chairperson may from time to time establish one or more subcommittees of the committee,
consisting of one or more members of the committee for such purposes as the committee
chairperson shall direct.
(c) Officers. The committee chairperson shall serve as the chairperson of the policy committee.
The committee chairperson shall appoint a hearing panel chairperson for each of the hearing
panels from among the members thereof who are attorneys. The committee chairperson shall also
appoint a secretary of the committee. Each hearing panel chairperson and the secretary shall be
appointed for a one-year term, and may be appointed for additional terms while serving on the
committee. The committee chairperson may from time to time appoint, from among the members
of the policy committee, an acting committee chairperson who shall, in the absence of the
committee chairperson, have all the powers of the committee chairperson.
(d) Duties of officers. The committee chairperson, each hearing panel chairperson and the
secretary shall have such duties as are provided in this Part.
* Section 605.19.* Meetings of the Departmental Disciplinary Committee.
1. (a) Meetings, notice of time and place. The committee shall meet not less frequently than
every other month, and such meetings shall be held upon notice from the secretary given at the
direction of the committee chairperson or five members of the committee. The notice shall be in
writing and shall set forth the date and time of the meeting, which shall take place at such place
as may be designated by resolution of the departmental disciplinary committee or, in the absence
of such resolution, by the committee chairperson. In lieu of such written notice, meetings may be
called on notice given to each member of the committee not less than 24 hours prior to the time
fixed for the meeting, in person or by telephone or telegraph. All notices shall be given to
members of the committee at the addresses furnished for such purposes by the members to the
secretary.
(b) Organization. The committee chairperson shall preside at all meetings of the committee. In
the absence of the committee chairperson and the acting committee chairperson, any member of
the committee selected for the purpose by the members present at the meeting may preside at the
meeting. The secretary shall keep the minutes of all meetings of the committee, and in the
absence of the secretary the person presiding at the meeting shall appoint a member present to
keep the minutes.
(c) Agenda. To the extent possible, an agenda for each meeting of the committee shall be
prepared by or with the approval of the committee chairperson, or the members calling the
meeting, and distributed by the secretary to all members of the committee together with the
notice of meeting or subsequent thereto but prior to the meeting.

(d) Quorum and manner of acting. A majority of the members of the committee shall constitute a
quorum for the transaction of business, and all action shall require an affirmative vote of a
majority of the members present at the meeting.
* Section 605.20.* Office of chief counsel.
1. (a) General. There shall be an office of chief counsel which shall consist of the chief counsel,
deputy chief counsel and other staff counsel.
(b) Supervision by chief counsel. The office of chief counsel shall be supervised by the chief
counsel who shall, either personally or by other staff counsel, exercise the powers and perform
the duties of the office of chief counsel set forth in these rules. The chief counsel may from time
to time designate the deputy chief counsel or in the absence of such deputy chief counsel, an
associate counsel, to serve as acting chief counsel in the chief counsel's absence.
(c) Powers and duties of the office of chief counsel. The office of chief counsel shall:
(1) have the powers and duties set forth in this Part;
(2) maintain permanent records of all matters processed by it, including the disposition thereof,
and maintain dockets and assign such docket numbers as may be appropriate for the clear
designation of each matter is originally docketed;
(3) represent the committee in all proceedings before the court;
(4) supervise and manage the bar mediation project and pro bono special counsel project
according to the provisions of this Part and as may be from time to time modified by the court,
the committee chairperson, the policy committee or the entire disciplinary committee; and
(5) have such other duties as may be assigned to it from time to time by the committee
chairperson, the policy committee or the committee.
(d) Bar mediation project.
(1) General. Bar mediators shall consist of volunteers appointed by the court for the purposes
described in section 605.22(d)(2) of this Part. The committee chair may, with the approval of the
policy committee, recommend lawyers to the court for such appointments. The chief counsel
shall forward these recommendations to the court together with a proposed order requesting the
appointment of the volunteers as bar mediators.
(2) Referrals. The chief counsel's office may refer minor complaints involving lawyers with no
significant disciplinary history to bar mediators, who shall attempt to mediate and resolve the
matters raised by the complaint. If the bar mediator is unable to resolve the matter, or if it
appears that the matter should be further considered by the committee, the bar mediator shall
refer the complaint back to the chief counsel's office for investigation under these rules.
(e) Pro bono special counsel program.

(1) General. Pro bono special counsel shall be volunteer lawyers appointed by the court for the
purpose of expediting cases.
(2) Procedure for appointment. Upon initial determination by the chief counsel, that a potential
volunteer is qualified, the chief counsel shall submit the volunteer's resume to the policy
committee. Upon approval by the policy committee, the chief counsel shall forward the
volunteer's name and descriptive information to the court, together with a proposed order,
requesting the appointment of the volunteer attorney as special counsel.
(f) Other provisions governing the bar mediation project and the pro bono special counsel program.
(1) Recruitment. From time to time, the chief counsel's office shall send notices to the principal
bar associations and bar committees on professional discipline or ethics in the First Department,
describing the bar mediation project and the pro bono special counsel program and soliciting the
resumes of interested volunteers. Potential volunteers may also be recruited informally by
members of the court or by members of the committee. Recommendations for appointment shall
be on a nondiscriminatory basis.
(2) Conflicts. Before accepting the assignment of a case, pro bono special counsel shall
determine whether accepting the assignment would create a conflict under the Rules of
Professional Conduct (Part 1200 of this Title), and shall agree to inform the chief counsel's office
of any conflict or potential conflict which arises in the course of handling the case.
(3) Confidentiality. Bar mediators and pro bono special counsel shall be bound by the
confidentiality rules contained in Judiciary Law, section 90(10) and all other applicable
confidentiality provisions.
(4) Supervision and reporting. The chief counsel (or other staff counsel designated by the chief
counsel) shall assume direct responsibility for supervising a case assigned to pro bono special
counsel. The chief counsel shall report to the policy committee on an ongoing basis as to the
progress of cases assigned to special counsel.
(5) Bar mediators and pro bono special counsel as volunteers. The members of the departmental
advisory committee, as volunteers, are expressly authorized to participate in a State-sponsored
volunteer program within the meaning of section 17(1) of the Public Officers Law.
* Section 605.21.* Policy committee.
1. (a) General. The policy committee shall:
(1) have the powers and duties set forth in this Part;
(2) consult with and report regularly to the full committee;
(3) consider and recommend to the committee the establishment of policy for the committee
including, without limitation, the establishment of priorities for type of misconduct to be
investigated and prosecuted, standards to insure uniform treatment of cases and, subject to these

rules, the establishment of procedures for the conduct of investigations by the office of chief
counsel and hearings by the hearing panel;
(4) oversee and evaluate on a continuing basis the effectiveness of the operation of the
committee to assure the integrity of the attorney disciplinary system;
(5) develop and implement a program to make the public aware of the importance and
effectiveness of the disciplinary procedures and activities of the committee; and
(6) engage in such activities as may be assigned to it by the committee or the committee
chairperson.
(b) Meetings, notice of time and place; agenda. The policy committee shall meet not less
frequently than monthly, and such meetings shall be held upon notice from the committee
chairperson or three members of the policy committee. The notice shall be in writing and shall
set forth the date and time of the meeting, which shall take place at such place as may be
designated by resolution of the policy committee or, in the absence of such resolution, by the
committee chairperson. In lieu of such written notice, meetings may be called on notice given to
each member of the policy committee not less than 24 hours prior to the time fixed for the
meeting, in person or by telephone or telegraph. All notices shall be given to members of the
policy committee at the addresses furnished for such purpose by the members to the secretary.
To the extent possible, an agenda for each meeting of the policy committee shall be prepared
with the approval of the committee chairperson, or the members calling the meeting, and
distributed by the secretary to all members of the policy committee together with the notice of
meeting or subsequent thereto but prior to the meeting.
(c) Organization. The committee chairperson shall preside at all meetings of the policy
committee and shall appoint a secretary who shall keep the minutes of the meetings. In the
absence of the committee chairperson and the acting committee chairperson, any member of the
policy committee selected for the purpose by the members of the policy committee present at the
meeting may preside at the meeting. The committee chairperson may from time to time establish
subcommittees of the policy committee, consisting of one or more members of the policy
committee, for such purposes as the committee chairperson shall direct.
(d) Quorum and manner of acting. A majority of the members of the policy committee shall
constitute a quorum for the transaction of business, and all action shall require an affirmative
vote of a majority of the total membership of the policy committee.
* Section 605.22.* Referees; hearing panels.
1. (a) A referee shall:
(1) have the powers and duties set forth in these rules, including, without limitation, the power
and duty to conduct hearings into formal charges of misconduct, and to make such findings of
fact and conclusions of law and to recommend such disciplinary sanctions as the referee may
deem appropriate, in accordance with this Part and Part 603 of this Title; and
(2) perform such other duties as may be imposed by or pursuant to this Part and Part 603 of this

Title.
(b) Hearing panels.
(1) General. Each hearing panel shall:
(i) have the powers and duties set forth in this Part, including without limitation, the power and
duty to review the referee's report and recommendation and to make such determination as it
may deem appropriate in accordance with this Part; and Part 603 of this Title;
(ii) perform such other duties as may be imposed pursuant to this Part and Part 603 of this Title.
(c) Officers. Each hearing panel shall be presided over by a hearing panel chairperson designated
under section 605.18(a)(1) of this Part or by an acting hearing panel chairperson, who shall be
appointed by the committee chairperson from among the members of the hearing panel who are
attorneys to serve in the absence of the hearing panel chairperson. Each hearing panel
chairperson shall have such powers and duties as are set forth in this Part.
(d) Quorum and manner of acting. All matters presented to a hearing panel shall be determined
by three members of the panel. Two panel members assigned to a matter shall constitute a
quorum for the transaction of business. All action shall require the concurrence of at least two
members. At least two members of a hearing panel assigned to a matter shall have heard the
entire proceeding. The third assigned member either shall have heard the entire proceeding
before the hearing panel or shall have read the transcript of proceedings before referee and briefs
submitted to the referee. In the event that one of the three members assigned to a matter dies,
becomes incapacitated, or is otherwise unable to determine a matter, the fourth member shall
take his or her place. If the fourth member dies, becomes incapacitated, or is otherwise unable to
serve, the chairperson may designate another member of the committee to serve in his or her place.
* Section 605.23.* Committee chairperson and secretary.
1. In addition to such other duties as are set forth in this Part, the committee chairperson shall
perform such duties as may be assigned by the committee, and the secretary shall perform such
duties as may be assigned by the committee or the committee chairperson.
* Section 605.24.* Confidentiality.
1. (a) Confidentiality. Disciplinary committee members, committee lawyers, committee
employees, and all other individuals officially associated or affiliated with the committee,
including pro bono lawyers, bar mediators, law students, stenographers, operators of recording
devices and typists who transcribe recorded testimony shall keep committee matters confidential
in accordance with applicable law.
(b) Waiver. Upon the written waiver of confidentiality by any respondent, all participants shall
thereafter hold the matter confidential to the extent required by the terms of the waiver.
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* Section 691.1.* Application.
(a) This Part shall apply to all attorneys who are admitted to practice, reside in, commit acts in or
who have offices in the Second Judicial Department, or who are admitted to practice by a court
of another jurisdiction and who regularly practice within this department as counsel for
governmental agencies or as house counsel to corporations or other entities, or otherwise. In
addition, any attorney from another state, territory, district or foreign country admitted pro hac
vice to participate in the trial or argument of a particular cause in any court in the Second
Judicial Department, or who in any way participates in an action or proceeding therein, shall be
subject to this Part.
(b) The imposition of discipline pursuant to this Part shall not preclude the imposition of any
further or additional sanctions prescribed or authorized by law, and nothing contained in this Part
shall be construed to deny to any other court such powers as are necessary for that court to
maintain control over proceedings conducted before it, such as the power of contempt, nor to
prohibit bar associations from censuring, suspending or expelling their members from
membership in the association or from admonishing attorneys in minor matters; provided,
however, that such action by a bar association shall be reported to the appropriate committee
appointed pursuant to section 691.4(a) of this Part, and provided further, that such action by a
bar association shall not be a bar to the taking of other and different disciplinary action by this
court or by a committee appointed pursuant to section 691.4(a) of this Part.
* Section 691.2.* Professional misconduct defined.
1. Any attorney who fails to conduct himself, either professionally or personally, in conformity
with the standards of conduct imposed upon members of the bar as conditions for the privilege to
practice law, and any attorney who violates any provision of the rules of this court governing the
conduct of attorneys, or any of the Rules of Professional Conduct set forth in Part 1200 of this

Title, or any other rule or announced standard of this court governing the conduct of attorneys,
shall be deemed to be guilty of professional misconduct within the meaning of subdivision (2) of
section 90 of the Judiciary Law.
* Section 691.3.* Discipline of attorneys for professional misconduct in foreign jurisdictions.
1. (a) Any attorney to whom this Part shall apply, pursuant to section 691.1 of this Part, who has
been disciplined in another state, territory or district, may be disciplined by this court because of
the conduct which gave rise to the discipline imposed in such other state, territory or district.
(b) Upon receipt from the foreign jurisdiction of a certified or exemplified copy of the order
imposing such discipline and of the record of the proceedings upon which such order was based,
this court, directly or by a committee appointed pursuant to section 691.4(a) of this Part, shall
give written notice to such attorney pursuant to subdivision 6 of section 90 of the Judiciary Law,
according him the opportunity, within 20 days of the giving of such notice, to file a verified
statement setting forth any defense to a discipline enumerated under subdivision (c) of this
section, and a written demand for a hearing at which consideration shall be given to any and all
defenses enumerated in said subdivision (c) of this section. Such notice shall further advise the
attorney that, in default of such filing by him, this court will impose such discipline or take such
disciplinary action as it deems appropriate.
(c) This court, in default of the attorney's filing a verified statement and demand as provided for
in subdivision (b) of this section, may discipline such attorney unless an examination of the
entire record before this court, including the record of the foreign jurisdiction and such other
evidence as this court in its discretion may receive, discloses (1) that the procedure in the foreign
jurisdiction was so lacking in notice or opportunity to be heard as to constitute a deprivation of
due process; or (2) that there was such an infirmity of proof establishing the misconduct as to
give rise to the clear conviction that this court could not, consistent with its duties, accept as final
the finding of the court in the foreign jurisdiction as to the attorney' s misconduct; or (3) that the
imposition of discipline by this court would be unjust.
(d) Opportunity for hearing. Where an attorney shall have duly filed both his verified statement
setting forth any defense (as enumerated in subdivision [c] of this section) to the imposition of
discipline by this court and his written demand for a hearing with respect to such defense, no
discipline, by way of suspension or otherwise, shall be imposed without affording the attorney an
opportunity to have a hearing.
(e) Any attorney to whom this Part shall apply who has been disciplined in a foreign jurisdiction
shall promptly advise this court of such discipline.
* Section 691.4.* Appointment of grievance committees; commencement of investigation of
attorney misconduct; complaints; procedure.
1. (a) This court shall appoint three grievance committees for the Second Judicial Department.

One of these grievance committees shall be charged with the duty and power to investigate and
prosecute matters arising in or concerning attorneys practicing, or currently residing or having
resided in the second, eleventh, and thirteenth judicial districts at the time of their admission to
practice by the Appellate Division; another shall have the duty and power to investigate and
prosecute matters arising in or concerning attorneys practicing, or currently residing or having
resided in the ninth judicial district at the time of their admission to practice by the Appellate
Division; and the third shall have the duty and power to investigate and prosecute matters arising
in or concerning attorneys practicing, or currently residing or having resided in the tenth judicial
district at the time of their admission to practice by the Appellate Division. These committees
shall also have the power and duty to investigate and prosecute matters concerning attorneys to
whom this Part applies pursuant to section 691.1 of this Part.
(b)
(1) Each grievance committee shall consist of 19 members and a chairman, all of whom shall be
appointed by this court and 16 of whom shall be attorneys. The chairman shall have the power to
appoint an acting chairman from among the members of the grievance committee. Appointments
may be made from lists of prospective members submitted by the following county bar
associations within the second judicial department: Brooklyn Bar Association, Dutchess County
Bar Association, Bar Association of Nassau County, New York, Inc., Orange County Bar
Association, Putnam County Bar Association, Queens County Bar Association, Richmond
County Bar Association, Rockland County Bar Association, Inc., Suffolk County Bar
Association and Westchester County Bar Association. This court shall, in consultation with the
committees, appoint a chief counsel to each such grievance committee and such assistant counsel
and supporting staff as it deems necessary.
(2) Five persons shall be appointed to each such committee for a term of one year, five persons
for a term of two years, five persons for a term of three years and five persons for a term of four
years. Thereafter, yearly appointments of five persons shall be made to each such committee for
a term of four years. No person who has served two consecutive terms shall be eligible for
reappointment until the passage of one year from the expiration of his second such term. The
person appointed chairman shall serve as chairman for a term of two years and shall be eligible
for reappointment as chairman for not more than one additional term of two years.
(3) The members of the joint bar association grievance committees as volunteers are expressly
authorized to participate in a State-sponsored volunteer program within the meaning of
subdivision 1 of section 17 of the Public Officers Law.
(c) Investigation of professional misconduct may be commenced upon receipt of a specific
complaint by this court or by any such committee, or such investigation may be commenced sua
sponte by this court or such a committee. Complaints must be in writing and signed by the
complainant but need not be verified. Complainants shall be notified by the committee of actions
taken by it with respect thereto.
(d) Each grievance committee shall have the power to appoint its members to subcommittees of
not less than three members, two of whom shall constitute a quorum and shall have power to act.
At least two members of a subcommittee shall be attorneys. The chairman of the committee shall
designate a member of the subcommittee to act as its chairman. Such subcommittees may hold
hearings as hereinafter authorized.

(e) Upon receipt or initiation of a specific complaint of professional misconduct, any such
committee may, after preliminary investigation and upon a majority vote of the full committee:
(1) dismiss the complaint and so advise the complainant and the attorney;
(2) conclude the matter by issuing a letter of caution to the attorney and by appropriately
advising the complainant of such action;
(3) conclude the matter by privately admonishing the attorney, which admonition shall clearly
indicate the improper conduct found and the rule governing the conduct of attorneys which has
been violated, and by appropriately advising the complainant of such action;
(4) serve written charges upon the attorney and hold a hearing on the matter as set forth in
subdivision (f) of this section;
(5) forthwith recommend to this court the institution of a disciplinary proceeding where the
public interest demands prompt action and where the available facts show probable cause for
such action.
(f) Except as otherwise provided for in paragraph (5) of subdivision (e) of this section, if, after
preliminary investigation, the committee shall deem a matter of sufficient importance, written
charges predicated thereon, plainly stating the matter or matters charged, together with a notice
of not less than 20 days, shall be served upon the person concerned, either personally, by
certified mail, or in such other manner as the committee may direct. The person so served shall
file a written answer at the time and place designated in the notice and the committee or a
subcommittee shall proceed to hold a hearing of the case. The person concerned (hereinafter
referred to as the respondent) may be represented and assisted by counsel. The committee or
subcommittee shall decide all questions of evidence. Stenographic minutes of the hearing shall
be kept.
(g) Whenever in the course of a hearing evidence is presented upon which another charge or
charges against the respondent might be made, it shall not be necessary for the committee to
prepare and serve an additional charge or charges on the respondent, but the committee or the
subcommittee may, after reasonable notice to the respondent and an opportunity to answer and
be heard, proceed to the consideration of such additional charge or charges as if the same had
been made and served at the time of the service of the original charge or charges.
(h) If the hearing was held before a subcommittee, it shall make findings of fact and report those
findings to the committee. Upon the completion of a hearing, the committee shall promptly meet
and either dismiss or sustain the charges and, as to any charges sustained, shall either issue a
letter of caution, admonish the respondent, or recommend that probable cause exists for the filing
of disciplinary charges against the respondent in this court. A letter of caution may also be issued
where the charges have been dismissed. The approval of a recommendation of the filing of
disciplinary charges in this court shall be by a majority vote of the full committee.
(i) In the event that a minority of the committee disagrees with a final determination, such
minority report shall be filed with this court along with any majority report and the written report
of the subcommittee. Upon such filing, the committee shall await the determination of this court
before otherwise disposing of the matter.

(j) Unless otherwise provided for by this court, all proceedings conducted by a grievance
committee shall be sealed and be deemed private and confidential.
(k) Disciplinary proceedings shall be granted a preference by this court.
(l)
(1) An attorney who is the subject of an investigation, or of charges by a grievance committee of
professional misconduct, or who is the subject of a disciplinary proceeding pending in this court
against whom a petition has been filed pursuant to this section, or upon whom a notice has been
served pursuant to section 691.3(b) of this Part, may be suspended from the practice of law,
pending consideration of the charges against the attorney, upon a finding that the attorney is
guilty of professional misconduct immediately threatening the public interest. Such a finding
shall be based upon:
(i) the attorney's default in responding to the petition or notice, or the attorney's failure to submit
a written answer to pending charges of professional misconduct or the attorney's failure to
submit a written answer to a complaint of professional misconduct within 10 days of receipt of a
demand for such an answer by the grievance committee, served either personally or by certified
mail upon the attorney or the attorney' s failure to comply with any of the lawful demand of this
court or the grievance committee made in connection with any investigation, hearing, or
disciplinary proceeding; or
(ii) a substantial admission under oath that the attorney has committed an act or acts of
professional misconduct; or
(iii) other uncontroverted evidence of professional misconduct.
(2) The suspension shall be made upon the application of the grievance committee to this court,
after notice of such application has been given to the attorney pursuant to subdivision 6 of
section 90 of the Judiciary Law. The court shall briefly state its reasons for its order of
suspension which shall be effective immediately and until such time as the disciplinary matters
before the committee have been concluded, and until further order of this court.
(m) Diversion program.
(1) If during the course of an investigation, the consideration of charges by a grievance
committee, or the course of a formal disciplinary proceeding, it appears that the attorney whose
conduct is the subject thereof is or may be suffering from alcoholism or other substance abuse or
dependency, the court may upon application of the attorney or committee, or on its own motion,
stay the investigation, charges, or proceeding and direct the attorney to complete a monitoring
program sponsored by a lawyers' assistance program approved by the court. In determining
whether to divert an attorney to a monitoring program, the court shall consider:
(i) whether the alleged misconduct occurred during a time period when the attorney suffered
from alcohol or other substance abuse or dependency;
(ii) whether the alleged misconduct is related to such alcohol or other substance abuse or
dependency;

(iii) the seriousness of the alleged misconduct; and
(iv) whether diversion is in the best interest of the public, the legal profession, and the attorney.
(2) Upon submission of written proof of successful completion of the monitoring program, the
court may direct the discontinuance or resumption of the investigation, charges, or proceeding,
or take other appropriate action.
(3) In the event the attorney is not accepted into or fails to successfully complete the monitoring
program as ordered by the court, or the attorney commits additional misconduct after diversion is
directed pursuant to this subdivision, the court may, upon notice to the attorney affording him or
her the opportunity to be heard, rescind the order diverting the attorney to the monitoring
program and reinstate the investigation, charges, or proceeding, or take other appropriate action.
(4) Any costs associated with the attorney's participation in a monitoring program pursuant to
this subdivision shall be paid by the attorney.
(n) Medical and psychological evidence. Whenever an attorney who is the subject of charges of
professional misconduct and a hearing before a grievance committee or is the subject of a
disciplinary proceeding pending in this court intends to offer medical or psychological evidence
at a hearing in mitigation of the charges, he or she shall give written notice to counsel for the
committee of the intention to do so not later than 20 days before the scheduled date of the
hearing. Said notice shall be accompanied by:
(1) a duly executed and acknowledged written authorization permitting counsel for the
committee to obtain and make copies of the records of the treating physician, psychiatrist,
psychologist, or other such health care professionals regarding the attorney's physical or mental
condition at issue; and
(2) a copy of the written reports, if any, of the health care professionals who the attorney
proposes to call as witnesses.
(o) Disqualification from representation. No former staff counsel to a grievance committee or
former member of such a committee may accept a retainer or otherwise represent an attorney
who is the subject of an investigation, or of charges by a grievance committee of professional
misconduct, or of a disciplinary proceeding in this court, if such investigation, charges, and/or
proceeding were pending before such committee during the term of service of that former staff
counsel or committee member. No former special referee appointed to hear and report on the
issues raised in a formal disciplinary proceeding may accept a retainer or otherwise represent an
attorney who is the subject of an investigation, or of charges by a grievance committee of
professional misconduct, or of a disciplinary proceeding in this judicial department, until the
expiration of two years from the date of the submission of his or her final report.
* Section 691.5.* Investigation of professional misconduct on the part of an attorney; subpoenas
and examination of witnesses under oath.

1. (a) Upon application by the chairman or acting chairman of any such committee, or upon
application by counsel to such committee, disclosing that such committee is conducting an
investigation of professional misconduct on the part of an attorney, or upon application by an
attorney under such investigation, the clerk of this court may issue subpoenas, in the name of the
presiding justice, for the attendance of witnesses and the production of books and papers before
such committee or such counsel, or any subcommittee thereof designated in such application, at
a time and place therein specified.
(b) Any such committee or a subcommittee thereof is empowered to take and cause to be
transcribed the evidence of witnesses who may be sworn by any person authorized by law to
administer oaths.
* Section 691.6.* Reprimand; admonition; letter of caution; confidentiality.
1. (a) The chairman or acting chairman of any such committee may, after investigation and upon
a majority vote of the full committee, issue a reprimand or an admonition or a letter of caution in
those cases in which professional misconduct, not warranting proceedings before this court, is
found. A reprimand is discipline imposed after a hearing. An admonition is discipline imposed
without a hearing. A letter of caution may issue when it is believed that the attorney acted in a
manner which, while not constituting clear professional misconduct, involved behavior requiring
comment. In cases in which an admonition or a letter of caution is issued, the attorney to whom
such admonition or letter of caution is directed may, within 30 days after the issuance of the
admonition or letter of caution, request a hearing before the committee or a subcommittee
thereof, and after such hearing, the committee shall take such steps as it deems advisable. In
cases in which a reprimand is issued, the attorney to whom such reprimand is issued, may within
30 days of the issuance of the reprimand, petition this court to vacate the reprimand. Upon such
petition, this court may consider the entire record and may vacate the reprimand or impose such
other discipline as the record may warrant.
(b) A copy of any admonition or letter of caution given pursuant to this section shall be filed
with this court.
(c) A confidential record of the proceedings resulting in such admonition or letter of caution
shall be permanently maintained by such committee (except that the complainant shall be
notified of any reprimand or admonition or letter of caution which has become final and is not
subject to further review) and may be considered in determining the extent of discipline to be
imposed in the event other charges of misconduct are brought against the attorney subsequently.
(d) The provisions for confidentiality contained in this or any other section of this Part are not
intended to proscribe the free interchange of information among the committees.
* Section 691.7.* Attorneys convicted of serious crimes; record of conviction conclusive evidence.
1. (a) Upon the filing with this court of a certificate that an attorney has been convicted of a

serious crime as hereinafter defined in a court of record of any state, territory or district,
including this State, this court shall cause formal charges to be made and served upon the
respondent and shall enter an order immediately referring the matter to a referee, justice or judge
appointed by this court to conduct forthwith disciplinary proceedings, whether the conviction
resulted from a plea of guilty or nolo contendere or from a verdict after trial or otherwise, and
regardless of the pendency of an appeal.
(b) The term serious crime shall include any felony, not resulting in automatic disbarment under
the provisions of subdivision (4) of section 90 of the Judiciary Law, and any lesser crime a
necessary element of which, as determined by the statutory or common law definition of such
crime, involves interference with the administration of justice, criminal contempt of court, false
swearing, misrepresentation, fraud, willful failure to file income tax returns, deceit, bribery,
extortion, misappropriation, theft, an attempt or a conspiracy or solicitation of another to commit
a serious crime or a crime involving moral turpitude.
(c) A certificate of the conviction of an attorney for any crime shall be conclusive evidence of
his guilt of that crime in any disciplinary proceeding instituted against him based on the
conviction, and the attorney may not offer evidence inconsistent with the essential elements of
the crime for which he was convicted as determined by the statute defining the crime.
(d) Upon the filing with the court of a certificate that an attorney has been convicted of a crime
not constituting a serious crime as hereinbefore defined in a court of record in any state, territory
or district, including this State, this court shall either refer the matter to a committee appointed
pursuant to section 691.4(a) of this Part for whatever action may be appropriate, or cause formal
charges to be made and served upon the respondent and enter an order immediately referring the
matter to a referee, justice or judge appointed by this court to conduct forthwith disciplinary
proceedings, whether the conviction resulted from a plea of guilty or nolo contendere or from a
verdict after trial or otherwise, and regardless of the pendency of an appeal.
(e) The clerk of any court within the judicial department in which an attorney admitted to
practice in this State is convicted of a crime shall within five days of said conviction forward a
certificate thereof to the clerk of this court and to the clerk of the Appellate Division of the
Supreme Court in the judicial department in which said person was admitted to practice.
(f) Any such committee, upon receiving information that an attorney to whom these rules shall
apply pursuant to section 691.1 of this Part, has been convicted of a crime in a court of record of
any state, territory or district, shall determine whether the clerk of the court where the conviction
occurred has forwarded a certificate of the conviction to this court. If the certificate has not been
forwarded by the clerk, such committee shall obtain a certificate of the conviction and forward it
to this court.
* Section 691.8.* Effect of restitution on disciplinary proceedings.
1. Restitution made by an attorney or on his behalf to a client for funds converted, or to
reimburse him for losses suffered as a result of the attorney's wrongdoing, shall not be a bar to
the commencement or continuance of disciplinary proceedings.

* Section 691.9.* Resignation of attorneys under investigation.
1. (a) An attorney who is the subject of an investigation into allegations of misconduct may
tender his resignation by submitting to the appropriate committee appointed pursuant to section
691.4(a) of this Part an affidavit stating that he intends to resign and that:
(1) his resignation is freely and voluntarily rendered; he is not being subjected to coercion or
duress; and he is fully aware of the implications of submitting his resignation;
(2) he is aware that there is pending an investigation into allegations that he has been guilty of
misconduct, the nature of which shall be specifically set forth; and
(3) he acknowledges that if charges were predicated upon the misconduct under investigation, he
could not successfully defend himself on the merits against such charges.
(b) Upon receipt of the required affidavit, such committee shall file it with this court, which may
enter an order either disbarring him or striking his name from the roll of attorneys.
* Section 691.10.* Conduct of disbarred, suspended or resigned attorneys; abandonment of
practice by attorney.
1. (a) Compliance with Judiciary Law. Disbarred, suspended or resigned attorneys-at-law shall
comply fully and completely with the letter and spirit of sections 478, 479, 484 and 486 of the
Judiciary Law relating to practicing as attorneys-at-law without being admitted and registered,
and soliciting of business on behalf of an attorney-at-law and the practice of law by an attorney
who has been disbarred, suspended or convicted of a felony.
(b) Compensation. A disbarred, suspended or resigned attorney may not share in any fee for legal
services performed by another attorney during the period of his removal from the bar. A
disbarred, suspended or resigned attorney may be compensated on a quantum meruit basis for
legal services rendered and disbursements incurred by him prior to the effective date of the
disbarment or suspension order or of his resignation. The amount and manner of payment of
such compensation and recoverable disbursements shall be fixed by the court on the application
of either the disbarred, suspended or resigned attorney or the new attorney, on notice to the other
as well as on notice to the client. Such applications shall be made at special term in the court
wherein the action is pending or at special term in the Supreme Court in the county wherein the
moving attorney maintains his office if an action has not been commenced. In no event shall the
combined legal fees exceed the amount the client would have been required to pay had no
substitution of attorneys been required.
(c) Notice to clients not involved in litigation. A disbarred, suspended or resigned attorney shall
promptly notify, by registered or certified mail, return receipt requested, all clients being
represented in pending matters, other than litigated or administrative matters or proceedings
pending in any court or agency, of his disbarment, suspension or resignation and his consequent
inability to act as an attorney after the effective date of his disbarment, suspension or resignation
and shall advise said clients to seek legal advice elsewhere.

(d) Notice to clients involved in litigation.
(1) A disbarred, suspended or resigned attorney shall promptly notify, by registered or certified
mail, return receipt requested, each of his clients who is involved in litigated matters or
administrative proceedings, and the attorney or attorneys for each adverse party in such matter or
proceeding, of his disbarment, suspension or resignation and consequent inability to act as an
attorney after the effective date of his disbarment, suspension or resignation. The notice to be
given to the client shall advise of the prompt substitution of another attorney or attorneys in his
place.
(2) In the event the client does not obtain substitute counsel before the effective date of the
disbarment, suspension or resignation, it shall be the responsibility of the disbarred, suspended
or resigned attorney to move pro se in the court in which the action is pending, or before the
body in which an administrative proceeding is pending, for leave to withdraw from the action or
proceeding.
(3) The notice given to the attorney or attorneys for an adverse party shall state the place of
residence of the client of the disbarred, suspended or resigned attorney. In addition, notice shall
be given in like manner to the Office of Court Administration of the State of New York in each
case in which a retainer statement has been filed.
(e) Conduct after entry of order. The disbarred, suspended or resigned attorney, after entry of the
disbarment or suspension order or after entry of the order accepting the resignation, shall not
accept any new retainer or engage in any new case or legal matter of any nature as attorney for
another. However, during the period between the entry date of the order and its effective date he
may wind up and complete, on behalf of any client, all matters which were pending on the entry
date.
(f) Filing proof of compliance and attorney's address. Within 10 days after the effective date of
the disbarment or suspension order or the order accepting the resignation, the disbarred,
suspended or resigned attorney shall file with the clerk of the Appellate Division for the Second
Judicial Department an affidavit showing:
(1) that he has fully complied with the provisions of the order and with these rules; and
(2) that he has served a copy of such affidavit upon the petitioner or moving party.
Such affidavit shall also set forth the residence or other address of the disbarred, suspended or
resigned attorney where communications may be directed to him.
(g) Appointment of attorney to protect clients' interests and interests of disbarred, suspended or
resigned attorney. Whenever it shall be brought to the court's attention that a disbarred,
suspended or resigned attorney shall have failed or may fail to comply with the provisions of
subdivision (c), (d) or (f) of this section, this court, upon such notice to such attorney as this
court may direct, may appoint an attorney or attorneys to inventory the files of the disbarred,
suspended or resigned attorney and to take such action as seems indicated to protect the interests
of his clients and for the protection of the interests of the disbarred, suspended or resigned
attorney.

(h) Disclosure of information. Any attorney so appointed by this court shall not be permitted to
disclose any information contained in any file so inventoried without the consent of the client to
whom such file relates except as necessary to carry out the order of this court which appointed
the attorney to make such inventory.
(i) Fixation of compensation. This court may fix the compensation to be paid to any attorney
appointed by it under this section. The compensation may be directed by this court to be paid as
an incident to the costs of the proceeding in which the charges are incurred and shall be charged
in accordance with law.
(j) Required records. A disbarred, suspended or resigned attorney shall keep and maintain
records of the various steps taken by him under this Part so that, upon any subsequent
proceeding instituted by or against him, proof of compliance with this Part and with the
disbarment or suspension order or with the order accepting the resignation will be available.
(k) Abandonment of practice by attorney. When, in the opinion of this court, an attorney has
abandoned his practice, this court, upon such notice to such attorney as it may direct, may
appoint the chief counsel of the appropriate joint bar association grievance committee, or an
individual attorney, to take custody and inventory the files of such attorney and to take such
action as seems indicated to protect the interests of his clients.
* Section 691.11.* Reinstatement following suspension, disbarment, or striking of name from
roll of attorneys.
1. (a) Timing of application. No attorney disbarred after a hearing or on consent, or whose name
has been stricken from the roll of attorneys pursuant to subdivision 4 of section 90 of the
Judiciary Law or section 691.9 of this Part may apply for reinstatement until the expiration of at
least seven years from the effective date of the disbarment or removal. An attorney suspended
under the provisions of this Part shall be entitled to apply for reinstatement after such an interval
as this court may direct in the order of suspension or any modification thereof.
(b) Form and notice of application. An application for reinstatement shall be made in the form of
a motion in accordance with instructions specified by administrative order of the court. The
instructions shall be available in the office of the clerk of the court and on the court's internet
site. The motion for reinstatement shall be made upon notice to the appropriate grievance
committee and the Lawyers' Fund for Client Protection, which may submit papers in opposition
or in relation thereto.
(c) Required showing. An application for reinstatement may be granted by the court only upon a
showing:
(1) by clear and convincing evidence that he has fully complied with the provisions of the order
disbarring or suspending him or her, or striking his or name from the roll of attorneys, and that
he or she possesses the character and general fitness to practice law; and
(2) If the applicant was disbarred or suspended from the practice of law for more than one year,
that:

(i) subsequent to the entry of such order, he or she attained a passing score on the Multistate
Professional Responsibility Examination described in section 520.9(a) of the rules of the Court
of Appeals for the admission of attorneys and counselors-at-law, the passing score thereon being
that determined by the New York State Board of Law Examiners pursuant to section 520.9(c) of
such rules; and
(ii) he or she has successfully completed one credit hour of continuing legal education accredited
in accordance with Part 1500 of this Title for each month of disbarment or suspension up to a
maximum of 24 credits. The continuing legal education required by this subparagraph shall be
completed during the period of disbarment or suspension and within the two years preceding
reinstatement. Compliance with this subparagraph may, upon request of the applicant, be
deferred pending notification that the court has conditionally granted the application for
reinstatement subject to the completion of required continuing legal education; or,
(3) if the applicant was suspended from the practice of law for one year, that during the period of
suspension:
(i) he or she has successfully completed 18 credit hours of continuing legal education accredited
in accordance with Part 1500 of this Title, six credit hours of which were in the area of ethics
and professionalism as defined in section 1500.2(c) of this Title; or
(ii) he or she has successfully completed 12 credit hours of continuing legal education accredited
in accordance with Part 1500 of this Title and has attained a passing score on the Multistate
Professional Responsibility Examination as set forth in subparagraph (2) (i) of this subdivision;
or
(4) if applicant was suspended from the practice of law for less than one year, that during the
period of suspension he or she has successfully completed one credit hour of continuing legal
education accredited in accordance with Part 1500 of this Title for each month of suspension.
(d) Character and fitness review. The court shall refer an applicant for reinstatement after a
suspension of more than one year or after a disbarment to a Committee on Character and Fitness
in this judicial department or to a referee, justice, or judge for a report before granting that
application and, in its discretion, may similarly refer an application for reinstatement after a
suspension of one year or less.
(e) Renewed motion for reinstatement. No renewed motion for reinstatement shall be accepted
for filing within one year of the entry of an order of this court denying a prior motion for such
relief, unless the order denying the prior motion provides otherwise.
(f) Expenses. The court may direct that the necessary expenses incurred in the investigation and
processing of a motion for reinstatement be paid by the applicant.
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Instructions
Application for Reinstatement to the Bar
After Disbarment or Suspension of More than One Year
An application pursuant to Judiciary Law § 90 and § 691.11 of the rules of this court for
reinstatement to the bar after disbarment or a suspension from practice of more than one year
shall comply with the following requirements:
§ 1. The application shall be made in the form of a motion.
§ 2. The moving papers shall bear the caption and the Appellate Division docket number of the
proceeding that led to the movant's disbarment or suspension.
§ 3. The motion shall be made on notice to the Departmental Grievance Committee that
prosecuted the proceeding leading to the movant's disbarment or suspension and to the Lawyers'
Fund for Client Protection.
§ 4. The motion shall be made, noticed, and filed in accordance with § 670.5 of the rules of
procedure of this court. Payment of the $45 fee required by CPLR 8022(b) shall accompany the
filing of the motion papers, unless the movant is exempt from payment thereof pursuant to CPLR
1102. Checks shall be made payable to "Clerk of the Court."
§ 5. The motion shall be supported by the affidavit or affirmation of the movant, subscribed and
sworn to or affirmed before a notary public or other person authorized to administer an oath or
affirmation.
§ 6. The supporting affidavit or affirmation shall be worded and numbered as follows:

State of New York )
County of ) ss.:

________, being duly sworn, deposes and says (or affirms under the penalty of perjury) that:
1. I hereby apply, pursuant to Judiciary Law § 90 and 22 NYCRR 691.11, for reinstatement as an
attorney and counselor-at-law licensed to practice in all of the courts of that State of New York.
2. My full name is ________. The name under which I was admitted to the practice of law is
________. My name was changed on the Roll of Attorneys and Counselors-at-Law to ________
by reason of (marriage, divorce or annulment, or a court order legally changing the movant's
name). I have also been known by the following names:
3. I was born on (date) in (city, state, country).
4. I currently reside at (street, town or city, state, and zip code).

5. The telephone numbers at which I can be contacted are:
Home ________
Work ________
Mobile ________.
6. The e-mail address at which I can be contacted is ________.
7. I was admitted to the New York State Bar on (date) in the ________ Judicial Department.
8. By opinion and order of this court dated (date), I was (suspended for ________
years/disbarred) from the practice of law. My use of the term "discipline" hereinafter refers to
the sanction imposed by this court in the foregoing opinion and order.
A copy of the opinion and order imposing discipline is attached as exhibit A hereto.

9. Other than the location specified in paragraph 4 hereof, I have resided at the following
addresses since the effective date of discipline (in reverse chronological order state the
approximate dates of residence, street, town or city, state, and zip code):
10. The discipline imposed upon me was predicated upon, or arose out of, my misappropriation
or misuse of the real or personal property of others, or the failure to return legal fees received but
unearned by me. I have made full restitution to the owners of the property or the clients in
question, and if any part of a loss occasioned by my conduct was the subject of an award by the
Lawyers' Fund for Client Protection pursuant to 22 NYCRR Part 7200, I have made full
restitution to the Fund, except as follows:
A statement listing each property, its dollar value, the name of the true owner, and the extent to
which I have made or have yet to make restitution is attached as exhibit ________ hereto.
11. I have also been admitted to practice in the following jurisdiction:
Certificates of Good Standing, issued within the 30 days preceding the execution of this affidavit
(or affirmation) by all such jurisdictions, except those in which I have not been reinstated as set
forth in paragraph 12 hereof, are attached as exhibit ________ hereto.
12. Since the imposition of discipline, I have also been the subject of professional discipline in
the following other jurisdictions (state the jurisdiction, the date, the nature of the discipline
imposed, and whether or not you have been reinstated to practice and are now good standing in
such jurisdiction):
A copy of each order or judgment imposing such discipline is attached as exhibit ________
hereto. A copy of each order or judgment reinstating me to practice is attached as exhibit
________ hereto.
13. On the effective date of discipline, the following matters, which were not the basis of this
court's opinion and order, were pending against me before any grievance committee in the State

of New York (state the nature of the complaint, the disciplinary authority before which it was
pending, and the disposition thereof):
14. From the date of my admission to the New York State Bar until the present, the following
other disciplinary sanctions have been imposed upon me due to my misconduct as an attorney, in
this or any other jurisdiction (state the jurisdiction, the nature of the misconduct, the date, and
the nature of the discipline imposed):
15. Since the imposition of discipline, I have engaged in the practice of law in the following
other jurisdictions and in the following manner:
16. Since the imposition of discipline, I have engaged in the following employment or have been
engaged in the following businesses (in ascending chronological order, state the dates so
engaged, and the name and address of the employer or business):
A letter from each such employer, attesting to my employment history, is attached as exhibit
________ hereto, except ________, the absence of which is explained as follows:
17. At the time discipline was imposed, I took the following affirmative steps to comply with the
order imposing discipline and with 22 NYCRR 691.10:
18. Pursuant to 22 NYCRR 691.10(f), I filed an affidavit of compliance on (date).
A copy of that affidavit of compliance is attached as exhibit ________ hereto.
- or I failed to file an affidavit of compliance as required by 22 NYCRR 691.10(f) for the following
reasons(s).
19. Since the imposition of discipline, I or a corporation or an entity of which I am or was a
principal, have or has been involved in the following lawsuits, either as a party, witness, or
counsel to a party, to the extent indicated (state the title of the suit, the court in which it is or was
pending, the index number, the nature of the suit, and the capacity [plaintiff, defendant, counsel,
etc.] in which the movant is or was involved):
20. There presently exist(s) the following unsatisfied judgment(s) against me and/or any
corporation or entity of which I am or was a principal (state the name and address of the
judgment creditor, the court which rendered the judgment, the date and amount of the judgment,
the nature of the claim on which it was based, and the amount thereof remaining unpaid):
21. Since the imposition of discipline, I have defaulted in the performance or discharge of an
obligation or duty imposed upon my by the following courts, and/or governmental or
administrative agencies (state the nature of the obligation or duty, the court or agency by which
it was imposed, the date performance was due, and the reason for the default).
22. Other than the judgments set forth in paragraph 20 hereof, I have incurred the following
debts with a balance over $500 that are presently overdue by at least 60 days (state the name and
address of each creditor, the nature of the debt, the original amount of the indebtedness and date
incurred, the due date, and the balance due):

23. I or any firm, corporation, or business entity in which I have or had an ownership interest
filed a petition in bankruptcy on (date) to (court).
Copies of any bankruptcy petitions, schedules, and or discharge orders are attached as exhibit
________ hereto.
24. Since the imposition of discipline, I have filed all required Federal, state, and local income
tax returns when due or have received an extension to file the same, except as follows:
Copies of all such returns are attached as exhibit ________ hereto.
25. Since the imposition of discipline, I have applied for the following licenses that required
proof of good character (state the nature of the license, the name of the licensing authority, the
date of the application, and the result thereof):
26. Since may admission to the New York State Bar, I have had the following licenses
suspended or revoked (state the nature of the license, the name of the licensing authority, the
date and reason for the action, and whether the license was revoked or suspended):
27. Since the imposition of discipline, I have been arrested, charged with, indicated, convicted,
tried, and/or entered a plea of guilty to the following felonies, misdemeanors, violations, and/or
traffic infractions (state the court, the offense charged, and date and nature of disposition):
28. Since my admission to the Bar, I have been the subject of the following governmental
investigation(s) (state the name of the investigating agency and the nature and date of the
investigation):
29. Since the imposition of discipline, I have suffered from or have been treated for a mental or
emotional disorder, alcoholism and/or substance abuse or dependency (state the date or dates of
each instance, the name of any health professional or institution consulted or affording treatment,
and the circumstances):
30. Since the imposition of discipline, I have complied with the requirements of 22 NYCRR
691.11(c)(2) by attaining a passing score on the Multistate Professional Responsibility
Examination (MPRE) and, within the two years preceding this application for reinstatement,
successfully completing one credit hour of continuing legal education (CLE) accredited in
accordance with 22 NYCRR Part 1500 for each month of suspension or disbarment up to a
maximum of 24 credits.
Proof of passage of the MPRE and certificates attesting to my completion of the required CLE
are attached as exhibit ________ hereto.
-orSince the imposition of discipline, I have complied with the requirements of 22 NYCRR
691.11(c)(2) to the extent of attaining a passing score on the Multistate Professional
Responsibility Examination (MPRE). However I have not complied with the requirement that,
within the two years preceding this application for reinstatement, I successfully complete 24
credit hours of continuing legal education (CLE) accredited in accordance with 22 NYCRR Part

1500. For the following reasons, I hereby request that the court conditionally approve this
application subject to the completion of the CLE requirement before reinstatement to the bar:
Proof of passage of the MPRE is attached as exhibit ________ hereto.
31. Within the 30 days preceding the execution of this affidavit (affirmation), I have read the
Rules of Professional Conduct rules set forth in 22 NYCRR Part 1200 of the joint rules of the
Appellate Divisions and I have read 22 NYCRR Part 691 of the rules of this court. I am familiar
with the provisions of the Rules of Professional Conduct. If reinstated to the practice of law, I
will conform my conduct to those rules.
32. Other than the passage of time and the absence of additional acts of misconduct, the
following facts establish that I possess the requisite character and general fitness to be reinstated
as an attorney and counselor-at-law:
33. The following facts, not heretofore disclosed to this court, are relevant to this application and
might tend to influence the court to look less favorably upon reinstating me to the practice of
law:
34. I understand that the court may take such investigative steps as it deems appropriate to
evaluate my character and fitness for reinstatement to the Bar. I will fully cooperate with any
request for additional information and make myself available to answer questions under oath or
affirmation, as required.
WHEREFORE, I request that the court grant this application for my reinstatement as an attorney
and counselor-at-law licensed to practice in all of the courts of the State of New York.
Dated: (city or town, state)
________ ________, 200________
________
Subscribed to and sworn to before me
this ________ day of ________, 200________
________
Notary Public
§ 7. In completing the supporting affidavit or affirmation, the movant should not omit
inapplicable passages. If an entire paragraph is inapplicable, the appropriate answer is "Not
Applicable." If portions of the paragraph are inapplicable, the movant may so indicate by the use
of strikethrough characters as in the following example:
2. My full name is ________. The name under which I was admitted to the practice of law is
________. bdelMy name was changed on the Roll of Attorneys and Counselors at Law to by
reason of (marriage, divorce or annulment, or a court order legally changing the movant's
name).edel I have also been known by the following names:

§ 8. The application may be supplemented by the affidavits or affirmations of counsel and
character witnesses, and with additional appropriate exhibits.
§ 9. Place the moving papers in the following order:
a. The notice of motion or order to show cause;
b. The applicant's form affidavit or affirmation;
c. The exhibits supporting that form affidavit or affirmation;
d. Any additional supporting affidavits or affirmations and exhibits thereto; and
e. An affidavit of service of the moving papers upon the appropriate Departmental Grievance
Committee and the Lawyer's Fund for Client Protection.
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Application for Reinstatement to the Bar
After Suspension of One Year or Less
An application pursuant to Judiciary Law § 90 and § 691.11 of the rules of this court for
reinstatement to the bar after a suspension from practice of one year or less shall comply with the
following requirements:
§ 1. The application shall be made in the form of a motion.
§ 2. The moving papers shall bear the caption and the Appellate Division docket number of the
proceeding that led to the movant's suspension.
§ 3. The motion shall be made on notice to the Departmental Grievance Committee that
prosecuted the proceeding leading to the movant's suspension and to the Lawyers' Fund for
Client Protection.
§ 4. The motion shall be made, noticed, and filed in accordance with § 670.5 of the rules of
procedure of this court. Payment of the $45 fee required by CPLR 8022(b) shall accompany the
filing of the motion papers, unless the movant is exempt from payment thereof pursuant to CPLR
1102. Checks shall be made payable to "Clerk of the Court."
§ 5. The motion shall be supported by the affidavit or affirmation of the movant, subscribed and
sworn to or affirmed before a notary public or other person authorized to administer an oath or
affirmation.
§ 6. The supporting affidavit or affirmation shall be worded and numbered as follows:

State of New York )
County of ) ss.:

________, being duly sworn, deposes and says (or affirms under the penalty of perjury) that:
1. I hereby apply, pursuant to Judiciary Law § 90 and 22 NYCRR 691.11, for reinstatement as an
attorney and counselor-at-law licensed to practice in all of the courts of the State of New York.
2. My full name is ________. The name under which I was admitted to the practice of law is
________. My name was changed on the Roll of Attorneys and Counselors-at-Law to ________
by reason of (marriage, divorce or annulment, or a court order legally changing the movant's
name). I have also been known by the following names:
3. I was born on (date) in (city, state, country).
4. I currently reside at (street, town or city, state, and zip code).
5. The telephone numbers at which I can be contacted are:
Home ________
Work ________
Mobile ________.
6. The e-mail address at which I can be contacted is ________.
7. I was admitted to the New York State Bar on (date) in the ________ Judicial Department.
8. By opinion and order of this court dated (date), I was suspended from the practice of law for a
period of (________ months/one year). My use of the term "discipline" hereinafter refers to the
sanction imposed by this court in the foregoing opinion and order.
A copy of the opinion and order imposing discipline is attached as exhibit A hereto.
9. Other than the location specified in paragraph 4 hereof, I have resided at the following
addresses since the effective date of discipline (in reverse chronological order state the
approximate dates of residence, street, town or city, state, and zip code):
10. I have also been admitted to practice in the following jurisdiction:
Certificates of Good Standing, issued within the 30 days preceding the execution of this affidavit
(or affirmation) by all such jurisdictions, except those in which I have not been reinstated as set
forth in paragraph 11 hereof, are attached as exhibit ________ hereto.
11. Since the imposition of discipline, I have also been the subject of professional discipline in

the following other jurisdictions (state the jurisdiction, the date, the nature of the discipline
imposed, and whether or not you have been reinstated to practice and are now in good standing
in such jurisdiction):
A copy of each order or judgement imposing such discipline is attached as exhibit ________
hereto. A copy of each order or judgment reinstating me to practice is attached as exhibit
________ hereto.
12. On the effective date of discipline, the following matters, which were not the basis of this
court's opinion and order, were pending against me before any grievance committee in the State
of New York (state the nature of the complaint, the disciplinary authority before which it was
pending, and the disposition thereof):
13. From the date of my admission to the New York State Bar until the present, the following
other disciplinary sanctions have been imposed upon me due to my misconduct as an attorney, in
this or any other jurisdiction (state the jurisdiction, the nature of the misconduct, the date, and
the nature of the discipline imposed):
14. Since the imposition of discipline, I have engaged in the practice of law in the following
other jurisdictions and in the following manner:
15. Since the imposition of discipline, I have engaged in the following employment or have been
engaged in the following businesses (in ascending chronological order, state the dates so
engaged, and the name and address of the employer or business):
16. At the time discipline was imposed, I took the following affirmative steps to comply with the
order imposing discipline and with 22 NYCRR 691.10:
17. Pursuant to 22 NYCRR 691.10(f), I filed an affidavit of compliance on (date).
A copy of that affidavit of compliance is attached as exhibit ________ hereto.
- or I failed to filed an affidavit of compliance as required by 22 NYCRR 691.10(f) for the following
reasons(s):
18. There are no unsatisfied judgments against me and/or any corporation or entity of which I am
or was a principal, nor have I defaulted in the performance or discharge of an obligation or duty
imposed upon me by a court, governmental, or administrative agency, except as follows:
19. Other than the judgments set forth in paragraph 18 hereof, I have incurred the following
debts with a balance over $500 that are presently overdue by at least 60 days (state the name and
address of each creditor, the nature of the debt the original amount of the indebtedness and date
incurred, the due date, and the balance due):
20. Since the imposition of discipline, I have filed all required Federal, state, and local income
tax returns when due or have received an extension to file the same, except as follows:

Copies of all such returns are attached as exhibit ________ hereto.
21. Since the imposition of discipline, I have had the following licenses suspended or revoked
(state the nature of the license, the name of the licensing authority, the date and reason for the
action, and whether the license was revoked or suspended):
22. Since the imposition of discipline, I have been arrested, charged with, indicted, convicted,
tried, and/or entered a plea of guilty to the following felonies, misdemeanors, violations, and/or
traffic infractions (state the court, the offense charged, and date and nature of disposition):
23. Since the imposition of discipline, I have suffered from or have been treated for a mental or
emotional disorder, alcoholism and/or substance abuse or dependency (state the date or dates of
each instance, the name of any health professional or institution consulted or affording treatment,
and the circumstances):
24. I was suspended from the practice of law for less than one year, and since the imposition of
discipline I have complied with the requirements of 22 NYCRR 691.11(c)(4) by successfully
completing one credit hour of continuing legal education (CLE) accredited in accordance with
22 NYCRR Part 1500 for each month of suspension.
Certificates attesting to my completion of the required CLE are attached as exhibit ________
hereto.
25. I was suspended from the practice of law for one year, and since the imposition of discipline
I have complied with the requirements of 22 NYCRR 691.11(c)(3) by:
successfully completing 18 credit hours of continuing legal education (CLE) accredited in
accordance with 22 NYCRR Part 1500, at least 6 of which were in the field of attorney ethics.
Certificates attesting to my completion of the required CLE are attached as exhibit ________ hereto.
- or successfully completing 12 credit hours of continuing legal education (CLE) accredited in
accordance with 22 NYCRR Part 1500 and by attaining a passing grade on the Multistate
Professional Responsibility Examination.
Certificates attesting to my completion of the required CLE and proof of passage of the MPRE
are attached as exhibit ________ hereto.
26. Within the 30 days preceding the execution of this affidavit (affirmation), I have read the
rules set forth in 22 NYCRR Part 1200 of the joint rules of the Appellate Divisions and I have
read 22 NYCRR Part 691 of the rules of this court. I am familiar with the provisions of the Rules
of Professional Conduct. If reinstated to the practice of law, I will conform my conduct to those
rules.
27. Other than the passage of time and the absence of additional acts of misconduct, the
following facts establish that I possess the requisite character and general fitness to be reinstated
as an attorney and counselor-at-law:

28. The following facts, not heretofore disclosed to this court, are relevant to this application and
might tend to influence the court to look less favorably upon reinstating me to the practice of
law:
29. I understand that the court may take such investigative steps as it deems appropriate to
evaluate my character and fitness for reinstatement to the Bar. I will fully cooperate with any
request for additional information and make myself available to answer questions under oath or
affirmation, as required.
WHEREFORE, I request that the court grant this application for my reinstatement as an attorney
and counselor-at-law licensed to practice in all of the courts of the State of New York.
Dated: (city or town, state)
________ ________, 200________
________
Subscribed to and sworn to before me
this ________ day of ________, 200________
________
Notary Public
§ 7. In completing the supporting affidavit or affirmation, the movant should not omit
inapplicable passages. If an entire paragraph is inapplicable, the appropriate answer is "Not
Applicable." If portions of the paragraph are inapplicable, the movant may so indicate by the use
of strikethrough characters as in the following example:
2. My full name is ________. The name under which I was admitted to the practice of law is
________. bdelMy name was changed on the Roll of Attorneys and Counselors at Law to by
reason of (marriage, divorce or annulment, or a court order legally changing the movant's
name).edel I have also been known by the following names:
§ 8. The application may be supplemented by the affidavits or affirmations of counsel and
character witnesses, and with additional appropriate exhibits.
§ 9. Place the moving papers in the following order:
a. The notice of motion or order to show cause;
b. The applicant's form affidavit or affirmation;
c. The exhibits supporting that form affidavit or affirmation;
d. Any additional supporting affidavits or affirmations and exhibits thereto; and
e. An affidavit of service of the moving papers upon the appropriate Departmental Grievance
Committee and the Lawyer's Fund for Client Protection.

* Section 691.11-a.* Reinstatement after voluntary resignation.
1. (a) Form and notice of application. An application for reinstatement by a person who has
voluntarily resigned from the bar of this State shall be made in the form of a motion in
accordance with instructions specified by administrative order of the court. The instructions shall
be available in the office of the clerk of the court and on the court's internet site. The motion for
reinstatement shall be made upon notice to the grievance committee in the judicial district in
which the applicant last maintained an office for the practice of law, or if none, to the grievance
committee in the judicial district in which the applicant resided when admitted to practice, which
may submit papers in opposition or in relation thereto.
(b) [Reserved]
(c) Required showing. An application for reinstatement may be granted by the court only upon
an affidavit or affirmation stating:
(1) the circumstances of the applicant's resignation from the bar and the reason for applying for
reinstatement;
(2) whether the applicant has been the subject of a disciplinary complaint or proceeding in any
other jurisdiction and the results thereof;
(3) that the applicant is in good standing at the bar of any other jurisdiction in which he or she is
admitted to practice; and
(4) that the applicant has successfully completed one credit hour of continuing legal education
accredited in accordance with Part 1500 of this Title for each month since the date of the order of
this court accepting the resignation and removing his or her name from the roll of attorneys, up
to a maximum of 24 credits.
Attached to the moving papers shall be a current certificate of good standing from each
jurisdiction in which the applicant is admitted to practice and certificates establishing
compliance with the continuing legal education requirement of paragraph (4) of this subdivision.
(d) Character and fitness review. The court may refer an application for reinstatement after a
voluntary resignation to a Committee on Character and Fitness in this judicial department or to a
referee, justice, or judge for a report before granting that application.
Supreme Court of the State of New York
Appellate Division: Second Judicial Department
Instructions
Application for Reinstatement to the Bar
After Voluntary Resignation
An application pursuant to Judiciary Law § 90 and § 691.11-a of the rules of this court for

reinstatement to the bar after a voluntary resignation shall comply with the following
requirements:
§ 1. The application shall be made in the form of a motion.
§ 2. The moving papers shall bear the caption and the Appellate Division docket number of the
order accepting the movant's voluntary resignation.
§ 3. The motion shall be made on notice to the Departmental Grievance Committee in the
judicial district in which the applicant last maintained an office for the practice of law, or if
none, to the Department Grievance Committee in the judicial district in which the applicant
resided when admitted to practice.
§ 4. The motion shall be made, noticed, and filed in accordance with § 670.5 of the rules of
procedure of this court. Payment of the $45 fee required by CPLR 8022(b) shall accompany the
filing of the motion papers, unless the movant is exempt from payment thereof pursuant to CPLR
1102. Checks shall be made payable to "Clerk of the Court."
§ 5. The motion shall be supported by the affidavit or affirmation of the movant, subscribed and
sworn to or affirmed before a notary public or other person authorized to administer an oath or
affirmation.
§ 6. The supporting affidavit or affirmation shall be worded and numbered as follows:

State of New York )
County of ) ss.:

________, being duly sworn, deposes and says (or affirms under the penalty of perjury) that:
1. I hereby apply, pursuant to Judiciary Law § 90 and 22 NYCRR 691.11, for reinstatement as an
attorney and counselor-at-law licensed to practice in all of the courts of that State of New York.
2. My full name is ________. The name under which I was admitted to the practice of law is
________. My name was changed on the Roll of Attorneys and Counselors-at-Law to ________
by reason of (marriage, divorce or annulment, or a court order legally changing the movant's
name). I have also been known by the following names:
3. I was born on (date) in (city, state, country).
4. I currently reside at (street, town or city, state, and zip code).
5. The telephone numbers at which I can be contacted are:
Home ________
Work ________

Mobile ________.
6. The e-mail address at which I can be contacted is ________.
7. I was admitted to the New York State Bar on (date) in the ________ Judicial Department.
8. By decision and order of this court dated (date), my voluntary resignation from the Bar of this
State was accepted by the court.
A copy of the decision and order accepting my voluntary resignation is attached as exhibit A
hereto.
9. I have also been admitted to practice in the following jurisdiction:
Certificates of Good Standing, issued within the 30 days preceding the execution of this affidavit
(or affirmation) by all jurisdictions in which I am admitted are attached as exhibit ________
hereto.
10. Since the effective date of my resignation, I have been the subject of complaints of
professional misconduct or of professional discipline in the following other jurisdictions (state
the jurisdiction, the date, the nature of the complaint or the discipline imposed, and whether or
not you are now in good standing in such jurisdiction):
11. Since the effective date of my resignation, I have been arrested, charged with, indicted,
convicted, tried, and/or entered a plea of guilty to the following felonies, misdemeanors,
violations, and/or traffic infractions (state the court, the offense charged, and date and nature of
disposition):
12. Since the effective date of may resignation, I have suffered from or have been treated for a
mental or emotional disorder, alcoholism and/or substance abuse or dependency (state the date or
dates of each instance, the name of any health professional or institution consulted or affording
treatment, and the circumstances):
13. Since the effective date of my resignation, I have complied with the requirements of 22
NYCRR 691.11-a(c)(4) by successfully completing one credit hour of continuing legal education
(CLE) accredited in accordance with 22 NYCRR Part 1500 for each month since the date of the
order of this court accepting the resignation and removing my name from the roll of attorneys, up
to a maximum of twenty-four credits.
Certificates attesting to my completion of the required CLE are attached as exhibit________
hereto.
14. Within the 30 days preceding the execution of this affidavit (affirmation), I have read the
rules set forth in 22 NYCRR Part 1200 of the joint rules of the Appellate Divisions and I have
read 22 NYCRR Part 691 of the rules of this court. I am familiar with the provisions of the Rules
of Professional Conduct. If reinstated to the practice of law, I will conform my conduct to those
rules.
15. I understand that the court may take such investigative steps as it deems appropriate to
evaluate my character and fitness for reinstatement to the Bar. I will fully cooperate with any

request for additional information and make myself available to answer questions under oath or
affirmation, as required.
WHEREFORE, I request that the court grant this application for my reinstatement as an attorney
and counselor-at-law licensed to practice in all of the courts of the State of New York.
Dated: (city or town, state)
________ ________, 200________
________
Subscribed to and sworn to before me
this ________ day of ________, 200________
________
Notary Public
§ 7. In completing the supporting affidavit or affirmation, the movant should not omit
inapplicable passages. If an entire paragraph is inapplicable, the appropriate answer is "Not
Applicable." If portions of the paragraph are inapplicable, the movant may so indicate by the use
of strikethrough characters as in the following example:
2. My full name is ________. The name under which I was admitted to the practice of law is
________. bdelMy name was changed on the Roll of Attorneys and Counselors at Law to by
reason of (marriage, divorce or annulment, or a court order legally changing the movant's
name).edel I have also been known by the following names:
§ 8. The application may be supplemented by the affidavits or affirmations of counsel and
character witnesses, and with additional appropriate exhibits.
§ 9. Place the moving papers in the following order:
a. The notice of motion or order to show cause;
b. The applicant's form affidavit or affirmation;
c. The exhibits supporting that form affidavit or affirmation;
d. Any additional supporting affidavits or affirmations and exhibits thereto; and
e. An affidavit of service of the moving papers upon the appropriate Departmental Grievance Committee.
* Section 691.12.* Regulations and procedures for random review and audit and biennial
affirmation of compliance.
1. (a) Availability of bookkeeping records; random review and audit. The financial records

required by rule 1.15 of Part 1200 of this Title shall be available at the principal New York State
office of the attorneys subject hereto, for inspection, copying and determination of compliance
with rule 1.15 of Part 1200 of this Title, to a duly authorized representative of the court pursuant
to the issuance, on a randomly selected basis, of a notice or subpoena by this court or the
appropriate grievance committee.
(b) Confidentiality. All matters, records and proceedings relating to compliance with rule 1.15 of
Part 1200 of this Title, including the selection of an attorney for review hereunder, shall be kept
confidential in accordance with applicable law, as and to the extent required of matters relating
to professional discipline.
(c) Prior to the issuance of any notice or subpoena in connection with the random review and
audit program established by this section, the appropriate grievance committee shall propose
regulations and procedures for the proper administration of the program. The court shall approve
such of the regulations and procedures of the grievance committee as it may deem appropriate,
and only such regulations and procedures as have been approved by the court shall become
effective.
(d) Any attorney subject to this court's jurisdiction shall execute that portion of the biennial
registration statement provided by the Office of Court Administration affirming that the attorney
has read and is in compliance with rule 1.15 of Part 1200 of this Title. The affirmation shall be
available at all times to the grievance committees. No affirmation of compliance shall be
required from a full-time judge or justice of the Unified Court System of the State of New York
or of a court of any other state, or of a Federal court.
* Section 691.13.* Proceedings where attorney is declared incompetent or alleged to be incapacitated.
1. (a) Suspension upon judicial determination of incompetency or on involuntary commitment.
Where an attorney subject to the provisions of section 691.1 of this Part has been judicially
declared incompetent or involuntarily committed to a mental hospital, this court, upon proper
proof of the fact, shall enter an order suspending such attorney from the practice of the law,
effective immediately and for an indefinite period and until the further order of this court. A
copy of such order shall be served upon such attorney, his committee, and/or the director of the
mental hospital in such manner as this court may direct.
(b) Proceeding to determine alleged incapacity and suspension upon such determination.
(1) Whenever a committee appointed pursuant to section 691.4(a) of this Part shall petition this
court to determine whether an attorney is incapacitated from continuing to practice law by reason
of mental infirmity or illness or because of addiction to drugs or intoxicants, this court may take
or direct such action as it deems necessary or proper to determine whether the attorney is so
incapacitated, including examination of the attorney by such qualified medical experts as this
court shall designate. If, upon due consideration of the matter, this court is satisfied and
concludes that the attorney is incapacitated from continuing to practice law, it shall enter an
order suspending him on the ground of such disability for an indefinite period and until the
further order of this court and any pending disciplinary proceedings against the attorney shall be
held in abeyance.

(2) This court may provide for such notice to the respondent-attorney of proceedings in such
matter as it deems proper and advisable and may appoint an attorney to represent the respondent,
if he is without adequate representation.
(3) Any report prepared by a qualified medical expert designated by the court pursuant to
paragraph (1) of this subdivision and filed in the office of the clerk of this court shall be made
available to counsel for the committee and to counsel for the respondent.
(c) Procedure when respondent claims disability during course of proceeding.
(1) If, during the course of a disciplinary proceeding, the respondent contends that he is suffering
from a disability by reason of mental infirmity or illness, or because of addiction to drugs or
intoxicants, which makes it impossible for the respondent adequately to defend himself, this
court thereupon shall enter an order suspending the respondent from continuing to practice law
until a determination is made of the respondent's capacity to continue the practice of law in a
proceeding instituted in accordance with the provisions of subdivision (b) of this section.
(2) If, in the course of a proceeding under this section or in a disciplinary proceeding, this court
shall determine that the respondent is not incapacitated from practicing law, it shall take such
action as it deems proper and advisable, including a direction for the resumption of the
disciplinary proceeding against the respondent.
(d) Appointment of attorney to protect client's and suspended attorney's interest.
(1) Whenever an attorney is suspended for incapacity or disability, this court, upon such notice
to him as it may direct, may appoint an attorney or attorneys to inventory the files of the
suspended attorney and to take such action as it deems proper and advisable to protect the
interest of his clients and for the protection of the interest of the suspended attorney.
(2) Any attorney so appointed by this court shall not be permitted to disclose any information
contained in any file so inventoried without the consent of the client to whom such file relates,
except as is necessary to carry out the order of this court which appointed the attorney to make
such inventory.
(e) Reinstatement upon termination of disability.
(1) Any attorney suspended under the provisions of this section shall be entitled to apply for
reinstatement at such intervals as this court may direct in the order of suspension or any
modification thereof. Such application shall be granted by this court upon a showing by clear and
convincing evidence that the attorney's disability has been removed and he is fit to resume the
practice of law. Upon such application, this court may take or direct such action as it deems
necessary or proper for a determination as to whether the attorney's disability has been removed,
including the direction of an examination of the attorney by such qualified medical experts as
this court shall designate. In its discretion, this court may direct that the expense of such
examination shall be paid by the attorney.
(2) Where an attorney has been suspended by an order in accordance with the provisions of

subdivision (a) of this section and thereafter, in proceedings duly taken, has been judicially
declared to be competent, this court may dispense with further evidence that his disability has
been removed and may direct his reinstatement upon such terms as it deems proper and
advisable.
(f) Burden of proof. In a proceeding seeking an order of suspension under this section, the
burden of proof shall rest with the petitioner. In a proceeding seeking an order terminating a
suspension under this section, the burden of proof shall rest with the suspended attorney.
(g) Waiver of doctor-patient privilege upon application for reinstatement. The filing of an
application for reinstatement by an attorney suspended for disability shall be deemed to
constitute a waiver of any doctor-patient privilege existing between the attorney and any
psychiatrist, psychologist, physician or hospital who or which has examined or treated the
attorney during the period of his disability. The attorney shall be required to disclose the name of
every psychiatrist, psychologist, physician and hospital by whom or at which the attorney has
been examined or treated since his suspension and he shall furnish to this court written consent
to each to divulge such information and records as is requested by court-appointed medical
experts or by the clerk of this court.
(h) Payment of expenses of proceedings.
(1) The necessary costs and disbursements of an agency, committee or appointed attorney in
conducting a proceeding under this section shall be paid in accordance with subdivision (6) of
section 90 of the Judiciary Law.
(2) The court may fix the compensation to be paid to any attorney or medical expert appointed
by this court under this section. The compensation may be directed by this court to be paid as an
incident to the cost of the proceeding in which the charges are incurred and shall be paid in
accordance with law.
* Section 691.14 to 691.15.* [Repealed]

* Section 691.21.* Preliminary investigation of any party unlawfully practicing law or assuming
to practice law.
1. (a) Upon application by the chairman or acting chairman of the committee or subcommittee on
unlawful practice of the law of any recognized bar association in any county in the second
judicial department, alleging that such committee or subcommittee has reasonable cause to
believe that any party (to wit: any person, firm, corporation or other organization) is unlawfully
practicing law or unlawfully assuming to practice law or is engaging in any business or activity
which may involve the unlawful practice of law, and further alleging that such committee or

subcommittee is conducting or intends to conduct an investigation with respect to such practice,
business or activity, the clerk of this court is empowered and authorized to issue, in the name of
the presiding justice of the court, subpoenas directing the attendance of witnesses and the
production of books, papers and records before such committee or subcommittee at the time
when and at the place where it will convene. The clerk of the court is also empowered and
authorized to issue such subpoenas upon the application of any such party.
(b) Every committee or subcommittee conducting such preliminary investigation is empowered
to take the testimony of witnesses under oath and to transcribe such testimony. Such witnesses
may be sworn by any person authorized by law to administer oaths.

* Section 691.24.* Compensation of attorneys representing claimants against Lawyer's Fund for
Client Protection.
1. No attorney shall charge a fee for or accept compensation for representation of claimants
against the Lawyer's Fund for Client Protection of the State of New York except as approved by
the trustees of the fund.

§90 New York State Judiciary Law

§ 90. Admission to and removal from practice by appellate division; character committees
Current through L.2010, c. 1.
1. a. Upon the state board of law examiners certifying that a person has passed the required
examination, or that the examination has been dispensed with, the appellate division of the
supreme court in the department to which such person shall have been certified by the state
board of law examiners, if it shall be satisfied that such person possesses the character and
general fitness requisite for an attorney and counsellor-at-law and has satisfied the requirements
of section 3-503 of the general obligations law, shall admit him to practice as such attorney and
counsellor-at-law in all the courts of this state, provided that he has in all respects complied with
the rules of the court of appeals and the rules of the appellate divisions relating to the admission
of attorneys.
b. Upon the application, pursuant to the rules of the court of appeals, of any person who has been
admitted to practice law in another state or territory or the District of Columbia of the United
States or in a foreign country, to be admitted to practice as an attorney and counsellor-at-law in
the courts of this state without taking the regular bar examination, the appellate division of the
supreme court, if it shall be satisfied that such person is currently admitted to the bar in such
other jurisdiction or jurisdictions, that at least one such jurisdiction in which he is so admitted
would similarly admit an attorney or counsellor-at-law admitted to practice in New York state to
its bar without examination and that such person possesses the character and general fitness
requisite for an attorney and counsellor-at-law and has satisfied the requirements of section
3-503 of the general obligations law, shall admit him to practice as such attorney and
counsellor-at-law in all the courts of this state, provided, that he has in all respects complied with
the rules of the court of appeals and the rules of the appellate divisions relating to the admission
of attorneys. Such application, which shall conform to the requirements of section 3-503 of the
general obligations law, shall be submitted to the appellate division of the supreme court in the
department specified in the rules of the court of appeals.
c. The members of the committee appointed by the appellate division in each department to
investigate the character and fitness of applicants for admission to the bar, shall be entitled to
their necessary traveling, hotel and other expenses, incurred in the performance of their duties,
payable by the state out of moneys appropriated therefor, upon certificate of the presiding justice
of the appellate division by which such committee is appointed.
d. The committee on character and fitness appointed by the appellate division of the supreme
court in the first judicial department and the committee on character and fitness appointed by the
appellate division of the supreme court of the second judicial department, may each, with the
written consent of the justices of each of such appellate divisions or a majority of such justices,
acting for their respective appellate divisions, from time to time, appoint and remove a secretary,
stenographers and assistants, and procure a suitable office for each committee, properly
furnished and equipped and all books, stationery, blanks, postal cards, expressage and postage
stamps as shall be required for the proper performance of the duties of each such committee.
e. The salaries of such secretary, stenographers and assistants shall be fixed for each department
by the justices of the appellate division in each department or a majority of them in each
department.
f. The salaries of such secretary, stenographers and assistants and the necessary expenses under
the terms of this act in the first judicial department, shall, in the said first judicial department, be

paid by the comptroller of the city of New York.
g. The salaries of such secretary, stenographers and assistants and the necessary expenses under
the terms of this act in the second judicial department shall be certified by the presiding justice
of such department to the state comptroller who shall audit the same. The state department of
taxation and finance shall pay such salaries and expenses and shall apportion the same among
the counties comprising the second judicial department. Such counties shall reimburse the state
for such compensation. The time and method of such apportionment and the time and method of
such reimbursement shall be as specified in section seventy-four of this chapter. [FN1]
2. The supreme court shall have power and control over attorneys and counsellors-at-law and all
persons practicing or assuming to practice law, and the appellate division of the supreme court in
each department is authorized to censure, suspend from practice or remove from office any
attorney and counsellor-at-law admitted to practice who is guilty of professional misconduct,
malpractice, fraud, deceit, crime or misdemeanor, or any conduct prejudicial to the
administration of justice; and the appellate division of the supreme court is hereby authorized to
revoke such admission for any misrepresentation or suppression of any information in
connection with the application for admission to practice.
It shall be the duty of the appellate division to insert in each order of suspension or removal
hereafter rendered a provision which shall command the attorney and counsellor-at-law
thereafter to desist and refrain from the practice of law in any form, either as principal or as
agent, clerk or employee of another. In addition it shall forbid the performance of any of the
following acts, to wit:
a. The appearance as an attorney or counsellor-at-law before any court, judge, justice, board,
commission or other public authority.
b. The giving to another of an opinion as to the law or its application, or of any advice in relation
thereto.
In case of suspension only, the order may limit the command to the period of time within which
such suspension shall continue, and if justice so requires may further limit the scope thereof.
If an attorney and counsellor-at-law has been heretofore removed from office, the appellate
division shall upon application of any attorney and counsellor-at-law, or of any incorporated bar
association, and upon such notice to the respondent as may be required, amend the order of
removal by adding thereto as a part thereof, provisions similar to those required to be inserted in
orders hereafter made.
If a certified copy of such order or of such amended order, be served upon the attorney and
counsellor-at-law suspended or removed from office, a violation thereof may be punished as a
contempt of court.
2-a. a. The provisions of this subdivision shall apply in all cases of an attorney licensed,
registered or admitted to practice in this state who has failed after receiving appropriate notice,
to comply with a summons, subpoena or warrant relating to a paternity or child support
proceeding involving him or her personally, or who is in arrears in payment of child support or
combined child and spousal support which matter shall be referred to the appropriate appellate
division by a court pursuant to the requirements of section two hundred forty-four-c of the
domestic relations law or pursuant to section four hundred fifty-eight-b or five hundred
forty-eight-b of the family court act.

b. Upon receipt of an order from the court based on arrears in payment of child support or
combined child and spousal support pursuant to one of the foregoing provisions of law, the
appropriate appellate division within thirty days of receipt of such order, if it finds such person
to be so licensed, registered or admitted, shall provide notice to such attorney of, and initiate, a
hearing which shall be held by it at least twenty days and no more than thirty days after the
sending of such notice to the attorney. The hearing shall be held solely for the purpose of
determining whether there exists as of the date of the hearing proof that full payment of all
arrears of support established by the order of the court to be due from the licensed, registered or
admitted attorney have been paid. Proof of such payment shall be a certified check showing full
payment of established arrears or a notice issued by the court or the support collection unit where
the order is payable to the support collection unit designated by the appropriate social services
district. Such notice shall state that full payment of all arrears of support established by the
order of the court to be due have been paid. The licensed attorney shall be given full opportunity
to present such proof of payment at the hearing in person or by counsel. The only issue to be
determined as a result of the hearing is whether the arrears have been paid. No evidence with
respect to the appropriateness of the court order or ability of the respondent party in arrears to
comply with such order shall be received or considered by the disciplinary committee.
c. Upon receipt of an order from the court based on failure to comply with a summons, subpoena,
or warrant relating to a paternity or child support proceeding, the appropriate appellate division
within thirty days of receipt of such order, if it finds such person to be so licensed, registered or
admitted, shall provide notice to such attorney that his or her license shall be suspended within
sixty days of such notice to the attorney unless the conditions in paragraph e of this section are
met.
d. Notwithstanding any inconsistent provision of this section or of any other provision of law to
the contrary, the license to practice law in this state of an attorney admitted to practice shall be
suspended by the appellate division if, at the hearing provided for by paragraph b of this
subdivision, the licensed attorney fails to present proof of payments as required by such
subdivision. Such suspension shall not be lifted unless the original court or the support
collection unit, where the court order is payable to the support collection unit designated by the
appropriate social services district, issues notice to the appellate division that full payment of all
arrears of support established by the order of the original court to be due have been paid.
e. Notwithstanding any inconsistent provision of this section or of any other provision of law to
the contrary, the license of an attorney admitted to practice law in this state shall be suspended
by the appellate division, in accordance with paragraph c of this subdivision unless the court
terminates its order to commence suspension proceedings. Such suspension shall not be lifted
unless the court issues an order to the appellate division terminating its order to commence
suspension proceedings.
f. The appellate division shall inform the original court of all actions taken hereunder.
g. This subdivision two-a applies to paternity and child support proceedings commenced under,
and support obligations paid pursuant to any order of child support or child and spousal support
issued under provisions of section two hundred thirty-six or two hundred forty of the domestic
relations law, or article four, five, five-A or five-B of the family court act.
h. Notwithstanding any inconsistent provision of this section or of any other provision of law to
the contrary, the provisions of this subdivision two-a shall apply to the exclusion of any other
requirements of this section and to the exclusion of any other requirement of law to the contrary.

3. The suspension or removal of an attorney or counsellor-at-law, by the appellate division of the
supreme court, operates as a suspension or removal in every court of the state.
4. a. Any person being an attorney and counsellor-at-law who shall be convicted of a felony as
defined in paragraph e of this subdivision, shall upon such conviction, cease to be an attorney
and counsellor-at-law, or to be competent to practice law as such.
b. Whenever any attorney and counsellor-at-law shall be convicted of a felony as defined in
paragraph e of this subdivision, there may be presented to the appellate division of the supreme
court a certified or exemplified copy of the judgment of such conviction, and thereupon the name
of the person so convicted shall, by order of the court, be struck from the roll of attorneys.
c. Whenever an attorney shall be convicted of a crime in a court of record of the United States or
of any state, territory or district, including this state, whether by a plea of guilty or nolo
contendere or from a verdict after trial or otherwise, the attorney shall file, within thirty days
thereafter, with the appellate division of the supreme court, the record of such conviction.
The failure of the attorney to so file shall be deemed professional misconduct provided, however,
that the appellate division may upon application of the attorney, grant an extension upon good
cause shown.
d. For purposes of this subdivision, the term serious crime shall mean any criminal offense
denominated a felony under the laws of any state, district or territory or of the United States
which does not constitute a felony under the laws of this state, and any other crime a necessary
element of which, as determined by statutory or common law definition of such crime, includes
interference with the administration of justice, false swearing, misrepresentation, fraud, willful
failure to file income tax returns, deceit, bribery, extortion, misappropriation, theft, or an attempt
or conspiracy or solicitation of another to commit a serious crime.
e. For purposes of this subdivision, the term felony shall mean any criminal offense classified as
a felony under the laws of this state or any criminal offense committed in any other state, district,
or territory of the United States and classified as a felony therein which if committed within this
state, would constitute a felony in this state.
f. Any attorney and counsellor-at-law convicted of a serious crime, as defined in paragraph d of
this subdivision, whether by plea of guilty or nolo contendere or from a verdict after trial or
otherwise, shall be suspended upon the receipt by the appellate division of the supreme court of
the record of such conviction until a final order is made pursuant to paragraph g of this
subdivision.
Upon good cause shown the appellate division of the supreme court may, upon application of the
attorney or on its own motion, set aside such suspension when it appears consistent with the
maintenance of the integrity and honor of the profession, the protection of the public and the
interest of justice.
g. Upon a judgment of conviction against an attorney becoming final the appellate division of the
supreme court shall order the attorney to show cause why a final order of suspension, censure or
removal from office should not be made.
h. If the attorney requests a hearing, the appellate division of the supreme court shall refer the
proceeding to a referee, justice or judge appointed by the appellate division for hearing, report
and recommendation.
After said hearing, the appellate division may impose such discipline as it deems proper under

the facts and circumstances.
5. a. If such removal or debarment was based upon conviction for a serious crime or upon a
felony conviction as defined in subdivision four of this section, and such felony conviction was
subsequently reversed or pardoned by the president of the United States, or governor of this or
another state of the United States, the appellate division shall have power to vacate or modify
such order or debarment, provided, however, that if such attorney or counsellor-at-law has been
removed from practice in another jurisdiction, a pardon in said jurisdiction shall not be a basis
for application for re-admission in this jurisdiction unless he shall have been readmitted in the
jurisdiction where pardoned.
b. If such removal or debarment was based upon conviction for a felony as defined in
subdivision four of this section, the appellate division shall have power to vacate or modify such
order or debarment after a period of seven years provided that such person has not been
convicted of a crime during such seven-year period.
c. An attorney and counsellor-at-law who has been convicted of a felony without the state and
whose name has been struck from the roll of attorneys prior to July thirteenth, nineteen hundred
seventy-nine by virtue of the provisions of subdivision four of this section may, if he alleges that
such felony committed without the state would not constitute a felony if committed within the
state, petition the appellate division to vacate or modify such debarment. If the appellate
division finds that the felony of which the attorney and counsellor-at-law had been convicted
without the state would not constitute a felony if committed within the state, it shall grant a
hearing and may retroactively vacate or modify such debarment and impose such discipline as it
deems just and proper under the facts and circumstances.
The attorney and counsellor-at-law shall petition for reinstatement by filing in the appellate
division a copy of the order of removal together with a request for a hearing pursuant to the
provisions of this paragraph. Upon such application, the order of removal shall be deemed an
order of suspension for the purposes of a proceeding pursuant to this paragraph.
6. Before an attorney or counsellor-at-law is suspended or removed as prescribed in this section,
a copy of the charges against him must be delivered to him personally within or without the state
or, in case it is established to the satisfaction of the presiding justice of the appellate division of
the supreme court to which the charges have been presented, that he cannot with due diligence
be served personally, the same may be served upon him by mail, publication or otherwise as the
said presiding justice may direct, and he must be allowed an opportunity of being heard in his
defense. In all cases where the charges are served in any manner other than personally, and the
attorney and counsellor-at-law so served does not appear, an application may be made by such
attorney or in his behalf to the presiding justice of the appellate division of the supreme court to
whom the charges were presented at any time within one year after the rendition of the judgment,
or final order of suspension or removal, and upon good cause shown and upon such terms as may
be deemed just by such presiding justice, such attorney and counsellor-at-law must be allowed to
defend himself against such charges.
The justices of the appellate division in any judicial department, or a majority of them, may
make an order directing the expenses of any disciplinary proceedings, and the necessary costs
and disbursements of the petitioner in prosecuting such charges, including the expense of any
preliminary investigation in relation to professional conduct of an attorney and
counsellor-at-law, to be paid out of funds appropriated to the office of court administration for
that purpose.

6-a. a. Where the appellate division of supreme court orders the censure, suspension from
practice or removal from office of an attorney or counsellor-at-law following disciplinary
proceedings at which it found, based upon a preponderance of the legally admissible evidence,
that such attorney or counsellor-at-law wilfully misappropriated or misapplied money or
property in the practice of law, its order may require him or her to make monetary restitution in
accordance with this subdivision. Its order also may require that he or she reimburse the
lawyers' fund for client protection of the state of New York for awards made to the person whose
money or property was wilfully misappropriated or misapplied.
b. Monetary restitution, as authorized hereunder, shall be made to the person whose money or
property was wilfully misappropriated or misapplied and shall be for the amount or value of such
money or property, as found in the disciplinary proceedings. In the event that such person dies
prior to completion of such restitution, any amount remaining to be paid shall be paid to the
estate of the deceased.
c. Any payment made as restitution pursuant to this subdivision shall not limit, preclude or
impair any liability for damages in any civil action or proceeding for an amount in excess of such
payment; nor shall any order of the appellate division made hereunder deprive a criminal court
of any authority pursuant to article sixty of the penal law.
d. An order issued pursuant to this subdivision may be entered as a civil judgment. Such
judgment shall be enforceable as a money judgment in any court of competent jurisdiction by
any person to whom payments are due thereunder, or by the lawyers' fund for client protection
where it has been subrogated to the rights of such person.
e. Where an attorney or counsellor-at-law is permitted to resign from office, the appellate
division may, if appropriate, issue an order as provided herein requiring him or her to make
payments specified by this subdivision.
f. Notwithstanding any other provision of this subdivision, no order may be issued hereunder
unless the person required to make payments under such order first is given an opportunity to be
heard in opposition thereto.
7. In addition to the duties prescribed by section seven hundred of the county law, it shall be the
duty of any district attorney within a department, when so designated by the justices of the
appellate division of the supreme court in such department, or a majority of them, to prosecute
all proceedings for the removal or suspension of attorneys and counsellors-at-law or the said
justices, or a majority of them may appoint any attorney and counsellor-at-law to conduct a
preliminary investigation and to prosecute any disciplinary proceedings and, during or upon the
termination of the investigation or proceedings, may fix the compensation to be paid to such
attorney and counsellor-at-law for the services rendered, which compensation shall be a charge
against the county specified in his certificate and shall be paid thereon.
8. Any petitioner or respondent in a disciplinary proceeding against an attorney or
counsellor-at-law under this section, including a bar association or any other corporation or
association, shall have the right to appeal to the court of appeals from a final order of any
appellate division in such proceeding upon questions of law involved therein, subject to the
limitations prescribed by section three of article six of the constitution of this state.
9. No objection shall be taken to the appointment of any member of the bar to act as referee or
judge in a disciplinary proceeding under this section on the ground that he is a member of a bar
association or other corporation or association which is the petitioner therein.

10. Any statute or rule to the contrary notwithstanding, all papers, records and documents upon
the application or examination of any person for admission as an attorney and counsellor at law
and upon any complaint, inquiry, investigation or proceeding relating to the conduct or discipline
of an attorney or attorneys, shall be sealed and be deemed private and confidential. However,
upon good cause being shown, the justices of the appellate division having jurisdiction are
empowered, in their discretion, by written order, to permit to be divulged all or any part of such
papers, records and documents. In the discretion of the presiding or acting presiding justice of
said appellate division, such order may be made either without notice to the persons or attorneys
to be affected thereby or upon such notice to them as he may direct. In furtherance of the
purpose of this subdivision, said justices are also empowered, in their discretion, from time to
time to make such rules as they may deem necessary. Without regard to the foregoing, in the
event that charges are sustained by the justices of the appellate division having jurisdiction in
any complaint, investigation or proceeding relating to the conduct or discipline of any attorney,
the records and documents in relation thereto shall be deemed public records.

LETTERS OF ENGAGEMENT RULES

Letters of Engagement Rules
1.

Joint Order Of The Appellate Divisions
The Appellate Divisions of the Supreme Court, pursuant to the
authority invested in them, do hereby add, effective March 4,
2002, Part 1215 to Title 22 of the Official Compilations of
Codes, Rules and Regulations of the State of New York, entitled
"Written Letter of Engagement," as follows:
Part 1215 Written Letter of Engagement
§1215.1 Requirements
1. Effective March 4, 2002, an attorney who undertakes to
represent a client and enters into an arrangement for,
charges or collects any fee from a client shall provide to
the client a written letter of engagement before
commencing the representation, or within a reasonable
time thereafter (i) if otherwise impracticable or (ii) if the
scope of services to be provided cannot be determined at
the time of the commencement of representation. For
purposes of this rule, where an entity (such as an
insurance carrier) engages an attorney to represent a third
party, the term "client" shall mean the entity that engages
the attorney. Where there is a significant change in the
scope of services or the fee to be charged, an updated
letter of engagement shall be provided to the client.
2. The letter of engagement shall address the following
matters:
3. Explanation of the scope of the legal services to be
provided;
4. Explanation of attorney's fees to be charged,
expenses and billing practices; and, where
applicable, shall provide that the client may have
a right to arbitrate fee disputes under Part 137 of
the Rules of the Chief Administrator.
5. Instead of providing the client with a written letter of
engagement, an attorney may comply with the provisions
of subdivision (a) by entering into a signed written
retainer agreement with the client, before or within a
reasonable time after commencing the representation,
provided that the agreement addresses the matters set
forth in subdivision (b).

§1215.2 Exceptions
This section shall not apply to:
1. representation of a client where the fee to be charged is
expected to be less than $3000,
2. representation where the attorney's services are of the
same general kind as previously rendered to and paid for
by the client, or
3. representation in domestic relations matters subject to Part
1400 of the Joint Rules of the Appellate Division (22
NYCRR), or
4. representation where the attorney is admitted to practice in
another jurisdiction and maintains no office in the State
of New York, or where no material portion of the
services are to be rendered in New York.
As amended April 3, 2002
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PART 1200 - RULES OF PROFESSIONAL CONDUCT

RULE 1.0.
Terminology
(a) “Advertisement” means any public or private communication made by
or on behalf of a lawyer or law firm about that lawyer or law firm’s services, the
primary purpose of which is for the retention of the lawyer or law firm. It does not
include communications to existing clients or other lawyers.
(b) “Belief” or “believes” denotes that the person involved actually
believes the fact in question to be true. A person’s belief may be inferred from
circumstances.
(c) “Computer-accessed communication” means any communication
made by or on behalf of a lawyer or law firm that is disseminated through the use of
a computer or related electronic device, including, but not limited to, web sites,
weblogs, search engines, electronic mail, banner advertisements, pop-up and popunder advertisements, chat rooms, list servers, instant messaging, or other internet
presences, and any attachments or links related thereto.
(d) “Confidential information” is defined in Rule 1.6.
(e) “Confirmed in writing” denotes (i) a writing from the person to the
lawyer confirming that the person has given consent, (ii) a writing that the lawyer
promptly transmits to the person confirming the person’s oral consent, or (iii) a
statement by the person made on the record of any proceeding before a tribunal. If
it is not feasible to obtain or transmit the writing at the time the person gives oral
consent, then the lawyer must obtain or transmit it within a reasonable time
thereafter.
(f) “Differing interests” include every interest that will adversely affect
either the judgment or the loyalty of a lawyer to a client, whether it be a conflicting,
inconsistent, diverse, or other interest.
(g) “Domestic relations matter” denotes representation of a client in a
claim, action or proceeding, or preliminary to the filing of a claim, action or
proceeding, in either Supreme Court or Family Court, or in any court of appellate
jurisdiction, for divorce, separation, annulment, custody, visitation, maintenance,
child support or alimony, or to enforce or modify a judgment or order in connection
with any such claim, action or proceeding.
(h) “Firm” or “law firm” includes, but is not limited to, a lawyer or lawyers
in a law partnership, professional corporation, sole proprietorship or other

association authorized to practice law; or lawyers employed in a qualified legal
assistance organization, a government law office, or the legal department of a
corporation or other organization.
(I) “Fraud” or “fraudulent” denotes conduct that is fraudulent under the
substantive or procedural law of the applicable jurisdiction or has a purpose to
deceive, provided that it does not include conduct that, although characterized as
fraudulent by statute or administrative rule, lacks an element of scienter, deceit,
intent to mislead, or knowing failure to correct misrepresentations that can be
reasonably expected to induce detrimental reliance by another.
(j) “Informed consent” denotes the agreement by a person to a proposed
course of conduct after the lawyer has communicated information adequate for the
person to make an informed decision, and after the lawyer has adequately explained
to the person the material risks of the proposed course of conduct and reasonably
available alternatives.
(k) “Knowingly,” “known,” “know,” or “knows” denotes actual
knowledge of the fact in question. A person’s knowledge may be inferred from
circumstances.
(l) “Matter” includes any litigation, judicial or administrative proceeding,
case, claim, application, request for a ruling or other determination, contract,
controversy, investigation, charge, accusation, arrest, negotiation, arbitration,
mediation or any other representation involving a specific party or parties.
(m) “Partner” denotes a member of a partnership, a shareholder in a law
firm organized as a professional legal corporation or a member of an association
authorized to practice law.
(n) “Person” includes an individual, a corporation, an association, a trust, a
partnership, and any other organization or entity.
(o) “Professional legal corporation” means a corporation, or an
association treated as a corporation, authorized by law to practice law for profit.
(p) “Qualified legal assistance organization” means an office or
organization of one of the four types listed in Rule 7.2(b)(1)-(4) that meets all of the
requirements thereof.
(q) “Reasonable” or “reasonably,” when used in relation to conduct by a
lawyer, denotes the conduct of a reasonably prudent and competent lawyer. When
used in the context of conflict of interest determinations, “reasonable lawyer”
denotes a lawyer acting from the perspective of a reasonably prudent and
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competent lawyer who is personally disinterested in commencing or continuing the
representation.
(r) “Reasonable belief” or “reasonably believes,” when used in
reference to a lawyer, denotes that the lawyer believes the matter in question and
that the circumstances are such that the belief is reasonable.
(s) “Reasonably should know,” when used in reference to a lawyer,
denotes that a lawyer of reasonable prudence and competence would ascertain the
matter in question.
(t) “Screened” or “screening” denotes the isolation of a lawyer from any
participation in a matter through the timely imposition of procedures within a firm
that are reasonably adequate under the circumstances to protect information that
the isolated lawyer or the firm is obligated to protect under these Rules or other
law.
(u) “Sexual relations” denotes sexual intercourse or the touching of an
intimate part of the lawyer or another person for the purpose of sexual arousal,
sexual gratification or sexual abuse.
(v) “State” includes the District of Columbia, Puerto Rico, and other federal
territories and possessions.
(w) “Tribunal” denotes a court, an arbitrator in an arbitration proceeding
or a legislative body, administrative agency or other body acting in an adjudicative
capacity. A legislative body, administrative agency or other body acts in an
adjudicative capacity when a neutral official, after the presentation of evidence or
legal argument by a party or parties, will render a legal judgment directly affecting a
party’s interests in a particular matter.
(x) “Writing” or “written” denotes a tangible or electronic record of a
communication or representation, including handwriting, typewriting, printing,
photocopying, photography, audio or video recording and email. A “signed” writing
includes an electronic sound, symbol or process attached to or logically associated
with a writing and executed or adopted by a person with the intent to sign the
writing.
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RULE 1.1.
Competence
(a) A lawyer should provide competent representation to a client.
Competent representation requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.
(b) A lawyer shall not handle a legal matter that the lawyer knows or
should know that the lawyer is not competent to handle, without associating with a
lawyer who is competent to handle it.
(c) lawyer shall not intentionally:
(1) fail to seek the objectives of the client through
reasonably available means permitted by law and
these Rules; or
(2) prejudice or damage the client during the course of
the representation except as permitted or required by
these Rules.

RULE 1.2.
Scope of Representation and Allocation of Authority Between Client and Lawyer
(a) Subject to the provisions herein, a lawyer shall abide by a client’s
decisions concerning the objectives of representation and, as required by Rule 1.4,
shall consult with the client as to the means by which they are to be pursued. A
lawyer shall abide by a client’s decision whether to settle a matter. In a criminal
case, the lawyer shall abide by the client’s decision, after consultation with the
lawyer, as to a plea to be entered, whether to waive jury trial and whether the client
will testify.
(b) A lawyer’s representation of a client, including representation by
appointment, does not constitute an endorsement of the client’s political, economic,
social or moral views or activities.
(c) A lawyer may limit the scope of the representation if the limitation is
reasonable under the circumstances, the client gives informed consent and where
necessary notice is provided to the tribunal and/or opposing counsel.

-4-

(d) A lawyer shall not counsel a client to engage, or assist a client, in
conduct that the lawyer knows is illegal or fraudulent, except that the lawyer may
discuss the legal consequences of any proposed course of conduct with a client.
(e) A lawyer may exercise professional judgment to waive or fail to assert a
right or position of the client, or accede to reasonable requests of opposing counsel,
when doing so does not prejudice the rights of the client.
(f) A lawyer may refuse to aid or participate in conduct that the lawyer
believes to be unlawful, even though there is some support for an argument that the
conduct is legal.
(g) A lawyer does not violate these Rules by being punctual in fulfilling all
professional commitments, by avoiding offensive tactics, and by treating with
courtesy and consideration all persons involved in the legal process.

RULE 1.3.
Diligence
(a) A lawyer shall act with reasonable diligence and promptness in
representing a client.
(b) A lawyer shall not neglect a legal matter entrusted to the lawyer.
(c) A lawyer shall not intentionally fail to carry out a contract of
employment entered into with a client for professional services, but the lawyer may
withdraw as permitted under these Rules.

RULE 1.4.
Communication
(a) A lawyer shall:
(1) promptly inform the client of:
(i) any decision or circumstance with respect to
which the client’s informed consent, as defined in
Rule 1.0(j), is required by these Rules;
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(ii) any information required by court rule or other
law to be communicated to a client; and
(iii) material developments in the matter including
settlement or plea offers.
(2) reasonably consult with the client about the means by
which the client’s objectives are to be accomplished;
(3) keep the client reasonably informed about the status
of the matter;
(4) promptly comply with a client’s reasonable requests
for information; and
(5) consult with the client about any relevant limitation
on the lawyer’s conduct when the lawyer knows that
the client expects assistance not permitted by these
Rules or other law.
(b) A lawyer shall explain a matter to the extent reasonably necessary to
permit the client to make informed decisions regarding the representation.

RULE 1.5.
Fees and Division of Fees
(a) A lawyer shall not make an agreement for, charge, or collect an
excessive or illegal fee or expense. A fee is excessive when, after a review of the
facts, a reasonable lawyer would be left with a definite and firm conviction that the
fee is excessive. The factors to be considered in determining whether a fee is
excessive may include the following:
(1) the time and labor required, the novelty and difficulty of
the questions involved, and the skill requisite to perform
the legal service properly;
(2) the likelihood, if apparent or made known to the client, that
the acceptance of the particular employment will preclude
other employment by the lawyer;
(3) the fee customarily charged in the locality for similar legal
services;
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(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by
circumstances;
(6) the nature and length of the professional relationship with
the client;
(7) the experience, reputation and ability of the lawyer or
lawyers performing the services; and
(8) whether the fee is fixed or contingent.
(b) A lawyer shall communicate to a client the scope of the representation
and the basis or rate of the fee and expenses for which the client will be responsible.
This information shall be communicated to the client before or within a reasonable
time after commencement of the representation and shall be in writing where
required by statute or court rule. This provision shall not apply when the lawyer
will charge a regularly represented client on the same basis or rate and perform
services that are of the same general kind as previously rendered to and paid for by
the client. Any changes in the scope of the representation or the basis or rate of the
fee or expenses shall also be communicated to the client.
(c) A fee may be contingent on the outcome of the matter for which the
service is rendered, except in a matter in which a contingent fee is prohibited by
paragraph (d) or other law. Promptly after a lawyer has been employed in a
contingent fee matter, the lawyer shall provide the client with a writing stating the
method by which the fee is to be determined, including the percentage or
percentages that shall accrue to the lawyer in the event of settlement, trial or
appeal; litigation and other expenses to be deducted from the recovery; and
whether such expenses are to be deducted before or, if not prohibited by statute or
court rule, after the contingent fee is calculated. The writing must clearly notify the
client of any expenses for which the client will be liable regardless of whether the
client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer
shall provide the client with a writing stating the outcome of the matter and, if there
is a recovery, showing the remittance to the client and the method of its
determination.
(d) A lawyer shall not enter into an arrangement for, charge or collect:
(1) a contingent fee for representing a defendant in a
criminal matter;
(2) a fee prohibited by law or rule of court;
-7-

(3)

fee based on fraudulent billing;

(4) a nonrefundable retainer fee; provided that a lawyer
may enter into a retainer agreement with a client
containing a reasonable minimum fee clause if it
defines in plain language and sets forth the
circumstances under which such fee may be incurred
and how it will be calculated; or
(5) any fee in a domestic relations matter if:
(i) the payment or amount of the fee is contingent
upon the securing of a divorce or of obtaining
child custody or visitation or is in any way
determined by reference to the amount of
maintenance, support, equitable distribution, or
property settlement;
(ii) a written retainer agreement has not been
signed by the lawyer and client setting forth
in plain language the nature of the
relationship and the details of the fee
arrangement; or
(iii) the written retainer agreement includes a
security interest, confession of judgment or
other lien without prior notice being
provided to the client in a signed retainer
agreement and approval from a tribunal
after notice to the adversary. A lawyer shall
not foreclose on a mortgage placed on the
marital residence while the spouse who
consents to the mortgage remains the
titleholder and the residence remains the
spouse’s primary residence.
(e) In domestic relations matters, a lawyer shall provide a prospective
client with a statement of client’s rights and responsibilities at the initial conference
and prior to the signing of a written retainer agreement.
(f) Where applicable, a lawyer shall resolve fee disputes by arbitration at
the election of the client pursuant to a fee arbitration program established by the
Chief Administrator of the Courts and approved by the Administrative Board of the
Courts.
-8-

(g) A lawyer shall not divide a fee for legal services with another lawyer
who is not associated in the same law firm unless:
(1) the division is in proportion to the services performed
by each lawyer or, by a writing given to the client,
each lawyer assumes joint responsibility for the
representation;
(2) the client agrees to employment of the other lawyer
after a full disclosure that a division of fees will be
made, including the share each lawyer will receive,
and the client’s agreement is confirmed in writing;
and
(3) the total fee is not excessive.
(h) Rule 1.5(g) does not prohibit payment to a lawyer formerly associated
in a law firm pursuant to a separation or retirement agreement.

RULE 1.6.
Confidentiality of Information
(a) A lawyer shall not knowingly reveal confidential information, as defined
in this Rule, or use such information to the disadvantage of a client or for the
advantage of the lawyer or a third person, unless:
(1) the client gives informed consent, as defined in Rule
1.0(j);
(2) the disclosure is impliedly authorized to advance the
best interests of the client and is either reasonable
under the circumstances or customary in the
professional community; or
(3) the disclosure is permitted by paragraph (b).
“Confidential information” consists of information gained during or relating
to the representation of a client, whatever its source, that is (a) protected by the
attorney-client privilege, (b) likely to be embarrassing or detrimental to the client if
disclosed, or (c) information that the client has requested be kept confidential.
“Confidential information” does not ordinarily include (i) a lawyer’s legal
knowledge or legal research or (ii) information that is generally known in the local
community or in the trade, field or profession to which the information relates.
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(b) A lawyer may reveal or use confidential information to the extent that
the lawyer reasonably believes necessary:
(1) to prevent reasonably certain death or substantial
bodily harm;
(2) to prevent the client from committing a crime;
(3) to withdraw a written or oral opinion or
representation previously given by the lawyer and
reasonably believed by the lawyer still to be relied
upon by a third person, where the lawyer has
discovered that the opinion or representation was
based on materially inaccurate information or is being
used to further a crime or fraud;
(4) to secure legal advice about compliance with these
Rules or other law by the lawyer, another lawyer
associated with the lawyer’s firm or the law firm;
(5) (i) to defend the lawyer or the lawyer’s employees
and associates against an accusation of wrongful
conduct; or
(ii) to establish or collect a fee; or
(6) when permitted or required under these Rules or to
comply with other law or court order.
(c) A lawyer shall exercise reasonable care to prevent the lawyer’s
employees, associates, and others whose services are utilized by the lawyer from
disclosing or using confidential information of a client, except that a lawyer may
reveal the information permitted to be disclosed by paragraph (b) through an
employee.

RULE 1.7.
Conflict of Interest: Current Clients
(a) Except as provided in paragraph (b), a lawyer shall not represent a
client if a reasonable lawyer would conclude that either:
(1) the representation will involve the lawyer in
representing differing interests; or
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(2) there is a significant risk that the lawyer’s
professional judgment on behalf of a client will be
adversely affected by the lawyer’s own financial,
business, property or other personal interests.
(b) Notwithstanding the existence of a concurrent conflict of interest under
paragraph (a), a lawyer may represent a client if:
(1) the lawyer reasonably believes that the lawyer will be
able to provide competent and diligent representation
to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a
claim by one client against another client represented
by the lawyer in the same litigation or other
proceeding before a tribunal; and
(4) each affected client gives informed consent, confirmed
in writing.

RULE 1.8.
Current Clients: Specific Conflict of Interest Rules
(a) A lawyer shall not enter into a business transaction with a client if they
have differing interests therein and if the client expects the lawyer to exercise
professional judgment therein for the protection of the client, unless:
(1) the transaction is fair and reasonable to the client and
the terms of the transaction are fully disclosed and
transmitted in writing in a manner that can be
reasonably understood by the client;
(2) the client is advised in writing of the desirability of
seeking, and is given a reasonable opportunity to
seek, the advice of independent legal counsel on the
transaction; and
(3) the client gives informed consent, in a writing signed
by the client, to the essential terms of the transaction
and the lawyer’s role in the transaction, including
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whether the lawyer is representing the client in the
transaction.
(b) A lawyer shall not use information relating to representation of a client
to the disadvantage of the client unless the client gives informed consent, except as
permitted or required by these Rules.
(c) A lawyer shall not:
(1) solicit any gift from a client, including a testamentary
gift, for the benefit of the lawyer or a person related to
the lawyer; or
(2) prepare on behalf of a client an instrument giving the
lawyer or a person related to the lawyer any gift,
unless the lawyer or other recipient of the gift is
related to the client and a reasonable lawyer would
conclude that the transaction is fair and reasonable.
For purposes of this paragraph, related persons include a spouse, child,
grandchild, parent, grandparent or other relative or individual with whom the
lawyer or the client maintains a close, familial relationship.
(d) Prior to conclusion of all aspects of the matter giving rise to the
representation or proposed representation of the client or prospective client, a
lawyer shall not negotiate or enter into any arrangement or understanding with:
(1) a client or a prospective client by which the lawyer
acquires an interest in literary or media rights with
respect to the subject matter of the representation or
proposed representation; or
(2) any person by which the lawyer transfers or assigns
any interest in literary or media rights with respect to
the subject matter of the representation of a client or
prospective client.
(e) While representing a client in connection with contemplated or pending
litigation, a lawyer shall not advance or guarantee financial assistance to the client,
except that:
(1) a lawyer may advance court costs and expenses of
litigation, the repayment of which may be contingent
on the outcome of the matter;
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(2) a lawyer representing an indigent or pro bono client
may pay court costs and expenses of litigation on
behalf of the client; and
(3) a lawyer, in an action in which an attorney’s fee is
payable in whole or in part as a percentage of the
recovery in the action, may pay on the lawyer’s own
account court costs and expenses of litigation. In such
case, the fee paid to the lawyer from the proceeds of
the action may include an amount equal to such costs
and expenses incurred.
(f) A lawyer shall not accept compensation for representing a client, or
anything of value related to the lawyer’s representation of the client, from one other
than the client unless:
(1) the client gives informed consent;
(2) there is no interference with the lawyer’s
independent professional judgment or with the clientlawyer relationship; and
(3) the client’s confidential information is protected as
required by Rule 1.6.
(g) A lawyer who represents two or more clients shall not participate in
making an aggregate settlement of the claims of or against the clients, absent court
approval, unless each client gives informed consent in a writing signed by the client.
The lawyer’s disclosure shall include the existence and nature of all the claims
involved and of the participation of each person in the settlement.
(h) A lawyer shall not:
(1) make an agreement prospectively limiting the
lawyer’s liability to a client for malpractice; or
(2) settle a claim or potential claim for such liability with
an unrepresented client or former client unless that
person is advised in writing of the desirability of
seeking, and is given a reasonable opportunity to
seek, the advice of independent legal counsel in
connection therewith.
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(i) A lawyer shall not acquire a proprietary interest in the cause of action
or subject matter of litigation the lawyer is conducting for a client, except that the
lawyer may:
(1) acquire a lien authorized by law to secure the lawyer’s
fee or expenses; and
(2) contract with a client for a reasonable contingent fee
in a civil matter subject to Rule 1.5(d) or other law or
court rule.
(j)

(1) A lawyer shall not:
(i) as a condition of entering into or continuing
any professional representation by the
lawyer or the lawyer’s firm, require or
demand sexual relations with any person;
(ii) employ coercion, intimidation or undue
influence in entering into sexual relations
incident to any professional representation
by the lawyer or the lawyer’s firm; or
(iii) in domestic relations matters, enter into
sexual relations with a client during the
course of the lawyer’s representation of the
client.
(2) Rule 1.8(j)(1) shall not apply to sexual relations
between lawyers and their spouses or to ongoing
consensual sexual relationships that predate the
initiation of the client-lawyer relationship.

(k) Where a lawyer in a firm has sexual relations with a client but does not
participate in the representation of that client, the lawyers in the firm shall not be
subject to discipline under this Rule solely because of the occurrence of such sexual
relations.

RULE 1.9.
Duties to Former Clients
(a) A lawyer who has formerly represented a client in a matter shall not
thereafter represent another person in the same or a substantially related matter in
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which that person’s interests are materially adverse to the interests of the former
client unless the former client gives informed consent, confirmed in writing.
(b) Unless the former client gives informed consent, confirmed in writing, a
lawyer shall not knowingly represent a person in the same or a substantially related
matter in which a firm with which the lawyer formerly was associated had
previously represented a client:
(1) whose interests are materially adverse to that person;
and
(2) about whom the lawyer had acquired information
protected by Rules 1.6 or paragraph (c) of this Rule
that is material to the matter.
(c) A lawyer who has formerly represented a client in a matter or whose
present or former firm has formerly represented a client in a matter shall not
thereafter:
(1) use confidential information of the former client
protected by Rule 1.6 to the disadvantage of the
former client, except as these Rules would permit or
require with respect to a current client or when the
information has become generally known; or
(2) reveal confidential information of the former client
protected by Rule 1.6 except as these Rules would
permit or require with respect to a current client.

RULE 1.10.
Imputation of Conflicts of Interest
(a) While lawyers are associated in a firm, none of them shall knowingly
represent a client when any one of them practicing alone would be prohibited from
doing so by Rule 1.7, 1.8 or 1.9, except as otherwise provided therein.
(b) When a lawyer has terminated an association with a firm, the firm is
prohibited from thereafter representing a person with interests that the firm knows
or reasonably should know are materially adverse to those of a client represented
by the formerly associated lawyer and not currently represented by the firm if the
firm or any lawyer remaining in the firm has information protected by Rule 1.6 or
Rule 1.9(c) that is material to the matter.
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(c) When a lawyer becomes associated with a firm, the firm may not
knowingly represent a client in a matter that is the same as or substantially related
to a matter in which the newly associated lawyer, or a firm with which that lawyer
was associated, formerly represented a client whose interests are materially
adverse to the prospective or current client unless the newly associated lawyer did
not acquire any information protected by Rule 1.6 or Rule 1.9(c) that is material to
the current matter.
(d) A disqualification prescribed by this Rule may be waived by the affected
client or former client under the conditions stated in Rule 1.7.
(e) A law firm shall make a written record of its engagements, at or near
the time of each new engagement, and shall implement and maintain a system by
which proposed engagements are checked against current and previous
engagements when:
(1) the firm agrees to represent a new client;
(2) the firm agrees to represent an existing client in a new
matter;
(3) the firm hires or associates with another lawyer; or
(4) an additional party is named or appears in a pending
matter.
(f) Substantial failure to keep records or to implement or maintain a
conflict-checking system that complies with paragraph (e) shall be a violation
thereof regardless of whether there is another violation of these Rules.
(g) Where a violation of paragraph (e) by a law firm is a substantial factor
in causing a violation of paragraph (a) by a lawyer, the law firm, as well as the
individual lawyer, shall be responsible for the violation of paragraph (a).
(h) A lawyer related to another lawyer as parent, child, sibling or spouse
shall not represent in any matter a client whose interests differ from those of
another party to the matter who the lawyer knows is represented by the other
lawyer unless the client consents to the representation after full disclosure and the
lawyer concludes that the lawyer can adequately represent the interests of the
client.
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RULE 1.11.
Special Conflicts of Interest for Former and Current
Government Officers and Employees
(a) Except as law may otherwise expressly provide, a lawyer who has
formerly served as a public officer or employee of the government:
(1) shall comply with Rule 1.9(c); and
(2) shall not represent a client in connection with a
matter in which the lawyer participated personally
and substantially as a public officer or employee,
unless the appropriate government agency gives its
informed consent, confirmed in writing, to the
representation. This provision shall not apply to
matters governed by Rule 1.12(a).
(b) When a lawyer is disqualified from representation under paragraph (a),
no lawyer in a firm with which that lawyer is associated may knowingly undertake
or continue representation in such a matter unless:
(1) the firm acts promptly and reasonably to:
(i) notify, as appropriate, lawyers and
nonlawyer personnel within the firm that
the personally disqualified lawyer is
prohibited from participating in the
representation of the current client;
(ii) implement effective screening procedures to
prevent the flow of information about the
matter between the personally disqualified
lawyer and the others in the firm;
(iii) ensure that the disqualified lawyer is
apportioned no part of the fee therefrom;
and
(iv) give written notice to the appropriate
government agency to enable it to ascertain
compliance with the provisions of this Rule;
and
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(2) there are no other circumstances in the particular
representation that create an appearance of
impropriety.
(c) Except as law may otherwise expressly provide, a lawyer having
information that the lawyer knows is confidential government information about a
person, acquired when the lawyer was a public officer or employee, may not
represent a private client whose interests are adverse to that person in a matter in
which the information could be used to the material disadvantage of that person. As
used in this Rule, the term “confidential government information” means
information that has been obtained under governmental authority and that, at the
time this Rule is applied, the government is prohibited by law from disclosing to the
public or has a legal privilege not to disclose, and that is not otherwise available to
the public. A firm with which that lawyer is associated may undertake or continue
representation in the matter only if the disqualified lawyer is timely and effectively
screened from any participation in the matter in accordance with the provisions of
paragraph (b).
(d) Except as law may otherwise expressly provide, a lawyer currently
serving as a public officer or employee shall not:
(1) participate in a matter in which the lawyer
participated personally and substantially while in
private practice or nongovernmental employment,
unless under applicable law no one is, or by lawful
delegation may be, authorized to act in the lawyer’s
stead in the matter; or
(2) negotiate for private employment with any person
who is involved as a party or as lawyer for a party in a
matter in which the lawyer is participating personally
and substantially.
(e) As used in this Rule, the term “matter” as defined in Rule 1.0(l) does not
include or apply to agency rulemaking functions.
(f)

A lawyer who holds public office shall not:
(1) use the public position to obtain, or attempt to obtain,
a special advantage in legislative matters for the
lawyer or for a client under circumstances where the
lawyer knows or it is obvious that such action is not in
the public interest;
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(2) use the public position to influence, or attempt to
influence, a tribunal to act in favor of the lawyer or of
a client; or
(3) accept anything of value from any person when the
lawyer knows or it is obvious that the offer is for the
purpose of influencing the lawyer’s action as a public
official.

RULE 1.12.
Specific Conflicts of Interest for Former Judges,
Arbitrators, Mediators or Other Third-Party Neutrals
(a) A lawyer shall not accept private employment in a matter upon the
merits of which the lawyer has acted in a judicial capacity.
(b) Except as stated in paragraph (e), and unless all parties to the
proceeding give informed consent, confirmed in writing, a lawyer shall not
represent anyone in connection with a matter in which the lawyer participated
personally and substantially as:
(1) an arbitrator, mediator or other third-party neutral;
or
(2) a law clerk to a judge or other adjudicative officer or
an arbitrator, mediator or other third-party neutral.
(c) A lawyer shall not negotiate for employment with any person who is
involved as a party or as lawyer for a party in a matter in which the lawyer is
participating personally and substantially as a judge or other adjudicative officer or
as an arbitrator, mediator or other third-party neutral.
(d) When a lawyer is disqualified from representation under this Rule, no
lawyer in a firm with which that lawyer is associated may knowingly undertake or
continue representation in such a matter unless:
(1) the firm acts promptly and reasonably to:
(i) notify, as appropriate, lawyers and
nonlawyer personnel within the firm that
the personally disqualified lawyer is
prohibited from participating in the
representation of the current client;
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(ii) implement effective screening procedures to
prevent the flow of information about the
matter between the personally disqualified
lawyer and the others in the firm;
(iii) ensure that the disqualified lawyer is
apportioned no part of the fee therefrom;
and
(iv) give written notice to the parties and any
appropriate tribunal to enable it to ascertain
compliance with the provisions of this Rule;
and
(2) there are no other circumstances in the particular
representation that create an appearance of
impropriety.
(e) An arbitrator selected as a partisan of a party in a multimember
arbitration panel is not prohibited from subsequently representing that party.

RULE 1.13.
Organization As Client
(a) When a lawyer employed or retained by an organization is dealing with
the organization’s directors, officers, employees, members, shareholders or other
constituents, and it appears that the organization’s interests may differ from those
of the constituents with whom the lawyer is dealing, the lawyer shall explain that
the lawyer is the lawyer for the organization and not for any of the constituents.
(b) If a lawyer for an organization knows that an officer, employee or other
person associated with the organization is engaged in action or intends to act or
refuses to act in a matter related to the representation that (i) is a violation of a legal
obligation to the organization or a violation of law that reasonably might be
imputed to the organization, and (ii) is likely to result in substantial injury to the
organization, then the lawyer shall proceed as is reasonably necessary in the best
interest of the organization. In determining how to proceed, the lawyer shall give
due consideration to the seriousness of the violation and its consequences, the
scope and nature of the lawyer’s representation, the responsibility in the
organization and the apparent motivation of the person involved, the policies of the
organization concerning such matters and any other relevant considerations. Any
measures taken shall be designed to minimize disruption of the organization and
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the risk of revealing information relating to the representation to persons outside
the organization. Such measures may include, among others:
(1) asking reconsideration of the matter;
(2) advising that a separate legal opinion on the matter be
sought for presentation to an appropriate authority in
the organization; and
(3) referring the matter to higher authority in the
organization, including, if warranted by the
seriousness of the matter, referral to the highest
authority that can act in behalf of the organization as
determined by applicable law.
(c) If, despite the lawyer’s efforts in accordance with paragraph (b), the
highest authority that can act on behalf of the organization insists upon action, or a
refusal to act, that is clearly in violation of law and is likely to result in a substantial
injury to the organization, the lawyer may reveal confidential information only if
permitted by Rule 1.6, and may resign in accordance with Rule 1.16.
(d) A lawyer representing an organization may also represent any of its
directors, officers, employees, members, shareholders or other constituents, subject
to the provisions of Rule 1.7. If the organization’s consent to the concurrent
representation is required by Rule 1.7, the consent shall be given by an appropriate
official of the organization other than the individual who is to be represented, or by
the shareholders.

RULE 1.14.
Client With Diminished Capacity
(a) When a client’s capacity to make adequately considered decisions in
connection with a representation is diminished, whether because of minority,
mental impairment or for some other reason, the lawyer shall, as far as reasonably
possible, maintain a conventional relationship with the client.
(b) When the lawyer reasonably believes that the client has diminished
capacity, is at risk of substantial physical, financial or other harm unless action is
taken and cannot adequately act in the client’s own interest, the lawyer may take
reasonably necessary protective action, including consulting with individuals or
entities that have the ability to take action to protect the client and, in appropriate
cases, seeking the appointment of a guardian ad litem, conservator or guardian.
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(c) Information relating to the representation of a client with diminished
capacity is protected by Rule 1.6. When taking protective action pursuant to
paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal
information about the client, but only to the extent reasonably necessary to protect
the client’s interests.

RULE 1.15.
Preserving Identity of Funds and Property of Others; Fiduciary Responsibility;
Commingling and Misappropriation of Client Funds or Property; Maintenance of Bank
Accounts; Record Keeping; Examination of Records
(a) Prohibition Against Commingling and Misappropriation of Client Funds
or Property.
A lawyer in possession of any funds or other property belonging to
another person, where such possession is incident to his or her
practice of law, is a fiduciary, and must not misappropriate such funds
or property or commingle such funds or property with his or her own.
(b) Separate Accounts.
(1) A lawyer who is in possession of funds belonging to
another person incident to the lawyer’s practice of
law shall maintain such funds in a banking institution
within New York State that agrees to provide
dishonored check reports in accordance with the
provisions of 22 N.Y.C.R.R. Part 1300. “Banking
institution” means a state or national bank, trust
company, savings bank, savings and loan association
or credit union. Such funds shall be maintained, in the
lawyer’s own name, or in the name of a firm of
lawyers of which the lawyer is a member, or in the
name of the lawyer or firm of lawyers by whom the
lawyer is employed, in a special account or accounts,
separate from any business or personal accounts of
the lawyer or lawyer’s firm, and separate from any
accounts that the lawyer may maintain as executor,
guardian, trustee or receiver, or in any other fiduciary
capacity; into such special account or accounts all
funds held in escrow or otherwise entrusted to the
lawyer or firm shall be deposited; provided, however,
that such funds may be maintained in a banking
institution located outside New York State if such
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banking institution complies with 22 N.Y.C.R.R. Part
1300 and the lawyer has obtained the prior written
approval of the person to whom such funds belong
specifying the name and address of the office or
branch of the banking institution where such funds
are to be maintained.
(2) A lawyer or the lawyer’s firm shall identify the special
bank account or accounts required by Rule 1.15(b)(1)
as an “Attorney Special Account,” “Attorney Trust
Account,” or “Attorney Escrow Account,” and shall
obtain checks and deposit slips that bear such title.
Such title may be accompanied by such other
descriptive language as the lawyer may deem
appropriate, provided that such additional language
distinguishes such special account or accounts from
other bank accounts that are maintained by the
lawyer or the lawyer’s firm.
(3) Funds reasonably sufficient to maintain the account
or to pay account charges may be deposited therein.
(4) Funds belonging in part to a client or third person and
in part currently or potentially to the lawyer or law
firm shall be kept in such special account or accounts,
but the portion belonging to the lawyer or law firm
may be withdrawn when due unless the right of the
lawyer or law firm to receive it is disputed by the
client or third person, in which event the disputed
portion shall not be withdrawn until the dispute is
finally resolved.
(c) Notification of Receipt of Property; Safekeeping; Rendering Accounts;
Payment or Delivery of Property.
A lawyer shall:
(1) promptly notify a client or third person of the receipt
of funds, securities, or other properties in which the
client or third person has an interest;
(2) identify and label securities and properties of a client
or third person promptly upon receipt and place them
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in a safe deposit box or other place of safekeeping as
soon as practicable;
(3) maintain complete records of all funds, securities, and
other properties of a client or third person coming
into the possession of the lawyer and render
appropriate accounts to the client or third person
regarding them; and
(4) promptly pay or deliver to the client or third person
as requested by the client or third person the funds,
securities, or other properties in the possession of the
lawyer that the client or third person is entitled to
receive.
(d) Required Bookkeeping Records.
(1) A lawyer shall maintain for seven years after the
events that they record:
(i)

the records of all deposits in and
withdrawals from the accounts specified in
Rule 1.15(b) and of any other bank account
that concerns or affects the lawyer’s
practice of law; these records shall
specifically identify the date, source and
description of each item deposited, as well
as the date, payee and purpose of each
withdrawal or disbursement;

(ii) a record for special accounts, showing the
source of all funds deposited in such
accounts, the names of all persons for
whom the funds are or were held, the
amount of such funds, the description and
amounts, and the names of all persons to
whom such funds were disbursed;
(iii) copies of all retainer and compensation
agreements with clients;
(iv) copies of all statements to clients or other
persons showing the disbursement of funds
to them or on their behalf;
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(v) copies of all bills rendered to clients;
(vi) copies of all records showing payments to
lawyers, investigators or other persons, not
in the lawyer’s regular employ, for services
rendered or performed;
(vii) copies of all retainer and closing statements
filed with the Office of Court
Administration; and
(viii) all checkbooks and check stubs, bank
statements, prenumbered canceled checks
and duplicate deposit slips.
(2) Lawyers shall make accurate entries of all financial
transactions in their records of receipts and
disbursements, in their special accounts, in their
ledger books or similar records, and in any other
books of account kept by them in the regular course of
their practice, which entries shall be made at or near
the time of the act, condition or event recorded.
(3) For purposes of Rule 1.15(d), a lawyer may satisfy the
requirements of maintaining “copies” by maintaining
any of the following items: original records,
photocopies, microfilm, optical imaging, and any other
medium that preserves an image of the document that
cannot be altered without detection.
(e) Authorized Signatories.
All special account withdrawals shall be made only to a named payee and not
to cash. Such withdrawals shall be made by check or, with the prior written
approval of the party entitled to the proceeds, by bank transfer. Only a lawyer
admitted to practice law in New York State shall be an authorized signatory of a
special account.
(f)

Missing Clients.

Whenever any sum of money is payable to a client and the lawyer is unable
to locate the client, the lawyer shall apply to the court in which the action was
brought if in the unified court system, or, if no action was commenced in the unified
court system, to the Supreme Court in the county in which the lawyer maintains an
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office for the practice of law, for an order directing payment to the lawyer of any
fees and disbursements that are owed by the client and the balance, if any, to the
Lawyers’ Fund for Client Protection for safeguarding and disbursement to persons
who are entitled thereto.
(g) Designation of Successor Signatories.
(1) Upon the death of a lawyer who was the sole
signatory on an attorney trust, escrow or special
account, an application may be made to the Supreme
Court for an order designating a successor signatory
for such trust, escrow or special account, who shall be
a member of the bar in good standing and admitted to
the practice of law in New York State.
(2) An application to designate a successor signatory shall
be made to the Supreme Court in the judicial district
in which the deceased lawyer maintained an office for
the practice of law. The application may be made by
the legal representative of the deceased lawyer’s
estate; a lawyer who was affiliated with the deceased
lawyer in the practice of law; any person who has a
beneficial interest in such trust, escrow or special
account; an officer of a city or county bar association;
or counsel for an attorney disciplinary committee. No
lawyer may charge a legal fee for assisting with an
application to designate a successor signatory
pursuant to this Rule.
(3) The Supreme Court may designate a successor
signatory and may direct the safeguarding of funds
from such trust, escrow or special account, and the
disbursement of such funds to persons who are
entitled thereto, and may order that funds in such
account be deposited with the Lawyers’ Fund for
Client Protection for safeguarding and disbursement
to persons who are entitled thereto.
(h) Dissolution of a Firm.
Upon the dissolution of any firm of lawyers, the former partners or
members shall make appropriate arrangements for the maintenance, by one of them
or by a successor firm, of the records specified in Rule 1.15(d).

-26-

(i) Availability of Bookkeeping Records: Records Subject to Production in
Disciplinary Investigations and Proceedings.
The financial records required by this Rule shall be located, or made
available, at the principal New York State office of the lawyers subject hereto, and
any such records shall be produced in response to a notice or subpoena duces tecum
issued in connection with a complaint before or any investigation by the
appropriate grievance or departmental disciplinary committee, or shall be produced
at the direction of the appropriate Appellate Division before any person designated
by it. All books and records produced pursuant to this Rule shall be kept
confidential, except for the purpose of the particular proceeding, and their contents
shall not be disclosed by anyone in violation of the attorney-client privilege.
(j)

Disciplinary Action.

A lawyer who does not maintain and keep the accounts and records as
specified and required by this Rule, or who does not produce any such records
pursuant to this Rule, shall be deemed in violation of these Rules and shall be
subject to disciplinary proceedings.

RULE 1.16.
Declining or Terminating Representation
(a) A lawyer shall not accept employment on behalf of a person if the
lawyer knows or reasonably should know that such person wishes to:
(1) bring a legal action, conduct a defense, or assert a
position in a matter, or otherwise have steps taken for
such person, merely for the purpose of harassing or
maliciously injuring any person; or
(2) present a claim or defense in a matter that is not
warranted under existing law, unless it can be
supported by a good faith argument for an extension,
modification, or reversal of existing law.
(b) Except as stated in paragraph (d), a lawyer shall withdraw from the
representation of a client when:
(1) the lawyer knows or reasonably should know that the
representation will result in a violation of these Rules
or of law;
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(2) the lawyer’s physical or mental condition materially
impairs the lawyer’s ability to represent the client;
(3) the lawyer is discharged; or
(4) the lawyer knows or reasonably should know that the
client is bringing the legal action, conducting the
defense, or asserting a position in the matter, or is
otherwise having steps taken, merely for the purpose
of harassing or maliciously injuring any person.
(c) Except as stated in paragraph (d), a lawyer may withdraw from
representing a client when:
(1) withdrawal can be accomplished without material
adverse effect on the interests of the client;
(2) the client persists in a course of action involving the
lawyer’s services that the lawyer reasonably believes
is criminal or fraudulent;
(3) the client has used the lawyer’s services to perpetrate
a crime or fraud;
(4) the client insists upon taking action with which the
lawyer has a fundamental disagreement;
(5) the client deliberately disregards an agreement or
obligation to the lawyer as to expenses or fees;
(6) the client insists upon presenting a claim or defense
that is not warranted under existing law and cannot
be supported by good faith argument for an extension,
modification, or reversal of existing law;
(7) the client fails to cooperate in the representation or
otherwise renders the representation unreasonably
difficult for the lawyer to carry out employment
effectively;
(8) the lawyer’s inability to work with co-counsel
indicates that the best interest of the client likely will
be served by withdrawal;

-28-

(9) the lawyer’s mental or physical condition renders it
difficult for the lawyer to carry out the representation
effectively;
(10) the client knowingly and freely assents to termination
of the employment;
(11) withdrawal is permitted under Rule 1.13(c) or other
law;
(12) the lawyer believes in good faith, in a matter pending
before a tribunal, that the tribunal will find the
existence of other good cause for withdrawal; or
(13) the client insists that the lawyer pursue a course of
conduct which is illegal or prohibited under these
Rules.
(d) If permission for withdrawal from employment is required by the rules
of a tribunal, a lawyer shall not withdraw from employment in a matter before that
tribunal without its permission. When ordered to do so by a tribunal, a lawyer shall
continue representation notwithstanding good cause for terminating the
representation.
(e) Even when withdrawal is otherwise permitted or required, upon
termination of representation, a lawyer shall take steps, to the extent reasonably
practicable, to avoid foreseeable prejudice to the rights of the client, including giving
reasonable notice to the client, allowing time for employment of other counsel,
delivering to the client all papers and property to which the client is entitled,
promptly refunding any part of a fee paid in advance that has not been earned and
complying with applicable laws and rules.

RULE 1.17.
Sale of Law Practice
(a) A lawyer retiring from a private practice of law; a law firm, one or more
members of which are retiring from the private practice of law with the firm; or the
personal representative of a deceased, disabled or missing lawyer, may sell a law
practice, including goodwill, to one or more lawyers or law firms, who may
purchase the practice. The seller and the buyer may agree on reasonable
restrictions on the seller’s private practice of law, notwithstanding any other
provision of these Rules. Retirement shall include the cessation of the private
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practice of law in the geographic area, that is, the county and city and any county or
city contiguous thereto, in which the practice to be sold has been conducted.
(b) Confidential information.
(1) With respect to each matter subject to the
contemplated sale, the seller may provide prospective
buyers with any information not protected as
confidential information under Rule 1.6.
(2) Notwithstanding Rule 1.6, the seller may provide the
prospective buyer with information as to individual
clients:
(i)

concerning the identity of the client, except
as provided in paragraph (b)(6);

(ii) concerning the status and general nature of
the matter;
(iii) available in public court files; and
(iv) concerning the financial terms of the clientlawyer relationship and the payment status
of the client’s account.
(3) Prior to making any disclosure of confidential
information that may be permitted under paragraph
(b)(2), the seller shall provide the prospective buyer
with information regarding the matters involved in
the proposed sale sufficient to enable the prospective
buyer to determine whether any conflicts of interest
exist. Where sufficient information cannot be
disclosed without revealing client confidential
information, the seller may make the disclosures
necessary for the prospective buyer to determine
whether any conflict of interest exists, subject to
paragraph (b)(6). If the prospective buyer determines
that conflicts of interest exist prior to reviewing the
information, or determines during the course of
review that a conflict of interest exists, the
prospective buyer shall not review or continue to
review the information unless the seller shall have
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obtained the consent of the client in accordance with
Rule 1.6(a)(1).
(4) Prospective buyers shall maintain the confidentiality
of and shall not use any client information received in
connection with the proposed sale in the same
manner and to the same extent as if the prospective
buyers represented the client.
(5) Absent the consent of the client after full disclosure, a
seller shall not provide a prospective buyer with
information if doing so would cause a violation of the
attorney-client privilege.
(6) If the seller has reason to believe that the identity of
the client or the fact of the representation itself
constitutes confidential information in the
circumstances, the seller may not provide such
information to a prospective buyer without first
advising the client of the identity of the prospective
buyer and obtaining the client’s consent to the
proposed disclosure.
(c) Written notice of the sale shall be given jointly by the seller and the
buyer to each of the seller’s clients and shall include information regarding:
(1) the client’s right to retain other counsel or to take
possession of the file;
(2) the fact that the client’s consent to the transfer of the
client’s file or matter to the buyer will be presumed if
the client does not take any action or otherwise object
within 90 days of the sending of the notice, subject to
any court rule or statute requiring express approval
by the client or a court;
(3) the fact that agreements between the seller and the
seller’s clients as to fees will be honored by the buyer;
(4) proposed fee increases, if any, permitted under
paragraph (e); and
(5) the identity and background of the buyer or buyers,
including principal office address, bar admissions,
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number of years in practice in New York State,
whether the buyer has ever been disciplined for
professional misconduct or convicted of a crime, and
whether the buyer currently intends to resell the
practice.
(d) When the buyer’s representation of a client of the seller would give rise
to a waivable conflict of interest, the buyer shall not undertake such representation
unless the necessary waiver or waivers have been obtained in writing.
(e) The fee charged a client by the buyer shall not be increased by reason of
the sale, unless permitted by a retainer agreement with the client or otherwise
specifically agreed to by the client.

RULE 1.18.
Duties to Prospective Clients
(a) A person who discusses with a lawyer the possibility of forming a
client-lawyer relationship with respect to a matter is a “prospective client.”
(b) Even when no client-lawyer relationship ensues, a lawyer who has had
discussions with a prospective client shall not use or reveal information learned in
the consultation, except as Rule 1.9 would permit with respect to information of a
former client.
(c) A lawyer subject to paragraph (b) shall not represent a client with
interests materially adverse to those of a prospective client in the same or a
substantially related matter if the lawyer received information from the prospective
client that could be significantly harmful to that person in the matter, except as
provided in paragraph (d). If a lawyer is disqualified from representation under this
paragraph, no lawyer in a firm with which that lawyer is associated may knowingly
undertake or continue representation in such a matter, except as provided in
paragraph (d).
(d) When the lawyer has received disqualifying information as defined in
paragraph (c), representation is permissible if:
(1) both the affected client and the prospective client
have given informed consent, confirmed in writing; or
(2) the lawyer who received the information took
reasonable measures to avoid exposure to more
disqualifying information than was reasonably
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necessary to determine whether to represent the
prospective client; and
(i)

the firm acts promptly and reasonably to
notify, as appropriate, lawyers and
nonlawyer personnel within the firm that
the personally disqualified lawyer is
prohibited from participating in the
representation of the current client;

(ii) the firm implements effective screening
procedures to prevent the flow of
information about the matter between the
disqualified lawyer and the others in the
firm;
(iii) the disqualified lawyer is apportioned no
part of the fee therefrom; and
(iv) written notice is promptly given to the
prospective client; and
(3) a reasonable lawyer would conclude that the law firm
will be able to provide competent and diligent
representation in the matter.
(e) A person who:
(1) communicates information unilaterally to a lawyer,
without any reasonable expectation that the lawyer is
willing to discuss the possibility of forming a clientlawyer relationship; or
(2) communicates with a lawyer for the purpose of
disqualifying the lawyer from handling a materially
adverse representation on the same or a substantially
related matter, is not a prospective client with the
meaning of paragraph (a).
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RULE 2.1.
Advisor
In representing a client, a lawyer shall exercise independent professional
judgment and render candid advice. In rendering advice, a lawyer may refer not
only to law but to other considerations such as moral, economic, social,
psychological, and political factors that may be relevant to the client’s situation.

RULE 2.2.
[Reserved]

RULE 2.3.
Evaluation for Use by Third Persons
(a) A lawyer may provide an evaluation of a matter affecting a client for the
use of someone other than the client if the lawyer reasonably believes that making
the evaluation is compatible with other aspects of the lawyer’s relationship with the
client.
(b) When the lawyer knows or reasonably should know that the evaluation
is likely to affect the client’s interests materially and adversely, the lawyer shall not
provide the evaluation unless the client gives informed consent.
(c) Unless disclosure is authorized in connection with a report of an
evaluation, information relating to the evaluation is protected by Rule 1.6.

RULE 2.4.
Lawyer Serving as Third-Party Neutral
(a) A lawyer serves as a “third-party neutral” when the lawyer assists two
or more persons who are not clients of the lawyer to reach a resolution of a dispute
or other matter that has arisen between them. Service as a third-party neutral may
include service as an arbitrator, a mediator or in such other capacity as will enable
the lawyer to assist the parties to resolve the matter.
(b) A lawyer serving as a third-party neutral shall inform unrepresented
parties that the lawyer is not representing them. When the lawyer knows or
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reasonably should know that a party does not understand the lawyer’s role in the
matter, the lawyer shall explain the difference between the lawyer’s role as a thirdparty neutral and a lawyer’s role as one who represents a client.
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RULE 3.1.
Non-Meritorious Claims and Contentions
(a) A lawyer shall not bring or defend a proceeding, or assert or controvert
an issue therein, unless there is a basis in law and fact for doing so that is not
frivolous. A lawyer for the defendant in a criminal proceeding or for the respondent
in a proceeding that could result in incarceration may nevertheless so defend the
proceeding as to require that every element of the case be established.
(b) A lawyer’s conduct is “frivolous” for purposes of this Rule if:
(1) the lawyer knowingly advances a claim or defense
that is unwarranted under existing law, except that
the lawyer may advance such claim or defense if it can
be supported by good faith argument for an extension,
modification, or reversal of existing law;
(2) the conduct has no reasonable purpose other than to
delay or prolong the resolution of litigation, in
violation of Rule 3.2, or serves merely to harass or
maliciously injure another; or
(3) the lawyer knowingly asserts material factual
statements that are false.

RULE 3.2.
Delay of Litigation
In representing a client, a lawyer shall not use means that have no
substantial purpose other than to delay or prolong the proceeding or to cause
needless expense.

RULE 3.3.
Conduct Before a Tribunal
(a) A lawyer shall not knowingly:
(1) make a false statement of fact or law to a tribunal or
fail to correct a false statement of material fact or law
previously made to the tribunal by the lawyer;
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(2) fail to disclose to the tribunal controlling legal
authority known to the lawyer to be directly adverse
to the position of the client and not disclosed by
opposing counsel; or
(3) offer or use evidence that the lawyer knows to be
false. If a lawyer, the lawyer’s client, or a witness
called by the lawyer has offered material evidence and
the lawyer comes to know of its falsity, the lawyer
shall take reasonable remedial measures, including, if
necessary, disclosure to the tribunal. A lawyer may
refuse to offer evidence, other than the testimony of a
defendant in a criminal matter, that the lawyer
reasonably believes is false.
(b) A lawyer who represents a client before a tribunal and who knows that
a person intends to engage, is engaging or has engaged in criminal or fraudulent
conduct related to the proceeding shall take reasonable remedial measures,
including, if necessary, disclosure to the tribunal.
(c) The duties stated in paragraphs (a) and (b) apply even if compliance
requires disclosure of information otherwise protected by Rule 1.6.
(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all
material facts known to the lawyer that will enable the tribunal to make an
informed decision, whether or not the facts are adverse.
(e) In presenting a matter to a tribunal, a lawyer shall disclose, unless
privileged or irrelevant, the identities of the clients the lawyer represents and of the
persons who employed the lawyer.
(f)

In appearing as a lawyer before a tribunal, a lawyer shall not:
(1) fail to comply with known local customs of courtesy
or practice of the bar or a particular tribunal without
giving to opposing counsel timely notice of the intent
not to comply;
(2) engage in undignified or discourteous conduct;
(3) intentionally or habitually violate any established rule
of procedure or of evidence; or
(4) engage in conduct intended to disrupt the tribunal.
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RULE 3.4.
Fairness to Opposing Party and Counsel
A lawyer shall not:
(a) (1) suppress any evidence that the lawyer or the
client has a legal obligation to reveal or produce;
(2) advise or cause a person to hide or leave the
jurisdiction of a tribunal for the purpose of making the
person unavailable as a witness therein;
(3) conceal or knowingly fail to disclose that which the
lawyer is required by law to reveal;
(4) knowingly use perjured testimony or false evidence;
(5) participate in the creation or preservation of evidence
when the lawyer knows or it is obvious that the
evidence is false; or
(6) knowingly engage in other illegal conduct or conduct
contrary to these Rules;
(b) offer an inducement to a witness that is prohibited by law or pay, offer
to pay or acquiesce in the payment of compensation to a witness contingent upon
the content of the witness’s testimony or the outcome of the matter. A lawyer may
advance, guarantee or acquiesce in the payment of:
(1) reasonable compensation to a witness for the loss of
time in attending, testifying, preparing to testify or
otherwise assisting counsel, and reasonable related
expenses; or
(2) a reasonable fee for the professional services of an
expert witness and reasonable related expenses;
(c) disregard or advise the client to disregard a standing rule of a tribunal
or a ruling of a tribunal made in the course of a proceeding, but the lawyer may take
appropriate steps in good faith to test the validity of such rule or ruling;
(d) in appearing before a tribunal on behalf of a client:
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(1) state or allude to any matter that the lawyer does not
reasonably believe is relevant or that will not be
supported by admissible evidence;
(2) assert personal knowledge of facts in issue except
when testifying as a witness;
(3) assert a personal opinion as to the justness of a cause,
the credibility of a witness, the culpability of a civil
litigant or the guilt or innocence of an accused but the
lawyer may argue, upon analysis of the evidence, for
any position or conclusion with respect to the matters
stated herein; or
(4) ask any question that the lawyer has no reasonable
basis to believe is relevant to the case and that is
intended to degrade a witness or other person; or
(e) present, participate in presenting, or threaten to present criminal
charges solely to obtain an advantage in a civil matter.

RULE 3.5.
Maintaining and Preserving the Impartiality of Tribunals and Jurors
(a) A lawyer shall not:
(1) seek to or cause another person to influence a judge,
official or employee of a tribunal by means prohibited
by law or give or lend anything of value to such judge,
official, or employee of a tribunal when the recipient
is prohibited from accepting the gift or loan but a
lawyer may make a contribution to the campaign fund
of a candidate for judicial office in conformity with
Part 100 of the Rules of the Chief Administrator of the
Courts;
(2) in an adversarial proceeding communicate or cause
another person to do so on the lawyer’s behalf, as to
the merits of the matter with a judge or official of a
tribunal or an employee thereof before whom the
matter is pending, except:
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(i)

in the course of official proceedings in the
matter;

(ii) in writing, if the lawyer promptly delivers a
copy of the writing to counsel for other
parties and to a party who is not
represented by a lawyer;
(iii) orally, upon adequate notice to counsel for
the other parties and to any party who is
not represented by a lawyer; or
(iv) as otherwise authorized by law, or by Part
100 of the Rules of the Chief Administrator
of the Courts;
(3) seek to or cause another person to influence a juror or
prospective juror by means prohibited by law;
(4) communicate or cause another to communicate with a
member of the jury venire from which the jury will be
selected for the trial of a case or, during the trial of a
case, with any member of the jury unless authorized
to do so by law or court order;
(5) communicate with a juror or prospective juror after
discharge of the jury if:
(i)

the communication is prohibited by law or
court order;

(ii) the juror has made known to the lawyer a
desire not to communicate;
(iii) t h e
communication
involves
misrepresentation, coercion, duress or
harassment; or
(iv) the communication is an attempt to
influence the juror’s actions in future jury
service; or
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(6) conduct a vexatious or harassing investigation of
either a member of the venire or a juror or, by
financial support or otherwise, cause another to do so.
(b) During the trial of a case a lawyer who is not connected therewith shall
not communicate with or cause another to communicate with a juror concerning the
case.
(c) All restrictions imposed by this Rule also apply to communications with
or investigations of members of a family of a member of the venire or a juror.
(d) A lawyer shall reveal promptly to the court improper conduct by a
member of the venire or a juror, or by another toward a member of the venire or a
juror or a member of his or her family of which the lawyer has knowledge.

RULE 3.6.
Trial Publicity
(a) A lawyer who is participating in or has participated in a criminal or civil
matter shall not make an extrajudicial statement that the lawyer knows or
reasonably should know will be disseminated by means of public communication
and will have a substantial likelihood of materially prejudicing an adjudicative
proceeding in the matter.
(b) A statement ordinarily is likely to prejudice materially an adjudicative
proceeding when it refers to a civil matter triable to a jury, a criminal matter or any
other proceeding that could result in incarceration, and the statement relates to:
(1) the character, credibility, reputation or criminal
record of a party, suspect in a criminal investigation
or witness, or the identity of a witness or the expected
testimony of a party or witness;
(2) in a criminal matter that could result in incarceration,
the possibility of a plea of guilty to the offense or the
existence or contents of any confession, admission or
statement given by a defendant or suspect, or that
person’s refusal or failure to make a statement;
(3) the performance or results of any examination or test,
or the refusal or failure of a person to submit to an
examination or test, or the identity or nature of
physical evidence expected to be presented;
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(4) any opinion as to the guilt or innocence of a defendant
or suspect in a criminal matter that could result in
incarceration;
(5) information the lawyer knows or reasonably should
know is likely to be inadmissible as evidence in a trial
and would, if disclosed, create a substantial risk of
prejudicing an impartial trial; or
(6) the fact that a defendant has been charged with a
crime, unless there is included therein a statement
explaining that the charge is merely an accusation and
that the defendant is presumed innocent until and
unless proven guilty.
(c) Provided that the statement complies with paragraph (a), a lawyer may
state the following without elaboration:
(1) the claim, offense or defense and, except when
prohibited by law, the identity of the persons
involved;
(2) information contained in a public record;
(3) that an investigation of a matter is in progress;
(4) the scheduling or result of any step in litigation;
(5) a request for assistance in obtaining evidence and
information necessary thereto;
(6) a warning of danger concerning the behavior of a
person involved, when there is reason to believe that
there exists the likelihood of substantial harm to an
individual or to the public interest; and
(7) in a criminal matter:
(i)

the identity, age, residence, occupation and
family status of the accused;

(ii) if the accused has not been apprehended,
i n formation necessa ry t o a id i n
apprehension of that person;
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(iii) the identity of investigating and arresting
officers or agencies and the length of the
investigation; and
(iv) the fact, time and place of arrest, resistance,
pursuit and use of weapons, and a
description of physical evidence seized,
other than as contained only in a
confession, admission or statement.
(d) Notwithstanding paragraph (a), a lawyer may make a statement that a
reasonable lawyer would believe is required to protect a client from the substantial
prejudicial effect of recent publicity not initiated by the lawyer or the lawyer’s
client. A statement made pursuant to this paragraph shall be limited to such
information as is necessary to mitigate the recent adverse publicity.
(e) No lawyer associated in a firm or government agency with a lawyer
subject to paragraph (a) shall make a statement prohibited by paragraph (a).

RULE 3.7.
Lawyer As Witness
(a) A lawyer shall not act as advocate before a tribunal in a matter in which
the lawyer is likely to be a witness on a significant issue of fact unless:
(1) the testimony relates solely to an uncontested issue;
(2) the testimony relates solely to the nature and value of
legal services rendered in the matter;
(3) disqualification of the lawyer would work substantial
hardship on the client;
(4) the testimony will relate solely to a matter of
formality, and there is no reason to believe that
substantial evidence will be offered in opposition to
the testimony; or
(5) the testimony is authorized by the tribunal.
(b) A lawyer may not act as advocate before a tribunal in a matter if:
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(1) another lawyer in the lawyer’s firm is likely to be
called as a witness on a significant issue other than on
behalf of the client, and it is apparent that the
testimony may be prejudicial to the client; or
(2) the lawyer is precluded from doing so by Rule 1.7 or
Rule 1.9.

RULE 3.8.
Special Responsibilities of Prosecutors and Other Government Lawyers
(a) A prosecutor or other government lawyer shall not institute, cause to be
instituted or maintain a criminal charge when the prosecutor or other government
lawyer knows or it is obvious that the charge is not supported by probable cause.
(b) A prosecutor or other government lawyer in criminal litigation shall
make timely disclosure to counsel for the defendant or to a defendant who has no
counsel of the existence of evidence or information known to the prosecutor or
other government lawyer that tends to negate the guilt of the accused, mitigate the
degree of the offense, or reduce the sentence, except when relieved of this
responsibility by a protective order of a tribunal.
(c) When a prosecutor knows of new, credible and material evidence
creating a reasonable likelihood that a convicted defendant did not commit an
offense of which the defendant was convicted, the prosecutor shall within a
reasonable time:
(1) disclose that evidence to an appropriate court or
prosecutor's office; or
(2) if the conviction was obtained by that prosecutor's
office,
(A) notify the appropriate court and the defendant
that the prosecutor's office possesses such
evidence unless a court authorizes delay for
good cause shown;
(B) disclose that evidence to the defendant unless
the disclosure would interfere with an ongoing
investigation or endanger the safety of a witness
or other person, and a court authorizes delay for
good cause shown; and
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(C) undertake or make reasonable efforts to cause to
be undertaken such further inquiry or
investigation as may be necessary to provide a
reasonable belief that the conviction should or
should not be set aside.
(d) When a prosecutor knows of clear and convincing evidence establishing
that a defendant was convicted, in a prosecution by the prosecutor's office, of an
offense that the defendant did not commit, the prosecutor shall seek a remedy
consistent with justice, applicable law, and the circumstances of the case.
(e) A prosecutor's independent judgment, made in good faith, that the new
evidence is not of such nature as to trigger the obligations of sections (c) and (d),
though subsequently determined to have been erroneous, does not constitute a
violation of this rule.

RULE 3.9.
Advocate In Non-Adjudicative Matters
A lawyer communicating in a representative capacity with a legislative body
or administrative agency in connection with a pending non-adjudicative matter or
proceeding shall disclose that the appearance is in a representative capacity, except
when the lawyer seeks information from an agency that is available to the public.
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RULE 4.1.
Truthfulness In Statements To Others
In the course of representing a client, a lawyer shall not knowingly make a
false statement of fact or law to a third person.

RULE 4.2.
Communication With Person Represented By Counsel
(a) In representing a client, a lawyer shall not communicate or cause
another to communicate about the subject of the representation with a party the
lawyer knows to be represented by another lawyer in the matter, unless the lawyer
has the prior consent of the other lawyer or is authorized to do so by law.
(b) Notwithstanding the prohibitions of paragraph (a), and unless
otherwise prohibited by law, a lawyer may cause a client to communicate with a
represented person unless the represented person is not legally competent, and
may counsel the client with respect to those communications, provided the lawyer
gives reasonable advance notice to the represented person’s counsel that such
communications will be taking place.
(c) A lawyer who is acting pro se or is represented by counsel in a matter is
subject to paragraph (a), but may communicate with a represented person, unless
otherwise prohibited by law and unless the represented person is not legally
competent, provided the lawyer or the lawyer’s counsel gives reasonable advance
notice to the represented person’s counsel that such communications will be taking
place.

RULE 4.3.
Communicating With Unrepresented Persons
In communicating on behalf of a client with a person who is not represented
by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When
the lawyer knows or reasonably should know that the unrepresented person
misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable
efforts to correct the misunderstanding. The lawyer shall not give legal advice to an
unrepresented person other than the advice to secure counsel if the lawyer knows
or reasonably should know that the interests of such person are or have a
reasonable possibility of being in conflict with the interests of the client.
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RULE 4.4.
Respect for Rights of Third Persons
(a) In representing a client, a lawyer shall not use means that have no
substantial purpose other than to embarrass or harm a third person or use methods
of obtaining evidence that violate the legal rights of such a person.
(b) A lawyer who receives a document relating to the representation of the
lawyer’s client and knows or reasonably should know that the document was
inadvertently sent shall promptly notify the sender.

RULE 4.5.
Communication After Incidents Involving Personal Injury or Wrongful Death
(a) In the event of a specific incident involving potential claims for personal
injury or wrongful death, no unsolicited communication shall be made to an
individual injured in the incident or to a family member or legal representative of
such an individual, by a lawyer or law firm, or by any associate, agent, employee or
other representative of a lawyer or law firm representing actual or potential
defendants or entities that may defend and/or indemnify said defendants, before
the 30th day after the date of the incident, unless a filing must be made within 30
days of the incident as a legal prerequisite to the particular claim, in which case no
unsolicited communication shall be made before the 15th day after the date of the
incident.
(b) An unsolicited communication by a lawyer or law firm, seeking to
represent an injured individual or the legal representative thereof under the
circumstance described in paragraph (a) shall comply with Rule 7.3(e).
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RULE 5.1.
Responsibilities of Law Firms, Partners, Managers and Supervisory Lawyers
(a) A law firm shall make reasonable efforts to ensure that all lawyers in
the firm conform to these Rules.
(b) (1) A lawyer with management responsibility in a law
firm shall make reasonable efforts to ensure that
other lawyers in the law firm conform to these Rules.
(2) A lawyer with direct supervisory authority over
another lawyer shall make reasonable efforts to
ensure that the supervised lawyer conforms to these
Rules.
(c) A law firm shall ensure that the work of partners and associates is
adequately supervised, as appropriate. A lawyer with direct supervisory authority
over another lawyer shall adequately supervise the work of the other lawyer, as
appropriate. In either case, the degree of supervision required is that which is
reasonable under the circumstances, taking into account factors such as the
experience of the person whose work is being supervised, the amount of work
involved in a particular matter, and the likelihood that ethical problems might arise
in the course of working on the matter.
(d) A lawyer shall be responsible for a violation of these Rules by another
lawyer if:
(1) the lawyer orders or directs the specific conduct or,
with knowledge of the specific conduct, ratifies it; or
(2) the lawyer is a partner in a law firm or is a lawyer
who individually or together with other lawyers
possesses comparable managerial responsibility in a
law firm in which the other lawyer practices or is a
lawyer who has supervisory authority over the other
lawyer; and
(i)

knows of such conduct at a time when it
could be prevented or its consequences
avoided or mitigated but fails to take
reasonable remedial action; or
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(ii) in the exercise of reasonable management
or supervisory authority should have
known of the conduct so that reasonable
remedial action could have been taken at a
time when the consequences of the conduct
could have been avoided or mitigated.

RULE 5.2.
Responsibilities of a Subordinate Lawyer
(a) A lawyer is bound by these Rules notwithstanding that the lawyer acted
at the direction of another person.
(b) A subordinate lawyer does not violate these Rules if that lawyer acts in
accordance with a supervisory lawyer’s reasonable resolution of an arguable
question of professional duty.

RULE 5.3.
Lawyer’s Responsibility for Conduct of Nonlawyers
(a) A law firm shall ensure that the work of nonlawyers who work for the
firm is adequately supervised, as appropriate. A lawyer with direct supervisory
authority over a nonlawyer shall adequately supervise the work of the nonlawyer,
as appropriate. In either case, the degree of supervision required is that which is
reasonable under the circumstances, taking into account factors such as the
experience of the person whose work is being supervised, the amount of work
involved in a particular matter and the likelihood that ethical problems might arise
in the course of working on the matter.
(b) A lawyer shall be responsible for conduct of a nonlawyer employed or
retained by or associated with the lawyer that would be a violation of these Rules if
engaged in by a lawyer, if:
(1) the lawyer orders or directs the specific conduct or,
with knowledge of the specific conduct, ratifies it; or
(2) the lawyer is a partner in a law firm or is a lawyer
who individually or together with other lawyers
possesses comparable managerial responsibility in a
law firm in which the nonlawyer is employed or is a

-49-

lawyer who has supervisory authority over the
nonlawyer; and
(i)

knows of such conduct at a time when it
could be prevented or its consequences
avoided or mitigated but fails to take
reasonable remedial action; or

(ii) in the exercise of reasonable management
or supervisory authority should have
known of the conduct so that reasonable
remedial action could have been taken at a
time when the consequences of the conduct
could have been avoided or mitigated.

RULE 5.4.
Professional Independence of a Lawyer
(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except
that:
(1) an agreement by a lawyer with the lawyer’s firm or
another lawyer associated in the firm may provide for
the payment of money, over a reasonable period of
time after the lawyer’s death, to the lawyer’s estate or
to one or more specified persons;
(2) a lawyer who undertakes to complete unfinished legal
business of a deceased lawyer may pay to the estate of
the deceased lawyer that portion of the total
compensation that fairly represents the services
rendered by the deceased lawyer; and
(3) a lawyer or law firm may compensate a nonlawyer
employee or include a nonlawyer employee in a
retirement plan based in whole or in part on a profitsharing arrangement.
(b) A lawyer shall not form a partnership with a nonlawyer if any of the
activities of the partnership consist of the practice of law.
(c) Unless authorized by law, a lawyer shall not permit a person who
recommends, employs or pays the lawyer to render legal service for another to
direct or regulate the lawyer’s professional judgment in rendering such legal
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services or to cause the lawyer to compromise the lawyer’s duty to maintain the
confidential information of the client under Rule 1.6.
(d) A lawyer shall not practice with or in the form of an entity authorized to
practice law for profit, if:
(1) a nonlawyer owns any interest therein, except that a
fiduciary representative of the estate of a lawyer may
hold the stock or interest of the lawyer for a
reasonable time during administration;
(2) a nonlawyer is a member, corporate director or officer
thereof or occupies a position of similar responsibility
in any form of association other than a corporation; or
(3) a nonlawyer has the right to direct or control the
professional judgment of a lawyer.

RULE 5.5.
Unauthorized Practice of Law
(a) A lawyer shall not practice law in a jurisdiction in violation of the
regulation of the legal profession in that jurisdiction.
(b) A lawyer shall not aid a nonlawyer in the unauthorized practice of law.

RULE 5.6.
Restrictions On Right To Practice
(a) A lawyer shall not participate in offering or making:
(1) a partnership, shareholder, operating, employment, or
other similar type of agreement that restricts the right
of a lawyer to practice after termination of the
relationship, except an agreement concerning benefits
upon retirement; or
(2) an agreement in which a restriction on a lawyer’s
right to practice is part of the settlement of a client
controversy.

-51-

(b) This Rule does not prohibit restrictions that may be included in the
terms of the sale of a law practice pursuant to Rule 1.17.

RULE 5.7.
Responsibilities Regarding Nonlegal Services
(a) With respect to lawyers or law firms providing nonlegal services to
clients or other persons:
(1) A lawyer or law firm that provides nonlegal services
to a person that are not distinct from legal services
being provided to that person by the lawyer or law
firm is subject to these Rules with respect to the
provision of both legal and nonlegal services.
(2) A lawyer or law firm that provides nonlegal services
to a person that are distinct from legal services being
provided to that person by the lawyer or law firm is
subject to these Rules with respect to the nonlegal
services if the person receiving the services could
reasonably believe that the nonlegal services are the
subject of a client-lawyer relationship.
(3) A lawyer or law firm that is an owner, controlling
party or agent of, or that is otherwise affiliated with,
an entity that the lawyer or law firm knows to be
providing nonlegal services to a person is subject to
these Rules with respect to the nonlegal services if the
person receiving the services could reasonably
believe that the nonlegal services are the subject of a
client-lawyer relationship.
(4) For purposes of paragraphs (a)(2) and (a)(3), it will
be presumed that the person receiving nonlegal
services believes the services to be the subject of a
client-lawyer relationship unless the lawyer or law
firm has advised the person receiving the services in
writing that the services are not legal services and
that the protection of a client-lawyer relationship
does not exist with respect to the nonlegal services, or
if the interest of the lawyer or law firm in the entity
providing nonlegal services is de minimis.
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(b) Notwithstanding the provisions of paragraph (a), a lawyer or law firm
that is an owner, controlling party, agent, or is otherwise affiliated with an entity
that the lawyer or law firm knows is providing nonlegal services to a person shall
not permit any nonlawyer providing such services or affiliated with that entity to
direct or regulate the professional judgment of the lawyer or law firm in rendering
legal services to any person, or to cause the lawyer or law firm to compromise its
duty under Rule 1.6(a) and (c) with respect to the confidential information of a
client receiving legal services.
(c) For purposes of this Rule, “nonlegal services” shall mean those services
that lawyers may lawfully provide and that are not prohibited as an unauthorized
practice of law when provided by a nonlawyer.

RULE 5.8.
Contractual Relationship Between Lawyers and Nonlegal Professionals
(a) The practice of law has an essential tradition of complete independence
and uncompromised loyalty to those it serves. Recognizing this tradition, clients of
lawyers practicing in New York State are guaranteed “independent professional
judgment and undivided loyalty uncompromised by conflicts of interest.” Indeed,
these guarantees represent the very foundation of the profession and allow and
foster its continued role as a protector of the system of law. Therefore, a lawyer
must remain completely responsible for his or her own independent professional
judgment, maintain the confidences and secrets of clients, preserve funds of clients
and third parties in his or her control, and otherwise comply with the legal and
ethical principles governing lawyers in New York State.
Multi-disciplinary practice between lawyers and nonlawyers is
incompatible with the core values of the legal profession and therefore, a strict
division between services provided by lawyers and those provided by nonlawyers is
essential to protect those values. However, a lawyer or law firm may enter into and
maintain a contractual relationship with a nonlegal professional or nonlegal
professional service firm for the purpose of offering to the public, on a systematic
and continuing basis, legal services performed by the lawyer or law firm as well as
other nonlegal professional services, notwithstanding the provisions of Rule 1.7(a),
provided that:
(1) the profession of the nonlegal professional or nonlegal
professional service firm is included in a list jointly
established and maintained by the Appellate Divisions
pursuant to Section 1205.3 of the Joint Appellate
Division Rules;
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(2) the lawyer or law firm neither grants to the nonlegal
professional or nonlegal professional service firm, nor
permits such person or firm to obtain, hold or
exercise, directly or indirectly, any ownership or
investment interest in, or managerial or supervisory
right, power or position in connection with the
practice of law by the lawyer or law firm, nor, as
provided in Rule 7.2(a)(1), shares legal fees with a
nonlawyer or receives or gives any monetary or other
tangible benefit for giving or receiving a referral; and
(3) the fact that the contractual relationship exists is
disclosed by the lawyer or law firm to any client of the
lawyer or law firm before the client is referred to the
nonlegal professional service firm, or to any client of
the nonlegal professional service firm before that
client receives legal services from the lawyer or law
firm; and the client has given informed written
consent and has been provided with a copy of the
“Statement of Client’s Rights In Cooperative Business
Arrangements” pursuant to section 1205.4 of the Joint
Appellate Divisions Rules.
(b) For purposes of paragraph (a):
(1) each profession on the list maintained pursuant to a
Joint Rule of the Appellate Divisions shall have been
designated sua sponte, or approved by the Appellate
Divisions upon application of a member of a nonlegal
profession or nonlegal professional service firm, upon
a determination that the profession is composed of
individuals who, with respect to their profession:
(i)

have been awarded a bachelor’s degree or
its equivalent from an accredited college or
university, or have attained an equivalent
combination of educational credit from
such a college or university and work
experience;

(ii) are licensed to practice the profession by
an agency of the State of New York or the
United States Government; and
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(iii) are required under penalty of suspension
or revocation of license to adhere to a code
of ethical conduct that is reasonably
comparable to that of the legal profession;
(2) the term “ownership or investment interest” shall
mean any such interest in any form of debt or equity,
and shall include any interest commonly considered
to be an interest accruing to or enjoyed by an owner
or investor.
(c) This Rule shall not apply to relationships consisting solely of nonexclusive reciprocal referral agreements or understandings between a lawyer or
law firm and a nonlegal professional or nonlegal professional service firm.
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RULE 6.1.
Voluntary Pro Bono Service
Lawyers are strongly encouraged to provide pro bono legal services to
benefit poor persons.
(a) Every lawyer should aspire to:
(1) provide at least 50 hours of pro bono legal services
each year to poor persons; and
(2) contribute financially to organizations that provide
legal services to poor persons. Lawyers in private
practice or employed by a for-profit entity should
aspire to contribute annually in an amount at least
equivalent to (i) the amount typically billed by the
lawyer (or the firm with which the lawyer is
associated) for one hour of time; or (ii) if the lawyer's
work is performed on a contingency basis, the amount
typically billed by lawyers in the community for one
hour of time; or (iii) the amount typically paid by the
organization employing the lawyer for one hour of the
lawyer's time; or (iv) if the lawyer is underemployed,
an amount not to exceed one-tenth of one percent of
the lawyer's income.
(b) Pro bono legal services that meet this goal are:
(1) professional services rendered in civil matters, and in
those criminal matters for which the government is
not obliged to provide funds for legal representation,
to persons who are financially unable to compensate
counsel;
(2) activities related to improving the administration of
justice by simplifying the legal process for, or
increasing the availability and quality of legal services
to, poor persons; and
(3) professional services to charitable, religious, civic and
educational organizations in matters designed
predominantly to address the needs of poor persons.
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(c) Appropriate organizations for financial contributions are:
(1) organizations primarily engaged in the provision of
legal services to the poor; and
(2) organizations substantially engaged in the provision
of legal services to the poor, provided that the
donated funds are to be used for the provision of such
legal services.
(d) This Rule is not intended to be enforced through the disciplinary
process, and the failure to fulfill the aspirational goals contained herein should be
without legal consequence.

RULE 6.2.
[Reserved]

RULE 6.3.
Membership in a Legal Services Organization
A lawyer may serve as a director, officer or member of a not-for-profit legal
services organization, apart from the law firm in which the lawyer practices,
notwithstanding that the organization serves persons having interests that differ
from t hose of a client of the lawyer or the lawyer’s firm. The lawyer shall not
knowingly participate in a decision or action of the organization:
(a) if participating in the decision or action would be incompatible
with the lawyer’s obligations to a client under Rules 1.7 through
1.13; or
(b) where the decision or action could have a material adverse effect
on the representation of a client of the organization whose
interests differ from those of a client of the lawyer or the
lawyer’s firm.
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RULE 6.4.
Law Reform Activities Affecting Client Interests
A lawyer may serve as a director, officer or member of an organization
involved in reform of the law or its administration, notwithstanding that the reform
may affect the interests of a client of the lawyer. When the lawyer knows that the
interests of a client may be materially benefitted by a decision in which the lawyer
actively participates, the lawyer shall disclose that fact to the organization, but need
not identify the client. In determining the nature and scope of participation in such
activities, a lawyer should be mindful of obligations to clients under other Rules,
particularly Rule 1.7.

RULE 6.5.
Participation in Limited Pro Bono Legal Service Programs
(a) A lawyer who, under the auspices of a program sponsored by a court,
government agency, bar association or not-for-profit legal services organization,
provides short-term limited legal services to a client without expectation by either
the lawyer or the client that the lawyer will provide continuing representation in
the matter:
(1) shall comply with Rules 1.7, 1.8 and 1.9, concerning
restrictions on representations where there are or
may be conflicts of interest as that term is defined in
these Rules, only if the lawyer has actual knowledge at
the time of commencement of representation that the
representation of the client involves a conflict of
interest; and
(2) shall comply with Rule 1.10 only if the lawyer has
actual knowledge at the time of commencement of
representation that another lawyer associated with
the lawyer in a law firm is affected by Rules 1.7, 1.8
and 1.9.
(b) Except as provided in paragraph (a)(2), Rule 1.7 and Rule 1.9 are
inapplicable to a representation governed by this Rule.
(c) Short-term limited legal services are services providing legal advice or
representation free of charge as part of a program described in paragraph (a) with
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no expectation that the assistance will continue beyond what is necessary to
complete an initial consultation, representation or court appearance.
(d) The lawyer providing short-term limited legal services must secure the
client’s informed consent to the limited scope of the representation, and such
representation shall be subject to the provisions of Rule 1.6.
(e) This Rule shall not apply where the court before which the matter is
pending determines that a conflict of interest exists or, if during the course of the
representation, the lawyer providing the services becomes aware of the existence of
a conflict of interest precluding continued representation.
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RULE 7.1.
Advertising
(a) A lawyer or law firm shall not use or disseminate or participate in the
use or dissemination of any advertisement that:
(1) contains statements or claims that are false, deceptive
or misleading; or
(2) violates a Rule.
(b) Subject to the provisions of paragraph (a), an advertisement may
include information as to:
(1) legal and nonlegal education, degrees and other
scholastic distinctions, dates of admission to any bar;
areas of the law in which the lawyer or law firm
practices, as authorized by these Rules; public offices
and teaching positions held; publications of law
related matters authored by the lawyer; memberships
in bar associations or other professional societies or
organizations, including offices and committee
assignments therein; foreign language fluency; and
bona fide professional ratings;
(2) names of clients regularly represented, provided that
the client has given prior written consent;
(3) bank references; credit arrangements accepted;
prepaid or group legal services programs in which the
lawyer or law firm participates; nonlegal services
provided by the lawyer or law firm or by an entity
owned and controlled by the lawyer or law firm; the
existence of contractual relationships between the
lawyer or law firm and a nonlegal professional or
nonlegal professional service firm, to the extent
permitted by Rule 5.8, and the nature and extent of
services available through those contractual
relationships; and
(4) legal fees for initial consultation; contingent fee rates
in civil matters when accompanied by a statement
disclosing the information required by paragraph (p);
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range of fees for legal and nonlegal services, provided
that there be available to the public free of charge a
written statement clearly describing the scope of each
advertised service; hourly rates; and fixed fees for
specified legal and nonlegal services.
(c) An advertisement shall not:
(1) include a paid endorsement of, or testimonial about, a
lawyer or law firm without disclosing that the person
is being compensated therefor;
(2) include the portrayal of a fictitious law firm, the use of
a fictitious name to refer to lawyers not associated
together in a law firm, or otherwise imply that
lawyers are associated in a law firm if that is not the
case;
(3) use actors to portray a judge, the lawyer, members of
the law firm, or clients, or utilize depictions of
fictionalized events or scenes, without disclosure of
same; or
(4) be made to resemble legal documents.
(d) An advertisement that complies with subdivision (e) of this section may
contain the following:
(1) statements that are reasonably likely to create an
expectation about results the lawyer can achieve;
(2) statements that compare the lawyer’s services with
the services of other lawyers;
(3) testimonials or endorsements of clients, and of former
clients; or
(4) statements describing or characterizing the quality of
the lawyer’s or law firm’s services.
(e) It is permissible to provide the information set forth in subdivision(d)
of this section provided:
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(1) its dissemination does not violate subdivision(a)of
this section;
(2) it can be factually supported by the lawyer or law firm
as of the date on which the advertisement is published
or disseminated;
(3) it is accompanied by the following disclaimer: “Prior
results do not guarantee a similar outcome”; and
(4) in the case of a testimonial or endorsement from a
client with respect to a matter still pending, the client
gives informed consent confirmed in writing.
(f) Every advertisement other than those appearing in a radio, television
or billboard advertisement, in a directory, newspaper, magazine or other periodical
(and any web sites related thereto), or made in person pursuant to Rule 7.3(a)(1),
shall be labeled “Attorney Advertising” on the first page, or on the home page in the
case of a web site. If the communication is in the form of a self-mailing brochure or
postcard, the words “Attorney Advertising” shall appear therein. In the case of
electronic mail, the subject line shall contain the notation “ATTORNEY
ADVERTISING.”
(g) A lawyer or law firm shall not utilize meta tags or other hidden
computer codes that, if displayed, would violate these Rules.
(h) All advertisements shall include the name, principal law office address
and telephone number of the lawyer or law firm whose services are being offered.
(i) Any words or statements required by this Rule to appear in an
advertisement must be clearly legible and capable of being read by the average
person, if written, and intelligible if spoken aloud. In the case of a web site, the
required words or statements shall appear on the home page.
(j) A lawyer or law firm advertising any fixed fee for specified legal
services shall, at the time of fee publication, have available to the public a written
statement clearly describing the scope of each advertised service, which statement
shall be available to the client at the time of retainer for any such service. Such legal
services shall include all those services that are recognized as reasonable and
necessary under local custom in the area of practice in the community where the
services are performed.
(k) All advertisements shall be pre-approved by the lawyer or law firm, and
a copy shall be retained for a period of not less than three years following its initial
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dissemination. Any advertisement contained in a computer-accessed
communication shall be retained for a period of not less than one year. A copy of the
contents of any web site covered by this Rule shall be preserved upon the initial
publication of the web site, any major web site redesign, or a meaningful and
extensive content change, but in no event less frequently than once every 90 days.
(l) If a lawyer or law firm advertises a range of fees or an hourly rate for
services, the lawyer or law firm shall not charge more than the fee advertised for
such services. If a lawyer or law firm advertises a fixed fee for specified legal
services, or performs services described in a fee schedule, the lawyer or law firm
shall not charge more than the fixed fee for such stated legal service as set forth in
the advertisement or fee schedule, unless the client agrees in writing that the
services performed or to be performed were not legal services referred to or
implied in the advertisement or in the fee schedule and, further, that a different fee
arrangement shall apply to the transaction.
(m) Unless otherwise specified in the advertisement, if a lawyer publishes
any fee information authorized under this Rule in a publication that is published
more frequently than once per month, the lawyer shall be bound by any
representation made therein for a period of not less than 30 days after such
publication. If a lawyer publishes any fee information authorized under this Rule in
a publication that is published once per month or less frequently, the lawyer shall be
bound by any representation made therein until the publication of the succeeding
issue. If a lawyer publishes any fee information authorized under this Rule in a
publication that has no fixed date for publication of a succeeding issue, the lawyer
shall be bound by any representation made therein for a reasonable period of time
after publication, but in no event less than 90 days.
(n) Unless otherwise specified, if a lawyer broadcasts any fee information
authorized under this Rule, the lawyer shall be bound by any representation made
therein for a period of not less than 30 days after such broadcast.
(o) A lawyer shall not compensate or give any thing of value to
representatives of the press, radio, television or other communication medium in
anticipation of or in return for professional publicity in a news item.
(p) All advertisements that contain information about the fees charged by
the lawyer or law firm, including those indicating that in the absence of a recovery
no fee will be charged, shall comply with the provisions of Judiciary Law §488(3).
(q) A lawyer may accept employment that results from participation in
activities designed to educate the public to recognize legal problems, to make
intelligent selection of counsel or to utilize available legal services.
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(r) Without affecting the right to accept employment, a lawyer may speak
publicly or write for publication on legal topics so long as the lawyer does not
undertake to give individual advice.

RULE 7.2.
Payment for Referrals
(a) A lawyer shall not compensate or give anything of value to a person or
organization to recommend or obtain employment by a client, or as a reward for
having made a recommendation resulting in employment by a client, except that:
(1) a lawyer or law firm may refer clients to a nonlegal
professional or nonlegal professional service firm
pursuant to a contractual relationship with such
nonlegal professional or nonlegal professional service
firm to provide legal and other professional services
on a systematic and continuing basis as permitted by
Rule 5.8, provided however that such referral shall
not otherwise include any monetary or other tangible
consideration or reward for such, or the sharing of
legal fees; and
(2) a lawyer may pay the usual and reasonable fees or
dues charged by a qualified legal assistance
organization or referral fees to another lawyer as
permitted by Rule 1.5(g).
(b) A lawyer or the lawyer’s partner or associate or any other affiliated
lawyer may be recommended, employed or paid by, or may cooperate with one of
the following offices or organizations that promote the use of the lawyer’s services
or those of a partner or associate or any other affiliated lawyer, or request one of
the following offices or organizations to recommend or promote the use of the
lawyer’s services or those of the lawyer’s partner or associate, or any other affiliated
lawyer as a private practitioner, if there is no interference with the exercise of
independent professional judgment on behalf of the client:
(1) a legal aid office or public defender office:
(i)

operated or sponsored by a duly accredited
law school;

(ii) operated or sponsored by a bona fide, nonprofit community organization;
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(iii) operated or sponsored by a governmental
agency; or
(iv) operated, sponsored, or approved by a bar
association;
(2) a military legal assistance office;
(3) a lawyer referral service operated, sponsored or
approved by a bar association or authorized by law or
court rule; or
(4) any bona fide organization that recommends,
furnishes or pays for legal services to its members or
beneficiaries provided the following conditions are
satisfied:
(i)

Neither the lawyer, nor the lawyer’s
partner, nor associate, nor any other
affiliated lawyer nor any nonlawyer, shall
have initiated or promoted such
organization for the primary purpose of
providing financial or other benefit to such
lawyer, partner, associate or affiliated
lawyer;

(ii) Such organization is not operated for the
purpose of procuring legal work or
financial benefit for any lawyer as a private
practitioner outside of the legal services
program of the organization;
(iii) The member or beneficiary to whom the
legal services are furnished, and not such
organization, is recognized as the client of
the lawyer in the matter;
(iv) The legal service plan of such organization
provides appropriate relief for any member
or beneficiary who asserts a claim that
representation by counsel furnished,
selected or approved by the organization
for the particular matter involved would be
unethical, improper or inadequate under
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the circumstances of the matter involved;
and the plan provides an appropriate
procedure for seeking such relief;
(v) The lawyer does not know or have cause to
know that such organization is in violation
of applicable laws, rules of court or other
legal requirements that govern its legal
service operations; and
(vi) Such organization has filed with the
appropriate disciplinary authority, to the
extent required by such authority, at least
annually a report with respect to its legal
service plan, if any, showing its terms, its
schedule of benefits, its subscription
charges, agreements with counsel and
financial results of its legal service activities
or, if it has failed to do so, the lawyer does
not know or have cause to know of such
failure.

RULE 7.3.
Solicitation and Recommendation of Professional Employment
(a) A lawyer shall not engage in solicitation:
(1) by in-person or telephone contact, or by real-time or
interactive computer-accessed communication unless
the recipient is a close friend, relative, former client or
existing client; or
(2) by any form of communication if:
(i)

the communication or contact violates Rule
4.5, Rule 7.1(a), or paragraph (e) of this
Rule;

(ii) the recipient has made known to the lawyer
a desire not to be solicited by the lawyer;
(iii) the solicitation involves coercion, duress or
harassment;
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(iv) the lawyer knows or reasonably should
know that the age or the physical,
emotional or mental state of the recipient
makes it unlikely that the recipient will be
able to exercise reasonable judgment in
retaining a lawyer; or
(v) the lawyer intends or expects, but does not
disclose, that the legal services necessary to
handle the matter competently will be
performed primarily by another lawyer
who is not affiliated with the soliciting
lawyer as a partner, associate or of counsel.
(b) For purposes of this Rule, “solicitation” means any advertisement
initiated by or on behalf of a lawyer or law firm that is directed to, or targeted at, a
specific recipient or group of recipients, or their family members or legal
representatives, the primary purpose of which is the retention of the lawyer or law
firm, and a significant motive for which is pecuniary gain. It does not include a
proposal or other writing prepared and delivered in response to a specific request
of a prospective client.
(c) A solicitation directed to a recipient in this State shall be subject to the
following provisions:
(1) A copy of the solicitation shall at the time of its
dissemination be filed with the attorney disciplinary
committee of the judicial district or judicial
department wherein the lawyer or law firm maintains
its principal office. Where no such office is
maintained, the filing shall be made in the judicial
department where the solicitation is targeted. A filing
shall consist of:
(i)

a copy of the solicitation;

(ii) a transcript of the audio portion of any
radio or television solicitation; and
(iii) if the solicitation is in a language other than
English, an accurate English-language
translation.
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(2) Such solicitation shall contain no reference to the fact
of filing.
(3) If a solicitation is directed to a predetermined
recipient, a list containing the names and addresses of
all recipients shall be retained by the lawyer or law
firm for a period of not less than three years following
the last date of its dissemination.
(4) Solicitations filed pursuant to this subdivision shall be
open to public inspection.
(5) The provisions of this paragraph shall not apply to:
(i)

a solicitation directed or disseminated to a
close friend, relative, or former or existing
client;

(ii) a web site maintained by the lawyer or law
firm, unless the web site is designed for and
directed to or targeted at a prospective
client affected by an identifiable actual
event or occurrence or by an identifiable
prospective defendant; or
(iii) professional cards or other announcements
the distribution of which is authorized by
Rule 7.5(a).
(d) A written solicitation shall not be sent by a method that requires the
recipient to travel to a location other than that at which the recipient ordinarily
receives business or personal mail or that requires a signature on the part of the
recipient.
(e) No solicitation relating to a specific incident involving potential claims
for personal injury or wrongful death shall be disseminated before the 30th day
after the date of the incident, unless a filing must be made within 30 days of the
incident as a legal prerequisite to the particular claim, in which case no unsolicited
communication shall be made before the 15th day after the date of the incident.
(f) Any solicitation made in writing or by computer-accessed
communication and directed to a pre-determined recipient, if prompted by a
specific occurrence involving or affecting a recipient, shall disclose how the lawyer
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obtained the identity of the recipient and learned of the recipient’s potential legal
need.
(g) If a retainer agreement is provided with any solicitation, the top of each
page shall be marked “SAMPLE” in red ink in a type size equal to the largest type
size used in the agreement and the words “DO NOT SIGN” shall appear on the client
signature line.
(h) Any solicitation covered by this section shall include the name,
principal law office address and telephone number of the lawyer or law firm whose
services are being offered.
(i) The provisions of this Rule shall apply to a lawyer or members of a law
firm not admitted to practice in this State who shall solicit retention by residents of
this State.

RULE 7.4.
Identification of Practice and Specialty
(a) A lawyer or law firm may publicly identify one or more areas of law in
which the lawyer or the law firm practices, or may state that the practice of the
lawyer or law firm is limited to one or more areas of law, provided that the lawyer
or law firm shall not state that the lawyer or law firm is a specialist or specializes in
a particular field of law, except as provided in Rule 7.4(c).
(b) A lawyer admitted to engage in patent practice before the United States
Patent and Trademark Office may use the designation “Patent Attorney” or a
substantially similar designation.
(c) A lawyer may state that the lawyer has been recognized or certified as a
specialist only as follows:
(1) A lawyer who is certified as a specialist in a particular
area of law or law practice by a private organization
approved for that purpose by the American Bar
Association may state the fact of certification if, in
conjunction therewith, the certifying organization is
identified and the following statement is prominently
made: “The [name of the private certifying
organization] is not affiliated with any governmental
authority.”
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(2) A lawyer who is certified as a specialist in a particular
area of law or law practice by the authority having
jurisdiction over specialization under the laws of
another state or territory may state the fact of
certification if, in conjunction therewith, the certifying
state or territory is identified and the following
statement is prominently made: “Certification granted
by the [identify state or territory] is not recognized by
any governmental authority within the State of New
York.”

RULE 7.5.
Professional Notices, Letterheads and Signs
(a) A lawyer or law firm may use internet web sites, professional cards,
professional announcement cards, office signs, letterheads or similar professional
notices or devices, provided the same do not violate any statute or court rule and
are in accordance with Rule 7.1, including the following:
(1) a professional card of a lawyer identifying the lawyer
by name and as a lawyer, and giving addresses,
telephone numbers, the name of the law firm, and any
information permitted under Rule 7.1(b) or Rule 7.4.
A professional card of a law firm may also give the
names of members and associates;
(2) a professional announcement card stating new or
changed associations or addresses, change of firm
name, or similar matters pertaining to the
professional offices of a lawyer or law firm or any
nonlegal business conducted by the lawyer or law
firm pursuant to Rule 5.7. It may state biographical
data, the names of members of the firm and
associates, and the names and dates of predecessor
firms in a continuing line of succession. It may state
the nature of the legal practice if permitted under
Rule 7.4;
(3) a sign in or near the office and in the building
directory identifying the law office and any nonlegal
business conducted by the lawyer or law firm
pursuant to Rule 5.7. The sign may state the nature of
the legal practice if permitted under Rule 7.4; or
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(4) a letterhead identifying the lawyer by name and as a
lawyer, and giving addresses, telephone numbers, the
name of the law firm, associates and any information
permitted under Rule 7.1(b) or Rule 7.4. A letterhead
of a law firm may also give the names of members and
associates, and names and dates relating to deceased
and retired members. A lawyer or law firm may be
designated “Of Counsel” on a letterhead if there is a
continuing relationship with a lawyer or law firm,
other than as a partner or associate. A lawyer or law
firm may be designated as “General Counsel” or by
similar professional reference on stationery of a client
if the lawyer or the firm devotes a substantial amount
of professional time in the representation of that
client. The letterhead of a law firm may give the
names and dates of predecessor firms in a continuing
line of succession.
(b) A lawyer in private practice shall not practice under a trade name, a
name that is misleading as to the identity of the lawyer or lawyers practicing under
such name, or a firm name containing names other than those of one or more of the
lawyers in the firm, except that the name of a professional corporation shall contain
“PC” or such symbols permitted by law, the name of a limited liability company or
partnership shall contain “LLC,” “LLP” or such symbols permitted by law and, if
otherwise lawful, a firm may use as, or continue to include in its name the name or
names of one or more deceased or retired members of the firm or of a predecessor
firm in a continuing line of succession. Such terms as “legal clinic,” “legal aid,” “legal
service office,” “legal assistance office,” “defender office” and the like may be used
only by qualified legal assistance organizations, except that the term “legal clinic”
may be used by any lawyer or law firm provided the name of a participating lawyer
or firm is incorporated therein. A lawyer or law firm may not include the name of a
nonlawyer in its firm name, nor may a lawyer or law firm that has a contractual
relationship with a nonlegal professional or nonlegal professional service firm
pursuant to Rule 5.8 to provide legal and other professional services on a systematic
and continuing basis include in its firm name the name of the nonlegal professional
service firm or any individual nonlegal professional affiliated therewith. A lawyer
who assumes a judicial, legislative or public executive or administrative post or
office shall not permit the lawyer’s name to remain in the name of a law firm or to
be used in professional notices of the firm during any significant period in which the
lawyer is not actively and regularly practicing law as a member of the firm and,
during such period, other members of the firm shall not use the lawyer’s name in
the firm name or in professional notices of the firm.
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(c) Lawyers shall not hold themselves out as having a partnership with one
or more other lawyers unless they are in fact partners.
(d) A partnership shall not be formed or continued between or among
lawyers licensed in different jurisdictions unless all enumerations of the members
and associates of the firm on its letterhead and in other permissible listings make
clear the jurisdictional limitations on those members and associates of the firm not
licensed to practice in all listed jurisdictions; however, the same firm name may be
used in each jurisdiction.
(e) A lawyer or law firm may utilize a domain name for an internet web site
that does not include the name of the lawyer or law firm provided:
(1) all pages of the web site clearly and conspicuously
include the actual name of the lawyer or law firm;
(2) the lawyer or law firm in no way attempts to engage
in the practice of law using the domain name;
(3) the domain name does not imply an ability to obtain
results in a matter; and
(4) the domain name does not otherwise violate these
Rules.
(f) A lawyer or law firm may utilize a telephone number which contains a
domain name, nickname, moniker or motto that does not otherwise violate these
Rules.
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RULE 8.1.
Candor in the Bar Admission Process
(a) A lawyer shall be subject to discipline if, in connection with the lawyer’s
own application for admission to the bar previously filed in this state or in any other
jurisdiction, or in connection with the application of another person for admission
to the bar, the lawyer knowingly:
(1) has made or failed to correct a false statement of
material fact; or
(2) has failed to disclose a material fact requested in
connection with a lawful demand for information
from an admissions authority.

RULE 8.2.
Judicial Officers and Candidates
(a) A lawyer shall not knowingly make a false statement of fact concerning
the qualifications, conduct or integrity of a judge or other adjudicatory officer or of a
candidate for election or appointment to judicial office.
(b) A lawyer who is a candidate for judicial office shall comply with the
applicable provisions of Part 100 of the Rules of the Chief Administrator of the
Courts.

RULE 8.3.
Reporting Professional Misconduct
(a) A lawyer who knows that another lawyer has committed a violation of
the Rules of Professional Conduct that raises a substantial question as to that
lawyer’s honesty, trustworthiness or fitness as a lawyer shall report such
knowledge to a tribunal or other authority empowered to investigate or act upon
such violation.
(b) A lawyer who possesses knowledge or evidence concerning another
lawyer or a judge shall not fail to respond to a lawful demand for information from a
tribunal or other authority empowered to investigate or act upon such conduct.
(c) This Rule does not require disclosure of:
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(1) information otherwise protected by Rule 1.6; or
(2) information gained by a lawyer or judge while
participating in a bona fide lawyer assistance
program.

RULE 8.4.
Misconduct
A lawyer or law firm shall not:
(a) violate or attempt to violate the Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so through the
acts of another;
(b) engage in illegal conduct that adversely reflects on the lawyer’s
honesty, trustworthiness or fitness as a lawyer;
(c) engage in conduct involving dishonesty, fraud, deceit or
misrepresentation;
(d) engage in conduct that is prejudicial to the administration of
justice;
(e) state or imply an ability:
(1) to influence improperly or upon irrelevant grounds
any tribunal, legislative body or public official; or
(2) to achieve results using means that violate these Rules
or other law;
(f)

knowingly assist a judge or judicial officer in conduct that is a
violation of applicable rules of judicial conduct or other law;

(g) unlawfully discriminate in the practice of law, including in
hiring, promoting or otherwise determining conditions of
employment on the basis of age, race, creed, color, national
origin, sex, disability, marital status or sexual orientation.
Where there is a tribunal with jurisdiction to hear a complaint, if
timely brought, other than a Departmental Disciplinary
Committee, a complaint based on unlawful discrimination shall
be brought before such tribunal in the first instance. A certified
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copy of a determination by such a tribunal, which has become
final and enforceable and as to which the right to judicial or
appellate review has been exhausted, finding that the lawyer has
engaged in an unlawful discriminatory practice shall constitute
prima facie evidence of professional misconduct in a disciplinary
proceeding; or
(h) engage in any other conduct that adversely reflects on the
lawyer’s fitness as a lawyer.

RULE 8.5.
Disciplinary Authority and Choice of Law
(a) A lawyer admitted to practice in this state is subject to the disciplinary
authority of this state, regardless of where the lawyer’s conduct occurs. A lawyer
may be subject to the disciplinary authority of both this state and another
jurisdiction where the lawyer is admitted for the same conduct.
(b) In any exercise of the disciplinary authority of this state, the rules of
professional conduct to be applied shall be as follows:
(1) For conduct in connection with a proceeding in a
court before which a lawyer has been admitted to
practice (either generally or for purposes of that
proceeding), the rules to be applied shall be the rules
of the jurisdiction in which the court sits, unless the
rules of the court provide otherwise; and
(2) For any other conduct:
(i)

If the lawyer is licensed to practice only in
this state, the rules to be applied shall be
the rules of this state, and

(ii) If the lawyer is licensed to practice in this
state and another jurisdiction, the rules to
be applied shall be the rules of the
admitting jurisdiction in which the lawyer
principally practices; provided, however,
that if particular conduct clearly has its
predominant effect in another jurisdiction
in which the lawyer is licensed to practice,
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the rules of that jurisdiction shall be
applied to that conduct.
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NEW YORK RULES OF PROFESSIONAL CONDUCT
(Effective April 1, 2009)
PREAMBLE:
A LAWYER’S RESPONSIBILITIES
[1]
A lawyer, as a member of the legal profession, is a representative of clients and an officer of
the legal system with special responsibility for the quality of justice. As a representative of clients, a lawyer
assumes many roles, including advisor, advocate, negotiator, and evaluator. As an officer of the legal
system, each lawyer has a duty to uphold the legal process; to demonstrate respect for the legal system; to
seek improvement of the law; and to promote access to the legal system and the administration of justice. In
addition, a lawyer should further the public’s understanding of and confidence in the rule of law and the
justice system because, in a constitutional democracy, legal institutions depend on popular participation and
support to maintain their authority.
[2]
The touchstone of the client-lawyer relationship is the lawyer’s obligation to assert the client’s
position under the rules of the adversary system, to maintain the client’s confidential information except in
limited circumstances, and to act with loyalty during the period of the representation.
[3]
A lawyer’s responsibilities in fulfilling these many roles and obligations are usually
harmonious. In the course of law practice, however, conflicts may arise among the lawyer’s responsibilities
to clients, to the legal system and to the lawyer’s own interests. The Rules of Professional Conduct often
prescribe terms for resolving such conflicts. Nevertheless, within the framework of the Rules, many difficult
issues of professional discretion can arise. The lawyer must resolve such issues through the exercise of
sensitive professional and moral judgment, guided by the basic principles underlying the Rules.
[4]
The legal profession is largely self-governing. An independent legal profession is an
important force in preserving government under law, because abuse of legal authority is more readily
challenged by a profession whose members are not dependent on government for the right to practice law.
To the extent that lawyers meet these professional obligations, the occasion for government regulation is
obviated.
[5]
The relative autonomy of the legal profession carries with it special responsibilities of selfgovernance. Every lawyer is responsible for observance of the Rules of Professional Conduct and also
should aid in securing their observance by other lawyers. Neglect of these responsibilities compromises the
independence of the profession and the public interest that it serves. Compliance with the Rules depends
primarily upon the lawyer’s understanding of the Rules and desire to comply with the professional norms
they embody for the benefit of clients and the legal system, and, secondarily, upon reinforcement by peer and
public opinion. So long as its practitioners are guided by these principles, the law will continue to be a noble
profession.
SCOPE
[6]
The Rules of Professional Conduct are rules of reason. They should be interpreted with
reference to the purposes of legal representation and of the law itself. Some of the Rules are imperatives,
cast in the terms “shall” or “shall not.” These Rules define proper conduct for purposes of professional
discipline. Others, generally cast in the term “may,” are permissive and define areas under the Rules in
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which the lawyer has discretion to exercise professional judgment. No disciplinary action should be taken
when the lawyer chooses not to act or acts within the bounds of such discretion. Other Rules define the
nature of relationships between the lawyer and others. The Rules are thus partly obligatory and disciplinary
and partly constitutive and descriptive in that they define a lawyer’s professional role. Many of the
Comments use the term “should.” Comments do not add obligations to the Rules but provide guidance for
practicing in compliance with the Rules. The Rules state the minimum level of conduct below which no
lawyer can fall without being subject to disciplinary action.
[7]
The Rules presuppose a larger legal context shaping the lawyer’s role. That context includes
court rules and statutes relating to matters of licensure, laws defining specific obligations of lawyers, and
substantive and procedural law in general. The Comments are sometimes used to alert lawyers to their
responsibilities under such other law.
[8]
The Rules provide a framework for the ethical practice of law. Compliance with the Rules, as
with all law in an open society, depends primarily upon understanding and voluntary compliance,
secondarily upon reinforcement by peer and public opinion and finally, when necessary, upon enforcement
through disciplinary proceedings. The Rules do not, however, exhaust the moral and ethical considerations
that should inform a lawyer, for no worthwhile human activity can be completely defined by legal rules.
[9]
Furthermore, for purposes of determining the lawyer’s authority and responsibility, principles
of substantive law external to these Rules determine whether a client-lawyer relationship exists. Most of the
duties flowing from the client-lawyer relationship attach only after the client has requested the lawyer to
render legal services and the lawyer has agreed to do so. But there are some duties, such as that of
confidentiality under Rule 1.6, that attach when the lawyer agrees to consider whether a client-lawyer
relationship shall be established. See Rule 1.18. Whether a client-lawyer relationship exists for any specific
purpose can depend on the circumstances and may be a question of fact.
[10] Under various legal provisions, including constitutional, statutory and common law, the
responsibilities of government lawyers may include authority concerning legal matters that ordinarily
reposes in the client in private client-lawyer relationships. For example, a lawyer for a government agency
may have authority on behalf of the government to decide whether to agree to a settlement or to appeal from
an adverse judgment. Such authority in various respects is generally vested in the attorney general and the
state’s attorney in state government, and in their federal counterparts, and the same may be true of other
government law officers. Also, lawyers under the supervision of these officers may be authorized to
represent several government agencies in intragovernmental legal controversies in circumstances where a
private lawyer could not represent multiple private clients. These Rules do not abrogate any such authority.
[11] Failure to comply with an obligation or prohibition imposed by a Rule is a basis for invoking
the disciplinary process. The Rules presuppose that disciplinary assessment of a lawyer’s conduct will be
made on the basis of the facts and circumstances as they existed at the time of the conduct in question and in
recognition of the fact that a lawyer often has to act upon uncertain or incomplete evidence of the situation.
Moreover, the Rules presuppose that whether discipline should be imposed for a violation, and the severity
of a sanction, depend on all the circumstances, such as the willfulness and seriousness of the violation,
extenuating factors and whether there have been previous violations.
[12] Violation of a Rule should not itself give rise to a cause of action against a lawyer nor should
it create any presumption in such a case that a legal duty has been breached. In addition, violation of a Rule
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does not necessarily warrant any other nondisciplinary remedy, such as disqualification of a lawyer in
pending litigation. The Rules are designed to provide guidance to lawyers and to provide a structure for
regulating conduct through disciplinary agencies. They are not designed to be a basis for civil liability.
Furthermore, the purpose of the Rules can be subverted when they are invoked by opposing parties as
procedural weapons. The fact that a Rule is a just basis for a lawyer’s self-assessment, or for sanctioning a
lawyer under the administration of a disciplinary authority, does not imply that an antagonist in a collateral
proceeding or transaction has standing to seek enforcement of the Rule. Nevertheless, because the Rules do
establish standards of conduct by lawyers, a lawyer’s violation of a Rule may be evidence of breach of the
applicable standard of conduct.
[13] The Comment accompanying each Rule explains and illustrates the meaning and purpose of
the Rule. The Preamble and this note on Scope provide general orientation. The Comments are intended as
guides to interpretation, but the text of each Rule is authoritative.
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RULE 1.0:
TERMINOLOGY
(a)
“Advertisement” means any public or private communication made by or on
behalf of a lawyer or law firm about that lawyer or law firm’s services, the primary
purpose of which is for the retention of the lawyer or law firm. It does not include
communications to existing clients or other lawyers.
(b)
“Belief” or “believes” denotes that the person involved actually believes the
fact in question to be true. A person’s belief may be inferred from circumstances.
(c)
“Computer-accessed communication” means any communication made by or
on behalf of a lawyer or law firm that is disseminated through the use of a computer or
related electronic device, including, but not limited to, web sites, weblogs, search engines,
electronic mail, banner advertisements, pop-up and pop-under advertisements, chat rooms,
list servers, instant messaging, or other internet presences, and any attachments or links
related thereto.
(d)

“Confidential information” is defined in Rule 1.6.

(e)
“Confirmed in writing” denotes (i) a writing from the person to the lawyer
confirming that the person has given consent, (ii) a writing that the lawyer promptly
transmits to the person confirming the person’s oral consent, or (iii) a statement by the
person made on the record of any proceeding before a tribunal. If it is not feasible to
obtain or transmit the writing at the time the person gives oral consent, then the lawyer
must obtain or transmit it within a reasonable time thereafter.
(f)
“Differing interests” include every interest that will adversely affect either
the judgment or the loyalty of a lawyer to a client, whether it be a conflicting, inconsistent,
diverse, or other interest.
(g)
“Domestic relations matter” denotes representation of a client in a claim,
action or proceeding, or preliminary to the filing of a claim, action or proceeding, in either
Supreme Court or Family Court, or in any court of appellate jurisdiction, for divorce,
separation, annulment, custody, visitation, maintenance, child support or alimony, or to
enforce or modify a judgment or order in connection with any such claim, action or
proceeding.
(h)
“Firm” or “law firm” includes, but is not limited to, a lawyer or lawyers in a
law partnership, professional corporation, sole proprietorship or other association
authorized to practice law; or lawyers employed in a qualified legal assistance
organization, a government law office, or the legal department of a corporation or other
organization.
(i)
“Fraud” or “fraudulent” denotes conduct that is fraudulent under the
substantive or procedural law of the applicable jurisdiction or has a purpose to deceive,
provided that it does not include conduct that, although characterized as fraudulent by
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statute or administrative rule, lacks an element of scienter, deceit, intent to mislead, or
knowing failure to correct misrepresentations that can be reasonably expected to induce
detrimental reliance by another.
(j)
“Informed consent” denotes the agreement by a person to a proposed course
of conduct after the lawyer has communicated information adequate for the person to
make an informed decision, and after the lawyer has adequately explained to the person
the material risks of the proposed course of conduct and reasonably available alternatives.
(k)
“Knowingly,” “known,” “know,” or “knows” denotes actual knowledge of
the fact in question. A person’s knowledge may be inferred from circumstances.
(l)
“Matter” includes any litigation, judicial or administrative proceeding, case,
claim, application, request for a ruling or other determination, contract, controversy,
investigation, charge, accusation, arrest, negotiation, arbitration, mediation or any other
representation involving a specific party or parties.
(m)
“Partner” denotes a member of a partnership, a shareholder in a law firm
organized as a professional legal corporation or a member of an association authorized to
practice law.
(n)
“Person” includes an individual, a corporation, an association, a trust, a
partnership, and any other organization or entity.
(o)
“Professional legal corporation” means a corporation, or an association
treated as a corporation, authorized by law to practice law for profit.
(p)
“Qualified legal assistance organization” means an office or organization of
one of the four types listed in Rule 7.2(b)(1)-(4) that meets all of the requirements thereof.
(q)
“Reasonable” or “reasonably,” when used in relation to conduct by a lawyer,
denotes the conduct of a reasonably prudent and competent lawyer. When used in the
context of conflict of interest determinations, “reasonable lawyer” denotes a lawyer acting
from the perspective of a reasonably prudent and competent lawyer who is personally
disinterested in commencing or continuing the representation.
(r)
“Reasonable belief” or “reasonably believes,” when used in reference to a
lawyer, denotes that the lawyer believes the matter in question and that the circumstances
are such that the belief is reasonable.
(s)
“Reasonably should know,” when used in reference to a lawyer, denotes that
a lawyer of reasonable prudence and competence would ascertain the matter in question.
(t)
“Screened” or “screening” denotes the isolation of a lawyer from any
participation in a matter through the timely imposition of procedures within a firm that
are reasonably adequate under the circumstances to protect information that the isolated
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lawyer or the firm is obligated to protect under these Rules or other law.
(u)
“Sexual relations” denotes sexual intercourse or the touching of an intimate
part of the lawyer or another person for the purpose of sexual arousal, sexual gratification
or sexual abuse.
(v)
“State” includes the District of Columbia, Puerto Rico, and other federal
territories and possessions.
(w)
“Tribunal” denotes a court, an arbitrator in an arbitration proceeding or a
legislative body, administrative agency or other body acting in an adjudicative capacity. A
legislative body, administrative agency or other body acts in an adjudicative capacity when
a neutral official, after the presentation of evidence or legal argument by a party or parties,
will render a legal judgment directly affecting a party’s interests in a particular matter.
(x)
“Writing” or “written” denotes a tangible or electronic record of a
communication or representation, including handwriting, typewriting, printing,
photocopying, photography, audio or video recording and email. A “signed” writing
includes an electronic sound, symbol or process attached to or logically associated with a
writing and executed or adopted by a person with the intent to sign the writing.
Comment
Confirmed in Writing
[1]
Some Rules require that a person’s oral consent be “confirmed in writing.” E.g.,
Rules 1.5(g)(2) (client’s consent to division of fees with lawyer in another firm must be
confirmed in writing), 1.7(b)(4) (client’s informed consent to conflict of interest must be
confirmed in writing) and 1.9(a) (former client’s informed consent to conflict of interest must be
confirmed in writing). The definition of “confirmed in writing” provides three distinct methods
of confirming a person’s consent: (i) a writing from the person to the lawyer, (ii) a writing from
the lawyer to the person, or (iii) consent by the person on the record in any proceeding before a
tribunal. The confirming writing need not recite the information that the lawyer communicated
to the person in order to obtain the person’s consent. For the definition of “informed consent”
See Rule 1.0(j). If it is not feasible for the lawyer to obtain or transmit a written confirmation at
the time the client gives oral consent, then the lawyer must obtain or transmit the confirming
writing within a reasonable time thereafter. If a lawyer has obtained a client’s informed oral
consent, the lawyer may act in reliance on that consent so long as it is confirmed in writing
within a reasonable time thereafter.
Firm
[2]
Whether two or more lawyers constitute a firm within paragraph (h) will depend
on the specific facts. For example, two practitioners who share office space and occasionally
consult or assist each other ordinarily would not be regarded as constituting a firm. However, if
they present themselves to the public in a way that suggests that they are a firm or conduct
themselves as a firm, they should be regarded as a firm for purposes of the Rules. The terms of
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any formal agreement between associated lawyers are relevant in determining whether they are a
firm, as is the fact that they have mutual access to information concerning the clients they serve.
Furthermore, it is relevant in doubtful cases to consider the underlying purpose of the Rule that is
involved. For example, a group of lawyers could be regarded as a firm for purposes of
determining whether a conflict of interest exists but not for application of the advertising rules.
[3]
With respect to the law department of an organization, there is ordinarily no
question that the members of the department constitute a firm within the meaning of the Rules of
Professional Conduct. There can be uncertainty, however, as to the identity of the client. For
example, it may not be clear whether the law department of a corporation represents a subsidiary
or an affiliated corporation, as well as the corporation by which the members of the department
are directly employed. A similar question can arise concerning an unincorporated association
and its local affiliates. Whether lawyers in a government agency or department constitute a firm
may depend upon the issue involved or be governed by other law.
[4]
Similar questions can also arise with respect to lawyers in legal aid and legal
services organizations. Depending upon the structure of the organization, the entire organization
or components of it may constitute a firm or firms for purposes of these Rules.
Fraud
[5]
When used in these Rules, the terms “fraud” and “fraudulent” refer to conduct
that is characterized as such under the substantive or procedural law of the applicable jurisdiction
or has a purpose to deceive. This does not include merely negligent misrepresentation or
negligent failure to apprise another of relevant information. For purposes of these Rules, it is not
necessary that anyone has suffered damages or relied on the misrepresentation or failure to
inform, so long as the necessary scienter is present and the conduct in question could be
reasonably expected to induce detrimental reliance.
Informed Consent
[6]
Many of the Rules of Professional Conduct require the lawyer to obtain the
informed consent of a client or other person (e.g., a former client or, under certain circumstances,
a prospective client) before accepting or continuing representation or pursuing a course of
conduct. E.g., Rules 1.2(c), 1.6(a) and 1.7(b). The communication necessary to obtain such
consent will vary according to the Rule involved and the circumstances giving rise to the need to
obtain informed consent. The lawyer must make reasonable efforts to ensure that the client or
other person possesses information reasonably adequate to make an informed decision.
Ordinarily, this will require communication that includes a disclosure of the facts and
circumstances giving rise to the situation, any explanation reasonably necessary to inform the
client or other person of the material advantages and disadvantages of the proposed course of
conduct, and a discussion of the client’s or other person’s options and alternatives. In some
circumstances it may be appropriate for a lawyer to advise a client or other person to seek the
advice of other counsel. A lawyer need not inform a client or other person of facts or
implications already known to the client or other person; nevertheless, a lawyer who does not
personally inform the client or other person assumes the risk that the client or other person is
inadequately informed and the consent is invalid. In determining whether the information and
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explanation provided are reasonably adequate, relevant factors include whether the client or
other person is experienced in legal matters generally and in making decisions of the type
involved, and whether the client or other person is independently represented by other counsel in
giving the consent. Normally, such persons need less information and explanation than others,
and generally a client or other person who is independently represented by other counsel in
giving the consent should be assumed to have given informed consent. Other considerations
may apply in representing impaired clients. See Rule 1.14.
[7]
Obtaining informed consent will usually require an affirmative response by the
client or other person. In general, a lawyer may not assume consent from a client’s or other
person’s silence. Consent may be inferred, however, from the conduct of a client or other person
who has reasonably adequate information about the matter. A number of Rules require that a
person’s consent be confirmed in writing. E.g., Rules 1.7(b) and 1.9(a). For definitions of
“writing” and “confirmed in writing” see paragraphs (x) and (e), respectively. Other Rules
require that a client’s consent be obtained in a writing signed by the client. E.g., Rules 1.8(a)
and (g). For the meaning of “signed,” see paragraph (x).
Screened or Screening
[8]
The definition of “screened” or “screening” applies to situations where screening
of a personally disqualified lawyer is permitted to remove imputation of a conflict of interest
under Rule 1.11, 1.12 or 1.18. See those Rules for the particular requirements of establishing
effective screening.
[9]
The purpose of screening is to ensure that confidential information known by the
personally disqualified lawyer remains protected. The personally disqualified lawyer should
acknowledge the obligation not to communicate with any of the other lawyers in the firm with
respect to the matter. Similarly, other lawyers in the firm who are working on the matter should
promptly be informed that the screening is in place and that they may not communicate with the
personally disqualified lawyer with respect to the matter. Additional screening measures that are
appropriate for the particular matter will depend on the circumstances. In any event, procedures
should be adequate to protect confidential information.
[10] In order to be effective, screening measures must be implemented as soon as
practicable after a lawyer or law firm knows or reasonably should know that there is a need for
screening.
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RULE 1.1:
COMPETENCE
(a)
A lawyer should provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation.
(b)
A lawyer shall not handle a legal matter that the lawyer knows or should
know that the lawyer is not competent to handle, without associating with a lawyer who is
competent to handle it.
(c)

A lawyer shall not intentionally:

(1)
fail to seek the objectives of the client through reasonably available
means permitted by law and these Rules; or
(2)
prejudice or damage the client during the course of the representation
except as permitted or required by these Rules.
Comment
Legal Knowledge and Skill
[1]
In determining whether a lawyer employs the requisite knowledge and skill in a
particular matter, relevant factors include the relative complexity and specialized nature of the
matter, the lawyer’s general experience, the lawyer’s training and experience in the field in
question, the preparation and study the lawyer is able to give the matter, and whether it is
feasible to associate with a lawyer of established competence in the field in question. In many
instances, the required proficiency is that of a general practitioner. Expertise in a particular field
of law may be required in some circumstances. One such circumstance would be where the
lawyer, by representations made to the client, has led the client reasonably to expect a special
level of expertise in the matter undertaken by the lawyer.
[2]
A lawyer need not necessarily have special training or prior experience to handle
legal problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as
competent as a practitioner with long experience. Some important legal skills, such as the
analysis of precedent, the evaluation of evidence and legal drafting, are required in all legal
problems. Perhaps the most fundamental legal skill consists of determining what kinds of legal
problems a situation may involve, a skill that necessarily transcends any particular specialized
knowledge. A lawyer can provide adequate representation in a wholly novel field through
necessary study. Competent representation can also be provided through the association of a
lawyer of established competence in the field in question.
[3]

[Reserved.]
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[4]
A lawyer may accept representation where the requisite level of competence can
be achieved by adequate preparation before handling the legal matter. This applies as well to a
lawyer who is appointed as counsel for an unrepresented person.
Thoroughness and Preparation
[5]
Competent handling of a particular matter includes inquiry into and analysis of
the factual and legal elements of the problem, and use of methods and procedures meeting the
standards of competent practitioners. It also includes adequate preparation. The required
attention and preparation are determined in part by what is at stake; major litigation and complex
transactions ordinarily require more extensive treatment than matters of lesser complexity and
consequence. An agreement between the lawyer and the client may limit the scope of the
representation if the agreement complies with Rule 1.2(c).
Maintaining Competence
[6]
To maintain the requisite knowledge and skill, a lawyer should keep abreast of
changes in the law and its practice, engage in continuing study and education, and comply with
all continuing legal education requirements to which the lawyer is subject. See 22 N.Y.C.R.R.
Part 1500.
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RULE 1.2:
SCOPE OF REPRESENTATION AND
ALLOCATION OF AUTHORITY BETWEEN CLIENT AND LAWYER
(a)
Subject to the provisions herein, a lawyer shall abide by a client’s decisions
concerning the objectives of representation and, as required by Rule 1.4, shall consult with
the client as to the means by which they are to be pursued. A lawyer shall abide by a
client’s decision whether to settle a matter. In a criminal case, the lawyer shall abide by the
client’s decision, after consultation with the lawyer, as to a plea to be entered, whether to
waive jury trial and whether the client will testify.
(b)
A lawyer’s representation of a client, including representation by
appointment, does not constitute an endorsement of the client’s political, economic, social
or moral views or activities.
(c)
A lawyer may limit the scope of the representation if the limitation is
reasonable under the circumstances, the client gives informed consent and where necessary
notice is provided to the tribunal and/or opposing counsel.
(d)
A lawyer shall not counsel a client to engage, or assist a client, in conduct
that the lawyer knows is illegal or fraudulent, except that the lawyer may discuss the legal
consequences of any proposed course of conduct with a client.
(e)
A lawyer may exercise professional judgment to waive or fail to assert a right
or position of the client, or accede to reasonable requests of opposing counsel, when doing
so does not prejudice the rights of the client.
(f)
A lawyer may refuse to aid or participate in conduct that the lawyer believes
to be unlawful, even though there is some support for an argument that the conduct is
legal.
(g)
A lawyer does not violate these Rules by being punctual in fulfilling all
professional commitments, by avoiding offensive tactics, and by treating with courtesy and
consideration all persons involved in the legal process.
Comment
Allocation of Authority Between Client and Lawyer
[1]
Paragraph (a) confers upon the client the ultimate authority to determine the
purposes to be served by legal representation, within the limits imposed by law and the lawyer’s
professional obligations. The decisions specified in paragraph (a), such as whether to settle a
civil matter, must also be made by the client. See Rule 1.4(a)(1) for the lawyer’s duty to
communicate with the client about such decisions. The lawyer shall consult with the client with
respect to the means by which the client’s objectives are to be pursued. See Rule 1.4(a)(2).
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[2]
Clients normally defer to the special knowledge and skill of their lawyer with
respect to the means to be used to accomplish their objectives, particularly with respect to
technical, legal and tactical matters. On the other hand, lawyers usually defer to their clients
regarding such questions as the expense to be incurred and concern for third persons who might
be adversely affected. On occasion, however, a lawyer and a client may disagree about the
means to be used to accomplish the client’s objectives. Because of the varied nature of the
matters about which a lawyer and client might disagree, and because the actions in question may
implicate the interests of a tribunal or other persons, this Rule does not prescribe how such
disagreements are to be resolved. Other law, however, may be applicable and should be
consulted by the lawyer. The lawyer should also consult with the client and seek a mutually
acceptable resolution of the disagreement. If such efforts are unavailing and the lawyer has a
fundamental disagreement with the client, the lawyer may withdraw from the representation.
See Rule 1.16(c)(4). Likewise, the client may resolve the disagreement by discharging the
lawyer, in which case the lawyer must withdraw from the representation. See Rule 1.16(b)(3).
[3]
At the outset of a representation, the client may authorize the lawyer to take
specific action on the client’s behalf without further consultation. Absent a material change in
circumstances and subject to Rule 1.4, a lawyer may rely on such an advance authorization. The
client, however, may revoke such authority at any time.
[4]
In a case in which the client appears to be suffering diminished capacity, the
lawyer’s duty to abide by the client’s decisions is to be guided by reference to Rule 1.14.
Independence from Client’s Views or Activities
[5]
Legal representation should not be denied to any person who is unable to afford
legal services, or whose cause is controversial or the subject of popular disapproval. By the
same token, representing a client does not constitute approval of the client’s views or activities.
Agreements Limiting Scope of Representation
[6]
The scope of services to be provided by a lawyer may be limited by agreement
with the client or by the terms under which the lawyer’s services are made available to the client.
When a lawyer has been retained by an insurer to represent an insured, for example, the
representation may be limited to issues related to the insurance coverage. A limited
representation may be appropriate because the client has limited objectives for the
representation. In addition, the terms upon which representation is undertaken may exclude
specific means that might otherwise be used to accomplish the client’s objectives. Such
limitations may exclude actions that the client thinks are too costly or that the lawyer regards as
repugnant or imprudent.
[6A] In obtaining consent from the client, the lawyer must adequately disclose the
limitations on the scope of the engagement and the matters that will be excluded.
In addition, the lawyer must disclose the reasonably foreseeable consequences of the limitation.
In making such disclosure, the lawyer should explain that if the lawyer or the client determines
during the representation that additional services outside the limited scope specified in the
engagement are necessary or advisable to represent the client adequately, then the client may
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need to retain separate counsel, which could result in delay, additional expense, and
complications.
[7]
Although this Rule affords the lawyer and client substantial latitude to limit the
representation, the limitation must be reasonable under the circumstances. If, for example, a
client’s objective is limited to securing general information about the law the client needs in
order to handle a common and typically uncomplicated legal problem, the lawyer and client may
agree that the lawyer’s services will be limited to a brief telephone consultation. Such a
limitation, however, would not be reasonable if the time allotted were not sufficient to yield
advice upon which the client could rely. Although an agreement for a limited representation
does not exempt a lawyer from the duty to provide competent representation, the limitation is a
factor to be considered when determining the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation. See Rule 1.1.
[8]
All agreements concerning a lawyer’s representation of a client must accord with
the Rules of Professional Conduct and other law. See Rules 1.1, 1.8 and 5.6.
Illegal and Fraudulent Transactions
[9]
Paragraph (d) prohibits a lawyer from counseling or assisting a client in conduct
that the lawyer knows is illegal or fraudulent. This prohibition, however, does not preclude the
lawyer from giving an honest opinion about the consequences that appear likely to result from a
client’s conduct. Nor does the fact that a client uses advice in a course of action that is illegal or
fraudulent of itself make a lawyer a party to the course of action. There is a critical distinction
between presenting an analysis of legal aspects of questionable conduct and recommending the
means by which a crime or fraud might be committed with impunity.
[10] When the client’s course of action has already begun and is continuing, the
lawyer’s responsibility is especially delicate. The lawyer is required to avoid assisting the client,
for example, by drafting or delivering documents that the lawyer knows are fraudulent or by
suggesting how the wrongdoing might be concealed. When the representation will result in
violation of the Rules of Professional Conduct or other law, the lawyer must advise the client of
any relevant limitation on the lawyer’s conduct and remonstrate with the client. See Rules
1.4(a)(5) and 1.16(b)(1). Persuading a client to take necessary preventive or corrective action
that will bring the client’s conduct within the bounds of the law is a challenging but appropriate
endeavor. If the client fails to take necessary corrective action and the lawyer’s continued
representation would assist client conduct that is illegal or fraudulent, the lawyer is required to
withdraw. See Rule 1.16(b)(1). In some circumstances, withdrawal alone might be insufficient.
In those cases the lawyer may be required to give notice of the fact of withdrawal and to
disaffirm any opinion, document, affirmation or the like. See Rule 1.6(b)(3); Rule 4.1,
Comment [3].
[11] Where the client is a fiduciary, the lawyer may be charged with special
obligations in dealings with a beneficiary.
[12] Paragraph (d) prohibits a lawyer from assisting a client’s illegal or fraudulent
activity against a third person, whether or not the defrauded party is a party to the transaction.
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Paragraph (d) does not preclude undertaking a criminal defense incident to a general retainer for
legal services to a lawful enterprise, but does preclude such a retainer for an enterprise known to
be engaged in illegal or fraudulent activity.
[13] If a lawyer comes to know or reasonably should know that a client expects
assistance not permitted by the Rules of Professional Conduct or other law, or if the lawyer
intends to act contrary to the client’s instructions, the lawyer must consult with the client
regarding the limitations on the lawyer’s conduct. See Rule 1.4(a)(5).
Exercise of Professional Judgment
[14] Paragraph (e) permits a lawyer to exercise professional judgment to waive or fail
to assert a right of a client, or accede to reasonable requests of opposing counsel in such matters
as court proceedings, settings, continuances, and waiver of procedural formalities, as long as
doing so does not prejudice the rights of the client. Like paragraphs (f) and (g), paragraph (e)
effectively creates a limited exception to the lawyer’s obligations under Rule 1.1(c) (a lawyer
shall not intentionally “fail to seek the objectives of the client through reasonably available
means permitted by law and these Rules” or “prejudice or damage the client during the course of
the representation except as permitted or required by these Rules”). If the lawyer is representing
the client before a tribunal, the lawyer is required under Rule 3.3(f)(1) to comply with local
customs of courtesy or practice of the bar or a particular tribunal unless the lawyer gives
opposing counsel timely notice of the intent not to comply.
Refusal to Participate in Conduct a Lawyer Believes to Be Unlawful
[15] In some situations such as those described in paragraph (d), a lawyer is prohibited
from aiding or participating in a client’s improper or potentially improper conduct; but in other
situations, a lawyer has discretion. Paragraph (f) permits a lawyer to refuse to aid or participate
in conduct the lawyer believes to be unlawful, even if the conduct is arguably legal. In addition,
under Rule 1.16(c)(2), the lawyer may withdraw from representing a client when the client
persists in a course of action involving the lawyer’s services that the lawyer reasonably believes
is criminal or fraudulent, even if the course of action is arguably legal. In contrast, when the
lawyer knows (or reasonably should know) that the representation will result in a violation of law
or the Rules of Professional Conduct, the lawyer must withdraw from the representation under
Rule 1.16(b)(1). If the client “insists” that the lawyer pursue a course of conduct that is illegal or
prohibited under the Rules, the lawyer must not carry out those instructions and, in addition, may
withdraw from the representation under Rule 1.16(c)(13). If the lawyer is representing the client
before a tribunal, additional rules may come into play. For example, the lawyer may be required
to obtain the tribunal’s permission to withdraw under Rule 1.16(d), and the lawyer may be
required to take reasonable remedial measures under Rule 3.3 with respect to false evidence or
other criminal or fraudulent conduct relating to a proceeding.
Fulfilling Professional Commitments and Treating Others with Courtesy
[16] Both Rule 1.1(c)(1) and Rule 1.2(a) require generally that a lawyer seek the
client’s objectives and abide by the client’s decisions concerning the objectives of the
representation; but those rules do not require a lawyer to be offensive, discourteous,
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inconsiderate or dilatory. Paragraph (g) specifically affirms that a lawyer does not violate Rule
1.2 by being punctual in fulfilling professional commitments, avoiding offensive tactics and
treating with courtesy and consideration all persons involved in the legal process. Lawyers
should be aware of the New York State Standards of Civility adopted by the courts to guide the
legal profession (22 NYCRR Part 1200 Appendix A). Although the Standards of Civility are not
intended to be enforced by sanctions or disciplinary action, conduct before a tribunal that fails to
comply with known local customs of courtesy or practice, or that is undignified or discourteous,
may violate Rule 3.3(f). Conduct in a proceeding that serves merely to harass or maliciously
injury another would be frivolous in violation of Rule 3.1. Dilatory conduct may violate Rule
1.3(a), which requires a lawyer to act with reasonable diligence and promptness in representing a
client.
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RULE 1.3:
DILIGENCE
(a)
a client.
(b)

A lawyer shall act with reasonable diligence and promptness in representing

A lawyer shall not neglect a legal matter entrusted to the lawyer.

(c)
A lawyer shall not intentionally fail to carry out a contract of employment
entered into with a client for professional services, but the lawyer may withdraw as
permitted under these Rules.
Comment
[1]
A lawyer should pursue a matter on behalf of a client despite opposition,
obstruction or personal inconvenience to the lawyer, and take whatever lawful and ethical
measures are required to vindicate a client’s cause or endeavor. A lawyer must also act with
commitment and dedication to the interests of the client and in advocacy upon the client’s behalf.
A lawyer is not bound, however, to press for every advantage that might be realized for a client.
For example, a lawyer may have authority to exercise professional discretion in determining the
means by which a matter should be pursued. See Rule 1.2. Notwithstanding the foregoing, the
lawyer should not use offensive tactics or fail to treat all persons involved in the legal process
with courtesy and respect.
[2]
A lawyer’s work load must be controlled so that each matter can be handled
diligently and promptly. Lawyers are encouraged to adopt and follow effective office procedures
and systems; neglect may occur when such arrangements are not in place or are ineffective.
[3]
Perhaps no professional shortcoming is more widely resented than
procrastination. A client’s interests often can be adversely affected by the passage of time or the
change of conditions; in extreme instances, as when a lawyer overlooks a statute of limitations,
the client’s legal position may be destroyed. Even when the client’s interests are not affected in
substance, unreasonable delay can cause a client needless anxiety and undermine confidence in
the lawyer’s trustworthiness. A lawyer’s duty to act with reasonable promptness, however, does
not preclude the lawyer from agreeing to a reasonable request for a postponement that will not
prejudice the lawyer’s client.
[4]
Unless the relationship is terminated, as provided in Rule 1.16, a lawyer should
carry through to conclusion all matters undertaken for a client. If a lawyer’s employment is
limited to a specific matter, the relationship terminates when the matter has been resolved. If a
lawyer has served a client over a substantial period in a variety of matters, the client sometimes
may assume that the lawyer will continue to serve on a continuing basis unless the lawyer gives
notice of withdrawal. Doubt about whether a client-lawyer relationship still exists should be
clarified by the lawyer, preferably in writing, so that the client will not mistakenly suppose the
lawyer is looking after the client’s affairs when the lawyer has ceased to do so. If a lawyer has
handled a judicial or administrative proceeding that produced a result adverse to the client and
the lawyer and the client have not agreed that the lawyer will handle the matter on appeal, Rule
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1.16(e) may require the lawyer to consult with the client about the possibility of appeal before
relinquishing responsibility for the matter. Whether the lawyer is obligated to prosecute the
appeal for the client depends on the scope of the representation the lawyer has agreed to provide
to the client. See Rule 1.2.
[5]
To avoid possible prejudice to client interests, a sole practitioner is well advised
to prepare a plan that designates another competent lawyer to review client files, notify each
client of the lawyer’s death or disability, and determine whether there is a need for immediate
protective action.
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RULE 1.4:
COMMUNICATION
(a)

A lawyer shall:
(1)

promptly inform the client of:

(i)
any decision or circumstance with respect to which the client’s
informed consent, as defined in Rule 1.0(j), is required by these Rules;
(ii)
any information required by court rule or other law to be
communicated to a client; and
(iii)
plea offers.

material developments in the matter including settlement or

(2)
reasonably consult with the client about the means by which the
client’s objectives are to be accomplished;
(3)

keep the client reasonably informed about the status of the matter;

(4)

promptly comply with a client’s reasonable requests for information;

and
(5)
consult with the client about any relevant limitation on the lawyer’s
conduct when the lawyer knows that the client expects assistance not permitted by
these Rules or other law.
(b)
A lawyer shall explain a matter to the extent reasonably necessary to permit
the client to make informed decisions regarding the representation.
Comment
[1]
Reasonable communication between the lawyer and the client is necessary for the
client to participate effectively in the representation.
Communicating with Client
[2]
In instances where these Rules require that a particular decision about the
representation be made by the client, paragraph (a)(1) requires that the lawyer promptly consult
with the client and secure the client’s consent prior to taking action, unless prior discussions with
the client have resolved what action the client wants the lawyer to take. For example, paragraph
(a)(1)(iii) requires that a lawyer who receives from opposing counsel an offer of settlement in a
civil controversy or a proffered plea bargain in a criminal case must promptly inform the client
of its substance unless the client has previously made clear that the proposal will be acceptable or
unacceptable or has authorized the lawyer to accept or to reject the offer. See Rule 1.2(a).
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[3]
Paragraph (a)(2) requires that the lawyer reasonably consult with the client about
the means to be used to accomplish the client’s objectives. In some situations — depending on
both the importance of the action under consideration and the feasibility of consulting with the
client — this duty will require consultation prior to taking action. In other circumstances, such
as during a trial when an immediate decision must be made, the exigency of the situation may
require the lawyer to act without prior consultation. In such cases, the lawyer must nonetheless
act reasonably to inform the client of actions the lawyer has taken on the client’s behalf.
Likewise, for routine matters such as scheduling decisions not materially affecting the interests
of the client, the lawyer need not consult in advance, but should keep the client reasonably
informed thereafter. Additionally, paragraph (a)(3) requires that the lawyer keep the client
reasonably informed about the status of the matter, such as significant developments affecting
the timing or the substance of the representation.
[4]
A lawyer’s regular communication with clients will minimize the occasions on
which a client will need to request information concerning the representation. When a client
makes a reasonable request for information, however, paragraph (a)(4) requires prompt
compliance with the request, or if a prompt response is not feasible, that the lawyer or a member
of the lawyer’s staff acknowledge receipt of the request and advise the client when a response
may be expected. Client telephone calls should be promptly returned or acknowledged.
Explaining Matters
[5]
The client should have sufficient information to participate intelligently in
decisions concerning the objectives of the representation and the means by which they are to be
pursued, to the extent the client is willing and able to do so. Adequacy of communication
depends in part on the kind of advice or assistance that is involved. For example, when there is
time to explain a proposal made in a negotiation, the lawyer should review all important
provisions with the client before proceeding to an agreement. In litigation a lawyer should
explain the general strategy and prospects of success and ordinarily should consult the client on
tactics that are likely to result in significant expense or to injure or coerce others. On the other
hand, a lawyer ordinarily will not be expected to describe trial or negotiation strategy in detail.
The guiding principle is that the lawyer should fulfill reasonable client expectations for
information consistent with the duty to act in the client’s best interest and the client’s overall
requirements as to the character of representation. In certain circumstances, such as when a
lawyer asks a client to consent to a representation affected by a conflict of interest, the client
must give informed consent, as defined in Rule 1.0(j).
[6]
Ordinarily, the information to be provided is that appropriate for a client who is a
comprehending and responsible adult. However, fully informing the client according to this
standard may be impracticable, for example, where the client is a child or suffers from
diminished capacity. See Rule 1.14. When the client is an organization or group, it is often
impossible or inappropriate to inform every one of its members about its legal affairs; ordinarily,
the lawyer should address communications to those who the lawyer reasonably believes to be
appropriate persons within the organization. See Rule 1.13. Where many routine matters are
involved, a system of limited or occasional reporting may be arranged with the client.
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Withholding Information
[7]
In some circumstances, a lawyer may be justified in delaying transmission of
information when the client would be likely to react imprudently to an immediate
communication. Thus, a lawyer might withhold a psychiatric diagnosis of a client when the
examining psychiatrist indicates that disclosure would harm the client. A lawyer may not
withhold information to serve the lawyer’s own interest or convenience or the interests or
convenience of another person. Rules or court orders governing litigation may provide that
information supplied to a lawyer may not be disclosed to the client. Rule 3.4(c) directs
compliance with such rules or orders.

22

RULE 1.5:
FEES AND DIVISION OF FEES
(a)
A lawyer shall not make an agreement for, charge, or collect an excessive or
illegal fee or expense. A fee is excessive when, after a review of the facts, a reasonable
lawyer would be left with a definite and firm conviction that the fee is excessive. The
factors to be considered in determining whether a fee is excessive may include the
following:
(1)
the time and labor required, the novelty and difficulty of the questions
involved, and the skill requisite to perform the legal service properly;
(2)
the likelihood, if apparent or made known to the client, that the
acceptance of the particular employment will preclude other employment by the
lawyer;
(3)

the fee customarily charged in the locality for similar legal services;

(4)

the amount involved and the results obtained;

(5)

the time limitations imposed by the client or by circumstances;

(6)

the nature and length of the professional relationship with the client;

(7)
the experience, reputation and ability of the lawyer or lawyers
performing the services; and
(8)

whether the fee is fixed or contingent.

(b)
A lawyer shall communicate to a client the scope of the representation and
the basis or rate of the fee and expenses for which the client will be responsible. This
information shall be communicated to the client before or within a reasonable time after
commencement of the representation and shall be in writing where required by statute or
court rule. This provision shall not apply when the lawyer will charge a regularly
represented client on the same basis or rate and perform services that are of the same
general kind as previously rendered to and paid for by the client. Any changes in the scope
of the representation or the basis or rate of the fee or expenses shall also be communicated
to the client.
(c)
A fee may be contingent on the outcome of the matter for which the service is
rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or
other law. Promptly after a lawyer has been employed in a contingent fee matter, the
lawyer shall provide the client with a writing stating the method by which the fee is to be
determined, including the percentage or percentages that shall accrue to the lawyer in the
event of settlement, trial or appeal; litigation and other expenses to be deducted from the
recovery; and whether such expenses are to be deducted before or, if not prohibited by
statute or court rule, after the contingent fee is calculated. The writing must clearly notify
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the client of any expenses for which the client will be liable regardless of whether the client
is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall
provide the client with a writing stating the outcome of the matter and, if there is a
recovery, showing the remittance to the client and the method of its determination.
(d)

A lawyer shall not enter into an arrangement for, charge or collect:
(1)

a contingent fee for representing a defendant in a criminal matter;

(2)

a fee prohibited by law or rule of court;

(3)

a fee based on fraudulent billing;

(4)
a nonrefundable retainer fee; provided that a lawyer may enter into a
retainer agreement with a client containing a reasonable minimum fee clause if it
defines in plain language and sets forth the circumstances under which such fee may
be incurred and how it will be calculated; or
(5)

any fee in a domestic relations matter if:

(i)
the payment or amount of the fee is contingent upon the
securing of a divorce or of obtaining child custody or visitation or is in any
way determined by reference to the amount of maintenance, support,
equitable distribution, or property settlement;
(ii)
a written retainer agreement has not been signed by the lawyer
and client setting forth in plain language the nature of the relationship and
the details of the fee arrangement; or
(iii)
the written retainer agreement includes a security interest,
confession of judgment or other lien without prior notice being provided to
the client in a signed retainer agreement and approval from a tribunal after
notice to the adversary. A lawyer shall not foreclose on a mortgage placed on
the marital residence while the spouse who consents to the mortgage remains
the titleholder and the residence remains the spouse’s primary residence.
(e)
In domestic relations matters, a lawyer shall provide a prospective client with
a Statement of Client’s Rights and Responsibilities at the initial conference and prior to the
signing of a written retainer agreement.
(f)
Where applicable, a lawyer shall resolve fee disputes by arbitration at the
election of the client pursuant to a fee arbitration program established by the Chief
Administrator of the Courts and approved by the Administrative Board of the Courts.
(g)
A lawyer shall not divide a fee for legal services with another lawyer who is
not associated in the same law firm unless:
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(1)
the division is in proportion to the services performed by each lawyer
or, by a writing given to the client, each lawyer assumes joint responsibility for the
representation;
(2)
the client agrees to employment of the other lawyer after a full
disclosure that a division of fees will be made, including the share each lawyer will
receive, and the client’s agreement is confirmed in writing; and
(3)

the total fee is not excessive.

(h)
Rule 1.5(g) does not prohibit payment to a lawyer formerly associated in a
law firm pursuant to a separation or retirement agreement.
Comment
[1]
Paragraph (a) requires that lawyers not charge fees that are excessive or illegal
under the circumstances. The factors specified in paragraphs (a)(1) through (a)(8) are not
exclusive, nor will each factor be relevant in each instance. The time and labor required for a
matter may be affected by the actions of the lawyer’s own client or by those of the opposing
party and counsel. Paragraph (a) also requires that expenses for which the client will be charged
must not be excessive or illegal. A lawyer may seek payment for services performed in-house,
such as copying, or for other expenses incurred in-house, such as telephone charges, either by
charging an amount to which the client has agreed in advance or by charging an amount that
reflects the cost incurred by the lawyer, provided in either case that the amount charged is not
excessive.
[1A] A billing is fraudulent if it is knowingly and intentionally based on false or
inaccurate information. Thus, under an hourly billing arrangement, it would be fraudulent to
knowingly and intentionally charge a client for more than the actual number of hours spent by
the lawyer on the client’s matter; similarly, where the client has agreed to pay the lawyer’s cost
of in-house services, such as for photocopying or telephone calls, it would be fraudulent
knowingly and intentionally to charge a client more than the actual costs incurred. Fraudulent
billing requires an element of scienter and does not include inaccurate billing due to an innocent
mistake.
[1B] A supervising lawyer who submits a fraudulent bill for fees or expenses to a client
based on submissions by a subordinate lawyer has not automatically violated this Rule. In this
situation, whether the lawyer is responsible for a violation must be determined by reference to
Rules 5.1, 5.2 and 5.3. As noted in Comment [8] to Rule 5.1, nothing in that Rule alters the
personal duty of each lawyer in a firm to abide by these Rules and in some situations, other
Rules may impose upon a supervising lawyer a duty to ensure that the books and records of a
firm are accurate. See Rule 1.15(j).
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Basis or Rate of Fee
[2]
When the lawyer has regularly represented a client, they ordinarily will have
evolved an understanding concerning the basis or rate of the fee and the expenses for which the
client will be responsible. In a new client-lawyer relationship, however, an understanding as to
fees and expenses must be promptly established. Court rules regarding engagement letters
require that such an understanding be memorialized in writing in certain cases. See 22
N.Y.C.R.R. Part 1215. Even where not required, it is desirable to furnish the client with at least
a simple memorandum or copy of the lawyer’s customary fee arrangements that states the
general nature of the legal services to be provided, the basis, rate or total amount of the fee, and
whether and to what extent the client will be responsible for any costs, expenses or
disbursements in the course of the representation. A written statement concerning the terms of
the engagement reduces the possibility of misunderstanding.
[3]
Contingent fees, like any other fees, are subject to the excessiveness standard of
paragraph (a). In determining whether a particular contingent fee is excessive, or whether it is
excessive to charge any form of contingent fee, a lawyer must consider the factors that are
relevant under the circumstances. Applicable law may impose limitations on contingent fees,
such as a ceiling on the percentage allowable, or may regulate the type or amount of the fee that
may be charged.
Terms of Payment
[4]
A lawyer may require advance payment of a fee, but is obliged to return any
unearned portion. See Rule 1.16(e). A lawyer may charge a minimum fee, if that fee is not
excessive, and if the wording of the minimum fee clause of the retainer agreement meets the
requirements of paragraph (d)(4). A lawyer may accept property in payment for services, such
as an ownership interest in an enterprise, providing this does not involve acquisition of a
proprietary interest in the cause of action or subject matter of the litigation contrary to Rule
1.8(i). A fee paid in property instead of money may, however, be subject to the requirements of
Rule 1.8(a), because such fees often have the essential qualities of a business transaction with the
client.
[5]
An agreement may not be made if its terms might induce the lawyer improperly to
curtail services for the client or perform them in a way contrary to the client’s interest. For
example, a lawyer should not enter into an agreement whereby services are to be provided only
up to a stated amount when it is foreseeable that more extensive services probably will be
required, unless the situation is adequately explained to the client. Otherwise, the client might
have to bargain for further assistance in the midst of a proceeding or transaction. In matters in
litigation, the court’s approval for the lawyer’s withdrawal may be required. See Rule 1.16(d). It
is proper, however, to define the extent of services in light of the client’s ability to pay. A
lawyer should not exploit a fee arrangement based primarily on hourly charges by using wasteful
procedures.
[5A] The New York Court Rules require every lawyer with an office located in New
York to post in that office, in a manner visible to clients of the lawyer, a “Statement of Client’s
Rights.” See 22 N.Y.C.R.R. § 1210.1. Paragraph (e) requires a lawyer in a domestic relations
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matter, as defined in Rule 1.0(g), to provide a prospective client with the “Statement of Client’s
Rights and Responsibilities,” as further set forth in 22 N.Y.C.R.R. § 1400.2, at the initial
conference and, in any event, prior to the signing of a written retainer agreement.
Prohibited Contingent Fees
[6]
Paragraph (d) prohibits a lawyer from charging a contingent fee in a domestic
relations matter when payment is contingent upon the securing of a divorce or upon the amount
of alimony or support or property settlement to be obtained or upon obtaining child custody or
visitation. This provision also precludes a contract for a contingent fee for legal representation in
connection with the recovery of post-judgment balances due under support, alimony or other
financial orders. See Rule 1.0(g) (defining “domestic relations matter” to include an action to
enforce such a judgment).
Division of Fee
[7]
A division of fee is a single billing to a client covering the fee of two or more
lawyers who are not affiliated in the same firm. A division of fee facilitates association of more
than one lawyer in a matter in which neither alone could serve the client as well. Paragraph (g)
permits the lawyers to divide a fee either on the basis of the proportion of services they render or
if each lawyer assumes responsibility for the representation as a whole in a writing given to the
client. In addition, the client must agree to the arrangement, including the share that each lawyer
is to receive, and the client’s agreement must be confirmed in writing. Contingent fee
arrangements must comply with paragraph (c). Joint responsibility for the representation entails
financial and ethical responsibility for the representation as if the lawyers were associated in a
partnership. See Rule 5.1. A lawyer should refer a matter only to a lawyer who the referring
lawyer reasonably believes is competent to handle the matter. See Rule 1.1.
[8]
Paragraph (g) does not prohibit or regulate division of fees to be received in the
future for work done when lawyers were previously associated in a law firm. Paragraph (h)
recognizes that this Rule does not prohibit payment to a previously associated lawyer pursuant to
a separation or retirement agreement.
Disputes over Fees
[9]
A lawyer should seek to avoid controversies over fees with clients and should
attempt to resolve amicably any differences on the subject. The New York courts have
established a procedure for resolution of fee disputes through arbitration and the lawyer must
comply with the procedure when it is mandatory. Even when it is voluntary, the lawyer should
conscientiously consider submitting to it.
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RULE 1.6:
CONFIDENTIALITY OF INFORMATION
(a)
A lawyer shall not knowingly reveal confidential information, as defined in
this Rule, or use such information to the disadvantage of a client or for the advantage of the
lawyer or a third person, unless:
(1)

the client gives informed consent, as defined in Rule 1.0(j);

(2)
the disclosure is impliedly authorized to advance the best interests of
the client and is either reasonable under the circumstances or customary in the
professional community; or
(3)

the disclosure is permitted by paragraph (b).

“Confidential information” consists of information gained during or relating to the
representation of a client, whatever its source, that is (a) protected by the attorney-client
privilege, (b) likely to be embarrassing or detrimental to the client if disclosed, or (c)
information that the client has requested be kept confidential. “Confidential information”
does not ordinarily include (i) a lawyer’s legal knowledge or legal research or (ii)
information that is generally known in the local community or in the trade, field or
profession to which the information relates.
(b)
A lawyer may reveal or use confidential information to the extent that the
lawyer reasonably believes necessary:
(1)

to prevent reasonably certain death or substantial bodily harm;

(2)

to prevent the client from committing a crime;

(3)
to withdraw a written or oral opinion or representation previously
given by the lawyer and reasonably believed by the lawyer still to be relied upon by
a third person, where the lawyer has discovered that the opinion or representation
was based on materially inaccurate information or is being used to further a crime
or fraud;
(4)
to secure legal advice about compliance with these Rules or other law
by the lawyer, another lawyer associated with the lawyer’s firm or the law firm;
(5)
(i)
to defend the lawyer or the lawyer’s employees and associates
against an accusation of wrongful conduct; or
(ii)

to establish or collect a fee; or

(6)
when permitted or required under these Rules or to comply with
other law or court order.
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(c)
A lawyer shall exercise reasonable care to prevent the lawyer’s employees,
associates, and others whose services are utilized by the lawyer from disclosing or using
confidential information of a client, except that a lawyer may reveal the information
permitted to be disclosed by paragraph (b) through an employee.
Comment
Scope of the Professional Duty of Confidentiality
[1]
This Rule governs the disclosure of information protected by the professional
duty of confidentiality. Such information is described in these Rules as “confidential
information” as defined in this Rule. Other rules also deal with confidential information. See
Rules 1.8(b) and 1.9(c)(1) for the lawyer’s duties with respect to the use of such information to
the disadvantage of clients and former clients; Rule 1.9(c)(2) for the lawyer’s duty not to reveal
information relating to the lawyer’s prior representation of a former client; Rule 1.14(c) for
information relating to representation of a client with diminished capacity; Rule 1.18(b) for the
lawyer’s duties with respect to information provided to the lawyer by a prospective client; Rule
3.3 for the lawyer’s duty of candor to a tribunal; and Rule 8.3(c) for information gained by a
lawyer or judge while participating in an approved lawyer assistance program.
[2]
A fundamental principle in the client-lawyer relationship is that, in the absence of
the client’s informed consent, or except as permitted or required by these Rules, the lawyer must
not knowingly reveal information gained during and related to the representation, whatever its
source. See Rule 1.0(j) for the definition of informed consent. The lawyer’s duty of
confidentiality contributes to the trust that is the hallmark of the client-lawyer relationship. The
client is thereby encouraged to seek legal assistance and to communicate fully and frankly with
the lawyer, even as to embarrassing or legally damaging subject matter. The lawyer needs this
information to represent the client effectively and, if necessary, to advise the client to refrain
from wrongful conduct. Typically, clients come to lawyers to determine their rights and what is,
in the complex of laws and regulations, deemed to be legal and correct. Based upon experience,
lawyers know that almost all clients follow the advice given, and the law is thereby upheld.
[3]
The principle of client-lawyer confidentiality is given effect in three related
bodies of law: the attorney-client privilege of evidence law, the work-product doctrine of civil
procedure and the professional duty of confidentiality established in legal ethics codes. The
attorney-client privilege and the work-product doctrine apply when compulsory process by a
judicial or other governmental body seeks to compel a lawyer to testify or produce information
or evidence concerning a client. The professional duty of client-lawyer confidentiality, in
contrast, applies to a lawyer in all settings and at all times, prohibiting the lawyer from disclosing
confidential information unless permitted or required by these Rules or to comply with other law
or court order. The confidentiality duty applies not only to matters communicated in confidence
by the client, which are protected by the attorney-client privilege, but also to all information
gained during and relating to the representation, whatever its source. The confidentiality duty,
for example, prohibits a lawyer from volunteering confidential information to a friend or to any
other person except in compliance with the provisions of this Rule, including the Rule’s
reference to other law that may compel disclosure. See Comments [12]-[13]; see also Scope.
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[4]
Paragraph (a) prohibits a lawyer from knowingly revealing confidential
information as defined by this Rule. This prohibition also applies to disclosures by a lawyer that
do not in themselves reveal confidential information but could reasonably lead to the discovery
of such information by a third person. A lawyer’s use of a hypothetical to discuss issues relating
to the representation with persons not connected to the representation is permissible so long as
there is no reasonable likelihood that the listener will be able to ascertain the identity of the
client.
[4A] Paragraph (a) protects all factual information “gained during or relating to the
representation of a client.” Information relates to the representation if it has any possible
relevance to the representation or is received because of the representation. The accumulation of
legal knowledge or legal research that a lawyer acquires through practice ordinarily is not client
information protected by this Rule. However, in some circumstances, including where the client
and the lawyer have so agreed, a client may have a proprietary interest in a particular product of
the lawyer’s research. Information that is generally known in the local community or in the
trade, field or profession to which the information relates is also not protected, unless the client
and the lawyer have otherwise agreed. Information is not “generally known” simply because it is
in the public domain or available in a public file.
Use of Information Related to Representation
[4B] The duty of confidentiality also prohibits a lawyer from using confidential
information to the advantage of the lawyer or a third person or to the disadvantage of a client or
former client unless the client or former client has given informed consent. See Rule 1.0(j) for
the definition of “informed consent.” This part of paragraph (a) applies when information is
used to benefit either the lawyer or a third person, such as another client, a former client or a
business associate of the lawyer. For example, if a lawyer learns that a client intends to purchase
and develop several parcels of land, the lawyer may not (absent the client’s informed consent)
use that information to buy a nearby parcel that is expected to appreciate in value due to the
client’s purchase, or to recommend that another client buy the nearby land, even if the lawyer
does not reveal any confidential information. The duty also prohibits disadvantageous use of
confidential information unless the client gives informed consent, except as permitted or required
by these Rules. For example, a lawyer assisting a client in purchasing a parcel of land may not
make a competing bid on the same land. However, the fact that a lawyer has once served a client
does not preclude the lawyer from using generally known information about that client, even to
the disadvantage of the former client, after the client-lawyer relationship has terminated. See
Rule 1.9(c)(1).
Authorized Disclosure
[5]
Except to the extent that the client’s instructions or special circumstances limit
that authority, a lawyer may make disclosures of confidential information that are impliedly
authorized by a client if the disclosures (i) advance the best interests of the client and (ii) are
either reasonable under the circumstances or customary in the professional community. In some
situations, for example, a lawyer may be impliedly authorized to admit a fact that cannot
properly be disputed or to make a disclosure that facilitates a satisfactory conclusion to a matter.
In addition, lawyers in a firm may, in the course of the firm’s practice, disclose to each other
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information relating to a client of the firm, unless the client has instructed that particular
information be confined to specified lawyers. Lawyers are also impliedly authorized to reveal
information about a client with diminished capacity when necessary to take protective action to
safeguard the client’s interests. See Rules 1.14(b) and (c).
Disclosure Adverse to Client
[6]
Although the public interest is usually best served by a strict rule requiring
lawyers to preserve the confidentiality of information relating to the representation of their
clients, the confidentiality rule is subject to limited exceptions that prevent substantial harm to
important interests, deter wrongdoing by clients, prevent violations of the law, and maintain the
impartiality and integrity of judicial proceedings. Paragraph (b) permits, but does not require, a
lawyer to disclose information relating to the representation to accomplish these specified
purposes.
[6A] The lawyer’s exercise of discretion conferred by paragraphs (b)(1) through (b)(3)
requires consideration of a wide range of factors and should therefore be given great weight. In
exercising such discretion under these paragraphs, the lawyer should consider such factors as: (i)
the seriousness of the potential injury to others if the prospective harm or crime occurs, (ii) the
likelihood that it will occur and its imminence, (iii) the apparent absence of any other feasible
way to prevent the potential injury, (iv) the extent to which the client may be using the lawyer’s
services in bringing about the harm or crime, (v) the circumstances under which the lawyer
acquired the information of the client’s intent or prospective course of action, and (vi) any other
aggravating or extenuating circumstances. In any case, disclosure adverse to the client’s interest
should be no greater than the lawyer reasonably believes necessary to prevent the threatened
harm or crime. When a lawyer learns that a client intends to pursue or is pursuing a course of
conduct that would permit disclosure under paragraphs (b)(1), (b)(2) or (b)(3), the lawyer’s
initial duty, where practicable, is to remonstrate with the client. In the rare situation in which the
client is reluctant to accept the lawyer’s advice, the lawyer’s threat of disclosure is a measure of
last resort that may persuade the client. When the lawyer reasonably believes that the client will
carry out the threatened harm or crime, the lawyer may disclose confidential information when
permitted by paragraphs (b)(1), (b)(2) or (b)(3). A lawyer’s permissible disclosure under
paragraph (b) does not waive the client’s attorney-client privilege; neither the lawyer nor the
client may be forced to testify about communications protected by the privilege, unless a tribunal
or body with authority to compel testimony makes a determination that the crime-fraud
exception to the privilege, or some other exception, has been satisfied by a party to the
proceeding. For a lawyer’s duties when representing an organizational client engaged in
wrongdoing, see Rule 1.13(b).
[6B] Paragraph (b)(1) recognizes the overriding value of life and physical integrity and
permits disclosure reasonably necessary to prevent reasonably certain death or substantial bodily
harm. Such harm is reasonably certain to occur if it will be suffered imminently or if there is a
present and substantial risk that a person will suffer such harm at a later date if the lawyer fails to
take action necessary to eliminate the threat. Thus, a lawyer who knows that a client has
accidentally discharged toxic waste into a town’s water supply may reveal this information to the
authorities if there is a present and substantial risk that a person who drinks the water will
contract a life-threatening or debilitating disease and the lawyer’s disclosure is necessary to
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eliminate the threat or reduce the number of victims. Wrongful execution of a person is a lifethreatening and imminent harm under paragraph (b)(1) once the person has been convicted and
sentenced to death. On the other hand, an event that will cause property damage but is unlikely
to cause substantial bodily harm is not a present and substantial risk under paragraph (b)(1);
similarly, a remote possibility or small statistical likelihood that any particular unit of a massdistributed product will cause death or substantial bodily harm to unspecified persons over a
period of years does not satisfy the element of reasonably certain death or substantial bodily
harm under the exception to the duty of confidentiality in paragraph (b)(1).
[6C] Paragraph (b)(2) recognizes that society has important interests in preventing a
client’s crime. Disclosure of the client’s intention is permitted to the extent reasonably necessary
to prevent the crime. In exercising discretion under this paragraph, the lawyer should consider
such factors as those stated in Comment [6A].
[6D] Some crimes, such as criminal fraud, may be ongoing in the sense that the client’s
past material false representations are still deceiving new victims. The law treats such crimes as
continuing crimes in which new violations are constantly occurring. The lawyer whose services
were involved in the criminal acts that constitute a continuing crime may reveal the client’s
refusal to bring an end to a continuing crime, even though that disclosure may also reveal the
client’s past wrongful acts, because refusal to end a continuing crime is equivalent to an intention
to commit a new crime. Disclosure is not permitted under paragraph (b)(2), however, when a
person who may have committed a crime employs a new lawyer for investigation or defense.
Such a lawyer does not have discretion under paragraph (b)(2) to use or disclose the client’s past
acts that may have continuing criminal consequences. Disclosure is permitted, however, if the
client uses the new lawyer’s services to commit a further crime, such as obstruction of justice or
perjury.
[6E] Paragraph (b)(3) permits a lawyer to withdraw a legal opinion or to disaffirm a
prior representation made to third parties when the lawyer reasonably believes that third persons
are still relying on the lawyer’s work and the work was based on “materially inaccurate
information or is being used to further a crime or fraud.” See Rule 1.16(b)(1), requiring the
lawyer to withdraw when the lawyer knows or reasonably should know that the representation
will result in a violation of law. Paragraph (b)(3) permits the lawyer to give only the limited
notice that is implicit in withdrawing an opinion or representation, which may have the collateral
effect of inferentially revealing confidential information. The lawyer’s withdrawal of the tainted
opinion or representation allows the lawyer to prevent further harm to third persons and to
protect the lawyer’s own interest when the client has abused the professional relationship, but
paragraph (b)(3) does not permit explicit disclosure of the client’s past acts unless such
disclosure is permitted under paragraph (b)(2).
[7]

[Reserved.]

[8]

[Reserved.]

[9]
A lawyer’s confidentiality obligations do not preclude a lawyer from securing
confidential legal advice about compliance with these Rules and other law by the lawyer, another
lawyer in the lawyer’s firm, or the law firm. In many situations, disclosing information to secure
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such advice will be impliedly authorized for the lawyer to carry out the representation. Even
when the disclosure is not impliedly authorized, paragraph (b)(4) permits such disclosure
because of the importance of a lawyer’s compliance with these Rules, court orders and other law.
[10] Where a claim or charge alleges misconduct of the lawyer related to the
representation of a current or former client, the lawyer may respond to the extent the lawyer
reasonably believes necessary to establish a defense. Such a claim can arise in a civil, criminal,
disciplinary or other proceeding and can be based on a wrong allegedly committed by the lawyer
against the client or on a wrong alleged by a third person, such as a person claiming to have been
defrauded by the lawyer and client acting together or by the lawyer acting alone. The lawyer may
respond directly to the person who has made an accusation that permits disclosure, provided that
the lawyer’s response complies with Rule 4.2 and Rule 4.3, and other Rules or applicable law. A
lawyer may make the disclosures authorized by paragraph (b)(5) through counsel. The right to
respond also applies to accusations of wrongful conduct concerning the lawyer’s law firm,
employees or associates.
[11] A lawyer entitled to a fee is permitted by paragraph (b)(5) to prove the services
rendered in an action to collect it. This aspect of the rule expresses the principle that the
beneficiary of a fiduciary relationship may not exploit it to the detriment of the fiduciary.
[12] Paragraph (b) does not mandate any disclosures. However, other law may require
that a lawyer disclose confidential information. Whether such a law supersedes Rule 1.6 is a
question of law beyond the scope of these Rules. When disclosure of confidential information
appears to be required by other law, the lawyer must consult with the client to the extent required
by Rule 1.4 before making the disclosure, unless such consultation would be prohibited by other
law. If the lawyer concludes that other law supersedes this Rule and requires disclosure,
paragraph (b)(6) permits the lawyer to make such disclosures as are necessary to comply with the
law.
[13] A tribunal or governmental entity claiming authority pursuant to other law to
compel disclosure may order a lawyer to reveal confidential information. Absent informed
consent of the client to comply with the order, the lawyer should assert on behalf of the client
nonfrivolous arguments that the order is not authorized by law, the information sought is
protected against disclosure by an applicable privilege or other law, or the order is invalid or
defective for some other reason. In the event of an adverse ruling, the lawyer must consult with
the client to the extent required by Rule 1.4 about the possibility of an appeal or further
challenge, unless such consultation would be prohibited by other law. If such review is not
sought or is unsuccessful, paragraph (b)(6) permits the lawyer to comply with the order.
[14] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes
the disclosure is necessary to accomplish one of the purposes specified in paragraphs (b)(1)
through (b)(6). Before making a disclosure, the lawyer should, where practicable, first seek to
persuade the client to take suitable action to obviate the need for disclosure. In any case, a
disclosure adverse to the client’s interest should be no greater than the lawyer reasonably
believes necessary to accomplish the purpose, particularly when accusations of wrongdoing in
the representation of a client have been made by a third party rather than by the client. If the
disclosure will be made in connection with an adjudicative proceeding, the disclosure should be
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made in a manner that limits access to the information to the tribunal or other persons having a
need to know the information, and appropriate protective orders or other arrangements should be
sought by the lawyer to the fullest extent practicable.
[15] Paragraph (b) permits but does not require the disclosure of information relating
to a client’s representation to accomplish the purposes specified in paragraphs (b)(1) through
(b)(6). A lawyer’s decision not to disclose as permitted by paragraph (b) does not violate this
Rule. Disclosure may, however, be required by other Rules or by other law. See Comments
[12]-[13]. Some Rules require disclosure only if such disclosure would be permitted by
paragraph (b). E.g., Rule 8.3(c)(1). Rule 3.3(c), on the other hand, requires disclosure in some
circumstances whether or not disclosure is permitted or prohibited by this Rule.
Withdrawal
[15A] If the lawyer’s services will be used by the client in materially furthering a course
of criminal or fraudulent conduct, the lawyer must withdraw pursuant to Rule 1.16(b)(1).
Withdrawal may also be required or permitted for other reasons under Rule 1.16. After
withdrawal, the lawyer is required to refrain from disclosing or using information protected by
Rule 1.6, except as this Rule permits such disclosure. Neither this Rule, nor Rule 1.9(c), nor
Rule 1.16(e) prevents the lawyer from giving notice of the fact of withdrawal. For withdrawal or
disaffirmance of an opinion or representation, see paragraph (b)(3) and Comment [6E]. Where
the client is an organization, the lawyer may be in doubt whether the organization will actually
carry out the contemplated conduct. Where necessary to guide conduct in connection with this
Rule, the lawyer may, and sometimes must, make inquiry within the organization. See Rules
1.13(b) and (c).
Duty to Preserve Confidentiality
[16] Paragraph (c) requires a lawyer to exercise reasonable care to prevent disclosure
of information related to the representation by employees, associates and others whose services
are utilized in connection with the representation. See also Rules 1.1, 5.1 and 5.3. However, a
lawyer may reveal the information permitted to be disclosed by this Rule through an employee.
[17] When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent the information
from coming into the hands of unintended recipients. This duty does not require that the lawyer
use special security measures if the method of communication affords a reasonable expectation
of privacy. Special circumstances, however, may warrant special precautions. Factors to be
considered in determining the reasonableness of the lawyer’s expectation of confidentiality
include the sensitivity of the information and the extent to which the privacy of the
communication is protected by law or by a confidentiality agreement. A client may require the
lawyer to use a means of communication or security measures not required by this Rule, or may
give informed consent (as in an engagement letter or similar document) to the use of means or
measures that would otherwise be prohibited by this Rule.
[18]

[Reserved.]
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RULE 1.7:
CONFLICT OF INTEREST: CURRENT CLIENTS
(a)
Except as provided in paragraph (b), a lawyer shall not represent a client if a
reasonable lawyer would conclude that either:
(1)
the representation will involve the lawyer in representing differing
interests; or
(2)
there is a significant risk that the lawyer’s professional judgment on
behalf of a client will be adversely affected by the lawyer’s own financial, business,
property or other personal interests.
(b)
Notwithstanding the existence of a concurrent conflict of interest under
paragraph (a), a lawyer may represent a client if:
(1)
the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;
(2)

the representation is not prohibited by law;

(3)
the representation does not involve the assertion of a claim by one
client against another client represented by the lawyer in the same litigation or
other proceeding before a tribunal; and
(4)

each affected client gives informed consent, confirmed in writing.

Comment
General Principles
[1]
Loyalty and independent judgment are essential aspects of a lawyer’s relationship
with a client. The professional judgment of a lawyer should be exercised, within the bounds of
the law, solely for the benefit of the client and free of compromising influences and loyalties.
Concurrent conflicts of interest, which can impair a lawyer’s professional judgment, can arise
from the lawyer’s responsibilities to another client, a former client or a third person, or from the
lawyer’s own interests. A lawyer should not permit these competing responsibilities or interests
to impair the lawyer’s ability to exercise professional judgment on behalf of each client. For
specific Rules regarding certain concurrent conflicts of interest, see Rule 1.8. For former client
conflicts of interest, see Rule 1.9. For conflicts of interest involving prospective clients, see Rule
1.18. For definitions of “differing interests,” “informed consent” and “confirmed in writing,” see
Rules 1.0(f), (j) and (e), respectively.
[2]
Resolution of a conflict of interest problem under this Rule requires the lawyer,
acting reasonably, to: (i) identify clearly the client or clients, (ii) determine whether a conflict of
interest exists, i.e., whether the lawyer’s judgment may be impaired or the lawyer’s loyalty may
be divided if the lawyer accepts or continues the representation, (iii) decide whether the
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representation may be undertaken despite the existence of a conflict, i.e., whether the conflict is
consentable under paragraph (b); and if so (iv) consult with the clients affected under paragraph
(a) and obtain their informed consent, confirmed in writing. The clients affected under
paragraph (a) include all of the clients who may have differing interests under paragraph (a)(1)
and any clients whose representation might be adversely affected under paragraph (a)(2).
[3]
A conflict of interest may exist before representation is undertaken, in which
event the representation must be declined, unless the lawyer obtains the informed consent of
each client under the conditions of paragraph (b). See Rule 1.10(e), which requires every law
firm to create, implement and maintain a conflict-checking system.
[4]
If a conflict arises after representation has been undertaken, the lawyer ordinarily
must withdraw from the representation unless the lawyer has obtained the informed consent of
the client under the conditions of paragraph (b). See Rule 1.16(b)(1). Where more than one
client is involved, whether the lawyer may continue to represent any of the clients is determined
both by the lawyer’s ability to comply with duties owed to the former client and by the lawyer’s
ability to represent adequately the remaining client or clients, given the lawyer’s duties to the
former client. See Rule 1.9; see also Comments [5], [29A].
[5]
Unforeseeable developments, such as changes in corporate and other
organizational affiliations or the addition or realignment of parties in litigation, might create
conflicts in the midst of a representation, as when a company sued by the lawyer on behalf of
one client is acquired by another client represented by the lawyer in an unrelated matter.
Depending on the circumstances, the lawyer may have the option to withdraw from one of the
representations in order to avoid the conflict. The lawyer must seek court approval where
necessary and take steps to minimize harm to the clients. See Rules 1.16(d) and (e). The lawyer
must continue to protect the confidences of the client from whose representation the lawyer has
withdrawn. See Rule 1.9(c).
Identifying Conflicts of Interest
[6]
The duty to avoid the representation of differing interest prohibits, among other
things, undertaking representation adverse to a current client without that client’s informed
consent. For example, absent consent, a lawyer may not advocate in one matter against another
client that the lawyer represents in some other matter, even when the matters are wholly
unrelated. The client as to whom the representation is adverse is likely to feel betrayed and the
resulting damage to the client-lawyer relationship is likely to impair the lawyer’s ability to
represent the client effectively. In addition, the client on whose behalf the adverse representation
is undertaken may reasonably fear that the lawyer will pursue that client’s case less effectively
out of deference to the other client, that is, that the lawyer’s exercise of professional judgment on
behalf of that client will be adversely affected by the lawyer’s interest in retaining the current
client. Similarly, a conflict may arise when a lawyer is required to cross-examine a client
appearing as a witness in a lawsuit involving another client, as when the testimony will be
damaging to the client represented in the lawsuit. On the other hand, simultaneous
representation in unrelated matters of clients whose interests are only economically adverse, such
as representation of competing economic enterprises in unrelated litigation, does not ordinarily
constitute a conflict of interest and thus may not require consent of the respective clients.
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[7]
Differing interests can also arise in transactional matters. For example, if a
lawyer is asked to represent the seller of a business in negotiations with a buyer represented by
the lawyer, not in the same transaction but in another, unrelated matter, the lawyer could not
undertake the representation without the informed consent of each client.
[8]
Differing interests exist if there is a significant risk that a lawyer’s exercise of
professional judgment in considering, recommending or carrying out an appropriate course of
action for the client will be adversely affected or the representation would otherwise be
materially limited by the lawyer’s other responsibilities or interests. For example, the
professional judgment of a lawyer asked to represent several individuals operating a joint venture
is likely to be adversely affected to the extent that the lawyer is unable to recommend or
advocate all possible positions that each client might take because of the lawyer’s duty of loyalty
to the others. The conflict in effect forecloses alternatives that would otherwise be available to
the client. The mere possibility of subsequent harm does not itself require disclosure and
consent. The critical questions are the likelihood that a difference in interests will eventuate and,
if it does, whether it will adversely affect the lawyer’s professional judgment in considering
alternatives or foreclose courses of action that reasonably should be pursued on behalf of the
client.
Lawyer’s Responsibilities to Former Clients and Other Third Persons
[9]
In addition to conflicts with other current clients, a lawyer’s duties of loyalty and
independence may be adversely affected by responsibilities to former clients under Rule 1.9, or
by the lawyer’s responsibilities to other persons, such as fiduciary duties arising from a lawyer’s
service as a trustee, executor or corporate director.
Personal-Interest Conflicts
[10] The lawyer’s own financial, property, business or other personal interests should
not be permitted to have an adverse effect on representation of a client. For example, if the
probity of a lawyer’s own conduct in a transaction is in serious question, it may be difficult or
impossible for the lawyer to give a client detached advice. Similarly, when a lawyer has
discussions concerning possible employment with an opponent of the lawyer’s client or with a
law firm representing the opponent, such discussions could materially limit the lawyer’s
representation of the client. In addition, a lawyer may not allow related business interests to
affect representation, for example, by referring clients to an enterprise in which the lawyer has an
undisclosed financial interest. See Rule 5.7 on responsibilities regarding nonlegal services and
Rule 1.8 pertaining to a number of personal-interest conflicts, including business transactions
with clients.
[11] When lawyers representing different clients in the same matter or in substantially
related matters are closely related, there may be a significant risk that client confidences will be
revealed and that the lawyer’s family relationship will interfere with both loyalty and
professional judgment. As a result, each client is entitled to know of the existence and
implications of the relationship between the lawyers, before the lawyer agrees to undertake the
representation. Thus, a lawyer who has a significant intimate or close family relationship with
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another lawyer ordinarily may not represent a client in a matter where that other lawyer is
representing another party, unless each client gives informed consent, as defined in Rule 1.0(j).
[12] A lawyer is prohibited from engaging in sexual relations with a client in domestic
relations matters. In all other matters a lawyer’s sexual relations with a client are circumscribed
by the provisions of Rule 1.8(j).
Interest of Person Paying for Lawyer’s Services
[13] A lawyer may be paid from a source other than the client, including a co-client, if
the client is informed of that fact and consents and the arrangement does not compromise the
lawyer’s duty of loyalty or independent judgment to the client. See Rule 1.8(f). If acceptance of
the payment from any other source presents a significant risk that the lawyer’s exercise of
professional judgment on behalf of a client will be adversely affected by the lawyer’s own
interest in accommodating the person paying the lawyer’s fee or by the lawyer’s responsibilities
to a payer who is also a co-client, then the lawyer must comply with the requirements of
paragraph (b) before accepting the representation, including determining whether the conflict is
consentable and, if so, that the client has adequate information about the material risks of the
representation.
Prohibited Representations
[14] Ordinarily, clients may consent to representation notwithstanding a conflict. As
paragraph (b) indicates, however, some conflicts are nonconsentable. If a lawyer does not
reasonably believe that the conditions set forth in paragraph (b) can be met, the lawyer should
neither ask for the client’s consent nor provide representation on the basis of the client’s consent.
A client’s consent to a nonconsentable conflict is ineffective. When the lawyer is representing
more than one client, the question of consentability must be resolved as to each client.
[15] Consentability is typically determined by considering whether the interests of the
clients will be adequately protected if the clients consent to representation burdened by a conflict
of interest. Thus, under paragraph (b)(1), notwithstanding client consent, a representation is
prohibited if, in the circumstances, the lawyer cannot reasonably conclude that the lawyer will be
able to provide competent and diligent representation. See Rule 1.1 regarding competence and
Rule 1.3 regarding diligence.
[16] Paragraph (b)(2) describes conflicts that are nonconsentable because the
representation is prohibited by applicable law. For example, federal criminal statutes prohibit
certain representations by a former government lawyer despite the informed consent of the
former governmental client. In addition, there are some instances where conflicts are
nonconsentable under decisional law.
[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of the
institutional interest in vigorous development of each client’s position when the clients are
aligned directly against each other in the same litigation or other proceeding before a tribunal.
Whether clients are aligned directly against each other within the meaning of this paragraph
requires examination of the context of the proceeding. Although this paragraph does not
preclude a lawyer’s multiple representation of adverse parties to mediation (because mediation is
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not a proceeding before a “tribunal” as defined in Rule 1.0(w)), such representation may be
precluded by paragraph (b)(1).
Informed Consent
[18] Informed consent requires that each affected client be aware of the relevant
circumstances, including the material and reasonably foreseeable ways that the conflict could
adversely affect the interests of that client. Informed consent also requires that the client be
given the opportunity to obtain other counsel if the client so desires. See Rule 1.0(j). The
information that a lawyer is required to communicate to a client depends on the nature of the
conflict and the nature of the risks involved, and a lawyer should take into account the
sophistication of the client in explaining the potential adverse consequences of the conflict.
There are circumstances in which it is appropriate for a lawyer to advise a client to seek the
advice of a disinterested lawyer in reaching a decision as to whether to consent to the conflict.
When representation of multiple clients in a single matter is undertaken, the information must
include the implications of the common representation, including possible effects on loyalty,
confidentiality and the attorney-client privilege, and the advantages and risks involved. See
Comments [30] and [31] concerning the effect of common representation on confidentiality.
[19] Under some circumstances it may be impossible to make the disclosure necessary
to obtain consent. For example, when the lawyer represents different clients in related matters
and one client refuses to consent to the disclosure necessary to permit the other client to make an
informed decision, the lawyer cannot properly ask the latter to consent. In some cases the
alternative to common representation is that each party obtains separate representation with the
possibility of incurring additional costs. These costs, along with the benefits of securing separate
representation, are factors that may be considered by the affected client in determining whether
common representation is in the client’s interests. Where the fact, validity or propriety of client
consent is called into question, the lawyer has the burden of establishing that the client’s consent
was properly obtained in accordance with the Rule.
Client Consent Confirmed in Writing
[20] Paragraph (b) requires the lawyer to obtain the informed consent of the client,
confirmed in writing. Such a writing may consist of (i) a document from the client, (ii) a
document that the lawyer promptly transmits to the client confirming an oral informed consent,
or (iii) a statement by the client made on the record of any proceeding before a tribunal, whether
before, during or after a trial or hearing. See Rule 1.0(e) for the definition of “confirmed in
writing.” See also Rule 1.0(x) (“writing” includes electronic transmission). If it is not feasible
to obtain or transmit the writing at the time the client gives informed consent, then the lawyer
must obtain or transmit it within a reasonable time thereafter. The Rule does not require that the
information communicated to the client by the lawyer necessary to make the consent “informed”
be in writing or in any particular form in all cases. See Rules 1.0(e) and (j). The requirement of
a writing does not supplant the need in most cases for the lawyer to talk with the client to explain
the risks and advantages, if any, of representation burdened with a conflict of interest, as well as
reasonably available alternatives, and to afford the client a reasonable opportunity to consider the
risks and alternatives and to raise questions and concerns. Rather, the writing is required in order
to impress upon clients the seriousness of the decision the client is being asked to make and to
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avoid disputes or ambiguities that might later occur in the absence of a writing. See Comment
[18].
Revoking Consent
[21] A client who has given consent to a conflict may revoke the consent and, like any
other client, may terminate the lawyer’s representation at any time. Whether revoking consent to
the client’s own representation precludes the lawyer from continuing to represent other clients
depends on the circumstances, including the nature of the conflict, whether the client revoked
consent because of a material change in circumstances, the reasonable expectations of the other
clients, and whether material detriment to the other clients or the lawyer would result.
Consent to Future Conflict
[22] Whether a lawyer may properly request a client to waive conflicts that might arise
in the future is subject to the conditions set forth in paragraph (b). The effectiveness of advance
waivers is generally determined by the extent to which the client reasonably understands the
material risks that the waiver entails. At a minimum, the client should be advised generally of
the types of possible future adverse representations that the lawyer envisions, as well as the types
of clients and matters that may present such conflicts. The more comprehensive the explanation
and disclosure of the types of future representations that might arise and the actual and
reasonably foreseeable adverse consequences of those representations, the greater the likelihood
that the client will have the understanding necessary to make the consent “informed” and the
waiver effective. See Rule 1.0(j). The lawyer should also disclose the measures that will be
taken to protect the client should a conflict arise, including procedures such as screening that
would be put in place. See Rule 1.0(t) for the definition of “screening.” The adequacy of the
disclosure necessary to obtain valid advance consent to conflicts may also depend on the
sophistication and experience of the client. For example, if the client is unsophisticated about
legal matters generally or about the particular type of matter at hand, the lawyer should provide
more detailed information about both the nature of the anticipated conflict and the adverse
consequences to the client that may ensue should the potential conflict become an actual one. In
other instances, such as where the client is a child or an incapacitated or impaired person, it may
be impossible to inform the client sufficiently, and the lawyer should not seek an advance
waiver. On the other hand, if the client is an experienced user of the legal services involved and
is reasonably informed regarding the risk that a conflict may arise, an advance waiver is more
likely to be effective, particularly if, for example, the client is independently represented or
advised by in-house or other counsel in giving consent. Thus, in some circumstances, even
general and open-ended waivers by experienced users of legal services may be effective.
[22A] Even if a client has validly consented to waive future conflicts, however, the
lawyer must reassess the propriety of the adverse concurrent representation under paragraph (b)
when an actual conflict arises. If the actual conflict is materially different from the conflict that
has been waived, the lawyer may not rely on the advance consent previously obtained. Even if
the actual conflict is not materially different from the conflict the client has previously waived,
the client’s advance consent cannot be effective if the particular circumstances that have created
an actual conflict during the course of the representation would make the conflict nonconsentable
under paragraph (b). See Comments [14]-[17] and [28] addressing nonconsentable conflicts.
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Conflicts in Litigation
[23] Paragraph (b)(3) prohibits representation of opposing parties in the same
litigation, regardless of the clients’ consent. On the other hand, simultaneous representation of
parties whose interests in litigation may conflict, such as co-plaintiffs or co-defendants, is
governed by paragraph (a)(1). A conflict may exist by reason of substantial discrepancy in the
parties’ testimony, incompatibility in positions in relation to an opposing party or the fact that
there are substantially different possibilities of settlement of the claims or liabilities in question.
Such conflicts can arise in criminal as well as civil cases. Some examples are those in which a
lawyer is asked to represent co-defendants in a criminal case, co-plaintiffs or co-defendants in a
personal injury case, an insured and insurer, or beneficiaries of the estate of a decedent. In a
criminal case, the potential for conflict of interest in representing multiple defendants is so grave
that ordinarily a lawyer should decline to represent more than one co-defendant. On the other
hand, multiple representation of persons having similar interests in civil litigation is proper if the
requirements of paragraph (b) are met.
[24] Ordinarily a lawyer may take inconsistent legal positions in different tribunals at
different times on behalf of different clients. The mere fact that advocating a legal position on
behalf of one client might create precedent adverse to the interests of a client represented by the
lawyer in an unrelated matter does not create a conflict of interest. A conflict of interest exists,
however, if there is a significant risk that a lawyer’s action on behalf of one client will materially
limit the lawyer’s representation of another client in a different case; for example, when a
decision favoring one client will create a precedent likely to weaken seriously the position taken
on behalf of the other client. Factors relevant in determining whether the clients need to be
advised of this risk include: (i) where the cases are pending, (ii) whether the issue is substantive
or procedural, (iii) the temporal relationship between the matters, (iv) the significance of the
issue to the immediate and long-term interests of the clients involved, and (v) the clients’
reasonable expectations in retaining the lawyer. Similar concerns may be present when lawyers
advocate on behalf of clients before other entities, such as regulatory authorities whose
regulations or rulings may significantly implicate clients’ interests. If there is significant risk of
an adverse effect on the lawyer’s professional judgment, then absent informed consent of the
affected clients, the lawyer must decline the representation.
[25] When a lawyer represents or seeks to represent a class of plaintiffs or defendants
in a class-action lawsuit, unnamed members of the class are ordinarily not considered to be
clients of the lawyer for purposes of applying paragraph (a)(1). Thus, the lawyer does not
typically need to get the consent of such a person before representing a client suing the person in
an unrelated matter. Similarly, a lawyer seeking to represent an opponent in a class action does
not typically need the consent of an unnamed member of the class whom the lawyer represents in
an unrelated matter.
Nonlitigation Conflicts
[26] Conflicts of interest under paragraph (a)(1) arise in contexts other than litigation.
For a discussion of such conflicts in transactional matters, see Comment [7]. Regarding
paragraph (a)(2), relevant factors in determining whether there is a significant risk that the
lawyer’s professional judgment will be adversely affected include: (i) the importance of the
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matter to each client, (ii) the duration and intimacy of the lawyer’s relationship with the client or
clients involved, (iii) the functions being performed by the lawyer, (iv) the likelihood that
significant disagreements will arise, (v) the likelihood that negotiations will be contentious, (vi)
the likelihood that the matter will result in litigation, and (vii) the likelihood that the client will
suffer prejudice from the conflict. The issue is often one of proximity (how close the situation is
to open conflict) and degree (how serious the conflict will be if it does erupt). See Comments
[8], [29] and [29A].
[27] For example, conflict questions may arise in estate planning and estate
administration. A lawyer may be called upon to prepare wills for several family members, such
as husband and wife, and, depending upon the circumstances, a conflict of interest may be
present at the outset or may arise during the representation. In order to avoid the development of
a disqualifying conflict, the lawyer should, at the outset of the common representation and as
part of the process of obtaining each client’s informed consent, advise each client that
information will be shared (and regardless of whether it is shared, may not be privileged in a
subsequent dispute between the parties) and that the lawyer will have to withdraw from one or
both representations if one client decides that some matter material to the representation should
be kept secret from the other. See Comment [31].
[28] Whether a conflict is consentable depends on the circumstances. For example, a
lawyer may not represent multiple parties to a negotiation if their interests are fundamentally
antagonistic to one another, but common representation is permissible where the clients are
generally aligned in interest, even though there is some difference in interest among them. Thus,
a lawyer may seek to establish or adjust a relationship between clients on an amicable and
mutually advantageous basis. Examples include helping to organize a business in which two or
more clients are entrepreneurs, working out the financial reorganization of an enterprise in which
two or more clients have an interest, and arranging a property distribution in settlement of an
estate. The lawyer seeks to resolve potentially adverse interests by developing the parties’
mutual interests. Otherwise, each party might have to obtain separate representation, with the
possibility of incurring additional cost, complication or even litigation. Given these and other
relevant factors, the clients may prefer that the lawyer act for all of them.
Special Considerations in Common Representation
[29] In civil matters, two or more clients may wish to be represented by a single
lawyer in seeking to establish or adjust a relationship between them on an amicable and mutually
advantageous basis. For example, clients may wish to be represented by a single lawyer in
helping to organize a business, working out a financial reorganization of an enterprise in which
two or more clients have an interest, arranging a property distribution of an estate or resolving a
dispute between clients. The alternative to common representation can be that each party may
have to obtain separate representation, with the possibility of incurring additional cost,
complication or even litigation that might otherwise be avoided, or that some parties will have no
lawyer at all. Given these and other relevant factors, clients may prefer common representation
to separate representation or no representation. A lawyer should consult with each client
concerning the implications of the common representation, including the advantages and the
risks involved, and the effect on the attorney-client privilege, and obtain each client’s informed
consent, confirmed in writing, to the common representation.
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[29A] Factors may be present that militate against a common representation. In
considering whether to represent multiple clients in the same matter, a lawyer should be mindful
that if the common representation fails because the potentially adverse interests cannot be
reconciled, the result can be additional cost, embarrassment and recrimination. Ordinarily,
absent the informed consent of all clients, the lawyer will be forced to withdraw from
representing all of the clients if the common representation fails. See Rule 1.9(a). In some
situations, the risk of failure is so great that multiple representation is plainly impossible. For
example, a lawyer cannot undertake common representation of clients where contentious
litigation or negotiations between them are imminent or contemplated. Moreover, because the
lawyer is required to be impartial between or among commonly represented clients,
representation of multiple clients is improper when it is unlikely that impartiality can be
maintained. Generally, if the relationship between the parties has already assumed antagonism,
it is unlikely that the clients’ interests can be adequately served by common representation. For
example, a lawyer who has represented one of the clients for a long period or in multiple matters
might have difficulty being impartial between that client and one to whom the lawyer has only
recently been introduced.
[30] A particularly important factor in determining the appropriateness of common
representation is the effect on client-lawyer confidentiality and the attorney-client privilege.
With regard to the attorney-client privilege, the prevailing rule is that, as between commonly
represented clients, the privilege does not attach. It must therefore be assumed that if litigation
eventuates between the clients, the privilege will not protect any such communications, and the
clients should be so advised.
[31] As to the duty of confidentiality, continued common representation will almost
certainly be inadequate if one client asks the lawyer not to disclose to the other client information
relevant to the common representation. This is so because the lawyer has an equal duty of
loyalty to each client, and each client has the right to be informed of anything bearing on the
representation that might affect that client’s interests and the right to expect that the lawyer will
use that information to that client’s benefit. See Rule 1.4. At the outset of the common
representation and as part of the process of obtaining each client’s informed consent, the lawyer
should advise each client that information will be shared and that the lawyer will have to
withdraw if one client decides that some matter material to the representation should be kept
from the other. In limited circumstances, it may be appropriate for the lawyer to proceed with
the representation when the clients have agreed, after being properly informed, that the lawyer
will keep certain information confidential even as among the commonly represented clients. For
example, the lawyer may reasonably conclude that failure to disclose one client’s trade secrets to
another client will not adversely affect representation involving a joint venture between the two
clients and agree to keep that information confidential with the informed consent of both clients.
[32] When seeking to establish or adjust a relationship between clients, the lawyer
should make clear that the lawyer’s role is not that of partisanship normally expected in other
circumstances and, thus, that the clients may be required to assume greater responsibility for
decisions than when each client is separately represented. Any limitation on the scope of the
representation made necessary as a result of the common representation should be fully
explained to the clients at the outset of the representation. See Rule 1.2(c).
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[33] Subject to the above limitations, each client in the common representation has the
right to loyal and diligent representation and the protection of Rule 1.9 concerning the
obligations to a former client. The client also has the right to discharge the lawyer as stated in
Rule 1.16.
Organizational Clients
[34] A lawyer who represents a corporation or other organization does not, simply by
virtue of that representation, necessarily represent any constituent or affiliated organization, such
as a parent or subsidiary. See Rule 1.13(a). Although a desire to preserve good relationships
with clients may strongly suggest that the lawyer should always seek informed consent of the
client organization before undertaking any representation that is adverse to its affiliates, Rule 1.7
does not require the lawyer to obtain such consent unless: (i) the lawyer has an understanding
with the organizational client that the lawyer will avoid representation adverse to the client’s
affiliates, (ii) the lawyer’s obligations to either the organizational client or the new client are
likely to adversely affect the lawyer’s exercise of professional judgment on behalf of the other
client, or (iii) the circumstances are such that the affiliate should also be considered a client of
the lawyer. Whether the affiliate should be considered a client will depend on the nature of the
lawyer’s relationship with the affiliate or on the nature of the relationship between the client and
its affiliate. For example, the lawyer’s work for the client organization may be intended to
benefit its affiliates. The overlap or identity of the officers and boards of directors, and the
client’s overall mode of doing business, may be so extensive that the entities would be viewed as
“alter egos.” Under such circumstances, the lawyer may conclude that the affiliate is the
lawyer’s client despite the lack of any formal agreement to represent the affiliate.
[34A] Whether the affiliate should be considered a client of the lawyer may also depend
on: (i) whether the affiliate has imparted confidential information to the lawyer in furtherance of
the representation, (ii) whether the affiliated entities share a legal department and general
counsel, and (iii) other factors relating to the legitimate expectations of the client as to whether
the lawyer also represents the affiliate. Where the entities are related only through stock
ownership, the ownership is less than a controlling interest, and the lawyer has had no significant
dealings with the affiliate or access to its confidences, the lawyer may reasonably conclude that
the affiliate is not the lawyer’s client.
[34B] Finally, before accepting a representation adverse to an affiliate of a corporate
client, a lawyer should consider whether the extent of the possible adverse economic impact of
the representation on the entire corporate family might be of such a magnitude that it would
materially limit the lawyer’s ability to represent the client opposing the affiliate. In those
circumstances, Rule 1.7 will ordinarily require the lawyer to decline representation adverse to a
member of the same corporate family, absent the informed consent of the client opposing the
affiliate of the lawyer’s corporate client.
Lawyer as Corporate Director
[35] A lawyer for a corporation or other organization who is also a member of its
board of directors should determine whether the responsibilities of the two roles may conflict.
The lawyer may be called on to advise the corporation in matters involving actions of the
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directors. Consideration should be given to the frequency with which such situations may arise,
the potential intensity of the conflict, the effect of the lawyer’s resignation from the board, and
the possibility of the corporation’s obtaining legal advice from another lawyer in such situations.
If there is material risk that the dual role will compromise the lawyer’s professional judgment,
the lawyer should not serve as a director or should cease to act as the corporation’s lawyer when
conflicts of interest arise. The lawyer should advise the other members of the board that, in
some circumstances, matters discussed at board meetings while the lawyer is present in the
capacity of director might not be protected by the attorney-client privilege and that conflict of
interest considerations might require the lawyer’s recusal as a director or might require the
lawyer and the lawyer’s firm to decline representation of the corporation in a matter.
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RULE 1.8:
CURRENT CLIENTS:
SPECIFIC CONFLICT OF INTEREST RULES
(a)
A lawyer shall not enter into a business transaction with a client if they have
differing interests therein and if the client expects the lawyer to exercise professional
judgment therein for the protection of the client, unless:
(1)
the transaction is fair and reasonable to the client and the terms of the
transaction are fully disclosed and transmitted in writing in a manner that can be
reasonably understood by the client;
(2)
the client is advised in writing of the desirability of seeking, and is
given a reasonable opportunity to seek, the advice of independent legal counsel on
the transaction; and
(3)
the client gives informed consent, in a writing signed by the client, to
the essential terms of the transaction and the lawyer’s role in the transaction,
including whether the lawyer is representing the client in the transaction.
(b)
A lawyer shall not use information relating to representation of a client to the
disadvantage of the client unless the client gives informed consent, except as permitted or
required by these Rules.
(c)

A lawyer shall not:

(1)
solicit any gift from a client, including a testamentary gift, for the
benefit of the lawyer or a person related to the lawyer; or
(2)
prepare on behalf of a client an instrument giving the lawyer or a
person related to the lawyer any gift, unless the lawyer or other recipient of the gift
is related to the client and a reasonable lawyer would conclude that the transaction
is fair and reasonable.
For purposes of this paragraph, related persons include a spouse, child, grandchild, parent,
grandparent or other relative, or individual with whom the lawyer or the client maintains a
close, familial relationship.
(d)
Prior to conclusion of all aspects of the matter giving rise to the
representation or proposed representation of the client or prospective client, a lawyer shall
not negotiate or enter into any arrangement or understanding with:
(1)
a client or a prospective client by which the lawyer acquires an
interest in literary or media rights with respect to the subject matter of the
representation or proposed representation; or
(2)

any person by which the lawyer transfers or assigns any interest in
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literary or media rights with respect to the subject matter of the representation of a
client or prospective client.
(e)
While representing a client in connection with contemplated or pending
litigation, a lawyer shall not advance or guarantee financial assistance to the client, except
that:
(1)
a lawyer may advance court costs and expenses of litigation, the
repayment of which may be contingent on the outcome of the matter;
(2)
a lawyer representing an indigent or pro bono client may pay court
costs and expenses of litigation on behalf of the client; and
(3)
a lawyer, in an action in which an attorney’s fee is payable in whole or
in part as a percentage of the recovery in the action, may pay on the lawyer’s own
account court costs and expenses of litigation. In such case, the fee paid to the
lawyer from the proceeds of the action may include an amount equal to such costs
and expenses incurred.
(f)
A lawyer shall not accept compensation for representing a client, or anything
of value related to the lawyer’s representation of the client, from one other than the client
unless:
(1)

the client gives informed consent;

(2)
there is no interference with the lawyer’s independent professional
judgment or with the client-lawyer relationship; and
(3)

the client’s confidential information is protected as required by Rule

1.6.
(g)
A lawyer who represents two or more clients shall not participate in making
an aggregate settlement of the claims of or against the clients, absent court approval, unless
each client gives informed consent in a writing signed by the client. The lawyer’s disclosure
shall include the existence and nature of all the claims involved and of the participation of
each person in the settlement.
(h)

A lawyer shall not:

(1)
make an agreement prospectively limiting the lawyer’s liability to a
client for malpractice; or
(2)
settle a claim or potential claim for such liability with an
unrepresented client or former client unless that person is advised in writing of the
desirability of seeking, and is given a reasonable opportunity to seek, the advice of
independent legal counsel in connection therewith.
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(i)
A lawyer shall not acquire a proprietary interest in the cause of action or
subject matter of litigation the lawyer is conducting for a client, except that the lawyer
may:
(1)
acquire a lien authorized by law to secure the lawyer’s fee or
expenses; and
(2)
contract with a client for a reasonable contingent fee in a civil matter
subject to Rule 1.5(d) or other law or court rule.
(j)

(1)

A lawyer shall not:

(i)
as a condition of entering into or continuing any professional
representation by the lawyer or the lawyer’s firm, require or demand sexual
relations with any person;
(ii)
employ coercion, intimidation or undue influence in entering
into sexual relations incident to any professional representation by the
lawyer or the lawyer’s firm; or
(iii) in domestic relations matters, enter into sexual relations with a
client during the course of the lawyer’s representation of the client.
(2)
Rule 1.8(j)(1) shall not apply to sexual relations between lawyers and
their spouses or to ongoing consensual sexual relationships that predate the
initiation of the client-lawyer relationship.
(k)
Where a lawyer in a firm has sexual relations with a client but does not
participate in the representation of that client, the lawyers in the firm shall not be subject
to discipline under this Rule solely because of the occurrence of such sexual relations.
Comment
Business Transactions Between Client and Lawyer
[1]
A lawyer’s legal skill and training, together with the relationship of trust and
confidence between lawyer and client, create the possibility of overreaching when the lawyer
participates in a business, property or financial transaction with a client, for example, a loan or
sales transaction or a lawyer’s investment on behalf of a client. For these reasons business
transactions between a lawyer and client are not advisable. If a lawyer nevertheless elects to
enter into a business transaction with a current client, the requirements of paragraph (a) must be
met if the client and lawyer have differing interests in the transaction and the client expects the
lawyer to exercise professional judgment therein for the benefit of the client. This will ordinarily
be the case even when the transaction is not related to the subject matter of the representation, as
when a lawyer drafting a will for a client learns that the client needs money for unrelated
expenses and offers to make a loan to the client. The Rule applies to lawyers engaged in the sale
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of goods or services related to the practice of law, such as the sale of title insurance or
investment services to existing clients of the lawyer’s legal practice. See Rule 5.7. It also
applies to lawyers purchasing property from estates they represent.
[2]
Paragraphs (a)(1), (a)(2) and (a)(3) set out the conditions that a lawyer must
satisfy under this Rule. Paragraph (a)(1) requires that the transaction itself be fair to the client
and that its essential terms be communicated in writing to the client in a manner that can be
reasonably understood. Paragraph (a)(2) requires that the client also be advised in writing of the
desirability of seeking the advice of independent legal counsel. It also requires that the client be
given a reasonable opportunity to obtain such advice. Paragraph (a)(3) requires that the lawyer
obtain the client’s informed consent, in a writing signed by the client, both to the essential terms
of the transaction and to the lawyer’s role. When necessary, the lawyer should discuss both the
material risks of the proposed transaction, including any risk presented by the lawyer’s
involvement and the existence of reasonably available alternatives, and should explain why the
advice of independent legal counsel is desirable. See Rule 1.0(j) for the definition of “informed
consent.”
[3]
The risk to a client is greatest when the client expects the lawyer to represent the
client in the transaction itself or when the lawyer’s financial interest otherwise poses a significant
risk that the lawyer’s representation of the client will be materially adversely affected by the
lawyer’s financial interest in the transaction. Here the lawyer’s role requires that the lawyer
must comply, not only with the requirements of paragraph (a), but also with the requirements of
Rule 1.7. Under that Rule, the lawyer must disclose the risks associated with the lawyer’s dual
role as both legal adviser and participant in the transaction, such as the risk that the lawyer will
structure the transaction or give legal advice in a way that favors the lawyer’s interests at the
client’s expense. Moreover, the lawyer must obtain the client’s informed consent. In some
cases, the lawyer’s interest may be such that Rule 1.7 will preclude the lawyer from seeking the
client’s consent to the transaction. A lawyer has a continuing duty to monitor the inherent
conflicts of interest that arise out of the lawyer’s business transaction with a client or because the
lawyer has an ownership interest in property in which the client also has an interest. A lawyer is
also required to make such additional disclosures to the client as are necessary to obtain the
client’s informed consent to the continuation of the representation.
[3A] The self-interest of a lawyer resulting from a business transaction with a client
may interfere with the lawyer’s exercise of independent judgment on behalf of the client. If such
interference will occur should a lawyer agree to represent a prospective client, the lawyer should
decline the proffered employment. After accepting employment, a lawyer should not acquire
property rights that would adversely affect the lawyer’s professional judgment in representing
the client. Even if the property interests of a lawyer do not presently interfere with the exercise
of independent judgment, but the likelihood of interference can be reasonably foreseen by the
lawyer, the lawyer should explain the situation to the client and should decline employment or
withdraw unless the client gives informed consent to the continued representation, confirmed in
writing. A lawyer should not seek to persuade a client to permit the lawyer to invest in an
undertaking of the client nor make improper use of a professional relationship to influence the
client to invest in an enterprise in which the lawyer is interested.
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[4]
If the client is independently represented in the transaction, paragraph (a)(2) is
inapplicable, and the requirement of full disclosure in paragraph (a)(1) is satisfied by a written
disclosure by either the lawyer involved in the transaction or the client’s independent counsel.
The fact that the client was independently represented in the transaction is relevant in
determining whether the agreement was fair and reasonable to the client, as paragraph (a)(1)
further requires.
[4A] Rule 1.8(a) does not apply to business transactions with former clients, but the
line between current and former clients is not always clear. A lawyer entering into a business
transaction with a former client may not use information relating to the representation to the
disadvantage of the former client unless the information has become generally known. See Rule
1.9(c).
[4B] The Rule does not apply to standard commercial transactions between the lawyer
and the client for products or services that the client generally markets to others, for example,
banking or brokerage services, medical services, products manufactured or distributed by the
client, and utilities services. In such transactions, the lawyer has no advantage in dealing with
the client, and the restrictions in paragraph (a) are unnecessary and impracticable.
[4C] This Rule also does not apply to ordinary fee arrangements between client and
lawyer reached at the inception of the client-lawyer relationship, which are governed by Rule
1.5. The requirements of the Rule ordinarily must be met, however, when the lawyer accepts an
interest in the client’s business or other nonmonetary property as payment of all or part of the
lawyer’s fee. For example, the requirements of paragraph (a) must ordinarily be met if a lawyer
agrees to take stock (or stock options) in the client in lieu of cash fees. Such an exchange creates
a risk that the lawyer’s judgment will be skewed in favor of closing a transaction to such an
extent that the lawyer may fail to exercise professional judgment as to whether it is in the client’s
best interest for the transaction to close. This may occur where the client expects the lawyer to
provide professional advice in structuring a securities-for-services exchange. If the lawyer is
expected to play any role in advising the client regarding the securities-for-services exchange,
especially if the client lacks sophistication, the requirements of fairness, full disclosure and
written consent set forth in paragraph (a) must be met. When a lawyer represents a client in a
transaction concerning literary property, Rule 1.8(d) does not prohibit the lawyer from agreeing
that the lawyer’s fee shall consist of a share of the ownership of the literary property or a share of
the royalties or license fees from the property, but the lawyer must ordinarily comply with Rule
1.8(a).
[4D] An exchange of securities for legal services will also trigger the requirements of
Rule 1.7 if the lawyer’s ownership interest in the client would, or reasonably may, affect the
lawyer’s exercise of professional judgment on behalf of the client. For example, where a lawyer
has agreed to accept securities in a client corporation as a fee for negotiating and documenting an
equity investment, or for representing a client in connection with an initial public offering, there
is a risk that the lawyer’s judgment will be skewed in favor of closing the transaction to such an
extent that that the lawyer may fail to exercise professional judgment. (The lawyer’s judgment
may be skewed because unless the transaction closes, the securities will be worthless.) Unless a
lawyer reasonably concludes that he or she will be able to provide competent, diligent and loyal
representation to the client, the lawyer may not undertake or continue the representation, even
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with the client’s consent. To determine whether a reasonable possibility of such an adverse
effect on the representation exists, the lawyer should analyze the nature and relationship of the
particular interest and the specific legal services to be rendered. Some salient factors may be (i)
the size of the lawyer’s investment in proportion to the holdings of other investors, (ii) the
potential value of the investment in relation to the lawyer’s or law firm’s earnings or other assets,
and (iii) whether the investment is active or passive.
[4E] If the lawyer reasonably concludes that the lawyer’s representation of the client
will not be adversely affected by the agreement to accept client securities as a legal fee, the Rules
permit the representation, but only if full disclosure is made to the client and the client’s
informed consent is obtained and confirmed in writing. See Rules 1.0(e) (defining “confirmed in
writing”), 1.0(j) (defining “informed consent”), and 1.7.
[4F] A lawyer must also consider whether accepting securities in a client as payment
for legal services constitutes charging or collecting an unreasonable or excessive fee in violation
of Rule 1.5. Determining whether a fee accepted in the form of securities is unreasonable or
excessive requires a determination of the value of the securities at the time the agreement is
reached and may require the lawyer to engage the services of an investment professional to
appraise the value of the securities to be given. The lawyer and client can then make their own
advised decisions as to whether the securities-for-fees exchange results in a reasonable fee.
[5]
A lawyer’s use of information relating to the representation to the disadvantage of
the client violates the lawyer’s duty of loyalty. Paragraph (b) applies when the information is
used to benefit either the lawyer or a third person, such as another client or a business associate
of the lawyer, at the expense of a client. For example, if a lawyer leans that a client intends to
purchase and develop several parcels of land, the lawyer may not use that information to
purchase one of the parcels in competition with the client or to recommend that another client
make such a purchase. But the rule does not prohibit uses that do not disadvantage the client.
For example, a lawyer who learns a government agency’s interpretation of trade legislation
during the representation of one client may properly use that information to benefit other clients.
Paragraph (b) prohibits use of client information to the disadvantage of the client unless the
client gives informed consent, except as permitted or required by these Rules. Rules that permit
or require use of client information to the disadvantage of the client include Rules 1.6, 1.9(c) and
3.3.
Gifts to Lawyers
[6]
A lawyer may accept a gift from a client if the transaction meets general standards
of fairness. If a client offers the lawyer a gift, paragraph (c) does not prohibit the lawyer from
accepting it, although such a gift may be voidable by the client. Before accepting a gift offered
by a client, a lawyer should urge the client to secure disinterested advice from an independent,
competent person who is cognizant of all of the circumstances. In any event, due to concerns
about overreaching and imposition on clients, a lawyer may not suggest that a gift be made to the
lawyer or for the lawyer’s benefit.
[6A] This Rule does not apply to success fees, bonuses and the like from clients for
legal services. These are governed by Rule 1.5.
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[7]
If effectuation of a gift requires preparing a legal instrument such as a will or
conveyance, the client should have the detached advice that another lawyer can provide. The
sole exception to this Rule is where the client is related to the donee and a reasonable lawyer
would conclude that the transaction is fair and reasonable, as set forth in paragraph (c).
[8]
This Rule does not prohibit a lawyer or a partner or associate of the lawyer from
being named as executor of the client’s estate or named to another fiduciary position.
Nevertheless, such appointments will be subject to the general conflict of interest provision in
Rule 1.7 when there is a significant risk that the lawyer’s interest in obtaining the appointment
will adversely affect the lawyer’s professional judgment in advising the client concerning the
choice of an executor or other fiduciary. In obtaining the client’s informed consent to the
conflict, the lawyer should advise the client concerning the nature and extent of the lawyer’s
financial interest in the appointment, as well as the availability of alternative candidates for the
position.
Literary or Media Rights
[9]
An agreement by which a lawyer acquires literary or media rights concerning the
subject matter of the representation creates a conflict between the interest of the client and the
personal interests of the lawyer. The lawyer may be tempted to subordinate the interests of the
client to the lawyer’s own anticipated pecuniary gain. For example, a lawyer in a criminal case
who obtains from the client television, radio, motion picture, newspaper, magazine, book, or
other literary or media rights with respect to the case may be influenced, consciously or
unconsciously, to a course of conduct that will enhance the value of the literary or media rights
to the prejudice of the client. To prevent this adverse impact on the representation, such
arrangements should be scrupulously avoided prior to the termination of all aspects of the matter
giving rise to the representation, even though the representation has previously ended. Likewise,
arrangements with third parties, such as book, newspaper or magazine publishers or television,
radio or motion picture producers, pursuant to which the lawyer conveys whatever literary or
media rights the lawyer may have, should not be entered into prior to the conclusion of all
aspects of the matter giving rise to the representation.
[9A] Rule 1.8(d) does not prohibit a lawyer representing a client in a transaction
concerning intellectual property from agreeing that the lawyer’s fee shall consist of an ownership
share in the property, if the arrangement conforms to paragraph (a) and Rule 1.5.
Financial Assistance
[9B] Paragraph (e) eliminates the former requirement that the client remain “ultimately
liable” to repay any costs and expenses of litigation that were advanced by the lawyer regardless
of whether the client obtained a recovery. Accordingly, a lawyer may make repayment from the
client contingent on the outcome of the litigation, and may forgo repayment if the client obtains
no recovery or a recovery less than the amount of the advanced costs and expenses. A lawyer
may also, in an action in which the lawyer’s fee is payable in whole or in part as a percentage of
the recovery, pay court costs and litigation expenses on the lawyer’s own account. However,
like the former New York rule, paragraph (e) limits permitted financial assistance to court costs
directly related to litigation. Examples of permitted expenses include filing fees, expenses of
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investigation, medical diagnostic work connected with the matter under litigation and treatment
necessary for the diagnosis, and the costs of obtaining and presenting evidence. Permitted
expenses do not include living or medical expenses other than those listed above.
[10] Lawyers may not subsidize lawsuits or administrative proceedings brought on
behalf of their clients, including making or guaranteeing loans to their clients for living expenses,
because to do so would encourage clients to pursue lawsuits that might not otherwise be brought
and because such assistance gives lawyers too great a financial stake in the litigation. These
dangers do not warrant a prohibition against a lawyer lending a client money for court costs and
litigation expenses, including the expenses of medical examination and testing and the costs of
obtaining and presenting evidence, because these advances are virtually indistinguishable from
contingent fee agreements and help ensure access to the courts. Similarly, an exception is
warranted permitting lawyers representing indigent or pro bono clients to pay court costs and
litigation expenses whether or not these funds will be repaid.
Person Paying for a Lawyer’s Services
[11] Lawyers are frequently asked to represent clients under circumstances in which a
third person will compensate them, in whole or in part. The third person might be a relative or
friend, an indemnitor (such as a liability insurance company) or a co-client (such as a corporation
sued along with one or more of its employees). Third-party payers frequently have interests that
may differ from those of the client. A lawyer is therefore prohibited from accepting or
continuing such a representation unless the lawyer determines that there will be no interference
with the lawyer’s professional judgment and there is informed consent from the client. See also
Rule 5.4(c), prohibiting interference with a lawyer’s professional judgment by one who
recommends, employs or pays the lawyer to render legal services for another.
[12] Sometimes it will be sufficient for the lawyer to obtain the client’s informed
consent regarding the fact of the payment and the identity of the third-party payer. If, however,
the fee arrangement creates a conflict of interest for the lawyer, then the lawyer must comply
with Rule 1.7. The lawyer must also conform to the requirements of Rule 1.6 concerning
confidentiality. Under Rule 1.7(a), a conflict of interest may exist if the lawyer will be involved
in representing differing interests or if there is a significant risk that the lawyer’s professional
judgment on behalf of the client will be adversely affected by the lawyer’s own interest in the fee
arrangement or by the lawyer’s responsibilities to the third-party payer (for example, when the
third-party payer is a co-client). Under Rule 1.7(b), the lawyer may accept or continue the
representation with the informed consent of each affected client, unless the conflict is
nonconsentable under that paragraph. Under Rule 1.7(b), the informed consent must be
confirmed in writing. See Rules 1.0(e) (definition of “confirmed in writing”), 1.0(j) (definition
of “informed consent”), and 1.0(x) (definition of “writing” or “written”).
Aggregate Settlements
[13] Differences in willingness to make or accept an offer of settlement are among the
risks of common representation of multiple clients by a single lawyer. Under Rule 1.7, this is
one of the risks that should be discussed before undertaking the representation, as part of the
process of obtaining the clients’ informed consents. In addition, Rule 1.2(a) protects each
53

client’s right to have the final say in deciding whether to accept or reject an offer of settlement.
Paragraph (g) is a corollary of both these Rules and provides that, before any settlement offer is
made or accepted on behalf of multiple clients, the lawyer must inform each of them about all the
material terms of the settlement, including what the other clients will receive or pay if the
settlement is accepted. See also Rule 1.0(j) (definition of “informed consent”). Lawyers
representing a class of plaintiffs or defendants, or those proceeding derivatively, may not have a
full client-lawyer relationship with each member of the class; nevertheless, such lawyers must
comply with applicable rules regulating notification of class members and other procedural
requirements designed to ensure adequate protection of the entire class.
Limiting Liability and Settling Malpractice Claims
[14] Agreements prospectively limiting a lawyer’s liability for malpractice are
prohibited because they are likely to undermine competent and diligent representation. Also,
many clients are unable to evaluate the desirability of making such an agreement before a dispute
has arisen, particularly if they are currently represented by the lawyer seeking the agreement.
This paragraph does not, however, prohibit a lawyer from entering into an agreement with the
client to arbitrate legal malpractice claims, provided such agreements are enforceable and the
client is fully informed of the scope and effect of the agreement. Nor does this paragraph limit
the ability of lawyers to practice in the form of a limited-liability entity, where permitted by law,
provided that each lawyer remains personally liable to the client for the lawyer’s own conduct
and the firm complies with any conditions required by law, such as provisions requiring client
notification or maintenance of adequate liability insurance. Nor does it prohibit an agreement in
accordance with Rule 1.2 that defines the scope of the representation, although a definition of
scope that makes the obligations of representation illusory will amount to an attempt to limit
liability.
[15] Agreements settling a claim or a potential claim for malpractice are not prohibited
by this Rule. Nevertheless, in view of the danger that a lawyer will take unfair advantage of an
unrepresented client or former client, the lawyer must first advise such a person in writing of the
appropriateness of independent representation in connection with such a settlement. In addition,
the lawyer must give the client or former client a reasonable opportunity to find and consult
independent counsel.
Acquiring Proprietary Interest in Litigation
[16] Paragraph (i) states the traditional general rule that lawyers are prohibited from
acquiring a proprietary interest in litigation. Like paragraph (e), the general rule has its basis in
common law champerty and maintenance and is designed to avoid giving the lawyer too great an
interest in the representation. In addition, when the lawyer acquires an ownership interest in the
subject of the representation, it will be more difficult for a client to discharge the lawyer if the
client so desires. The rule is subject to specific exceptions developed in decisional law and
continued in these Rules. The exception for certain advances of the costs of litigation is set forth
in paragraph (e). In addition, paragraph (i) sets forth exceptions for liens authorized by law to
secure the lawyer’s fees or expenses and contracts for reasonable contingent fees. These may
include liens granted by statute, liens originating in common law and liens acquired by contract
with the client. When a lawyer acquires by contract a security interest in property other than that
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recovered through the lawyer’s efforts in the litigation, such an acquisition is a business or
financial transaction with a client and is governed by the requirements of paragraph (a).
Contracts for contingent fees in civil matters are governed by Rule 1.5.
Client-Lawyer Sexual Relationships
[17] The relationship between lawyer and client is a fiduciary one in which the lawyer
occupies the highest position of trust and confidence. The relationship is often unequal; thus, a
sexual relationship between lawyer and client can involve unfair exploitation of the lawyer’s
fiduciary role, in violation of the lawyer’s basic ethical obligation not to use the trust of the client
to the client’s disadvantage. In addition, such a relationship presents a significant danger that if
the sexual relationship leads to the lawyer’s emotional involvement, the lawyer will be unable to
represent the client without impairing the lawyer’s exercise of professional judgment. Moreover,
a blurred line between the professional and personal relationships may make it difficult to predict
the extent to which client confidences will be protected by the attorney-client evidentiary
privilege. A client’s sexual involvement with the client’s lawyer, especially if the sexual
relations create emotional involvement, will often render it unlikely that the client could
rationally determine whether to consent to the conflict created by the sexual relations. If a client
were to consent to the conflict created by the sexual relations without fully appreciating the
nature and implications of that conflict, there is a significant risk of harm to client interests.
Therefore, sexual relations between lawyers and their clients are dangerous and inadvisable. Out
of respect for the desires of consenting adults, however, paragraph (j) does not flatly prohibit
client-lawyer sexual relations in matters other than domestic relations matters. Even when
sexual relations between a lawyer and client are permitted under paragraph (j), however, they
may lead to incompetent representation in violation of Rule 1.1. Because domestic relations
clients are often emotionally vulnerable, domestic relations matters entail a heightened risk of
exploitation of the client. Accordingly, lawyers are flatly prohibited from entering into sexual
relations with domestic relations clients during the course of the representation even if the sexual
relationship is consensual and even if prejudice to the client is not immediately apparent. For a
definition of “sexual relations” for the purposes of this Rule, see Rule 1.0(u).
[17A] The prohibitions in paragraph (j)(1) apply to all lawyers in a firm who know of
the representation, whether or not they are personally representing the client. The Rule prohibits
any lawyer in the firm from exploiting the client-lawyer relationship by directly or indirectly
requiring or demanding sexual relations as a condition of representation by the lawyer or the
lawyer’s firm. Paragraph (j)(1)(i) thus seeks to prevent a situation where a client may fear that a
willingness or unwillingness to have sexual relations with a lawyer in the firm may have an
impact on the representation, or even on the firm’s willingness to represent or continue
representing the client. The Rule also prohibits the use of coercion, undue influence or
intimidation to obtain sexual relations with a person known to that lawyer to be a client or a
prospective client of the firm. Paragraph (j)(1)(ii) thus seeks to prevent a lawyer from exploiting
the professional relationship between the client and the lawyer’s firm. Even if a lawyer does not
know that the firm represents a person, the lawyer’s use of coercion or intimidation to obtain
sexual relations with that person might well violate other Rules or substantive law. Where the
representation of the client involves a domestic relations matter, the restrictions stated in
paragraphs (j)(1)(i) and (j)(1)(ii), and not the per se prohibition imposed by paragraph (j)(1)(iii),
apply to lawyers in a firm who know of the representation but who are not personally
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representing the client. Nevertheless, because domestic relations matters may be volatile and
may entail a heightened risk of exploitation of the client, the risk that a sexual relationship with a
client of the firm may result in a violation of other Rules is likewise heightened, even if the
sexual relations are not per se prohibited by paragraph (j).
[17B] A law firm’s failure to educate lawyers about the restrictions on sexual relations –
or a firm’s failure to enforce those restrictions against lawyers who violate them – may constitute
a violation of Rule 5.1, which obligates a law firm to make reasonable efforts to ensure that all
lawyers in the firm conform to these Rules.
[18] Sexual relationships between spouses or those that predate the client-lawyer
relationship are not prohibited. Issues relating to the exploitation of the fiduciary relationship
and client dependency are diminished when the sexual relationship existed prior to the
commencement of the client-lawyer relationship. However, before proceeding with the
representation in these circumstances, the lawyer should consider whether the lawyer’s ability to
represent the client will be materially limited by the sexual relationship and therefore constitute
an impermissible conflict of interest. See Rule 1.7(a)(2).
[19] When the client is an organization, paragraph (j) applies to sexual relations
between a lawyer for the organization (whether inside counsel or outside counsel) and a
constituent of the organization who supervises, directs or regularly consults with that lawyer or a
lawyer in that lawyer’s firm concerning the organization’s legal matters.
Imputation of Prohibitions
[20] Where a lawyer who is not personally representing a client has sexual relations
with a client of the firm in violation of paragraph (j), the other lawyers in the firm are not subject
to discipline solely because those improper sexual relations occurred. There may be
circumstances, however, where a violation of paragraph (j) by one lawyer in a firm gives rise to
violations of other Rules by the other lawyers in the firm through imputation. For example,
sexual relations between a lawyer and a client may give rise to a violation of Rule 1.7(a), and
such a conflict under Rule 1.7 may be imputed to all other lawyers in the firm under Rule
1.10(a).
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RULE 1.9:
DUTIES TO FORMER CLIENTS
(a)
A lawyer who has formerly represented a client in a matter shall not
thereafter represent another person in the same or a substantially related matter in which
that person’s interests are materially adverse to the interests of the former client unless the
former client gives informed consent, confirmed in writing.
(b)
Unless the former client gives informed consent, confirmed in writing, a
lawyer shall not knowingly represent a person in the same or a substantially related matter
in which a firm with which the lawyer formerly was associated had previously represented
a client:
(1)

whose interests are materially adverse to that person; and

(2)
about whom the lawyer had acquired information protected by Rules
1.6 or paragraph (c) of this Rule that is material to the matter.
(c)
A lawyer who has formerly represented a client in a matter or whose present
or former firm has formerly represented a client in a matter shall not thereafter:
(1)
use confidential information of the former client protected by Rule 1.6
to the disadvantage of the former client, except as these Rules would permit or
require with respect to a current client or when the information has become
generally known; or
(2)
reveal confidential information of the former client protected by Rule
1.6 except as these Rules would permit or require with respect to a current client.
Comment
[1]
After termination of a client-lawyer relationship, a lawyer has certain continuing
duties with respect to confidentiality and conflicts of interest and thus may not represent another
client except in conformity with these Rules. Under this Rule, for example, a lawyer could not
properly seek to rescind on behalf of a new client a contract drafted on behalf of a former client.
So also, a lawyer who has prosecuted an accused person could not properly represent that person
in a subsequent civil action against the government concerning the same transaction. Nor could
a lawyer who has represented multiple clients in a matter represent one of the clients against the
others in the same or a substantially related matter after a dispute arose among the clients in that
matter, unless all affected clients give informed consent. See Comment [9]. Current and former
government lawyers must comply with this Rule to the extent required by Rule 1.11.
[2]
The scope of a “matter” for purposes of this Rule depends on the facts of a
particular situation or transaction. The lawyer’s involvement in a matter can also be a question
of degree. When a lawyer has been directly involved in a specific transaction, subsequent
representation of other clients with materially adverse interests in that transaction clearly is
prohibited. On the other hand, a lawyer who recurrently handled a type of problem for a former
client is not precluded from later representing another client in a factually distinct problem of
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that type, even though the subsequent representation involves a position adverse to the prior
client. Similar considerations can apply to the reassignment of military lawyers between defense
and prosecution functions within the same military jurisdictions. The underlying question is
whether the lawyer was so involved in the matter that the subsequent representation can be justly
regarded as a changing of sides in the matter in question.
[3]
Matters are “substantially related” for purposes of this Rule if they involve the
same transaction or legal dispute or if, under the circumstances, a reasonable lawyer would
conclude that there is otherwise a substantial risk that confidential factual information that would
normally have been obtained in the prior representation would materially advance the client’s
position in the subsequent matter. For example, a lawyer who has represented a businessperson
and learned extensive private financial information about that person may not then represent that
person’s spouse in seeking a divorce. Similarly, a lawyer who has previously represented a
client in securing environmental permits to build a shopping center would be precluded from
representing neighbors seeking to oppose rezoning of the property on the basis of environmental
considerations; however, the lawyer would not be precluded, on the grounds of substantial
relationship, from defending a tenant of the completed shopping center in resisting eviction for
nonpayment of rent. Information that has been disclosed to the public or to other parties adverse
to the former client ordinarily will not be disqualifying. Information acquired in a prior
representation may have been rendered obsolete by the passage of time, a circumstance that may
be relevant in determining whether two representations are substantially related. In the case of
an organizational client, general knowledge of the client’s policies and practices ordinarily will
not preclude a subsequent representation. On the other hand, knowledge of specific facts gained
in a prior representation that are relevant to the matter in question ordinarily will preclude such a
representation. A former client is not required to reveal the confidential information learned by
the lawyer in order to establish a substantial risk that the lawyer has confidential information to
use in the subsequent matter. A conclusion about the possession of such information may be
based on the nature of the services the lawyer provided the former client and information that
would in ordinary practice be learned by a lawyer providing such services.
[4]

[Moved to Comment to Rule 1.10.]

[5]

[Moved to Comment to Rule 1.10.]

[6]

[Moved to Comment to Rule 1.10.]

[7]
Independent of the prohibition against subsequent representation, a lawyer
changing professional association has a continuing duty to preserve confidentiality of
information about a client formerly represented. See Rules 1.6, 1.9(c).
[8]
Paragraph (c) generally extends the confidentiality protections of Rule 1.6 to a
lawyer’s former clients. Paragraph (c)(1) provides that information acquired by the lawyer in the
course of representing a client may not subsequently be used by the lawyer to the disadvantage
of the client. However, the fact that a lawyer has once served a client does not preclude the
lawyer from using generally known information about that client when later representing another
client. Paragraph (c)(2) provides that a lawyer may not reveal information acquired in the course
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of representing a client except as these Rules would permit or require with respect to a current
client. See Rules 1.6, 3.3.
[9]
The provisions of this Rule are for the protection of former clients and can be
waived if the client gives informed consent, which consent must be confirmed in writing under
paragraph (a). See also Rule 1.0(j) for the definition of “informed consent.” With regard to the
effectiveness of an advance waiver, see Rule 1.7, Comments [22]-[22A]. With regard to
disqualification of a firm with which a lawyer is or was formerly associated, see Rule 1.10.
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RULE 1.10:
IMPUTATION OF CONFLICTS OF INTEREST
(a)
While lawyers are associated in a firm, none of them shall knowingly
represent a client when any one of them practicing alone would be prohibited from doing
so by Rule 1.7, 1.8 or 1.9, except as otherwise provided therein.
(b)
When a lawyer has terminated an association with a firm, the firm is
prohibited from thereafter representing a person with interests that the firm knows or
reasonably should know are materially adverse to those of a client represented by the
formerly associated lawyer and not currently represented by the firm if the firm or any
lawyer remaining in the firm has information protected by Rule 1.6 or Rule 1.9(c) that is
material to the matter.
(c)
When a lawyer becomes associated with a firm, the firm may not knowingly
represent a client in a matter that is the same as or substantially related to a matter in
which the newly associated lawyer, or a firm with which that lawyer was associated,
formerly represented a client whose interests are materially adverse to the prospective or
current client unless the newly associated lawyer did not acquire any information protected
by Rule 1.6 or Rule 1.9(c) that is material to the current matter.
(d)
A disqualification prescribed by this Rule may be waived by the affected
client or former client under the conditions stated in Rule 1.7.
(e)
A law firm shall make a written record of its engagements, at or near the
time of each new engagement, and shall implement and maintain a system by which
proposed engagements are checked against current and previous engagements when:
(1)

the firm agrees to represent a new client;

(2)

the firm agrees to represent an existing client in a new matter;

(3)

the firm hires or associates with another lawyer; or

(4)

an additional party is named or appears in a pending matter.

(f)
Substantial failure to keep records or to implement or maintain a conflictchecking system that complies with paragraph (e) shall be a violation thereof regardless of
whether there is another violation of these Rules.
(g)
Where a violation of paragraph (e) by a law firm is a substantial factor in
causing a violation of paragraph (a) by a lawyer, the law firm, as well as the individual
lawyer, shall be responsible for the violation of paragraph (a).
(h)
A lawyer related to another lawyer as parent, child, sibling or spouse shall
not represent in any matter a client whose interests differ from those of another party to
the matter who the lawyer knows is represented by the other lawyer unless the client
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consents to the representation after full disclosure and the lawyer concludes that the lawyer
can adequately represent the interests of the client.
Comment
Definition of “Firm”
[1]
For purposes of these Rules, the term “firm” includes, but is not limited to, (i) a
lawyer or lawyers in a law partnership, professional corporation, sole proprietorship or other
association authorized to practice law, and (ii) lawyers employed in a legal services organization,
a government law office or the legal department of a corporation or other organization. See Rule
1.0(h). Whether two or more lawyers constitute a “firm” within this definition will depend on
the specific facts. See Rule 1.0, Comments [2]-[4].
Principles of Imputed Disqualification
[2]
The rule of imputed disqualification stated in paragraph (a) gives effect to the
principle of loyalty to the client as it applies to lawyers who practice in a law firm. Such
situations can be considered from the premise that a firm of lawyers is essentially one lawyer for
purposes of the rules governing loyalty to the client, or from the premise that each lawyer is
vicariously bound by the obligation of loyalty owed by each lawyer with whom the lawyer is
associated. Paragraph (a) operates only among the lawyers currently associated in a firm. When
a lawyer moves from one firm to another, the situation is governed by paragraphs (b) and (c).
[3]

[Reserved]

[4]
The rule in paragraph (a) also does not prohibit representation by others in the law
firm where the person prohibited from involvement in a matter is a nonlawyer, such as a
paralegal or legal secretary. Such persons, however, ordinarily must be screened from any
personal participation in the matter to avoid communication to others in the firm of confidential
information that both the nonlawyers and the firm have a legal duty to protect. See Rules 1.0(t),
5.3.
Lawyers Moving Between Firms
[4A] The principles of imputed disqualification are modified when lawyers have been
associated in a firm and then end their association. The nature of contemporary law practice and
the organization of law firms have made the fiction that the law firm is the same as a single
lawyer unrealistic in certain situations. In crafting a rule to govern imputed conflicts, there are
several competing considerations. First, the former client must be reasonably assured that the
client’s confidentiality interests are not compromised. Second, the principles of imputed
disqualification should not be so broadly cast as to preclude others from having reasonable
choice of counsel. Third, the principles of imputed disqualification should not unreasonably
hamper lawyers from forming new associations and taking on new clients after leaving a firm.
In this connection, it should be recognized that today most lawyers practice in firms, that many
limit their practice to, or otherwise concentrate in, one area of law, and that many move from one
association to another multiple times in their careers. If the principles of imputed
disqualification were defined too strictly, the result would be undue curtailment of the
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opportunity of lawyers to move from one practice setting to another, of the opportunity of clients
to choose counsel, and of the opportunity of firms to retain qualified lawyers. For these reasons,
a functional analysis that focuses on preserving the former client’s reasonable confidentiality
interests is appropriate in balancing the competing interests.
[5]
Paragraph (b) permits a law firm, under certain circumstances, to represent a
client with interests directly adverse to those of a client represented by a lawyer who formerly
was associated with the firm. The Rule applies regardless of when the formerly associated
lawyer represented the client. However, under Rule 1.7 the law firm may not represent a client
with interests adverse to those of a current client of the firm. Moreover, the firm may not
represent the client where the matter is the same or substantially related to a matter in which (i)
the formerly associated lawyer represented the client, and (ii) the firm or any lawyer currently in
the firm has information protected by Rule 1.6 and Rule 1.9(c) that is material to the matter.
[5A] In addition to information that may be in the possession of one or more of the
lawyers remaining in the firm, information in documents or files retained by the firm itself may
preclude the firm from opposing the former client in the same or substantially related matter.
[5B] Rule 1.10(c) permits a law firm to represent a client in a matter that is the same as
or substantially related to a matter in which the newly associated lawyer, or the firm with which
the lawyer was previously associated, represented a client whose interests are materially adverse
to that client, provided the newly associated lawyer did not acquire any confidential information
of the previously represented client that is material to the current matter.
Client Consent
[6]
Rule 1.10(d) removes imputation with the informed consent of the affected client
or former client under the conditions stated in Rule 1.7. The conditions stated in Rule 1.7 require
the lawyer to determine that the representation is not prohibited by Rule 1.7(b) and that each
affected client or former client has given informed consent to the representation, confirmed in
writing. In some cases, the risk may be so severe that the conflict cannot be cured by client
consent. For a discussion of the effectiveness of client waivers of conflicts that might arise in the
future, see Rule 1.7, Comments [22]-[22A]. For a definition of “informed consent,” see Rule
1.0(j).
Former Government Lawyers
[7]
Where a lawyer has joined a private firm after having represented the
government, imputation is governed by Rule 1.11(b), not this Rule.
Relationship Between this Rule and Rule 1.8(k)
[8]
Where a lawyer is prohibited from engaging in certain transactions under Rule
1.8(a) through (i), this Rule imputes that prohibition to other lawyers associated in a firm with
the personally prohibited lawyer. Under Rule 1.8(k), however, where a lawyer in a firm has
sexual relations with a client but does not participate in the representation of that client, the other
lawyers in the firm are not subject to discipline under Rule 1.8 solely because such sexual
relations occur.
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Conflict-Checking Procedures
[9]
Under paragraph (e), every law firm, no matter how large or small (including sole
practitioners), is responsible for creating, implementing and maintaining a system to check
proposed engagements against current and previous engagements and against new parties in
pending matters. The system must be adequate to detect conflicts that will or reasonably may
arise if: (i) the firm agrees to represent a new client, (ii) the firm agrees to represent an existing
client in a new matter, (iii) the firm hires or associates with another lawyer, or (iv) an additional
party is named or appears in a pending matter. The system will thus render effective assistance
to lawyers in the firm in avoiding conflicts of interest. See also Rule 5.1.
[9A] Failure to create, implement and maintain a conflict-checking system adequate for
this purpose is a violation of this Rule by the firm. In cases in which a lawyer, despite
reasonably diligent efforts to do so, could not acquire the information that would have revealed a
conflict because of the firm’s failure to maintain an adequate conflict-checking system, the firm
shall be responsible for the violation. However, a lawyer who knows or should know of a
conflict in a matter that the lawyer is handling remains individually responsible for the violation
of these Rules, whether or not the firm’s conflict-checking system has identified the conflict. In
cases in which a violation of paragraph (e) by the firm is a substantial factor in causing a
violation of these Rules by a lawyer, the firm, as well as the individual lawyer, is responsible for
the violation. As to whether a client-lawyer relationship exists or is continuing, see Scope [9][10]; Rule 1.3, Comment [4].
[9B] The records required to be maintained under paragraph (e) must be in written
form. See Rule 1.0(x) for the definition of “written,” which includes tangible or electronic
records. To be effective, a conflict-checking system may also need to supplement written
information with recourse to the memory of the firm’s lawyers through in-person, telephonic, or
electronic communications. An effective conflict-checking system as required by this Rule may
not, however, depend solely on recourse to lawyers’ memories or other such informal sources of
information.
[9C] The nature of the records needed to render effective assistance to lawyers will
vary depending on the size, structure, history, and nature of the firm’s practice. At a minimum,
however, a firm must record information that will enable the firm to identify (i) each client that
the firm represents, (ii) each party in a litigated, transactional or other matter whose interests are
materially adverse to the firm’s clients, and (iii) the general nature of each matter.
[9D] To the extent that the records made and maintained for the purpose of complying
with this Rule contain confidential information, a firm must exercise reasonable care to protect
the confidentiality of these records. See Rule 1.6(c).
[9E] The nature of a firm’s conflict-checking system may vary depending on a number
of factors, including the size and structure of the firm, the nature of the firm’s practice, the
number and location of the firm offices, and the relationship among the firm’s separate offices.
In all cases, however, an effective conflict-checking system should record and maintain
information in a way that permits the information to be checked systematically and accurately
when the firm is considering a proposed engagement. A small firm or a firm with a small
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number of engagements may be able to create and maintain an effective conflict-checking
system through the use of hard-copy rather than electronic records. But larger firms, or firms
with a large number of engagements, may need to create and maintain records in electronic form
so that the information can be accessed quickly and efficiently.
Organizational Clients
[9F] Representation of corporate or other organizational clients makes it prudent for a
firm to maintain additional information in its conflict-checking system. For example, absent an
agreement with the client to the contrary, a conflict may arise when a firm desires to oppose an
entity that is part of a current or former client’s corporate family (e.g., an affiliate, subsidiary,
parent or sister organization). See Rule 1.7, Comments [34]-[34B]. Although a law firm is not
required to maintain records showing every corporate affiliate of every corporate client, if a law
firm frequently represents corporations that belong to large corporate families, the law firm
should make reasonable efforts to institute and maintain a system for alerting the firm to
potential conflicts with the members of the corporate client’s family.
[9G] Under certain circumstances, a law firm may also need to include information
about the constituents of a corporate client. Although Rule 1.13 provides that a firm is the
lawyer for the entity and not for any of its constituents, confusion may arise when a law firm
represents small or closely held corporations with few shareholders, or when a firm represents
both the corporation and individual officers or employees but bills the corporate client for the
legal services. In other situations, a client-lawyer relationship may develop unintentionally
between the law firm and one or more individual constituents of the entity. Accordingly, a firm
that represents corporate clients may need a system for determining whether or not the law firm
has a client-lawyer relationship with individual constituents of an organizational client. If so, the
law firm should add the names of those constituents to the database of its conflict-checking
system.

64

RULE 1.11:
SPECIAL CONFLICTS OF INTEREST FOR FORMER AND CURRENT GOVERNMENT
OFFICERS AND EMPLOYEES
(a)
Except as law may otherwise expressly provide, a lawyer who has formerly
served as a public officer or employee of the government:
(1)

shall comply with Rule 1.9(c); and

(2)
shall not represent a client in connection with a matter in which the
lawyer participated personally and substantially as a public officer or employee,
unless the appropriate government agency gives its informed consent, confirmed in
writing, to the representation. This provision shall not apply to matters governed
by Rule 1.12(a).
(b)
When a lawyer is disqualified from representation under paragraph (a), no
lawyer in a firm with which that lawyer is associated may knowingly undertake or continue
representation in such a matter unless:
(1)

the firm acts promptly and reasonably to:

(i)
notify, as appropriate, lawyers and nonlawyer personnel
within the firm that the personally disqualified lawyer is prohibited from
participating in the representation of the current client;
(ii)
implement effective screening procedures to prevent the flow
of information about the matter between the personally disqualified lawyer
and the others in the firm;
(iii)
ensure that the disqualified lawyer is apportioned no part of
the fee therefrom; and
(iv)
give written notice to the appropriate government agency to
enable it to ascertain compliance with the provisions of this Rule; and
(2)
there are no other circumstances in the particular representation that
create an appearance of impropriety.
(c)
Except as law may otherwise expressly provide, a lawyer having information
that the lawyer knows is confidential government information about a person, acquired
when the lawyer was a public officer or employee, may not represent a private client whose
interests are adverse to that person in a matter in which the information could be used to
the material disadvantage of that person. As used in this Rule, the term “confidential
government information” means information that has been obtained under governmental
authority and that, at the time this Rule is applied, the government is prohibited by law
from disclosing to the public or has a legal privilege not to disclose, and that is not
otherwise available to the public. A firm with which that lawyer is associated may
65

undertake or continue representation in the matter only if the disqualified lawyer is timely
and effectively screened from any participation in the matter in accordance with the
provisions of paragraph (b).
(d)
Except as law may otherwise expressly provide, a lawyer currently serving as
a public officer or employee shall not:
(1)
participate in a matter in which the lawyer participated personally
and substantially while in private practice or nongovernmental employment, unless
under applicable law no one is, or by lawful delegation may be, authorized to act in
the lawyer’s stead in the matter; or
(2)
negotiate for private employment with any person who is involved as
a party or as lawyer for a party in a matter in which the lawyer is participating
personally and substantially.
(e)
As used in this Rule, the term “matter” as defined in Rule 1.0(l) does not
include or apply to agency rulemaking functions.
(f)

A lawyer who holds public office shall not:

(1)
use the public position to obtain, or attempt to obtain, a special
advantage in legislative matters for the lawyer or for a client under circumstances
where the lawyer knows or it is obvious that such action is not in the public interest;
(2)
use the public position to influence, or attempt to influence, a tribunal
to act in favor of the lawyer or of a client; or
(3)
accept anything of value from any person when the lawyer knows or it
is obvious that the offer is for the purpose of influencing the lawyer’s action as a public
official.
Comment
[1]
A lawyer who has served or is currently serving as a public officer or employee is
personally subject to the Rules of Professional Conduct, including the prohibition against
concurrent conflicts of interest stated in Rule 1.7. In addition, such a lawyer may be subject to
statutes and government regulations regarding conflicts of interest. Such statutes and regulations
may circumscribe the extent to which the government agency may give consent under this Rule.
See Rule 1.0(j) for the definition of “informed consent.”
[2]
Paragraphs (a), (d) and (f) restate the obligations of an individual lawyer who has
served or is currently serving as an officer or employee of the government toward a former
government or private client. Paragraph (b) sets forth special imputation rules for former
government lawyers, with screening and notice provisions, and rule 1.10 is not applicable to
these conflicts. See Comments [6]-[7B] concerning imputation of the conflicts of former
government lawyers.
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[3]
Paragraphs (a)(2), (d) and (f) apply regardless of whether a lawyer is adverse to a
former client and are thus designed not only to protect the former client, but also to prevent a
lawyer from exploiting public office for the advantage of another client. For example, a lawyer
who has pursued a claim on behalf of the government may not pursue the same claim on behalf
of a private client after the lawyer has left government service, except when authorized to do so
by the government agency under paragraph (a). Similarly, a lawyer who has pursued a claim on
behalf of a private client may not pursue the claim on behalf of the government, except when
authorized to do so.
[4]
This Rule represents a balancing of interests. On the one hand, where the
successive clients are a government agency and another client, public or private, the risk exists
that power or discretion vested in that agency might be used for the special benefit of the other
client. A lawyer should not be in a position where benefit to the other client might affect
performance of the lawyer’s professional functions on behalf of the government. Also, unfair
advantage could accrue to the other client by reason of access to confidential government
information about the client’s adversary obtainable only through the lawyer’s government
service. On the other hand, the rules governing lawyers presently or formerly employed by a
government agency should not be so restrictive as to inhibit transfer of employment to and from
the government. The government has a legitimate need to attract qualified lawyers as well as to
maintain high ethical standards. A former government lawyer is therefore disqualified only from
particular matters in which the lawyer participated personally and substantially. The provisions
for screening and waiver in paragraph (b) are necessary to prevent the disqualification rule from
imposing too severe a deterrent to entering public service. The limitation on disqualification in
paragraphs (a)(2) and (d) to matters involving a specific party or specific parties, rather than
extending disqualification to all substantive issues on which the lawyer worked, serves a similar
function.
[4A] By requiring a former government lawyer to comply with Rule 1.9(c), Rule
1.11(a)(1) protects information obtained while working for the government to the same extent as
information learned while representing a private client. Accordingly, unless the information
acquired during government service is “generally known” or these Rules would otherwise permit
or require its use or disclosure, the information may not be used or revealed to the government’s
disadvantage. This provision applies regardless of whether the lawyer was working in a “legal”
capacity. Thus, information learned by the lawyer while in public service in an administrative,
policy or advisory position also is covered by Rule 1.11(a)(1). Paragraph (c) of Rule 1.11 adds
further protections against exploitation of confidential information. Paragraph (c) prohibits a
lawyer who has information about a person acquired when the lawyer was a public officer or
employee, that the lawyer knows is confidential government information, from representing a
private client whose interests are adverse to that person in a matter in which the information
could be used to that person’s material disadvantage. A firm with which the lawyer is associated
may undertake or continue representation in the matter only if the lawyer who possesses the
confidential government information is timely and effectively screened. Because Rule 1.11 is
not among the Rules enumerated in Rule 1.10, Rule 1.10 is not applicable to (and therefore does
not impute) conflicts arising under Rule 1.11. Thus, the purpose and effect of the prohibitions
contained in Rule 1.11(c) are to prevent the private client of a law firm with which the former
public officer or official is associated from obtaining an unfair advantage by using the lawyer’s
confidential government information about the private client’s adversary.
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[5]
When a lawyer has been employed by one government agency and then moves to
a second government agency, it may be appropriate to treat that second agency as another client
for purposes of this Rule, as when a lawyer is employed by a municipality and subsequently is
employed by a federal agency. The question whether two government agencies should be
regarded as the same or different clients for conflict of interest purposes is beyond the scope of
these Rules. See Rule 1.13, Comment [9].
Former Government Lawyers: Using Screening to Avoid Imputed Disqualification
[6]
Paragraphs (b) and (c) contemplate the use of screening procedures that permit the
law firm of a personally disqualified former government lawyer to avoid imputed
disqualification.
Nevertheless, there may be circumstances where, despite screening,
representation by the personally disqualified lawyer’s firm could still undermine the public’s
confidence in the integrity of the legal system. Such a circumstance may arise, for example,
where the personally disqualified lawyer occupied a highly visible government position prior to
entering private practice, or where other facts and circumstances of the representation itself
create an appearance of impropriety. Where the particular circumstances create an appearance of
impropriety, a law firm must decline the representation. See Rule 1.0(t) for the definition of
“screened” and “screening.”
[7]
A firm seeking to avoid disqualification under this Rule should also consider its
ability to implement, maintain, and monitor the screening procedures permitted by paragraphs
(b) and (c) before undertaking or continuing the representation. In deciding whether the
screening procedures permitted by this Rule will be effective to avoid imputed disqualification, a
firm should consider a number of factors, including how the size, practices and organization of
the firm will affect the likelihood that any confidential information acquired about the matter by
the personally disqualified lawyer can be protected. If the firm is large and is organized into
separate departments, or maintains offices in multiple locations, or for any reason the structure of
the firm facilitates preventing the sharing of information with lawyers not participating in the
particular matter, it is more likely that the requirements of this Rule can be met and imputed
disqualification avoided. Although a large firm will find it easier to maintain effective screening,
lack of timeliness in instituting, or lack of vigilance in maintaining, the procedures required by
this Rule may make those procedures ineffective in avoiding imputed disqualification. If a
personally disqualified lawyer is working on other matters with lawyers who are participating in
a matter requiring screening, it may be impossible to maintain effective screening procedures.
Although the size of the firm may be considered as one of the factors affecting the firm’s ability
to institute and maintain effective screening procedures, it is not a dispositive factor. A small
firm may need to exercise special care and vigilance to maintain effective screening but, if
appropriate precautions are taken, small firms can satisfy the requirements of paragraphs (b) and
(c).
[7A] In order to prevent any lawyer in the firm from acquiring confidential information
about the matter from the newly associated lawyer, it is essential that notification be given and
screening procedures implemented promptly. If the matter requiring screening is already
pending before the personally disqualified lawyer joins the firm, the procedures required by this
Rule should be implemented before the lawyer joins the firm. If a newly associated lawyer joins
a firm before a conflict requiring screening arises, the requirements of this Rule should be
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satisfied as soon as practicable after the conflict arises. If any lawyer in the firm acquires
confidential information about the matter from the personally disqualified lawyer, the
requirements of this Rule cannot be met, and any subsequent efforts to institute or maintain
screening will not be effective in avoiding the firm’s disqualification. Other factors may affect
the likelihood that screening procedures will be effective in preventing the flow of confidential
information between the personally disqualified lawyer and other lawyers in the firm in a given
matter.
[7B] To enable the government agency to determine compliance with the Rule, notice
to the appropriate government agency generally should be given as soon as practicable after the
need for screening becomes apparent.
[8]
Paragraph (c) operates only when the lawyer in question has actual knowledge of
the information. It does not operate with respect to information that merely could be imputed to
the lawyer.
[9]
Paragraph (a) does not prohibit a lawyer from representing a private party and a
government agency jointly when doing so is permitted by Rule 1.7 and is not otherwise
prohibited by law.
[9A] Paragraph (d)(1) prohibits a lawyer currently serving as a government officer or
employee from participating in a matter in which the lawyer participated personally and
substantially while in private practice or other non-governmental employment, unless under
applicable law no one else is, or by lawful designation could be, authorized to act in the lawyer’s
stead. Informed consent on the part of the government agency is not required where such
necessity exists. Conversely, informed consent does not suffice to overcome the conflict in the
absence of necessity.
[9B] Unlike paragraphs (a) and (c), paragraph (d)(1) contains no special rules
providing for imputation of the conflict addressed in paragraph (d)(1) to other lawyers in the
same agency. Moreover, Rule 1.10 by its terms does not apply to conflicts under paragraph
(d)(1). Thus, even where paragraph (d)(1) bars one lawyer in a government law office from
working on a matter, other lawyers in the office may ordinarily work on the matter unless
prohibited by other law. Where a government law office’s representation is materially adverse to
a government lawyer’s former private client, however, the representation would, absent informed
consent of the former client, also be prohibited by Rule 1.9. Rule 1.10 remains applicable to that
former client conflict so as to impute the conflict to all lawyers associated in the same
government law office. In applying Rule 1.10 to such conflicts, see Rule 1.0(h) (defining “firm”
and “law firm”).
[10] For purposes of paragraph (e), a “matter” may continue in another form. In
determining whether two particular matters are the same, the lawyer should consider the extent
to which (i) the matters involve the same basic facts, (ii) the matters involve the same or related
parties, and (iii) time has elapsed between the matters.
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RULE 1.12:
SPECIFIC CONFLICTS OF INTEREST FOR FORMER JUDGES, ARBITRATORS,
MEDIATORS OR OTHER THIRD-PARTY NEUTRALS
(a)
A lawyer shall not accept private employment in a matter upon the merits of
which the lawyer has acted in a judicial capacity.
(b)
Except as stated in paragraph (e), and unless all parties to the proceeding
give informed consent, confirmed in writing, a lawyer shall not represent anyone in
connection with a matter in which the lawyer participated personally and substantially as:
(1)

an arbitrator, mediator or other third-party neutral; or

(2)
a law clerk to a judge or other adjudicative officer or an arbitrator,
mediator or other third-party neutral.
(c)
A lawyer shall not negotiate for employment with any person who is involved
as a party or as lawyer for a party in a matter in which the lawyer is participating
personally and substantially as a judge or other adjudicative officer or as an arbitrator,
mediator or other third-party neutral.
(d)
When a lawyer is disqualified from representation under this Rule, no lawyer
in a firm with which that lawyer is associated may knowingly undertake or continue
representation in such a matter unless:
(1)

the firm acts promptly and reasonably to:

(i)
notify, as appropriate, lawyers and nonlawyer personnel
within the firm that the personally disqualified lawyer is prohibited from
participating in the representation of the current client;
(ii)
implement effective screening procedures to prevent the flow
of information about the matter between the personally disqualified lawyer
and the others in the firm;
(iii)
ensure that the disqualified lawyer is apportioned no part of
the fee therefrom; and
(iv)
give written notice to the parties and any appropriate tribunal
to enable it to ascertain compliance with the provisions of this Rule; and
(2)
there are no other circumstances in the particular representation that
create an appearance of impropriety.
(e)
An arbitrator selected as a partisan of a party in a multimember arbitration
panel is not prohibited from subsequently representing that party.
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Comment
[1]
A lawyer acts in a “judicial capacity” within the meaning of paragraph (a) when
the lawyer serves as a judge or other adjudicative officer. Where a judge or other adjudicative
officer in a multimember court, leaves judicial office to practice law, the former judge or
adjudicative officer is not prohibited from representing a client in a matter that was pending in
the court if the former judge or adjudicative officer did not act upon the merits in that matter. So
also, the fact that a former judge or adjudicative officer exercised administrative responsibility in
a court does not prevent the former judge or adjudicative officer from acting as a lawyer in a
matter where the judge or adjudicative officer had previously exercised remote or incidental
administrative responsibility that did not affect the merits. See Rule 1.11, Comment [4] (a
former government lawyer is disqualified “only from particular matters I which the lawyer
participated personally and substantially”). A former judge or adjudicative officer may not,
however, accept private employment in a matter upon the merits of which the judge or
adjudicative officer has acted in a judicial capacity and – unlike conflicts for lawyers who have
acted in a capacity listed in Rule 1.12 (b) – a conflict arising under paragraph (a) cannot be
waived. The term “adjudicative officer” in paragraphs (b)(2) and (c) includes such officials as
judges pro tempore, referees, special masters, hearing officers and other parajudicial officers.
[2]
A lawyer who has served as an arbitrator, mediator or other third-party neutral
may be asked to represent a client in a matter in which the lawyer participated personally and
substantially. This Rule forbids such representation unless all of the parties to the proceedings
give their informed consents, confirmed in writing. See Rules 1.0(j), (e). Other law or codes of
ethics governing third-party neutrals may impose more stringent standards of personal or
imputed disqualification. See Rule 2.4.
[3]
Although lawyers who serve as third-party neutrals do not obtain information
concerning the parties that is protected under Rule 1.6, they typically owe the parties an
obligation of confidentiality under law or codes of ethics governing third-party neutrals.
Paragraph (d) therefore provides that conflicts of the personally disqualified lawyer will be
imputed to other lawyers in a law firm unless the conditions of this paragraph are met.
[4]
Requirements for screening procedures are stated in paragraph (d). “Screened”
and “screening” are defined in Rule 1.0(t).
[4A] A firm seeking to avoid imputed disqualification under this Rule must prohibit the
personally disqualified lawyer from sharing in the fees in the matter.
[4B] A firm seeking to avoid disqualification under this Rule should also consider its
ability to implement, maintain, and monitor the screening procedures permitted by paragraph (d)
before undertaking or continuing the representation. In deciding whether the screening
procedures permitted by this Rule will be effective to avoid imputed disqualification, a firm
should consider a number of factors, including how the size, practices and organization of the
firm will affect the likelihood that any confidential information acquired about the matter by the
personally disqualified lawyer can be protected. If the firm is large and is organized into
separate departments, or maintains offices in multiple locations, or for any reason the structure of
the firm facilitates preventing the sharing of information with lawyers not participating in the
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particular matter, it is more likely that the requirements of this Rule can be met and imputed
disqualification avoided. Although a large firm will find it easier to maintain effective screening,
lack of timeliness in instituting, or lack of vigilance in maintaining, the procedures required by
this Rule may make those procedures ineffective in avoiding imputed disqualification. If a
personally disqualified lawyer is working on other matters with lawyers who are participating in
a matter requiring screening, it may be impossible to maintain effective screening procedures.
The size of the firm may be considered as one of the factors affecting the firm’s ability to
institute and maintain effective screening procedures, it is not a dispositive factor. A small firm
may need to exercise special care and vigilance to maintain effective screening but, if
appropriate precautions are taken, small firms can satisfy the requirements of paragraph (d).
[4C] In order to prevent any lawyer in the firm from acquiring confidential information
about the matter from the newly associated lawyer, it is essential that notification be given and
screening procedures implemented promptly. If the matter requiring screening is already
pending before the personally disqualified lawyer joins the firm, the procedures required by this
Rule should be implemented before the lawyer joins the firm. If a newly associated lawyer joins
a firm before a conflict requiring screening arises, the requirements of this Rule should be
satisfied as soon as practicable after the conflict arises. If any lawyer in the firm acquires
confidential information about the matter from the personally disqualified lawyer, the
requirements of this Rule cannot be met, and any subsequent efforts to institute or maintain
screening will not be effective in avoiding the firm’s disqualification. Other factors may affect
the likelihood that screening procedures will be effective in preventing the flow of confidential
information between the personally disqualified lawyer and others in the firm in a given matter.
[5]
To enable the tribunal to determine compliance with the Rule, notice to the parties
and any appropriate tribunal generally should be given as soon as practicable after the need for
screening becomes apparent.
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RULE 1.13:
ORGANIZATION AS CLIENT
(a)
When a lawyer employed or retained by an organization is dealing with the
organization’s directors, officers, employees, members, shareholders or other constituents,
and it appears that the organization’s interests may differ from those of the constituents
with whom the lawyer is dealing, the lawyer shall explain that the lawyer is the lawyer for
the organization and not for any of the constituents.
(b)
If a lawyer for an organization knows that an officer, employee or other
person associated with the organization is engaged in action or intends to act or refuses to
act in a matter related to the representation that (i) is a violation of a legal obligation to the
organization or a violation of law that reasonably might be imputed to the organization,
and (ii) is likely to result in substantial injury to the organization, then the lawyer shall
proceed as is reasonably necessary in the best interest of the organization. In determining
how to proceed, the lawyer shall give due consideration to the seriousness of the violation
and its consequences, the scope and nature of the lawyer’s representation, the
responsibility in the organization and the apparent motivation of the person involved, the
policies of the organization concerning such matters and any other relevant considerations.
Any measures taken shall be designed to minimize disruption of the organization and the
risk of revealing information relating to the representation to persons outside the
organization. Such measures may include, among others:
(1)

asking reconsideration of the matter;

(2)
advising that a separate legal opinion on the matter be sought for
presentation to an appropriate authority in the organization; and
(3)
referring the matter to higher authority in the organization,
including, if warranted by the seriousness of the matter, referral to the highest
authority that can act in behalf of the organization as determined by applicable law.
(c)
If, despite the lawyer’s efforts in accordance with paragraph (b), the highest
authority that can act on behalf of the organization insists upon action, or a refusal to act,
that is clearly in violation of law and is likely to result in a substantial injury to the
organization, the lawyer may reveal confidential information only if permitted by Rule 1.6,
and may resign in accordance with Rule 1.16.
(d)
A lawyer representing an organization may also represent any of its
directors, officers, employees, members, shareholders or other constituents, subject to the
provisions of Rule 1.7. If the organization’s consent to the concurrent representation is
required by Rule 1.7, the consent shall be given by an appropriate official of the
organization other than the individual who is to be represented, or by the shareholders.
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Comment
The Entity as the Client
[1]
An organizational client is a legal entity, but it cannot act except through its
officers, directors, employees, members, shareholders and other constituents. Officers, directors,
employees and shareholders are the constituents of the corporate organizational client. The
duties defined in this Rule apply equally to unincorporated associations. “Other constituents” as
used in this Rule means the positions equivalent to officers, directors, employees, and
shareholders held by persons acting for organizational clients that are not corporations.
[2]
When one of the constituents of an organizational client communicates with the
organization’s lawyer in that person’s organizational capacity, the communication is protected by
Rule 1.6. Thus, for example, if an organizational client requests its lawyer to investigate
allegations of wrongdoing, interviews between the lawyer and the client’s employees or other
constituents made in the course of that investigation are covered by Rule 1.6. This does not
mean, however, that constituents of an organizational client are the clients of the lawyer. The
lawyer may not disclose to such constituents information relating to the representation except for
disclosures explicitly or impliedly authorized by the organizational client in order to carry out the
representation or as otherwise permitted by Rule 1.6.
[2A] There are times when the organization’s interests may differ from those of one or
more of its constituents. In such circumstances, the lawyer should advise any constituent whose
interest differs from that of the organization: (i) that a conflict or potential conflict of interest
exists, (ii) that the lawyer does not represent the constituent in connection with the matter, unless
the representation has been approved in accordance with Rule 1.13(d), (iii) that the constituent
may wish to obtain independent representation, and (iv) that any attorney-client privilege that
applies to discussions between the lawyer and the constituent belongs to the organization and
may be waived by the organization. Care must be taken to ensure that the constituent
understands that, when there is such adversity of interest, the lawyer for the organization cannot
provide legal representation for that constituent, and that discussions between the lawyer for the
organization and the constituent may not be privileged.
[2B] Whether such a warning should be given by the lawyer for the organization to any
constituent may turn on the facts of each case.
Acting in the Best Interest of the Organization
[3]
When constituents of the organization make decisions for it, the decisions
ordinarily must be accepted by the lawyer, even if their utility or prudence is doubtful. Decisions
concerning policy and operations, including ones entailing serious risk, are not as such in the
lawyer’s province. Paragraph (b) makes clear, however, that when the lawyer knows that the
organization is likely to be substantially injured by action of an officer or other constituent that
violates a legal obligation to the organization or is in violation of law that might be imputed to
the organization, the lawyer must proceed as is reasonably necessary in the best interest of the
organization. Under Rule 1.0(k), a lawyer’s knowledge can be inferred from circumstances, and
a lawyer cannot ignore the obvious. The terms “reasonable” and “reasonably” connote a range
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of conduct that will satisfy the requirements of Rule 1.13. In determining what is reasonable in
the best interest of the organization, the circumstances at the time of determination are relevant.
Such circumstances may include, among others, the lawyer’s area of expertise, the time
constraints under which the lawyer is acting, and the lawyer’s previous experience and
familiarity with the client.
[4]
In determining how to proceed under paragraph (b), the lawyer should give due
consideration to the seriousness of the violation and its consequences, the scope and nature of the
lawyer’s representation, the responsibility within the organization and the apparent motivation of
the person involved, the policies of the organization concerning such matters, and any other
relevant considerations. Measures to be taken may include, among others, asking the constituent
to reconsider the matter. For example, if the circumstances involve a constituent’s innocent
misunderstanding of law and subsequent acceptance of the lawyer’s advice, the lawyer may
reasonably conclude that the best interest of the organization does not require that the matter be
referred to higher authority. If a constituent persists in conduct contrary to the lawyer’s advice, it
may be necessary for the lawyer to take steps to have the matter reviewed by a higher authority
in the organization. If the matter is of sufficient seriousness and importance or urgency to the
organization, referral to higher authority in the organization may be necessary even if the lawyer
has not communicated with the constituent. Any measures taken should, to the extent
practicable, minimize the risk of revealing information relating to the representation to persons
outside the organization. Even in circumstances where a lawyer is not obligated by Rule 1.13 to
proceed, a lawyer may bring to the attention of an organizational client, including its highest
authority, matters that the lawyer reasonably believes to be of sufficient importance to warrant
doing so in the best interest of the organization. See Rule 1.4.
[5]
The organization’s highest authority to which a matter may be referred ordinarily
will be the board of directors or similar governing body. However, applicable law may prescribe
that under certain conditions the highest authority reposes elsewhere, for example, in the
independent directors of a corporation.
Relation to Other Rules
[6]
The authority and responsibility provided in this Rule are concurrent with the
authority and responsibility provided in other Rules. In particular, this Rule does not limit or
expand the lawyer’s responsibility under Rule 1.6, Rule 1.8, Rule 1.16, Rule 3.3 or Rule 4.1.
Rules 1.6(b)(2) and (b)(3) may permit the lawyer in some circumstances to disclose confidential
information. In such circumstances Rule 1.2(d) may also be applicable, in which event
withdrawal from the representation under Rule 1.16(b)(1) may be required.
[7]
The authority of a lawyer to disclose information relating to a representation
under Rule 1.6 does not apply with respect to information relating to a lawyer’s engagement by
an organization to investigate an alleged violation of law or to defend the organization or an
officer, employee or other person associated with the organization against a claim arising out of
an alleged past violation of law. Having a lawyer who cannot disclose confidential information
concerning past acts relevant to the representation for which the lawyer was retained enables an
organizational client to enjoy the full benefits of legal counsel in conducting an investigation or
defending against a claim.
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[8]
A lawyer for an organization who reasonably believes that the lawyer’s discharge
was because of actions taken pursuant to paragraph (b), or who withdraws in circumstances that
require or permit the lawyer to take action under paragraph (b), must proceed as “reasonably
necessary in the best interest of the organization.” Under some circumstances, the duty of
communication under Rule 1.4 and the duty under Rule 1.16(e) to protect a client’s interest upon
termination of the representation, in conjunction with this Rule, may require the lawyer to inform
the organization’s highest authority of the lawyer’s discharge or withdrawal, and of what the
lawyer reasonably believes to be the basis for the discharge or withdrawal.
Government Agency
[9]
The duties defined in this Rule apply to governmental organizations. Defining
precisely the identity of the client and prescribing the resulting obligations of such lawyers may
be more difficult in the government context. Although in some circumstances the client may be
a specific agency, it may also be a branch of government, such as the executive branch, or the
government as a whole. For example, if the action or failure to act involves the head of a bureau,
either the department of which the bureau is a part or the relevant branch of government may be
the client for purposes of this Rule. Defining or identifying the client of a lawyer representing a
government entity depends on applicable federal, state and local law and is a matter beyond the
scope of these Rules. See Scope [9]. Moreover, in a matter involving the conduct of government
officials, a government lawyer may have greater authority under applicable law to question such
conduct than would a lawyer for a private organization in similar circumstances. Thus, when the
client is a governmental organization, a different balance may be appropriate between
maintaining confidentiality and assuring that the wrongful act is prevented or rectified. In
addition, duties of lawyers employed by the government or lawyers in military service may be
defined by statutes and regulation. This Rule does not limit that authority. See Scope [10].
[10]

See Comment [2A].

[11]

See Comment [2B].

Concurrent Representation
[12] Paragraph (d) recognizes that a lawyer for an organization may also represent a
principal officer or major shareholder, subject to the provisions of Rule 1.7. If the corporation’s
informed consent to such a concurrent representation is needed, the lawyer should advise the
principal officer or major shareholder that any consent given on behalf of the corporation by the
conflicted officer or shareholder may not be valid, and the lawyer should explain the potential
consequences of an invalid consent.
Derivative Actions
[13] Under generally prevailing law, the shareholders or members of a corporation
may bring suit to compel the directors to perform their legal obligations in the supervision of the
organization. Members of unincorporated associations have essentially the same right. Such an
action may be brought nominally by the organization, but usually is, in fact, a legal controversy
over management of the organization.
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[14] The question can arise whether counsel for the organization may defend such an
action. The proposition that the organization is the lawyer’s client does not alone resolve the
issue. Most derivative actions are normal incidents of an organization’s affairs, to be defended
by the organization’s lawyer like any other suits. However, if the claim involves serious charges
of wrongdoing by those in control of the organization, a conflict may arise between the lawyer’s
duty to the organization and the lawyer’s relationship with the board. In those circumstances,
Rule 1.7 governs who should represent the directors and the organization.
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RULE 1.14:
CLIENT WITH DIMINISHED CAPACITY
(a)
When a client’s capacity to make adequately considered decisions in
connection with a representation is diminished, whether because of minority, mental
impairment or for some other reason, the lawyer shall, as far as reasonably possible,
maintain a conventional relationship with the client.
(b)
When the lawyer reasonably believes that the client has diminished capacity,
is at risk of substantial physical, financial or other harm unless action is taken and cannot
adequately act in the client’s own interest, the lawyer may take reasonably necessary
protective action, including consulting with individuals or entities that have the ability to
take action to protect the client and, in appropriate cases, seeking the appointment of a
guardian ad litem, conservator or guardian.
(c)
Information relating to the representation of a client with diminished
capacity is protected by Rule 1.6. When taking protective action pursuant to paragraph
(b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal information about the
client, but only to the extent reasonably necessary to protect the client’s interests.
Comment
[1]
The responsibilities of a lawyer may vary according to the intelligence,
experience, mental condition or age of a client, the obligation of a public officer, or the nature of
a particular proceeding. The conventional client-lawyer relationship is based on the assumption
that the client, when properly advised and assisted, is capable of making decisions about
important matters. Any condition that renders a client incapable of communicating or making a
considered judgment on the client’s own behalf casts additional responsibilities upon the lawyer.
When the client is a minor or suffers from a diminished mental capacity, maintaining the
conventional client-lawyer relationship may not be possible in all respects. In particular, a
severely incapacitated person may have no power to make legally binding decisions.
Nevertheless, a client with diminished capacity often has the ability to understand, deliberate
upon and reach conclusions about matters affecting the client’s own well-being.
[2]
The fact that a client suffers a disability does not diminish the lawyer’s obligation
to treat the client attentively and with respect.
[3]
The client may wish to have family members or other persons participate in
discussions with the lawyer. The lawyer should consider whether the presence of such persons
will affect the attorney-client privilege. Nevertheless, the lawyer must keep the client’s interests
foremost and, except for protective action authorized under paragraph (b), must look to the
client, and not family members, to make decisions on the client’s behalf.
[4]
If a legal representative has already been appointed for the client, the lawyer
should ordinarily look to the representative for decisions on behalf of the client. In matters
involving a minor, with or without a disability, the question whether the lawyer should look to
the parents as natural guardians may depend on the type of proceeding or matter in which the
lawyer is representing the minor. If the lawyer represents the guardian as distinct from the ward,
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and reasonably believes that the guardian is acting adversely to the ward’s interest, the lawyer
may have an obligation to prevent or rectify the guardian’s misconduct. See Rule 1.2(d).
Taking Protective Action
[5]
If a lawyer reasonably believes that a client is at risk of substantial physical,
financial or other harm unless action is taken, and that a conventional client-lawyer relationship
cannot be maintained as provided in paragraph (a) because the client lacks sufficient capacity to
communicate or to make adequately considered decisions in connection with the representation,
then paragraph (b) permits the lawyer to take reasonably necessary protective measures. Such
measures could include: consulting with family members, using a reconsideration period to
permit clarification or improvement of circumstances, using voluntary surrogate decision-making
tools such as durable powers of attorney, or consulting with support groups, professional
services, adult-protective agencies or other individuals or entities that have the ability to protect
the client. In taking any protective action, the lawyer should be guided by such factors as the
wishes and values of the client to the extent known, the client’s best interest, and the goals of
minimizing intrusion into the client’s decision-making autonomy and maximizing respect for the
client’s family and social connections.
[6]
In determining the extent of the client’s diminished capacity, the lawyer should
consider and balance such factors as: (i) the client’s ability to articulate reasoning leading to a
decision, (ii) variability of state of mind and ability to appreciate consequences of a decision; the
substantive fairness of a decision, and (iii) the consistency of a decision with the known longterm commitments and values of the client. In appropriate circumstances, the lawyer may seek
guidance from an appropriate diagnostician.
[7]
If a legal representative has not been appointed, the lawyer should consider
whether appointment of a guardian ad litem, conservator or guardian is necessary to protect the
client’s interests. Thus, if a client with diminished capacity has substantial property that should
be sold for the client’s benefit, effective completion of the transaction may require appointment
of a legal representative. In addition, rules of procedure in litigation sometimes provide that a
minor or a person with diminished capacity must be represented by a guardian or next friend if
they do not have a general guardian. In many circumstances, however, appointment of a legal
representative may be unnecessarily expensive or traumatic for the client. Seeking a guardian or
conservator without the client’s consent (including doing so over the client’s objection) is
appropriate only in the limited circumstances where a client’s diminished capacity is such that
the lawyer reasonably believes that no other practical method of protecting the client’s interests
is readily available. The lawyer should always consider less restrictive protective actions before
seeking the appointment of a guardian or conservator. The lawyer should act as petitioner in
such a proceeding only when no other person is available to do so.
[7A] Prior to withdrawing from the representation of a client whose capacity is in
question, the lawyer should consider taking reasonable protective action. See Rule 1.16(e).
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Disclosure of the Client’s Condition
[8]
Disclosure of the client’s diminished capacity could adversely affect the client’s
interests.
For example, raising the question of diminished capacity could, in some
circumstances, lead to proceedings for involuntary commitment. Information relating to the
representation is protected by Rule 1.6. Therefore, unless authorized to do so, the lawyer may
not disclose such information. When taking protective action pursuant to paragraph (b), the
lawyer is impliedly authorized to make the necessary disclosures, even when the client directs
the lawyer to the contrary. Nevertheless, given the risks of disclosure, paragraph (c) limits what
the lawyer may disclose in consulting with other individuals or entities or in seeking the
appointment of a legal representative. At the very least, the lawyer should determine whether it
is likely that the person or entity consulted will act adversely to the client’s interests before
discussing matters related to the client.
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RULE 1.15:
PRESERVING IDENTITY OF FUNDS AND PROPERTY OF OTHERS; FIDUCIARY
RESPONSIBILITY; COMMINGLING AND MISAPPROPRIATION OF CLIENT FUNDS
OR PROPERTY; MAINTENANCE OF BANK ACCOUNTS; RECORD KEEPING;
EXAMINATION OF RECORDS
(a)
Property.

Prohibition Against Commingling and Misappropriation of Client Funds or

A lawyer in possession of any funds or other property belonging to another person,
where such possession is incident to his or her practice of law, is a fiduciary, and must not
misappropriate such funds or property or commingle such funds or property with his or
her own.
(b)

Separate Accounts.

(1)
A lawyer who is in possession of funds belonging to another person
incident to the lawyer’s practice of law shall maintain such funds in a banking
institution within New York State that agrees to provide dishonored check reports
in accordance with the provisions of 22 N.Y.C.R.R. Part 1300. “Banking
institution” means a state or national bank, trust company, savings bank, savings
and loan association or credit union. Such funds shall be maintained, in the
lawyer’s own name, or in the name of a firm of lawyers of which the lawyer is a
member, or in the name of the lawyer or firm of lawyers by whom the lawyer is
employed, in a special account or accounts, separate from any business or personal
accounts of the lawyer or lawyer’s firm, and separate from any accounts that the
lawyer may maintain as executor, guardian, trustee or receiver, or in any other
fiduciary capacity; into such special account or accounts all funds held in escrow or
otherwise entrusted to the lawyer or firm shall be deposited; provided, however,
that such funds may be maintained in a banking institution located outside New
York State if such banking institution complies with 22 N.Y.C.R.R. Part 1300 and
the lawyer has obtained the prior written approval of the person to whom such
funds belong specifying the name and address of the office or branch of the banking
institution where such funds are to be maintained.
(2)
A lawyer or the lawyer’s firm shall identify the special bank account
or accounts required by Rule 1.15(b)(1) as an “Attorney Special Account,”
“Attorney Trust Account,” or “Attorney Escrow Account,” and shall obtain checks
and deposit slips that bear such title. Such title may be accompanied by such other
descriptive language as the lawyer may deem appropriate, provided that such
additional language distinguishes such special account or accounts from other bank
accounts that are maintained by the lawyer or the lawyer’s firm.
(3)
Funds reasonably sufficient to maintain the account or to pay account
charges may be deposited therein.

81

(4)
Funds belonging in part to a client or third person and in part
currently or potentially to the lawyer or law firm shall be kept in such special
account or accounts, but the portion belonging to the lawyer or law firm may be
withdrawn when due unless the right of the lawyer or law firm to receive it is
disputed by the client or third person, in which event the disputed portion shall not
be withdrawn until the dispute is finally resolved.
(c)
Notification of Receipt of Property; Safekeeping; Rendering Accounts;
Payment or Delivery of Property.
A lawyer shall:
(1)
promptly notify a client or third person of the receipt of funds,
securities, or other properties in which the client or third person has an interest;
(2)
identify and label securities and properties of a client or third person
promptly upon receipt and place them in a safe deposit box or other place of
safekeeping as soon as practicable;
(3)
maintain complete records of all funds, securities, and other
properties of a client or third person coming into the possession of the lawyer and
render appropriate accounts to the client or third person regarding them; and
(4)
promptly pay or deliver to the client or third person as requested by
the client or third person the funds, securities, or other properties in the possession
of the lawyer that the client or third person is entitled to receive.
(d)

Required Bookkeeping Records.

(1)
record:

A lawyer shall maintain for seven years after the events that they

(i)
the records of all deposits in and withdrawals from the
accounts specified in Rule 1.15(b) and of any other bank account that
concerns or affects the lawyer’s practice of law; these records shall
specifically identify the date, source and description of each item deposited,
as well as the date, payee and purpose of each withdrawal or disbursement;
(ii)
a record for special accounts, showing the source of all funds
deposited in such accounts, the names of all persons for whom the funds are
or were held, the amount of such funds, the description and amounts, and the
names of all persons to whom such funds were disbursed;
(iii)
clients;

copies of all retainer and compensation agreements with

(iv)
copies of all statements to clients or other persons showing the
disbursement of funds to them or on their behalf;
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(v)

copies of all bills rendered to clients;

(vi)
copies of all records showing payments to lawyers,
investigators or other persons, not in the lawyer’s regular employ, for
services rendered or performed;
(vii) copies of all retainer and closing statements filed with the
Office of Court Administration; and
(viii) all checkbooks and check stubs, bank
prenumbered canceled checks and duplicate deposit slips.

statements,

(2)
Lawyers shall make accurate entries of all financial transactions in
their records of receipts and disbursements, in their special accounts, in their ledger
books or similar records, and in any other books of account kept by them in the
regular course of their practice, which entries shall be made at or near the time of
the act, condition or event recorded.
(3)
For purposes of Rule 1.15(d), a lawyer may satisfy the requirements
of maintaining “copies” by maintaining any of the following items: original records,
photocopies, microfilm, optical imaging, and any other medium that preserves an
image of the document that cannot be altered without detection.
(e)

Authorized Signatories.

All special account withdrawals shall be made only to a named payee and not to
cash. Such withdrawals shall be made by check or, with the prior written approval of the
party entitled to the proceeds, by bank transfer. Only a lawyer admitted to practice law in
New York State shall be an authorized signatory of a special account.
(f)

Missing Clients.

Whenever any sum of money is payable to a client and the lawyer is unable to locate
the client, the lawyer shall apply to the court in which the action was brought if in the
unified court system, or, if no action was commenced in the unified court system, to the
Supreme Court in the county in which the lawyer maintains an office for the practice of
law, for an order directing payment to the lawyer of any fees and disbursements that are
owed by the client and the balance, if any, to the Lawyers’ Fund for Client Protection for
safeguarding and disbursement to persons who are entitled thereto.
(g)

Designation of Successor Signatories.

(1)
Upon the death of a lawyer who was the sole signatory on an attorney
trust, escrow or special account, an application may be made to the Supreme Court
for an order designating a successor signatory for such trust, escrow or special
account, who shall be a member of the bar in good standing and admitted to the
practice of law in New York State.
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(2)
An application to designate a successor signatory shall be made to the
Supreme Court in the judicial district in which the deceased lawyer maintained an
office for the practice of law. The application may be made by the legal
representative of the deceased lawyer’s estate; a lawyer who was affiliated with the
deceased lawyer in the practice of law; any person who has a beneficial interest in
such trust, escrow or special account; an officer of a city or county bar association;
or counsel for an attorney disciplinary committee. No lawyer may charge a legal fee
for assisting with an application to designate a successor signatory pursuant to this
Rule.
(3)
The Supreme Court may designate a successor signatory and may
direct the safeguarding of funds from such trust, escrow or special account, and the
disbursement of such funds to persons who are entitled thereto, and may order that
funds in such account be deposited with the Lawyers’ Fund for Client Protection for
safeguarding and disbursement to persons who are entitled thereto.
(h)

Dissolution of a Firm.

Upon the dissolution of any firm of lawyers, the former partners or members shall
make appropriate arrangements for the maintenance, by one of them or by a successor
firm, of the records specified in Rule 1.15(d).
(i)
Availability of Bookkeeping Records: Records Subject to Production in
Disciplinary Investigations and Proceedings.
The financial records required by this Rule shall be located, or made available, at
the principal New York State office of the lawyers subject hereto, and any such records
shall be produced in response to a notice or subpoena duces tecum issued in connection
with a complaint before or any investigation by the appropriate grievance or departmental
disciplinary committee, or shall be produced at the direction of the appropriate Appellate
Division before any person designated by it. All books and records produced pursuant to
this Rule shall be kept confidential, except for the purpose of the particular proceeding,
and their contents shall not be disclosed by anyone in violation of the attorney-client
privilege.
(j)

Disciplinary Action.

A lawyer who does not maintain and keep the accounts and records as specified and
required by this Rule, or who does not produce any such records pursuant to this Rule,
shall be deemed in violation of these Rules and shall be subject to disciplinary proceedings.
Comment
[1]
A lawyer should hold the funds and property of others using the care required of a
professional fiduciary. Securities and other property should be kept in a safe deposit box, except
when some other form of safekeeping is warranted by special circumstances. All property that is
the property of clients or third persons, including prospective clients, must be kept separate from
the lawyer’s business and personal property and, if monies, in one or more trust accounts,
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including an account established pursuant to the “Interest on Lawyer Accounts” law where
appropriate. See State Finance Law § 97-v(4)(a); Judiciary Law § 497(2); 21 N.Y.C.R.R.
§ 7000.10. Separate trust accounts may be warranted or required when administering estate
monies or acting in similar fiduciary capacities.
[2]
While normally it is impermissible to commingle the lawyer’s own funds with
client funds, paragraph (b)(3) provides that it is permissible when necessary to pay bank service
charges on that account. Accurate records must be kept regarding which portion of the funds
belongs to the lawyer.
[3]
Lawyers often receive funds from which the lawyer’s fee will or may be paid. A
lawyer is not required to remit to the client funds that the lawyer reasonably believes represent
fees owed to the lawyer. However, a lawyer may not withhold the client’s share of the funds to
coerce the client into accepting the lawyer’s claim for fees. While a lawyer may be entitled
under applicable law to assert a retaining lien on funds in the lawyer’s possession, a lawyer may
not enforce such a lien by taking the lawyer’s fee from funds that the lawyer holds in an
attorney’s trust account, escrow account or special account, except as may be provided in an
applicable agreement or directed by court order. Furthermore, any disputed portion of the funds
must be kept in or transferred into a trust account, and the lawyer should suggest means for
prompt resolution of the dispute, such as arbitration. The undisputed portion of the funds is to be
distributed promptly.
[4]
Paragraph (c)(4) also recognizes that third parties may have lawful claims against
specific funds or other property in a lawyer’s custody, such as a client’s creditor who has a lien
on funds recovered in a personal injury action. A lawyer may have a duty under applicable law
to protect such third party claims against wrongful interference by the client. In such cases,
when the third-party claim is not frivolous under applicable law, the lawyer must refuse to
surrender the property to the client until the claims are resolved. A lawyer should not
unilaterally assume to arbitrate a dispute between the client and the third party, but, when there
are substantial grounds for dispute as to the person entitled to the funds, the lawyer may file an
action to have a court resolve the dispute.
[5]
The obligations of a lawyer under this Rule are independent of those arising from
activity other than rendering legal services. For example, a lawyer who serves only as an escrow
agent is governed by the applicable law relating to fiduciaries even though the lawyer does not
render legal services in the transaction and is not governed by this Rule.
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RULE 1.16:
DECLINING OR TERMINATING REPRESENTATION
(a)
A lawyer shall not accept employment on behalf of a person if the lawyer
knows or reasonably should know that such person wishes to:
(1)
bring a legal action, conduct a defense, or assert a position in a
matter, or otherwise have steps taken for such person, merely for the purpose of
harassing or maliciously injuring any person; or
(2)
present a claim or defense in a matter that is not warranted under
existing law, unless it can be supported by a good faith argument for an extension,
modification, or reversal of existing law.
(b)
Except as stated in paragraph (d), a lawyer shall withdraw from the
representation of a client when:
(1)
the lawyer knows or reasonably should know that the representation
will result in a violation of these Rules or of law;
(2)
the lawyer’s physical or mental condition materially impairs the
lawyer’s ability to represent the client;
(3)

the lawyer is discharged; or

(4)
the lawyer knows or reasonably should know that the client is
bringing the legal action, conducting the defense, or asserting a position in the
matter, or is otherwise having steps taken, merely for the purpose of harassing or
maliciously injuring any person.
(c)
Except as stated in paragraph (d), a lawyer may withdraw from representing
a client when:
(1)
withdrawal can be accomplished without material adverse effect on
the interests of the client;
(2)
the client persists in a course of action involving the lawyer’s services
that the lawyer reasonably believes is criminal or fraudulent;
(3)

the client has used the lawyer’s services to perpetrate a crime or

fraud;
(4)
the client insists upon taking action with which the lawyer has a
fundamental disagreement;
(5)
the client deliberately disregards an agreement or obligation to the
lawyer as to expenses or fees;
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(6)
the client insists upon presenting a claim or defense that is not
warranted under existing law and cannot be supported by good faith argument for
an extension, modification, or reversal of existing law;
(7)
the client fails to cooperate in the representation or otherwise renders
the representation unreasonably difficult for the lawyer to carry out employment
effectively;
(8)
the lawyer’s inability to work with co-counsel indicates that the best
interest of the client likely will be served by withdrawal;
(9)
the lawyer’s mental or physical condition renders it difficult for the
lawyer to carry out the representation effectively;
(10) the client knowingly and freely assents to termination of the
employment;
(11)

withdrawal is permitted under Rule 1.13(c) or other law;

(12) the lawyer believes in good faith, in a matter pending before a
tribunal, that the tribunal will find the existence of other good cause for withdrawal;
or
(13) the client insists that the lawyer pursue a course of conduct which is
illegal or prohibited under these Rules.
(d)
If permission for withdrawal from employment is required by the rules of a
tribunal, a lawyer shall not withdraw from employment in a matter before that tribunal
without its permission. When ordered to do so by a tribunal, a lawyer shall continue
representation notwithstanding good cause for terminating the representation.
(e)
Even when withdrawal is otherwise permitted or required, upon termination
of representation, a lawyer shall take steps, to the extent reasonably practicable, to avoid
foreseeable prejudice to the rights of the client, including giving reasonable notice to the
client, allowing time for employment of other counsel, delivering to the client all papers and
property to which the client is entitled, promptly refunding any part of a fee paid in
advance that has not been earned and complying with applicable laws and rules.
Comment
[1]
A lawyer should not accept representation in a matter unless it can be performed
competently, promptly, without improper conflict of interest and to completion. Ordinarily, a
representation in a matter is completed when the agreed-upon assistance has been concluded.
See Rules 1.2(c), 6.5; see also Rule 1.3, Comment [4].

87

Mandatory Withdrawal
[2]
A lawyer ordinarily must decline or withdraw from representation under
paragraph (a), (b)(1) or (b)(4), as the case may be, if the client demands that the lawyer engage in
conduct that is illegal or that violates these Rules or other law. The lawyer is not obliged to
decline or withdraw simply because the client suggests such a course of conduct; a client may
make such a suggestion in the hope that a lawyer will not be constrained by a professional
obligation.
[3]
Court approval or notice to the court is often required by applicable law, and
when so required by applicable law is also required by paragraph (d), before a lawyer withdraws
from pending litigation. Difficulty may be encountered if withdrawal is based on the client’s
demand that the lawyer engage in unprofessional conduct. The court may request an explanation
for the withdrawal, while the lawyer may be bound to keep confidential the facts that would
constitute such an explanation. The lawyer’s statement that professional considerations require
termination of the representation ordinarily should be accepted as sufficient. Lawyers should be
mindful of their obligations to both clients and the court under Rule 1.6 and Rule 3.3.
Discharge
[4]
As provided in paragraph (b)(3), a client has a right to discharge a lawyer at any
time, with or without cause, subject to liability for payment for the lawyer’s services. Where
future dispute about the withdrawal may be anticipated, it may be advisable to prepare a written
statement reciting the circumstances.
[5]
Whether a client can discharge appointed counsel may depend on applicable law.
A client seeking to do so should be given a full explanation of the consequences. These
consequences may include a decision by the appointing authority that appointment of successor
counsel is unjustified, thus requiring self-representation by the client.
[6]
If the client has severely diminished capacity, the client may lack the legal
capacity to discharge the lawyer, and in any event the discharge may be seriously adverse to the
client’s interests. The lawyer should make special effort to help the client consider the
consequences and may take reasonably necessary protective action as provided in Rule 1.14(b).
Optional Withdrawal
[7]
Under paragraph (c), a lawyer may withdraw from representation in some
circumstances. The lawyer has the option to withdraw if withdrawal can be accomplished
without material adverse effect on the client’s interests. Withdrawal is also justified if the client
persists in a course of action that the lawyer reasonably believes is criminal or fraudulent, for a
lawyer is not required to be associated with such conduct even if the lawyer does not further it.
Withdrawal is also permitted if the lawyer’s services were misused in the past, even if
withdrawal would materially prejudice the client. The lawyer may also withdraw where the
client insists on taking action with which the lawyer has a fundamental disagreement.
[7A] In accordance with paragraph (c)(4), a lawyer should use reasonable foresight in
determining whether a proposed representation will involve client objectives or instructions with
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which the lawyer has a fundamental disagreement. A client’s intended action does not create a
fundamental disagreement simply because the lawyer disagrees with it. See Rule 1.2 regarding
the allocation of responsibility between client and lawyer. The client has the right, for example,
to accept or reject a settlement proposal; a client’s decision on settlement involves a fundamental
disagreement only when no reasonable person in the client’s position, having regard for the
hazards of litigation, would have declined the settlement. In addition, the client should be given
notice of intent to withdraw and an opportunity to reconsider.
[8]
Under paragraph (c)(5), a lawyer may withdraw if the client refuses to abide by
the terms of an agreement concerning fees or court costs (or other expenses or disbursements).
[8A] Continuing to represent a client may impose an unreasonable burden unexpected
by the client and lawyer at the outset of the representation. However, lawyers are ordinarily
better suited than clients to foresee and provide for the burdens of representation. The burdens
of uncertainty should therefore ordinarily fall on lawyers rather than clients unless they are
attributable to client misconduct. That a representation will require more work or significantly
larger advances of expenses than the lawyer contemplated when the fee was fixed is not grounds
for withdrawal under paragraph (c)(5).
Assisting the Client upon Withdrawal
[9]
Even if the lawyer has been unfairly discharged by the client, under paragraph (e)
a lawyer must take all reasonable steps to mitigate the consequences to the client. The lawyer
may retain papers as security for a fee only to the extent permitted by law. See Rule 1.15.
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RULE 1.17:
SALE OF LAW PRACTICE
(a)
A lawyer retiring from a private practice of law; a law firm, one or more
members of which are retiring from the private practice of law with the firm; or the
personal representative of a deceased, disabled or missing lawyer, may sell a law practice,
including goodwill, to one or more lawyers or law firms, who may purchase the practice.
The seller and the buyer may agree on reasonable restrictions on the seller’s private
practice of law, notwithstanding any other provision of these Rules. Retirement shall
include the cessation of the private practice of law in the geographic area, that is, the
county and city and any county or city contiguous thereto, in which the practice to be sold
has been conducted.
(b)

Confidential information.

(1)
With respect to each matter subject to the contemplated sale, the
seller may provide prospective buyers with any information not protected as
confidential information under Rule 1.6.
(2)
Notwithstanding Rule 1.6, the seller may provide the prospective
buyer with information as to individual clients:
(i)
concerning the identity of the client, except as provided in
paragraph (b)(6);
(ii)

concerning the status and general nature of the matter;

(iii)

available in public court files; and

(iv)
concerning the financial terms of the client-lawyer relationship
and the payment status of the client’s account.
(3)
Prior to making any disclosure of confidential information that may
be permitted under paragraph (b)(2), the seller shall provide the prospective buyer
with information regarding the matters involved in the proposed sale sufficient to
enable the prospective buyer to determine whether any conflicts of interest exist.
Where sufficient information cannot be disclosed without revealing client
confidential information, the seller may make the disclosures necessary for the
prospective buyer to determine whether any conflict of interest exists, subject to
paragraph (b)(6). If the prospective buyer determines that conflicts of interest exist
prior to reviewing the information, or determines during the course of review that a
conflict of interest exists, the prospective buyer shall not review or continue to
review the information unless the seller shall have obtained the consent of the client
in accordance with Rule 1.6(a)(1).
(4)
Prospective buyers shall maintain the confidentiality of and shall not
use any client information received in connection with the proposed sale in the same
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manner and to the same extent as if the prospective buyers represented the client.
(5)
Absent the consent of the client after full disclosure, a seller shall not
provide a prospective buyer with information if doing so would cause a violation of
the attorney-client privilege.
(6)
If the seller has reason to believe that the identity of the client or the
fact of the representation itself constitutes confidential information in the
circumstances, the seller may not provide such information to a prospective buyer
without first advising the client of the identity of the prospective buyer and
obtaining the client’s consent to the proposed disclosure.
(c)
Written notice of the sale shall be given jointly by the seller and the buyer to
each of the seller’s clients and shall include information regarding:
(1)

the client’s right to retain other counsel or to take possession of the

file;
(2)
the fact that the client’s consent to the transfer of the client’s file or
matter to the buyer will be presumed if the client does not take any action or
otherwise object within 90 days of the sending of the notice, subject to any court rule
or statute requiring express approval by the client or a court;
(3)
the fact that agreements between the seller and the seller’s clients as
to fees will be honored by the buyer;
(4)

proposed fee increases, if any, permitted under paragraph (e); and

(5)
the identity and background of the buyer or buyers, including
principal office address, bar admissions, number of years in practice in New York
State, whether the buyer has ever been disciplined for professional misconduct or
convicted of a crime, and whether the buyer currently intends to resell the practice.
(d)
When the buyer’s representation of a client of the seller would give rise to a
waivable conflict of interest, the buyer shall not undertake such representation unless the
necessary waiver or waivers have been obtained in writing.
(e)
The fee charged a client by the buyer shall not be increased by reason of the
sale, unless permitted by a retainer agreement with the client or otherwise specifically
agreed to by the client.
Comment
[1]
The practice of law is a profession, not merely a business. Clients are not
commodities that can be purchased and sold at will. Pursuant to this Rule, when a lawyer or an
entire firm ceases to practice, and other lawyers or firms take over the representation, the selling
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lawyer or firm may obtain compensation for the reasonable value of the practice, as may
withdrawing partners of law firms.
Termination of Practice by Seller
[2]
The requirement that all of the private practice be sold is satisfied if the seller in
good faith makes the entire practice available for sale to the buyers. The fact that a number of
the seller’s clients decide not to be represented by the buyers but take their matters elsewhere,
therefore, does not result in a violation. Return to private practice as a result of an unanticipated
change in circumstances does not necessarily result in a violation. For example, a lawyer who
has sold the practice to accept an appointment to judicial office does not violate the requirement
that the sale be attendant to cessation of practice if the lawyer later resumes private practice upon
being defeated in a contested or a retention election for the office or resigns from a judiciary
position. Although the requirements of this Rule may not be violated in these situations,
contractual provisions in the agreement governing the sale of the practice may contain
reasonable restrictions on a lawyer’s resuming private practice. See Rule 5.6, Comment [1],
regarding restrictions on right to practice.
[3]
The private practice of law refers to a private law firm or lawyer, not to a public
agency, legal services entity, or in-house counsel to a business. The requirement that the seller
cease to engage in the private practice of law therefore does not prohibit employment as a lawyer
on the staff of a public agency or a legal services entity that provides legal services to the poor,
or as in-house counsel to a business.
[4]
The Rule permits a sale of an entire practice attendant upon retirement from the
private practice of law within a geographic area, defined as the county and city and any county or
city contiguous thereto, in which the practice to be sold has been conducted. Its provisions
therefore accommodate the lawyer who sells the practice on the occasion of moving to another
city and county that does not border on the city or county.
[5]

[Reserved.]

Sale of Entire Practice
[6]
The Rule requires that the seller’s entire practice be sold. The prohibition against
sale of less than an entire practice protects those clients whose matters are less lucrative and who
might find it difficult to secure other counsel if a sale could be limited to substantial feegenerating matters. The buyers are required to undertake all client matters in the practice,
subject to client consent. This requirement is not violated even if a buyer is unable to undertake
a particular client matter because of a conflict of interest and the seller therefore remains as
attorney of record for the matter in question.
Client Confidences, Consent and Notice
[7]
Giving the buyer access to client-specific information relating to the
representation and to the file requires client consent. Rule 1.17 provides that before such
information can be disclosed by the seller to the buyer, the client must be given actual written
notice of the contemplated sale, including the identity of the buyer, and must be told that the
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decision to consent or make other arrangements must be made within 90 days. If nothing is
heard from the client within that time, consent to the sale is presumed under paragraph (c)(2).
[8]
A lawyer or law firm ceasing to practice cannot be required to remain in practice
because some clients cannot be given actual notice of the proposed purchase. The selling lawyer
must make a good-faith effort to notify all of the lawyer’s current clients. Where clients cannot
be given actual notice and therefore cannot themselves consent to the purchase or direct any
other disposition of their files, they are nevertheless protected by the fact that the buyer has the
duty to maintain their confidences under paragraph (b)(4).
[9]
All elements of client autonomy, including the client’s absolute right to discharge
a lawyer and transfer the representation to another, survive the sale of the practice.
Fee Arrangements Between Client and Buyer
[10] The sale may not be financed by increases in fees charged to the clients of the
purchased practice except to the extent permitted by subparagraph (e) of this Rule. Under
subparagraph (e), the buyer must honor existing arrangements between the seller and the client
as to fees unless the seller’s retainer agreement with the client permits a fee increase or the buyer
obtains a client’s specific agreement to a fee increase in compliance with the strict standards of
Rule 1.8(a) (governing business transactions between lawyers and clients).
Other Applicable Ethical Standards
[11] Lawyers participating in the sale or purchase of a law practice are subject to the
ethical standards applicable to involving another lawyer in the representation of a client.
Examples include (i) the seller’s obligation to exercise competence in identifying a buyer
qualified to assume the practice and the buyer’s obligation to undertake the representation
competently under Rule 1.1, (ii) the obligation of the seller and the buyer to avoid disqualifying
conflicts, and to secure the client’s informed consent for those conflicts that can be agreed to
under Rule 1.7, and (iii) the obligation of the seller and the buyer to protect information relating
to the representation under Rule 1.6 and Rule 1.9. See also Rule 1.0(j) for the definition of
“informed consent.”
[12] If approval of the substitution of the purchasing lawyer for the selling lawyer is
required by the rules of any tribunal in which a matter is pending, such approval must be
obtained before the matter can be included in the sale. See Rule 1.16. If a tribunal refuses to
give its permission for the substitution and the seller therefore must continue in the matter, the
seller does not thereby violate the portion of this Rule requiring the seller to cease practice in the
described geographic area.
Applicability of the Rule
[13]

[Reserved.]

[14] This Rule does not apply to: (i) admission to or retirement from a law partnership
or professional association, (ii) retirement plans and similar arrangements, (iii) a sale of tangible
assets of a law practice, or (iv) the transfers of legal representation between lawyers when such
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transfers are unrelated to the sale of a practice. This Rule governs the sale of an entire law
practice upon retirement, which is defined in paragraph (a) as the cessation of the private practice
of law in a given geographic area. Rule 5.4(a)(2) provides for the compensation of a lawyer who
undertakes to complete one or more unfinished pieces of legal business of a deceased lawyer.
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RULE 1.18:
DUTIES TO PROSPECTIVE CLIENTS
(a)
A person who discusses with a lawyer the possibility of forming a clientlawyer relationship with respect to a matter is a “prospective client.”
(b)
Even when no client-lawyer relationship ensues, a lawyer who has had
discussions with a prospective client shall not use or reveal information learned in the
consultation, except as Rule 1.9 would permit with respect to information of a former
client.
(c)
A lawyer subject to paragraph (b) shall not represent a client with interests
materially adverse to those of a prospective client in the same or a substantially related
matter if the lawyer received information from the prospective client that could be
significantly harmful to that person in the matter, except as provided in paragraph (d). If a
lawyer is disqualified from representation under this paragraph, no lawyer in a firm with
which that lawyer is associated may knowingly undertake or continue representation in
such a matter, except as provided in paragraph (d).
(d)
When the lawyer has received disqualifying information as defined in
paragraph (c), representation is permissible if:
(1)
both the affected client and the prospective client have given informed
consent, confirmed in writing; or
(2)
the lawyer who received the information took reasonable measures to
avoid exposure to more disqualifying information than was reasonably necessary to
determine whether to represent the prospective client; and
(i)
the firm acts promptly and reasonably to notify, as
appropriate, lawyers and nonlawyer personnel within the firm that the
personally disqualified lawyer is prohibited from participating in the
representation of the current client;
(ii)
the firm implements effective screening procedures to prevent
the flow of information about the matter between the disqualified lawyer and
the others in the firm;
(iii)
the disqualified lawyer is apportioned no part of the fee
therefrom; and
(iv)

written notice is promptly given to the prospective client; and

(3)
a reasonable lawyer would conclude that the law firm will be able to
provide competent and diligent representation in the matter.
(e)

A person who:
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(1)
communicates information unilaterally to a lawyer, without any
reasonable expectation that the lawyer is willing to discuss the possibility of forming
a client-lawyer relationship; or
(2)
communicates with a lawyer for the purpose of disqualifying the
lawyer from handling a materially adverse representation on the same or a
substantially related matter, is not a prospective client within the meaning of
paragraph (a).
Comment
[1]
Prospective clients, like current clients, may disclose information to a lawyer,
place documents or other property in the lawyer’s custody, or rely on the lawyer’s advice. A
lawyer’s discussions with a prospective client usually are limited in time and depth and leave
both the prospective client and the lawyer free (and sometimes required) to proceed no further.
Prospective clients should therefore receive some, but not all, of the protection afforded clients.
[2]
Not all persons who communicate information to a lawyer are entitled to
protection under this Rule. As provided in paragraph (e), a person who communicates
information unilaterally to a lawyer, without any reasonable expectation that the lawyer is
willing to discuss the possibility of forming a client-lawyer relationship, is not a “prospective
client” within the meaning of paragraph (a). Similarly, a person who communicates with a
lawyer for the purpose of disqualifying the lawyer from handling a materially adverse
representation on the same or a substantially related matter is not entitled to the protection of this
Rule. A lawyer may not encourage or induce a person to communicate with a lawyer or lawyers
for that improper purpose. See Rules 3.1(b)(2), 4.4, 8.4(a).
[3]
It is often necessary for a prospective client to reveal information to the lawyer
during an initial consultation prior to the decision about formation of a client-lawyer relationship.
The lawyer often must learn such information to determine whether there is a conflict of interest
with an existing client and whether the matter is one that the lawyer is willing to undertake.
Paragraph (b) prohibits the lawyer from using or revealing that information, except as permitted
by Rule 1.9, even if the client or lawyer decides not to proceed with the representation. The duty
exists regardless of how brief the initial conference may be.
[4]
In order to avoid acquiring disqualifying information from a prospective client, a
lawyer considering whether to undertake a new matter should limit the initial interview to only
such information as reasonably appears necessary for that purpose. Where the information
indicates that a conflict of interest or other reason for non-representation exists, the lawyer
should so inform the prospective client or decline the representation. If the prospective client
wishes to retain the lawyer, and if consent is possible under Rule 1.7 or Rule 1.9, then consent
from all affected current or former clients must be obtained before accepting the representation.
The representation must be declined if the lawyer will be unable to provide competent, diligent
and adequate representation to the affected current and former clients and the prospective client.
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[5]
A lawyer may condition conversations with a prospective client on the person’s
informed consent that no information disclosed during the consultation will prohibit the lawyer
from representing a different client in the matter. See Rule 1.0(j) for the definition of “informed
consent,” and with regard to the effectiveness of an advance waiver see Rule 1.7, Comments
[22]-[22A] and Rule 1.9, Comment [9]. If permitted by law and if the agreement expressly so
provides, the prospective client may also consent to the lawyer’s subsequent use of information
received from the prospective client.
[6]
Under paragraph (c), even in the absence of an agreement the lawyer is not
prohibited from representing a client with interests adverse to those of the prospective client in
the same or a substantially related matter unless the lawyer has received from the prospective
client information that could be significantly harmful if used in that matter.
[7]
Under paragraph (c), the prohibition in this Rule is imputed to other lawyers as
provided in Rule 1.10, but, under paragraph (d)(1), imputation may be avoided if the lawyer
obtains the informed consent, confirmed in writing, of both the prospective and affected clients.
In the alternative, imputation may be avoided if the conditions of paragraph (d)(2) are met and
all disqualified lawyers are timely screened, and written notice is promptly given to the
prospective client. See Rule 1.10. Paragraph (d)(2)(i) does not prohibit the screened lawyer
from receiving a salary or partnership share established by prior independent agreement, but that
lawyer may not receive compensation directly related to the matter in which the lawyer is
disqualified. Before proceeding under paragraph (d)(1) or paragraph (d)(2), however, a lawyer
must be mindful of the requirement of paragraph (d)(3) that “a reasonable lawyer would
conclude that the law firm will be able to provide competent and diligent representation in the
matter.”
[7A] Paragraph (d)(2) sets out the basic procedural requirements that a law firm must
satisfy to ensure that a personally disqualified lawyer is effectively screened from participation
in the matter. This Rule requires that the firm promptly: (i) notify, as appropriate, lawyers and
relevant nonlawyer personnel within the firm that the personally disqualified lawyer is prohibited
from participating in the representation of the current client, and (ii) implement effective
screening procedures to prevent the flow of information about the matter between the personally
disqualified lawyer and others in the firm.
[7B] A firm seeking to avoid disqualification under this Rule should also consider its
ability to implement, maintain, and monitor the screening procedures permitted by paragraph
(d)(2) before undertaking or continuing the representation. In deciding whether the screening
procedures permitted by this Rule will be effective to avoid imputed disqualification, a firm
should consider a number of factors, including how the size, practices and organization of the
firm will affect the likelihood that any confidential information acquired about the matter by the
personally disqualified lawyer can be protected. If the firm is large and is organized into
separate departments, or maintains offices in multiple locations, or for any reason the structure of
the firm facilitates preventing the sharing of information with lawyers not participating in the
particular matter, it is more likely that the requirements of this Rule can be met and imputed
disqualification avoided. Although a large firm will find it easier to maintain effective screening,
lack of timeliness in instituting, or lack of vigilance in maintaining, the procedures required by
this Rule may make those procedures ineffective in avoiding imputed disqualification. If a
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personally disqualified lawyer is working on other matters with lawyers who are participating in
a matter requiring screening, it may be impossible to maintain effective screening procedures.
The size of the firm may be considered as one of the factors affecting the firm’s ability to
institute and maintain effective screening procedures, but it is not a dispositive factor. A small
firm may need to exercise special care and vigilance to maintain effective screening but, if
appropriate precautions are taken, small firms can satisfy the requirements of paragraph (d)(2).
[7C] In order to prevent any other lawyer in the firm from acquiring confidential
information about the matter from the disqualified lawyer, it is essential that notification be
given and screening procedures implemented promptly. If any lawyer in the firm acquires
confidential information about the matter from the disqualified lawyer, the requirements of this
Rule cannot be met, and any subsequent efforts to institute or maintain screening will not be
effective in avoiding the firm’s disqualification. Other factors may affect the likelihood that
screening procedures will be effective in preventing the flow of confidential information between
the disqualified lawyer and other lawyers in the firm in a given matter.
[8]
Notice under paragraph (d)(2), including a general description of the subject
matter about which the lawyer was consulted and of the screening procedures employed,
generally should be given as soon as practicable after the need for screening becomes apparent.
[9]
For the duty of competence of a lawyer who gives assistance on the merits of a
matter to a prospective client, see Rule 1.1. For a lawyer’s duties when a prospective client
entrusts valuables or papers to the lawyer’s care, see Rule 1.15.
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RULE 2.1:
ADVISOR
In representing a client, a lawyer shall exercise independent professional judgment
and render candid advice. In rendering advice, a lawyer may refer not only to law but to
other considerations such as moral, economic, social, psychological, and political factors
that may be relevant to the client’s situation.
Comment
Scope of Advice
[1]
A client is entitled to straightforward advice expressing the lawyer’s honest
assessment. Legal advice often involves unpleasant facts and alternatives that a client may be
disinclined to confront. In presenting advice, a lawyer endeavors to sustain the client’s morale
and may put advice in as acceptable a form as honesty permits. Nevertheless, a lawyer should
not be deterred from giving candid advice by the prospect that the advice will be unpalatable to
the client.
[2]
Advice couched in narrow legal terms may be of little value to a client, especially
where practical considerations, such as cost or effects on other people, are predominant. Purely
technical legal advice, therefore, can sometimes be inadequate. It is proper for a lawyer to refer
to relevant moral and ethical considerations in giving advice. Although a lawyer is not a moral
advisor as such, moral and ethical considerations impinge upon most legal questions and may
decisively influence how the law will be applied.
[3]
A client may expressly or impliedly ask the lawyer for purely technical advice.
When such a request is made by a client experienced in legal matters, the lawyer may accept it at
face value. When such a request is made by a client inexperienced in legal matters, however, the
lawyer’s responsibilities as advisor may include the responsibility to indicate that more may be
involved than strictly legal considerations. For the allocation of responsibility in decision
making between lawyer and client, see Rule 1.2.
[4]
Matters that go beyond strictly legal questions may also be in the domain of
another profession. Family matters can involve problems within the professional competence of
psychiatry, clinical psychology or social work; business matters can involve problems within the
competence of the accounting profession or of financial or public relations specialists. Where
consultation with a professional in another field is itself something a competent lawyer would
recommend, the lawyer should make such a recommendation. At the same time, a lawyer’s
advice at its best often consists of recommending a course of action in the face of conflicting
recommendations of experts.
Offering Advice
[5]
In general, a lawyer is not expected to give advice until asked by the client.
However, when a lawyer knows that a client proposes a course of action that is likely to result in
substantial adverse legal consequences to the client, the lawyer’s duty to the client under Rule
1.4 may require that the lawyer offer advice if the client’s course of action is related to the
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representation. Similarly, when a matter is likely to involve litigation, it may be advisable under
Rule 1.4 to inform the client of forms of dispute resolution that might constitute reasonable
alternatives to litigation. A lawyer ordinarily has no duty to initiate investigation of a client’s
affairs or to give advice that the client has indicated is unwanted, but a lawyer may initiate
advice to a client when doing so appears to be in the client’s interest.
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RULE 2.2:
[RESERVED]
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RULE 2.3:
EVALUATION FOR USE BY THIRD PERSONS
(a)
A lawyer may provide an evaluation of a matter affecting a client for the use
of someone other than the client if the lawyer reasonably believes that making the
evaluation is compatible with other aspects of the lawyer’s relationship with the client.
(b)
When the lawyer knows or reasonably should know that the evaluation is
likely to affect the client’s interests materially and adversely, the lawyer shall not provide
the evaluation unless the client gives informed consent.
(c)
Unless disclosure is authorized in connection with a report of an evaluation,
information relating to the evaluation is protected by Rule 1.6.
Comment
Definition
[1]
An evaluation may be performed at the client’s direction or if the lawyer
reasonably believes that making the evaluation is compatible with other aspects of the lawyer’s
relationship with the client. Such an evaluation may be for the primary purpose of establishing
information for the benefit of third parties: for example, an opinion concerning the title of
property rendered at the behest of a vendor for the information of a prospective purchaser, or at
the behest of a borrower for the information of a prospective lender. In some situations, the
evaluation may be required by a government agency: for example, an opinion concerning the
legality of securities registered for sale under the securities laws. In other instances, the
evaluation may be required by a third person, such as a purchaser of a business, or of intellectual
property or a similar asset.
[2]
A legal evaluation should be distinguished from an investigation of a person with
whom the lawyer does not have a client-lawyer relationship. For example, a lawyer retained by a
purchaser to analyze a vendor’s title to property does not have a client-lawyer relationship with
the vendor. So also, an investigation into a person’s affairs by a government lawyer or by
special counsel employed by the government is not an “evaluation” as that term is used in this
Rule. The question is whether the lawyer is retained by the person whose affairs are being
examined. When the lawyer is retained by that person, the general rules concerning loyalty to a
client and preservation of confidences apply, which is not the case if the lawyer is retained by
someone else. For this reason, it is essential to identify the person by whom the lawyer is
retained. This should be made clear not only to the person under examination, but also to others
to whom the results are to be made available.
Duties Owed to Third Person and Client
[3]
When the evaluation is intended for the information or use of a third person, a
legal duty to that person may or may not arise. That legal question is beyond the scope of this
Rule. However, because such an evaluation involves a departure from the normal client-lawyer
relationship, careful analysis of the situation is required. The lawyer must be satisfied as a
matter of professional judgment that making the evaluation is compatible with other functions
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undertaken on behalf of the client. For example, if the lawyer is acting as advocate in defending
the client against charges of fraud, it would normally be incompatible with that responsibility for
the lawyer to perform an evaluation for others concerning the same or a related transaction.
Assuming no such impediment is apparent, however, the lawyer should advise the client of the
implications of the evaluation, particularly the lawyer’s responsibilities to third persons and the
duty to disseminate the findings.
Access to and Disclosure of Information
[4]
The quality of an evaluation depends on the freedom and extent of the investigation upon
which it is based. Ordinarily a lawyer should have whatever latitude of investigation seems
necessary as a matter of professional judgment. Under some circumstances, however, the terms
of the evaluation may be limited. For example, certain issues or sources may be categorically
excluded, or the scope of the search may be limited by time constraints or the non-cooperation of
persons having relevant information. Any such limitations that are material to the evaluation
should be described in the report. If, after a lawyer has commenced an evaluation, the client
refuses to comply with the terms upon which it was understood the evaluation was to have been
made, the lawyer’s obligations are determined by law having reference to the terms of the
client’s agreement and the surrounding circumstances. In no circumstances is the lawyer
permitted knowingly to make a false statement of fact or law in providing an evaluation under
this Rule. See Rule 4.1. A knowing omission of information that must be disclosed to make
statements in the evaluation not false or misleading may violate this Rule.
Obtaining Client’s Informed Consent
[5]
Information relating to an evaluation is protected by Rule 1.6. In many situations,
providing an evaluation to a third party poses no significant risk to the client; thus, the lawyer
may be impliedly authorized to disclose information to carry out the representation, if the
disclosures (i) advance the best interests of the client and (ii) are either reasonable under the
circumstances or customary in the professional community. See Rule 1.6(a)(2). Where,
however, it is reasonably likely that providing the evaluation will affect the client’s interests
materially and adversely, the lawyer must first obtain the client’s consent after the lawyer has
consulted with the client and the client has been adequately informed concerning the conditions
of the evaluation, the nature of the information to be disclosed and important possible effects on
the client’s interests. See Rules 1.0(j), 1.6(a).
Financial Auditors’ Requests for Information
[6]
When a question is raised by the client’s financial auditor concerning the legal
situation of a client, and the question is referred to the lawyer, the lawyer’s response may be
made in accordance with procedures recognized in the legal profession. Such a procedure is set
forth in the American Bar Association Statement of Policy Regarding Lawyers’ Responses to
Auditors’ Requests for Information, adopted in 1975.
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RULE 2.4:
LAWYER SERVING AS THIRD-PARTY NEUTRAL
(a)
A lawyer serves as a “third-party neutral” when the lawyer assists two or
more persons who are not clients of the lawyer to reach a resolution of a dispute or other
matter that has arisen between them. Service as a third-party neutral may include service
as an arbitrator, a mediator or in such other capacity as will enable the lawyer to assist the
parties to resolve the matter.
(b)
A lawyer serving as a third-party neutral shall inform unrepresented parties
that the lawyer is not representing them. When the lawyer knows or reasonably should
know that a party does not understand the lawyer’s role in the matter, the lawyer shall
explain the difference between the lawyer’s role as a third-party neutral and a lawyer’s
role as one who represents a client.
Comment
[1]
Alternative dispute resolution has become a substantial part of the civil justice
system. In addition to representing clients in dispute-resolution processes, lawyers often serve as
third-party neutrals. A “third-party neutral” is a person such as a mediator, arbitrator, conciliator
or evaluator or a person serving in another capacity that assists the parties, represented or
unrepresented, in the resolution of a dispute or in the arrangement of a transaction. Whether a
third-party neutral serves primarily as a facilitator, evaluator or decision maker depends on the
particular process that is either selected by the parties or mandated by a court.
[2]
The role of a third-party neutral is not unique to lawyers although, in some courtconnected contexts, only lawyers are permitted to serve in this role or to handle certain types of
cases. In performing this role, the lawyer may be subject to court rules or other law that applies
either to third-party neutrals generally or to lawyers serving as third-party neutrals. Lawyerneutrals may also be subject to various codes of ethics, such as the Code of Ethics for Arbitration
in Commercial Disputes prepared by a joint committee of the American Bar Association and the
American Arbitration Association or the Model Standards of Conduct for Mediators jointly
prepared by the American Bar Association, the American Arbitration Association and the
Society of Professionals in Dispute Resolution.
[3]
Unlike nonlawyers who serve as third-party neutrals, lawyers serving in this role
may experience unique problems as a result of differences between the role of a third-party
neutral and a lawyer’s service as a client representative. The potential for confusion is
significant when the parties are unrepresented in the process. Thus, paragraph (b) requires a
lawyer-neutral to inform unrepresented parties that the lawyer is not representing them. For some
parties, particularly parties who frequently use dispute-resolution processes, this information will
be sufficient. For others, particularly those who are using the process for the first time, more
information will be required. Where appropriate, the lawyer should inform unrepresented parties
of the important differences between the lawyer’s role as a third-party neutral and as a client
representative, including the inapplicability of the attorney-client evidentiary privilege. The
extent of disclosure required under this paragraph will depend on the particular parties involved
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and the subject matter of the proceeding, as well as the particular features of the disputeresolution process selected.
[4]
A lawyer who serves as a third-party neutral may be asked subsequently to serve
as a lawyer representing a client in the same matter. The conflicts of interest that arise for both
the lawyer and the lawyer’s law firm are addressed in Rule 1.12.
[5]
Lawyers who represent clients in alternative dispute-resolution processes are
governed by the Rules of Professional Conduct. When the dispute-resolution process takes place
before a tribunal, as in binding arbitration (see Rule 1.0(w)), the lawyer’s duty of candor is
governed by Rule 3.3. Otherwise, the lawyer’s duty of candor toward both the third-party
neutral and other parties is governed by Rule 4.1.
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RULE 3.1:
NON-MERITORIOUS CLAIMS AND CONTENTIONS
(a)
A lawyer shall not bring or defend a proceeding, or assert or controvert an
issue therein, unless there is a basis in law and fact for doing so that is not frivolous. A
lawyer for the defendant in a criminal proceeding or for the respondent in a proceeding
that could result in incarceration may nevertheless so defend the proceeding as to require
that every element of the case be established.
(b)

A lawyer’s conduct is “frivolous” for purposes of this Rule if:

(1)
the lawyer knowingly advances a claim or defense that is unwarranted
under existing law, except that the lawyer may advance such claim or defense if it
can be supported by good faith argument for an extension, modification, or reversal
of existing law;
(2)
the conduct has no reasonable purpose other than to delay or prolong
the resolution of litigation, in violation of Rule 3.2, or serves merely to harass or
maliciously injure another; or
(3)

the lawyer knowingly asserts material factual statements that are

false.
Comment
[1]
The advocate has a duty to use legal procedure for the fullest benefit of the
client’s cause, but also a duty not to abuse legal procedure. The law, both procedural and
substantive, establishes the limits within which an advocate may proceed. However, the law is
not always clear and is never static. Accordingly, in determining the proper scope of advocacy,
account must be taken of the law’s ambiguities and potential for change.
[2]
The filing of a claim or defense or similar action taken for a client is not frivolous
merely because the facts have not first been fully substantiated or because the lawyer expects to
develop vital evidence only by discovery. Lawyers are required, however, to inform themselves
about the facts of their clients’ cases and the applicable law, and determine that they can make
good-faith arguments in support of their clients’ positions. Such action is not frivolous even
though the lawyer believes that the client’s position ultimately will not prevail. The action is
frivolous, however, if the action has no reasonable purpose other than to harass or maliciously
injure a person, or if the lawyer is unable either to make a good-faith argument on the merits of
the action taken or to support the action taken by a good-faith argument for an extension,
modification or reversal of existing law (which includes the establishment of new judge-made
law). The term “knowingly,” which is used in Rule 3.1(b)(1) and (b)(3), is defined in Rule
1.0(k).
[3]
The lawyer’s obligations under this Rule are subordinate to federal or state
constitutional law that entitles a defendant in a criminal matter to the assistance of counsel in
presenting a claim or contention that otherwise would be prohibited by this Rule.
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RULE 3.2:
DELAY OF LITIGATION
In representing a client, a lawyer shall not use means that have no substantial
purpose other than to delay or prolong the proceeding or to cause needless expense.
Comment
[1]
Dilatory practices bring the administration of justice into disrepute. Such tactics
are prohibited if their only substantial purpose is to frustrate an opposing party’s attempt to
obtain rightful redress or repose. It is not a justification that such tactics are often tolerated by
the bench and bar. The question is whether a competent lawyer acting in good faith would
regard the course of action as having some substantial purpose other than delay or needless
expense. Seeking or realizing financial or other benefit from otherwise improper delay in
litigation is not a legitimate interest of the client.
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RULE 3.3:
CONDUCT BEFORE A TRIBUNAL
(a)

A lawyer shall not knowingly:

(1)
make a false statement of fact or law to a tribunal or fail to correct a
false statement of material fact or law previously made to the tribunal by the
lawyer;
(2)
fail to disclose to the tribunal controlling legal authority known to the
lawyer to be directly adverse to the position of the client and not disclosed by
opposing counsel; or
(3)
offer or use evidence that the lawyer knows to be false. If a lawyer,
the lawyer’s client, or a witness called by the lawyer has offered material evidence
and the lawyer comes to know of its falsity, the lawyer shall take reasonable
remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may
refuse to offer evidence, other than the testimony of a defendant in a criminal
matter, that the lawyer reasonably believes is false.
(b)
A lawyer who represents a client before a tribunal and who knows that a
person intends to engage, is engaging or has engaged in criminal or fraudulent conduct
related to the proceeding shall take reasonable remedial measures, including, if necessary,
disclosure to the tribunal.
(c)
The duties stated in paragraphs (a) and (b) apply even if compliance requires
disclosure of information otherwise protected by Rule 1.6.
(d)
In an ex parte proceeding, a lawyer shall inform the tribunal of all material
facts known to the lawyer that will enable the tribunal to make an informed decision,
whether or not the facts are adverse.
(e)
In presenting a matter to a tribunal, a lawyer shall disclose, unless privileged
or irrelevant, the identities of the clients the lawyer represents and of the persons who
employed the lawyer.
(f)

In appearing as a lawyer before a tribunal, a lawyer shall not:

(1)
fail to comply with known local customs of courtesy or practice of the
bar or a particular tribunal without giving to opposing counsel timely notice of the
intent not to comply;
(2)

engage in undignified or discourteous conduct;
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(3)
intentionally or habitually violate any established rule of procedure or
of evidence; or
(4)

engage in conduct intended to disrupt the tribunal.

Comment
[1]
This Rule governs the conduct of a lawyer who is representing a client in the
proceedings of a tribunal. See Rule 1.0(w) for the definition of “tribunal.” It also applies when
the lawyer is representing a client in an ancillary proceeding conducted pursuant to the tribunal’s
adjudicative authority, such as a deposition. Thus, for example, paragraph (a)(3) requires a
lawyer to take reasonable remedial measures if the lawyer comes to know that a client has
offered false evidence in a deposition.
[2]
This Rule sets forth the special duties of lawyers as officers of the court to avoid
conduct that undermines the integrity of the adjudicative process. A lawyer acting as an
advocate in an adjudicative proceeding has an obligation to present the client’s case with
persuasive force. Performance of that duty while maintaining confidences of the client, however,
is qualified by the advocate’s duty of candor to the tribunal. Consequently, although a lawyer in
an adversary proceeding is not required to present an impartial exposition of the law and may not
vouch for the evidence submitted in a cause, the lawyer must not allow the tribunal to be misled
by false statements of law or fact or by evidence that the lawyer knows to be false.
Representations by a Lawyer
[3]
An advocate is responsible for pleadings and other documents prepared for
litigation, but is usually not required to have personal knowledge of matters asserted therein
because litigation documents ordinarily present assertions by the client or by someone on the
client’s behalf and not assertions by the lawyer. Compare Rule 3.1. However, an assertion
purporting to be based on the lawyer’s own knowledge, as in an affidavit or declaration by the
lawyer or in a statement in open court, may properly be made only when the lawyer knows the
assertion is true or believes it to be true on the basis of a reasonably diligent inquiry. There are
circumstances where failure to make a disclosure is the equivalent of an affirmative
misrepresentation. The obligation prescribed in Rule 1.2(d) not to counsel a client to commit or
assist the client in committing a fraud applies in litigation. See also Rule 8.4(b), Comments [2][3].
Legal Argument
[4]
Although a lawyer is not required to make a disinterested exposition of the law,
legal argument based on a knowingly false representation of law constitutes dishonesty toward
the tribunal. Paragraph (a)(2) requires an advocate to disclose directly adverse and controlling
legal authority that is known to the lawyer and that has not been disclosed by the opposing party.
A tribunal that is fully informed on the applicable law is better able to make a fair and accurate
determination of the matter before it.
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Offering or Using False Evidence
[5]
Paragraph (a)(3) requires that the lawyer refuse to offer or use evidence that the
lawyer knows to be false, regardless of the client’s wishes. This duty is premised on the
lawyer’s obligation as an officer of the court to prevent the trier of fact from being misled by
false evidence. A lawyer does not violate this Rule if the lawyer offers the evidence for the
purpose of establishing its falsity.
[6]
If a lawyer knows that the client intends to testify falsely or wants the lawyer to
introduce or use false evidence, the lawyer should seek to persuade the client that the evidence
should not be offered. If the persuasion is ineffective and the lawyer continues to represent the
client, the lawyer must refuse to offer the false evidence. If only a portion of a witness’s
testimony will be false, the lawyer may call the witness to testify but may not (i) elicit or
otherwise permit the witness to present testimony that the lawyer knows is false or (ii) base
arguments to the trier of fact on evidence known to be false.
[6A] The duties stated in paragraphs (a) and (b) – including the prohibitions against
offering and using false evidence – apply to all lawyers, including lawyers for plaintiffs and
defendants in civil matters, and to both prosecutors and defense counsel in criminal cases. In
criminal matters, therefore, Rule 3.3(a)(3) requires a prosecutor to refrain from offering or using
false evidence, and to take reasonable remedial measures to correct any false evidence that the
government has already offered. For example, when a prosecutor comes to know that a
prosecution witness has testified falsely, the prosecutor should either recall the witness to give
truthful testimony or should inform the tribunal about the false evidence. At the sentencing
stage, a prosecutor should correct any material errors in a presentence report. In addition,
prosecutors are subject to special duties and prohibitions that are set out in Rule 3.8.
[7]
If a criminal defendant insists on testifying and the lawyer knows that the
testimony will be false, the lawyer may have the option of offering the testimony in a narrative
form, though this option may require advance notice to the court or court approval. The lawyer’s
ethical duties under paragraphs (a) and (b) may be qualified by judicial decisions interpreting the
constitutional rights to due process and to counsel in criminal cases. The obligation of the
advocate under the Rules of Professional Conduct is subordinate to such requirements.
[8]
The prohibition against offering or using false evidence applies only if the lawyer
knows that the evidence is false. A lawyer’s reasonable belief that evidence is false does not
preclude its presentation to the trier of fact. A lawyer’s knowledge that evidence is false,
however, can be inferred from the circumstances. See Rule 1.0(k) for the definition of
“knowledge.” Thus, although a lawyer should resolve doubts about the veracity of testimony or
other evidence in favor of the client, the lawyer cannot ignore an obvious falsehood.
[9]
Although paragraph (a)(3) prohibits a lawyer from offering or using evidence the
lawyer knows to be false, it permits the lawyer to refuse to offer testimony or other proof that the
lawyer reasonably believes to be false. Offering such proof may impair the integrity of an
adjudicatory proceeding. Because of the special protections historically provided criminal
defendants, however, this Rule does not permit a lawyer to refuse to offer the testimony of a
criminal defense client where the lawyer reasonably believes, but does not know, that the
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testimony will be false. Unless the lawyer knows the testimony will be false, the lawyer must
honor the criminal defendant’s decision to testify.
Remedial Measures
[10] A lawyer who has offered or used material evidence in the belief that it was true
may subsequently come to know that the evidence is false. Or, a lawyer may be surprised when
the lawyer’s client or another witness called by the lawyer offers testimony the lawyer knows to
be false, either during the lawyer’s direct examination or in response to cross-examination by the
opposing lawyer. In such situations, or if the lawyer knows of the falsity of testimony elicited
from the client during a deposition, the lawyer must take reasonable remedial measures. The
advocate’s proper course is to remonstrate with the client confidentially, advise the client of the
lawyer’s duty of candor to the tribunal, and seek the client’s cooperation with respect to the
withdrawal or correction of the false statements or evidence. If that fails, the advocate must take
further remedial action. If withdrawal from the representation is not permitted or will not undo
the effect of the false evidence, the advocate must make such disclosure to the tribunal as is
reasonably necessary to remedy the situation, even if doing so requires the lawyer to reveal
confidential information that otherwise would be protected by Rule 1.6. It is for the tribunal then
to determine what should be done, such as making a statement about the matter to the trier of
fact, ordering a mistrial, taking other appropriate steps or doing nothing.
[11] The disclosure of a client’s false testimony can result in grave consequences to
the client, including not only a sense of betrayal but also loss of the case and perhaps a
prosecution for perjury. But the alternative is for the lawyer to cooperate in deceiving the court,
thereby subverting the truth-finding process, which the adversary system is designed to
implement. See Rule 1.2(d). Furthermore, unless it is clearly understood that the lawyer will act
upon the duty to disclose the existence of false evidence, the client can simply reject the lawyer’s
advice to reveal the false evidence and insist that the lawyer keep silent. The client could
therefore in effect coerce the lawyer into being a party to a fraud on the court.
Preserving Integrity of the Adjudicative Process
[12] Lawyers have a special obligation as officers of the court to protect a tribunal
against criminal or fraudulent conduct that undermines the integrity of the adjudicative process.
Accordingly, paragraph (b) requires a lawyer who represents a client in an adjudicative
proceeding to take reasonable remedial measures, including disclosure if necessary, whenever
the lawyer knows that a person, including the lawyer’s client, intends to engage, is engaging or
has engaged in criminal or fraudulent conduct related to the proceeding. Such conduct includes,
among other things, bribing, intimidating or otherwise unlawfully communicating with a witness,
juror, court official or other participant in the proceeding; unlawfully destroying or concealing
documents or other evidence related to the proceeding; and failing to disclose information to the
tribunal when required by law to do so. For example, under some circumstances a person’s
omission of a material fact may constitute a crime or fraud on the tribunal.
[12A] A lawyer’s duty to take reasonable remedial measures under paragraph (b) does
not apply to another lawyer who is retained to represent a person in an investigation or
proceeding concerning that person’s conduct in the prior proceeding.
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[13] Judicial hearings ought to be conducted through dignified and orderly procedures
designed to protect the rights of all parties. A lawyer should not engage in conduct that offends
the dignity and decorum of proceedings or that is intended to disrupt the tribunal. While
maintaining independence, a lawyer should be respectful and courteous in relations with a judge
or hearing officer before whom the lawyer appears. In adversary proceedings, ill feeling may
exist between clients, but such ill feeling should not influence a lawyer’s conduct, attitude, and
demeanor toward opposing lawyers. A lawyer should not make unfair or derogatory personal
reference to opposing counsel. Haranguing and offensive tactics by lawyers interfere with the
orderly administration of justice and have no proper place in our legal system.
Ex Parte Proceedings
[14] Ordinarily, an advocate has the limited responsibility of presenting one side of the
matters that a tribunal should consider in reaching a decision; the opposing position is expected
to be presented by the adverse party. However, in any ex parte proceeding, such as an
application for a temporary restraining order, there may be no presentation by opposing
advocates. The object of an ex parte proceeding is nevertheless to yield a substantially just
result. The judge has an affirmative responsibility to accord the opposing party, if absent, just
consideration. The lawyer for the represented party has the correlative duty to make disclosures
of material facts known to the lawyer that the lawyer reasonably believes are necessary to an
informed decision.
Withdrawal
[15] A lawyer’s compliance with the duty of candor imposed by this Rule does not
automatically require that the lawyer withdraw from the representation of a client whose interests
will be or have been adversely affected by the lawyer’s disclosure. The lawyer, however, may
be required by Rule 1.16(d) to seek permission of the tribunal to withdraw if the lawyer’s
compliance with this Rule’s duty of candor results in such an extreme deterioration of the clientlawyer relationship that the lawyer can no longer competently represent the client. See also Rule
1.16(c) for the circumstances in which a lawyer will be permitted to seek a tribunal’s permission
to withdraw. In connection with a request for permission to withdraw that is premised on a
client’s misconduct, a lawyer may reveal information relating to the representation only to the
extent reasonably necessary to comply with this Rule or as otherwise permitted by Rule 1.6.
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RULE 3.4:
FAIRNESS TO OPPOSING PARTY AND COUNSEL
A lawyer shall not:
(a)
(1)
suppress any evidence that the lawyer or the client has a legal
obligation to reveal or produce;
(2)
advise or cause a person to hide or leave the jurisdiction of a tribunal
for the purpose of making the person unavailable as a witness therein;
(3)
conceal or knowingly fail to disclose that which the lawyer is required
by law to reveal;
(4)

knowingly use perjured testimony or false evidence;

(5)
participate in the creation or preservation of evidence when the
lawyer knows or it is obvious that the evidence is false; or
(6)

knowingly engage in other illegal conduct or conduct contrary to these

Rules;
(b)
offer an inducement to a witness that is prohibited by law or pay, offer to pay
or acquiesce in the payment of compensation to a witness contingent upon the content of
the witness’s testimony or the outcome of the matter. A lawyer may advance, guarantee or
acquiesce in the payment of:
(1)
reasonable compensation to a witness for the loss of time in attending,
testifying, preparing to testify or otherwise assisting counsel, and reasonable related
expenses; or
(2)
a reasonable fee for the professional services of an expert witness and
reasonable related expenses;
(c)
disregard or advise the client to disregard a standing rule of a tribunal or a
ruling of a tribunal made in the course of a proceeding, but the lawyer may take
appropriate steps in good faith to test the validity of such rule or ruling;
(d)

in appearing before a tribunal on behalf of a client:

(1) state or allude to any matter that the lawyer does not reasonably believe is
relevant or that will not be supported by admissible evidence;
(2)
witness;

assert personal knowledge of facts in issue except when testifying as a

(3)

assert a personal opinion as to the justness of a cause, the credibility
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of a witness, the culpability of a civil litigant or the guilt or innocence of an accused
but the lawyer may argue, upon analysis of the evidence, for any position or
conclusion with respect to the matters stated herein; or
(4)
ask any question that the lawyer has no reasonable basis to believe is
relevant to the case and that is intended to degrade a witness or other person; or
(e)
present, participate in presenting, or threaten to present criminal charges
solely to obtain an advantage in a civil matter.
Comment
[1]
The procedure of the adversary system contemplates that the evidence in a case is
to be marshaled competitively by the contending parties. Fair competition in the adversary
system is secured by prohibitions against destruction or concealment of evidence, improperly
influencing witnesses, obstructionist tactics in discovery procedure, and the like. The Rule
applies to any conduct that falls within its general terms (for example, “obstruct another party’s
access to evidence”) that is a crime, an intentional tort or prohibited by rules or a ruling of a
tribunal. An example is “advis[ing] or caus[ing] a person to hide or leave the jurisdiction of a
tribunal for the purpose of making the person unavailable as a witness therein.”
[2]
Documents and other evidence are often essential to establish a claim or defense.
Subject to evidentiary privileges, the right of an opposing party, including the government, to
obtain evidence through discovery or subpoena is an important procedural right. The exercise of
that right can be frustrated if relevant material is altered, concealed or destroyed. Paragraph (a)
protects that right. Evidence that has been properly requested must be produced unless there is a
good-faith basis for not doing so. Applicable state and federal law may make it an offense to
destroy material for the purpose of impairing its availability in a pending or reasonably
foreseeable proceeding, even though no specific request to reveal or produce evidence has been
made. Paragraph (a) applies to evidentiary material generally, including computerized
information.
[2A] Falsifying evidence, dealt with in paragraph (a), is also generally a criminal
offense. Of additional relevance is Rule 3.3(a)(3), dealing with use of false evidence in a
proceeding before a tribunal. Applicable law may permit a lawyer to take temporary possession
of physical evidence of client crimes for the purpose of conducting a limited examination that
will not alter or destroy material characteristics of the evidence. In such a case, applicable law
may require the lawyer to turn the evidence over to the police or other prosecuting authority,
depending on the circumstances.
[3]
Paragraph (b) applies generally to any inducement to a witness that is prohibited
by law. It is not improper to pay a witness’s reasonable expenses or to compensate an expert
witness on terms permitted by law. However, any fee contingent upon the content of a witness’
testimony or the outcome of the case is prohibited.
[3A] Paragraph (d) deals with improper statements relating to the merits of a case when
representing a client before a tribunal: alluding to irrelevant matters, asserting personal
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knowledge of facts in issue, and asserting a personal opinion on issues to be decided by the trier
of fact. See also Rule 4.4, prohibiting the use of any means that have no substantial purpose
other than to embarrass or harm a third person. However, a lawyer may argue, upon analysis of
the evidence, for any position or conclusion supported by the record. The term “admissible
evidence” refers to evidence considered admissible in the particular context. For example,
admission of evidence in an administrative adjudication or an arbitration proceeding may be
governed by different standards than those applied in a jury trial.
[4]
In general, a lawyer is prohibited from giving legal advice to an unrepresented
person, other than the advice to secure counsel, when the interests of that person are or may have
a reasonable possibility of being in conflict with the interests of the lawyer’s client. See Rule
4.3.
[5]
The use of threats in negotiation may constitute the crime of extortion. However,
not all threats are improper. For example, if a lawyer represents a client who has been criminally
harmed by a third person (for example, a theft of property), the lawyer’s threat to report the
crime does not constitute extortion when honestly claimed in an effort to obtain restitution or
indemnification for the harm done. But extortion is committed if the threat involves conduct of
the third person unrelated to the criminal harm (for example, a threat to report tax evasion by the
third person that is unrelated to the civil dispute).
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RULE 3.5:
MAINTAINING AND PRESERVING THE IMPARTIALITY OF TRIBUNALS AND
JURORS
(a)

A lawyer shall not:

(1)
seek to or cause another person to influence a judge, official or
employee of a tribunal by means prohibited by law or give or lend anything of value
to such judge, official, or employee of a tribunal when the recipient is prohibited
from accepting the gift or loan but a lawyer may make a contribution to the
campaign fund of a candidate for judicial office in conformity with Part 100 of the
Rules of the Chief Administrator of the Courts;
(2)
in an adversarial proceeding communicate or cause another person to
do so on the lawyer’s behalf, as to the merits of the matter with a judge or official of
a tribunal or an employee thereof before whom the matter is pending, except:
(i)

in the course of official proceedings in the matter;

(ii)
in writing, if the lawyer promptly delivers a copy of the writing
to counsel for other parties and to a party who is not represented by a
lawyer;
(iii) orally, upon adequate notice to counsel for the other parties
and to any party who is not represented by a lawyer; or
(iv)
as otherwise authorized by law, or by Part 100 of the Rules of
the Chief Administrator of the Courts;
(3)
seek to or cause another person to influence a juror or prospective
juror by means prohibited by law;
(4)
communicate or cause another to communicate with a member of the
jury venire from which the jury will be selected for the trial of a case or, during the
trial of a case, with any member of the jury unless authorized to do so by law or
court order;
(5)
jury if:

communicate with a juror or prospective juror after discharge of the

(i)

the communication is prohibited by law or court order;

(ii)
the juror has made known to the lawyer a desire not to
communicate;
(iii)
the communication involves misrepresentation, coercion,
duress or harassment; or
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(iv)
the communication is an attempt to influence the juror’s
actions in future jury service; or
(6)
conduct a vexatious or harassing investigation of either a member of
the venire or a juror or, by financial support or otherwise, cause another to do so.
(b)
During the trial of a case a lawyer who is not connected therewith shall not
communicate with or cause another to communicate with a juror concerning the case.
(c)
All restrictions imposed by this Rule also apply to communications with or
investigations of members of a family of a member of the venire or a juror.
(d)
A lawyer shall reveal promptly to the court improper conduct by a member
of the venire or a juror, or by another toward a member of the venire or a juror or a
member of his or her family of which the lawyer has knowledge.
Comment
[1]
Many forms of improper influence upon a tribunal are proscribed by criminal
law. In addition, gifts and loans to judges and judicial employees, as well as contributions to
candidates for judicial election, are regulated by the New York Code of Judicial Conduct, with
which an advocate should be familiar. See New York Code of Judicial Conduct, Canon 4(D)(5),
22 N.Y.C.R.R. § 100.4(D)(5) (prohibition of a judge’s receipt of a gift, loan, etc., and
exceptions) and Canon 5(A)(5), 22 N.Y.C.R.R. § 100.5(A)(5) (concerning lawyer contributions
to the campaign committee of a candidate for judicial office). A lawyer is prohibited from aiding
a violation of such provisions. Limitations on contributions in the Election Law may also be
relevant.
[2]
Unless authorized to do so by law or court order, a lawyer is prohibited from
communicating ex parte with persons serving in a judicial capacity in an adjudicative
proceeding, such as judges, masters or jurors, or to employees who assist them, such as law
clerks. See New York Code of Judicial Conduct, Canon 3(B)(6), 22 N.Y.C.R.R. § 100.3(B)(6).
[3]
A lawyer may on occasion want to communicate with a juror or prospective juror
after the jury has been discharged. Paragraph (a)(5) permits a lawyer to do so unless the
communication is prohibited by law or a court order, but the lawyer must respect the desire of a
juror not to talk with the lawyer. The lawyer may not engage in improper conduct during the
communication.
[4]
The advocate’s function is to present evidence and argument so that the cause
may be decided according to law. Refraining from abusive or obstreperous conduct is a
corollary of the advocate’s right to speak on behalf of litigants. A lawyer may stand firm against
abuse by a judge but should avoid reciprocation; the judge’s misbehavior is no justification for
similar dereliction by an advocate. An advocate can present the cause, protect the record for
subsequent review and preserve professional integrity by patient firmness no less effectively than
by belligerence or theatrics.
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[4A] Paragraph (b) prohibits lawyers who are not connected with a case from
communicating (or causing another to communicate) with jurors concerning the case.
[4B] Paragraph (c) extends the rules concerning communications with jurors and
members of the venire to communication with family members of the jurors and venire
members.
[4C] Paragraph (d) imposes a reporting obligation on lawyers who have knowledge of
improper conduct by or toward jurors, members of the venire, or family members thereof.
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RULE 3.6:
TRIAL PUBLICITY
(a)
A lawyer who is participating in or has participated in a criminal or civil
matter shall not make an extrajudicial statement that the lawyer knows or reasonably
should know will be disseminated by means of public communication and will have a
substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.
(b)
A statement ordinarily is likely to prejudice materially an adjudicative
proceeding when it refers to a civil matter triable to a jury, a criminal matter or any other
proceeding that could result in incarceration, and the statement relates to:
(1)
the character, credibility, reputation or criminal record of a party,
suspect in a criminal investigation or witness, or the identity of a witness or the
expected testimony of a party or witness;
(2)
in a criminal matter that could result in incarceration, the possibility
of a plea of guilty to the offense or the existence or contents of any confession,
admission or statement given by a defendant or suspect, or that person’s refusal or
failure to make a statement;
(3)
the performance or results of any examination or test, or the refusal
or failure of a person to submit to an examination or test, or the identity or nature
of physical evidence expected to be presented;
(4)
any opinion as to the guilt or innocence of a defendant or suspect in a
criminal matter that could result in incarceration;
(5)
information the lawyer knows or reasonably should know is likely to
be inadmissible as evidence in a trial and would, if disclosed, create a substantial
risk of prejudicing an impartial trial; or
(6)
the fact that a defendant has been charged with a crime, unless there
is included therein a statement explaining that the charge is merely an accusation
and that the defendant is presumed innocent until and unless proven guilty.
(c)
Provided that the statement complies with paragraph (a), a lawyer may state
the following without elaboration:
(1)
the claim, offense or defense and, except when prohibited by law, the
identity of the persons involved;
(2)

information contained in a public record;

(3)

that an investigation of a matter is in progress;

(4)

the scheduling or result of any step in litigation;
119

(5)
a request for assistance in obtaining evidence and information
necessary thereto;
(6)
a warning of danger concerning the behavior of a person involved,
when there is reason to believe that there exists the likelihood of substantial harm to
an individual or to the public interest; and
(7)

in a criminal matter:

(i)
accused;

the identity, age, residence, occupation and family status of the

(ii)
if the accused has not been apprehended, information
necessary to aid in apprehension of that person;
(iii)
the identity of investigating and arresting officers or agencies
and the length of the investigation; and
(iv)
the fact, time and place of arrest, resistance, pursuit and use of
weapons, and a description of physical evidence seized, other than as
contained only in a confession, admission or statement.
(d)
Notwithstanding paragraph (a), a lawyer may make a statement that a
reasonable lawyer would believe is required to protect a client from the substantial
prejudicial effect of recent publicity not initiated by the lawyer or the lawyer’s client. A
statement made pursuant to this paragraph shall be limited to such information as is
necessary to mitigate the recent adverse publicity.
(e)
No lawyer associated in a firm or government agency with a lawyer subject
to paragraph (a) shall make a statement prohibited by paragraph (a).
Comment
[1]
It is difficult to strike a balance between protecting the right to a fair trial and
safeguarding the right of free expression. Preserving the right to a fair trial necessarily entails
some curtailment of the information that may be disseminated about a party prior to trial,
particularly where trial by jury is involved. If there were no such limits, the result would be the
practical nullification of the protective effect of the rules of forensic decorum and the
exclusionary rules of evidence. On the other hand, there are vital social interests served by the
free dissemination of information about events having legal consequences and about legal
proceedings themselves. The public has a right to know about threats to its safety and measures
aimed at assuring its security. It also has a legitimate interest in the conduct of judicial
proceedings, particularly in matters of general public concern. Furthermore, the subject matter
of legal proceedings is often of direct significance in debate and deliberation over questions of
public policy.
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[2]
Special rules of confidentiality may validly govern proceedings in juvenile,
domestic relations and mental disability proceedings and perhaps other types of litigation. Rule
3.4(c) requires compliance with such rules.
[3]
The Rule sets forth a basic general prohibition against a lawyer making statements
that the lawyer knows or reasonably should know will have a substantial likelihood of materially
prejudicing an adjudicative proceeding. It recognizes that the public value of informed
commentary is great and that the likelihood of prejudice to a proceeding because of the
commentary of a lawyer who is not involved in the proceeding is small. Thus, the Rule applies
only to lawyers who are participating or have participated in the investigation or litigation of a
matter and their associates.
[4]
There are certain subjects that are more likely than not to have a material
prejudicial effect on a proceeding, particularly when they refer to a civil matter triable to a jury, a
criminal matter or any other proceeding that could result in incarceration. Paragraph (b)
specifies certain statements that ordinarily will have prejudicial effect.
[5]
Paragraph (c) identifies specific matters about which a lawyer’s statements would
not ordinarily be considered to present a substantial likelihood of material prejudice.
Nevertheless, some statements in criminal cases are also required to meet the fundamental
requirements of paragraph (a), for example, those identified in paragraph (c)(7)(iv). Paragraph
(c) is not intended to be an exhaustive listing of the subjects upon which a lawyer may make a
statement; statements on other matters may be permissible under paragraph (a).
[6]
Another relevant factor in determining prejudice is the nature of the proceeding
involved. Criminal jury trials will be most sensitive to extrajudicial speech. Civil trials may be
less sensitive. Non-jury hearings and arbitration proceedings may be even less affected. The
Rule will still place limitations on prejudicial comments in these cases, but the likelihood of
prejudice may be different depending on the type of proceeding.
[7]
Extrajudicial statements that might otherwise raise a question under this Rule may
be permissible when they are made in response to statements made publicly by another party,
another party’s lawyer or third persons, where a reasonable lawyer would believe a public
response is required in order to avoid prejudice to the lawyer’s client. When prejudicial
statements have been publicly made by others, responsive statements may have the salutary
effect of lessening any resulting adverse impact on the adjudicative proceeding. Paragraph (d)
permits such responsive statements, provided they contain only such information as is necessary
to mitigate undue prejudice created by the statements made by others.
[8]
See Rule 3.8 Comment [5] for additional duties of prosecutors in connection with
extrajudicial statements about criminal proceedings.
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RULE 3.7:
LAWYER AS WITNESS
(a)
A lawyer shall not act as advocate before a tribunal in a matter in which the
lawyer is likely to be a witness on a significant issue of fact unless:
(1)

the testimony relates solely to an uncontested issue;

(2)
the testimony relates solely to the nature and value of legal services
rendered in the matter;
(3)

disqualification of the lawyer would work substantial hardship on the

client;
(4)
the testimony will relate solely to a matter of formality, and there is no
reason to believe that substantial evidence will be offered in opposition to the
testimony; or
(5)
(b)

the testimony is authorized by the tribunal.

A lawyer may not act as advocate before a tribunal in a matter if:

(1)
another lawyer in the lawyer’s firm is likely to be called as a witness
on a significant issue other than on behalf of the client, and it is apparent that the
testimony may be prejudicial to the client; or
(2)

the lawyer is precluded from doing so by Rule 1.7 or Rule 1.9.

Comment
[1]
Combining the roles of advocate and witness can prejudice the tribunal and the
opposing party and also can create a conflict of interest between the lawyer and client.
Advocate-Witness Rule
[2]
The tribunal may properly object when the trier of fact may be confused or misled
by a lawyer’s serving as both advocate and witness. The opposing party may properly object
where the combination of roles may prejudice that party’s rights in the litigation. A witness is
required to testify on the basis of personal knowledge, while an advocate is expected to explain
and comment on evidence given by others. It may not be clear whether a statement by an
advocate-witness should be taken as proof or as an analysis of the proof. The requirement that
the testimony of the advocate-witness be on a significant issue of fact provides a materiality
limitation.
[3]
To protect the tribunal, the Rule prohibits a lawyer from simultaneously serving
as advocate and witness except in those circumstances specified in paragraph (a). Paragraph
(a)(1) recognizes that if the testimony will be uncontested, the ambiguities in the dual role are
purely theoretical. Testimony relating solely to a formality is uncontested when the lawyer
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reasonably believes that no substantial evidence will be offered in opposition to the testimony.
Paragraph (a)(2) recognizes that where the testimony concerns the extent and value of legal
services rendered in the action in which the testimony is offered, permitting the lawyer to testify
avoids the need for a second trial with new counsel to resolve that issue. Moreover, in such a
situation the judge has firsthand knowledge of the matter in issue; hence, there is less
dependence on the adversary process to test the credibility of the testimony.
[4]
Apart from these two exceptions, paragraph (a)(3) recognizes that a balancing is
required among the interests of the client, of the tribunal, and of the opposing party. Whether the
tribunal is likely to be misled or the opposing party is likely to suffer prejudice depends on the
nature of the case, the importance and probable tenor of the lawyer’s testimony and the
probability that the lawyer’s testimony will conflict with that of other witnesses. Even if there is
risk of such prejudice, in determining whether the lawyer should be disqualified, due regard must
be given to the effect of disqualification on the lawyer’s client. It is relevant that one or both
parties could reasonably foresee that the lawyer would probably be a witness. The conflict of
interest principles stated in Rule 1.7, 1.9 and 1.10, which may separately require disqualification
of the lawyer-advocate, have no application to the tribunal’s determination of the balancing of
judicial and party interests required by paragraph (a)(3).
[5]
The tribunal is not likely to be misled when a lawyer acts as advocate before a
tribunal in a matter in which another lawyer in the lawyer’s firm testifies as a witness.
Therefore, paragraph (b) permits the non-testifying lawyer to act as advocate before the tribunal
except (1) when another lawyer in the lawyer’s firm is likely to be called as a witness on a
significant issue other than on behalf of the client, and it is apparent that the testimony may be
prejudicial to the client, or (2) when either Rule 1.7 or Rule 1.9 would prohibit the non-testifying
lawyer from acting as advocate before the tribunal. Moreover, unless Rules 1.7 or 1.9 preclude
it, the non-testifying lawyer and the testifying lawyer may continue to represent the client outside
of the tribunal, with the client’s informed consent, in pretrial activities such as legal research,
fact gathering, and preparation or argument of motions and briefs on issues of law, and may be
consulted during the trial by the lawyer serving as advocate.
Conflict of Interest
[6]
In determining whether it is permissible to act as advocate before a tribunal in
which the lawyer will be a witness, the lawyer must also consider that the dual role may give rise
to a conflict of interest that will require compliance with Rule 1.7 or Rule 1.9. For example, if
there is likely to be substantial conflict between the testimony of the client and that of the lawyer,
the representation involves a conflict of interest that requires compliance with Rule 1.7. This
would be true even though the lawyer might not be prohibited by paragraph (a) from
simultaneously serving as advocate and witness because the lawyer’s disqualification would
work a substantial hardship on the client. Similarly, a lawyer who might be permitted to serve
simultaneously as an advocate and a witness by paragraph (a)(3) might be precluded from doing
so by Rule 1.9. The problem can arise whether the lawyer is called as a witness on behalf of the
client or is called by the opposing party. Determining whether such a conflict exists is primarily
the responsibility of the lawyer involved. If there is a conflict of interest, the lawyer must secure
the client’s informed consent, confirmed in writing. In some cases, the lawyer will be precluded
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from seeking the client’s consent. See Rule 1.7. See Rule 1.0(e) for the definition of “confirmed
in writing” and Rule 1.0(j) for the definition of “informed consent.”
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RULE 3.8:
SPECIAL RESPONSIBILITIES OF PROSECUTORS AND OTHER GOVERNMENT
LAWYERS
(a)
A prosecutor or other government lawyer shall not institute, cause to be
instituted or maintain a criminal charge when the prosecutor or other government lawyer
knows or it is obvious that the charge is not supported by probable cause.
(b)
A prosecutor or other government lawyer in criminal litigation shall make
timely disclosure to counsel for the defendant or to a defendant who has no counsel of the
existence of evidence or information known to the prosecutor or other government lawyer
that tends to negate the guilt of the accused, mitigate the degree of the offense, or reduce
the sentence, except when relieved of this responsibility by a protective order of a tribunal.
(c)
When a prosecutor knows of new, credible and material evidence creating a
reasonable likelihood that a convicted defendant did not commit an offense of which the
defendant was convicted, the prosecutor shall within a reasonable time:
(1)

disclose that evidence to an appropriate court or prosecutor’s office;

(2)

if the conviction was obtained by that prosecutor’s office,

or

(A)
notify the appropriate court and the defendant that the
prosecutor’s office possesses such evidence unless a court authorizes delay
for good cause shown;
(B)
disclose that evidence to the defendant unless the disclosure
would interfere with an ongoing investigation or endanger the safety of a
witness or other person, and a court authorizes delay for good cause shown;
and
(C)
undertake or make reasonable efforts to cause to be
undertaken such further inquiry or investigation as may be necessary to
provide a reasonable belief that the conviction should or should not be set
aside.
(d)
When a prosecutor knows of clear and convincing evidence establishing that
a defendant was convicted, in a prosecution by the prosecutor’s office, of an offense that
the defendant did not commit, the prosecutor shall seek a remedy consistent with justice,
applicable law, and the circumstances of the case.
(e)
A prosecutor’s independent judgment, made in good faith, that the new
evidence is not of such nature as to trigger the obligations of sections (c) and (d), though
subsequently determined to have been erroneous, does not constitute a violation of this
rule.
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Comment
[1]
A prosecutor has the responsibility of a minister of justice and not simply that of
an advocate. This responsibility carries with it specific obligations to see that the defendant is
accorded procedural justice and that guilt is decided upon the basis of sufficient evidence.
Applicable state or federal law may require other measures by the prosecutor, and knowing
disregard of those obligations or a systematic abuse of prosecutorial discretion could constitute a
violation of Rule 8.4. A government lawyer in a criminal case is considered a “prosecutor” for
purposes of this Rule.
[2]
A defendant who has no counsel may waive a preliminary hearing or other
important pretrial rights and thereby lose a valuable opportunity to challenge probable cause.
Accordingly, prosecutors should not seek to obtain waivers of preliminary hearings or other
important pretrial rights from unrepresented accused persons. This would not be applicable,
however, to an accused appearing pro se with the approval of the tribunal, or to the lawful
questioning of an uncharged suspect who has knowingly waived the rights to counsel and
silence.
[3]
The exception in paragraph (b) recognizes that a prosecutor may seek an
appropriate protective order from the tribunal if disclosure of information to the defense could
result in substantial harm to an individual or to the public interest.
[4]

[Reserved.]

[5]
Rule 3.6 prohibits extrajudicial statements that have a substantial likelihood of
prejudicing an adjudicatory proceeding. In the context of a criminal prosecution, a prosecutor’s
extrajudicial statement can create the additional problem of increasing public condemnation of
the accused. Although the announcement of an indictment, for example, will necessarily have
severe consequences for the accused, a prosecutor can, and should, avoid comments that have no
legitimate law enforcement purpose and have a substantial likelihood of increasing public
opprobrium against the accused. A prosecutor in a criminal case should make reasonable efforts
to prevent persons under the prosecutor’s supervisory authority, which may include
investigators, law enforcement personnel, employees and other persons assisting or associated
with the prosecutor, from making extrajudicial statements that the prosecutor would be
prohibited from making under Rule 3.6. See Rule 5.3. Nothing in this Comment is intended to
restrict the statements that a prosecutor may make that comply with Rule 3.6(c) or Rule 3.6(d).
[6]
Like other lawyers, prosecutors are subject to Rule 5.1 and Rule 5.3, which relate
to responsibilities regarding lawyers and nonlawyers who work for or are associated with the
lawyer’s office. Prosecutors should bear in mind the importance of these obligations in
connection with the unique dangers of improper extrajudicial statements in a criminal case, and
should exercise reasonable care to prevent persons assisting or associated with the prosecutor
from making improper extrajudicial statements. Ordinarily, the reasonable care standard will be
satisfied if the prosecutor issues the appropriate cautions to law enforcement personnel and other
relevant individuals.
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[6A] Reference to a “prosecutor” in this Rule includes the office of the prosecutor and
all lawyers affiliated with the prosecutor’s office who are responsible for the prosecution
function. Like other lawyers, prosecutors are subject to Rule 3.3, which requires a lawyer to take
reasonable remedial measures to correct material evidence that the lawyer has offered when the
lawyer comes to know of its falsity. See Rule 3.3, Comment [6A].
[6B] The prosecutor’s duty to seek justice has traditionally been understood not only to
require the prosecutor to take precautions to avoid convicting innocent individuals, but also to
require the prosecutor to take reasonable remedial measures when it appears likely that an
innocent person was wrongly convicted. Accordingly, though not required by these Rules, when
a prosecutor comes to know of new and material evidence creating a reasonable likelihood that a
person was wrongly convicted, the prosecutor should examine the evidence and undertake such
further inquiry or investigation as may be necessary to determine whether the conviction was
wrongful. The scope of the inquiry will depend on the circumstances. In some cases, the
prosecutor may recognize the need to reinvestigate the underlying case; in others, it may be
appropriate to await development of the record in collateral proceedings initiated by the
defendant. The nature of the inquiry or investigation should be such as to provide a reasonable
belief that the conviction should or should not be set aside.
[6C] Likewise, when a prosecutor comes to know of clear and convincing evidence
establishing that a conviction was wrongful, the prosecutor should disclose the new evidence to
the defendant so that defense counsel may conduct any necessary investigation and make any
appropriate motions directed at setting aside the verdict, and should disclose the new evidence to
the court or other appropriate authority so that the court can determine whether to initiate its own
inquiry. The evidence should be disclosed in a timely manner, depending on the particular
circumstances. For example, disclosure of the evidence might be deferred where it could
prejudice the prosecutor’s investigation into the matter. If the convicted defendant is
unrepresented and cannot afford to retain counsel, the prosecutor should request that the court
appoint counsel for purposes of these post-conviction proceedings. This Comment applies to
new and material evidence of innocence, regardless of whether it could previously have been
discovered by the defense.
[6D] If the prosecutor comes to know of clear and convincing evidence that the
defendant was convicted of an offense that the defendant did not commit, the prosecutor should
seek to remedy the injustice by taking appropriate steps to remedy the wrongful conviction.
These steps may include, depending on the particular circumstances, disclosure of the evidence
to the defendant, requesting that the court appoint counsel for an unrepresented indigent
defendant and, where appropriate, notifying the court that the prosecutor believes that the
defendant was wrongfully convicted.
[6E] Comments [6B], [6C] and [6D] apply whether the new evidence comes to the
attention of the prosecutor who obtained the defendant’s conviction or to a different prosecutor.
If the evidence comes to the attention of a prosecutor in a different prosecutor’s office, the
prosecutor should notify the office of the prosecutor who obtained the conviction.
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RULE 3.9:
ADVOCATE IN NON-ADJUDICATIVE MATTERS
A lawyer communicating in a representative capacity with a legislative body or
administrative agency in connection with a pending non-adjudicative matter or proceeding
shall disclose that the appearance is in a representative capacity, except when the lawyer
seeks information from an agency that is available to the public.
Comment
[1]
In representation before bodies such as legislatures, municipal councils and
executive and administrative agencies acting in a rule-making or policy-making capacity,
lawyers present facts, formulate issues and advance arguments regarding the matters under
consideration. The legislative body or administrative agency is entitled to know that the lawyer
is appearing in a representative capacity. Ordinarily the client will consent to being identified,
but if not, such as when the lawyer is appearing on behalf of an undisclosed principal, the
governmental body at least knows that the lawyer is acting in a representative capacity as
opposed to advancing the lawyer’s personal opinion as a citizen. Representation in such matters
is governed by Rules 4.1 through 4.4, and 8.4.
[1A] Rule 3.9 does not apply to adjudicative proceedings before a tribunal. Court rules
and other law require a lawyer, in making an appearance before a tribunal in a representative
capacity, to identify the client or clients and provide other information required for
communication with the tribunal or other parties.
[2]

[Reserved.]

[3]

[Reserved.]
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RULE 4.1:
TRUTHFULNESS IN STATEMENTS TO OTHERS
In the course of representing a client, a lawyer shall not knowingly make a false
statement of fact or law to a third person.
Comment
Misrepresentation
[1]
A lawyer is required to be truthful when dealing with others on a client’s behalf,
but generally has no affirmative duty to inform an opposing party of relevant facts. A
misrepresentation can occur if the lawyer incorporates or affirms a statement of another person
that the lawyer knows is false. Misrepresentations can also occur by partially true but misleading
statements or omissions that are the equivalent of affirmative false statements. As to dishonest
conduct that does not amount to a false statement or for misrepresentations by a lawyer other
than in the course of representing a client, see Rule 8.4.
Statements of Fact
[2]
This Rule refers to statements of fact. Whether a particular statement should be
regarded as one of fact can depend on the circumstances. Under generally accepted conventions
in negotiation, certain types of statements ordinarily are not taken as statements of fact.
Estimates of price or value placed on the subject of a transaction and a party’s intentions as to an
acceptable settlement of a claim are ordinarily in this category; so is the existence of an
undisclosed principal, except where nondisclosure of the principal would constitute fraud.
Lawyers should be mindful of their obligations under applicable law to avoid criminal and
tortious misrepresentation.
Illegal or Fraudulent Conduct by Client
[3]
Under Rule 1.2(d), a lawyer is prohibited from counseling or assisting a client as
to conduct that the lawyer knows is illegal or fraudulent. Ordinarily, a lawyer can avoid assisting
a client’s illegality or fraud by withdrawing from the representation. See Rule 1.16(c)(2).
Sometimes it may be necessary for the lawyer to give notice of the fact of withdrawal and to
disaffirm an opinion, document, affirmation or the like. See Rules 1.2(d), 1.6(b)(3).
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RULE 4.2:
COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL
(a)
In representing a client, a lawyer shall not communicate or cause another to
communicate about the subject of the representation with a party the lawyer knows to be
represented by another lawyer in the matter, unless the lawyer has the prior consent of the
other lawyer or is authorized to do so by law.
(b)
Notwithstanding the prohibitions of paragraph (a), and unless otherwise
prohibited by law, a lawyer may cause a client to communicate with a represented person
unless the represented person is not legally competent, and may counsel the client with
respect to those communications, provided the lawyer gives reasonable advance notice to
the represented person’s counsel that such communications will be taking place.
(c)
A lawyer who is acting pro se or is represented by counsel in a matter is
subject to paragraph (a), but may communicate with a represented person, unless
otherwise prohibited by law and unless the represented person is not legally competent,
provided the lawyer or the lawyer’s counsel gives reasonable advance notice to the
represented person’s counsel that such communications will be taking place.
Comment
[1]
This Rule contributes to the proper functioning of the legal system by protecting a
person who has chosen to be represented by a lawyer in a matter against possible overreaching
by other lawyers who are participating in the matter, interference by those lawyers with the
client-lawyer relationship, and un-counseled disclosure of information relating to the
representation.
[2]
Paragraph (a) applies to communications with any party who is represented by
counsel concerning the matter to which the communication relates.
[3]
Paragraph (a) applies even though the represented party initiates or consents to the
communication. A lawyer must immediately terminate communication with a party if after
commencing communication, the lawyer learns that the party is one with whom communication
is not permitted by this Rule.
[4]
This Rule does not prohibit communication with a represented party or person or
an employee or agent of such a party or person concerning matters outside the representation.
For example, the existence of a controversy between a government agency and a private party or
person or between two organizations does not prohibit a lawyer for either from communicating
with nonlawyer representatives of the other regarding a separate matter. Nor does this Rule
preclude communication with a represented party or person who is seeking advice from a lawyer
who is not otherwise representing a client in the matter. A lawyer having independent
justification or legal authorization for communicating with a represented party or person is
permitted to do so.
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[5]
Communications authorized by law may include communications by a lawyer on
behalf of a client who is exercising a constitutional or other legal right to communicate with the
government. Communications authorized by law may also include investigative activities of
lawyers representing governmental entities, directly or through investigative agents, prior to the
commencement (as defined by law) of criminal or civil enforcement proceedings. When
communicating with the accused in a criminal matter, a government lawyer must comply with
this Rule in addition to honoring the state or federal rights of the accused. The fact that a
communication does not violate a state or federal right is insufficient to establish that the
communication is permissible under this Rule. This Rule is not intended to effect any change in
the scope of the anti-contact rule in criminal cases.
[6]

[Reserved.]

[7]
In the case of a represented organization, paragraph (a) ordinarily prohibits
communications with a constituent of the organization who: (i) supervises, directs or regularly
consults with the organization’s lawyer concerning the matter, (ii) has authority to obligate the
organization with respect to the matter, or (iii) whose act or omission in connection with the
matter may be imputed to the organization for purposes of civil or criminal liability. Consent of
the organization’s lawyer is not required for communication with a former unrepresented
constituent. If an individual constituent of the organization is represented in the matter by the
person’s own counsel, the consent by that counsel to a communication will be sufficient for
purposes of this Rule. In communicating with a current or former constituent of an organization,
a lawyer must not use methods of obtaining evidence that violate the legal rights of the
organization. See Rules 1.13, 4.4.
[8]
The prohibition on communications with a represented party applies only in
circumstances where the lawyer knows that the party is in fact represented in the matter to be
discussed. This means that the lawyer has actual knowledge of the fact of the representation; but
such knowledge may be inferred from the circumstances. See Rule 1.0(k) for the definition of
“knowledge.” Thus, the lawyer cannot evade the requirement of obtaining the consent of
counsel by ignoring the obvious.
[9]
In the event the party with whom the lawyer communicates is not known to be
represented by counsel in the matter, the lawyer’s communications are subject to Rule 4.3.
[10] A lawyer may not make a communication prohibited by paragraph (a) through the
acts of another. See Rule 8.4(a).
Client-to-Client Communications
[11] Persons represented in a matter may communicate directly with each other. A
lawyer may properly advise a client to communicate directly with a represented person, and may
counsel the client with respect to those communications, provided the lawyer complies with
paragraph (b). Agents for lawyers, such as investigators, are not considered clients within the
meaning of this Rule even where the represented entity is an agency, department or other
organization of the government, and therefore a lawyer may not cause such an agent to
communicate with a represented person, unless the lawyer would be authorized by law or a court
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order to do so. A lawyer may also counsel a client with respect to communications with a
represented person, including by drafting papers for the client to present to the represented
person. In advising a client in connection with such communications, a lawyer may not advise
the client to seek privileged information or other information that the represented person is not
personally authorized to disclose or is prohibited from disclosing, such as a trade secret or other
information protected by law, or to encourage or invite the represented person to take actions
without the advice of counsel.
[12] A lawyer who advises a client with respect to communications with a represented
person should be mindful of the obligation to avoid abusive, harassing, or unfair conduct with
regard to the represented person. The lawyer should advise the client against such conduct. A
lawyer shall not advise a client to communicate with a represented person if the lawyer knows
that the represented person is legally incompetent. See Rule 4.4.
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RULE 4.3:
COMMUNICATING WITH UNREPRESENTED PERSONS
In communicating on behalf of a client with a person who is not represented by
counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer
knows or reasonably should know that the unrepresented person misunderstands the
lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the
misunderstanding. The lawyer shall not give legal advice to an unrepresented person other
than the advice to secure counsel if the lawyer knows or reasonably should know that the
interests of such person are or have a reasonable possibility of being in conflict with the
interests of the client.
Comment
[1]
An unrepresented person, particularly one not experienced in dealing with legal
matters, might assume that a lawyer is disinterested in loyalties or is a disinterested authority on
the law even when the lawyer represents a client. In order to avoid a misunderstanding, a lawyer
will typically need to identify the lawyer’s client and, where necessary, explain that the client has
interests opposed to those of the unrepresented person. As to misunderstandings that sometimes
arise when a lawyer for an organization deals with an unrepresented constituent, see Rule
1.13(a), Comment [2A].
[2]
The Rule distinguishes between situations involving unrepresented parties whose
interests may be adverse to those of the lawyer’s client and those in which the person’s interests
are not in conflict with the client’s. In the former situation, the possibility that the lawyer will
compromise the unrepresented person’s interests is so great that the Rule prohibits the giving of
any advice apart from the advice to obtain counsel. Whether a lawyer is giving impermissible
advice may depend on the experience and sophistication of the unrepresented party, as well as
the setting in which the behavior and comments occur. This Rule does not prohibit a lawyer
from negotiating the terms of a transaction or settling a dispute with an unrepresented person. So
long as the lawyer has explained that the lawyer represents an adverse party and is not
representing the person, the lawyer may inform the person of the terms on which the lawyer’s
client will enter into an agreement or settle a matter, prepare documents that require the person’s
signature, and explain the lawyer’s own view of the meaning of the document or the lawyer’s
view of the underlying legal obligations.
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RULE 4.4:
RESPECT FOR RIGHTS OF THIRD PERSONS
(a)
In representing a client, a lawyer shall not use means that have no
substantial purpose other than to embarrass or harm a third person or use methods of
obtaining evidence that violate the legal rights of such a person.
(b)
A lawyer who receives a document relating to the representation of the
lawyer’s client and knows or reasonably should know that the document was inadvertently
sent shall promptly notify the sender.
Comment
[1]
Responsibility to a client requires a lawyer to subordinate the interests of others to
those of the client, but that responsibility does not imply that a lawyer may disregard the rights of
third persons. It is impractical to catalogue all such rights, but they include legal restrictions on
methods of obtaining evidence from third persons and unwarranted intrusions into privileged
relationships, such as the client-lawyer relationship.
[2]
Paragraph (b) recognizes that lawyers sometimes receive documents that were
mistakenly sent, produced, or otherwise inadvertently made available by opposing parties or their
lawyers. One way to resolve this situation is for lawyers to enter into agreements containing
explicit provisions as to how the parties will deal with inadvertently sent documents. In the
absence of such an agreement, however, if a lawyer knows or reasonably should know that such
a document was sent inadvertently, this Rule requires only that the lawyer promptly notify the
sender in order to permit that person to take protective measures. Although this Rule does not
require that the lawyer refrain from reading or continuing to read the document, a lawyer who
reads or continues to read a document that contains privileged or confidential information may
be subject to court-imposed sanctions, including disqualification and evidence-preclusion.
Whether the lawyer is required to take additional steps, such as returning the original document,
is a matter of law beyond the scope of these Rules, as is the question whether the privileged
status of a document has been waived. Similarly, this Rule does not address the legal duties of a
lawyer who receives a document that the lawyer knows or reasonably should know may have
been wrongfully obtained by the sending person. For purposes of this Rule, “document”
includes email and other electronically stored information subject to being read or put into
readable form.
[3]
Refraining from reading or continuing to read a document once a lawyer realizes
that it was inadvertently sent to the wrong address and returning the document to the sender
honors the policy of these Rules to protect the principles of client confidentiality. Because there
are circumstances where a lawyer’s ethical obligations should not bar use of the information
obtained from an inadvertently sent document, however, this Rule does not subject a lawyer to
professional discipline for reading and using that information. Nevertheless, substantive law or
procedural rules may require a lawyer to refrain from reading an inadvertently sent document, or
to return the document to the sender, or both. Accordingly, in deciding whether to retain or use
an inadvertently received document, some lawyers may take into account whether the attorneyclient privilege would attach. But if applicable law or rules do not address the situation,
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decisions to refrain from reading such documents or to return them, or both, are matters of
professional judgment reserved to the lawyer. See Rules 1.2, 1.4.
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RULE 4.5:
COMMUNICATION AFTER INCIDENTS INVOLVING PERSONAL INJURY OR
WRONGFUL DEATH
(a)
In the event of a specific incident involving potential claims for personal
injury or wrongful death, no unsolicited communication shall be made to an individual
injured in the incident or to a family member or legal representative of such an individual,
by a lawyer or law firm, or by any associate, agent, employee or other representative of a
lawyer or law firm representing actual or potential defendants or entities that may defend
and/or indemnify said defendants, before the 30th day after the date of the incident, unless
a filing must be made within 30 days of the incident as a legal prerequisite to the particular
claim, in which case no unsolicited communication shall be made before the 15th day after
the date of the incident.
(b)
An unsolicited communication by a lawyer or law firm, seeking to represent
an injured individual or the legal representative thereof under the circumstance described
in paragraph (a) shall comply with Rule 7.3(e).
Comment
[1]
Paragraph (a) imposes a 30-day (or 15-day) restriction on unsolicited
communications directed to potential claimants relating to a specific incident involving
potential claims for personal injury or wrongful death, by lawyers or law firms who represent
actual or potential defendants or entities that may defend or indemnify those defendants.
However, if potential claimants are represented by counsel, it is proper for defense counsel to
communicate with potential plaintiffs’ counsel even during the 30-day (or 15-day) period.
See also Rule 7.3(e).
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RULE 5.1:
RESPONSIBILITIES OF LAW FIRMS, PARTNERS, MANAGERS AND SUPERVISORY
LAWYERS
(a)
A law firm shall make reasonable efforts to ensure that all lawyers in the
firm conform to these Rules.
(b)
(1)
A lawyer with management responsibility in a law firm shall make
reasonable efforts to ensure that other lawyers in the law firm conform to these
Rules.
(2)
A lawyer with direct supervisory authority over another lawyer shall
make reasonable efforts to ensure that the supervised lawyer conforms to these
Rules.
(c)
A law firm shall ensure that the work of partners and associates is
adequately supervised, as appropriate. A lawyer with direct supervisory authority over
another lawyer shall adequately supervise the work of the other lawyer, as appropriate. In
either case, the degree of supervision required is that which is reasonable under the
circumstances, taking into account factors such as the experience of the person whose work
is being supervised, the amount of work involved in a particular matter, and the likelihood
that ethical problems might arise in the course of working on the matter.
(d)

A lawyer shall be responsible for a violation of these Rules by another lawyer

if:
(1)
the lawyer orders or directs the specific conduct or, with knowledge of
the specific conduct, ratifies it; or
(2)
the lawyer is a partner in a law firm or is a lawyer who individually or
together with other lawyers possesses comparable managerial responsibility in a law
firm in which the other lawyer practices or is a lawyer who has supervisory
authority over the other lawyer; and
(i)
knows of such conduct at a time when it could be prevented or
its consequences avoided or mitigated but fails to take reasonable remedial
action; or
(ii)
in the exercise of reasonable management or supervisory
authority should have known of the conduct so that reasonable remedial
action could have been taken at a time when the consequences of the conduct
could have been avoided or mitigated.
Comment
[1]
Paragraph (a) applies to law firms; paragraph (b) applies to lawyers with
management responsibility in a law firm or a lawyer with direct supervisory authority over
another lawyer.
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[2]
Paragraph (b) requires lawyers with management authority within a firm or those
having direct supervisory authority over other lawyers to make reasonable efforts to establish
internal policies and procedures designed to provide reasonable assurance that all lawyers in the
firm will conform to these Rules. Such policies and procedures include those designed (i) to
detect and resolve conflicts of interest (see Rule 1.10(e)), (ii) to identify dates by which actions
must be taken in pending matters, (iii) to account for client funds and property, and (iv) to ensure
that inexperienced lawyers are appropriately supervised.
[3]
Other measures that may be required to fulfill the responsibility prescribed in
paragraph (b) can depend on the firm’s structure and the nature of its practice. In a small firm of
experienced lawyers, informal supervision and periodic review of compliance with the required
systems ordinarily will suffice. In a large firm, or in practice situations in which difficult ethical
problems frequently arise, more elaborate measures may be necessary. Some firms, for example,
have a procedure whereby junior lawyers can make confidential referral of ethical problems
directly to a designated senior partner or special committee. See Rule 5.2. Firms, whether large
or small, may also rely on continuing legal education in professional ethics. In any event, the
ethical atmosphere of a firm can influence the conduct of all its members and lawyers with
management authority may not assume that all lawyers associated with the firm will inevitably
conform to the Rules.
[4]
Paragraph (d) expresses a general principle of personal responsibility for acts of
other lawyers in the law firm. See also Rule 8.4(a).
[5]
Paragraph (d) imposes such responsibility on a lawyer who orders, directs or
ratifies wrongful conduct and on lawyers who are partners or who have comparable managerial
authority in a law firm who know or reasonably should know of the conduct. Whether a lawyer
has supervisory authority in particular circumstances is a question of fact. Partners and lawyers
with comparable authority have at least indirect responsibility for all work being done by the
firm, while a partner or manager in charge of a particular matter ordinarily also has supervisory
responsibility for the work of other firm lawyers engaged in the matter. Partners and lawyers
with comparable authority, as well as those who supervise other lawyers, are indirectly
responsible for improper conduct of which they know or should have known in the exercise of
reasonable managerial or supervisory authority. Appropriate remedial action by a partner or
managing lawyer would depend on the immediacy of that lawyer’s involvement and the
seriousness of the misconduct. A supervisor is required to intervene to prevent misconduct or to
prevent or mitigate avoidable consequences of misconduct if the supervisor knows that the
misconduct occurred.
[6]
Professional misconduct by a lawyer under supervision could reveal a violation of
paragraph (a), (b) or (c) on the part of a law firm, partner or supervisory lawyer even though it
does not entail a violation of paragraph (d) because there was no direction, ratification or
knowledge of the violation or no violation occurred.
[7]
Apart from this Rule and Rule 8.4(a), a lawyer does not have disciplinary liability
for the conduct of another lawyer. Whether a lawyer may be liable civilly or criminally for
another lawyer’s conduct is a question of law beyond the scope of these Rules.
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[8]
The duties imposed by this Rule on managing and supervising lawyers do not
alter the personal duty of each lawyer in a firm to abide by these Rules. See Rule 5.2(a).
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RULE 5.2:
RESPONSIBILITIES OF A SUBORDINATE LAWYER
(a)
A lawyer is bound by these Rules notwithstanding that the lawyer acted at
the direction of another person.
(b)
A subordinate lawyer does not violate these Rules if that lawyer acts in
accordance with a supervisory lawyer’s reasonable resolution of an arguable question of
professional duty.
Comment
[1]
Although a lawyer is not relieved of responsibility for a violation by the fact that
the lawyer acted at the direction of a supervisor, that fact may be relevant in determining whether
a lawyer had the knowledge required to render conduct a violation of these Rules. For example,
if a subordinate filed a frivolous pleading at the direction of a supervisor, the subordinate would
not be guilty of a professional violation unless the subordinate knew of the document’s frivolous
character.
[2]
When lawyers in a supervisor-subordinate relationship encounter a matter
involving professional judgment as to ethical duty, the supervisor may assume responsibility for
making the judgment. Otherwise, a consistent course of action or position could not be taken. If
the question can reasonably be answered only one way, the duty of both lawyers is clear, and
they are equally responsible for fulfilling it. However, if the question is reasonably arguable,
someone has to decide upon the course of action. That authority ordinarily reposes in the
supervisor, and a subordinate may be guided accordingly. To evaluate the supervisor’s
conclusion that the question is arguable and the supervisor’s resolution of it is reasonable in light
of applicable law, it is advisable that the subordinate lawyer undertake research, consult with a
designated senior partner or special committee, if any (see Rule 5.1, Comment [3]), or use other
appropriate means. For example, if a question arises whether the interests of two clients conflict
under Rule 1.7, the supervisor’s reasonable resolution of the question should protect the
subordinate professionally if the resolution is subsequently challenged.
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RULE 5.3:
LAWYER’S RESPONSIBILITY FOR CONDUCT OF NONLAWYERS
(a)
A law firm shall ensure that the work of nonlawyers who work for the firm is
adequately supervised, as appropriate. A lawyer with direct supervisory authority over a
nonlawyer shall adequately supervise the work of the nonlawyer, as appropriate. In either
case, the degree of supervision required is that which is reasonable under the
circumstances, taking into account factors such as the experience of the person whose work
is being supervised, the amount of work involved in a particular matter and the likelihood
that ethical problems might arise in the course of working on the matter.
(b)
A lawyer shall be responsible for conduct of a nonlawyer employed or
retained by or associated with the lawyer that would be a violation of these Rules if
engaged in by a lawyer, if:
(1)
the lawyer orders or directs the specific conduct or, with knowledge of
the specific conduct, ratifies it; or
(2)
the lawyer is a partner in a law firm or is a lawyer who individually or
together with other lawyers possesses comparable managerial responsibility in a law
firm in which the nonlawyer is employed or is a lawyer who has supervisory
authority over the nonlawyer; and
(i)
knows of such conduct at a time when it could be prevented or
its consequences avoided or mitigated but fails to take reasonable remedial
action; or
(ii)
in the exercise of reasonable management or supervisory
authority should have known of the conduct so that reasonable remedial
action could have been taken at a time when the consequences of the conduct
could have been avoided or mitigated.
Comment
[1]
This Rule requires a law firm to ensure that work of nonlawyers is appropriately
supervised. In addition, a lawyer with direct supervisory authority over the work of nonlawyers
must adequately supervise those nonlawyers. Comments [2] and [3] to Rule 5.1, which concern
supervision of lawyers, provide guidance by analogy for the methods and extent of supervising
nonlawyers.
[2]
With regard to nonlawyers, who are not themselves subject to these Rules, the
purpose of the supervision is to give reasonable assurance that the conduct of all nonlawyers
employed by or retained by or associated with the law firm is compatible with the professional
obligations of the lawyers and firm. Lawyers generally employ assistants in their practice,
including secretaries, investigators, law student interns and paraprofessionals. Such assistants,
whether they are employees or independent contractors, act for the lawyer in rendition of the
lawyer’s professional services. A law firm must ensure that such assistants are given appropriate
instruction and supervision concerning the ethical aspects of their employment, particularly
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regarding the obligation not to disclose information relating to representation of the client, and
should be responsible for their work product. The measures employed in supervising nonlawyers
should take account of the fact that they do not have legal training and are not subject to
professional discipline. A law firm should make reasonable efforts to establish internal policies
and procedures designed to provide reasonable assurance that nonlawyers in the firm will act in a
way compatible with these Rules. A lawyer with direct supervisory authority over a nonlawyer
has a parallel duty to provide appropriate supervision of the supervised nonlawyer.
[3]
Paragraph (b) specifies the circumstances in which a lawyer is responsible for
conduct of a nonlawyer that would be a violation of these Rules if engaged in by a lawyer. For
guidance by analogy, see Rule 5.1, Comments [5]-[8].
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RULE 5.4:
PROFESSIONAL INDEPENDENCE OF A LAWYER
(a)

A lawyer or law firm shall not share legal fees with a nonlawyer, except that:

(1)
an agreement by a lawyer with the lawyer’s firm or another lawyer
associated in the firm may provide for the payment of money, over a reasonable
period of time after the lawyer’s death, to the lawyer’s estate or to one or more
specified persons;
(2)
a lawyer who undertakes to complete unfinished legal business of a
deceased lawyer may pay to the estate of the deceased lawyer that portion of the
total compensation that fairly represents the services rendered by the deceased
lawyer; and
(3)
a lawyer or law firm may compensate a nonlawyer employee or
include a nonlawyer employee in a retirement plan based in whole or in part on a
profit-sharing arrangement.
(b)
A lawyer shall not form a partnership with a nonlawyer if any of the
activities of the partnership consist of the practice of law.
(c)
Unless authorized by law, a lawyer shall not permit a person who
recommends, employs or pays the lawyer to render legal service for another to direct or
regulate the lawyer’s professional judgment in rendering such legal services or to cause the
lawyer to compromise the lawyer’s duty to maintain the confidential information of the
client under Rule 1.6.
(d)
A lawyer shall not practice with or in the form of an entity authorized to
practice law for profit, if:
(1)
a nonlawyer owns any interest therein, except that a fiduciary
representative of the estate of a lawyer may hold the stock or interest of the lawyer
for a reasonable time during administration;
(2)
a nonlawyer is a member, corporate director or officer thereof or
occupies a position of similar responsibility in any form of association other than a
corporation; or
(3)
a nonlawyer has the right to direct or control the professional
judgment of a lawyer.
Comment
[1]
The provisions of this Rule express traditional limitations on sharing fees. These
limitations are to protect the lawyer’s professional independence of judgment. Where someone
other than the client pays the lawyer’s fee or salary, or recommends employment of the lawyer,
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that arrangement does not modify the lawyer’s obligation to the client. As stated in paragraph
(c), such arrangements should not interfere with the lawyer’s professional judgment.
[1A] Paragraph (a)(2) governs the compensation of a lawyer who undertakes to
complete one or more unfinished pieces of legal business of a deceased lawyer. Rule 1.17
governs the sale of an entire law practice upon retirement, which is defined as the cessation of
the private practice of law in a given geographic area.
[1B] Paragraph (a)(3) permits limited fee sharing with a nonlawyer employee, where
the employee’s compensation or retirement plan is based in whole or in part on a profit-sharing
arrangement. Such sharing of profits with a nonlawyer employee must be based on the total
profitability of the law firm or a department within a law firm and may not be based on the fee
resulting from a single case.
[2]
This Rule also expresses traditional limitations on permitting a third party to
direct or regulate the lawyer’s professional judgment in rendering legal services to another. See
also Rule 1.8(f), providing that a lawyer may accept compensation from a third party as long as
there is no interference with the lawyer’s professional judgment and the client gives informed
consent.
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RULE 5.5:
UNAUTHORIZED PRACTICE OF LAW
(a)
A lawyer shall not practice law in a jurisdiction in violation of the regulation
of the legal profession in that jurisdiction.
(b)

A lawyer shall not aid a nonlawyer in the unauthorized practice of law.

Comment
[1]
A lawyer may practice law only in a jurisdiction in which the lawyer is authorized
to practice. A lawyer may be admitted to practice law in a jurisdiction on a regular basis or may
be authorized by court rule or order or by law to practice for a limited purpose or on a restricted
basis. Paragraph (a) applies to unauthorized practice of law in another jurisdiction by a lawyer
through the lawyer’s direct action, and paragraph (b) prohibits a lawyer from aiding a nonlawyer
in the unauthorized practice of law.
[2]
The definition of the “practice of law” is established by law and varies from one
jurisdiction to another. Whatever the definition, limiting the practice of law to members of the
bar protects the public against rendition of legal services by unqualified persons. This Rule does
not prohibit a lawyer from employing the services of paraprofessionals and delegating functions
to them, so long as the lawyer supervises the delegated work and retains responsibility for their
work. See Rule 5.3.
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RULE 5.6:
RESTRICTIONS ON RIGHT TO PRACTICE
(a)

A lawyer shall not participate in offering or making:

(1)
a partnership, shareholder, operating, employment, or other similar
type of agreement that restricts the right of a lawyer to practice after termination of
the relationship, except an agreement concerning benefits upon retirement; or
(2)
an agreement in which a restriction on a lawyer’s right to practice is
part of the settlement of a client controversy.
(b)
This Rule does not prohibit restrictions that may be included in the terms of
the sale of a law practice pursuant to Rule 1.17.
Comment
[1]
An agreement restricting the right of lawyers to practice after leaving a firm not
only limits their professional autonomy but also limits the freedom of clients to choose a lawyer.
Paragraph (a) prohibits such agreements except for restrictions incident to provisions concerning
retirement benefits for service with the firm.
[2]
Paragraph (a)(2) prohibits a lawyer from agreeing not to represent other persons
in connection with settling a claim on behalf of a client.
[3]
This Rule does not apply to prohibit restrictions that may be included in the terms
of the sale of a law practice pursuant to Rule 1.17.
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RULE 5.7:
RESPONSIBILITIES REGARDING NONLEGAL SERVICES
(a)
With respect to lawyers or law firms providing nonlegal services to clients or
other persons:
(1)
A lawyer or law firm that provides nonlegal services to a person that
are not distinct from legal services being provided to that person by the lawyer or
law firm is subject to these Rules with respect to the provision of both legal and
nonlegal services.
(2)
A lawyer or law firm that provides nonlegal services to a person that
are distinct from legal services being provided to that person by the lawyer or law
firm is subject to these Rules with respect to the nonlegal services if the person
receiving the services could reasonably believe that the nonlegal services are the
subject of a client-lawyer relationship.
(3)
A lawyer or law firm that is an owner, controlling party or agent of,
or that is otherwise affiliated with, an entity that the lawyer or law firm knows to be
providing nonlegal services to a person is subject to these Rules with respect to the
nonlegal services if the person receiving the services could reasonably believe that
the nonlegal services are the subject of a client-lawyer relationship.
(4)
For purposes of paragraphs (a)(2) and (a)(3), it will be presumed that
the person receiving nonlegal services believes the services to be the subject of a
client-lawyer relationship unless the lawyer or law firm has advised the person
receiving the services in writing that the services are not legal services and that the
protection of a client-lawyer relationship does not exist with respect to the nonlegal
services, or if the interest of the lawyer or law firm in the entity providing nonlegal
services is de minimis.
(b)
Notwithstanding the provisions of paragraph (a), a lawyer or law firm that is
an owner, controlling party, agent, or is otherwise affiliated with an entity that the lawyer
or law firm knows is providing nonlegal services to a person shall not permit any
nonlawyer providing such services or affiliated with that entity to direct or regulate the
professional judgment of the lawyer or law firm in rendering legal services to any person,
or to cause the lawyer or law firm to compromise its duty under Rule 1.6(a) and Rule 1.6(c)
with respect to the confidential information of a client receiving legal services.
(c)
For purposes of this Rule, “nonlegal services” shall mean those services that
lawyers may lawfully provide and that are not prohibited as an unauthorized practice of
law when provided by a nonlawyer.
Comment
[1]
For many years, lawyers have provided nonlegal services to their clients. By
participating in the delivery of these services, lawyers can serve a broad range of economic and
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other interests of clients. Whenever a lawyer directly provides nonlegal services, the lawyer
must avoid confusion on the part of the client as to the nature of the lawyer’s role, so that the
person for whom the nonlegal services are performed understands that the services may not carry
with them the legal and ethical protections that ordinarily accompany a client-lawyer
relationship. The recipient of the nonlegal services may expect, for example, that the protection
of client confidences and secrets, prohibitions against representation of persons with conflicting
interests, and obligations of a lawyer to maintain professional independence apply to the
provision of nonlegal services when that may not be the case. The risk of confusion is especially
acute when the lawyer renders both legal and nonlegal services with respect to the same matter.
Under some circumstances, the legal and nonlegal services may be so closely entwined that they
cannot be distinguished from each other. In this situation, the recipient is likely to be confused
as to whether and when the relationship is protected as a client-lawyer relationship. Therefore,
where the legal and nonlegal services are not distinct, paragraph (a)(1) requires that the lawyer
providing nonlegal services adhere to all of the requirements of these Rules with respect to the
nonlegal services. Paragraph (a)(1) applies to the provision of nonlegal services by a law firm if
the person for whom the nonlegal services are being performed is also receiving legal services
from the firm that are not distinct from the nonlegal services.
[2]
Even when the lawyer believes that the provision of nonlegal services is distinct
from any legal services being provided, there is still a risk that the recipient of the nonlegal
services might reasonably believe that the recipient is receiving the protection of a client-lawyer
relationship. Therefore, paragraph (a)(2) requires that the lawyer providing the nonlegal services
adhere to these Rules, unless the person understands that the nonlegal services are not the subject
of a client-lawyer relationship. Nonlegal services also may be provided through an entity with
which a lawyer is affiliated, for example, as owner, controlling party or agent. In this situation,
there is still a risk that the recipient of the nonlegal services might reasonably believe that the
recipient is receiving the protection of a client-lawyer relationship. Therefore, paragraph (a)(3)
requires that the lawyer involved with the entity providing nonlegal services adhere to all of
these Rules with respect to the nonlegal services, unless the person understands that the nonlegal
services are not the subject of a client-lawyer relationship.
[3]
These Rules will be presumed to apply to a lawyer who directly provides or is
otherwise involved in the provision of nonlegal services unless the lawyer complies with
paragraph (a)(4) by communicating in writing to the person receiving the nonlegal services that
the services are not legal services and that the protection of a client-lawyer relationship does not
exist with respect to the nonlegal services. Such a communication should be made before
entering into an agreement for the provision of nonlegal services in a manner sufficient to ensure
that the person understands the significance of the communication. In certain circumstances,
however, additional steps may be required to ensure that the person understands the distinction.
For example, while the written disclaimer set forth in paragraph (a)(4) will be adequate for a
sophisticated user of legal and nonlegal services, a more detailed explanation may be required
for someone unaccustomed to making distinctions between legal services and nonlegal services.
Where appropriate and especially where legal services are provided in the same transaction as
nonlegal services, the lawyer should counsel the client about the possible effect of the proposed
provision of services on the availability of the attorney-client privilege. The lawyer or law firm
will not be required to comply with these requirements if its interest in the entity providing the
nonlegal services is so small as to be de minimis.
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[4]
Although a lawyer may be exempt from the application of these Rules with
respect to nonlegal services on the face of paragraph (a), the scope of the exemption is not
absolute. A lawyer who provides or who is involved in the provision of nonlegal services may
be excused from compliance with only those Rules that are dependent upon the existence of a
representation or client-lawyer relationship. Other Rules, such as those prohibiting lawyers from
misusing the confidences or secrets of a former client (see Rule 1.9), requiring lawyers to report
certain lawyer misconduct (see Rule 8.3), and prohibiting lawyers from engaging in illegal,
dishonest, fraudulent or deceptive conduct (see Rule 8.4), apply to a lawyer irrespective of the
existence of a representation, and thus govern a lawyer not covered by paragraph (a). A lawyer
or law firm rendering legal services is always subject to these Rules.
Provision of Legal and Nonlegal Services in the Same Transaction
[5]
In some situations it may be beneficial to a client to purchase both legal and
nonlegal services from a lawyer, law firm or affiliated entity in the same matter or in two or
more substantially related matters. Examples include: (i) a law firm that represents corporations
and also provides public lobbying, public relations, investment banking and business relocation
services, (ii) a law firm that represents clients in environmental matters and also provides
engineering consulting services to those clients, and (iii) a law firm that represents clients in
litigation and also provides consulting services relating to electronic document discovery. In
these situations, the lawyer may have a financial interest in the nonlegal services that would
constitute a conflict of interest under Rule 1.7(a)(2), which governs conflicts between a client
and a lawyer’s personal interests.
[5A] Under Rule 1.7(a)(2), a concurrent conflict of interest exists when a reasonable
lawyer would conclude that there is a significant risk that the lawyer’s professional judgment on
behalf of a client will be adversely affected by the lawyer’s own financial, business, property or
personal interests. When a lawyer or law firm provides both legal and nonlegal services in the
same matter (or in substantially related matters), a conflict with the lawyer’s own interests will
nearly always arise. For example, if the legal representation involves exercising judgment about
whether to recommend nonlegal services and which provider to recommend, or if it involves
overseeing the provision of the nonlegal services, then a conflict with the lawyer’s own interests
under Rule 1.7(a)(2) is likely to arise. However, when seeking the consent of a client to such a
conflict, the lawyer should comply with both Rule 1.7(b) regarding the conflict affecting the
legal representation of the client and Rule 1.8(a) regarding the business transaction with the
client.
[5B] Thus, the client may consent if: (i) the lawyer complies with Rule 1.8(a) with
respect to the transaction in which the lawyer agrees to provide the nonlegal services, including
obtaining the client’s informed consent in a writing signed by the client, (ii) the lawyer
reasonably believes that the lawyer can provide competent and diligent legal representation
despite the conflict within the meaning of Rule 1.7(b), and (iii) the client gives informed consent
pursuant to Rule 1.7(b), confirmed in writing. In certain cases, it will not be possible to provide
both legal and nonlegal services because the lawyer could not reasonably believe that he or she
can represent the client competently and diligently while providing both legal and nonlegal
services in the same or substantially related matters. Whether providing dual services gives rise
to an impermissible conflict must be determined on a case-by-case basis, taking into account all
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of the facts and circumstances, including factors such as: (i) the experience and sophistication of
the client in obtaining legal and nonlegal services of the kind being provided in the matter, (ii)
the relative size of the anticipated fees for the legal and nonlegal services, (iii) the closeness of
the relationship between the legal and nonlegal services, and (iv) the degree of discretion the
lawyer has in providing the legal and nonlegal services.
[6]
In the context of providing legal and nonlegal services in the same transaction,
Rule 1.8(a) first requires that: (i) the nonlegal services be provided on terms that are fair and
reasonable to the client, (ii) full disclosure of the terms on which the nonlegal services will be
provided be made in writing to the client in a manner understandable by the client, (iii) the client
is advised to seek the advice of independent counsel about the provision of the nonlegal services
by the lawyer, and (iv) the client gives informed consent, as set forth in Rule 1.8(a)(3), in a
writing signed by the client, to the terms of the transaction in which the nonlegal services are
provided and to the lawyer’s inherent conflict of interest.
[7]
In addition, in the context of providing legal and nonlegal services in the same
transaction, Rule 1.8(a) requires a full disclosure of the nature and extent of the lawyer’s
financial interest or stake in the provision of the nonlegal services. By its terms, Rule 1.8(a)
requires that the nonlegal services be provided on terms that are fair and reasonable to the client.
(Where the nonlegal services are provided on terms generally available to the public in the
marketplace, that requirement is ordinarily met.) Consequently, as a further safeguard against
conflicts that may arise when the same lawyer provides both legal and nonlegal services in the
same or substantially related matters, a lawyer may do so only if the lawyer not only complies
with Rule 1.8(a) with respect to the nonlegal services, but also obtains the client’s informed
consent, pursuant to Rule 1.7(b), confirmed in writing, after fully disclosing the advantages and
risks of obtaining legal and nonlegal services from the same or affiliated providers in a single
matter (or in substantially related matters), including the lawyer’s conflict of interest arising from
the lawyer’s financial interest in the provision of the nonlegal services.
[8]

[Reserved.]

[9]

[Reserved.]

[10]

[Reserved.]

[11]

[Reserved.]
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RULE 5.8:
CONTRACTUAL RELATIONSHIPS BETWEEN LAWYERS AND NONLEGAL
PROFESSIONALS
(a)
The practice of law has an essential tradition of complete independence and
uncompromised loyalty to those it serves. Recognizing this tradition, clients of lawyers
practicing in New York State are guaranteed “independent professional judgment and
undivided loyalty uncompromised by conflicts of interest.” Indeed, these guarantees
represent the very foundation of the profession and allow and foster its continued role as a
protector of the system of law. Therefore, a lawyer must remain completely responsible for
his or her own independent professional judgment, maintain the confidences and secrets of
clients, preserve funds of clients and third parties in his or her control, and otherwise
comply with the legal and ethical principles governing lawyers in New York State.
Multi-disciplinary practice between lawyers and nonlawyers is incompatible with the core
values of the legal profession and therefore, a strict division between services provided by
lawyers and those provided by nonlawyers is essential to protect those values. However, a
lawyer or law firm may enter into and maintain a contractual relationship with a nonlegal
professional or nonlegal professional service firm for the purpose of offering to the public,
on a systematic and continuing basis, legal services performed by the lawyer or law firm as
well as other nonlegal professional services, notwithstanding the provisions of Rule 1.7(a),
provided that:
(1)
the profession of the nonlegal professional or nonlegal professional
service firm is included in a list jointly established and maintained by the Appellate
Divisions pursuant to Section 1205.3 of the Joint Appellate Division Rules;
(2)
the lawyer or law firm neither grants to the nonlegal professional or
nonlegal professional service firm, nor permits such person or firm to obtain, hold
or exercise, directly or indirectly, any ownership or investment interest in, or
managerial or supervisory right, power or position in connection with the practice
of law by the lawyer or law firm, nor, as provided in Rule 7.2(a)(1), shares legal fees
with a nonlawyer or receives or gives any monetary or other tangible benefit for
giving or receiving a referral; and
(3)
the fact that the contractual relationship exists is disclosed by the
lawyer or law firm to any client of the lawyer or law firm before the client is
referred to the nonlegal professional service firm, or to any client of the nonlegal
professional service firm before that client receives legal services from the lawyer or
law firm; and the client has given informed written consent and has been provided
with a copy of the “Statement of Client’s Rights In Cooperative Business
Arrangements” pursuant to section 1205.4 of the Joint Appellate Divisions Rules.
(b)

For purposes of paragraph (a):

(1)
each profession on the list maintained pursuant to a Joint Rule of the
Appellate Divisions shall have been designated sua sponte, or approved by the
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Appellate Divisions upon application of a member of a nonlegal profession or
nonlegal professional service firm, upon a determination that the profession is
composed of individuals who, with respect to their profession:
(i)
have been awarded a bachelor’s degree or its equivalent from
an accredited college or university, or have attained an equivalent
combination of educational credit from such a college or university and work
experience;
(ii)
are licensed to practice the profession by an agency of the State
of New York or the United States Government; and
(iii)
are required under penalty of suspension or revocation of
license to adhere to a code of ethical conduct that is reasonably comparable
to that of the legal profession;
(2)
the term “ownership or investment interest” shall mean any such
interest in any form of debt or equity, and shall include any interest commonly
considered to be an interest accruing to or enjoyed by an owner or investor.
(c)
This Rule shall not apply to relationships consisting solely of non-exclusive
reciprocal referral agreements or understandings between a lawyer or law firm and a
nonlegal professional or nonlegal professional service firm.
Comment
Contractual Relationships Between Lawyers and Nonlegal Professionals
[1]
Lawyers may enter into interprofessional contractual relationships for the
systematic and continuing provision of legal and nonlegal professional services, provided the
nonlegal professional or nonlegal professional service firm with which the lawyer or law firm is
affiliated does not own, control, supervise or manage, directly or indirectly, in whole or in part,
the lawyer’s or law firm’s practice of law. The nonlegal professional or nonlegal professional
service firm may not play a role in, for example, (i) deciding whether to accept or terminate an
engagement to provide legal services in a particular matter or to a particular client, (ii)
determining the manner in which lawyers are hired or trained, (iii) assigning lawyers to handle
particular matters or to provide legal services to particular clients, (iv) deciding whether to
undertake pro bono and other public-interest legal work, (v) making financial and budgetary
decisions relating to the legal practice, and (vi) determining the compensation and advancement
of lawyers and of persons assisting lawyers on legal matters.
[2]
The contractual relationship permitted by this Rule may include the sharing of
premises, general overhead or administrative costs and services on an arm’s length basis. Such
financial arrangements, in the context of an agreement between lawyers and other professionals
to provide legal and other professional services on a systematic and continuing basis, are
permitted subject to the requirements of paragraph (a) and Rule 7.2(a). Similarly, lawyers
participating in such arrangements remain subject to general ethical principles in addition to
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those set forth in this Rule including, at a minimum, Rule 1.7, Rule 1.8(f), Rule 1.9, Rule 5.7(b)
and Rule 7.5(a). Thus, the lawyer or law firm may not, for example, include in its firm name the
name of the nonlegal professional service firm or any individual nonlegal professional, enter into
formal partnerships with nonlawyers, or practice in an organization authorized to practice law for
a profit in which nonlawyers own any interest. Moreover, a lawyer or law firm may not enter
into an agreement or arrangement for the use of a name in respect of which a nonlegal
professional or nonlegal professional service firm has or exercises a proprietary interest if, under
or pursuant to the agreement or arrangement, that nonlegal professional or firm acts or is entitled
to act in a manner inconsistent with paragraph (a)(2) or Comment [1]. More generally, the
existence of a contractual relationship permitted by this Rule does not by itself create a conflict
of interest in violation of Rule 1.8(a). Whenever a law firm represents a client in a matter in
which the nonlegal professional service firm’s client is also involved, the law firm’s interest in
maintaining an advantageous relationship with a nonlegal professional service firm might, in
certain circumstances, adversely affect the professional judgment of the law firm.
[3]
Each lawyer and law firm having a contractual relationship under paragraph (a)
has an ethical duty to observe these Rules with respect to the lawyer’s or law firm’s own conduct
in the context of that relationship. For example, the lawyer or law firm cannot permit the
obligation to maintain client confidences, as required by Rule 1.6, to be compromised by the
contractual relationship or by its implementation by or on behalf of nonlawyers involved in the
relationship. In addition, the prohibition in Rule 8.4(a) against circumventing a Rule through
actions of another applies generally to the lawyer or law firm in the contractual relationship.
[4]
The contractual relationship permitted by paragraph (a) may provide for the
reciprocal referral of clients by and between the lawyer or law firm and the nonlegal professional
or nonlegal professional service firm. When in the context of such a contractual relationship a
lawyer or law firm refers a client to the nonlegal professional or nonlegal professional service
firm, the lawyer or law firm shall observe the ethical standards of the legal profession in
verifying the competence of the nonlegal professional or nonlegal professional services firm to
handle the relevant affairs and interests of the client. Referrals should be made only when
requested by the client or deemed to be reasonably necessary to serve the client. Thus, even if
otherwise permitted by paragraph (a), a contractual relationship may not require referrals on an
exclusive basis. See Rule 7.2(a).
[5]
To ensure that only appropriate professional services are involved, a contractual
relationship for the provision of services is permitted under paragraph (a) only if the nonlegal
party thereto is a professional or professional service firm meeting appropriate standards
regarding ethics, education, training and licensing. The Appellate Divisions maintain a public
list of eligible professions at 22 N.Y.C.R.R. § 1205.5. A member of the nonlegal profession or a
professional service firm may apply for the inclusion of particular professions on the list or
professions may be added to the list by the Appellate Divisions sua sponte. A lawyer or law firm
not wishing to affiliate with a nonlawyer on a systematic and continuing basis, but only to
engage a nonlawyer on an ad hoc basis to assist in a specific matter, is not governed by this Rule
when so dealing with the nonlawyer. Thus, a lawyer advising a client in connection with a
discharge of chemical wastes may engage the services of and consult with an environmental
engineer on that matter without the need to comply with this Rule. Likewise, the requirements of
this Rule need not be met when a lawyer retains an expert witness in a particular litigation.
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[6]
Depending upon the extent and nature of the relationship between the lawyer or
law firm, on the one hand, and the nonlegal professional or nonlegal professional service firm, on
the other hand, it may be appropriate to treat the parties to a contractual relationship permitted by
paragraph (a) as a single law firm for purposes of these Rules, as would be the case if the
nonlegal professional or nonlegal professional service firm were in an “of counsel” relationship
with the lawyer or law firm. If the parties to the relationship are treated as a single law firm, the
principal effects would be that conflicts of interest are imputed as between them pursuant to Rule
1.10(a) and that the law firm would be required to maintain systems for determining whether
such conflicts exist pursuant to Rule 1.10(f). To the extent that the rules of ethics of the nonlegal
profession conflict with these Rules, the rules of the legal profession will still govern the conduct
of the lawyers and the law firm participants in the relationship. A lawyer or law firm may also
be subject to legal obligations arising from a relationship with nonlawyer professionals, who are
themselves subject to regulation.
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RULE 6.1:
VOLUNTARY PRO BONO SERVICE
Lawyers are strongly encouraged to provide pro bono legal services to benefit poor
persons.
(a)

Every lawyer should aspire to:

(1)
provide at least 20 hours of pro bono legal services each year to poor
persons; and
(2)
contribute financially to organizations that provide legal services to
poor persons.
(b)

Pro bono legal services that meet this goal are:

(1)
professional services rendered in civil matters, and in those criminal
matters for which the government is not obliged to provide funds for legal
representation, to persons who are financially unable to compensate counsel;
(2)
activities related to improving the administration of justice by
simplifying the legal process for, or increasing the availability and quality of legal
services to, poor persons; and
(3)
professional services to charitable, religious, civic and educational
organizations in matters designed predominantly to address the needs of poor
persons.
(c)

Appropriate organizations for financial contributions are:

(1)
organizations primarily engaged in the provision of legal services to
the poor; and
(2)
organizations substantially engaged in the provision of legal services
to the poor, provided that the donated funds are to be used for the provision of such
legal services.
(d)
This Rule is not intended to be enforced through the disciplinary process,
and the failure to fulfill the aspirational goals contained herein should be without legal
consequence.
Comment
[1]
As our society has become one in which rights and responsibilities are
increasingly defined in legal terms, access to legal services has become of critical importance.
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This is true for all people, rich, poor or of moderate means. However, because the legal
problems of the poor often involve areas of basic need, their inability to obtain legal services can
have dire consequences. The vast unmet legal needs of the poor in New York have been
recognized in several studies undertaken over the past two decades. Each lawyer – including
members of the judiciary and government lawyers, and regardless of professional prominence or
professional work load – is strongly encouraged to provide or to assist in providing pro bono
legal services to the poor.
[2]
Paragraph (a) urges all lawyers to provide a minimum of 20 hours of pro bono
legal service annually without fee or expectation of fee, either directly to poor persons or to
organizations that serve the legal or other basic needs of persons of limited financial means. It is
recognized that in some years a lawyer may render greater or fewer hours than the annual
standard specified, but during the course of the lawyer’s career, the lawyer should render on
average per year, the number of hours set forth in this Rule. Services can be performed in civil
matters or in criminal or quasi-criminal matters for which there is no government obligation to
provide funds for legal representation, such as post-conviction death penalty appeal cases.
[2A] Paragraph (a)(2) provides that, in addition to providing the services described in
paragraph (a), lawyers should provide financial support to organizations that provide legal
services to the poor. This goal is separate from and not a substitute for the provision of legal
services described in paragraph (a). To assist the funding of civil legal services for low income
people, when selecting a bank for deposit of funds into an “IOLA” account pursuant to Judiciary
Law § 497, a lawyer should take into consideration the interest rate offered by the bank on such
funds.
[2B] Paragraphs (a)(1) and (a)(2) recognize the critical need for legal services that
exists among poor persons. Legal services under these paragraphs consist of a full range of
activities, including individual and class representation, the provision of legal advice, legislative
lobbying, administrative rulemaking and the provision of free training or mentoring to those who
represent poor persons.
[3]
“Poor persons” under paragraphs (a)(1) and (a)(2) include both (i) individuals
who qualify for participation in programs funded by the Legal Services Corporation and (ii)
individuals whose incomes and financial resources are slightly above the guidelines utilized by
Legal Services Corporation programs but nevertheless cannot afford counsel. To satisfy the goal
of paragraph (a)(1), lawyers may provide legal services to individuals in either of those
categories, or, pursuant to paragraph (b)(3), may provide legal services to organizations such as
homeless shelters, battered women’s shelters, and food pantries that serve persons in either of
those categories.
[4]
To qualify as pro bono service within the meaning of paragraph (a)(1) the service
must be provided without fee or expectation of fee, so the intent of the lawyer to render free legal
services is essential. Accordingly, services rendered cannot be considered pro bono if an
anticipated fee is uncollected, but the award of statutory attorneys’ fees in a case originally
accepted as pro bono would not disqualify such services from inclusion under this Rule.
Lawyers who do receive fees in such cases are encouraged to contribute an appropriate portion
of such fees to organizations or projects that benefit persons of limited means.
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[5]
Constitutional, statutory or regulatory restrictions may prohibit or impede
government and public sector lawyers and judges from performing the pro bono service outlined
in paragraph (b)(1). Accordingly, where those restrictions apply, government and public sector
lawyers and judges may fulfill their pro bono responsibility by making financial contributions to
organizations that help meet the legal and other basic needs of the poor, as described in
paragraphs (a)(2), (c)(1) and (c)(2) or by performing some of the services outlined in paragraph
(b)(2) or (b)(3).
[6]

[Reserved.]

[7]
In addition to rendering pro bono services directly to the poor and making
financial contributions, lawyers may fulfill the goal of rendering pro bono services by serving on
the boards or giving legal advice to organizations whose mission is helping poor persons. While
a lawyer may fulfill the annual goal to perform pro bono service exclusively through activities
described in paragraphs (a)(1) and (a)(2), all lawyers are urged to render public-interest and pro
bono service in addition to assisting the poor.
[8]
Paragraphs (c)(1) and (c)(2) essentially reiterate the goal as set forth in (a)(2) with
the further provision that the lawyer should seek to ensure that the donated money be directed to
providing legal assistance to the poor rather than the general charitable objectives of such
organizations.
[9]
Law firms should act reasonably to enable and encourage all lawyers in the firm
to provide the pro bono legal service called for by this Rule.
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RULE 6.2:
[RESERVED]
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RULE 6.3:
MEMBERSHIP IN A LEGAL SERVICES ORGANIZATION
A lawyer may serve as a director, officer or member of a not-for-profit legal services
organization, apart from the law firm in which the lawyer practices, notwithstanding that
the organization serves persons having interests that differ from those of a client of the
lawyer or the lawyer’s firm. The lawyer shall not knowingly participate in a decision or
action of the organization:
(a)
if participating in the decision or action would be incompatible with the
lawyer’s obligations to a client under Rules 1.7 through 1.13; or
(b)
where the decision or action could have a material adverse effect on the
representation of a client of the organization whose interests differ from those of a client of
the lawyer or the lawyer’s firm.
Comment
[1]
Lawyers should be encouraged to support and participate in legal services
organizations. A lawyer who is an officer or a member of such an organization does not thereby
have a client-lawyer relationship with persons served by the organization. However, there is
potential conflict between the interests of such persons and the interests of the lawyer’s clients.
If the possibility of such conflict disqualified a lawyer from serving on the board of a legal
services organization, the profession’s involvement in such organizations would be severely
curtailed.
[1A] This Rule applies to legal services organizations organized and operating on a
not-for-profit basis.
[2]
It may be necessary in appropriate cases to reassure a client of the organization
that the representation will not be affected by conflicting loyalties of a member of the board.
Established, written policies in this respect can enhance the credibility of such assurances.
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RULE 6.4:
LAW REFORM ACTIVITIES AFFECTING CLIENT INTERESTS
A lawyer may serve as a director, officer or member of an organization involved in
reform of the law or its administration, notwithstanding that the reform may affect the
interests of a client of the lawyer. When the lawyer knows that the interests of a client may
be materially benefitted by a decision in which the lawyer actively participates, the lawyer
shall disclose that fact to the organization, but need not identify the client. In determining
the nature and scope of participation in such activities, a lawyer should be mindful of
obligations to clients under other Rules, particularly Rule 1.7.
Comment
[1]
Lawyers involved in organizations seeking law reform generally do not have a
client-lawyer relationship with the organization. Otherwise, it might follow that a lawyer could
not be involved in a bar association law reform program that might indirectly affect a client. For
example, a lawyer concentrating in antitrust litigation might be regarded as disqualified from
participating in drafting revisions of rules governing that subject. In determining the nature and
scope of participation in such activities, a lawyer should be mindful of obligations to clients. A
lawyer’s identification with the organization’s aims and purposes, under some circumstances,
may give rise to a personal-interest conflict with client interests implicating the lawyer’s
obligations under other Rules, particularly Rule 1.7. A lawyer is also professionally obligated to
protect the integrity of the law reform program by making an appropriate disclosure within the
organization when the lawyer knows a private client might be materially affected.
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RULE 6.5:
PARTICIPATION IN LIMITED PRO BONO LEGAL SERVICES PROGRAMS
(a)
A lawyer who, under the auspices of a program sponsored by a court,
government agency, bar association or not-for-profit legal services organization, provides
short-term limited legal services to a client without expectation by either the lawyer or the
client that the lawyer will provide continuing representation in the matter:
(1)
shall comply with Rules 1.7, 1.8 and 1.9, concerning restrictions on
representations where there are or may be conflicts of interest as that term is
defined in these Rules, only if the lawyer has actual knowledge at the time of
commencement of representation that the representation of the client involves a
conflict of interest; and
(2)
shall comply with Rule 1.10 only if the lawyer has actual knowledge at
the time of commencement of representation that another lawyer associated with
the lawyer in a law firm is affected by Rules 1.7, 1.8 and 1.9.
(b)
Except as provided in paragraph (a)(2), Rule 1.7 and Rule 1.9 are
inapplicable to a representation governed by this Rule.
(c)
Short-term limited legal services are services providing legal advice or
representation free of charge as part of a program described in paragraph (a) with no
expectation that the assistance will continue beyond what is necessary to complete an initial
consultation, representation or court appearance.
(d)
The lawyer providing short-term limited legal services must secure the
client’s informed consent to the limited scope of the representation, and such
representation shall be subject to the provisions of Rule 1.6.
(e)
This Rule shall not apply where the court before which the matter is pending
determines that a conflict of interest exists or, if during the course of the representation,
the lawyer providing the services becomes aware of the existence of a conflict of interest
precluding continued representation.
Comment
[1]
Legal services organizations, courts, government agencies, bar associations and
various non-profit organizations have established programs through which lawyers provide free
short-term limited legal services, such as advice or the completion of legal forms, to assist
persons to address their legal problems without further representation by a lawyer. In these
programs, such as legal-advice hotlines, advice-only clinics or pro se counseling programs, a
client-lawyer relationship is established, but there is no expectation that the lawyer’s
representation of the client will continue beyond the limited consultation. Such programs are
normally operated under circumstances in which it is not feasible for a lawyer to utilize the
conflict-checking system required by Rule 1.10(e) before providing the short-term limited legal
services contemplated by this Rule. See also Rules 1.7, 1.8, 1.9, 1.10.
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[2]
A lawyer who provides short-term limited legal services pursuant to this Rule
must secure the client’s informed consent to the limited scope of the representation. See Rule
1.2(c). If a short-term limited representation would not be reasonable under the circumstances,
the lawyer may offer advice to the client, but must also advise the client of the need for further
assistance of counsel. Except as provided in this Rule, these Rules, including Rules 1.6 and Rule
1.9(c), are applicable to the limited representation.
[3]
Because a lawyer who is representing a client in the circumstances addressed by
this Rule ordinarily is not able to check systematically for conflicts of interest, paragraph (a)
requires compliance with Rules 1.7, 1.8 and 1.9 only if the lawyer knows that the representation
presents a conflict of interest for the lawyer, and with Rule 1.10 only if the lawyer knows that
another lawyer in the lawyer’s firm is affected by these Rules.
[4]
Because the limited nature of the services significantly reduces the risk of
conflicts of interest with other matters being handled by the lawyer’s firm, paragraph (b)
provides that Rules 1.7 and 1.9 are inapplicable to a representation governed by this Rule, except
as provided by paragraph (a)(2). Paragraph (a)(2) requires the participating lawyer to comply
with Rule 1.10 only when the lawyer knows that the lawyer’s firm is affected by Rules 1.7, 1.8
or 1.9.
[5]
If, after commencing a short-term limited representation in accordance with this
Rule, a lawyer undertakes to represent the client in the matter on an ongoing basis, Rules 1.7,
1.9(a) and 1.10 become applicable.
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RULE 7.1:
ADVERTISING
(a)
A lawyer or law firm shall not use or disseminate or participate in the use or
dissemination of any advertisement that:
(1)

contains statements or claims that are false, deceptive or misleading;

(2)

violates a Rule.

or

(b)
Subject to the provisions of paragraph (a), an advertisement may include
information as to:
(1)
legal and nonlegal education; degrees and other scholastic
distinctions; dates of admission to any bar; areas of the law in which the lawyer or
law firm practices, as authorized by these Rules; public offices and teaching
positions held; publications of law-related matters authored by the lawyer;
memberships in bar associations or other professional societies or organizations,
including offices and committee assignments therein; foreign language fluency; and
bona fide professional ratings;
(2)
names of clients regularly represented, provided that the client has
given prior written consent;
(3)
bank references; credit arrangements accepted; prepaid or group
legal services programs in which the lawyer or law firm participates; nonlegal
services provided by the lawyer or law firm or by an entity owned and controlled by
the lawyer or law firm; the existence of contractual relationships between the lawyer
or law firm and a nonlegal professional or nonlegal professional service firm, to the
extent permitted by Rule 5.8, and the nature and extent of services available
through those contractual relationships; and
(4)
legal fees for initial consultation; contingent fee rates in civil matters,
when accompanied by a statement disclosing the information required by
paragraph (p); range of fees for legal and nonlegal services, provided that there be
available to the public free of charge a written statement clearly describing the
scope of each advertised service, hourly rates, and fixed fees for specified legal and
nonlegal services.
(c)

An advertisement shall not:

(1)
include a paid endorsement of, or testimonial about, a lawyer or law
firm without disclosing that the person is being compensated therefor;
(2)
include the portrayal of a fictitious law firm, the use of a fictitious
name to refer to lawyers not associated together in a law firm, or otherwise imply
that lawyers are associated in a law firm if that is not the case;
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(3)
use actors to portray a judge, the lawyer, members of the law firm, or
clients, or utilize depictions of fictionalized events or scenes, without disclosure of
same;
(4)
(d)
following:

be made to resemble legal documents.

An advertisement that complies with paragraph (e) may contain the

(1)
statements that are reasonably likely to create an expectation about
results the lawyer can achieve;
(2)
statements that compare the lawyer’s services with the services of
other lawyers;
(3)

testimonials or endorsements of clients, and of former clients; or

(4)
statements describing or characterizing the quality of the lawyer’s or
law firm’s services.
(e)
provided:

It is permissible to provide the information set forth in paragraph (d)
(1)

its dissemination does not violate paragraph (a);

(2)
it can be factually supported by the lawyer or law firm as of the date
on which the advertisement is published or disseminated; and
(3)
it is accompanied by the following disclaimer: “Prior results do not
guarantee a similar outcome”; and
(4)
in the case of a testimonial or endorsement from a client with respect
to a matter still pending, the client gives informed consent confirmed in
writing.
(f)
Every advertisement other than those appearing in a radio, television or
billboard advertisement, in a directory, newspaper, magazine or other periodical (and any
web sites related thereto), or made in person pursuant to Rule 7.3(a)(1), shall be labeled
“Attorney Advertising” on the first page, or on the home page in the case of a web site. If
the communication is in the form of a self-mailing brochure or postcard, the words
“Attorney Advertising” shall appear therein. In the case of electronic mail, the subject line
shall contain the notation “ATTORNEY ADVERTISING.”
(g)
A lawyer or law firm shall not utilize meta-tags or other hidden computer
codes that, if displayed, would violate these Rules.
(h)
All advertisements shall include the name, principal law office address and
telephone number of the lawyer or law firm whose services are being offered.
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(i)
Any words or statements required by this Rule to appear in an advertisement
must be clearly legible and capable of being read by the average person, if written, and
intelligible if spoken aloud. In the case of a web site, the required words or statements shall
appear on the home page.
(j)
A lawyer or law firm advertising any fixed fee for specified legal services
shall, at the time of fee publication, have available to the public a written statement clearly
describing the scope of each advertised service, which statement shall be available to the
client at the time of retainer for any such service. Such legal services shall include all those
services that are recognized as reasonable and necessary under local custom in the area of
practice in the community where the services are performed.
(k)
All advertisements shall be pre-approved by the lawyer or law firm, and a
copy shall be retained for a period of not less than three years following its initial
dissemination. Any advertisement contained in a computer-accessed communication shall
be retained for a period of not less than one year. A copy of the contents of any web site
covered by this Rule shall be preserved upon the initial publication of the web site, any
major web site redesign, or a meaningful and extensive content change, but in no event less
frequently than once every 90 days.
(l)
If a lawyer or law firm advertises a range of fees or an hourly rate for
services, the lawyer or law firm shall not charge more than the fee advertised for such
services. If a lawyer or law firm advertises a fixed fee for specified legal services, or
performs services described in a fee schedule, the lawyer or law firm shall not charge more
than the fixed fee for such stated legal service as set forth in the advertisement or fee
schedule, unless the client agrees in writing that the services performed or to be performed
were not legal services referred to or implied in the advertisement or in the fee schedule
and, further, that a different fee arrangement shall apply to the transaction.
(m)
Unless otherwise specified in the advertisement, if a lawyer publishes any fee
information authorized under this Rule in a publication that is published more frequently
than once per month, the lawyer shall be bound by any representation made therein for a
period of not less than 30 days after such publication. If a lawyer publishes any fee
information authorized under this Rule in a publication that is published once per month
or less frequently, the lawyer shall be bound by any representation made therein until the
publication of the succeeding issue. If a lawyer publishes any fee information authorized
under this Rule in a publication that has no fixed date for publication of a succeeding issue,
the lawyer shall be bound by any representation made therein for a reasonable period of
time after publication, but in no event less than 90 days.
(n)
Unless otherwise specified, if a lawyer broadcasts any fee information
authorized under this Rule, the lawyer shall be bound by any representation made therein
for a period of not less than 30 days after such broadcast.
(o)
A lawyer shall not compensate or give anything of value to representatives of
the press, radio, television or other communication medium in anticipation of or in return
for professional publicity in a news item.
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(p)
All advertisements that contain information about the fees charged by the
lawyer or law firm, including those indicating that in the absence of a recovery no fee will
be charged, shall comply with the provisions of Judiciary Law § 488(3).
(q)
A lawyer may accept employment that results from participation in activities
designed to educate the public to recognize legal problems, to make intelligent selection of
counsel or to utilize available legal services.
(r)
Without affecting the right to accept employment, a lawyer may speak
publicly or write for publication on legal topics so long as the lawyer does not undertake to
give individual advice.
Comment
Advertising
[1]
The need of members of the public for legal services is met only if they recognize
their legal problems, appreciate the importance of seeking assistance, and are able to obtain the
services of competent legal counsel. Hence, important functions of the legal profession are to
educate people to recognize their problems, to facilitate the process of intelligent selection of
lawyers, and to assist in making legal services fully available.
[2]
The public’s need to know about legal services can be fulfilled in part through
advertising. People of limited means who have not made extensive use of legal services in many
instances rely on advertising to find appropriate counsel. While a lawyer’s reputation may
attract some clients, lawyers may also make the public aware of their services by advertising to
obtain work.
[3]
Advertising by lawyers serves two principal purposes: first, it educates potential
clients regarding their need for legal advice and assists them in obtaining a lawyer appropriate
for those needs. Second, it enables lawyers to attract clients. To carry out these two purposes
and because of the critical importance of legal services, it is of the utmost importance that lawyer
advertising not be false, deceptive or misleading. Truthful statements that are misleading are
prohibited by this Rule. A truthful statement is misleading if it omits a fact necessary to make
the lawyer’s communication, considered as a whole, not materially misleading. A truthful
statement is also misleading if there is a substantial likelihood that it will lead a reasonable
person to formulate a specific conclusion about the lawyer or the lawyer’s services, or about the
results a lawyer can achieve, for which there is no reasonable factual foundation. For example, a
lawyer might truthfully state, “I have never lost a case,” but that statement would be misleading
if the lawyer settled virtually all cases that the lawyer handled. A communication to anyone that
states or implies that the lawyer has the ability to influence improperly a court, court officer,
governmental agency or government official is improper under Rule 8.4(e).
[4]
To be effective, advertising must attract the attention of viewers, readers or
recipients and convey its content in ways that will be understandable and helpful to them.
Lawyers may therefore use advertising techniques intended to attract attention, such as music,
sound effects, graphics and the like, so long as those techniques do not render the advertisement
false, deceptive or misleading. Lawyer advertising may use actors or fictionalized events or
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scenes for this purpose, provided appropriate disclosure of their use is made. Some images or
techniques, however, are highly likely to be misleading. So, for instance, legal advertising
should not be made to resemble legal documents.
[5]
The “Attorney Advertising” label serves to dispel any confusion or concern that
might be created when nonlawyers receive letters or emails from lawyers. The label is not
necessary for advertising in newspapers or on television, or similar communications that are selfevidently advertisements, such as billboards or press releases transmitted to news outlets, and as
to which there is no risk of such confusion or concern. The ultimate purpose of the label is to
inform readers where they might otherwise be confused.
[6]
Not all communications made by lawyers about the lawyer or the law firm’s
services are advertising. Advertising by lawyers consists of communications made in any form
about the lawyer or the law firm’s services, the primary purpose of which is retention of the
lawyer or law firm for pecuniary gain as a result of the communication. However, noncommercial communications motivated by a not-for-profit organization’s interest in political
expression and association are generally not considered advertising.
Of course, all
communications by lawyers, whether subject to the special rules governing lawyer advertising or
not, are governed by the general rule that lawyers may not engage in conduct involving
dishonesty, fraud, deceit or misrepresentation, or knowingly make a material false statement of
fact or law. By definition, communications to existing clients are excluded from the Rules
governing advertising. A client who is a current client in any matter is an existing client for all
purposes of these Rules. (Whether a client is a current client for purposes of conflicts of interest
and other issues may depend on other considerations. Generally, the term “current client” for
purposes of the advertising exemption should be interpreted more broadly than it is for
determining whether a client is a “current client” for purposes of a conflict of interest analysis.)
[7]
Communications to former clients that are germane to the earlier representation
are not considered to be advertising. Likewise, communications to other lawyers, including
those made in bar association publications and other publications targeted primarily at lawyers,
are excluded from the special rules governing lawyer advertising even if their purpose is the
retention of the lawyer or law firm. Topical newsletters, client alerts, or blogs intended to
educate recipients about new developments in the law are generally not considered advertising.
However, a newsletter, client alert, or blog that provides information or news primarily about the
lawyer or law firm (for example, the lawyer or law firm’s cases, personnel, clients or
achievements) generally would be considered advertising. Communications, such as proposed
retainer agreements or ordinary correspondence with a prospective client who has expressed
interest in, and requested information about, a lawyer’s services, are not advertising.
Accordingly, the special restrictions on advertising and solicitation would not apply to a lawyer’s
response to a prospective client who has asked the lawyer to outline the lawyer’s qualifications
to undertake a proposed retention or the terms of a potential retention.
[8]
The circulation or distribution to prospective clients by a lawyer of an article or
report published about the lawyer by a third party is advertising if the lawyer’s primary purpose
is to obtain retentions. In circulating or distributing such materials the lawyer should include
information or disclaimers as necessary to dispel any misconceptions to which the article may
give rise. For example, if a lawyer circulates an article discussing the lawyer’s successes that is
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reasonably likely to create an expectation about the results the lawyer will achieve in future
cases, a disclaimer is required by paragraph (e)(3). If the article contains misinformation about
the lawyer’s qualifications, any circulation of the article by the lawyer should make any
necessary corrections or qualifications. This may be necessary even when the article included
misinformation through no fault of the lawyer or because the article is out of date, so that
material information that was true at the time is no longer true. Some communications by a law
firm that may constitute marketing or branding are not necessarily advertisements. For example,
pencils, legal pads, greeting cards, coffee mugs, T-shirts or the like with the law firm name, logo,
and contact information printed on them do not constitute “advertisements” within the definition
of this Rule if their primary purpose is general awareness and branding, rather than the retention
of the law firm for a particular matter.
Recognition of Legal Problems
[9]
The legal professional should help the public to recognize legal problems because
such problems may not be self-revealing and might not be timely noticed. Therefore, lawyers
should encourage and participate in educational and public-relations programs concerning the
legal system, with particular reference to legal problems that frequently arise. A lawyer’s
participation in an educational program is ordinarily not considered to be advertising because its
primary purpose is to educate and inform rather than to attract clients. Such a program might be
considered to be advertising if, in addition to its educational component, participants or
recipients are expressly encouraged to hire the lawyer or law firm. A lawyer who writes or
speaks for the purpose of educating members of the public to recognize their legal problems
should carefully refrain from giving or appearing to give a general solution applicable to all
apparently similar individual problems, because slight changes in fact situations may require a
material variance in the applicable advice; otherwise, the public may be misled and misadvised.
Talks and writings by lawyers for nonlawyers should caution them not to attempt to solve
individual problems on the basis of the information contained therein.
[10] As members of their communities, lawyers may choose to sponsor or contribute
to cultural, sporting, charitable or other events organized by not-for-profit organizations. If
information about the lawyer or law firm disseminated in connection with such an event is
limited to the identification of the lawyer or law firm, the lawyer’s or law firm’s contact
information, a brief description of areas of practice, and the fact of sponsorship or contribution,
the communication is not considered advertising.
Statements Creating Expectations, Characterizations of Quality, and Comparisons
[11] Lawyer advertising may include statements that are reasonably likely to create an
expectation about results the lawyer can achieve, statements that compare the lawyer’s services
with the services of other lawyers, or statements describing or characterizing the quality of the
lawyer’s or law firm’s services, only if they can be factually supported by the lawyer or law firm
as of the date on which the advertisement is published or disseminated and are accompanied by
the following disclaimer: “Prior results do not guarantee a similar outcome.” Accordingly, if
true and accompanied by the disclaimer, a lawyer or law firm could advertise “Our firm won 10
jury verdicts over $1,000,000 in the last five years,” “We have more Patent Lawyers than any
other firm in X County,” or “I have been practicing in the area of divorce law for more than 10
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years.” Even true factual statements may be misleading if presented out of the context of
additional information needed to properly understand and evaluate the statements. For example,
a truthful statement by a lawyer that the lawyer’s average jury verdict for a given year was
$100,000 may be misleading if that average was based on a large number of very small verdicts
and one $10,000,000 verdict. Likewise, advertising that truthfully recites judgment amounts
would be misleading if the lawyer failed to disclose that the judgments described were
overturned on appeal or were obtained by default.
[12] Descriptions of characteristics of the lawyer or law firm that are not comparative
and do not involve results obtained are permissible even though they cannot be factually
supported. Such statements are understood to be general descriptions and not claims about
quality, and would not be likely to mislead potential clients. Accordingly, a law firm could
advertise that it is “Hard-Working,” “Dedicated,” or “Compassionate” without the necessity to
provide factual support for such subjective claims. On the other hand, descriptions of
characteristics of the law firm that compare its services with those of other law firms and that are
not susceptible of being factually supported could be misleading to potential clients.
Accordingly, a lawyer may not advertise that the lawyer is the “Best,” “Most Experienced,” or
“Hardest Working.” Similarly, some claims that involve results obtained are not susceptible of
being factually supported and could be misleading to potential clients. Accordingly, a law firm
may not advertise that it will obtain “Big $$$,” “Most Money,” or “We Win Big.”
Bona Fide Professional Ratings
[13] An advertisement may include information regarding bona fide professional
ratings by referring to the rating service and how it has rated the lawyer, provided that the
advertisement contains the “past results” disclaimer as required under paragraphs (d) and (e).
However, a rating is not “bona fide” unless it is unbiased and nondiscriminatory. Thus, it must
evaluate lawyers based on objective criteria or legitimate peer review in a manner unbiased by
the rating service’s economic interests (such as payment to the rating service by the rated lawyer)
and not subject to improper influence by lawyers who are being evaluated. Further, the rating
service must fairly consider all lawyers within the pool of those who are purported to be covered.
For example, a rating service that purports to evaluate all lawyers practicing in a particular
geographic area or in a particular area of practice or of a particular age must apply its criteria to
all lawyers within that geographic area, practice area, or age group.
Meta-Tags
[14] Meta-tags are hidden computer software codes that direct certain Internet search
engines to the web site of a lawyer or law firm. For example, if a lawyer places the meta-tag
“NY personal injury specialist” on the lawyer’s web site, then a person who enters the search
term “personal injury specialist” into a search engine will be directed to that lawyer’s web page.
That particular meta-tag is prohibited because Rule 7.4(a) generally prohibits the use of the word
“specialist.” However, a lawyer may use an advertisement employing meta-tags or other hidden
computer codes that, if displayed, would not violate a Rule.
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Advertisements Referring to Fees and Advances
[15] All advertisements that contain information about the fees or expenses charged by
the lawyer or law firm, including advertisements indicating that in the absence of a recovery no
fee will be charged, must comply with the provisions of section 488(3) of the Judiciary Law.
However, a lawyer or law firm that offers any of the fee and expense arrangements permitted by
section 488(3) must not, either directly or in any advertisement, state or imply that the lawyer’s
or law firm’s ability to advance or pay costs and expenses of litigation is unique or extraordinary
when that is not the case. For example, if an advertisement promises that the lawyer or law firm
will advance the costs and expenses of litigation contingent on the outcome of the matter, or
promises that the lawyer or law firm will pay the costs and expenses of litigation for indigent
clients, then the advertisement must not say that such arrangements are “unique in the area,”
“unlike other firms,” available “only at our firm,” “extraordinary,” or words to that effect, unless
that is actually the case. However, if the lawyer or law firm can objectively demonstrate that this
arrangement is unique or extraordinary, then the lawyer or law firm may make such a claim in
the advertisement.
Retention of Copies; Filing of Copies; Designation of Principal Office
[16] Where these Rules require that a lawyer retain a copy of an advertisement or file a
copy of a solicitation or other information, that obligation may be satisfied by any of the
following: original records, photocopies, microfilm, optical imaging, and any other medium that
preserves an image of the document that cannot be altered without detection.
[17] A law firm that has no office it considers its principal office may comply with
paragraph (h) by listing one or more offices where a substantial amount of the law firm’s work is
performed.
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RULE 7.2:
PAYMENT FOR REFERRALS
(a)
A lawyer shall not compensate or give anything of value to a person or
organization to recommend or obtain employment by a client, or as a reward for having
made a recommendation resulting in employment by a client, except that:
(1)
a lawyer or law firm may refer clients to a nonlegal professional or
nonlegal professional service firm pursuant to a contractual relationship with such
nonlegal professional or nonlegal professional service firm to provide legal and
other professional services on a systematic and continuing basis as permitted by
Rule 5.8, provided however that such referral shall not otherwise include any
monetary or other tangible consideration or reward for such, or the sharing of legal
fees; and
(2)
a lawyer may pay the usual and reasonable fees or dues charged by a
qualified legal assistance organization or referral fees to another lawyer as
permitted by Rule 1.5(g).
(b)
A lawyer or the lawyer’s partner or associate or any other affiliated lawyer
may be recommended, employed or paid by, or may cooperate with one of the following
offices or organizations that promote the use of the lawyer’s services or those of a partner
or associate or any other affiliated lawyer, or request one of the following offices or
organizations to recommend or promote the use of the lawyer’s services or those of the
lawyer’s partner or associate, or any other affiliated lawyer as a private practitioner, if
there is no interference with the exercise of independent professional judgment on behalf of
the client:
(1)

a legal aid office or public defender office:
(i)

operated or sponsored by a duly accredited law school;

(ii)
operated or sponsored by a bona fide, non-profit community
organization;

(2)

(iii)

operated or sponsored by a governmental agency; or

(iv)

operated, sponsored, or approved by a bar association;

a military legal assistance office;

(3)
a lawyer referral service operated, sponsored or approved by a bar
association or authorized by law or court rule; or
(4)
any bona fide organization that recommends, furnishes or pays for
legal services to its members or beneficiaries provided the following conditions are
satisfied:
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(i)
Neither the lawyer, nor the lawyer’s partner, nor associate, nor
any other affiliated lawyer nor any nonlawyer, shall have initiated or
promoted such organization for the primary purpose of providing financial
or other benefit to such lawyer, partner, associate or affiliated lawyer;
(ii)
Such organization is not operated for the purpose of procuring
legal work or financial benefit for any lawyer as a private practitioner
outside of the legal services program of the organization;
(iii)
The member or beneficiary to whom the legal services are
furnished, and not such organization, is recognized as the client of the lawyer
in the matter;
(iv)
The legal service plan of such organization provides
appropriate relief for any member or beneficiary who asserts a claim that
representation by counsel furnished, selected or approved by the
organization for the particular matter involved would be unethical, improper
or inadequate under the circumstances of the matter involved; and the plan
provides an appropriate procedure for seeking such relief;
(v)
The lawyer does not know or have cause to know that such
organization is in violation of applicable laws, rules of court or other legal
requirements that govern its legal service operations; and
(vi)
Such organization has filed with the appropriate disciplinary
authority, to the extent required by such authority, at least annually a report
with respect to its legal service plan, if any, showing its terms, its schedule of
benefits, its subscription charges, agreements with counsel and financial
results of its legal service activities or, if it has failed to do so, the lawyer does
not know or have cause to know of such failure.
Comment
Paying Others to Recommend a Lawyer
[1]
Lawyers are not permitted to pay others for channeling professional work.
Paragraph (a), however, does not prohibit a lawyer from paying for advertising and
communications permitted by these Rules, including the costs of print directory listings, online
directory listings, newspaper ads, television and radio airtime, domain name registrations,
sponsorship fees, banner ads and group advertising. A lawyer may also compensate employees,
agents and vendors who are engaged to provide marketing or client development services, such
as publicists, public-relations personnel, marketing personnel and web site designers. See Rule
5.3 for the duties of lawyers and law firms with respect to the conduct of nonlawyers who
prepare marketing materials for them.
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[2]
A lawyer may pay the usual charges of a qualified legal assistance organization.
A lawyer so participating should make certain that the relationship with a qualified legal
assistance organization in no way interferes with independent professional representation of the
interests of the individual client. A lawyer should avoid situations in which officials of the
organization who are not lawyers attempt to direct lawyers concerning the manner in which legal
services are performed for individual members and should also avoid situations in which
considerations of economy are given undue weight in determining the lawyers employed by an
organization or the legal services to be performed for the member or beneficiary, rather than
competence and quality of service.
[3]
A lawyer who accepts assignments or referrals from a qualified legal assistance
organization must act reasonably to ensure that the activities of the plan or service are
compatible with the lawyer’s professional obligations. See Rule 5.3. The lawyer must ensure
that the organization’s communications with prospective clients are in conformity with these
Rules. Thus, advertising must not be false or misleading, as would be the case if the
communications of a qualified legal assistance organization would mislead prospective clients to
think that it was a lawyer referral service sponsored by a state agency or bar association. Nor
could the lawyer allow in-person, telephonic or real-time interactive electronic contacts that
would violate Rule 7.3.
[4]
A lawyer also may agree to refer clients to another lawyer or a nonlawyer in
return for the undertaking of that person to refer clients or customers to the lawyer. Such
reciprocal referral arrangements must not interfere with the lawyer’s professional judgment as to
making referrals or as to providing substantive legal services. See Rules 2.1, 5.4(c). Except as
provided in Rule 1.5(e), a lawyer who receives referrals from a lawyer or nonlawyer must not
pay anything solely for the referral, but the lawyer does not violate paragraph (a) by agreeing to
refer clients to the other lawyer or nonlawyer so long as the reciprocal referral agreement is not
exclusive and the client is informed of the referral agreement. A lawyer may enter into such an
arrangement only if it is nonexclusive on both sides, so that both the lawyer and the nonlawyer
are free to refer clients to others if that is in the best interest of those clients. Conflicts of interest
created by such arrangements are governed by Rule 1.7. A lawyer’s interest in receiving a
steady stream of referrals from a particular source must not undermine the lawyer’s professional
judgment on behalf of clients. Reciprocal referral agreements should not be of indefinite
duration and should be reviewed periodically to determine whether they comply with these
Rules. This Rule does not restrict referrals or divisions of revenues or net income among
lawyers within firms comprising multiple entities.
[5]
Campaign contributions by lawyers to government officials or candidates for
public office who are, or may be, in a position to influence the award of a legal engagement may
threaten governmental integrity by subjecting the recipient to a conflict of interest.
Correspondingly, when a lawyer makes a significant contribution to a public official or an
election campaign for a candidate for public office and is later engaged by the official to perform
legal services for the official’s agency, it may appear that the official has been improperly
influenced in selecting the lawyer, whether or not this is so. This appearance of influence
reflects poorly on the integrity of the legal profession and government as a whole. For these
reasons, just as the Code prohibits a lawyer from compensating or giving anything of value to a
person or organization to recommend or obtain employment by a client, the Code prohibits a
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lawyer from making or soliciting a political contribution to any candidate for government office,
government official, political campaign committee or political party, if a disinterested person
would conclude that the contribution is being made or solicited for the purpose of obtaining or
being considered eligible to obtain a government legal engagement. This would be true even in
the absence of an understanding between the lawyer and any government official or candidate
that special consideration will be given in return for the political contribution or solicitation.
[6]
In determining whether a disinterested person would conclude that a contribution
to a candidate for government office, government official, political campaign committee or
political party is or has been made for the purpose of obtaining or being considered eligible to
obtain a government legal engagement, the factors to be considered include (a) whether legal
work awarded to the contributor or solicitor, if any, was awarded pursuant to a process that was
insulated from political influence, such as a “Request for Proposal” process, (b) the amount of
the contribution or the contributions resulting from a solicitation, (c) whether the contributor or
any law firm with which the lawyer is associated has sought or plans to seek government legal
work from the official or candidate, (d) whether the contribution or solicitation was made
because of an existing personal, family or non-client professional relationship with the
government official or candidate, (e) whether prior to the contribution or solicitation in question,
the contributor or solicitor had made comparable contributions or had engaged in comparable
solicitations on behalf of governmental officials or candidates for public office for which the
lawyer or any law firm with which the lawyer is associated did not perform or seek to perform
legal work, (f) whether the contributor has made a contribution to the government official’s or
candidate’s opponent(s) during the same campaign period and, if so, the amounts thereof, and (g)
whether the contributor is eligible to vote in the jurisdiction of the governmental official or
candidate, and if not, whether other factors indicate that the contribution or solicitation was
nonetheless made to further a genuinely held political, social or economic belief or interest rather
than to obtain a legal engagement.
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RULE 7.3:
SOLICITATION AND RECOMMENDATION OF PROFESSIONAL EMPLOYMENT
(a)

A lawyer shall not engage in solicitation:

(1)
by in-person or telephone contact, or by real-time or interactive
computer-accessed communication unless the recipient is a close friend, relative,
former client or existing client; or
(2)

by any form of communication if:

(i)
the communication or contact violates Rule 4.5, Rule 7.1(a), or
paragraph (e) of this Rule;
(ii)
the recipient has made known to the lawyer a desire not to be
solicited by the lawyer;
(iii)

the solicitation involves coercion, duress or harassment;

(iv)
the lawyer knows or reasonably should know that the age or
the physical, emotional or mental state of the recipient makes it unlikely that
the recipient will be able to exercise reasonable judgment in retaining a
lawyer; or
(v)
the lawyer intends or expects, but does not disclose, that the
legal services necessary to handle the matter competently will be performed
primarily by another lawyer who is not affiliated with the soliciting lawyer as
a partner, associate or of counsel.
(b)
For purposes of this Rule, “solicitation” means any advertisement initiated
by or on behalf of a lawyer or law firm that is directed to, or targeted at, a specific
recipient or group of recipients, or their family members or legal representatives, the
primary purpose of which is the retention of the lawyer or law firm, and a significant
motive for which is pecuniary gain. It does not include a proposal or other writing
prepared and delivered in response to a specific request of a prospective client.
(c)
A solicitation directed to a recipient in this State shall be subject to the
following provisions:
(1)
A copy of the solicitation shall at the time of its dissemination be filed
with the attorney disciplinary committee of the judicial district or judicial
department wherein the lawyer or law firm maintains its principal office. Where no
such office is maintained, the filing shall be made in the judicial department where
the solicitation is targeted. A filing shall consist of:
(i)

a copy of the solicitation;
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(ii)
a transcript of the audio portion of any radio or television
solicitation; and
(iii) if the solicitation is in a language other than English, an
accurate English-language translation.
(2)

Such solicitation shall contain no reference to the fact of filing.

(3)
If a solicitation is directed to a predetermined recipient, a list
containing the names and addresses of all recipients shall be retained by the lawyer
or law firm for a period of not less than three years following the last date of its
dissemination.
(4)
inspection.
(5)

Solicitations filed pursuant to this subdivision shall be open to public

The provisions of this paragraph shall not apply to:

(i)
a solicitation directed or disseminated to a close friend,
relative, or former or existing client;
(ii)
a web site maintained by the lawyer or law firm, unless the
web site is designed for and directed to or targeted at a prospective client
affected by an identifiable actual event or occurrence or by an identifiable
prospective defendant; or
(iii)
professional cards or other announcements the distribution of
which is authorized by Rule 7.5(a).
(d)
A written solicitation shall not be sent by a method that requires the
recipient to travel to a location other than that at which the recipient ordinarily receives
business or personal mail or that requires a signature on the part of the recipient.
(e)
No solicitation relating to a specific incident involving potential claims for
personal injury or wrongful death shall be disseminated before the 30th day after the date
of the incident, unless a filing must be made within 30 days of the incident as a legal
prerequisite to the particular claim, in which case no unsolicited communication shall be
made before the 15th day after the date of the incident.
(f)
Any solicitation made in writing or by computer-accessed communication
and directed to a pre-determined recipient, if prompted by a specific occurrence involving
or affecting a recipient, shall disclose how the lawyer obtained the identity of the recipient
and learned of the recipient’s potential legal need.
(g)
If a retainer agreement is provided with any solicitation, the top of each page
shall be marked “SAMPLE” in red ink in a type size equal to the largest type size used in
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the agreement and the words “DO NOT SIGN” shall appear on the client signature line.
(h)
Any solicitation covered by this section shall include the name, principal law
office address and telephone number of the lawyer or law firm whose services are being
offered.
(i)
The provisions of this Rule shall apply to a lawyer or members of a law firm
not admitted to practice in this State who shall solicit retention by residents of this State.
Comment
Solicitation
[1]
In addition to seeking clients through general advertising (either by public
communications in the media or by private communications to potential clients who are neither
current clients nor other lawyers), many lawyers attempt to attract clients through a specialized
category of advertising called “solicitation.” Not all advertisements are solicitations within the
meaning of this Rule. All solicitations, however, are advertisements with certain additional
characteristics. By definition, a communication that is not an advertisement is not a solicitation.
Solicitations are subject to all of the Rules governing advertising and are also subject to
additional Rules, including filing a copy of the solicitation with the appropriate attorney
disciplinary authority (including a transcript of the audio portion of any radio or television
solicitation and, if the solicitation is in a language other than English, an accurate English
language translation). These and other additional requirements will facilitate oversight by
disciplinary authorities.
[2]
A “solicitation” means any advertisement: (i) that is initiated by a lawyer or law
firm (as opposed to a communication made in response to an inquiry initiated by a potential
client), (ii) with a primary purpose of persuading recipients to retain the lawyer or law firm (as
opposed to providing educational information about the law, see Rule 7.1, Comment [7]), (iii)
that has as a significant motive for the lawyer to make money (as opposed to a public-interest
lawyer offering pro bono services), and (iv) that is directed to or targeted at a specific recipient
or group of recipients, or their family members or legal representatives. Any advertisement that
meets all four of these criteria is a solicitation, and is governed not only by the Rules that govern
all advertisements but also by special Rules governing solicitation.
Directed or Targeted
[3]
An advertisement may be considered to be directed to or targeted at a specific
recipient or recipients in two different ways. First, an advertisement is considered “directed to or
targeted at” a specific recipient or recipients if it is made by in-person or telephone contact or by
real-time or interactive computer-accessed communication or if it is addressed so that it will be
delivered to the specific recipient or recipients or their families or agents (as with letters, emails,
express packages). Advertisements made by in-person or telephone contact or by real-time or
interactive computer-accessed communication are prohibited unless the recipient is a close
friend, relative, former client or current client. Advertisements addressed so that they will be
delivered to the specific recipient or recipients or their families or agents (as with letters, emails,
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express packages) are subject to various additional rules governing solicitation (including filing
and public inspection) because otherwise they would not be readily subject to disciplinary
oversight and review. Second, an advertisement in public media such as newspapers, television,
billboards, web sites or the like is a solicitation if it makes reference to a specific person or group
of people whose legal needs arise out of a specific incident to which the advertisement explicitly
refers. The term “specific incident” is explained in Comment [5].
[4]
Unless it falls within Comment [3], an advertisement in public media such as
newspapers, television, billboards, web sites or the like is presumed not to be directed to or
targeted at a specific recipient or recipients. For example, an advertisement in a public medium
is not directed to or targeted at “a specific recipient or group of recipients” simply because it is
intended to attract potential clients with needs in a specified area of law. Thus, a lawyer could
advertise in the local newspaper that the lawyer is available to assist homeowners in reducing
property tax assessments. Likewise, an advertisement by a patent lawyer is not directed or
targeted within the meaning of the definition solely because the magazine is geared toward
inventors. Similarly, a lawyer could advertise on television or in a newspaper or web site to the
general public that the lawyer practices in the area of personal injury or Workers’ Compensation
law. The fact that some recipients of such advertisements might actually be in need of specific
legal services at the time of the communication does not transform such advertisements into
solicitations.
Solicitations Relating To a Specific Incident Involving Potential Claims for Personal Injury
or Wrongful Death
[5]
Solicitations relating to a specific incident involving potential claims for personal
injury or wrongful death are subject to a further restriction, in that they may not be disseminated
until 30 days (or in some cases 15 days) after the date of the incident. This restriction applies
even where the recipient is a close friend, relative, or former client, but not where the recipient is
a current client. A “specific incident” is a particular identifiable event (or a sequence of related
events occurring at approximately the same time and place) that causes harm to one or more
people. Specific incidents include such events as traffic accidents, plane or train crashes,
explosions, building collapses, and the like.
[6]
A solicitation that is intended to attract potential claims for personal injury or
wrongful death arising from a common cause but at disparate times and places, does not relate to
a specific incident and is not subject to the special 30-day (or 15-day) rule, even though it is
addressed so that it will be delivered to specific recipients or their families or agents (as with
letters, emails, express packages), or is made in a public medium such as newspapers, television,
billboards, web sites or the like and makes reference to a specific person or group of people, see
Comments [3]-[4]. For example, solicitations intended to be of interest only to potential
claimants injured over a period of years by a defective medical device or medication do not
relate to a specific incident and are not subject to the special 30-day (or 15-day) rule.
[7]
An advertisement in the public media that makes no express reference to a
specific incident does not become a solicitation subject to the 30-day (or 15-day) rule solely
because a specific incident has occurred within the last 30 (or 15) days. Thus, a law firm that
advertises on television or in newspapers that it can “help injured people explore their legal
178

rights” is not violating the 30-day (or 15-day) rule by running or continuing to run its
advertisements even though a mass disaster injured many people within hours or days before the
advertisement appeared. Unless an advertisement in the public media explicitly refers to a
specific incident, it is not a solicitation subject to the 30-day (or 15-day) blackout period.
However, if a lawyer causes an advertisement to be delivered (whether by mail, email, express
service, courier, or any other form of direct delivery) to a specific recipient (i) with knowledge
that the addressee is either a person killed or injured in a specific incident or that person’s family
member or agent, and (ii) with the intent to communicate with that person because of that
knowledge, then the advertisement is a solicitation subject to the 30-day (or 15-day) rule even if
it makes no reference to a specific incident and even if it is part of a mass mailing.
Extraterritorial Application of Solicitation Rules
[8]
All of the special solicitation rules, including the special 30-day (or 15-day) rule,
apply to solicitations directed to recipients in New York State, whether made by a lawyer
admitted in New York State or a lawyer admitted in any another jurisdiction. Solicitations by a
lawyer admitted in New York State directed to or targeted at a recipient or recipients outside of
New York State are not subject to the filing and related requirements set out in Rule 7.3(c).
Whether such solicitations are subject to the special 30-day (or 15-day) rule depends on the
application of Rule 8.5.
In-Person, Telephone and Real-Time or Interactive Computer-Accessed Communication
[9]
Paragraph (a) generally prohibits in-person solicitation, which has historically
been disfavored by the bar because it poses serious dangers to potential clients. For example, inperson solicitation poses the risk that a lawyer, who is trained in the arts of advocacy and
persuasion, may pressure a potential client to hire the lawyer without adequate consideration.
These same risks are present in telephone contact or by real-time or interactive computeraccessed communication and are regulated in the same manner. The prohibitions on in-person or
telephone contact and by real-time or interactive computer-accessed communication do not apply
if the recipient is a close friend, relative, former or current client. Communications with these
individuals do not pose the same dangers as solicitations to others. However, when the special
30-day (or 15-day) rule applies, it does so even where the recipient is a close friend, relative, or
former client. Ordinary email and web sites are not considered to be real-time or interactive
communication. Similarly, automated pop-up advertisements on a web site that are not a live
response are not considered to be real-time or interactive communication. Instant messaging,
chat rooms, and other similar types of conversational computer-accessed communication are
considered to be real-time or interactive communication.
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RULE 7.4:
IDENTIFICATION OF PRACTICE AND SPECIALTY
(a)
A lawyer or law firm may publicly identify one or more areas of law in which
the lawyer or the law firm practices, or may state that the practice of the lawyer or law
firm is limited to one or more areas of law, provided that the lawyer or law firm shall not
state that the lawyer or law firm is a specialist or specializes in a particular field of law,
except as provided in Rule 7.4(c).
(b)
A lawyer admitted to engage in patent practice before the United States
Patent and Trademark Office may use the designation “Patent Attorney” or a substantially
similar designation.
(c)
A lawyer may state that the lawyer has been recognized or certified as a
specialist only as follows:
(1)
A lawyer who is certified as a specialist in a particular area of law or
law practice by a private organization approved for that purpose by the American
Bar Association may state the fact of certification if, in conjunction therewith, the
certifying organization is identified and the following statement is prominently
made: “The [name of the private certifying organization] is not affiliated with any
governmental authority. Certification is not a requirement for the practice of law in
the State of New York and does not necessarily indicate greater competence than
other attorneys experienced in this field of law;”
(2)
A lawyer who is certified as a specialist in a particular area of law or
law practice by the authority having jurisdiction over specialization under the laws
of another state or territory may state the fact of certification if, in conjunction
therewith, the certifying state or territory is identified and the following statement is
prominently made: “Certification granted by the [identify state or territory] is not
recognized by any governmental authority within the State of New York.
Certification is not a requirement for the practice of law in the State of New York
and does not necessarily indicate greater competence than other attorneys
experienced in this field of law.”
Comment
[1]
Paragraph (a) permits a lawyer to indicate areas of practice in which the lawyer
practices, or that his or her practice is limited to those areas.
[2]
Paragraph (b) recognizes the long-established policy of the Patent and Trademark
Office for the designation of lawyers practicing before the Office.
[3]
Paragraph (c) permits a lawyer to state that the lawyer specializes or is certified as
a specialist in a field of law if such certification is granted by an organization approved or
accredited by the American Bar Association or by the authority having jurisdiction over
specialization under the laws of another jurisdiction provided that the name of the certifying
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organization or authority must be included in any communication regarding the certification
together with the disclaimer required by paragraph (c).
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RULE 7.5:
PROFESSIONAL NOTICES, LETTERHEADS AND SIGNS
(a)
A lawyer or law firm may use internet web sites, professional cards,
professional announcement cards, office signs, letterheads or similar professional notices or
devices, provided the same do not violate any statute or court rule and are in accordance
with Rule 7.1, including the following:
(1)
a professional card of a lawyer identifying the lawyer by name and as
a lawyer, and giving addresses, telephone numbers, the name of the law firm, and
any information permitted under Rule 7.1(b) or Rule 7.4. A professional card of a
law firm may also give the names of members and associates;
(2)
a professional announcement card stating new or changed
associations or addresses, change of firm name, or similar matters pertaining to the
professional offices of a lawyer or law firm or any nonlegal business conducted by
the lawyer or law firm pursuant to Rule 5.7. It may state biographical data, the
names of members of the firm and associates, and the names and dates of
predecessor firms in a continuing line of succession. It may state the nature of the
legal practice if permitted under Rule 7.4;
(3)
a sign in or near the office and in the building directory identifying
the law office and any nonlegal business conducted by the lawyer or law firm
pursuant to Rule 5.7. The sign may state the nature of the legal practice if
permitted under Rule 7.4; or
(4)
a letterhead identifying the lawyer by name and as a lawyer, and
giving addresses, telephone numbers, the name of the law firm, associates and any
information permitted under Rule 7.1(b) or Rule 7.4. A letterhead of a law firm
may also give the names of members and associates, and names and dates relating to
deceased and retired members. A lawyer or law firm may be designated “Of
Counsel” on a letterhead if there is a continuing relationship with a lawyer or law
firm, other than as a partner or associate. A lawyer or law firm may be designated
as “General Counsel” or by similar professional reference on stationery of a client if
the lawyer or the firm devotes a substantial amount of professional time in the
representation of that client. The letterhead of a law firm may give the names and
dates of predecessor firms in a continuing line of succession.
(b)
A lawyer in private practice shall not practice under a trade name, a name
that is misleading as to the identity of the lawyer or lawyers practicing under such name, or
a firm name containing names other than those of one or more of the lawyers in the firm,
except that the name of a professional corporation shall contain “PC” or such symbols
permitted by law, the name of a limited liability company or partnership shall contain
“LLC,” “LLP” or such symbols permitted by law and, if otherwise lawful, a firm may use
as, or continue to include in its name the name or names of one or more deceased or retired
members of the firm or of a predecessor firm in a continuing line of succession. Such terms
as “legal clinic,” “legal aid,” “legal service office,” “legal assistance office,” “defender
182

office” and the like may be used only by qualified legal assistance organizations, except that
the term “legal clinic” may be used by any lawyer or law firm provided the name of a
participating lawyer or firm is incorporated therein. A lawyer or law firm may not include
the name of a nonlawyer in its firm name, nor may a lawyer or law firm that has a
contractual relationship with a nonlegal professional or nonlegal professional service firm
pursuant to Rule 5.8 to provide legal and other professional services on a systematic and
continuing basis include in its firm name the name of the nonlegal professional service firm
or any individual nonlegal professional affiliated therewith. A lawyer who assumes a
judicial, legislative or public executive or administrative post or office shall not permit the
lawyer’s name to remain in the name of a law firm or to be used in professional notices of
the firm during any significant period in which the lawyer is not actively and regularly
practicing law as a member of the firm and, during such period, other members of the firm
shall not use the lawyer’s name in the firm name or in professional notices of the firm.
(c)
Lawyers shall not hold themselves out as having a partnership with one or
more other lawyers unless they are in fact partners.
(d)
A partnership shall not be formed or continued between or among lawyers
licensed in different jurisdictions unless all enumerations of the members and associates of
the firm on its letterhead and in other permissible listings make clear the jurisdictional
limitations on those members and associates of the firm not licensed to practice in all listed
jurisdictions; however, the same firm name may be used in each jurisdiction.
(e)
A lawyer or law firm may utilize a domain name for an internet web site that
does not include the name of the lawyer or law firm provided:
(1)
all pages of the web site clearly and conspicuously include the actual
name of the lawyer or law firm;
(2)
the lawyer or law firm in no way attempts to engage in the practice of
law using the domain name;
(3)
the domain name does not imply an ability to obtain results in a
matter; and
(4)

the domain name does not otherwise violate these Rules.

(f)
A lawyer or law firm may utilize a telephone number which contains a
domain name, nickname, moniker or motto that does not otherwise violate these Rules.
Comment
Professional Status
[1]
In order to avoid the possibility of misleading persons with whom a lawyer deals,
a lawyer should be scrupulous in the representation of professional status. Lawyers should not
hold themselves out as being partners or associates of a law firm if that is not the fact, and thus
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lawyers should not hold themselves out as being a partners or associates if they only share
offices.
Trade Names and Domain Names
[2]
A lawyer may not practice under a trade name. Many law firms have created
Internet web sites to provide information about their firms. A web site is reached through an
Internet address, commonly called a “domain name.” As long as a law firm’s name complies
with other Rules, it is always proper for a law firm to use its own name or its initials or some
abbreviation or variation of its own name as its domain name. For example, the law firm of Able
and Baker may use the domain name www.ableandbaker.com, or www.ab.com, or
www.able.com, or www.ablelaw.com. However, to make domain names easier for clients and
potential clients to remember and to locate, some law firms may prefer to use terms other than
the law firm’s name. If Able and Baker practices real estate law, for instance, it may prefer a
descriptive domain name such as www.realestatelaw.com or www.ablerealestatelaw.com or a
colloquial domain name such as www.dirtlawyers.com. Accordingly, a law firm may utilize a
domain name for an Internet web site that does not include the name of the law firm, provided
the domain name meets four conditions: First, all pages of the web site created by the law firm
must clearly and conspicuously include the actual name of the law firm. Second, the law firm
must in no way attempt to engage in the practice of law using the domain name. This restriction
is parallel to the general prohibition against the use of trade names. For example, if Able and
Baker uses the domain name www.realestatelaw.com, the firm may not advertise that people
buying or selling homes should “contact www.realestatelaw.com” unless the firm also clearly
and conspicuously includes the name of the law firm in the advertisement. Third, the domain
name must not imply an ability to obtain results in a matter. For example, a personal injury firm
could not use the domain name www.win-your-case.com or www.settle-for-more.com because
such names imply that the law firm can obtain favorable results in every matter regardless of the
particular facts and circumstances. Fourth, the domain name must not otherwise violate a Rule.
If a domain name meets the three criteria listed here but violates another Rule, then the domain
name is improper under this Rule as well. For example, if Able and Baker are each solo
practitioners who are not partners, they may not jointly establish a web site with the domain
name www.ableandbaker.com because the lawyers would be holding themselves out as having a
partnership when they are in fact not partners.
Telephone Numbers
[3]
Many lawyers and law firms use telephone numbers that spell words, because
such telephone numbers are generally easier to remember than strings of numbers. As with
domain names, lawyers and law firms may always properly use their own names, initials, or
combinations of names, initials, numbers, and legal words as telephone numbers. For example,
the law firm of Red & Blue may properly use phone numbers such as RED-BLUE, 4-REDLAW, or RB-LEGAL.
[4]
Some lawyers and firms may instead (or in addition) wish to use telephone
numbers that contain a domain name, nickname, moniker, or motto. A lawyer or law firm may
use such telephone numbers as long as they do not violate any Rules, including those governing
domain names. For example, a personal injury law firm may use the numbers 1-800184

ACCIDENT, 1-800-HURT-BAD, or 1-800-INJURY-LAW, but may not use the numbers 1-800WINNERS, 1-800-2WIN-BIG, or 1-800-GET-CASH. (Phone numbers with more letters than
the number of digits in a phone number are acceptable as long as the words do not violate a
Rule.) See Rule 7.1, Comment [12].
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RULE 8.1:
CANDOR IN THE BAR ADMISSION PROCESS
(a)
A lawyer shall be subject to discipline if, in connection with the lawyer’s own
application for admission to the bar previously filed in this state or in any other
jurisdiction, or in connection with the application of another person for admission to the
bar, the lawyer knowingly:
(1)

has made or failed to correct a false statement of material fact; or

(2)
has failed to disclose a material fact requested in connection with a
lawful demand for information from an admissions authority.
Comment
[1]
If a person makes a material false statement in connection with an application for
admission, it may be the basis for subsequent disciplinary action if the person is admitted and in
any event may be relevant in a subsequent admission application. The duty imposed by this Rule
applies to a lawyer’s own admission as well as that of another.
[2]
This Rule is subject to the provisions of the Fifth Amendment to the United States
Constitution and corresponding provisions of state constitutions. A person relying on such a
provision in response to a question, however, should do so openly and not use the right of
nondisclosure as a justification for failure to comply with this Rule.
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RULE 8.2:
JUDICIAL OFFICERS AND CANDIDATES
(a)
A lawyer shall not knowingly make a false statement of fact concerning the
qualifications, conduct or integrity of a judge or other adjudicatory officer or of a
candidate for election or appointment to judicial office.
(b)
A lawyer who is a candidate for judicial office shall comply with the
applicable provisions of Part 100 of the Rules of the Chief Administrator of the Courts.
Comment
[1]
Assessments by lawyers are relied on in evaluating the professional or personal
fitness of persons being considered for election or appointment to judicial office. Expressing
honest and candid opinions on such matters contributes to improving the administration of
justice. False statements of fact by a lawyer can unfairly undermine public confidence in the
administration of justice.
[2]
When a lawyer seeks judicial office, the lawyer may engage in constitutionally
protected speech, but is bound by valid limitations on speech and political activity.
[3]
To maintain the fair and independent administration of justice, lawyers are
encouraged to continue traditional efforts to defend judges and courts unjustly criticized.
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RULE 8.3:
REPORTING PROFESSIONAL MISCONDUCT
(a)
A lawyer who knows that another lawyer has committed a violation of the
Rules of Professional Conduct that raises a substantial question as to that lawyer’s honesty,
trustworthiness or fitness as a lawyer shall report such knowledge to a tribunal or other
authority empowered to investigate or act upon such violation.
(b)
A lawyer who possesses knowledge or evidence concerning another lawyer or
a judge shall not fail to respond to a lawful demand for information from a tribunal or
other authority empowered to investigate or act upon such conduct.
(c)

This Rule does not require disclosure of:
(1)

information otherwise protected by Rule 1.6; or

(2)
information gained by a lawyer or judge while participating in a bona
fide lawyer assistance program.
Comment
[1]
Self-regulation of the legal profession requires that members of the profession
initiate disciplinary investigation when they know of a violation of the Rules of Professional
Conduct. Lawyers have a similar obligation to cooperate with authorities empowered to
investigate judicial misconduct. An apparently isolated violation may indicate a pattern of
misconduct that only a disciplinary investigation can uncover. Reporting a violation is especially
important where the victim is unlikely to discover the offense.
[2]
A report about misconduct is not required where it would result in violation of
Rule 1.6. However, a lawyer should encourage a client to consent to disclosure where
prosecution would not substantially prejudice the client’s interests.
[3]
If a lawyer were obliged to report every violation of the Rules, the failure to
report any violation would itself be a professional offense. Such a requirement existed in many
jurisdictions, but proved to be unenforceable. This Rule limits the reporting obligation to those
offenses that a self-regulating profession must vigorously endeavor to prevent. A measure of
judgment is therefore required in complying with the provisions of this Rule. The term
“substantial” refers to the seriousness of the possible offense and not the quantum of evidence of
which the lawyer is aware. A report should be made to a tribunal or other authority empowered
to investigate or act upon the violation.
[3A] Paragraph (b) requires a lawyer in certain situations to respond to a lawful
demand for information concerning another lawyer or a judge. This Rule is subject to the
provisions of the Fifth Amendment to the United States Constitution and corresponding
provisions of state law. A person relying on such a provision in response to a question, however,
should do so openly and not use the right of nondisclosure as a justification for failure to comply
with this Rule.
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[4]
The duty to report professional misconduct does not apply to a lawyer retained to
represent a lawyer whose professional conduct is in question. Such a situation is governed by
the Rules applicable to the client-lawyer relationship.
[5]
Information about a lawyer’s or judge’s misconduct or fitness may be received by
a lawyer in the course of that lawyer’s participation in a bona fide assistance program for lawyers
or judges. In that circumstance, providing for an exception to the reporting requirements of
paragraphs (a) and (b) encourages lawyers and judges to seek assistance and treatment through
such a program. Without such an exception, lawyers and judges may hesitate to seek assistance
and treatment from these programs, and this may result in additional harm to their professional
careers and additional injury to the welfare of clients and the public.
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RULE 8.4:
MISCONDUCT
A lawyer or law firm shall not:
(a)
violate or attempt to violate the Rules of Professional Conduct, knowingly
assist or induce another to do so, or do so through the acts of another;
(b)
engage in illegal conduct that adversely reflects on the lawyer’s honesty,
trustworthiness or fitness as a lawyer;
(c)

engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(d)

engage in conduct that is prejudicial to the administration of justice;

(e)

state or imply an ability:

(1)
to influence improperly or upon irrelevant grounds any tribunal,
legislative body or public official; or
(2)

to achieve results using means that violate these Rules or other law;

(f)
knowingly assist a judge or judicial officer in conduct that is a violation of
applicable rules of judicial conduct or other law;
(g)
unlawfully discriminate in the practice of law, including in hiring, promoting
or otherwise determining conditions of employment on the basis of age, race, creed, color,
national origin, sex, disability, marital status or sexual orientation. Where there is a
tribunal with jurisdiction to hear a complaint, if timely brought, other than a
Departmental Disciplinary Committee, a complaint based on unlawful discrimination shall
be brought before such tribunal in the first instance. A certified copy of a determination
by such a tribunal, which has become final and enforceable and as to which the right to
judicial or appellate review has been exhausted, finding that the lawyer has engaged in an
unlawful discriminatory practice shall constitute prima facie evidence of professional
misconduct in a disciplinary proceeding; or
(h)
a lawyer.

engage in any other conduct that adversely reflects on the lawyer’s fitness as

Comment
[1]
Lawyers are subject to discipline when they violate or attempt to violate the Rules
of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of
another, as when they request or instruct an agent to do so on their behalf. Paragraph (a),
however, does not prohibit a lawyer from advising a client concerning action the client is legally
entitled to take.
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[2]
Many kinds of illegal conduct reflect adversely on fitness to practice law. Illegal
conduct involving violence, dishonesty, fraud, breach of trust, or serious interference with the
administration of justice is illustrative of conduct that reflects adversely on fitness to practice
law. A pattern of repeated offenses, even ones of minor significance when considered
separately, can indicate indifference to legal obligation.
[3]
The prohibition on conduct prejudicial to the administration of justice is generally
invoked to punish conduct, whether or not it violates another ethics rule, that results in
substantial harm to the justice system comparable to those caused by obstruction of justice, such
as advising a client to testify falsely, paying a witness to be unavailable, altering documents,
repeatedly disrupting a proceeding, or failing to cooperate in an attorney disciplinary
investigation or proceeding. The assertion of the lawyer’s constitutional rights consistent with
Rule 8.1, Comment [2] does not constitute failure to cooperate. The conduct must be seriously
inconsistent with a lawyer’s responsibility as an officer of the court.
[4]
A lawyer may refuse to comply with an obligation imposed by law if such refusal
is based upon a reasonable good-faith belief that no valid obligation exists because, for example,
the law is unconstitutional, conflicts with other legal or professional obligations, or is otherwise
invalid. As set forth in Rule 3.4(c), a lawyer may not disregard a specific ruling or standing rule
of a tribunal, but can take appropriate steps to test the validity of such a rule or ruling.
[4A] A lawyer harms the integrity of the law and the legal profession when the lawyer
states or implies an ability to influence improperly any officer or agency of the executive,
legislative or judicial branches of government.
[5]
Lawyers holding public office assume legal responsibilities going beyond those of
other citizens. A lawyer’s abuse of public office can suggest an inability to fulfill the
professional role of lawyers. The same is true of abuse of positions of private trust such as
trustee, executor, administrator, guardian, agent and officer, director or manager of a corporation
or other organization.
[5A] Unlawful discrimination in the practice of law on the basis of age, race, creed,
color, national origin, sex, disability, marital status, or sexual orientation is governed by
paragraph (g).
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RULE 8.5:
DISCIPLINARY AUTHORITY AND CHOICE OF LAW
(a)
A lawyer admitted to practice in this state is subject to the disciplinary
authority of this state, regardless of where the lawyer’s conduct occurs. A lawyer may be
subject to the disciplinary authority of both this state and another jurisdiction where the
lawyer is admitted for the same conduct.
(b)
In any exercise of the disciplinary authority of this state, the rules of
professional conduct to be applied shall be as follows:
(1)
For conduct in connection with a proceeding in a court before which a
lawyer has been admitted to practice (either generally or for purposes of that
proceeding), the rules to be applied shall be the rules of the jurisdiction in which the
court sits, unless the rules of the court provide otherwise; and
(2)

For any other conduct:

(i)
If the lawyer is licensed to practice only in this state, the rules
to be applied shall be the rules of this state, and
(ii)
If the lawyer is licensed to practice in this state and another
jurisdiction, the rules to be applied shall be the rules of the admitting
jurisdiction in which the lawyer principally practices; provided, however,
that if particular conduct clearly has its predominant effect in another
jurisdiction in which the lawyer is licensed to practice, the rules of that
jurisdiction shall be applied to that conduct.
Comment
Disciplinary Authority
[1]
It is longstanding law that the conduct of a lawyer admitted to practice in this
state is subject to the disciplinary authority of this state, regardless of where the conduct occurs.
Choice of Law
[2]
A lawyer may be potentially subject to more than one set of rules of professional
conduct, imposing different obligations. The lawyer may be licensed to practice in more than
one jurisdiction with differing rules, or may be admitted to practice before a particular court with
rules that differ from those of the jurisdiction or jurisdictions in which the lawyer is licensed to
practice. Additionally, the lawyer’s conduct may involve significant contacts with more than
one jurisdiction.
[3]
Paragraph (b) seeks to resolve such potential conflicts. Its premise is that
minimizing conflicts between rules, as well as uncertainty about which rules are applicable, is in
the best interest of clients and the profession (as well as the bodies having authority to regulate
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the profession). Accordingly, it takes the approach of (i) providing that any particular conduct of
a lawyer shall be subject to only one set of rules of professional conduct, and (ii) making the
determination of which set of rules applies to particular conduct as straightforward as possible,
consistent with recognition of appropriate regulatory interests of relevant jurisdictions.
[4]
Paragraph (b)(1) provides that as to a lawyer’s conduct relating to a proceeding
pending before a court before which the lawyer is admitted to practice either generally or for
purposes of that proceeding, the lawyer shall be subject only to the rules of the jurisdiction in
which the court sits unless the rules of the court, including its choice-of-law rules, provide
otherwise. As to all other conduct, paragraph (b)(2) provides that a lawyer shall be subject to the
rules of the admitting jurisdiction in which the lawyer principally practices or, if the predominant
effect of the conduct clearly is in another jurisdiction in which the lawyer is licensed to practice,
the rules of that jurisdiction shall be applied to the conduct. In the case of conduct in
anticipation of a proceeding that is likely to be before a court, the predominant effect of such
conduct could be where the lawyer principally practices, where the conduct occurred, where the
court in which the proceeding is ultimately brought sits, or in another jurisdiction.
[5]
When a lawyer is licensed to practice in New York and another jurisdiction and
the lawyer’s conduct involves significant contacts with more than one jurisdiction, it may not be
clear whether the predominant effect of the lawyer’s conduct will occur in an admitting
jurisdiction other than the one in which the lawyer principally practices. For conduct governed
by paragraph (b)(2), as long as the lawyer’s conduct conforms to the rules of the jurisdiction in
which the lawyer principally practices, the lawyer should not be subject to discipline unless the
predominant effect of the lawyer’s conduct will clearly occur in another admitting jurisdiction.
[6]
If two admitting jurisdictions were to proceed against a lawyer for the same
conduct, they should, applying this Rule, identify the same governing ethics rules. They should
take all appropriate steps to see that they do apply the same rule to the same conduct, and in all
events should avoid proceeding against a lawyer on the basis of two inconsistent rules.
[7]
The choice-of-law provision applies to lawyers engaged in transnational practice,
unless international law, treaties or other agreements between or among competent regulatory
authorities in the affected jurisdictions provide otherwise.
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INDEX
A
Acceptance of Employment. See Employment, acceptance of.
Acquiring interest in litigation. See Adverse effect on professional judgment, interests of lawyer.
Address change, notification of, Rule 7.5(a)(2).
Administrative agencies and tribunals.
former employee, rejection of employment by, Rule 1.11(a)(2).
improper influences on, Rule 3.5(a)(1).
non-adjudicative matters, Rule 3.9.
representation of client before, generally, Rule 3.5.
Admission to practice
requirements for, Rule 8.1.
Advancing funds to clients, Rule 1.8(e).
court costs, Rule 1.8(e)(1).
investigation expenses, Rule 1.8(e)(1).
litigation expenses, Rule 1.8(e)(1).
pro bono cases, Rule 1.8(e)(2).
Adversary system, duty of lawyer to, Rule 3.3.
Adverse legal authority, duty to reveal, Rule 3.3(a)(2).
Adverse effect on professional judgment of lawyer
desires of third persons, Rule 1.7.
interests of former clients, Rule 1.9.
interests of lawyer, Rule 1.7.
interests of other clients, Rule 1.7.
law reform activities, Rule 6.4.
organization as client, Rule 1.13.
Advertising,. See also Name, use of.
announcement of change of association, Rule 7.5(a)(2).
announcement of change of firm name, Rule 7.5(a)(2).
announcement of change of office address, Rule 7.5(a)(2).
announcement of establishment of law office, Rule 7.5(a)(2).
announcement of office opening, Rule 7.5(a)(2).
broadcast
approval by lawyer, Rule 7.1(k).
fee information, lawyer bound by, Rule 7.1(l), (m).
retention of recording, Rule 7.1(k).
building directory, Rule 7.5(a)(3).
cards
announcement, professional, Rule 7.5(a)(2).
professional, Rule 7.5(a)(1).
compensation for, Rule 7.2.
deceptive, Rule 7.1(a)(1).
defined, rule 1.0(a).
directories
building,, Rule 7.5(a)(3).
generally, Rule 7.5(a)(3).
false, Rule 7.1(a)(1).
fee information, Rule 7.1(b)(4), (l), (m).
filing
mailing list, retention of, Rule 7.3(c)(3).
public inspection of filing, Rule 7.3(c)(4).
when required Rule 7.3(c)(1),.
information contained in
permissible, Rule 7.1(b).
prohibited, Rule 7.1(c).
jurisdictional limitations of members of firm, required notice of, Rule 7.5(d).
law office, establishment, Rule 7.5(a)(4).
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law office, identification of area of practice, Rule 7.4.
legal assistance organization, Rule 7.2.
legal publications, Rule 7.1.
legal notices, Rule 7.5.
letterheads
of law firm, Rule 7.5(a)(4).
of lawyer, Rule 7.5(a)(4).
limited practice, Rule 7.4.
magazine, Rule 7.1.
misleading, Rule 7.1(a)(1).
name, Rule 7.5(b). See also Name, use of,
newspaper, Rule 7.1.
news story, Rule 7.1.
non-legal services, Rule 7.1(a)(3).
office address change, Rule 7.5.
office building directory, Rule 7.5.
office, identification of, Rule 7.5.
office sign, Rule 7.5.
partnership, Rule 7.5 (a)-(d).
promoting use of lawyer’s services, Rule 7.3. See also Recommendation of professional employment.
publications, Rule 7.1, 7.5.
publicity, Rule 7.1, 7.5.
published, lawyer bound by fee information, Rule 7.1(l), (m).
qualified legal assistance organization, Rule 7.2.
radio, Rule 7.1.
required contents, Rule 7.1.
sign, Rule 7.5.
specialization, Rule 7.4.
television, Rule 7.1.
website, Rule 7.1(g), (k), 7.5(e).
Advice by lawyer to secure legal services
client, former or regular, Rule 7.3.
close friend, Rule 7.3.
employment resulting from, Rule 7.3.
relative, Rule 7.3.
within permissive legal service programs, Rule 7.2.
Advisor, lawyer as, Rule 2.1.
Affiliated lawyer, Rule 7.5(a)(4), (b).
Age discrimination. See Discrimination.
Aiding unauthorized practice of law, Rule 5.5.
Announcement card. See Advertising, cards, announcement.
Appearance of lawyer. See administrative agencies, representation of client before; Courts, representation of client
before; Legislature, representation of clients before; Witness, lawyer acting as.
Applicant for bar admission. See admission to practice.
Arbitrator
former, Rule 1.12.
lawyer acting as, Rule 2.4.
Arbitration, fee disputes, Rule 1.5.
Argument
before jury, Rule 3.3, 3.5.
before legislature, Rule 3.9.
before tribunal, Rule 3.3.
Associates of lawyer
duty to control, Rule 5.1.
responsibility for conduct of, Rule 5.1.
Association of counsel. See also Co-counsel; Division of legal fees.
client’s suggestion of, Rule 1.5.
lawyer’s suggestion of, Rule 1.5.
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Assumed name. See Name, use of, assumed name.
Attempts to exert personal influence on tribunal, Rule 3.3.
Attorney-client privilege. Rule 1.6. See also Confidential information.
Attorney’s lien. See Fee for legal services, collection of.
B
Bank accounts for clients’ funds, Rule 1.15.
Bar applicant. See Admission to practice.
Bar associations
Law reform activities, Rule 6.4
legal service programs, Rule 7.2.
Bank accounts, Rule 1.15.
Bank charges on clients’ accounts, Rule 1.15.
Belief, defined, Rule 1.0(b).
Bequest by client to lawyer, Rule 1.8.
Bias. See Discrimination.
Bookkeeping. See Records.
Bounds of law, Rule 3.3
Bribes. See Gifts to tribunal officer or employee by lawyer.
Broadcast. See Advertising, broadcast.
Building directory. See Advertising, building, directory.
Business card. See Advertising, cards, professional.
C
Calling card. See Advertising, cards, professional.
Candidate. See Political activity.
Card. See Advertising, cards.
Change of office address. See Advertising, announcement of change of office address.
Change of association. See Advertising, announcement of change of association.
Change of firm name. See Advertising, announcement of change of firm name.
Charitable organizations, representation of, Rule 1.13, 6.3.
Class action. See Advice by lawyer to secure legal services, parties to legal action.
Clients. See also Employment; Adverse effect on professional judgment of lawyer; Fee for legal services; Indigent
parties, representation of; Unpopular party, representation of.
appearance as witness for, Rule 3.7.
attorney-client privilege, Rule 1.6.
commingling of funds of, Rule 1.15(a).
confidential information of, Rule 1.6.
counseling, Rule 1.2, 1.4, 1.13, 1.14, 2.1.
diminished capacity of, Rule 1.14.
gifts from, Rule 1.8(c).
intent or motive of, Rule 1.16(b), (c).
property, protection of, Rule 1.15.
right to decide, Rule 1.2.
Co-counsel. See also Association of counsel.
division of fee with, Rule 1.5(g).
inability to work with, Rule 1.16(c)(8).
Commercial publicity. See Advertising, commercial publicity.
Commingling of funds, Rule 1.15(a).
Communications with
client, rule 1.4.
judicial officers, Rule 3.5(a).
jurors, Rule 3.5.
opposing party, Rule 4.2, 4.3.
members of the venire, Rule 3.5.
witnesses,, Rule 3.4(b).
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Compensation for recommendation of employment, prohibition against, Rule 7.2.
Competence, Mental. See Instability, mental or emotional; Mental competence of client, effect on representation.
Competence, professional, Rule 1.1.
Computer-accessed communication, defined, Rule 1.0(c).
Confidential information, Rule 1.0(d), 1.6.
Conflicting interests. See Adverse effect on professional judgment of lawyer.
Consent of client, requirement of
acceptance of employment though interests conflict, Rule 1.7, 1.8.
acceptance of value from third person,, Rule 1.8.
aggregate settlement of claims, Rule 1.8(g).
association of lawyer, Rule 1.5(g).
foregoing legal action, Rule 1.2, 1.16.
informed consent, defined, Rule 1.0(j).
multiple representation, Rule 1.7.
representation when lawyer related to opposing counsel, Rule 1.7.
use of client’s confidential information, Rule 1.6 .
withdrawal from employment, Rule 1.16.
Consent of tribunal to lawyer’s withdrawal, requirement of, Rule 1.16(d).
Contingent fee
propriety of
in civil actions, Rule 1.5(c).
in criminal actions, Rule 1.5(d).
in domestic relations cases, Rule 1.5(d).
requirement of writing, Rule 1.5(c).
Continuing legal education programs, Rule 1.1.
Contract of employment
fee provisions, desirability of writing, Rule 1.5.
restrictive covenant in, Rule 5.6.
Controversy over fee, avoiding, Rule 1.5.
Corporation, lawyer employed by, Rule 1.13.
Corporation, professional legal. See professional legal corporation.
Counsel, designation as
“General Counsel” designation, Rule 7.5(a)(4).
“Of Counsel” designation, .Rule 7.5(a)(4)
Counseling. See Client, counseling.
Courts. See also Consent of tribunal to lawyer’s withdrawal, requirement of; Evidence, conduct regarding; Trial
tactics.
courtesy, known customs of, Rule 1.2.
representation of client before, Rule 3.3, 3.4.
Court rules. See Advertising, court rules.
Criminal conduct
as basis for discipline of lawyer, Rule 8.4.
duty to reveal information as to, Rule 1.6(b), 3.3(b), 8.3.
Criminal prosecution, Rule 3.4, 3.6, 3.8
Criticism of judges and administrative officials, Rule 8.2.
Cross-examination of witness. See Witnesses, communications with.
D
Deceased lawyer
disposition of files on death, Rule 1.15 .
payment to estate of, Rule 5.4.
use of name by law firm, Rule 7.5.
Decision to be made by
client, Rule 1.2.
lawyer, Rule 1.2.
“Defender office”, Rule 7.2.
Defender, public. See Public defender office, working with.
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Defense against accusation by client, privilege to disclose confidential information, Rule 1.6.
Definitions, Rule 1.0.
Delay of litigation, Rule 3.2.
Delegation by lawyer of tasks,, Rule 5.1, 5.3.
Desires of third parties, duty to avoid influence of, Rule 1.8.
Differing interests, Rule 1.0(f), 1.7(a). See also Adverse effect on professional judgment of lawyer.
Diligence, Rule 1.3.
Diminished capacity of client, Rule 1.14.
Directory listing. See Advertising, directories.
Disciplinary procedures, Rule 8.3, 8.4.
Disciplinary sanction, Scope.
Discipline of lawyer, grounds for
advancement of funds to client improper, Rule 1.8.
advertising, improper, Rule 7.1.
associates, failure to exercise reasonable care toward, Rule 5.1.
circumvention of rule of professional conduct, Rule 8.4.
clients’ funds, management of, Rule 1.15.
communication with adverse party, improper, Rule 4.2, 4.3.
communication with jurors, improper, Rule 3.5.
confidential information, disclosure of, Rule 1.6.
conflicting interests, representation of, Rule 1.7, 1.8, 1.9, 1.10, 1.11, 1.12, 1.13.
criminal conduct, Rule 8.4.
differing interests, improper representation of, Rule 1.7.
discrimination, Rule 8.4(g).
disregard of tribunal ruling, Rule 3.4.
division of fee, improper, Rule 1.5(g), 5.4.
employees, failure to exercise reasonable care toward, Rule 5.1, 5.3.
evidence, false or misleading, use of, Rule 3.3.
extra judicial statement, improper, Rule 3.6.
failure to act competently, Rule 1.1.
failure to disclose information concerning another lawyer or judge, Rule 8.3.
failure to disclose information to tribunal, Rule 3.3.
false accusations, Rule 8.2.
false statement in bar application, Rule 8.1.
fees
charging contingent fee in criminal case, Rule 1.5.
charging illegal or excessive, Rule 1.5
failure to return unearned, Rule 1.16.
further application of unqualified bar applicant, Rule 8.1.
guaranty of financial assistance, Rule 1.8(e).
holding out as a specialist, Rule 7.4.
illegal conduct, Rule 8.4.
improper argument before tribunal, Rule 3.3.
institution of criminal charges, Rule 3.4(e).
investigation of jurors, Rule 3.5.
penalties imposed, Scope.
publicity, improper, Rule 3.6, 7.1.
public office, improper use of, Rule 1.12.
recommendation of professional employment, prohibited, Rule 7.2, 7.3.
restrictive covenant, entering prohibited, Rule 5.6.
solicitation of business, Rule 7.3 .
specialization, notice of, Rule 7.4.
suggestion of need of legal services, prohibitions, Rule 7.2, 7.3.
unauthorized practice of law, Rule 5.5.
unauthorized practice of law, aiding laypersons in, Rule 5.5.
violation of rule of professional conduct, Rule 8.4 .
withdrawal, improper, Rule 1.16.
Disclosure of improper conduct
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of another lawyer, Rule 8.3.
of judge, Rule 8.3.
of person within corporation or similar entity, Rule 1.13(c).
toward juror or member of venire, Rule 3.5.
Discrimination
as basis for discipline, Rule 8.4.
tribunal, requirement to bring complaint before, Rule 8.4.
types covered
age, Rule 8.4.
color, Rule 8.4.
creed, Rule 8.4.
disability, Rule 8.4.
marital status, Rule 8.4.
national origin, Rule 8.4.
race, Rule 8.4.
sex, Rule 8.4.
sexual orientation, Rule 8.4.
Discussion of pending litigation with news media. See Trial publicity.
Diverse interests. See Adverse effect on professional judgment of lawyer.
Division of legal fees.
consent of client, when required for, Rule 1.5(g).
joint responsibility for representation, Rule 1.5(g).
reasonableness of total fee, requirement of, Rule 1.5(g).
with estate of deceased lawyer, Rule 5.4.
with laypersons, Rule 5.4.
Document, inadvertent transmission of, Rule 4.4(b).
Domestic relations matter, Rule 1.0(g), 1.5(d), 1.8(j).
E
Education
Continuing legal education programs, Rule 1.1.
of laypersons to recognize legal problems, Rule 7.1.
of laypersons to select lawyers,, Rule 7.1.
Elections. See political activity.
Emotional stability. See Instability, mental or emotional.
Employees of lawyer.
delegation of tasks, Rule 5.1, 5.3.
duty of lawyer to control, Rule 5.1, 5.3.
hiring or promoting. See Discrimination.
supervision of, Rule 5.1, 5.3.
Employment. See also Advice by lawyer to secure legal services; Recommendation of professional employment.
acceptance of
by or on recommendation of legal service organization,, Rule 7.2.
indigent client, on behalf of,, Rule 6.1, 6.5.
instances when improper,, Rule 1.7 – 1.13.
instances when improper for partner or associate, Rule 1.10.
member or beneficiary of legal service program, on behalf of, Rule 6.5, 7.2.
when unable to render competent service, Rule 1.1.
contract of
desirability of, Rule 1.5.
restrictive covenant in, Rule 5.6.
public, retirement from, Rule 1.11, 1.12.
rejection of, Rule 1.1, 1.3, 1.7.
withdrawal from
generally, Rule 1.16.
harm to client, avoidance of, Rule 1.16(c), (e).
mandatory withdrawal, Rule 1.16(b).
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permissive withdrawal, Rule 1.16(c).
refund of unearned fee paid in advance, requirement of, Rule 1.16(e).
tribunal, consent required, Rule 1.16(d).
when arbitrator or mediator, Rule 2.4.
Escrow accounts, Rule 1.15.
Estate of deceased lawyer. See Division of legal fees, with estate of deceased lawyer.
Evaluation, use by third party, Rule 2.3.
Evidence
conduct regarding, Rule 3.3.
false, Rule 3.3(a).
Excessive fee. See Fee for legal services, amount of, excessive.
Ex parte proceeding, Rule 3.3(d).
Expenses of client, advancing or guaranteeing payment of, Rule 1.8(e).
F
Fee for legal services
advertisement of, See Advertising, fee information.
agreement as to, Rule 1.5.
amount of
excessive, Rule 1.5.
reasonableness, desirability of, Rule 1.5.
collection of
avoiding litigation with client, Rule 1.5.
client’s confidential information, use of in collecting or establishing, Rule 1.6(b).
liens, use of, Rule 1.8(i).
missing client, procedure for collection from, Rule 1.15.
contingent fee, Rule 1.5(c).
contract as to, desirability of written, Rule 1.5(b).
court rule, applicability of, Rule 1.5(f).
determination of, factors to consider
ability of lawyer, Rule 1.5(a).
amount involved, Rule 1.5(a).
customary, Rule 1.5(a).
effort required, Rule 1.5(a).
employment, likelihood of preclusion of other, Rule 1.5(a).
experience of lawyer, Rule 1.5(a).
fee customarily charged in locality, Rule 1.5(a).
labor required, Rule 1.5(a).
nature of employment, Rule 1.5(a).
question involved, difficulty and novelty of, Rule 1.5(a).
reputation of lawyer, Rule 1.5(a).
results obtained, Rule 1.5(a).
skill requisite to services, Rule 1.5(a).
time required, Rule 1.5(a).
type of fee, fixed or contingent, Rule 1.5(a).
disputed, Rule 1.5(f).
division of,. Rule 1.5(g)
establishment of fee, use of client’s confidential information, Rule 1.6(b).
excessive fee, Rule 1.5(a).
explanation of, Rule 1.5(b).
illegal fee, prohibition against, Rule 1.5(a).
payment by legal assistance organization, Rule 7.2.
persons able to pay reasonable fee, Rule 1.5.
persons only able to pay a partial fee, Rule 1.5.
persons without means to pay a fee, Rule 1.5.
reasonable fee, rationale against over-charging, Rule 1.5.
refund of unearned portion to client, Rule 1.5, 1.16.
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written statement, when required, Rule 1.5(b).
Fee of lawyer referral service, propriety of paying, Rule 7.2.
Felony. See Discipline of lawyer, grounds for, illegal conduct.
Firm name. See Name, use of, firm name.
Framework of law. See Bounds of law.
Fraud, defined, Rule 1.0(i).
Frivolous position, avoiding, Rule 3.1.
Funds of client, protection of, Rule 1.15.
Future conduct of client, counseling as to. See Clients, counseling.
G
“General counsel” designation, Rule 7.5.
Gift to lawyer by client, Rule 1.8(c).
Gifts to tribunal officer or employee by lawyer, Rule 3.5.
Government lawyer, Rule 1.11, 1.12, 3.8.
Grievance committee. See bar associations, disciplinary authority, assisting.
Group legal service. See Qualified legal assistance organization.
Guaranteeing payment of client’s costs and expenses, Rule 1.8(e).
H
Harassment, duty to avoid litigation involving, Rule 3.1.
Holding out
as limiting practice, Rule 7.4.
as partnership, Rule 7.5.
as specialist, Rule 7.4.
I

Identity of client, duty to reveal, Rule 1.6, 1.17,
Illegal conduct, as cause for discipline, Rule 8.4.
Impartiality of tribunal, aiding in the,, Rule 3.5.
Improper influences
gift or loan to judicial officer, Rule 3.5.
on judgment of lawyer. See Adverse effect on professional judgment of lawyer.
Improvement of legal system, Preamble.
Incompetence, mental. See Instability, mental or emotional; Mental competence of client.
Incompetence, professional. See Competence, professional.
Independent professional judgment, duty to preserve, Rule 5.4.
Indigent parties
liability for costs and expenses, Rule 1.8(e).
provision of legal services to,. Rule 6.1, 6.3
representation of, Rule 6.1, 6.3.
Inquiry from client, duty to respond, Rule 1.3, 1.4.
Instability, mental or emotional, Rule 1.14
Integrity of legal profession, maintaining, Preamble.
Intent of client, as factor in giving advice, Rule 1.2.
Interests of lawyer. See Adverse effect on professional judgment of lawyer, interests of lawyer.
Interests of other client. See Adverse effect on professional judgment of lawyer, interests of other clients.
Interests of third person. See Adverse effect on professional judgment of lawyer, desires of third persons.
Intermediary, prohibition against use of, Rule 4.2, 7.2, 7.3, 8.4(a).
Interstate law practice
partners licensed in different jurisdictions, Rule 7.2.
territorial limitations affecting right of lawyer to serve client, Rule 5.5.
Interview
with opposing party, Rule 4.2, 4.3.
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with news media, Rule 3.6.
with witness, Rule 3.6.
Investigation expenses, advancing or guaranteeing payment, Rule 108.
J
Judges
candidate for judicial office,, Rule 8.2.
false statements concerning, Rule 8.2.
former, Rule 1.12.
improper influences on
gifts to, Rule 3.5.
private communications with, Rule 3.3, 3.5.
misconduct toward
criticisms of, Rule 8.2.
disobedience of orders, Rule 3.4.
false statement regarding, Rule 8.2.
name in partnership name, use of, Rule 7.5(b).
retirement from bench, Rule 1.12.
selection of, Rule 8.2.
Judgment of lawyer. See Adverse effect on professional judgment of lawyer.
Jury
arguments before, Rule 3.3, 3.4, 3.5.
investigation of members, Rule 3.5.
misconduct of, duty to reveal, Rule 3.5.
questioning members of after their dismissal, Rule 3.5.
K
Know, defined, Rule 1.0(k).
Knowledge of intended crime, revealing, Rule 1.6.
L
Law firm. See also Partnership.
conformity to Rules of Professional Conduct, measures giving reasonable assurance of, Rule 5.1.
defined, Rule 1.0.
supervision of employees, responsibility for, Rule 5.1, 5.3 .
Law office. See Partnership.
Law reform activities, Rule 6.3, 6.4.
Law school, working with legal aid office or public defender office sponsored by, Rule 7.2.
Lawyer assistance program, Rule 8.3.
Lawyer-client privilege. See Attorney-client privilege.
Lawyer referral service.
fee for listing, propriety of paying, Rule 7.2.
request for referrals, propriety of, Rule 7.2.
working with, Rule 7.2.
Laypersons. See also Unauthorized practice of law.
need of legal services,, Rule 7.1.
recognition of legal problems, need to improve, Rule 7.1.
selection of lawyer, need to facilitate, Rule 7.1.
Legal aid offices, Rule 6.1, 6.3, 6.5, 7.2, 7.5.
“Legal Assistance office,” Rule 7.5(b).
Legal assistance organization. See Lawyer referral service; Legal aid office; Military legal assistance office; Public
defender office; Qualified legal assistance organization.
“Legal clinic”, Rule 7.5(b) .
Legal corporation. See Professional legal corporation.
Legal documents of clients, duty to safeguard, Rule 1.15.
Legal education programs. See Continuing legal education programs.
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Legal problems, recognition of by laypersons, Rule 7.1.
Legal service organization, membership in, Rule 6.3. See also Lawyer referral service; Legal aid office; Military
legal assistance office; Public defender office; Qualified legal assistance organization.
Legal system, duty to improve, Preamble.
Legislature
improper influence upon, Rule 1.11 .
representation of client before, Rule 1.11, 3.9.
serving as member of, Rule 1.11.
Letterhead. See Advertising, letterheads.
Liability to client, Rule 1.8(h).
Licensing of lawyers
false statements, Rule 8.1
Liens, attorneys’, Rule 1.8(i).
Limited practice, holding out as having, Rule 7.4.
Litigation
acquiring an interest in,, Rule 1.8(i).
delay of, Rule 3.2.
expenses of, advancing or guaranteeing payment of, Rule 1.8(e).
pending, media discussion of, Rule 3.6.
responsibility for conduct of, Rule 1.2.
to harass another, duty to avoid, Rule 3.1.
to maliciously harm another, duty to avoid, Rule 3.1.
Living expenses of client, advances to client of, Rule 1.8(e).
Loan to judicial officer, Rule 3.5.
Lump-sum settlements, Rule 1.8.
M
Malpractice claim, settlement of, Rule 1.8(h).
Mandatory withdrawal. See Employment, withdrawal from, mandatory.
Matter, defined, Rule 1.0(f).
Mediator, lawyer serving as, Rule 1.12, 2.4.
Medical expenses, Rule 1.8(e).
Mental competence of client, effect on representation, Rule 1.14.
Military legal assistance office, working with, Rule 7.2.
Misappropriation
Confidential information of client, Rule 1.6.
property of client, Rule 1.15.
Misconduct. See also Discipline of lawyer.
of client Rule 1.2, 1.16, 3.3.
of juror, Rule 3.5(d).
of lawyer, duty to reveal to proper officials, Rule 8.3 .
Misleading advertisement or professional notice, prohibition of, Rule 7.1(a).
Multiple clients, representation of, Rule 1.7.
N
Name. See also Advertising, name.
use of
assumed name, Rule 7.5(b).
deceased partner’s, Rule 7.5(a), (b).
firm name, Rule 7.5(b).
misleading name, Rule 7.5(b).
non-lawyer’s name, Rule 7.5(b).
partners who hold public office, Rule 7.5(b).
predecessor firms, Rule 7.5(a).
proper for law firm, Rule 7.5(b).
proper for lawyer in private practice, Rule 7.5(b).
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retired partner, Rule 7.5(a), (b).
trade name, Rule 7.5(b).
withdrawn partner’s, Rule 7.5(b).
Need for legal services, suggestion of. See Advice by lawyer to secure legal services.
Negligence of lawyer, Rule 1.1, 1.8(h).
Negotiations with opposite party, Rule 4.2, 4.3.
Neighborhood law offices, working with, Rule 7.2.
Newspapers
advertising in, Rule 7.1.
news item, compensation for professional publicity, Rule 7.2.
news releases in, during or pending trial, Rule 3.6.
Non-adjudicative matters, Rule 3.9.
Non-lawyers, Rule 5.4, 5.8.
Non-legal services, Rule 5.7.
Non-meritorious position, duty to avoid, Rule 3.1.
Non-profit organization, legal services of, Rule 6.3, 7.2.
Notices. See Advertising.
O
Objectives of client, duty to seek, Rule 1.2, 1.3.
“Of Counsel” designation, Rule 7.5(a).
Offensive tactics by lawyer, Rule 1.2, 3.1.
Office building directory. See Advertising, building directory.
Office sign, Rule 7.5(a).
Opposing counsel, Rule 1.2(g), 3.2, 3.3(f).
Opposing party, communications with, Rule 4.2, 4.3.
P
Partner, defined, Rule 1.0(m).
Partnership
advertisement of. See Advertising, partnership.
conflicts of interest, Rule 1.10.
deceased member.
payments to estate of, Rule 5.4(a).
use of name, Rule 7.5(a), (b).
dissolved, use of name of, Rule 7.5(b).
holding out as, falsely, Rule 7.5(c).
members licensed in different jurisdictions, Rule 7.5(d).
member as witness for one other than client, Rule 3.7.
name, Rule 7.5.
nonexistent, holding out falsely, Rule 7.5(c).
non-lawyer, with, Rule 5.4(b).
recommending professional employment of, Rule 7.2.
supervision of employees, Rule 5.1, 5.3.
Payment to obtain recommendation of employment
fees or dues to qualified legal assistance organization, Rule 7.2.
prohibition against, Rule 7.2.
Pending litigation, discussion of in media, Rule 3.6.
Perjury, Rule 3.3.
Person, defined, Rule 1.0(n).
Personal injury matter, Rule 4.5.
Personal interests of lawyer. See Adverse effect on professional judgment of lawyer, interests of lawyer.
Personal opinion of client’s cause, Rule 1.2(b).
Political activity, Rule 1.11, 8.2.
Political considerations in selection of judges, Rule 8.2
Potentially differing interests. See Adverse effect on professional judgment of lawyer.

204

Practice of law, unauthorized, Rule 5.5.
Prejudice to right of client, duty to avoid, Rule 1.1.
Prepaid legal service. See Qualified legal assistance organization.
Preservation of confidential information of client, Rule 1.6.
Pressure on lawyer by third person. See Adverse effect on professional judgment of lawyer.
Privilege, attorney-client. See Attorney-client privilege.
Pro bono legal service
duty to render, Rule 6.1.
liability of client for costs and expenses,, Rule 1.8.
limited pro bono legal services, Rule 6.3.
Procedures, duty to help improve, Preamble.
Professional card of lawyer. See Advertising, cards, professional.
Professional judgment, duty to protect independence of, Rule 1.7, 1.8(f), 5.4, 5.8.
Professional legal corporations, Rule 1.0(o).
Professional notices. See Advertising.
Professional status, responsibility not to mislead concerning, Rule 7.5.
Profit-sharing with lay employees, authorization of, Rule 5.4(a).
Promoting use of lawyer’s service, Rule 7.2, 7.3. See also Advertising.
Property of client, handling, Rule 1.15.
Prosecuting attorney, duty of, Rule 3.8.
Public defender office, working with, Rule 7.2.
Public employment
duty of employee, Rule 1.11.
retirement from, Rule 1.11, 1.12.
Public interest legal service, duty to render, Rule 6.1.
Public office, duty of holder, Rule 1.11(f).
Public prosecutor. See Prosecuting attorney, duty of.
Publication of articles for lay press, Rule 1.0(a), 7.1, 7.3.
Publicity. See also Advertising; Trial publicity.
by legal assistance organization. See Qualified legal assistance organization.
commercial, Rule 1.0(a), 7.1.
for partners, associates or affiliated lawyers, Rule 7.1, 7.3, 7.5.
generally, Rule 7.1, 7.3, 7.5.
through public communication, Rule 7.1, 7.3, 7.5.
Q
Qualified legal assistance organization. See also Lawyer referral service; Legal aid office; Military legal assistance
office; Public defender office.
bona fide organization furnishing, recommending or paying lawyers, Rule 7.2.
cooperation with, Rule 7.2.
definition of, Rule 1.0(p).
employment by or on recommendation of, Rule 7.2.
furnishing, recommending or paying lawyers, Rule 7.2.
independence of professional judgment, Rule 7.2.
legal services organization, membership in, Rule 6.3.
member or beneficiary of
acceptance of employment from, Rule 7.2.
as client, Rule 1.13, 6.3.
R
Racial discrimination. See Discrimination.
Radio broadcasting. See Advertising, radio.
Reasonable, defined, Rule 1.0(q).
Reasonable belief, defined, Rule 1.0(r).
Reasonable fee. See Fee for legal services, amount of.
Reasonably should know, defined, Rule 1.0(s).
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Recognition of legal problems, aiding laypersons in, Rule 7.1.
Recommendation of professional employment, Rule 7.2.
Records of funds, securities and properties of clients, generally, Rule 1.15.
availability, Rule 1.15(i).
production in investigation or disciplinary proceeding, Rule 1.15(i).
required records, Rule 1.15(d).
retention, Rule 1.15(d).
Referral service. See Lawyer referral service.
Refund of unearned fee when withdrawing, duty to give to client, Rule 1.16(e).
Regulation of legal profession, Preamble.
Representation of multiple clients. See Adverse effect on professional judgment of lawyer, interest of other clients.
Reputation of lawyer, Rule 1.5(a).
Requests for recommendation of employment, Rule 7.2 .
Restrictive covenant, Rule 5.6.
Retention of employment. See Employment.
Retention of records. See Records.
Retirement. See also Name, use of, retired partner.
from judicial office, Rule 1.12.
from public employment, Rule 1.11.
plan for lay employees, Rule 5.4(a).
Revealing of confidential information, Rule 1.6.
Revealing to tribunal
Client’s criminal or fraudulent conduct, Rule 3.3(b)
jury misconduct, Rule 3.5(d).
representative capacity in which appearing, Rule 3.9.
S
Sale of law practice, Rule 1.17.
Sanction for violating disciplinary rules, Rule 8.4.
Screening
defined, Rule 1.0(t).
of disqualified lawyer, Rule 1.11, 1.12, 1.18.
Secrets of client, see Confidential information.
Selection of lawyer, Rule 7.1.
Selection of judges, duty of lawyers, Rule 8.2.
Self-interest of lawyer. See Adverse effect on professional judgment of lawyer, interests of lawyer.
Settlement agreement, Rule 1.2(a), 1.8(g), (h).
Sex discrimination. See Discrimination.
Sexual relations
defined, Rule 1.0(u).
prohibited, Rule 1.8(j), (k).
Solicitation of business, Rule 7.3. See also Advertising; Recommendation of professional employment.
personal injury matters, Rule 5.4.
Specialist, holding out as, Rule 7.4.
Specialization
holding out as having, Rule 7.4.
Speeches to lay groups, Rule 7.1.
State, defined, Rule 1.0(v).
State of mind of client, effect of in advising client, Rule 1.14.
State’s attorney. See Government attorney, Prosecuting attorney.
“Stirring up litigation.” See Advertising; Advice by lawyer to secure legal services; Recommendation of
professional employment.
Stockholders of corporation, corporate counsel’s allegiance to, Rule 1.13.
Suggestion of need for legal services. See Advice by lawyer to secure legal services.
Suit to harass another, duty to avoid, Rule 3.1.
Suit to maliciously harm another, duty to avoid, Rule 3.1.
Supervisory lawyer, responsibilities of, Rule 5.1.
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Suppression of evidence, Rule 3.3.
T
Telephone directory. See Advertising, directories.
Television and radio programs. See Advertising, radio; Advertising, television.
Termination of employment. See Confidences of client; Employment, withdrawal from.
Third persons, rights of, Rule 4.4.
Threatening criminal process, Rule 3.4(e).
Trade name. See Name, use of, trade name.
Trial publicity, Rule 3.6.
Trial tactics, Rule 3.3, 3.4.
Tribunal
disrupting, Rule 3.3(f).
need for determination in making charge of misconduct based on unlawful discriminatory practice, Rule 8.4(g).
representation of client before, Rule 3.3.
what constitutes, Rule 1.0(w).
Trust accounts, Rule 1.15.
Trustee, client naming lawyer as, Rule 1.8.
U
Unauthorized practice of law. See also Division of legal fees; Partnership, non-lawyer, with.
aiding a layperson in the prohibited, Rule 5.5(b).
distinguishing from delegation of tasks to sub-professionals, Rule 5.3, 5.5.
functional meaning of, Rule 5.5.
Unlawful conduct, aiding client in, Rule 1.2.
Unlawful discriminatory practice. See Discrimination.
Unpopular party, representation of, Rule 1.2(b).
Unreasonable fees. See Fee for legal services, amount of.
Unsolicited advice. See Advice by lawyer to obtain legal services.
V
Varying interests of clients. See Adverse effect on professional judgment of lawyer, interest of other clients.
Venire, members of. See Jury.
Violation of rule of professional conduct as cause for discipline, Rule 8.4.
Violation of law as cause for discipline, Rule 8.4.
Voluntary gifts by client to lawyer, Rule 1.8(c).
Volunteered advice to secure legal services. See Advice by lawyer to secure legal services.
W
Waiver of position of client, Rule 1.2.
Will of client, gift to lawyer in, Rule 1.8(c).
Withdrawal. See Employment, withdrawal from.
Witness
communications with, Rule 3.4.
false testimony by, Rule 3.3.
lawyer acting as, Rule 3.7.
payment to, Rule 3.4.
Writing
confirmed in writing, defined, Rule 1.0(e).
defined, Rule 1.0(x).
for lay publication, avoiding appearance of giving general solution, Rule 7.1.
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PART 137 FEE DISPUTE RESOLUTION

New York State

Fee Dispute Resolution Program
Part 137 of Title 22 of the Official Compilation of Codes, Rules and Regulations of the State of New York
Website: www.nycourts.gov/admin/feedispute • E-mail: feedispute@courts.state.ny.us
Toll-free phone: 1-877-FEES-137 (1-877-333-7137)

§137.0 Scope of Program
This Part establishes the New York
State Fee Dispute Resolution Program,
which provides for the informal and
expeditious resolution of fee disputes
between attorneys and clients through
arbitration and mediation.
In
accordance with the procedures for
arbitration, arbitrators shall determine
the reasonableness of fees for
professional services, including costs,
taking into account all relevant facts
and circumstances. Mediation of fee
disputes, where available, is strongly
encouraged.
§137.1 Application
(a) This Part shall apply where
representation has commenced on or
after January 1, 2002, to all attorneys
admitted to the bar of the State of New
York who undertake to represent a
client in any civil matter.
(b) This Part shall not apply to any
of the following:
(1) representation in criminal
matters;
(2) amounts in dispute
involving a sum of less than $1000
or more than $50,000, except that
an arbitral body may hear disputes
involving other amounts if the
parties have consented;
(3)
claims
involving
substantial legal questions,
including professional malpractice
or misconduct;
(4) claims against an attorney
for damages or affirmative relief
other than adjustment of the fee;

(5) disputes where the fee to be
paid by the client has been
determined pursuant to statute or
rule and allowed as of right by a
court; or where the fee has been
determined pursuant to a court
order;
(6) disputes where no
attorney’s services have been
rendered for more than two years;
(7) disputes where the attorney
is admitted to practice in another
jurisdiction and maintains no
office in the State of New York, or
where no material portion of the
services was rendered in New
York;
(8) disputes where the request
for arbitration is made by a person
who is not the client of the
attorney or the legal representative
of the client.
§137.2 General
(a) In the event of a fee dispute
between attorney and client, whether
or not the attorney already has
received some or all of the fee in
dispute, the client may seek to resolve
the dispute by arbitration under this
Part. Arbitration under this Part shall
be mandatory for an attorney if
requested by a client, and the
arbitration award shall be final and
binding unless de novo review is
sought as provided in section 137.8.
(b) The client may consent in
advance to submit fee disputes to
arbitration under this Part. Such
consent shall be stated in a retainer
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agreement or other writing that
specifies that the client has read the
official written instructions and
procedures for Part 137, and that the
client agrees to resolve fee disputes
under this Part.
(c) The attorney and client may
consent in advance to arbitration
pursuant to this Part that is final and
binding upon the parties and not
subject to de novo review. Such
consent shall be in writing in a form
prescribed by the Board of Governors.
(d) The attorney and client may
consent in advance to submit fee
disputes for final and binding
arbitration to an arbitral forum other
than an arbitral body created by this
Part. Such consent shall be in writing
in a form prescribed by the Board of
Governors. Arbitration in that arbitral
forum shall be governed by the rules
and procedures of that forum and shall
not be subject to this Part.
§137.3 Board of Governors
(a) There shall be a Board of
Governors of the New York State Fee
Dispute Resolution Program.
(b) The Board of Governors shall
consist of 18 members, to be
designated from the following: 12
members of the bar of the State of New
York and six members of the public
who are not lawyers. Members of the
bar may include judges and justices of
the New York State Unified Court
System.
(1) The members from the bar
shall be appointed as follows: four
by the Chief Judge from the

membership of statewide bar
associations and two each by the
Presiding Justices of the Appellate
Divisions.
(2) The public members shall
be appointed as follows: two by
the Chief Judge and one each by
the Presiding Justices of the
Appellate Divisions.
Appointing officials shall give
consideration to appointees who have
some background in alternative
dispute resolution.
(c) The Chief Judge shall designate
the chairperson.
(d) Board members shall serve for
terms of three years and shall be
eligible for reappointment for one
additional term. The initial terms of
service shall be designated by the Chief
Judge such that six members serve oneyear terms, six members serve twoyear terms, and six members serve
three-year terms. A person appointed
to fill a vacancy occurring other than
by expiration of a term of office shall
be appointed for the unexpired term of
the member he or she succeeds.
(e) Eleven members of the Board of
Governors shall constitute a quorum.
Decisions shall be made by a majority
of the quorum.
(f) Members of the Board of
Governors shall serve without
compensation but shall be reimbursed
for their reasonable, actual and direct
expenses incurred in furtherance of
their official duties.
(g) The Board of Governors, with
the approval of the four Presiding
Justices of the Appellate Divisions,
shall adopt such guidelines and
standards as may be necessary and
appropriate for the operation of
programs under this Part, including,
but not limited to: accrediting arbitral
bodies to provide fee dispute
resolution services under this Part;
prescribing standards regarding the

training and qualifications of
arbitrators; monitoring the operation
and performance of arbitration
programs to insure their conformance
with the guidelines and standards
established by this Part and by the
Board of Governors; and submission
by arbitral bodies of annual reports in
writing to the Board of Governors.
(h) The Board of Governors shall
submit to the Administrative Board of
the Courts an annual report in such
form as the Administrative Board shall
require.
§137.4 Arbitral Bodies
(a) A fee dispute resolution
program recommended by the Board
of Governors, and approved by the
Presiding Justice of the Appellate
Division in the judicial department
where the program is established, shall
be established and administered in
each county or in a combination of
counties.
Each program shall be
established and administered by a local
bar association (the “arbitral body”) to
the extent practicable. The New York
State Bar Association, the Unified
Court System through the District
Administrative Judges, or such other
entity as the Board of Governors may
recommend also may be designated as
an arbitral body in a fee dispute
resolution program approved pursuant
to this Part.
(b) Each arbitral body shall:
(1)
establish
written
instructions and procedures for
administering the program, subject
to the approval of the Board of
Governors and consistent with this
Part. The procedures shall include
a process for selecting and
assigning arbitrators to hear and
determine the fee disputes covered
by this Part. Arbitral bodies are
strongly encouraged to include
nonlawyer members of the public
in any pool of arbitrators that will
be used for the designation of
multi-member arbitrator panels.
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(2) require that arbitrators file
a written oath or affirmation to
faithfully and fairly arbitrate all
disputes that come before them.
(3) be responsible for the daily
administration of the arbitration
program and maintain all
necessary files, records,
information and documentation
required for purposes of the
operation of the program, in
accordance with directives and
procedures established by the
Board of Governors.
(4) prepare an annual report
for the Board of Governors
containing a statistical synopsis of
fee dispute resolution activity and
such other data as the Board shall
prescribe.
(5) designate one or more
persons to administer the program
and serve as a liaison to the public,
the bar, the Board of Governors
and the grievance committees of
the Appellate Division.
§137.5 Venue
A fee dispute shall be heard by the
arbitral body handling disputes in the
county in which the majority of the
legal services were performed. For
good cause shown, a dispute may be
transferred from one arbitral body to
another. The Board of Governors shall
resolve any disputes between arbitral
bodies over venue.
§137.6 Arbitration Procedure
(a) (1) Except as set forth in
paragraph (2), where the attorney and
client cannot agree as to the attorney’s
fee, the attorney shall forward a
written notice to the client, entitled
“Notice of Client’s Right to Arbitrate,”
by certified mail or by personal service.
The notice (i) shall be in a form
approved by the Board of Governors;
(ii) shall contain a statement of the
client’s right to arbitrate; (iii) shall
advise that the client has 30 days from
receipt of the notice in which to elect to
resolve the dispute under this Part; (iv)

shall be accompanied by the written
instructions and procedures for the
arbitral body having jurisdiction over
the fee dispute, which explain how to
commence a fee arbitration
proceeding; and (v) shall be accompanied by a copy of the “request for
arbitration” form necessary to
commence the arbitration proceeding.
(2) Where the client has
consented in advance to submit fee
disputes to arbitration as set forth in
subdivisions (b) and (c) of section 137.2
of this Part, and where the attorney
and client cannot agree as to the
attorney’s fee, the attorney shall
forward to the client, by certified mail
or by personal service, a copy of the
“request for arbitration” form
necessary to commence the arbitration
proceeding along with such notice and
instructions as shall be required by the
rules and guidelines of the Board of
Governors, and the provisions of
subdivision (b) of this section shall not
apply.
(b) If the attorney forwards to the
client by certified mail or personal
service a notice of the client’s right to
arbitrate, and the client does not file a
request for arbitration within 30 days
after the notice was received or served,
the attorney may commence an action
in a court of competent jurisdiction to
recover the fee and the client no longer
shall have the right to request
arbitration pursuant to this Part with
respect to the fee dispute at issue. An
attorney who institutes an action to
recover a fee must allege in the
complaint (i) that the client received
notice under this Part of the client’s
right to pursue arbitration and did not
file a timely request for arbitration or
(ii) that the dispute is not otherwise
covered by this Part.
(c) In the event the client
determines to pursue arbitration on the
client’s own initiative, the client may
directly contact the arbitral body
having jurisdiction over the fee
dispute. Alternatively, the client may
contact the attorney, who shall be

under an obligation to refer the client
to the arbitral body having jurisdiction
over the dispute. The arbitral body
then shall forward to the client the
appropriate papers set forth in
subdivision (a) necessary for
commencement of the arbitration.

(h) If the attorney without good
cause fails to respond to a request for
arbitration or otherwise does not participate in the arbitration, the arbitration
will proceed as scheduled and a
decision will be made on the basis of
the evidence presented.

(d) If the client elects to submit the
dispute to arbitration, the client shall
file the “request for arbitration form”
with the appropriate arbitral body, and
the arbitral body shall mail a copy of
the “request for arbitration” to the
named attorney together with an
“attorney fee response” to be
completed by the attorney and
returned to the arbitral body within 15
days of mailing. The attorney shall
include with the “attorney fee response” a certification that a copy of
the response was served upon the
client.

(i) Any party may participate in
the arbitration hearing without a
personal appearance by submitting to
the arbitrator testimony and exhibits
by written declaration under penalty of
perjury.

(e) Upon receipt of the attorney’s
response, the arbitral body shall
designate the arbitrator or arbitrators
who will hear the dispute and shall
expeditiously schedule a hearing. The
parties must receive at least 15 days
notice in writing of the time and place
of the hearing and of the identity of the
arbitrator or arbitrators.
(f) Either party may request the
removal of an arbitrator based upon
the arbitrator’s personal or professional
relationship to a party or counsel. A
request for removal must be made to
the arbitral body no later than five
days prior to the scheduled date of the
hearing. The arbitral body shall have
the final decision concerning the
removal of an arbitrator.
(g) The client may not withdraw
from the process after the arbitral body
has received the “attorney fee
response.” If the client seeks to
withdraw at any time thereafter, the
arbitration will proceed as scheduled
whether or not the client appears, and
a decision will be made on the basis of
the evidence presented.
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§137.7 Arbitration Hearing
(a) Arbitrators shall have the
power to:
(1) take and hear evidence
pertaining to the proceeding;
(2) administer oaths and
affirmations; and
(3) compel, by subpoena, the
attendance of witnesses and the
production of books, papers and
documents pertaining to the
proceeding.
(b) The rules of evidence need not
be observed at the hearing.
(c) Either party, at his or her own
expense, may be represented by
counsel.
(d) The burden shall be on the
attorney to prove the reasonableness of
the fee by a preponderance of the
evidence and to present
documentation of the work performed
and the billing history. The client may
then present his or her account of the
services rendered and time expended.
Witnesses may be called by the parties.
The client shall have the right of final
reply.
(e) Any party may provide for a
stenographic or other record at the
party’s expense. Any other party to
the arbitration shall be entitled to a
copy of said record upon written
request and payment of the expense
thereof.

(f) The arbitration award shall be
issued no later than 30 days after the
date of the hearing. Arbitration awards
shall be in writing and shall specify the
bases for the determination. Except as
set forth in section 137.8, all arbitration
awards shall be final and binding.
(g) Should the arbitrator or arbitral
body become aware of evidence of
professional misconduct as a result of
the fee dispute resolution process, that
arbitrator or body shall refer such
evidence to the appropriate grievance
committee of the Appellate Division
for appropriate action.
(h) In any arbitration conducted
under this Part, an arbitrator shall have
the same immunity that attaches in
judicial proceedings.
§137.8 De Novo Review
(a) A party aggrieved by the
arbitration award may commence an
action on the merits of the fee dispute
in a court of competent jurisdiction
within 30 days after the arbitration
award has been mailed. If no action is
commenced within 30 days of the
mailing of the arbitration award, the
award shall become final and binding.
(b)
Any party who fails to
participate in the hearing shall not be
entitled to seek de novo review absent
good cause for such failure to
participate.
(c) Arbitrators shall not be called as
witnesses nor shall the arbitration
award be admitted in evidence at the
trial de novo.

filing fee. The filing fee shall be
reasonably related to the cost of
providing the service and shall not be
in such an amount as to discourage use
of the program.
§137.10
Confidentiality
All proceedings and hearings
commenced and conducted in
accordance with this Part, including all
papers in the arbitration case file, shall
be confidential, except to the extent
necessary to take ancillary legal action
with respect to a fee matter.
§137.11 Failure to Participate in
Arbitration
All attorneys are required to
participate in the arbitration program
established by this Part upon the filing
of a request for arbitration by a client
in conformance with these rules. An
attorney who without good cause fails
to participate in the arbitration process
shall be referred to the appropriate
grievance committee of the Appellate
Division for appropriate action.
§137.12 Mediation
(a) Arbitral bodies are strongly
encouraged to offer mediation services
as part of a mediation program
approved by the Board of Governors.
The mediation program shall permit
arbitration pursuant to this Part in the
event the mediation does not resolve
the fee dispute.
(b) All mediation proceedings and
all settlement discussions and offers of
settlement are confidential and may
not be disclosed in any subsequent
arbitration.

§137.9 Filing Fees
Upon application to the Board of
Governors, and approval by the
Presiding Justice of the Appellate
Division in the judicial department
where the arbitral program is
established, an arbitral body may
require payment by the parties of a
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BRIDGE-THE-GAP
PRACTICING IN FAMILY COURT

Speakers: John Kelly, Esq.
Hon. Theresa Whelan

THERESA WHELAN, Family Court Judge
Suffolk County Family Court
400 Carleton Avenue
Central Islip, New York 11722
(631) 853-4935
EDUCATION

Albany Law School
Albany, New York
Juris Doctor Degree, June 1988
State University of New York at Stony Brook
Stony Brook, New York
M.S. Policy Analysis and Public Management and
B. A. English conferred simultaneously May 1985

EXPERIENCE
January 2008Present

Family Court, Suffolk County
Central Islip, New York
Judge presiding over abuse and neglect cases, family offenses, juvenile
matters (juvenile delinquents and persons in need of supervision) and
custody cases.

February 2016

Supervising Judge of the Suffolk County Family Court

2009 to present

Lead Judge, Suffolk County Child Welfare Court Improvement Project
Lead a collaborative group consisting of Child Welfare officials, County
Attorneys, Legal Aid and other respondents’ lawyers and court officials to
enhance court practices in order to promote safety, well-being and
permanency of abused and neglected children. Hold monthly CLE and
business meetings and run subcommittee meetings.

2013 to present

Member of Attorney for Child Advisory Committee, 10th Judicial District,
Suffolk County

January 2004December 2007

Supreme Court, Suffolk County
Central Islip and Riverhead, New York
Principal Law Clerk to the Hon. William B. Rebolini
Responsibilities: Conferencing the calendar in a dedicated matrimonial
part; assisting in settlement conferences; drafting decisions and orders,
legal research and advising Justice Rebolini on trial or hearing issues.

January 1993 December 2003

Supreme Court, Suffolk County
Riverhead and Central Islip, New York
Principal Law Clerk to the Hon. Mary M. Werner (District Administrative
Judge from February 1994 until December 31, 1998).
Responsibilities: Researching and drafting motion and trial decisions, as
well as managing all aspects of pre-trial discovery for a large caseload

under the Individual Assignment System. Recommended dispositions and
conducted settlement negotiations. From February 1994 through
December 1998 responsible for managing the Tax Certiorari and
Condemnation Part, including conferencing the weekly calendar, research
and drafting motion and trial decisions. Member of the Unified Court
System’s Education and Training Curriculum Committee, which prepares
the curriculum for CLE seminars for all law clerks and court attorneys in
New York State. During Justice Werner’s tenure as Administrative Judge,
responsibilities also includes special assignments and projects including:
Coordinator of the Summer Judicial Internship Program in Suffolk
County; Hearing Officer for Step I Grievances and on disciplinary cases
involving court employees in other counties; panelist on panel interviews
for court attorney positions; trouble shooting complaints from lawyers,
litigants and judges; attending Suffolk County Family Violence Task
Force meetings and participating in committee projects, including the joint
preparation (with the Women in the Courts Committee) of the pamphlet
“Staying Safe”.
October 1990December 1992

Supreme Court, Nassau County
Mineola, New York
Senior Law Clerk to the Hon. Eli Wager
Responsibilities: Researching and drafting motion and trial decisions, as
well as managing all aspects of pre-trial discovery for a large caseload
under the Individual Assignment System. Conducted discover and
settlement conferences and assisted in the preparation of jury charges.
Assisted the Justice in all aspects of the former “Incompetency Part” now
governed by Mental Hygiene Law Article 81.

August 1988October 1990

Suffolk County Department of Law
Hauppauge, New York
Assistant County Attorney
1988 - 1989 Special Projects Bureau: Responsibilities: Drafting bills for
the Suffolk County Executive, reviewing proposed legislation and
advising the County Executive as to its legality; conducting legal research
and writing memoranda on a variety of legal issues confronting the County
Executive and other County Agencies; attended Legislative, Committee an
Budget meetings.
1989 - 1990 General Litigation Bureau: Responsibilities: Managing a
caseload including Article 78 proceedings, Civil Service Law Section 75
disciplinary cases, contract cases, appeals and some Federal tort cases.

HONORS

Recipient 1998 New York State Bar Association Outstanding Young
Lawyer Award

BAR ADMISSION New York State Bar
2d Dept., January 18, 1989

United States District Court
Eastern District of New York, September 29, 1989
PROFESSIONAL
AFFILIATIONS

Suffolk County Bar Association
Co-Chair Family Court Committee (2013-present)
Suffolk County Women’s Bar Association: President (2002-2003);
Vice-President Programs (2001-2002); Treasurer (2000-2001),
Membership Vice-President (1999-2000); Corresponding Secretary
(1998-1999); Director (1995-1998)
Suffolk County Matrimonial Bar Association
Suffolk Women in the Courts Committee - (1993-1997) - Projects
include Breast Cancer Awareness Month activities including “Courthouse
Alert”; assisting in the preparation of The Gray Book - a Guide for
Victims of Domestic Violence in Suffolk County; coordinating a Domestic
Violence Workplace Education Day; and together with the Suffolk County
Family Violence Task Force, the preparation of the pamphlet “Staying
Safe”.

BRIDGE-THE-GAP
FORECLOSURE

Speaker: Barry Lites, Esq.

LAW OFFICES OF Barry d. lites LLP
23 Green Street, Suite 209
Huntington, New York 11743
1177 Avenue of the Americas, 5th Floor
New York, New York 10036 [by appointment]
Telephone: 631-415-2219
Facsimile: 631 824- 9040

Email: blites@bdllaw.com

Barry Lites is the owner and principal attorney of the Law Offices of Barry D.
Lites LLP, with offices in Huntington and midtown Manhattan. A graduate of the
University of Pennsylvania and Harvard Law School, Mr. Lites practice areas
consist of commercial law, finance and real estate.
Having been both outside counsel and corporate/general counsel at several
firms, including GE Capital, Mr. Lites has represented large institutions, small
businesses and individuals. He has assisted clients with acquisitions and
dispositions of businesses, real property (commercial office, hotels, multi-family),
and financing of a wide variety of asset classes, including asset-based
securitizations.
Mr. Lites is the former General Counsel and VP of Trade Finance for TradeCard,
Inc. based in New York and, later, served as CEO of TradeCard Middle East,
based in Bahrain. While at TradeCard, Mr. Lites invented what is now a patented
process for the securitization of cross-border trade receivables.
For over 25 years, Mr. Lites has worked with both foreign and domestic clients to
achieve their strategic business objectives.
In addition to his law practice, Barry Lites is also the founder and Managing
Director of MENA Distribution Partners LLC, a company that identifies cuttingedge US technologies and products and markets them in the Middle East/North
Africa (MENA) region.
MENA Distribution Partners LLC, with offices in New York and Doha, Qatar
actively works with US companies seeking to access the Middle East markets
and is a de facto goodwill ambassador for US-Middle East business relations.
Mr. Lites is a frequent lecturer at the Suffolk County Bar Association on the topic
of real estate finance and mortgage foreclosure. He is a founding member of the
Suffolk County Bar Association Foreclosure Project, a program in which
attorneys give freely of their time to counsel Suffolk County families facing
foreclosure.
Mr. Lites is also an Adjunct Professor of Law at Hofstra Law School in New York,
teaching International Business Transactions.

Notice to tenants regarding foreclosure filing (pursuant to RPAPL Sec. 1303)

Notice to Tenants of Buildings in Foreclosure
New York State Law requires that we provide you this notice
about the foreclosure process. Please read it carefully.
The dwelling where your apartment is located is the subject of a
foreclosure proceeding. If you have a lease, are not the owner of the
residence, and the lease requires payment of rent that at the time it
was entered into was not substantially less than the fair market rent
for the property, you may be entitled to remain in occupancy for the
remainder of your lease term. If you do not have a lease, you will be
entitled to remain in your home until ninety days after any person or
entity who acquires title to the property provides you with a notice as
required by section 1305 of the Real Property Actions and
Proceedings Law. The notice shall provide information regarding the
name and address of the new owner and your rights to remain in your
home. These rights are in addition to any others you may have if you
are a subsidized tenant under federal, state or local law or if you are a
tenant subject to rent control, rent stabilization or a federal statutory
scheme.
If you need further information, please call the New York State
Banking Department’s toll-free helpline at 1-877-BANK-NYS (1-877226-5697) or visit the Department’s website at
http://www.banking.state.ny.us.

Protecting Tenants at Foreclosure (PTFA)
The NARPM® Government Affairs Committee has prepared the following summary of the Protecting Tenants
at Foreclosure Act of 2009 to help educate NARPM® members about the expiration of this law as of December
31, 2014. This is not a legal interpretation of the Act but rather a general guide to help you understand more
about how the law protects tenants when a property owner falls into foreclosure. The Act was designed to be
silent on several issues which means you will need to refer to your state law for further clarification. We highly
encourage you to consult an attorney if you have any questions.
If you are working with a tenant who is facing a foreclosure situation, we suggest you encourage them to speak
with a HUD-approved housing counselor. These counselors are trained to provide helpful advice at no cost and
can be located on HUD's website by clicking here.
Current Status: During the 2014 Session of Congress a bill was introduced to extend the “Protecting Tenants
at Foreclosure Act” (PTFA) for another year. The bill however was not a strait tenant protection from
foreclosure bill and had additional provisions which made members of Congress unwilling to move it
forward. In addition, some members of Congress believe this issue is more a state’s rights issue rather than one
which should be settled by Congress.
Some states have afforded new protections to tenants since the PTFA was enacted in 2009. Each state has
chosen to go their own path on this subject and you are encouraged to check with state law (Residential
Landlord Tenant Act/Law) to know how this impacts your tenants and clients.
It is anticipated an effort to revive PTFA will be attempted in 2015 at the federal level and some states may
choose to implement their own law now that PTFA has expired.
Background: The “Helping Families Save Their Home Act of 2009” (S.896) went into effect on May 20,
2009, and included the “Protecting Tenants at Foreclosure Act” (PTFA), as well as amendments to Section 8 of
the “United States Housing Act of 1937.” Both portions of the bill established temporary Federal protections for
tenants living in properties that go into foreclosure. This law preempted current state laws except where a state’s
law provides stronger protections for the tenant. The PTFA included a sunset clause which scheduled this law to
expire on December 31, 2014.
What the PTFA did: Effective May 20th, 2010 tenants with a “bona fide” lease that was entered into before
notice of foreclosure could remain in a foreclosed home until the end of their lease, unless the bank sells the
property to someone who intends to make it his/her primary residence. If the new owner intends to occupy the
home, they were required to give 90-days’ notice to the tenant prior to eviction. If the tenant did not have a
lease (month-to-month) or current state law allows the lease to be terminated at will, there was still a 90-day
notice requirement prior to eviction. Notice must be provided by the “immediate successor in interest” which, in
most cases, would be the bank or the new owner.
A “bona fide” lease is defined in the law as one that:
• (1) the mortgagor or the child, spouse, or parent of the mortgagor under the contract is not the tenant;
• (2) the lease or tenancy was the result of an arms-length transaction; and
• (3) the lease or tenancy requires the receipt of rent that is not substantially less than fair market rent for the
property or the unit's rent is reduced or subsidized due to a Federal, State, or local subsidy.
Dodd-Frank Extends PTFA Sunset Date to 2014.
The Dodd-Frank Wall Street Reform and Consumer Protections Act (H.R. 4173), among other changes, in
Section 1484, included a two-year extension of the PTFA sunset date, clarified that the date of notice of

foreclosure is the date complete title is transferred to the successor, and directed the Secretary of HUD to
develop a grant program for legal assistance to low and moderate income homeowners/tenants who are dealing
with foreclosure issues.
In June of 2009, HUD submitted a notice in the Federal Register to help explain the new tenant protections and
discuss the responsibilities of the immediate successor in interest.
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The Foreclosure Predicament Persists
New York State continues to experience
Figure 1.
high levels of foreclosure activity. The Office
Foreclosure Cases Filed in New York State
of the State Comptroller (OSC) reported on
the foreclosure problem in 2012, highlighting
Filings fell after new anti-“robo-signing” court
rules were issued in October 2010, but then rose as
its impact on local governments in New
lenders adjusted to meet the new requirements.
York State.1 Since then, trends in both new
foreclosure filings and the total number of
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In addition, the State’s courts are
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experiencing difficulties working through a
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local governments’ vitality in many ways,
including reducing property values, eroding
tax bases and propagating blight.
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In 2015, a number of major banks and
mortgage servicing companies operating
in New York State agreed to follow a set
of “best practices” in managing vacant
and abandoned properties with delinquent
mortgages even before the foreclosure
process begins.2 The practices include
inspecting, securing and maintaining the
properties throughout the delinquency
of the loan. This is a promising
development. Ultimately, however, all of
the stakeholders—including the courts,
the banks, local governments and other
groups—must continue efforts to clear
the backlog of pending cases to stem the
spread of foreclosure-induced blight.

Trends in both new foreclosure
filings and the total number
of pending foreclosure cases
indicate that the problem is far
from resolved.

Division of Local Government and School Accountability

Local Government Snapshot
Statewide, New Foreclosure Filings Remain High, While Growth in Pending Cases
Has Tapered Off
Foreclosure filings rose rapidly after the housing
bubble burst and the recession of 2008-2009
took hold. As shown in Figure 1, between 2006
and 2009, the number of new foreclosure cases
filed jumped from 26,706 to 47,664, an increase
of 78 percent.3 In 2011 and 2012, new filings
declined as new court rules were issued requiring
lenders to affirm their claim to the property
(in response to instances of “robo-signing,” in
which lender representatives signed documents
without reviewing them).4 Since reaching a low
of 16,655 in 2011, filings climbed to 46,696 by
2013 before edging back to 43,868 in 2014, still
well above prerecession levels.
As shown in Figure 2, the number of pending
foreclosure cases has begun to level off after
growing by 27 percent between the beginning
of 2013 and mid-2014 (from 72,183 to over
91,600).

Figure 2.

Total Pending Foreclosures:
Jan. 2013 thorugh Feb. 2015 by Court Term
Statewide, from January 2013
through May 2014, the number
of pending foreclosure cases
100,000 grew by 27 percent.
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Since May 2014, growth
has tapered off.
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Source: New York State Unified Court System. Each year has 13 court terms with Term 1
beginning in early January.

Downstate Counties Outside of New York City Have Been Most Affected
Foreclosures are hitting some regions harder than others.
The downstate area outside of New York City
(Long Island and the Mid-Hudson region) has
the greatest number of pending foreclosures,
and has experienced relatively rapid growth
in the number of pending foreclosure cases
over the past two years—from 25,097 at the
beginning of 2013 to 40,985 two years later, an
increase of 63 percent.5
Upstate, growth in pending cases was slower
over the same period, but still substantial: a 47
percent increase in pending cases.
In New York City, by contrast, the number of
pending foreclosure cases dropped nearly 10
percent between 2013 and 2015.

2

Figure 3.

Pending Foreclosure Cases by Region
(Snapshot at beginning of the year)
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Source: New York State Unified Court System. Data is as of Term 1 of the annual court
calendar (corresponding roughly to the month of January). Downstate includes Long
Island and the Mid-Hudson region.
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Gauging the Magnitude of the Problem at the County Level
Looking only at numbers of properties in foreclosure, it is not possible to get a sense of the prevalence of
foreclosure activity in particular areas of the State. One indicator that conveys the severity of the problem is the
“foreclosure rate,” which represents pending foreclosure cases as a percentage of housing units. This rate is
an approximate measure, however, because the foreclosure cases include both residential and nonresidential
properties and a single foreclosed property may have multiple housing units. For example, a residential property
with four apartments counts as four housing units, even if the property has only one mortgage. Despite these
limitations, the measure offers a means of comparing the scope of the problem across regions and counties.6
Statewide, the pending caseload in 2015 represents 1.13 percent of housing units, which amounts to 1 in 88
housing units.
The foreclosure rate is up from 0.89 percent at the beginning of 2013 (or 1 in 112 housing units). As expected,
however, the situation varies widely across the State.
Figure 4 graphs the county-level data showing the percentage change in the number of pending foreclosure
cases from the beginning of 2014 to the beginning of 2015 (“Term 1” of the court calendar, which corresponds
roughly to the month of January) on the horizontal axis and the foreclosure rate on the vertical axis. Where
each county falls relative to these two axes gives a sense of the relative severity of the problem in each county.
The upper right quadrant shows the counties where the foreclosure problem is most acute: those with both
increasing foreclosure caseloads and high foreclosure rates. Except for Suffolk County, all of the downstate
counties outside New York City occupy the upper right quadrant.
Also, the four counties with the highest foreclosure rates are all located downstate: Suffolk (2.82 percent,
or one in every 35 housing units), Nassau (2.47 percent, or one in every 40 housing units), Rockland (2.26
percent, or one in every 44 housing units), and Putnam (2.10 percent, or one in every 48 housing units).
Counties in Western New York and the Finger Lakes regions, in contrast, tended to have lower pending
foreclosure rates and decreasing caseloads.
These findings are in line with previous OSC research that shows that the foreclosure problem has tended to
hit hardest in areas where the housing market had “boomed” in the years preceding the recession.7 What is
notable, however, is the persistence of the problem. In many places, not only has the situation not improved, but
it has continued to get worse, albeit in most cases at a somewhat slower rate.

Home Equity Loans Could Pose Additional Challenges
Defaults on home equity line-of-credit loans (HELOCs) could stall improvement—particularly in regions where
home values have not yet rebounded. During the housing boom, as home values continued to rise, many
homeowners took out long-term home equity loans that offered interest-only payments in the early years of
the amortization period before “resetting” to higher payments that include both interest and principal payments.
Borrowers facing HELOC resets who have substantial equity in their homes will likely refinance. However,
borrowers whose homes have lost value may owe more than their homes are worth. They will likely be unable
to refinance associated loans or pay them off by selling their homes. These borrowers could face foreclosure
if they are unable to make the new higher loan payments. RealtyTrac estimates that from 2015 through 2018 in
New York State 132,492 HELOCs originating between 2005 and 2008 will reset.8
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Housing unit data is from the American Community Survey (five-year, 2013). See the appendix for the data used for this chart. Foreclosure data is based on snapshots from
Term 1 of the court calendar. Data is not available for Hamilton County.
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Small Signs of Improvement
One sign that we could begin to see a
noticeable reduction in the statewide
pending caseload is that foreclosure
activity at the beginning of the process (“lis
pendens” filings, a pre-foreclosure action in
which lenders file notification of a pending
lawsuit) is slowing, while activity at the end
of the process (notices of sale, notification
that the property has been scheduled for
public auction) is accelerating. Indeed, in
New York City, the foreclosure crisis appears
to have already turned the corner, with 2014
results showing year-over-year decreases in
both lis pendens filings and notices of sale
compared to 2013. In the rest of the State,
lis pendens filings grew by only 1.3 percent
from 2013 to 2014, while notices of sale grew
by 78 percent.9
Another encouraging sign is that a number
of State governmental entities—including
the Unified Court System, the Department
of Financial Services and the Attorney
General—are making efforts to resolve
cases that have become stalled, to monitor
properties with delinquent mortgages and
to return vacant abandoned properties to
productive use. The courts are modifying their
processes to reduce the number of settlement
conference appearances per foreclosure
case and speed up the foreclosure process.10
The Department of Financial Services (DFS)
has studied the foreclosure process and
made recommendations for legislative and
administrative reforms to streamline the
process.11 DFS is also developing a registry
of vacant and abandoned properties and will
share the information with local officials.12
The New York State Attorney General has
awarded nearly $33 million to land banks
across the State. The land banks will use
the funds to combat blight by a variety
of means, including demolishing vacant
and abandoned homes, renovating and
reselling properties, and supporting other
development activities.13

Figure 5.

Activity at the Beginning of the Foreclosure Process Is
Starting to Slow...
Lis Pendens Filings, 2011 to 2014
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Starting to Speed Up
Notices of Sale, 2011 to 2014
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Source: Renwood RealtyTrac.
A lis pendens filing is a pre-foreclosure action in which the lender files notification of a pending
lawsuit. A notice of sale is notification that the property has been scheduled for public auction.
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County-Level Foreclosure Data
Pending Foreclosure Cases
at Beginning of Year
(Court Term 1)
County

6

2013

2014

2015

Pending
Foreclosure
Percentage Case Trend,
2013 to 2015,
Change
High and Low
2014 to
Marked
2015

Foreclosure Rate:
Pending
Foreclosures
as Percentage
of Housing Units

Total
Housing
Units for
Every One
Foreclosure
Case

Capital District
Albany
Columbia
Greene
Rensselaer
Saratoga
Schenectady
Warren
Washington
Capital District Total

757
229
159
571
769
937
286
277
3,985

1,062
296
247
872
923
1,207
318
403
5,328

1,241
313
326
867
948
1,239
389
393
5,716

16.9%
5.7%
32.0%
-0.6%
2.7%
2.7%
22.3%
-2.5%
7.3%

0.90%
0.96%
1.12%
1.21%
0.95%
1.82%
1.00%
1.36%
1.13%

111
104
89
82
105
55
100
73
89

Central New York
Cayuga
Cortland
Madison
Onondaga
Oswego
Central New York Total

101
124
231
842
183
1,481

209
153
233
1,398
277
2,270

197
166
277
1,629
359
2,628

-5.7%
8.5%
18.9%
16.5%
29.6%
15.8%

0.54%
0.81%
0.87%
0.80%
0.67%
0.76%

185
123
114
125
149
131

Finger Lakes
Genesee
Livingston
Monroe
Ontario
Orleans
Seneca
Wayne
Wyoming
Yates
Finger Lakes Total

152
133
1,379
138
149
50
206
78
37
2,322

181
199
2,370
259
190
72
317
93
59
3,740

173
191
2,622
254
162
79
307
66
44
3,898

-4.4%
-4.0%
10.6%
-1.9%
-14.7%
9.7%
-3.2%
-29.0%
-25.4%
4.2%

0.68%
0.70%
0.82%
0.53%
0.88%
0.49%
0.75%
0.37%
0.33%
0.74%

147
142
122
190
113
203
133
271
306
135

Long Island
Nassau
Suffolk
Long Island Total

6,374
9,729 11,554
12,313 16,227 16,046
18,687 25,956 27,600

18.8%
-1.1%
6.3%

2.47%
2.82%
2.66%

40
35
38

Mid-Hudson
Dutchess
Orange
Putnam
Rockland
Sullivan
Ulster
Westchester
Mid-Hudson Total

922
1,624
1,705
881
1,792
2,302
297
697
800
1,093
1,924
2,356
507
718
800
680
1,013
1,285
2,030
3,574
4,137
6,410 11,342 13,385

5.0%
28.5%
14.8%
22.5%
11.4%
26.9%
15.8%
18.0%

1.44%
1.67%
2.10%
2.26%
1.62%
1.54%
1.12%
1.49%

70
60
48
44
62
65
89
67
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County-Level Foreclosure Data
Pending Foreclosure Cases
at Beginning of Year
(Court Term 1)
County

2013

2014

2015

Pending
Foreclosure
Percentage Case Trend,
2013 to 2015,
Change
High and Low
2014 to
Marked
2015

Foreclosure Rate:
Pending
Foreclosures
as Percentage
of Housing Units

Total
Housing
Units for
Every One
Foreclosure
Case

Mohawk Valley
Fulton
Hamilton
Herkimer
Montgomery
Oneida
Schoharie
Mohawk Valley Total

288
NA
136
280
441
89
1,234

389
NA
187
390
657
137
1,760

445
NA
216
435
649
177
1,922

14.4%
NA
15.5%
11.5%
-1.2%
29.2%
9.2%

1.56%
NA
0.65%
1.88%
0.62%
1.03%
0.89%

64
NA
154
53
160
97
112

North Country
Clinton
Essex
Franklin
Jefferson
Lewis
Saint Lawrence
North Country Total

552
167
68
154
26
100
1,067

644
183
123
206
48
154
1,358

624
244
120
243
51
174
1,456

-3.1%
33.3%
-2.4%
18.0%
6.3%
13.0%
7.2%

1.74%
0.96%
0.48%
0.42%
0.34%
0.33%
0.69%

57
105
210
239
297
299
145

3,903
4,563
4,924
13,853 11,240 11,402
881
898
814
12,497 12,421 10,667
1,100
1,619
1,360
32,234 30,741 29,167

7.9%
1.4%
-9.4%
-14.1%
-16.0%
-5.1%

0.96%
1.14%
0.10%
1.27%
0.77%
0.86%

104
88
1043
79
130
116

694
207
194
232
377
15
232
134
81
2,166

2.8%
19.7%
-1.0%
10.5%
14.2%
-48.3%
-1.3%
8.1%
-13.8%
4.8%

0.77%
0.54%
0.79%
0.75%
1.23%
0.16%
0.48%
0.61%
0.19%
0.64%

130
185
127
134
81
630
210
165
515
156

81
109
100
233
299
225
475
535
380
1,597
2,362
2,493
536
714
792
2,922
4,019
3,990
72,183 88,580 91,928

-8.3%
-24.7%
-29.0%
5.5%
10.9%
-0.7%
3.8%

0.38%
0.55%
0.57%
0.59%
0.80%
0.61%
1.13%

260
182
176
168
125
164
88

New York City
Bronx
Kings
New York
Queens
Richmond
New York City Total
Southern Tier
Broome
Chemung
Chenango
Delaware
Otsego
Schuyler
Steuben
Tioga
Tompkins
Southern Tier Total
Western New York
Allegany
Cattaraugus
Chautauqua
Erie
Niagara
Western New York Total
Grand Total

590
212
165
171
326
21
162
113
81
1,841

675
173
196
210
330
29
235
124
94
2,066

Source: New York State Unified Court System and U.S. Census Bureau with OSC calculations. Foreclosure data is not available for Hamilton
County. Pending foreclosure counts are based on snapshot data from Term 1 of the court calendar (which covers most of the month of January).
Census data on the number of housing units is from the American Community Survey (five-year estimates with the most recent data from 2013).
Foreclosure cases include both residential and nonresidential properties, and so the “foreclosure rate” and “total housing units for every one
foreclosure case” metrics are intended to convey an approximate sense of the relative prevalence of properties in foreclosure.
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1

Office of the State Comptroller (OSC), Cleaning it up: The Foreclosure Problem and the Response of Local Governments (March 2012).
Available at: www.osc.state.ny.us/localgov/pubs/research/foreclosure.pdf.

2

“Governor Cuomo Announces Major Mortgage Companies Agree to Measures to Combat Vacant Abandoned ‘Zombie Properties,’” Governor
Andrew Cuomo press release, May 18, 2015,
www.governor.ny.gov/news/governor-cuomo-announces-major-mortgage-companies-agree-measures-combat-vacant-abandoned-zombie,
accessed June 3, 2015.

3

New York State Unified Court System, 2014 Report of the Chief Administrator of the Courts, p. 3.

4

New York State Unified Court System, 2012 Report of the Chief Administrator of the Courts, pp. 1-2.

5

Data from the New York State Unified Court System. Data is as of Term 1 of the annual court calendar (corresponding roughly to the month of
January). See the appendix for county-level data on pending foreclosures organized by region. County-level data on pending foreclosures prior to
2013 is not available.

6

Foreclosure figures include both residential and nonresidential properties. A property may have more than one than foreclosure case against it (if it has
more than one delinquent loan). Also, a single foreclosure case may involve properties with multiple housing units. Housing unit data is from the Bureau
of the Census (American Community Survey, five-year estimates, with most recent data from 2013). Consequently, the foreclosure rate is not an exact
figure, but rather provides an estimate of the relative scale of the foreclosure problem in different areas of the State. New York City is atypical because it
has a much greater proportion of multi-family residential properties than other regions of the State.

7

OSC, Upstate/Downstate: New York’s Diverging Housing Market (June 2010).
Available at: www.osc.state.ny.us/localgov/pubs/research/snapshot/0610snapshot.pdf.

8

RealtyTrac, “56 Percent of 3.3 Million HELOCs Scheduled to Reset with Higher Rates in Next Four Years are on Underwater Homes (March 2015),”
available at: www.realtytrac.com/news/mortgage-and-finance/heloc-resets-report/.

9

Data from Renwood RealtyTrac. These data do not include all foreclosure resolutions, notably settlements (where a foreclosure is avoided by
settlement between the lender and borrower) and dismissals. If a property fails to sell at auction, the title is typically transferred to the lender.

10

The efforts of the courts are discussed in the annual Report of the Chief Administrator of the Courts: Pursuant to Chapter 507 of the Laws of 2009,
available at: www.nycourts.gov/publications/index.shtml#Foreclosure.

11

New York State Department of Financial Services, Report on New York’s Foreclosure Process (May 2015), available at:
www.dfs.ny.gov/reportpub/fore_proc_report_052015.pdf.

12

“Governor Cuomo Announces Major Mortgage Companies Agree to Measures,” op. cit.

13

“A.G. Schneiderman Awards $20 Million to Land Banks Across New York State,” New York State Attorney General’s Office, Press Release,
October 15, 2014.
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foreclosure, ejectment, lease, Statutes, strict foreclosure,
foreclosure action, law day, tenant, opened, foreclosed
property, mortgage, appears, subject property, provides,
parties, motion for a stay, encumbrancer, foreclosing,
judgments, occupied, subject matter jurisdiction, person in
possession, dwelling unit, bona fide, proceedings, transferee,
court’s authority, written lease, equitable, involves

Case Summary
Overview
In an underlying action, a judgment of strict foreclosure
was entered. Thereafter, an application for execution of
ejectment was granted, with a stay of execution. A tenant of
defendant filed a motion for, inter alia, an emergency stay of
execution. The court held that the tenant resided in a
basement apartment of a dwelling unit, as defined in Conn.
Gen. Stat. § 47a-1(c), although he did not have a refrigerator,
stove, or kitchen sink. As he was in possession of the
property pursuant to a written lease at the time of his
ejectment, he could not be ejected under Conn. Gen. Stat. §
49-22.

Ejectment improper.

Civil Procedure > Judgments > Relief From Judgments >
General Overview
Real Property Law > Financing > Foreclosures > Strict
Foreclosures

HN1 See Conn. Gen. Stat. § 49-15(a)(1).
Civil Procedure > Parties > Intervention > Motions to Intervene
Civil Procedure > Parties > Intervention > Statutory Right to
Intervene

Core Terms

Outcome

LexisNexis® Headnotes

HN2 See Conn. Gen. Stat. § 52-102.
Real Property Law > Financing > Foreclosures > General
Overview
Real Property Law > ... > Landlord’s Remedies & Rights >
Eviction Actions > General Overview

HN3 The Protecting Tenants at Foreclosure Act of 2009
(PTFA), Pub. L. No. 111-22, §§ 701-704, 123 Stat. 1632
(2009), protects tenants from immediate eviction by owners
of residential properties through foreclosure. The PTFA
establishes that the immediate successor in interest of a
foreclosed property must provide all tenants with at least 90
days notice prior to bringing an eviction due to foreclosure.
The remedial nature of the PTFA is designed to allow bona
fide tenants adequate time to find alternative housing.
Subsection (b) of the PTFA provides, in part: For purposes
of this section, a lease or tenancy shall be considered bona
fide only if: (1) the mortgagor or the child, spouse, or parent
of the mortgagor under the contract is not the tenant; (2) the
lease or tenancy was the result of an arms-length transaction;
and (3) the lease or tenancy requires the receipt of rent that
is not substantially less than fair market rent for the property
or the unit’s rent is reduced or subsidized due to a Federal,
State, or local subsidy.
Real Property Law > Landlord & Tenant > General Overview

Barry Lites

Page 2 of 10
2012 Conn. Super. LEXIS 2613, *2613
HN4 See Conn. Gen. Stat. § 47a-1(c).
Real Property Law > ... > Landlord’s Remedies & Rights >
Eviction Actions > General Overview
Real Property Law > Landlord & Tenant > Tenant’s Remedies
& Rights > General Overview

HN5 Under Connecticut law, a ″roomer″ is a person
occupying a dwelling unit, which does not include a
refrigerator, stove, kitchen sink, toilet and shower or bathtub
and one or more of these facilities are used in common by
other occupants in the structure. Conn. Gen. Stat. § 47a-1(j).
There is nothing in the language of the summary process
statutes indicating that a ″roomer″ cannot also be a tenant of
a dwelling unit. In fact, a roomer can be a tenant who
occupies exclusively a portion of a dwelling, but shares
some of the facilities in common.
Real Property Law > Financing > Foreclosures > General
Overview
Real Property Law > Title Quality > Adverse Claim Actions >
Ejectment

HN6 See Conn. Gen. Stat. § 49-22(a).

subject to the mortgage. The court unquestionably retains
jurisdiction to determine many postjudgment motions,
including motions for deficiency judgments as well as the
ejectment of parties in possession.
Civil Procedure > ... > Subject Matter Jurisdiction > Jurisdiction
Over Actions > General Overview
Governments > Courts > Authority to Adjudicate
Real Property Law > Financing > Foreclosures > General
Overview

HN9 The jurisdictional question raised by the language of
Conn. Gen. Stat. § 49-22 does not appear to involve subject
matter jurisdiction, generally. Subject matter jurisdiction
involves the authority of a court to adjudicate the type of
controversy presented by the action before it. A court lacks
discretion to consider the merits of a case over which it is
without jurisdiction. Although related, the court’s authority
to act pursuant to a statute is different from its subject
matter jurisdiction. The power of the court to hear and
determine, which is implicit in jurisdiction, is not to be
confused with the way in which that power must be
exercised in order to comply with the terms of the statute.

Civil Procedure > Judgments > Relief From Judgments >
General Overview

Civil Procedure > Judgments > Relief From Judgments >
General Overview

Real Property Law > Financing > Foreclosures > Strict
Foreclosures

Governments > Courts > Authority to Adjudicate

HN7 Conn. Gen. Stat. § 49-15 addresses the question of
opening judgments of strict foreclosure after title has
passed pursuant to a law day. Section 49-15(a)(1) provides
in part that no such judgment shall be opened after the title
has become absolute in any encumbrancer except as provided
in § 49-15(a)(2). The exception provided for in § 4915(a)(2) permits judgments to be opened upon agreement
within a certain timetable.
Civil Procedure > ... > Subject Matter Jurisdiction > Jurisdiction
Over Actions > General Overview
Civil Procedure > Judgments > Relief From Judgments >
General Overview
Real Property Law > Financing > Foreclosures > Strict
Foreclosures

HN8 The nature of a court’s authority after title passes in a
strict foreclosure is nuanced. For example, a judgment of
strict foreclosure may be constitutionally challenged after
title has passed on the basis of notice. A judgment of strict
foreclosure may be opened, notwithstanding Conn. Gen.
Stat. § 49-15, to correct the inadvertent omission of a parcel

Real Property Law > Financing > Foreclosures > Strict
Foreclosures
Real Property Law > ... > Landlord’s Remedies & Rights >
Eviction Actions > General Overview

HN10 Connecticut courts have subject matter jurisdiction,
generally, over controversies involving the ejectment of
tenants in cases of strict foreclosure. It therefore may be
more appropriate to term the restriction of Conn. Gen. Stat.
§ 49-22 as one affecting the court’s substantive authority
rather than as one affecting its jurisdiction. Furthermore, a
court has the inherent authority to open, correct or modify
its judgments. The time limitations to open judgments under
Conn. Gen. Stat. § 52-212a, for example, do not operate to
strip the court of its jurisdiction over its judgments, but
merely operate to limit the time period in which a court may
exercise its substantive authority to adjudicate the merits of
a case.
Civil Procedure > Parties > Joinder of Parties > General
Overview
Real Property Law > Financing > Foreclosures > General
Overview

Barry Lites
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2012 Conn. Super. LEXIS 2613, *2613
Real Property Law > ... > Landlord’s Remedies & Rights >
Eviction Actions > General Overview

HN11 A tenant must be joined as a party to a foreclosure
action in order to be ejected pursuant to Conn. Gen. Stat. §
49-22(a).
Real Property Law > Financing > Foreclosures > General
Overview

HN12 Title to property and possession of that property are
separate questions. Indeed, courts have recognized that, in
equity, title and possession of premises may not
automatically be linked. A party can obtain title through a
foreclosure action without also obtaining the right to
possession. Thus, a court can consider a defendant’s right to
possession of the property without opening the judgment of
foreclosure or jeopardizing the defendant’s title to the
property.

purpose of determining the proper application of the order
of ejectment, as it involves the limited question of possession
and not title to the property. Individuals claiming possession
of foreclosed property should be able to choose this remedy,
if they desire. Otherwise, an individual would be forced to
bring a separate action for entry and detainer. There are
many instances in which no existing action involving
possession of real property exists and entry and detainer
may, therefore, be the only avenue to regain possession.
Conn. Gen. Stat. § 47a-45a.
Civil Procedure > Remedies > Damages > Punitive Damages
Real Property Law > ... > Landlord’s Remedies & Rights >
Eviction Actions > Forcible Entry & Detainer

HN15 A cause of action for entry and detainer provides for
the imposition of costs and punitive damages pursuant to
Conn. Gen. Stat. § 47a-46.

Governments > Courts > Authority to Adjudicate
Real Property Law > Financing > Foreclosures > General
Overview
Real Property Law > ... > Landlord’s Remedies & Rights >
Eviction Actions > General Overview

HN13 Courts are authorized to issue orders of ejectment of
parties pursuant to Conn. Gen. Stat. § 49-22(a). Courts must
therefore have the attendant authority to adjudicate and
determine the proper execution of orders of ejectment as
they may affect parties and other individuals claiming to be
in possession of foreclosed property. This principle appears
to be especially evident in equitable causes of action, such
as the foreclosure of security interests in real property.
Because a mortgage foreclosure action is an equitable
proceeding, a trial court may consider all relevant
circumstances to ensure that complete justice is done.
Civil Procedure > Parties > Joinder of Parties > General
Overview
Governments > Courts > Authority to Adjudicate
Real Property Law > Financing > Foreclosures > General
Overview
Real Property Law > ... > Landlord’s Remedies & Rights >
Eviction Actions > General Overview

HN14 There is no doubt a court has the authority to enjoin
an execution of ejectment by a tenant who is not a party to
the action. Given the general jurisdiction of the court over
the possession of the property, postjudgment, it appears both
logical and efficient to join a tenant as a party to an
underlying foreclosure action, but only for the limited

Civil Procedure > Parties > Intervention > Permissive
Intervention

HN16 The criteria for permissive intervention are: (1) the
timeliness of intervention; (2) the proposed intervenors’
interest in the controversy; (3) the adequacy of the
representation of any such interest by existing parties; (4)
any delay caused by intervention; and (5) the necessity for
or value of intervention in terms of resolving the controversy.
Real Property Law > Financing > Foreclosures > General
Overview
Real Property Law > ... > Landlord’s Remedies & Rights >
Eviction Actions > Summary Evictions & Proceedings
Real Property Law > Landlord & Tenant > Lease Agreements >
General Overview

HN17 A court must always be mindful of the many lawful
avenues available to parties for the resolution of actions to
foreclose real property. Some are appropriate; some are not.
Leasehold interests granted between the entry of a judgment
of strict foreclosure and the law day are distinguishable
under the law of Connecticut, and a bona fide lease may be
entered into during this time. Moreover, the vesting of title
in a mortgagee does not automatically carry with it the right
to possession of the premises. A foreclosing mortgagee and
successor in title has only two options for obtaining
possession of the premises from a tenant in possession: (1)
name the tenant as a party in the foreclosure action and
obtain a judgment of ejectment pursuant to Conn. Gen. Stat.
§ 49-22; or (2) after obtaining title, proceed with a summary
process action, pursuant to Conn. Gen. Stat. § 47a-23.
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Real Property Law > Financing > Foreclosures > General
Overview
Real Property Law > ... > Landlord’s Remedies & Rights >
Eviction Actions > Summary Evictions & Proceedings

HN18 Pursuant to Conn. Gen. Stat. § 49-22, ″any person in
possession who is not a party to the action″ has the right to
notice prior to an ejectment pursuant to a foreclosure,
otherwise they are subject to summary process. § 49-22(a).
Real Property Law > Financing > Foreclosures > General
Overview
Real Property Law > ... > Landlord’s Remedies & Rights >
Eviction Actions > General Overview

HN19 See Conn. Gen. Stat. § 49-22(a).
Real Property Law > Financing > Foreclosures > General
Overview
Real Property Law > ... > Landlord’s Remedies & Rights >
Eviction Actions > General Overview

HN20 It has been considered and rejected by the Connecticut
Supreme Court that a lessee is a transferee pursuant to
Conn. Gen. Stat. § 49-22(a). The language of § 49-22(a)
therefore prohibits the ejectment of any person not a party to
the foreclosure unless such person is a ″transferee″ or
″lienor.″ The terms ″transferee″ and ″lienor″ are not defined
in the statute.
Judges: [*1] Mark H. Taylor, J.
Opinion by: Mark H. Taylor

Opinion
MEMORANDUM OF DECISION
I

BACKGROUND
Mr. Owen Kozlovich has filed a Motion for Emergency Stay
of Execution and Return of Personal Property in this action,
to which he was not a party. The underlying action involves
the foreclosure of a mortgage by the plaintiff, in which a
judgment of strict foreclosure was originally entered on
June 21, 2011. The first law days were established by the
court and were to begin on August 23, 2011. After an
intervening appeal of this judgment by the defendant was
dismissed, the plaintiff’s motion to open was granted and
the court set new law days, beginning on January 24, 2012,
upon which the plaintiff obtained title to the subject
property. Thereafter, the defendant filed a motion to open
and set aside the judgment, which was denied by the court
on March 27, 2012, for lack of jurisdiction pursuant to
General Statutes §49-15.1 An Application for Execution of
Ejectment was then granted by the court on August 13,
2012, with a stay of execution imposed for a period of four
weeks to permit the defendant to seek a stay in federal court.
Execution of the ejectment was effectuated on October 3,
2012. On October 5, 2012, Mr. Owen Kozlovich filed his
motion for stay of execution. Mr. Kozlovich asserts he was
a tenant of the defendant in this case, Mr. Vossbrinck, and
was not provided proper legal notice of the foreclosure and
was unjustly subject to an ejectment by the plaintiff. The
plaintiff responded with a written objection; however, legal
counsel for the plaintiff was unable to attend the immediate
hearing held by the court on October 5, 2012. The basis of
the plaintiff’s objection is, essentially, that Kozlovich is not
a bona fide tenant at the subject property. No objection was
raised by the plaintiff in the written objection regarding
Kozlovich’s status as a nonparty.
Upon hearing Kozlovich’s offer of proof as to his occupancy
of the subject premises and the existence of a lease, the
court granted a temporary stay of the ejectment, as to him
alone, for the purpose of further proceedings. No order
issued regarding the defendant, Mr. Vossbrinck, or Mr.

General Statutes §49-15 provides in relevant part: HN1 ″(a)(1) Any judgment foreclosing the title [*2] to real estate by strict
foreclosure may, at the discretion of the court rendering the judgment, upon the written motion of any person having an interest in the
judgment and for cause shown, be opened and modified notwithstanding the limitation imposed by section 52-212a, upon such terms
as to costs as the court deems reasonable, provided no such judgment shall be opened after the title has become absolute in any
encumbrancer except as provided in subdivision (2) of this subsection. (2) Any judgment foreclosing the title to real estate by strict
foreclosure may be opened after title has become absolute in any encumbrancer upon agreement of each party to the foreclosure action
who filed an appearance in the action and any person who acquired an interest in the real estate after title became absolute in any
encumbrancers provided (A) such judgment may not be opened more than four months after the date such judgment was entered or more
than thirty days after title became absolute in any encumbrancer, whichever is later, and (B) the rights and interests of each party,
regardless of whether the party filed an appearance in the action, and any person who acquired an interest in the real [*3] estate after
title became absolute in any encumbrancer, are restored to the status that existed on the date the judgment was entered.″
1
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Kozlovich’s personal property [*4] and the court advised
him of his rights to the return of his property, generally,
pursuant to General Statutes §49-22. The court then
continued the matter for an evidentiary hearing, held by the
court on October 9, 2012, at which both parties appeared
and presented evidence.
Mr. Kozlovich testified at the hearing and satisfactorily
proved to the court that he has occupied the foreclosed
property in a basement apartment since July 1, 2011. In
support of his testimony, he produced two signed, one-year
leases entered into with the defendant in this action, Mr.
Vossbrinck. The first of these two written leases began on
July 1, 2011, and the second on July 1, 2012. Importantly,
the first lease was signed after the original judgment of strict
foreclosure entered, but prior to the law day and the
resulting passing of title, which occurred many months later
on January 24, 2012. At this second hearing on the motion,
the court noted for the record that Kozlovich was not a party
to the foreclosure case, to which no objection was raised by
the plaintiff.
A third and final hearing was held on October 15, 2012, at
which the plaintiff objected to any action on Kozlovich’s
motion for stay by the court [*5] due to his status as a
nonparty. The plaintiff further objected to any action on the
motion at this juncture of the proceedings as the foreclosure
action had concluded, thereby implicating the continued
authority of the court. The court nonetheless opened the
judgment and made Kozlovich a party pursuant to General
Statutes §52-1022 for the limited purpose of continuing the
existing stay, due to expire later that day, and to immediately
consider the jurisdictional question raised by the plaintiff’s
oral objection. The court takes this opportunity to clarify
that the motion to open was granted only to determine
possession of the property; not as to the title, which is now
clearly vested in the plaintiff.
II
FACTS
For purposes of making a record of the proceedings, the
court makes the following findings of fact which supersede

any observations made by the court on the record. Based
upon the uncontroverted testimony of Mr. Kozlovich, the
basement apartment appears to have a bathroom in each of
two rooms occupied by Kozlovich, but has no kitchen.
Although disputed by the plaintiff, Kozlovich further
provided supporting evidence of his residency at the
foreclosed property through mail he received there since
March of 2012.3 The consideration for the two leases with
Vossbrinck provided an option for the payment of $650 in
rent per month or, alternatively, a barter arrangement
satisfied in whole or part by services provided to Vossbrinck
at the rate of $10 per hour. These services included paralegal
work for this foreclosure case, chopping wood for a
wood-fueled furnace,
[*7] carpentry and general
maintenance of the twenty-five-acre property. Kozlovich
stated that he has generally bartered his services in lieu of
rental payments.
The plaintiff vehemently opposes the stay, assailing
Kozlovich’s character and particularly citing a finding in a
family case, Kozlovich v. Kozlovich, Superior Court, judicial district of Middlesex, Docket No. FA 054003806, 2007
Conn. Super. LEXIS 544 (February 21, 2007, Bozzuto, J.),
that Kozlovich lacked credibility, especially regarding his
personal finances. The plaintiff’s attorney also testified to
the fact that Kozlovich knows about this foreclosure case,
as she has witnessed his presence during court proceedings
with the defendant. Kozlovich has, admittedly, provided
paralegal services to Vossbrinck in this matter and was
aware of the foreclosure proceedings at the time he entered
into the original lease with him on July 1, 2011.
The plaintiff presented evidence contradicting Kozlovich’s
residency at the subject property. According to the
Department of Motor [*8] Vehicles (DMV) it appears that
he has never listed the address of the foreclosed property as
his residence. Both tellingly and similarly, the plaintiff
further asserts that Kozlovich never listed the address of
another foreclosed home with the DMV, from which he was
evicted under similar circumstances in 2011. The plaintiff
therefore adamantly asserts that Mr. Kozlovich is not a bona
fide tenant and that his motive is to obtain ″cash for keys,″

General Statutes §52-102 provides: HN2 ″Upon motion made by any party or nonparty to a civil action, the person named in the
party’s motion or the nonparty so moving, as the case may be, (1) may be made a party by the court if that person has or claims an interest
in the controversy, or any part thereof, adverse to the plaintiff, or (2) shall be made a party by the court if that person is necessary for
a complete determination or settlement of any question involved therein; provided no person [*6] who is immune from liability shall
be made a defendant in the controversy.″ Had such a written motion been made earlier, it would have been granted by the court. As there
had been no objection until the October 15, 2012 hearing, the technical obstacle to the court’s action on the motion had been viewed
as waived by the plaintiff.
2

3

The court notes that this evidence alone would be insufficient to show timely occupancy at the subject property, as the law day had
passed and the plaintiff had title at this time in March 2012.
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as he was neither a party to the ejectment nor given notice
of the foreclosure pursuant to federal law.4
The court finds that Kozlovich was aware of the foreclosure
proceeding, but also finds that he was not made a party to
this case by the plaintiff. Importantly, however, and based
upon the preponderance of evidence presented, the court
finds that Kozlovich has resided at the subject property
pursuant to a written lease for barter and has done so since
July 1, 2011. The evidence presented therefore supports the
court’s conclusion that Kozlovich resided at the subject
[*10] property in a ″dwelling unit″ as that term is defined in
General Statutes §47a-1(c).5 The court further finds that
Koslovich notified the plaintiff’s marshal of his presence at
the subject property under a claim of a lease at the time
service was made of the ejectment, but prior to its execution.
It is important to note that the first lease was entered into on
July 1, 2011, which occurred between the judgment of strict
foreclosure and the original law day set in this case. There
is a substantial inference of collusion to thwart the plaintiff’s
right to possession, especially since there is no evidence to
suggest that income from the lease would have supported an
attempt by the defendant to exercise his right of redemption.

However, the court finds there was insufficient evidence
presented to prove collusion between Kozlovich and the
defendant, Mr. Vossbrinck. Furthermore, the court has found
as a matter of fact that Kozlovich has resided at the property
for well over one year at the time of the ejectment.
III
DISCUSSION
The principal issue raised by the motion for stay is whether
the plaintiff is authorized to eject Kozlovich from the
property in this foreclosure action pursuant to General
Statutes §49-22.6 However, prior to considering this
substantive claim, the court must first consider the issue of
jurisdiction [*12] and the court’s authority to take action on
the motion presented by Mr. Kozlovich.
A. Jurisdiction

4

HN3 The Protecting Tenants at Foreclosure Act of 2009 (PTFA) protects tenants from immediate eviction by owners of residential
properties through foreclosure. See Protecting Tenants at Foreclosure Act of 2009, Pub. L. No. 111-22, §§701-04, 123 Stat. 1632,
1660-62 (2009) (codified in the notes following 12 U.S.C. §5220); see also Public Law 111-203, §1484, 124 Stat. 2204 (2010). The
PTFA establishes that the immediate successor in interest of a foreclosed property must provide all tenants with at least 90 days notice
prior to bringing an eviction due to foreclosure. The remedial nature of the PTFA is designed to allow bona fide tenants adequate
[*9] time to find alternative housing. Subsection (b) of the PTFA provides, in part: ″For purposes of this section, a lease or tenancy shall
be considered bona fide only if (1) the mortgagor or the child, spouse, or parent of the mortgagor under the contract is not the tenant;
(2) the lease or tenancy was the result of an arms-length transaction; and (3) the lease or tenancy requires the receipt of rent that is not
substantially less than fair market rent for the property or the unit’s rent is reduced or subsidized due to a Federal, State, or local subsidy.″
See Sachdev Plaza, LLC, v. McDonald, Superior Court, Housing Session, judicial district of Hartford, Docket No. HDSP 164755 (June
21, 2012, Oliver, J.) (54 Conn. L. Rptr. 229, 2012 Conn. Super. LEXIS 1647).
5
General Statutes §47a-1(c) provides: HN4 ″’Dwelling unit’ means any house or building, or portion thereof, which is occupied, is
designed to be occupied, or is rented, leased or hired out to be occupied, as a home or residence of one or more persons.″ The fact that
Kozlovich did not have a refrigerator, stove, or kitchen sink does not exclude this basement apartment from the definition of a dwelling
unit. HN5 Under Connecticut law, a ″roomer″ is a person occupying a dwelling unit, which does not include a refrigerator, stove, kitchen
sink, toilet and shower or bathtub and one or more of these facilities are used in common by other occupants in the structure. General
Statutes §47a-1(j). There is nothing in the language of the summary process statutes indicating that a ″roomer″ cannot also be a tenant
of a dwelling unit. In fact, ″[a] roomer can be a tenant who occupies exclusively a portion of a dwelling, [*11] but shares some of the
facilities in common.″ Shea v. Windsor Locks, Superior Court, judicial district of Hartford, Docket No. CV 91 0503606, 1992 Conn.
Super. LEXIS 3337 (December 2, 1992, Sullivan, J.).

General Statutes §49-22(a) provides: HN6 ″In any action brought for the foreclosure of a mortgage or lien upon land, or for any
equitable relief in relation to land, the plaintiff may, in his complaint, demand possession of the land, and the court may, if it renders
judgment in his favor and finds that he is entitled to the possession of the land, issue execution of ejectment, commanding the officer
to eject the person or persons in possession of the land and to put in possession thereof the plaintiff or the party to the foreclosure entitled
to the possession by the provisions of the decree of said court, provided no execution shall issue against any person in possession who
is not a party to the action except a transferee or lienor who is bound by the judgment by virtue of a lis pendens. The officer shall eject
the person or persons in possession and may remove such person’s possessions and personal effects and deliver such possessions and
effects to the place of storage designated by the chief executive officer of the town for such purposes.″ (Emphasis added.)
6
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HN7 General Statute §49-157 addresses [*13] the question
of opening judgments of strict foreclosure after title has
passed pursuant to a law day. Section 49-15(a)(1) provides
in relevant part: ″no such judgment shall be opened after the
title has become absolute in any encumbrancer except as
provided in subdivision (2) of this subsection.″ The exception
provided for in subsection (2) permits judgments to be
opened upon agreement within a certain timetable, which is
inapplicable to the present case.
HN8 The nature of the court’s authority after title passes in
a strict foreclosure is nuanced. For example, a judgment of
strict foreclosure may be constitutionally challenged after
title has passed on the basis of notice. See, e.g., Argent
Mortgage Co., LLC v. Huertas, 288 Conn. 568, 576, 953
A.2d 868 (2008). A judgment of strict foreclosure may be
opened, notwithstanding §49-15, to correct the inadvertent
omission of a parcel subject to the mortgage. New Milford
Savings Bank v. Jajer, 244 Conn. 251, 253-55, 708 A.2d
1378 (1998) (the complaint mistakenly referenced only two
parcels, despite the fact that the mortgage conveyance
included three parcels). More relevant here, the court
unquestionably retains [*14] jurisdiction to determine many
postjudgment motions, including motions for deficiency
judgments; see Federal Deposit Ins. Corp. v. Voll, 38 Conn.
App. 198, 207, 660 A.2d 358, cert. denied, 235 Conn. 903,
665 A.2d 901 (1995); as well as the ejectment of parties in
possession, the scope of which is challenged in this case.
HN9 The jurisdictional question raised by the language of
§49-22 does not appear to involve subject matter jurisdiction,
generally. ″Subject matter jurisdiction involves the authority
of the court to adjudicate the type of controversy presented
by the action before it . . . [A] court lacks discretion to
consider the merits of a case over which it is without
jurisdiction . . . Although related, the court’s authority to act
pursuant to a statute is different from its subject matter
jurisdiction. The power of the court to hear and determine,
which is implicit in jurisdiction, is not to be confused with
the way in which that power must be exercised in order to
comply with the terms of the statute.″ (Citation omitted;
internal quotation marks omitted.) In re Matthew F., 297
Conn. 673, 688-89, 4 A.3d 248 (2010); see also Citibank,
N.A. v. Lindland, 131 Conn.App. 653, 660, 27 A.3d 423,
[*15] cert. granted, 303 Conn. 906, 31 A.3d 1180 (2011)
(involving a distinguishable process applicable to
foreclosures by sale).
Apart from the procedural question presented of whether
Kozlovich’s motion for stay may be heard in this foreclosure

case, HN10 Connecticut courts have subject matter
jurisdiction, generally, over controversies involving the
ejectment of tenants in cases of strict foreclosure. See
Tappin v. Homecomings Financial Network, Inc., 265 Conn.
741, 752-53, 830 A.2d 711 (2003); see generally Hite v.
Field, 38 Conn.Sup. 70, 462 A.2d 393 (1982). It therefore
may be more appropriate to term the restriction of §49-22 as
one affecting the court’s substantive authority rather than as
one affecting its jurisdiction. Citibank, N.A. v. Lindland,
supra, 131 Conn.App. 660. Furthermore, ″[a] court has the
inherent authority to open, correct or modify its judgments
. . . The [time limitations to open judgments under General
Statutes] §52-212a [, for example,] do not operate to strip
the court of its jurisdiction over its judgments, but merely
operate to limit the time period in which a court may
exercise its substantive authority to adjudicate the merits of
a case.″ (Citation omitted; internal [*16] quotation marks
omitted.) Id., 661.
The facts in Tappin v. Homecomings Financial Network,
Inc., supra, 265 Conn. 741, are notably similar to the facts
in the present case, except that the case was separately filed
seeking injunctive relief against the foreclosing bank. In
Tappin ″[a] judgment of strict foreclosure was rendered on
October 15, 2001, and the initial law date was scheduled for
December 17, 2001. On November 1, 2001, after the
foreclosure action had gone to judgment but prior to the
expiration of the law days, [the defendant in the foreclosure
action] entered into a written lease with the plaintiff, and the
plaintiff and her six children took occupancy of the property.
The plaintiff was unaware of the foreclosure action when
she signed the lease and moved into the property. The
plaintiff was never added as a party to the foreclosure
action, and the defendant did not foreclose the plaintiff’s
interest as an omitted party pursuant to General Statutes
§49-30.″8 Id., 744. In Tappin, our Supreme Court also
addressed the subject matter jurisdiction of Connecticut
courts over tenants not joined as parties to foreclosures and
concluded that HN11 ″a tenant must be joined as a party to
[*17] the foreclosure action in order to be ejected pursuant
to §49-22(a).″ Id., 743.
Aside from the issue of joining Kozlovich as a party for the
limited purpose of presenting his motion for stay in this
case, the plaintiff’s objection appears to be based upon the
fact that title has passed and the foreclosure has concluded.
The question therefore arises of whether Kozlovich’s motion
for stay involves an attempt to open a judgment of strict
foreclosure in violation of §49-15(a), which precludes

7

See footnote 1 of this opinion.

8

The plaintiff in Tappin was unaware of the foreclosure, unlike Kozlovich. The court will address this distinguishing issue, infra.
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opening judgments once title has vested in an encumbrancer.
The distinguishing issue presented here, however, involves
Kozlovich’s right to possession and not the title to the
foreclosed property.
In finding subject matter jurisdiction over tenants in a strict
foreclosure case after title has passed, albeit it in a separate
action, the Supreme Court has elucidated in Tappin ″that
HN12 title to property and possession of that property are
separate questions . . . Indeed, courts have recognized that,
in equity, title and possession of premises may not
automatically be linked . [*18] . . A party can obtain title
through a foreclosure action without also obtaining the right
to possession . . . Thus . . . we can consider the defendant’s
right to possession of the property without opening the
judgment of foreclosure or jeopardizing the defendant’s
title to the property.″ (Citations omitted; internal quotation
marks omitted.) Id., 753.
B. Continuing Jurisdiction Over an Execution of Ejectment
HN13 Courts are authorized to issue orders of ejectment of
parties pursuant to §49-22(a). Courts must therefore have
the attendant authority to adjudicate and determine the
proper execution of orders of ejectment as they may affect
parties and other individuals claiming to be in possession of
foreclosed property. This principle appears to be especially
evident in equitable causes of action, such as the foreclosure
of security interests in real property. ″[B]ecause a mortgage
foreclosure action is an equitable proceeding, the trial court
may consider all relevant circumstances to ensure that
complete justice is done.″ (Emphasis in original; internal
quotation marks omitted.) Morgera v. Chiappardi, 74 Conn.App. 442, 457, 813 A.2d 89 (2003); see also New Milford
Savings Bank v. Jajer, 244 Conn. 251, 257, 708 A.2d 1378
(1998) [*19] (due to equitable nature of foreclosure
proceedings, §49-15 does not preclude trial court from
exercising its discretion to open judgment of strict
foreclosure); Fidelity Trust Co. v. Irick, 206 Conn. 484,
490, 538 A.2d 1027 (1988) (trial court sits as court of equity
in foreclosure suit and, therefore, can refuse to confirm sale,
in sound exercise of discretion, when highest bid is
inadequate).
HN14 There is no doubt the court has the authority to enjoin
an execution of ejectment by a tenant who is not a party to
the action. However, the court is unable to identify a case
deciding the present question of whether there is authority
to join a tenant as a party within a foreclosure action for the
purpose of staying a postjudgment execution of ejectment.
9

Given the general jurisdiction of the court over the possession
of the property, postjudgment, it appears both logical and
efficient to join a tenant as a party to an underlying
foreclosure action, but only for the limited purpose of
determining the proper application of the order of ejectment,
as it involves the limited question of possession and not title
to the property. Individuals claiming possession of foreclosed
property should be able [*20] to choose this remedy, if they
desire. Otherwise, an individual would be forced to bring a
separate action for entry and detainer.9 There are many
instances in which no existing action involving possession
of real property exists and entry and detainer may, therefore,
be the only avenue to regain possession. General Statutes
§47a-45a. In the present case, Koslovich’s removal from
the foreclosed property originated with the court’s order of
ejectment and he should therefore be able to seek a remedy
from the court issuing the order.
Pursuant to General Statutes §52-102(2), the court has
determined that Kozlovich is a necessary party for a
complete determination of the proper application of the
execution of ejectment in this case. See Practice Book
§9-18. Although Connecticut procedure has not always
clearly defined the distinction between permissive
intervention and intervention as of right, the court concludes
that Kozlovich has also met HN16 the criteria for permissive
intervention, as set forth in Horton v. Meskill, 187 Conn.
187, 445 A.2d 579 (1982): (1) the timeliness [*21] of
intervention; (2) the proposed intervenors’ interest in the
controversy; (3) the adequacy of the representation of any
such interest by existing parties; (4) any delay caused by
intervention; and (5) the necessity for or value of intervention
in terms of resolving the controversy. Id., 197.
C. Kozlovich’s Motion for Stay
Mr. Kozlovich is in possession of a dwelling unit under a
written lease, entered into with the defendant after a
judgment of strict foreclosure entered in the case but before
title passed to the plaintiff pursuant to the law day. It is
unsettling that Kozlovich signed a lease with Vossbrinck
after the judgment of strict foreclosure entered and prior to
the law day. A lease entered into by collusion, hypothetically,
for the purpose of thwarting the right of a mortgagee to
possession of real property upon foreclosure, as portrayed
here by the plaintiff, should be of heightened concern to the
court and requires further examination.
After a judgment of strict foreclosure has entered, many
mortgagors abandon their homes and businesses; others

Notably, HN15 this cause of action provides for the imposition of costs and punitive damages pursuant to General Statutes §47a-46.
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press on in a variety of ways to save their properties
notwithstanding the judgment. Short sales, deeds in lieu of
foreclosure and [*22] the right to redeem by owners of the
equity are always possibilities. The defendant in this case,
Mr. Vossbrinck, has opposed this foreclosure for over four
years, including a separate action for fraud brought against
the plaintiff, which was removed to federal court.
Unfortunately for Mr. Vossbrinck, he has not successfully
redeemed title to the foreclosed property in this case.
HN17 The court must always be mindful of the many lawful
avenues available to parties for the resolution of actions to
foreclose real property. Some are appropriate; some are not.
For example, had there been a sale of the property after the
judgment of strict foreclosure entered and the running of
the law day, it would have no legal effect on title due to the
operation of a lis pendens. In addition, had a lease been
entered into by Kozlovich and Vossbrinck after the law day,
it would have no legal effect, as Vossbrinck no longer would
have had lawful title to encumber. However, leasehold
interests granted between the entry of a judgment of strict
foreclosure and the law day are distinguishable under the
law of our state and a bona fide lease may be entered into
during this time. See generally Tappin v. Homecomings
Financial Network, Inc., supra, 265 Conn. 741.
Moreover, [*23] the vesting of title in the mortgagee does
not automatically carry with it the right to possession of the
premises. EMC Mortgage Corp. v. Rossi, 43 Conn. Supp.
467, 469, 659 A.2d 212 (1995) [14 Conn. L. Rptr. 128]. A
foreclosing mortgagee and successor in title has only two
options for obtaining possession of the premises from a
tenant in possession: (1) name the tenant as a party in the
foreclosure action and obtain a judgment of ejectment,
pursuant to §49-22, or (2) after obtaining title, proceed with
a summary process action, pursuant to General Statutes
§47a-23. Federal Home Loan Mortgage Corp. v. Van
Sickle, 52 Conn.App. 37, 42-43, 726 A.2d 600 (1999).
Although a distinguishing factual finding here is that
Kozlovich was aware of the pending foreclosure, the court
should not necessarily conclude that Tappin v. Homecomings Financial Network, Inc., supra, 265 Conn. 741, is
inapplicable and that summary process applies under Hite v.
Field, supra, 38 Conn.Sup. 70. If the court were to interpret
Tappin categorically not to apply where a lessee has
knowledge of the foreclosure, it would be far more difficult,
for example, to enter into a lease to fund the redemption of
the property by the [*24] owner of the equity or, as possible
here, to maintain a twenty-five-acre property using a
wood-fueled furnace. However, if Hite were to automatically
apply, savvy lessees might gain an unjustifiable advantage

over unsuspecting mortgagors, who might otherwise be
entitled to possession.
At the time the original lease was entered into by Kozlovich
and Vossbrinck in this case, there appears to have been no
reasonable expectation that the lease would survive its
termination on the impending law day, after which it would
convert the tenancy to one at sufferance. First Federal Bank
v. Whitney Development Corp., 237 Conn. 679, 688-89, 677
A.2d 1363 (1996). By its own terms, the lease was for a
period of one year, beginning on July 1, 2011, despite a law
day less than two months later on August 23. Based upon
the terms of the lease, there is no reason to conclude that the
lease would have afforded Vossbrinck the opportunity to
exercise his right of redemption and there is no evidence
that Vossbrinck intended to provide for the maintenance of
the property to enhance the value of the property for any
reason other than for his own possession. However, the fact
is that the law day actually occurred [*25] much later on
January 24, 2012, and the execution of ejectment did not
occur until October 3, 2012, a date well over one year after
the original lease was signed and Kozlovich entered into
possession. The court therefore concludes that Kozlovich
was in possession of the land pursuant to a lease and the
court finds there to be insufficient evidence of collusion to
thwart the plaintiff’s right to possession. However, the court
reaches no conclusion as to whether the lease is bona fide
pursuant to the Protecting Tenants at Foreclosure Act of
2009, Pub. L. No. 111-22, §§701-04, 123 Stat. 1632,
1660-62 (2009) (codified in the notes following 12 U.S.C.
§5220).
HN18 Pursuant to §49-22, ″any person in possession who is
not a party to the action″ has the right to notice prior to an
ejectment pursuant to a foreclosure, otherwise they are
subject to summary process. General Statutes §49-22(a).
On its face, the language of §49-22(a) appears to prohibit
the ejectment of Mr. Kozlovich and provides, in relevant
part: HN19 ″In any action brought for the foreclosure of a
mortgage or lien upon land, or for any equitable relief in
relation to land, the plaintiff may, in his complaint, demand
possession of the land, [*26] and the court may, if it renders
judgment in his favor and finds that he is entitled to the
possession of the land, issue execution of ejectment,
commanding the officer to eject the person or persons in
possession of the land and to put in possession thereof the
plaintiff or the party to the foreclosure entitled to the
possession by the provisions of the decree of said court,
provided no execution shall issue against any person in
possession who is not a party to the action except a
transferee or lienor who is bound by the judgment by virtue
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of a lis pendens . . .″10 (Emphasis added.) General Statutes
§49-22(a).

lease. The court therefore concludes that he may not be
ejected pursuant to General Statutes §49-22.

IV

BY THE COURT

CONCLUSION

Mark H. Taylor, Judge

At [*27] the time of his ejectment, Mr. Kozlovich was in
possession of the subject property pursuant to a written

HN20 It has been considered and rejected by the Supreme Court that a lessee is a transferee pursuant to this statutory provision. ″The
language of §49-22(a) therefore prohibits the ejectment of any person not a party to the foreclosure unless such person is a ’transferee’
or ’lienor.’ The terms ’transferee’ and ’lienor’ are not defined in the statute. The defendant contends that the plaintiff is a transferee of
a possessory interest in the property who can be ejected under §49-22(a) despite not having been made a party to the foreclosure action.
We disagree.″ Tappin v. Homecomings Financial Network, Inc., supra, 265 Conn. 755-56.
10
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Francois A. Rivera, J.
Recitation in accordance with CPLR 2219 (a) of the papers
considered on the motion of plaintiff, First United Mortgage
Banking Corp. (hereinafter First United or the plaintiff),
filed on December 9, 2013, under motion sequence number
three, for an order (1) granting a default judgment against all
the defendants; (2) appointing a referee to compute pursuant
to the RPAPL 1321; and (3) amending the caption to
substitute the First United with Wilmington Trust Company
as Successor Trustee to Bank of America, National
Association (successor by merger to LaSalle Bank National
Association) as Trustee for Morgan Stanley Mortgage Loan
Trust 2007-12; and (4) substituting the John Doe defendant
with Serena Williams, Shatoya Williams, Andre Dorsey,
Tyrone Rushing, Jim Mullings, Adam Mendonca, Al Elliot,
Lemar Gukary and Christopher ″Doe.″
BACKGROUND

notice, mortgage, home loan, Successor, foreclosure action,
default, requirements, borrower, annexed, summons, merger,
motion seeking, motion papers, foreclosing, foreclosure,
high-cost, provides, subprime

[*1216A]

Opinion

On March 24, 2008, plaintiff commenced the instant
residential mortgage foreclosure action by filing a summons,
complaint and a notice of pendency with the Kings County
Clerk’s office.
The complaint alleges in pertinent part that defendant
Manuel Valdivieso (hereinafter Valdivieso) executed a note
(the subject note) [**2] in favor of the plaintiff in the
amount of $652,000.00 secured by a mortgage on certain
real property known as 804 Evergreen Avenue, Brooklyn,
New York, Block 3451 Lot 135 (hereinafter the subject
property) and thereafter, he defaulted on making payments
due and owing on said note. Plaintiff sent Valdivieso a
notice of his default and of its intent to accelerate the total
amount due on the subject note if the default was not cured.
Valdivieso did not cure the default.
No defendant has answered the complaint or submitted
opposition to the instant motion.
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MOTION PAPERS
The instant motion contains an affirmation of plaintiff’s
counsel, an affidavit of its loan servicer, a copy of the loan
servicer’s limited power of attorney, an affirmation in
compliance with Administrative Order 548/10; and eight
annexed exhibits labeled A through H. Exhibit A is the
summons and complaint. Exhibit B is the subject note.
Exhibit C is a default notice letter dated January 28, 2008,
from America’s Servicing Company to Valdivieso. Exhibit
D is the notice of pendency. Exhibit E are the affidavits of
service of the commencement papers on all defendants.
Exhibit F is a notice of appearance by the People of the
[**3] State of New York. Exhibit G are the affidavits of
additional mailing pursuant to CPLR 3215 (g) (3) (I).
Exhibit H is a document demonstrating that Valdivieso is
not in military service.
LAW AND APPLICATION
The instant motion is made five years after the
commencement of the action to foreclose a mortgage on a
three family home. Plaintiff contends that the five year
delay is attributable to three things, namely, the reassignment
of the matter from Steven Baum’s firm to plaintiff’s current
counsel, the time needed to comply with the new verification
requirements of Administrative Order 548/10, and the hold
FEMA placed on the action after Hurricane Sandy. The
explanation for the delay is reasonable.
Motion for a Default Judgment and Order of Reference
RPAPL 1321 provides in pertinent part as follows:
If the defendant fails to answer within the time allowed or
the right of the plaintiff is admitted by the answer, upon
motion of the plaintiff, the court shall ascertain and determine
the amount due, or direct a referee to compute the amount
due to the plaintiff and to such of the defendants as are prior
incumbrancers of the mortgaged premises, and to examine
and report whether the mortgaged premises can be sold in
parcels [**4] and, if the whole amount secured by the
mortgage has not become due, to [***2] report the amount
thereafter to become due.
When seeking an order of reference to determine the
amount that is due on an encumbered property, a plaintiff
must show its entitlement to a judgment. That entitlement
may be shown by demonstrating defendant’s default in
answering the complaint, or by the plaintiff showing
entitlement to summary judgment or by showing that the
defendant’s answer admits plaintiff’s right to a judgment

(see RPAPL 1321; 1-2 Bruce J. Bergman, Bergman on New
York Mortgage Foreclosures, § 2.01 [4] [k] [note: online
edition]).
As a preliminary matter the Court reviews plaintiff’s
compliance with the mandatory pre-commencement notices
prior to reviewing the requirements for the appointment of
a referee. RPAPL 1303 was enacted in July 2006, as part of
the Home Equity Theft Prevention Act (hereinafter HETPA)
(see First Natl. Bank of Chicago v Silver, 73 AD3d 162, 899
N.Y.S.2d 256 [2nd Dept 2010]; Senate Introducer Mem. in
Support, Bill Jacket, L. 2006, ch. 308, at 7-8) (Board of
Directors of House Beautiful at Woodbury Homeowners
Ass’n, Inc. v Godt, 96 AD3d 983, 947 N.Y.S.2d 572 [2nd
Dept 2012]). As relevant here, that section provides that
″[t]he foreclosing party in a mortgage foreclosure action,
involving residential real property shall provide notice to ...
any mortgagor if the action relates to an owner-occupied
one-to-four family dwelling″ (RPAPL § 1303 [1] [a]) (Id.).
The statute ″requires the [**5] foreclosing party in a
residential mortgage foreclosure action to deliver
statutory-specific notice to the homeowner, together with
the summons and complaint″ (First Natl. Bank of Chicago
v Silver, 73 AD3d at 165, 899 NYS2d 256). ″[T]he
foreclosing party has the burden of showing compliance
therewith and, if it fails to demonstrate such compliance, the
foreclosure action will be dismissed″ (Id. at 166).
The full text of RPAPL 1303 (1) now reads:
The foreclosing party in a mortgage foreclosure action,
which involves residential real property consisting of
owner-occupied one-to-four-family dwellings shall provide
notice to the mortgagor in accordance with the provisions of
this section with regard to information and assistance about
the foreclosure process (Countrywide Loans v Taylor, 17
Misc 3d 595, 843 N.Y.S.2d 495 [NY Sup Ct Suffolk Co.
2007]).
The statutorily required language of the notice is set forth in
RPAPL 1303 (3), which became effective February 1, 2007.
The appearance and procedural details of the notice are set
forth in RPAPL 1303 (2), which also became effective
February 1, 2007 and which states:
The notice required by this section shall be delivered with
the summons and complaint to commence a foreclosure
action. The notice required by this section shall be in bold,
fourteen-point type and shall be printed on colored paper
that is other than the color of the summons and complaint,
[**6] and the title of the notice shall be in bold,
twenty-point type. The notice shall be on its own page.
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In this action, the plaintiff’s summons and complaint and
notice of pendency were filed with the County Clerk on
March 24, 2008, after the effective date of RPAPL 1303,
thereby requiring compliance with the notice provisions set
forth in the statute (WMC Mortg. Corp. v Thompson, 24
Misc 3d 738, 877 N.Y.S.2d 885 [NY Sup Ct Kings Co.
2009]). Given the explicit statutory requirements regarding
the content, type size and paper color of the notice, the
plaintiff must submit proper evidentiary proof to establish
full compliance with the substantive and procedural [***3]
requirements of RPAPL 1303.
CPLR 2214 (c) requires the moving party to furnish to the
court all other papers not already in the possession of the
court necessary to the consideration of the questions
involved. Here the plaintiff has annexed affidavits of service
attesting to service of the summons, complaint and RPAPL
1303 notice on the defendants. However, plaintiff did not
annex a copy of the RPAPL 1303 notice that was purportedly
sent to the defendants. Accordingly, the plaintiff did not
provide a sufficient basis upon which the court may
conclude as a matter of law that the plaintiff has complied
with the statute (Countrywide Loans v Taylor, 17 Misc 3d
595, 843 N.Y.S.2d 495 [NY Sup. Ct. Suffolk Co. 2007]).
Since the plaintiff has failed to establish compliance [**7]
with the notice requirements of RPAPL 1303, its application
for a default judgment and an order of reference must be
denied (Id.). In the interest of judicial economy, the Court
did not review the motion papers for other issues effecting
the motion for an order of reference.
Borrower’s Right to Settlement Conference
Plaintiff’s counsel and loan servicer have both averred that
RPAPL 1304 is inapplicable to the instant action because it
was commenced on March 4, 2008 which is nearly six
months prior to September 1, 2008, the effective date of the
statute. Plaintiff’s counsel has also averred, as an additional
ground, that the borrower no longer resides at the subject
property. The effective date of RPAPL 1304 is indeed
September 1, 2008. However, L.2008, c. 472, § 3-a,
amended by L.2009, c. 507, § 10, eff. Dec. 15, 2009,
provides:
For any foreclosure action on a home loan as defined by
section 1304 of the real property actions and proceedings
law, in which the action was initiated prior to September 1,
2008 but where the final order of judgment has not been
issued, the court shall request each plaintiff to identify
whether the loan in foreclosure is a subprime home loan as
defined in section 1304 of the real property actions and

proceedings law as [**8] in effect on the effective date of
this section or is a high-cost home loan as defined in section
6-l of the banking law.
If the loan is a subprime home loan as that term is used in
the preceding paragraph or high-cost home loan, the court
shall notify any defendant who is the borrower under the
loan that if he or she is a resident of such property, he or she
may request a settlement conference.
For any foreclosure action on a home loan that is not a
subprime home loan or a high-cost home loan (as those
terms are used in the preceding paragraphs), in which the
foreclosure action was initiated prior to the date that such
foreclosure action became subject to the provisions of rule
3408 of the civil practice law and rules but where the final
order of judgment has not been issued, the court shall notify
the defendant who is a borrower under the home loan that if
he or she is a resident of such property, he or she may
request a settlement conference.
Part F (7) of the Kings County Supreme Court Uniform
Civil Term Rules further provides as follows:
Every affidavit for an exemption from a conference made
pursuant to CPLR 3408 and RPAPL 1304 must specify the
grounds for same and provide supporting documentation
and affidavits from [**9] persons with direct knowledge.
Where the claim is that the borrower is not living in the
subject house, then an affidavit of investigation substantiating
this allegation must be appended which states inter alia that
the borrower is not living in the house and that no action by
the mortgagee or its agents procured same. This affidavit
shall be included in the motion for a Judgment of
Foreclosure and Sale.
The plaintiff’s motion papers are silent regarding CPLR
3408 and whether the subject note is for a subprime home
loan or a high-cost home loan. Furthermore, contrary to the
requirements of Part F (7) of the Kings County Supreme
Court Uniform Civil Term Rules, the motion papers do not
contain an affidavit of investigation substantiating that the
borrower does not reside in the subject property.
Accordingly, in the event the plaintiff moves for the same
relief , it is directed to annex the instant decision and order
to the motion papers. It is also directed to identify whether
the loan in foreclosure is a subprime home loan or high-cost
home loan. And finally, it is directed to comply with Part F
of the Kings County Supreme Court Uniform Civil Term
Rules, in particular as it pertains to exemption [**10] from
settlement conference.
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Motion to Substitute the John Doe Defendant

Motion to Substitute the Plaintiff
Plaintiff has also moved to amend the caption to substitute
the plaintiff with the current holder of the note and
mortgage, Wilmington Trust Company as Successor Trustee
to Bank of America, National Association (successor by
merger to LaSalle Bank National Association) as Trustee for
Morgan Stanley Mortgage Loan Trust 2007-12.
CPLR 1018 provides that upon any transfer of interest, the
action may be continued by or against the original parties
unless the court directs the person to whom the interest is
transferred to be substituted or joined in the action.
″CPLR 1018 addresses the situation in which a party
transfers her interest in the subject matter of the action to
another person while the action is pending, as, for example,
by assignment of the claim (see NY Gen. Oblig. Law §
13-101) or conveyance of the relevant property. CPLR 1018
authorizes continuation of the action by or against the
original party—the assignor/transferor—without the need
for substitution of the assignee/transferee″ (Alexander,
Practice Commentaries, McKinney’s Cons Laws of NY,
Book 7B, CPLR 1018).
Here, the plaintiff has annexed a copy of the mortgage and
the subject note executed by Valdivieso. Also annexed is
[**11] a copy of the assignment of the subject note dated
May 12, 2009, from First United to Bank of America,
National Association Successor by Merger to LaSalle Bank
National Association as Trustee for MSM 2007-12.
Furthermore, plaintiff annexed a copy of the assignment of
the subject note dated June 4, 2009, from Bank of America,
National Association Successor by Merger to LaSalle Bank
National Association as Trustee for MSM 2007-12 to
Wilmington Trust Company as Successor Trustee to Bank of
America, National Association (successor by merger to
LaSalle Bank National Association) as Trustee for Morgan
Stanley Mortgage Loan Trust 2007-12. The chain of
assignments supports the plaintiff’s application, therefore,
its motion for an order pursuant to CPLR 1018 substituting
plaintiff First [***4] United with Wilmington Trust
Company as Successor Trustee to Bank of America, National
Association (successor by merger to LaSalle Bank National
Association) as Trustee for Morgan Stanley Mortgage Loan
Trust 2007-12 is granted.

Through the affirmation of it counsel, plaintiff has
demonstrated that it has served the commencement papers
on Serena Williams, Shatoya Williams, Andre [**12]
Dorsey, Tyrone Rushing, Jim Mullings, Adam Mendonca,
Al Elliot, Lemar Gukary and Christopher ″Doe″ as ″John
Does″, and that there were no other ″John Does″ occupying
the mortgaged premises. Accordingly, that branch of its
motion seeking to substitute John Doe with Serena Williams,
Shatoya Williams, Andre Dorsey, Tyrone Rushing, Jim
Mullings, Adam Mendonca, Al Elliot, Lemar Gukary and
Christopher ″Doe″ is granted (Deutsche Bank Nat. Trust Co.
v Islar, 122 AD3d 566, 996 NYS2d 130, 2014 N.Y. App. Div.
LEXIS 7442, 2014 WL 5638883 [2nd Dept 2014 citing
CPLR 1024 and Flagstar Bank v Bellafiore, 94 AD3d 1044
at 1046, 943 N.Y.S.2d 551 [2nd Dept 2012]).
CONCLUSION
The portion of plaintiff’s motion seeking a default judgment
against all the defendants is denied without prejudice.
That portion of plaintiff’s motion seeking the appointment
of a referee to compute pursuant to the RPAPL 1321 is
denied without prejudice.
That portion of plaintiff’s motion seeking to amend the
caption to substitute the plaintiff with Wilmington Trust
Company as Successor Trustee to Bank of America, National
Association (successor by merger to LaSalle Bank National
Association) as Trustee for Morgan Stanley Mortgage Loan
Trust 2007-12 is granted.
That portion of plaintiff’s motion seeking to substitute John
Doe with Serena Williams, Shatoya Williams, Andre Dorsey,
Tyrone Rushing, Jim Mullings, Adam Mendonca, Al Elliot,
Lemar Gukary [**13] and Christopher ″Doe″ is granted.
The foregoing constitutes the decision and order of this
Court.
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JPMorgan Chase Bank, NATIONAL ASSOCIATION,
Plaintiff, against Lawrence White, CRISTELL WHITE,
JPMORGAN
CHASE
BANK,
NATIONAL
ASSOCIATION, TJT FINANCIAL SERVICES LLC,
CRIMINAL COURT OF THE CITY OF NEW YORK,
CITIBANK (SOUTH DAKOTA) NA, PEOPLE OF NEW
YORK
STATE,
CITY
OF
NEW
YORK
ENVIRONMENTAL CONTROL BOARD, CITY OF NEW
YORK DEPARTMENT OF TRANSPORTATION
PARKING VIOLATIONS BUREAU, CITY OF NEW
YORK
TRANSIT
AUTHORITY
TRANSIT
ADJUDICATION BUREAU, and JOHN DOE and JANE
DOE No.1 through #7, the last seven(7) names being
fictitious and unknown to the plaintiff, the persons or parties
intended being the tenants, occupants, persons or parties, if
any, having or claiming and interest in or lien upon the
mortgaged premises described in the complaint, Defendants.
Notice: THIS OPINION IS UNCORRECTED AND WILL
NOT BE PUBLISHED IN THE PRINTED OFFICIAL
REPORTS.
PUBLISHED IN TABLE FORMAT IN THE NEW YORK
SUPPLEMENT.
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Mortgages--Foreclosure--Summary

Judgment.
Judges: [***1] Robert J. McDonald, J.S.C.

Opinion by: Robert J. McDonald

Opinion
Robert J. McDonald, J.
In this mortgage foreclosure action, plaintiff moves for an
order striking the answer with counterclaims and affirmative
defenses of defendants Lawrence White and Cristell White;
granting summary judgment against defendants Lawrence
White and Cristell White on the grounds that the answer
contains no valid defense or counterclaim and that no triable
issue of fact exists; granting a default judgment against the
remaining defendants who have not answered; appointing a
referee to compute the sums due and owing to plaintiff; and
amending the caption.
This foreclosure action pertains to the property located at
153-22 11th Road, Jamaica, New York, 11433. Based upon
the record before this court, defendants, Lawrence White
and Cristell White, entered into a mortgage with Professional
Mortgage Bankers Corp. on October 10, 2003, to secure a
loan in the principal amount of $196,900. Defendants also
executed and delivered a note to Professional Mortgage
Bankers Corp. acknowledging the loan, the rate of interest,
and the monthly installments. The plaintiff asserts that
defendants defaulted on their mortgage when they failed to
make [***2] their monthly mortgage payments beginning in
May 1, 2013. Defendants have not made any payments
since that time.
The plaintiff subsequently notified the defendants of the
default under the terms of the Note and Mortgage but the
defendants failed to remedy their default. As a result, the
plaintiff elected to accelerate the defendant’s mortgage and
brought an action to foreclose by filing a lis pendens and
summons and complaint on October 11, 2013. Counsel
asserts that all of the defendants have been duly served with
a copy of the summons and verified complaint. Plaintiff also
asserts that it is the holder of the note and the mortgage and
has complied with RPAPL § 1304 by serving a 90 day
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pre-foreclosure notice on June 4, 2013 by certified and first
class mail.
Defendants served a verified answer on December 6, 2013
containing a general denial and asserting twelve affirmative
defenses and a counterclaim including statute of frauds;
failure to state a cause of action; fraud and usury; lack of
personal jurisdiction; lack of subject matter jurisdiction;
violation of RESPA rules and regulations; lack of standing
to commence an action; pending loan modification
application; failure to credit payments [***3] made by the
defendants; unjust enrichment; failure to serve ″Help for
Homeowners in Foreclosure″ pursuant to RPAPL § 1303;
failure to serve 90 day pre-foreclosure notice; and a
counterclaim for reasonable attorneys fees and costs to
defend a frivolous lawsuit.
A settlement loan conference pursuant to CPLR 3408 was
held in the Residential Foreclosure Settlement Part on
January 8, 2014. Defendant failed to appear and Referee
Lance Evans directed the plaintiff to file an application
seeking an Order of Reference.
In support of the motion for summary judgment, the
plaintiff submits the affirmation of counsel, Stephen J.
Vargas, Esq., the affidavit of merit of Patricia Ward, a Vice
President of JPMorgan Chase Bank, National Association; a
copy of the note and mortgage, copies of the affidavits of
service on all the defendants; a copy of the pleadings; a
copy of the 90 day notice of intent to foreclose dated June
4, 2013; a copy of the RPAPL § 1304 notice served on the
defendant with the summons and complaint; and a copy of
the attorney affirmation pursuant to the Administrative
Order of the Chief Administrative Judge dated October 4,
2013, under AO/548/10, executed by Christopher Virga,
Esq.
In his affirmation, plaintiff’s [***4] counsel asserts that
pursuant to the affidavit of service, the defendants, Lawrence
White and Cristell White were personally served, pursuant
to CPLR 308(2), on October 23, 2013 by service upon a
person of suitable age and discretion, one Cheryl Baker, at
the defendants’ residence. Defendants, although raising lack
of personal service as an affirmative defense, have not
disputed the propriety of the service nor have they moved to
dismiss the complaint for lack of personal jurisdiction
within 60 days of service of the answer as required by CPLR
3211(e). Therefore, plaintiff asserts that as the plaintiff was
properly served with a summons and complaint the court
has personal jurisdiction.
As to the first affirmative defense asserting the statute of
frauds, the note and the mortgage that are the subject of the

action have been memorialized in writing and are annexed
to the motion papers. As the note and mortgage are in
writing and not performable within one year the defense of
Statute of Frauds is not applicable herein.
With respect to the second affirmative defense of failure to
state a cause of action, counsel states that based upon the
evidence submitted, the plaintiff has made a prima facie
showing that it [***5] is entitled to a judgment of foreclosure
and sale. In addition, it is well settled that a plaintiff in a
mortgage foreclosure action establishes a prima facie case
of entitlement to summary judgment through submission of
proof of the existence of the underlying note, mortgage and
default in payment after due demand (see Witelson v
Jamaica Estates Holding Corp. I, 40 AD3d 284, 835
N.Y.S.2d 179 [1st Dept. 2007]; Marculescu v Ouanez, 27
AD3d 701, 815 N.Y.S.2d 598 [2d Dept. 2006]; US. Bank
Trust National Assoc. v Butti, 16 AD3d 408, 792 N.Y.S.2d
505 [2d Dept. 2005); Layden v Boccio, 253 AD2d 540, 686
N.Y.S.2d 763 [2d Dept. 1998); State Mortgage Agency v
Lang, 250 AD2d 595, 672 N.Y.S.2d 745[2d Dept. 1998]).
Upon such a showing, the burden shifts to the defendant to
produce evidence in admissible form sufficient to raise a
material issue of fact requiring a trial.
Here, the plaintiff’s submissions are sufficient to establish
its entitlement to summary judgment against defendant
mortgagors, Lawrence and Cristell White. The moving
papers demonstrate, prima facie, that none of the asserted
defenses set forth in the answer of defendant are meritorious
and that plaintiff is entitled to summary judgment on its
claims against defendants (see Baron Assoc., LLC v Garcia
Group Enters., Inc., 96 AD3d 793, 946 N.Y.S.2d 611 [2d
Dept. 2012]; North Bright Capital, LLC v 705 Flatbush
Realty, LLC, 66 AD3d 977, 889 N.Y.S.2d 596 [2d Dept.
2009]; Witelson v Jamaica Estates Holding Corp. I, 40
AD3d 284, 835 N.Y.S.2d 179 [1st Dept. 2007]; EMC Mortg.
Corp. v Riverdale Assocs., 291 AD2d 370, 737 N.Y.S.2d 114
[2d Dept. 2002]; State of New York v Lang, 250 AD2d 595,
672 N.Y.S.2d 745 [2d Dept. 1998]). As stated above, the
complaint herein sufficiently sets forth a valid cause of
action for foreclosure.
The defendants have failed to plead any specific facts with
which to support the third affirmative defense of fraud and
usury as required by CPLR 3013.
As to the fourth affirmative defense of lack of personal
jurisdiction, the affidavit [***6] of service of the process
server constitutes prima facie evidence that Lawrence White
and Cristell White were validly served pursuant to CPLR
308(2)(see Bank of NY v Segui, 68 AD3d 908, 890 N.Y.S.2d
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830 [2d Dept. 2009; Cavalry Portfolio Servs., LLC v
Reisman, 55 AD3d 524, 865 N.Y.S.2d 286 [2d Dept. 2008];
Jefferson v Netusil, 44 AD3d 621, 843 N.Y.S.2d 158 [2d
Dept. 2007]). Moreover, the defense of lack of personal
jurisdiction was waived by the defendant’s failure to move
for dismissal on this ground within 60 days of interposing
the answer (see CPLR 3211[e]).
Defendants have failed to provide a factual or legal basis to
support the fifth and sixth affirmative defenses of lack of
subject matter jurisdiction and violation of Real Estate
Settlement Procedures Act. The defendants have failed to
plead or indicate any specific rule and/or regulation which
was allegedly violated by the plaintiff and defendants do not
state in what manner these rules were violated.
As to the seventh affirmative defense of lack of standing,
plaintiff’s counsel asserts the plaintiff established that it was
the holder of the note and mortgage when the action was
commenced by producing a copy of the note with a blank
endorsement. The note is made payable to the Chase
Manhattan Mortgage Corporation Chase Manhattan
Mortgage Corporation thereafter signed a blank
endorsement.
The eighth affirmative defense regarding a loan modification
[***7] is without merit. A pending loan modification, if
any, is not a meritorious defense to the foreclosure action as
there is no guarantee the borrower will qualify for a loan
modification. Moreover, a foreclosing plaintiff has no
obligation to modify the terms of its loan before or after a
default in payment as long as it has made a meaningful
effort at reaching a resolution (see US Bank N.A. v
Sarmiento, 121 A.D.3d 187, 991 N.Y.S.2d 68, 2014 NY Slip
Op 05533 [2d Dept. 2014]; Wells Fargo Bank, N.A. v Van
Dyke, 101 AD3d 638, 958 N.Y.S.2d 331 [1st Dept. 2012]).
Here the defendants failed to appear for the settlement
conference.
Plaintiff alleges in its ninth affirmative defense that certain
payments were not credited. However, disputes as to the
amount owed is not a defense to the foreclosure action and
my be properly determined by the referee in calculating the
amounts due and owing.
With respect to the tenth affirmative defense the defendant
has failed to provide a legal or factual basis showing how
the plaintiff has been unjustly enriched.
In addition, Plaintiff asserts that the defendants were served
with a 90 day notice pursuant to RPAPL § 1304 and with all
notices in compliance with RPAPL § 1303.

In her affidavit in support of the motion, Patricia Ward, Vice
President at JPMorgan Chase, states that based upon her
personal review of the servicing records, plaintiff is in
possession of [***8] the original note and was in possession
at the time of the filing of the complaint. She also states that
defendants defaulted under the terms of the Mortgage by
failing to make monthly payments as of May 1, 2013 and
the plaintiff elected to accelerate the loan. She states that the
unpaid principal balance as of February 20, 2014 was
$169,246.86. The total due with interest and taxes, hazard
insurance and other costs is $181,665.68. She states that her
review of the records maintained by Chase reveals that a
notice of default was sent to the defendants on July 29, 2013
and a 90 day pre-foreclosure notice was mailed to the
defendants by certified and first class mail on June 4, 2013.
Therefore, contrary to the plaintiff’s eleventh and twelfth
affirmative defenses, the plaintiff has submitted sufficient
proof to show that notices were served on the defendant in
compliance with RPAPL §§ 1303 and 1304.
Accordingly, the moving papers demonstrate, prima facie,
that none of the asserted defenses or counterclaims set forth
in the answer of defendants are meritorious and that plaintiff
is entitled to summary judgment on its claims against the
defendant(see State of New York v Lang, 250 AD2d 595, 672
N.Y.S.2d 745). The burden then shifted to defendant to
establish [***9] the existence of a triable issue of fact (see
State Bank of Albany v Fioravanti, 51 NY2d 638, 647, 417
N.E.2d 60, 435 N.Y.S.2d 947 [1980]). As defendants have
failed to raise a material issue of fact in opposition, the
plaintiff is entitled to the relief sought (see Baron Assoc.,
LLC v Garcia Group Enters., Inc., 96 AD3d 793, 946
N.Y.S.2d 611[2d Dept. 2012]; Wells Fargo Bank Minn.,
Natl. Assn. v Perez, 41 AD3d 590, 837 N.Y.S.2d 877 [2d
Dept. 2007], lv dismissed 10 NY3d 791, 886 N.E.2d 788,
857 N.Y.S.2d 25 [2008]).
Defendants have opposed the motion alleging that they did
not receive the ″Help for Homeowners in Foreclosure″
notice that was to be served with the summons and
complaint pursuant to RPAPL § 1303, that they did not
receive two copies of the 90 day pre-foreclosure notice as
required by RPAPL § 1304 and plaintiff did not have a valid
assignment of mortgage. Defendants attach an affirmation
stating that they are now divorced and stop making their
mortgage payments in 2013.
This Court finds that the evidence submitted by the plaintiff
including a copy of the note endorsed in blank and an
affidavit from Patricia Ward stating that based upon her
personal review of the records, plaintiff was in possession of
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the note and mortgage at the time the action was commenced
was sufficient to confer standing to commence the action
(see Bank of NY v Silverberg, 86 AD3d 274, 926 N.Y.S.2d
532 [2d Dept. 2011][in a mortgage foreclosure action, a
plaintiff has standing where it is both the holder or assignee
of the subject mortgage and the holder or assignee of the
underlying note at the time the action is [***10]
commenced″]; U.S. Bank, N.A. v Collymore, 68 AD3d 752,
890 N.Y.S.2d 578 [2d Dept. 2009]). ″Where a note is
transferred, a mortgage securing the debt passes as an
incident to the note″ (Deutsche Bank Natl. Trust Co. v
Spanos, 102 AD3d 909, 961 N.Y.S.2d 200 [2d Dept. 2013]).
Therefore, ″either a written assignment of the underlying
note or the physical delivery of the note prior to the
commencement of the foreclosure action is sufficient to
transfer the obligation″ (HSBC Bank USA v Hernandez, 92
AD3d 843, 939 N.Y.S.2d 120 [2d Dept. 2012]). Since the
mortgage passes with the debt that is evidenced by the note
as an inseparable incident thereto, the plaintiff established
its standing to commence the within action (see US Bank
Natl. Assn. v Cange, 96 AD3d 825, 947 N.Y.S.2d 522 [2d
Dept. 2012]; U.S. Bank, NA v Sharif, 89 AD3d 723, 933
N.Y.S.2d 293[2d Dept 2011]; Bank of New York v Silverberg, supra]).

unsubstantiated denial of service lacks any specificity and is
insufficient to rebut the properly executed affidavits of
service (see Bank of NY Mellon v Scura, 102 AD3d 714, 961
N.Y.S.2d 185 [2d dept. 2013]).

In reply the plaintiff asserts that the affidavit of service
executed by Catherine Johnson states that the defendants
were served with the notice pursuant to RPAPL § 1303 on
October 28, 2013. This Court finds however, that the bare an

ROBERT J. MCDONALD

Further the plaintiff has annexed a copy of the 90 day
foreclosure notice that was served on the defendants which
contains the statutory warnings and a list of Housing
Counseling Agencies in New York.
Therefore, the plaintiff’s motion for summary judgment is
granted and the affirmative defenses and counterclaim
contained in the defendant’s [***11] answer are stricken.
Plaintiff is entitled to a default judgment against the
non-answering defendants. Plaintiff’s further application for
the appointment of a referee to compute the amounts due
under the subject mortgage is also granted as is the
plaintiff’s application for an order amending the caption
substituting Cheryl Baker in place and stead of the John Doe
and Jane Doe defendants
Order signed contemporaneously herewith.
Dated: September 2, 2014
Long Island City, NY

J.S.C.
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U.S. Bank Natl. Assn. v Hurtado
District Court of New York, First District, Nassau County
April 12, 2010, Decided
SP 007095/09
Reporter
27 Misc. 3d 933; 899 N.Y.S.2d 806; 2010 N.Y. Misc. LEXIS 723; 2010 NY Slip Op 20126; 243 N.Y.L.J. 75

U.S. Bank National Association, as Trustee, on Behalf of the
Holders of the Adjustable Rate Mortgage Trust 2007-1,
Adjustable
Rate
Mortgage-Backed
Pass-Through
Certificates, Series 2007-1, Petitioner, v Claire Hurtado et
al., Respondents.

void, the term dealing with the right of first refusal was void
as well.

Core Terms

LexisNexis® Headnotes

lease, foreclosure, notice, rent, bona fide, premises, tenant,
movants, notice of pendency, commencement, repairs,
tenancy

Case Summary

Outcome
The tenants’ motion to dismiss was denied.

Real Property Law > Financing > Foreclosures > General
Overview
Real Property Law > Landlord & Tenant > General Overview

HN1 See Pub. L. No. 11-22(b).

Procedural Posture

Civil Procedure > Pleading & Practice > Lis Pendens > General
Overview

Petitioner owner brought a holdover proceeding against
respondent tenants. The tenants moved to dismiss.

Civil Procedure > Pleading & Practice > Lis Pendens > Notice
of Lis Pendens

Overview

Real Property Law > Financing > Foreclosures > General
Overview

The owner acquired the property through a foreclosure.
Three weeks after the foreclosure was commenced, one of
the tenants entered into a lease for the premises with the
prior foreclosed mortgagor. The court found that the tenants
failed to prove that they were bona fide tenants under the
Protecting Tenants at Foreclosure Act, Pub. L. No. 11-22(b).
There was no receipt of fair market rent, as the tenants had
paid no rent for two years. Even if the cost of the repairs
which the tenants agreed to make was the equivalent of fair
market rent, the tenants defaulted on the lease by failing to
complete the repairs in one year as required by the lease
rider. Since the lease was entered after the notice of
pendency, the tenants took possession of the premises
subject to the foreclosure. The tenant’s claim that they had
a right of first refusal to buy the property was meritless
because any lease for longer than three years had to be
recorded. Generally, a lease with a term greater than three
years that was not recorded, the lease was void as against
any subsequent purchaser for value. Since the lease was

Real Property Law > Priorities & Recording > Lis Pendens

HN2 A lis pendens is a vital and required document
pursuant to CPLR 6501. The document gives constructive
notice to any person who purchases or acquires a tenancy
that a foreclosure action affecting the right, title, use or
enjoyment of real estate has begun so that anyone who seeks
to acquire an interest in the premises will be bound by all
proceedings in the mortgage foreclosure action. The effect
of the notice of pendency is that a subsequent purchaser,
assignee, or lessee of the foreclosed owner after the filing is
bound by the foreclosure judgment as if he had been made
a party. This document makes any agreements made with
the prior owner to occupy, lease or purchase the premises
void as to someone acquiring their rights pursuant to the
entered judgment of foreclosure. Holding the notice of
pendency to be the equivalent of the ″notice of foreclosure″
is consistent with the goals and purposes of permitting a
notice of pendency to be filed.
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Real Property Law > Landlord & Tenant > Lease Agreements >
General Overview

Opinion by: Scott Fairgrieve

Real Property Law > Priorities & Recording > General
Overview

Opinion

HN3 Any lease that is for a period of longer than three years
must be recorded. Generally when a lease with a term
greater than three years is not recorded the lease will be
considered void as against any subsequent purchaser for
value.

Headnotes/Syllabus
Headnotes
Mortgages -- Foreclosure -- Effect of Foreclosure on Existing
Tenancy -- Federal Protecting Tenants at Foreclosure Act
Respondents, who entered into a four-year lease with the
prior foreclosed mortgagor that allowed them to live rent
free in the premises if they completed the necessary
substantial renovation and repair work within one year of
the commencement of the lease term, were not entitled to
protection from eviction in a holdover summary proceeding
under the Protecting Tenants at Foreclosure Act of 2009
(Pub L 111-22, tit VII, § 702 [a], 123 US Stat 1660-1661,
amending Emergency Economic Stabilization Act of 2008,
div A, tit I, § 110 [codified at 12 USC § 5220 Note]). The
federal statute affords bona fide tenants certain protections
in the event of a foreclosure. However, respondents failed to
prove that they were bona fide tenants under the terms of the
statute. Since respondents paid no rent for the past two
years, there has been no receipt of ″fair market rent.″
Moreover, even if the cost of repairs was the equivalent of
″fair market rent,″ respondents defaulted on the lease by
failing to complete the repairs in the one-year period as
required by the lease rider. Furthermore, even if respondents
were bona fide tenants, they would still not be protected
since the lease was entered into after petitioner’s filing of
the notice of pendency in the foreclosure action. A notice of
pendency is the equivalent of a ″notice of foreclosure″ for
purposes of the federal statute. Consequently, respondents
took possession of the premises subject to the foreclosure,
and could not otherwise assert the right of first refusal to
purchase the property set forth in the unrecorded lease.
Counsel: [***1] James G. Mermigis, Syosset, for Peter
Kangelaris and another, respondents. Claire Hurtado,
respondent pro se. Steven Baum, P.C., Buffalo, for petitioner.
Judges: Scott Fairgrieve, J.

[*934] [**807] Scott Fairgrieve, J.

Marigo and Peter Kangelaris move pursuant to CPLR 3211
to dismiss the petitioner’s holdover proceeding. Petitioner
U.S. Bank National Association opposes the motion.
The petitioner is the owner of real property premises located
at 37 Oceanview Avenue, Valley Stream, New York, by
virtue of a foreclosure referee’s deed dated July 21, 2009
(affirmation in opposition, exhibit A) arising out of a
judgment of foreclosure and sale entered by Nassau County
Supreme Court on July 16, 2008 (affirmation in opposition,
exhibit B). The petitioner served a 10-day notice to vacate
and certified referee’s deed on the respondent movants on
August 19, 2009. The petition and notice of petition was
served on a person of suitable age and discretion on January
5, 2010.
At the commencement of the foreclosure action a notice of
pendency (lis pendens) was filed on August 30, 2007
(affirmation in opposition, exhibit C). Approximately three
weeks later, on September 16, 2007, Marigo Kangelaris
entered into a lease agreement [***2] with Claire Hurtado,
the prior foreclosed mortgagor, to lease the premises at
issue. The lease was to begin on November 1, 2007 and
terminate on October 31, 2011. Marigo Kangelaris was to
live in said premises with her husband Peter and her
daughter Anna. At the time of the lease signing, the house
was just a shell and needed a tremendous amount of work.
The lease rider acknowledges this situation and states that
″[d]ue to the renovation and repair cost of $78,950.00
the Rent will be considered pre-paid for the full
duration of the four (4) year lease, THE RENT WILL
START 12 MONTHS AFTER THE COMMENCEMENT
OF THE LEASE. The Tenant has one year to complete
all repairs and renovation[s] [*935] without paying
rent. The first payment of rent will start after one year
from the lease commencement date and is to be
deducted monthly from the $78,950.00 tenant will
spend to renovate/repair the property.″
Marigo and Peter Kangelaris claim that they have spent over
$75,000 to improve the home’s condition. However, the
work was not done in the one-year period and no rent has
been paid to date.
In support of their motion, respondent movants claim that
they are bona fide tenants and therefore are entitled to
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end of the remaining term of the lease, except that a
successor in interest may terminate a lease effective on
the date of sale of the unit to a purchaser who will
occupy the unit as a primary residence, subject to the
receipt by the tenant of the 90 day notice.″ [***5] (12
USC § 5220 Note [a].)

[***3] occupy the premises for the remainder of [**808] the

lease term according to the Protecting Tenants at Foreclosure
Act of 2009 (Pub L 111-22, tit VII, § 702 [a], 123 US Stat
1660-1661, amending Emergency Economic Stabilization
Act of 2008, div A, tit I, § 110 [codified at 12 USC § 5220
Note] [hereinafter 12 USC § 5220 Note]). Said statute
defines a bona fide tenant as follows:
HN1 ″(b) Bona fide lease or tenancy.--For purposes of
this section, a lease or tenancy shall be considered bona
fide only if-″(1) the mortgagor or the child, spouse, or parent of the
mortgagor under the contract is not the tenant;
″(2) the lease or tenancy was the result of an arms-length
transaction; and
″(3) the lease or tenancy requires the receipt of rent that
is not substantially less than fair market rent for the
property or the unit’s rent is reduced or subsidized due
to a Federal, State or local subsidy.″ (12 USC § 5220
Note [b].)
Under the terms of the statute the movants have failed to
prove that they are bona fide tenants. In this case there has
been no receipt of fair market rent; the respondents have
paid no rent for the past two years. Even if this court were
to determine that the cost of the repairs is the equivalent of
fair market rent, the respondents have defaulted on the lease
by failing to complete the repairs in the one-year period as
required by [***4] the lease rider.
Furthermore, assuming arguendo the respondent movants
are bona fide tenants under the definition of the statute, they
still would not be protected because the lease was not
entered into before the notice of foreclosure. The Protecting
Tenants at Foreclosure Act provides that
″(a) In general.--In the case of any foreclosure on a
[*936] federally-related mortgage loan or on any
dwelling or residential real property after the date of
enactment of this title, any immediate successor in
interest in such property pursuant to the foreclosure
shall assume such interest subject to-″(1) the provision, by such successor in interest of a
notice to vacate to any bona fide tenant at least 90 days
before the effective date of such notice; and
″(2) the rights of any bona fide tenant, as of the date of
such notice of foreclosure-″(A) under any bona fide lease entered into before the
notice of foreclosure to occupy the premises until the

The respondent movants allege to have a four-year lease
with the prior foreclosed mortgagor commencing on
November 1, 2007. This is two months after the
commencement of the foreclosure action. While New York
State has no document entitled a ″notice of foreclosure,″ this
court finds the equivalent of the term to be the notice of
pendency.
Since the lease was entered into after the notice of pendency,
the respondent movants took possession of the premises
subject to the foreclosure. HN2 A lis pendens is a vital and
required document pursuant to CPLR 6501. The document
gives constructive notice to any person who purchases or
acquires a tenancy that a foreclosure action affecting the
right, title, use or enjoyment of real estate has begun so that
anyone who seeks to acquire an interest in the premises will
be bound by all proceedings in the mortgage foreclosure
action. (SRF Builders Capital Corp. v Ventura, 229 AD2d
431, 644 NYS2d 813 [2d Dept 1996]; Nomura Home Equity
Loan v Vacchio, 21 Misc 3d 333, 864 NYS2d 834 [2008].)
The effect of the notice of [**809] pendency is that a
subsequent purchaser, assignee or lessee of the foreclosed
owner, [***6] after the filing, is bound by the foreclosure
judgment as if he had been made a party (Grid Realty Corp.
v Winokur, 43 NY2d 956, 375 NE2d 376, 404 NYS2d 315
[1978]). This document makes any agreements made with
the prior owner to occupy, lease or purchase the premises
void as to someone acquiring their rights pursuant to the
entered judgment of foreclosure. Holding the notice of
pendency to be the equivalent of the ″notice of foreclosure″
is consistent with the goals and purposes of permitting a
notice of pendency to be filed.
[*937] Secondly, the respondents claim that they had a right
of first refusal to purchase the property should Claire
Hurtado decide to sell, and argue that the home would be
unsellable if it were not for the improvements of the
respondents. This argument is meritless because HN3 any
lease that is for a period of longer than three years must be
recorded (Real Property Law § 291). Finkelstein and
Ferrara, Landlord and Tenant Practice in New York (§ 2.67,
at 2-35 [West’s NY Prac Series, vol F, 2006]) states that
″[g]enerally, when a lease with a term greater than three
years is not recorded, the lease will be considered ’void as
against any subsequent purchaser for value.’ ″ Since
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[***7] this lease is void, the term dealing with the right of

first refusal is void as well.
All other claims set forth by the respondents are meritless.
The requested relief in the respondent movants’ motion to
dismiss is denied in its entirety.
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US Bank Natl. Assn. v Lampley
Supreme Court of New York, Kings County
November 17, 2014, Decided
4040/13
Reporter
46 Misc. 3d 630; 996 N.Y.S.2d 499; 2014 N.Y. Misc. LEXIS 4909; 2014 NY Slip Op 24352

US Bank National Association, AS TRUSTEE FOR
STRUCTURED ASSET INVESTMENT LOAN TRUST
MORTGAGE PASS-THROUGH CERTIFICATES, SERIES
2006-3, Plaintiff, against Clifton Lampley, CITY REGISTER
OF THE CITY OF NEW YORK, KINGS COUNTY,
DEPARTMENT OF HOUSING PRESERVATION &
DEVELOPMENT, HSBC MORTGAGE SERVICES, INC.,
JP MORGAN CHASE BANK, N.A. FKA JP MORGAN
CHASE BANK SUCCESSOR BY MERGER TO BANK
ONE, NATIONAL ASSOCIATION, AS TRUSTEE,
KAMCO SUPPLY CORP., KINGS COUNTY CLERK,
MARJAM SUPPLY CO INC., NEW YORK CITY
ENVIRONMENTAL CONTROL BOARD, NEW YORK
CITY PARKING VIOLATIONS BUREAU, NEW YORK
CITY TRANSIT ADJUDICATION BUREAU, NEW YORK
STATE DEPARTMENT OF TAXATION AND FINANCE,
UNITED STATES OF AMERICA ACTING THROUGH
THE IRS, JOJN DOE (said names being fictitious it being
the intention of the plaintiff to designate all occupants,
tenants, persons or corporations, if any, having or claiming
an interest in or lien upon the premises being foreclosed,
Defendants.
Notice: THE LEXIS PAGINATION OF THIS DOCUMENT
IS SUBJECT TO CHANGE PENDING RELEASE OF
THE FINAL PUBLISHED VERSION. THIS OPINION IS
UNCORRECTED AND SUBJECT TO REVISION
BEFORE PUBLICATION IN THE PRINTED OFFICIAL
REPORTS.

HOLDINGS: [1]-Plaintiff in a residential foreclosure action
was not entitled to summary judgment against defendant
because while the record established plaintiff complied with
the notice requirements of RPAPL 1303, plaintiff failed to
submit an affidavit of service evincing that it properly
served the defendant pursuant to RPAPL 1304, and plaintiff
failed to comply with the pleading requirement of RPAPL
1306.
Outcome
Motion denied to extent it sought summary judgment, to
strike defendant’s answer and to appoint a referee. Motion
granted to extent it sought to modify caption to substitute
John Doe defendant with three specific individuals.

LexisNexis® Headnotes
Civil Procedure > ... > Summary Judgment > Entitlement as
Matter of Law > Legal Entitlement
Real Property Law > Financing > Foreclosures > Judicial
Foreclosures

HN1 In residential mortgage foreclosure actions, a plaintiff
seeking summary judgment establishes its prima facie
entitlement to judgment as a matter of law by producing the
mortgage and the unpaid note, and evidence of the default.
Real Property Law > Financing > Foreclosures > Judicial
Foreclosures
Civil Procedure > ... > Default & Default Judgments > Default
Judgments > Entry of Default Judgments

Core Terms
notice, mortgage, borrower, mail, notice requirements,
summary judgment, home loan, requirements, foreclosure,
complied, provides, servicer, default, papers

Civil Procedure > Judgments > Pretrial Judgments > Judgment
on Pleadings

HN2 See RPAPL 1321.

Case Summary

Civil Procedure > Judgments > Pretrial Judgments > Judgment
on Pleadings

Overview

Civil Procedure > ... > Default & Default Judgments > Default
Judgments > Entry of Default Judgments

Barry Lites

Page 2 of 5
46 Misc. 3d 630, *630; 996 N.Y.S.2d 499, **499; 2014 N.Y. Misc. LEXIS 4909, ***4909
Civil Procedure > ... > Summary Judgment > Entitlement as
Matter of Law > General Overview

Civil Procedure > ... > Service of Process > Methods of
Service > Mail

Real Property Law > Financing > Foreclosures > Judicial
Foreclosures

Evidence > Inferences & Presumptions > Presumptions >
Particular Presumptions

HN3 When seeking an order of reference to determine the
amount that is due on an encumbered property, a plaintiff
must show its entitlement to a judgment. That entitlement
may be shown by demonstrating defendant’s default in
answering the complaint, or by the plaintiff showing
entitlement to summary judgment or by showing that the
defendant’s answer admits plaintiff’s right to a judgment.
RPAPL 1321.

Real Property Law > Financing > Foreclosures > Judicial
Foreclosures

Real Property Law > Financing > Foreclosures > Judicial
Foreclosures
Civil Procedure > ... > Pleadings > Complaints > Prelitigation
Notices

HN4 In a foreclosure action, a court reviews a plaintiff’s
compliance with the mandatory pre-commencement notices
prior to reviewing the requirements for an accelerated
judgment or for the appointment of a referee.
Civil Procedure > ... > Pleadings > Complaints > Prelitigation
Notices
Real Property Law > Financing > Foreclosures > Judicial
Foreclosures

HN5 RPAPL 1304 provides that at least ninety days before
a lender, an assignee or a mortgage loan servicer commences
legal action against the borrower, including mortgage
foreclosure, such lender, assignee or mortgage loan servicer
shall give notice to the borrower in at least fourteen-point
type. RPAPL 1304 [1]. RPAPL 1304 sets forth the
requirements for the content of such notice and further
provides that such notice must be sent by registered or
certified mail, and also by first-class mail, to the last known
address of the borrower. RPAPL 1304[2]. RPAPL 1304
currently applies to any home loan, as defined in RPAPL
1304(5)(a).
Real Property Law > Financing > Foreclosures > Judicial
Foreclosures

HN7 In a foreclosure action, the presumption of receipt by
an addressee may be created by either proof of actual
mailing or proof of a standard office practice or procedure
designed to ensure that items are properly addressed and
mailed.
Real Property Law > Financing > Foreclosures > Judicial
Foreclosures
Civil Procedure > ... > Pleadings > Complaints > Requirements
for Complaint

HN8 A new RPAPL 1306 was enacted by L 2009, ch. 507
(effective February 13, 2010), requiring each lender, assignee
or mortgage loan servicer to file with the Superintendent of
Banks within three business days of the mailing of the
90-day pre-litigation notice to be given to a borrower of (i)
a home loan (RPAPL 1304[1]), or (ii) a loan covering a
residential cooperative interest (UCC 9-611[f]), the name,
address and telephone number of the borrower, the amount
claimed to be due, and the type of loan at issue. Such filing
to be made electronically on a form to be prescribed by the
Superintendent, and any complaint served in a proceeding
pursuant to the article shall contain an affirmative allegation
of compliance with the section.
Real Property Law > Financing > Foreclosures > Judicial
Foreclosures
Civil Procedure > ... > Pleadings > Complaints > Requirements
for Complaint

HN9 RPAPL 1306(1) provides in part that any complaint
served in a proceeding initiated pursuant to the article shall
contain, as a condition precedent to such proceeding, an
affirmative allegation that at the time the proceeding is
commenced, the plaintiff has complied with the provisions
of the section.

Civil Procedure > ... > Pleadings > Complaints > Prelitigation
Notices

Civil Procedure > ... > Pleadings > Complaints > Requirements
for Complaint

Evidence > Burdens of Proof > Allocation

Evidence > Inferences & Presumptions > Presumptions >
Particular Presumptions

HN6 Proper service of RPAPL 1304 notice on the borrower
or borrowers is a condition precedent to the commencement
of a foreclosure action, and the plaintiff has the burden of
establishing satisfaction of this condition.

Governments > Legislation > Enactment

HN10 The Legislature is presumed to know the law in
existence at the time it enacts legislation including the
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pleading requirements of CPLR 3013. CPLR 3013 provides
that statements in a pleading shall be sufficiently particular
to give the court and parties notice of the transactions,
occurrences, or series of transactions or occurrences,
intended to be proved and the material elements of each
cause of action or defense. The salient requirement is that
the complaint plead specific facts which give notice of what
the pleader is claiming and not merely utter conclusions.
Counsel: [***1] For Plaintiff: Melissa M. Bundt, Esq.,
Gross Polowy Orlans LLC, Amherst, NY.
Judges: Francois Rivera, J.
Opinion by: Francois Rivera

Opinion
[*631] [**500] Francois Rivera, J.

[EDITOR’S NOTE: The following court-provided text does
not appear at this cite in Misc.3d.]
[*none] Recitation in accordance with CPLR 2219 (a) of

the papers considered on the motion of plaintiff U.S. Bank
National Association as Trustee for Structured Assets
Investment Loan Trust Mortgage Pass-Through Certificates,
Series 2006-3 (hereinafter USBNA), filed on February 26,
2014, under motion sequence number one, for an order (1)
granting summary judgment as against defendant Clifton
Lampley (hereinafter Lampley) pursuant to CPLR 3212; (2)
striking Lampley’s answer pursuant to CPLR 3211(b); (3)
appointing a referee to compute pursuant to RPAPL 1321;
(4) modifying the caption by substituting Erica Hazel, Paul
Downey, and Richard Fogel instead of John Does from the
caption; and (4) deeming all other non-answering defendants
in default.
- Notice of Motion
- Affirmation in support
- Exhibits A-V
- Affirmation pursuant to CPLR 3408
- Proposed order of reference
Memorandum of law in support
BACKGROUND
On March 6, 2013, plaintiff commenced the instant
residential mortgage foreclosure action by filing a summons,

complaint and a notice of pendency with the Kings County
Clerk’s office.
The complaint alleges in pertinent part, [***2] that on
February 9, 2006, defendant Clifton Lampley (hereinafter
Lampley) executed and delivered an adjustable note (the
subject note) in favor of First Horizon Home Loan
Corporation (hereinafter FHHL) in the amount of
$424,000.00. On the same date, Lampley secured the note
by executing and delivering a mortgage in favor of FHHL
on certain real property known as 557 Snediker Avenue,
Brooklyn, New York 11207 Block 3834 Lot 1 (hereinafter
the subject property). By assignment dated November 5,
2007, FHHL assigned the note and mortgage to USBNA.
Lampley defaulted on making monthly payments due and
owing on said note on June 1, 2007 and thereafter.
Defendant Lampley interposed an answer, dated April 10,
2013, which asserted among other things that the plaintiff
lacked standing. No other defendant has appeared or
answered the complaint.
No defendant has submitted opposition to the instant motion.
LAW AND APPLICATION
USBNA seeks an order granting judgment as against
Lampley pursuant to CPLR 3212 and striking his answer
pursuant to CPLR 3211 (b). HN1 In residential mortgage
foreclosure actions, a plaintiff seeking summary judgment
establishes its prima [**501] facie entitlement to judgment
as a matter of law by producing the mortgage [***3] and the
unpaid note, and evidence of the default (Midfirst Bank v
Agho, 121 AD3d 343, 991 N.Y.S.2d 623 [2nd Dept 2014]).
RPAPL 1321 provides in pertinent part as follows:
[*632] HN2 If the defendant fails to answer within the time

allowed or the right of the plaintiff is admitted by the
answer, upon motion of the plaintiff, the court shall ascertain
and determine the amount due, or direct a referee to
compute the amount due to the plaintiff and to such of the
defendants as are prior incumbrancers of the mortgaged
premises, and to examine and report whether the mortgaged
premises can be sold in parcels and, if the whole amount
secured by the mortgage has not become due, to report the
amount thereafter to become due.
HN3 When seeking an order of reference to determine the
amount that is due on an encumbered property, a plaintiff
must show its entitlement to a judgment. That entitlement
may be shown by demonstrating defendant’s default in
answering the complaint, or by the plaintiff showing
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entitlement to summary judgment or by showing that the
defendant’s answer admits plaintiff’s right to a judgment
(see RPAPL 1321; 1-2 Bruce J. Bergman, Bergman on New
York Mortgage Foreclosures, § 2.01 [4] [k] [note: online
edition]).
As a preliminary matter HN4 the Court reviews plaintiff’s
compliance with the mandatory pre-commencement notices
prior to reviewing [***4] the requirements for an accelerated
judgment or for the appointment of a referee. The affidavit
of plaintiff’s process server, the affirmation of its counsel,
and the copy of the RPAPL 1303 notice annexed to the
motion papers, demonstrate that the plaintiff complied with
the notice requirements of RPAPL 1303.
HN5 RPAPL 1304 provides that, ″at least ninety days before
a lender, an assignee or a mortgage loan servicer commences
legal action against the borrower, including mortgage
foreclosure, such lender, assignee or mortgage loan servicer
shall give notice to the borrower in at least fourteen-point
type″ (RPAPL 1304 [1]; Deutsche Bank Nat. Trust Co. v
Spanos, 102 AD3d 909, 910, 961 N.Y.S.2d 200 [2nd Dept
2013]). RPAPL 1304 sets forth the requirements for the
content of such notice (see RPAPL 1304 [1]), and further
provides that such notice must be sent by registered or
certified mail, and also by first-class mail, to the last known
address of the borrower (RPAPL 1304 [2]; Deutsche Bank
Nat. Trust Co. v Spanos, 102 AD3d 909, 910, 961 N.Y.S.2d
200 [2nd Dept 2013]).
RPAPL 1304 currently applies to any home loan, as defined
in RPAPL 1304 (5) (a). When the statute was first enacted,
it applied only to high cost, subprime, and non-traditional
home loans (Aurora Loan Servs., LLC v Weisblum, 85 AD3d
95, 104, 923 N.Y.S.2d 609 [2nd Dept 2011]) [citing L. 2008,
ch. 472, § 2]). In 2009, the Legislature [*633] amended the
statute, ″effective January 14, 2010, to take its current form,
by deleting all references to high-cost, subprime, and
non-traditional home loans″ (Aurora Loan Servs., LLC, 85
AD3d at 105 [citing [***5] L. 2009, ch. 507, § 1—a]).
HN6 ″[P]roper service of RPAPL 1304 notice on the
borrower or borrowers is a condition precedent to the
commencement of a foreclosure action, and the plaintiff has
the burden of establishing satisfaction of this condition″
(Deutsche Bank Nat. Trust Co. v Spanos, 102 AD3d 909,
910, 961 N.Y.S.2d 200 [2nd Dept 2013] citing, Aurora Loan
Servs., LLC, 85 AD3d at 106).
[**502] The only documents within the instant motion
which address service of the RPAPL 1304 notice is the

affidavit of Krysta Johnson, the Vice-President of Wells
Fargo Bank, N.A., and USBNA’s servicer and attorney in
fact (hereinafter Johnson). Johnson’s sole reference to
RPAPL 1304 is in paragraph five (5) of her affidavit.
Therein she stated the following:
I have reviewed the 90 day pre-foreclosure notice1 sent to
borrower by certified mail and also by first-class mail to the
borrower last known address, which is the mortgaged
property. Submitted with plaintiff’s motion is a copy of the
(90) day pre-foreclosure notice
USBNA has admitted that the notice requirements of
RPAPL 1304 apply to the instant action and its loan servicer
has sworn that it has been complied with. Johnson’s
affidavit, however, is conclusory in that [***6] it does not
allege any facts as to how compliance was accomplished.
She does not state that she served the 90-day notice or
identify the individual who did so. Nor does she refer to a
standard office practice by Wells Fargo to ensure that items
are properly addressed and mailed (see Nocella v Fort
Dearborn Life Ins. Co. of NY, 99 AD3d 877, 955 N.Y.S.2d 70
[2nd Dept 2012]). HN7 The presumption of receipt by the
addressee ″may be created by either proof of actual mailing
or proof of a standard office practice or procedure designed
to ensure that items are properly addressed and mailed″
(Residential Holding Corp. v Scottsdale Ins. Co., 286 AD2d
679, 729 N.Y.S.2d 776 [2nd Dept 2001]). USBNA has,
therefore, failed to submit an affidavit of service evincing
that it properly served the mortgagor pursuant to RPAPL
1304 (Deutsche Bank Nat. Trust Co. v Spanos, 102 AD3d
909, 910, 961 N.Y.S.2d 200 [2nd Dept 2013]). Consequently,
USBNA has not demonstrated strict compliance with
RPAPL 1304.
[*634] HN8 ″A new RPAPL section 1306 was enacted by
the Laws of 2009, c. 507, § 5 (effective February 13, 2010),
requiring each lender, assignee or mortgage loan servicer to
file with the Superintendent of Banks within three business
days of the mailing of the 90-day pre-litigation notice to be
given to a borrower of (i) a home loan (RPAPL 1304 [1]), or
(ii) a loan covering a residential cooperative interest (UCC
9-611 [f]), the name, address and telephone number of the
borrower, the amount claimed to be due, and the type of
loan at issue. Such filing to be made [***7] electronically on
a form to be prescribed by the Superintendent, and any
complaint served in a proceeding pursuant to this article
shall contain an affirmative allegation of compliance with

1

The court deems all references to ″90 day notice″ contained in USBNA’s motion papers to refer to the pre-commencement notice
required under RPAPL 1304 and has adopted the reference.
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this section″ (see RPAPL 1306, see also Practice
Commentaries, McKinney’s Cons.Laws of NY, Book 49 1/2
RPAPL 1306 by Rudolph de Winter).
HN9 RPAPL 1306 (1) provides in pertinent part that any
complaint served in a proceeding initiated pursuant to this
article shall contain, as a condition precedent to such
proceeding, an affirmative allegation that at the time the
proceeding is commenced, the plaintiff has complied with
the provisions of this section.
Inasmuch as the instant action was commenced on March
16, 2013, and the 90-day notice requirement of RPAPL 1304
are admitted to apply to the instant action, the additional
notice and pleading requirements of RPAPL 1306 also
apply.
[**503] USBNA’s only sworn allegation of fact pertaining
to RPAPL 1306 is made in paragraph six of Johnson’s
affidavit in which she states ″ I confirm that within 3
business days of the mailing of of the 90 day pre-foreclosure
notice the filing requirements with the superintendent banks
was complied with.″ Johnson’s statement does not swear to
the fact but rather confirms the fact. Furthermore, it does
[***8] not specify the date of alleged filing. The only
reference to RPAPL 1306 in the complaint is in paragraph
eleven in which USBNA states that in conclusory fashion
that, if applicable, it has complied with RPAPL 1306.

HN10 The Legislature is presumed to know the law in
existence at the time it enacts legislation (see Brady v
Village of Malverne, 76 AD3d 691, 907 N.Y.S.2d 68 [2nd
Dept 2010]) including the pleading requirements of CPLR
3013. CPLR 3013 provides that statements in a pleading
shall be sufficiently particular to give the court and parties
notice of the transactions, occurrences, or series of [*635]
transactions or occurrences, intended to be proved and the
material elements of each cause of action or defense. The
salient requirement is that the complaint plead specific facts
which give notice of what the pleader is claiming and not
merely utter conclusions (see e.g. Megna v Becton Dickinson
& Co., 215 AD2d 542, 626 N.Y.S.2d 546 [2nd Dept 1995]).
USBNA’s complaint merely states a conclusion and no
specific facts which show compliance with RPAPL 1306.
USBNA has failed to comply with the pleading requirement
of RPAPL 1306. USBNA has also failed to demonstrate
strict compliance with the notice requirement of RPAPL
1304 and 1306.

In light of the foregoing, plaintiff’s motion for an order,
granting summary judgment against Lampley, striking
Lampley’s answer, appointing a referee to compute and
finding all non-answering [***9] defendants in default is
denied. The denial is without prejudice until such time as
plaintiff demonstrates compliance with RPAPL 1304 and
1306.
Through the affirmation of it counsel, plaintiff has
demonstrated that it has served the commencement papers
on Erica Hazel, Paul Downey, and Richard Fogel as John
Doe, and that there were no other ″John Does″ occupying
the mortgaged premises.
Accordingly, that branch of its motion seeking to substitute
John Doe with Erica Hazel, Paul Downey, and Richard
Fogel is granted (Deutsche Bank Nat. Trust Co. v Islar, 122
AD3d 567, 996 NYS2d 130, 2014 WL 5638883 [2nd Dept
2014 citing CPLR 1024 and Flagstar Bank v Bellafiore, 94
AD3d 1044 at 1046, 943 N.Y.S.2d 551 [2nd Dept 2012]).
In the event that USBNA seeks the same relief in a
subsequent motion, it is directed to annex the instant
decision and order with its motion papers.
CONCLUSION
That branch of USBNA’s motion which seeks an order
granting summary judgment as against defendant Clifton
Lampley is denied without prejudice.
That branch of USBNA’s motion which seeks an order
striking Lampley’s answer pursuant to 3211 (b) is denied
without prejudice.
That branch of USBNA’s motion which seeks an order
appointing a referee to compute pursuant to RPAPL 1321 is
denied without prejudice.
[*636] That branch of USBNA’s motion which seeks an
order amending the caption by substituting John Doe with
Erica Hazel, Paul [***10] Downey, and Richard Fogel is
granted.
[**504] The foregoing constitutes the decision and order of
this Court.
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Supplemental Directive 15-06

July 1, 2015

Making Home Affordable Program – Streamlined Modification
Process
In February 2009, the Obama Administration introduced the Making Home Affordable (MHA)
Program to stabilize the housing market and help struggling homeowners obtain relief and avoid
foreclosure. In March 2009, the U.S. Department of the Treasury (Treasury) issued uniform
guidance for loan modifications by participants in MHA across the mortgage industry and
subsequently updated and expanded that guidance. On June 1, 2015, Treasury issued version
4.5 of the Making Home Affordable Program Handbook for Servicers of Non-GSE Mortgages
(Handbook), a consolidated resource for guidance related to the MHA Program for mortgage
loans that are not owned or guaranteed by Fannie Mae or Freddie Mac (Non-GSE Mortgages).
As described in more detail below, the Home Affordable Modification Program (HAMP) will
now include a “streamlined” modification process (referred to as Streamline HAMP).
Streamline HAMP is designed to assist borrowers who meet basic HAMP eligibility criteria and,
among others, those who have not completed an application by the time their loan is 90 days
delinquent.
This Supplemental Directive provides guidance to servicers for implementation of Streamline
HAMP for Non-GSE Mortgages. The mapping of the Handbook is expected to be issued in
August and will delineate the changes thereto attributable to the guidance provided in this
Supplemental Directive. Except where noted, the guidance set forth in this Supplemental
Directive is effective January 1, 2016 (Effective Date). Except as indicated herein, HAMP
guidelines of general applicability existing as of the date of this Supplemental Directive will
apply to HAMP Tier 1, HAMP Tier 2 and Streamline HAMP modifications.
This Supplemental Directive applies to servicers that are subject to the terms of a servicer
participation agreement and related documents (SPA) and that have a Program Participation Cap
(as defined in the SPA) of $75,000,000 or more as of the date of this Supplemental Directive.
However, all other servicers that are subject to the terms of a SPA are encouraged to adopt the
guidance in this Supplemental Directive. This Supplemental Directive does not apply to
mortgage loans that are owned, securitized or guaranteed by Fannie Mae or Freddie Mac (each, a
GSE), or insured or guaranteed by the Veterans Administration, the Department of Agriculture’s
Rural Housing Service (RHS) or the Federal Housing Administration (FHA).
This Supplemental Directive covers the following topics:






Servicer Participation
Investor Solicitation
Streamline HAMP Eligibility
Streamline HAMP NPV Tool
Streamline HAMP Modification Terms
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Streamline HAMP Offer
Streamline HAMP Trial Period
Evaluation Upon Submission of an Initial Package
Streamline HAMP Permanent Modification
Borrower Notices
Incentive Compensation
Servicing Transfers
Compliance
Annual Certification
Treasury Reporting Requirements
Interaction with Other MHA Programs

Servicer Participation
Each servicer must perform the following on or before the Effective Date: (1) develop and
implement a written policy, consistent with investor guidelines and applicable law, which
describes the basis on which the servicer will offer Streamline HAMP (Streamline HAMP
Policy), and (2) evaluate the portion(s) of its servicing portfolio that satisfy the Streamline
HAMP eligibility criteria below for participation in Streamline HAMP. Servicers are
encouraged, but not required, to offer Streamline HAMP to eligible borrowers when the net
present value (NPV) result of doing so is estimated to be positive on a portfolio basis. Servicers
may begin evaluating their portfolio for Streamline HAMP once the Streamline HAMP NPV
Tool is made available on www.HMPadmin.com.
The servicer’s Streamline HAMP Policy must treat all similarly situated loans in a consistent
manner, subject to investor restrictions, and in compliance with applicable laws as set forth in the
SPA and Section 1.6 of Chapter I of the Handbook. In addition, a servicer’s Streamline HAMP
Policy must include (as applicable) (i) the date by which the servicer will begin to offer
Streamline HAMP, (ii) the frequency with which the servicer’s portfolio will be evaluated for
Streamline HAMP using the Streamline HAMP NPV Tool, (iii) the segmentation of the
servicer’s portfolio for evaluation with the Streamline HAMP NPV Tool, (iv) the eligibility
criteria for the servicer’s offer of Streamline HAMP to the extent such criteria are in addition to
or more restrictive than the eligibility criteria described below, (v) the manner in which the
servicer will offer a Streamline HAMP modification using the alternative modification waterfall
under HAMP, and (vi) a description of the servicer’s continued outreach efforts related to a
Streamline HAMP offer. Servicers must provide a copy of their Streamline HAMP Policy to
Treasury, the Program Administrator and/or MHA-C upon request. Each servicer must notify
the Program Administrator of any material changes to the servicer’s Streamline HAMP Policy no
later than 15 calendar days prior to the effective date of the change.
A servicer may begin offering Streamline HAMP prior to the Effective Date once the Streamline
HAMP NPV Tool is made available on www.HMPadmin.com and the servicer’s Streamline
HAMP Policy is in place.
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Investor Solicitation
Within 30 days of identifying an investor or servicing agreement that permits a servicer to offer
HAMP Tier 1 or HAMP Tier 2, but limits or prohibits a servicer from offering Streamline
HAMP, the servicer must contact the investor in writing at least once to encourage the investor
to permit Streamline HAMP modifications.
Streamline HAMP Eligibility
Eligibility Criteria
In order to be eligible for Streamline HAMP, the loan must satisfy the basic HAMP eligibility
criteria described in Section 1.1.1 of Chapter II of the Handbook (origination date on or before
January 1, 2009, documented hardship1, one to four-unit property, unpaid principal balance
limitations and not condemned). However, the borrower is not required to submit an Initial
Package.
In addition, the loan must be (i) secured by a property that is either owner-occupied or a rental
property as set forth in Section 1.1.2 and Section 1.1.3 of Chapter II, respectively; and (ii) at the
time of the offer for Streamline HAMP at least (a) 90 days delinquent, or (b) 60 days delinquent
if within the 12 month period following an interest rate step-up under HAMP Tier 1. Servicers
are not required to offer a Streamline HAMP modification within 60 calendar days prior to a
scheduled foreclosure sale date.
Servicers should have proactively solicited any borrower who is potentially eligible for HAMP
in accordance with Section 2.2 of Chapter II of the Handbook before offering a borrower
Streamline HAMP. Accordingly, one or both of the following circumstances may be applicable:


If the borrower previously received one permanent HAMP modification, the borrower
may be eligible for Streamline HAMP, provided that at least 12 months have passed since
the HAMP Tier 1 or HAMP Tier 2 modification effective date or the borrower has
experienced a change in circumstance.



If the borrower was previously evaluated for, but not offered, a HAMP modification, the
servicer may, but is not required to, offer Streamline HAMP.

This Supplemental Directive amends Section 9.4 and Section 13.4 of Chapter II of the
Handbook, to clarify that a loan permanently modified under HAMP Tier 2 may be eligible for a
Streamline HAMP modification, subject to the guidance described below under “Limitation on
Multiple Modifications.”
1

Under Streamline HAMP, a borrower’s financial hardship will be documented by his or her attestation of hardship
in the Streamline HAMP Affidavit, which the servicer will collect after extending the Streamline HAMP Offer, but
prior to granting a permanent modification.
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In order to be eligible for Streamline HAMP, the Modification Effective Date of the loan must be
on or before September 30, 2017.
Limitation on Multiple Modifications
As provided in Section 1.2 of Chapter II of the Handbook, an individual, as borrower or coborrower, may receive permanent HAMP modifications on mortgages secured by up to six
properties. A borrower may receive a permanent modification under HAMP Tier 1, HAMP Tier
2 or Streamline HAMP on a loan secured by an owner-occupied property; if the borrower
receives a HAMP Tier 1 modification, the borrower may also receive either a HAMP Tier 2 or a
Streamline HAMP modification of the same loan. If the borrower receives a HAMP Tier 2
modification, the borrower may also receive a Streamline HAMP modification of the same loan.
If the borrower receives a Streamline HAMP modification, the borrower may also receive either
a HAMP Tier 1 or a HAMP Tier 2 modification of the same loan. Further, a borrower may
receive a permanent modification under Streamline HAMP with respect to each of five other
properties that meet Streamline HAMP eligibility requirements. Notwithstanding the foregoing,
a borrower may not receive more than two permanent modifications or default on more than two
trial period plans (or a combination of both) under HAMP on the same loan.
A borrower who fails a Streamline HAMP trial period plan after accepting the trial by making
the first payment, or successfully completes the Streamline HAMP trial period plan but failed to
timely return the Streamline HAMP Modification Agreement and/or the Streamline HAMP
Affidavit2 (Streamline HAMP Documents), is not eligible to receive another Streamline HAMP
modification on the same loan. In addition, a borrower who loses good standing under a
Streamline HAMP permanent modification (whether on a principal residence or a rental
property) is not eligible to receive another Streamline HAMP modification on the same loan. A
loan is not eligible for Streamline HAMP if either of the following apply:


The borrower previously received a loss mitigation offer with respect to the subject loan,
for which the period for acceptance has not expired; or



The borrower is currently performing under a loss mitigation solution with respect to the
subject loan.

A loan that is not eligible for Streamline HAMP may be considered for HAMP Tier 1 or HAMP
Tier 2, to the extent such loan meets eligibility criteria (including the borrower’s submission of
an Initial Package), and the borrower has not previously received two permanent modifications
or defaulted on two trial period plans (or a combination of both) under HAMP with respect to the
subject loan.

2

The Streamline HAMP Affidavit includes, among other things, a hardship affidavit, a Dodd-Frank Certification,
and a Rental Property Certification, if applicable.
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Borrowers in Bankruptcy
Servicers may, but are not required to, offer Streamline HAMP to borrowers in active Chapter 7
or Chapter 13 bankruptcy cases. Borrowers who are currently in a Streamline HAMP trial period
plan and subsequently file for bankruptcy may not be denied a permanent modification on the
basis of the bankruptcy filing. Servicers should extend the trial period plan as necessary, in
accordance with Section 8.5 of Chapter II of the Handbook, to accommodate delays in obtaining
court approvals or receipt of remittance of trial payments made to a trustee. A trial period plan is
required for a Streamline HAMP permanent modification and cannot be waived.
Eligibility of Non-Borrowers and Co-Borrowers
Non-borrowers who inherit or are awarded sole title to a property may be eligible for a
Streamline HAMP modification, without regard to whether the borrower who previously owned
the property was already in a Streamline HAMP trial period plan.
The servicer must send written notice to the new titleholder describing the requirements for
assuming the note, subject to applicable law and investor guidelines. The servicer should
process the assumption and permanent loan modification contemporaneously if the titleholder is
eligible for Streamline HAMP and investor guidelines and applicable law permit an assumption
of the loan. Servicers are reminded that they must comply with disclosure obligations under
applicable law, including, without limitation, the Truth in Lending Act.
If the loan is in a Streamline HAMP trial period plan, the servicer must notify the titleholder,
whether a non-borrower or a remaining co-borrower, that he or she may continue the existing
Streamline HAMP trial period plan and, if he or she complies with the terms of the plan and
signs and returns the Streamline HAMP Documents, the loan will be permanently modified in
accordance with the terms of the modification agreement. Servicer should also provide
information necessary for the new titleholder to submit an Initial Package if he or she may be
eligible for HAMP Tier 1 or HAMP Tier 2.
Streamline HAMP NPV Tool
Servicers must evaluate their portfolio for Streamline HAMP using a portfolio level NPV tool
(Streamline HAMP NPV Tool) that will be made available to servicers on
www.HMPadmin.com. Servicers must use the Streamline HAMP NPV Tool in accordance with
the guidance that will be posted on www.HMPadmin.com at the same time as the Streamline
HAMP NPV Tool.
Servicers will be able to input certain characteristics of their portfolio or part thereof into the
Streamline HAMP NPV Tool and ascertain the estimated total NPV of the portfolio with
corresponding expected NPV ranges and NPV pass rates. The NPV pass rate will reflect, under
a number of different scenarios, that portion of the servicer’s portfolio that is estimated to be
NPV positive. The Streamline HAMP NPV Tool will generate the results across different
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Primary Mortgage Market Survey (PMMS) rates illustrating the impact of different market rates
on the NPV calculation.
Each servicer must maintain detailed documentation of the manner in which the Streamline
HAMP NPV Tool is used, all inputs to the Streamline HAMP NPV Tool and the assumptions
and the NPV results on a portfolio basis or segment of a portfolio for which it is used.
The Streamline HAMP NPV Tool may not be used by a servicer to evaluate its portfolio for nonHAMP modifications. The Terms and Conditions for servicer use of the NPV Model referred to
in Section 7.1 of Chapter II of the Handbook will also apply to the Streamline HAMP NPV Tool
and related documents, with the exception of sub-paragraph (i)(b) which is not applicable.
From time to time, Treasury will release updates to the Streamline HAMP NPV Tool. All
servicers are required to use the most recent version of the Streamline HAMP NPV Tool when
evaluating all or part of their portfolio for Streamline HAMP.
Streamline HAMP Modification Terms
Streamline HAMP Standard Modification Waterfall
Servicers must apply the modification steps enumerated below in the stated order of succession
to determine the borrower’s modified monthly mortgage payment under Streamline HAMP:


Step 1 – Capitalization. The servicer capitalizes accrued interest, out-of-pocket escrow
advances to third parties, and any required escrow advances that will be paid to third
parties by the servicer during the trial period plan as well those servicing advances that
are made for costs and expenses incurred in performing servicing obligations consistent
with the guidance in Section 6.3.1.1 of Chapter II of the Handbook.



Step 2 - Interest Rate Adjustment. The interest rate is a fixed rate based on the weekly
PMMS Rate (defined in Section 9.3.6 of Chapter II of the Handbook) for 30 year fixed
rate conforming loans, rounded to up the nearest 0.125 percent plus an adjustment
expressed in basis points (currently -50 basis points). Treasury will notify servicers of
any changes to the adjustment.



Step 3 - Term Extension. The servicer extends the term and re-amortizes the mortgage to
480 months from the “as of” date of the loan information (e.g., unpaid principal balance
(UPB), term) provided by the servicer. Under Streamline HAMP, the “as of” date is the
date the servicer determines the borrower’s Streamline HAMP modification terms. Note,
when servicers are drafting the Streamline HAMP Modification Agreement, they should
set the maturity date in the Streamline HAMP Modification Agreement to the date that is
480 months after the Modification Effective Date.



Step 4 - Principal Forbearance. If the loan’s estimated post-modification mark-to-market
loan to value (LTV) ratio, after applying Steps 1 through 3 above, is greater than 115
percent, the servicer calculates principal forbearance in an amount equal to the lesser of
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(i) an amount that would create a post-modification mark-to-market LTV ratio of 115
percent using the interest bearing principal balance or (ii) an amount equal to 30 percent
of the gross post-modified UPB of the mortgage loan (inclusive of capitalized
arrearages). The principal forbearance amount is non-interest bearing and nonamortizing. Similar to HAMP Tier 2, there is no excessive forbearance limit in
Streamline HAMP. The amount of principal forbearance will result in a balloon payment
fully due and payable upon the earliest of the borrower’s transfer of the property, payoff
of the interest bearing UPB, or at maturity of the mortgage loan.
The servicer must ensure that the borrower’s Streamline HAMP post-modification monthly
principal and interest (P&I) payment is less than or equal to the borrower’s monthly P&I
payment in effect at the time the loan is considered for Streamline HAMP. For adjustable rate
mortgage (ARM) loans (including pay option loans and interest only ARM loans), and loans
with interest rate step-ups, the pre-modification monthly P&I payment used for the comparison
should be determined in accordance with the current guidance set forth in Section 6.1.2.1 and
Section 6.1.2.2, respectively, of Chapter II of the Handbook.
Notwithstanding the foregoing, servicers may establish a minimum P&I payment reduction
requirement for Streamline HAMP, provided a reduction of no more than 10 percent is required.
Such a requirement must be included in the servicer’s Streamline HAMP Policy.
Prohibitions on Waterfall Steps
If investor guidelines or applicable law restricts or prohibits a modification step in the Streamline
HAMP standard modification waterfall and the servicer partially performs it or skips it, the
modification may still qualify for Streamline HAMP. Servicers should follow the guidance in
Section 6.5 of Chapter II of the Handbook.
Servicers must maintain evidence in the loan file documenting the nature of any deviation from
the Streamline HAMP standard modification waterfall steps and the fact that investor guidelines
or applicable law restricted or prohibited the servicer from fully performing the modification
step. The documentation must show that the servicer made a reasonable effort to seek a waiver
from the investor and whether that waiver was approved or denied.
Streamline HAMP Alternative Modification Waterfall
Principal forgiveness in HAMP is optional; however, investors who offer deferred principal
forgiveness in accordance with the Principal Reduction Alternative (PRA) in Streamline HAMP
are eligible for investor PRA incentives. When determining Streamline HAMP modification
terms with PRA, servicers may apply principal reduction in place of forbearance to reduce the
unpaid principal balance by an amount equal to the lesser of (i) an amount that would create a
post-modification mark-to-market LTV ratio of 115 percent using the interest bearing principal
balance or (ii) an amount equal to 30 percent of the gross post-modified unpaid principal balance
of the mortgage loan (inclusive of capitalized arrearages).
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Servicers who forgive principal below 115 percent will only be entitled to investor PRA
incentives for amounts of forgiveness that result in a mark-to-market LTV ratio equal to or
greater than 105 percent in accordance with Section 13.3.4 of Chapter 2 of the Handbook.
Servicers should update their PRA Policies (as described in Section 6.4 of Chapter II of the
Handbook) to identify the basis on which the servicer will make principal reduction
determinations for Streamline HAMP.
Streamline HAMP Offer
As set forth above, an Initial Package is not required for consideration under Streamline HAMP.
In addition, servicers are not required to verify the borrower’s income, nor is there a debt-toincome ratio required for Streamline HAMP.
If a servicer determines that a loan is eligible for Streamline HAMP based on the guidance herein
and in its Streamline HAMP Policy, the servicer must send the borrower a Streamline HAMP
trial period plan offer (Streamline HAMP Offer) within 15 calendar days of such determination.
The Streamline HAMP Offer must include sufficient information to enable the borrower to
submit an Initial Package if the borrower is potentially eligible for HAMP Tier 1 or HAMP Tier
2, and must include a date by which the borrower must return an Initial Package in order to be
evaluated for such options. This date must be no less than 30 days from the date of the
Streamline HAMP Offer, and prior to the date the servicer will send the borrower the Streamline
HAMP Documents for the borrower’s signature.
After a Streamline HAMP Offer is sent, a loan will continue to be eligible for Streamline HAMP
even if the borrower subsequently makes payments that reduce the delinquency of the loan to
less than 90 days or 60 days, as applicable, provided the loan is at least 30 days or more
delinquent upon commencement of the trial period plan.
Borrowers are not required to sign or return the Streamline HAMP Offer. The servicer’s receipt
of the first payment due under the Streamline HAMP trial period plan on or before the last day of
the month in which such payment is due is evidence of the borrower’s acceptance of the
Streamline HAMP Offer and the terms and conditions stated therein. In addition, a servicer may
include the Streamline HAMP Affidavit with the Streamline HAMP Offer that is sent to a
borrower; however, a servicer may not require the borrower to sign or return the Streamline
HAMP Affidavit as a condition of the acceptance of the Streamline HAMP trial period plan. In
the event the servicer receives the executed Streamline HAMP Affidavit before sending the
Streamline HAMP Documents to the borrower for signature, the servicer does not have to resend
the Streamline HAMP Affidavit with the Streamline HAMP Modification Agreement.
A servicer may continue outreach for Streamline HAMP to borrowers who do not accept the
Streamline HAMP Offer, in accordance with a servicer’s Streamline HAMP Policy.
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Streamline HAMP Trial Period
The Streamline HAMP trial period is three months in duration (or longer if necessary to comply
with applicable contractual obligations) and governed by terms set forth in the Streamline
HAMP Offer, including the applicable payment due dates. The effective date of the borrower’s
trial period is determined in accordance with Section 8.2 of Chapter II of the Handbook.
Any borrower who accepts a Streamline HAMP Offer must be assigned a relationship manager
promptly following acceptance of the trial period plan, if he or she did not have an assigned
relationship manager at that time. If the borrower was previously assigned a relationship
manager, the servicer should, to the extent possible, ensure that the borrower’s original
relationship manager is maintained.
Post-Modification Counseling Requirement
Any borrower who accepts a Streamline HAMP Offer must be referred to financial counseling
promptly following such acceptance in accordance with Section 6.7 of Chapter II of the
Handbook. Any borrower who is in a Streamline HAMP permanent modification must be
referred to financial counseling if identified as a Risk of Default Borrower by the servicer in
accordance with Section 6.7.1.2 of Chapter II.
Section 6.7.2 of Chapter II of the Handbook requires servicers to maintain reports of how many
borrowers (i) are offered financial counseling, (ii) started such financial counseling, and (iii)
complete a full financial counseling engagement, all of which must be provided to Treasury and
its agents upon request. Servicers must also maintain such information as is necessary to
monitor a borrower’s performance under a modified loan after having received financial
counseling. Servicers must maintain such information relating to borrowers who have accepted
the Streamline HAMP Offer as a separate category for reporting purposes.
Protections Against Unnecessary Foreclosure
A servicer may not refer a loan to foreclosure or conduct a scheduled foreclosure sale after a
borrower has accepted a Streamline HAMP trial period plan, and for the duration of the trial
period, while the borrower is making timely payments.
Evaluation Upon Submission of an Initial Package
A borrower who submits an Initial Package (as defined in Section 4 of Chapter II of the
Handbook) on or before December 31, 2016 must be evaluated for HAMP. In relation to a
borrower determined to be eligible for Streamline HAMP:


If a borrower submits an Initial Package before the Streamline HAMP Offer is sent, the
servicer must evaluate the borrower in accordance with Section 4.6.1 of Chapter II of the
Handbook before sending the Streamline HAMP Offer. If the borrower is not eligible for
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HAMP Tier 1, HAMP Tier 2 or other modification alternatives, servicers may send the
borrower a Streamline HAMP Offer as provided in their Streamline HAMP Policy.


If a borrower submits a complete Initial Package after the Streamline HAMP Offer is
sent, but the borrower has not yet accepted the offer and the period for acceptance has not
yet expired, the servicer must evaluate the borrower in accordance with Section 4.6.1 of
Chapter II of the Handbook. If the borrower is not eligible for HAMP Tier 1, HAMP
Tier 2 or other modification alternatives, he or she remains eligible for Streamline
HAMP, so long as the Streamline HAMP trial period plan is accepted before the period
for acceptance has expired.



If a borrower submits a complete Initial Package after the borrower accepts a Streamline
HAMP trial period plan, but prior to the servicer’s mailing of the Streamline HAMP
Documents to the borrower for signature, the servicer must evaluate the borrower for
HAMP Tier 1 and/or HAMP Tier 2, as applicable. If the borrower is not eligible for
HAMP Tier 1 or HAMP Tier 2, he or she remains eligible for Streamline HAMP in
accordance with the terms of the Streamline HAMP Offer.

Communication of Evaluation and Outcome
If a borrower submits a complete Initial Package while in a Streamline HAMP trial period plan,
the servicer must remind the borrower that he or she must continue to make timely payments
under the Streamline HAMP trial period plan while the Initial Package is being evaluated. Such
borrower communication must be documented in the servicing system and/or mortgage file. In
addition, the servicer must extend the Streamline HAMP trial period if a complete Initial
Package is received prior to sending the Streamline HAMP Documents to the borrower, in order
to evaluate the borrower for HAMP Tier 1 or HAMP Tier 2, as applicable.
Following the acceptance of a Streamline HAMP trial period plan, servicers may not offer a
HAMP Tier 1 or HAMP Tier 2 modification with a P&I payment that is greater than the
Streamline HAMP P&I payment. Accordingly, such loan would not be eligible for HAMP Tier
1 or HAMP Tier 2, as applicable.
Subject to the foregoing, if the borrower is eligible for a modification under HAMP Tier 1 or
HAMP Tier 2, as applicable, with revised terms, the servicer must then notify the borrower of
this in writing. Such notice must inform the borrower that they are eligible for a HAMP
modification and will receive a permanent modification with revised terms at the end of the trial
period, provided the borrower makes all trial payments at the current payment level on a timely
basis and returns the executed modification agreement. Upon completion of the trial period, the
servicer must provide the borrower with a modification agreement reflecting the terms of the
HAMP Tier 1 or HAMP Tier 2 modification, as applicable.
If the servicer determines that the borrower is not eligible for a modification under HAMP Tier 1
or HAMP Tier 2 with revised terms, the servicer must notify the borrower in writing. Such
notice must inform the borrower that they will receive a permanent modification under HAMP as
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originally offered under the Streamline HAMP trial period plan, provided the borrower makes all
trial payments on a timely basis and returns the executed Streamline HAMP modification
agreement.
The written notices described above need not be separate notices and may be included with or
incorporated into the cover letter accompanying the Streamline HAMP Documents sent to the
borrower.
Streamline HAMP Permanent Modification
In order for a borrower in a Streamline HAMP trial period plan to receive a permanent
modification, the servicer must receive all required trial period payments and all Streamline
HAMP Documents executed by the borrower in a timely manner. Servicers may not require
additional documentation from borrowers unless required by investor guidelines or applicable
law.
Prior to sending the Streamline HAMP Documents to the borrower, servicers must re-run the
Streamline HAMP Waterfall(s) to determine final terms of the Streamline HAMP modification.
The modification agreement should be prepared and will become effective in accordance with
Section 9.1 of Chapter II of the Handbook.
Forms of the Streamline HAMP Offer, Streamline HAMP Affidavit, Streamline HAMP
Modification Agreement Cover Letter, and an updated Home Affordable Modification
Agreement - Document Summary setting forth the applicable changes to the Modification
Agreement for Streamline HAMP will be posted on www.HMPadmin.com.
Borrower Notices
Section 2.3 of Chapter II of the Handbook describes conditions under which a Borrower Notice
must be sent, as well as the content that must be included in such notice. With respect to
Streamline HAMP:


If a servicer determines that a borrower is not eligible for a Streamline HAMP Offer, the
servicer should not send a Non-Approval Notice with regard to Streamline HAMP.



The offer of a trial period plan under HAMP Tier 1, HAMP Tier 2, or Streamline HAMP
is considered a HAMP offer. Therefore, if a borrower submits a complete Initial Package
while in a Streamline HAMP trial period plan, and is evaluated and determined to be
eligible for HAMP Tier 1 or HAMP Tier 2, the servicer should not send a Non-Approval
Notice with regard to Streamline HAMP. Conversely, if the borrower is evaluated and
does not receive an offer under HAMP Tier 1 or HAMP Tier 2, but remains eligible for
Streamline HAMP, the servicer is not required to send a Non-Approval Notice with
regard to HAMP Tier 1 or HAMP Tier 2.
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Unlike HAMP Tier 1 and HAMP Tier 2, if a borrower fails to accept a Streamline HAMP
Offer by making the first payment on or before the last day of the month in which the
payment is due, the servicer should not send a Non-Approval Notice with regard to
Streamline HAMP.



If, after making the first payment, a borrower in a Streamline HAMP trial period plan
fails to make one or more subsequent trial period payments in a timely manner, the
servicer must send a Non-Approval Notice for this payment default during the trial
period.



If a borrower in a Streamline HAMP trial period plan makes timely trial period payments
but fails to return the executed Streamline HAMP Documents on a timely basis, the
servicer must send a Non-Approval Notice indicating the failure to return the required
Streamline HAMP Documents.



If a borrower in a Streamline HAMP trial period plan makes all trial period payments and
returns the Streamlined HAMP Documents in a timely manner, but is not approved for a
Streamline HAMP permanent modification due to failure of any other term or condition
set forth in the Streamline HAMP Offer or Streamline HAMP Documents (including, but
not limited to, the servicer’s determination that one or more of the borrower’s
representations are not true or correct) the servicer must send a Non-Approval Notice.

The model clauses for borrower notices attached as Exhibit A to the Handbook will be updated
to incorporate Streamline HAMP, in addition to HAMP Tier 1 and HAMP Tier 2.
Incentive Compensation
Borrowers, servicers and investors are eligible for incentives for loans modified under
Streamline HAMP as set forth below.
Borrower Incentives
Borrowers will earn a “pay for performance” principal balance reduction payment of $5,000 in
year six, as long as the loan is in good standing and has not been paid in full, without regard to
the number of current payments or whether the monthly mortgage payments were reduced
through HAMP by six percent or more. The incentive will be payable after the sixth anniversary
of the month in which the Streamline HAMP trial period plan effective date occurred.
Servicers may, but are not required to, offer to recast the unpaid principal balance for Streamline
HAMP borrowers in good standing after the application of borrower incentives in year six in
accordance with Section 13.2.3 of Chapter II of the Handbook.
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Servicer Incentives
Completed modification incentives currently available under HAMP will be paid for permanent
modifications under Streamline HAMP in accordance with Section 13.1.1 of Chapter II of the
Handbook.
Loans modified under Streamline HAMP are not eligible for servicer “pay for success”
incentives.
Investor Incentives
For modifications under Streamline HAMP, investors are entitled to payment reduction cost
share compensation equal to one-half of (i) the dollar difference between the borrower’s post
modification P&I payment under Streamline HAMP and the borrower’s pre-modification P&I
payment or (ii) 15 percent of the borrower’s pre-modification P&I payment, whichever is lower,
and paid in accordance with Section 13.3.1 of Chapter II of the Handbook.
The investor Home Price Decline Protection (HPDP) incentives currently available under HAMP
Tier 2 will be paid for permanent modifications under Streamline HAMP consistent with Section
13.3.3 of Chapter II of the Handbook. Notwithstanding the foregoing, the Base NPV Model is
not utilized under Streamline HAMP, and the NPV Date is not applicable under Streamline
HAMP. The HAMP Reporting Tool will determine the potential HPDP incentive payable for a
modification under Streamline HAMP as of the date the servicer determines the borrower’s
Streamline HAMP modification terms.
The PRA investor incentives currently available under HAMP will be paid for permanent
modifications under Streamline HAMP in accordance with Section 13.3.4.1 of Chapter II of the
Handbook.
Servicing Transfers
As set forth in Section 1.4.1 of Chapter I of the Handbook, when a participating servicer
transfers or assigns mortgage loans, or servicing rights relating to mortgage loans, that constitute
Eligible Loans pursuant to the SPA, the transferee servicer must assume the transferor servicer’s
obligations under the SPA with respect to the Eligible Loans involved in the transfer. An
“Eligible Loan” is defined in the SPA to include, among other things, any mortgage loan which
is 60 days or more delinquent and otherwise eligible for consideration or process under one or
more of the MHA programs at the time of transfer or assignment. Section 1.4.1.1 of Chapter I
generally provides that with respect to HAMP, an Eligible Loan will no longer be considered an
Eligible Loan if one of the circumstances set forth in Section 3.1.1 of Chapter II exists. This
Supplemental Directive amends such guidance to provide that a loan that is subject to a
Streamline HAMP Offer for which the period for acceptance has not expired, or is in a
Streamline HAMP trial period plan or permanent modification, in either case, as of the effective
date of the servicing transfer (or such earlier date on which the population of loans to be
transferred is finalized), such loan is considered an Eligible Loan with respect to HAMP. As
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provided in Section 1.4.4 of Chapter I, in the event the borrower timely accepts and successfully
completes a Streamline HAMP trial period plan, the transferee servicer must offer to
permanently modify the borrower’s loan.
Compliance
Section 2 of Chapter I of the Handbook provides that MHA-C will conduct independent
compliance assessments and servicer reviews to evaluate servicer compliance with the
requirements of MHA. This Supplemental Directive expands the scope of such assessments and
reviews to include Streamline HAMP, specifically as it relates to the requirements associated
with such modifications, as set forth herein.
In addition to the documentation requirements specified in Section 2.2 of Chapter I of the
Handbook, as applicable, required documentation for Streamline HAMP includes but is not
limited to:
 The servicer’s Streamline HAMP Policy.
 All records of Streamline HAMP Offers sent to borrowers.
 All executed Streamline HAMP Documents required to be submitted by a borrower prior
to permanent modification of a loan under Streamline HAMP.
 All records relating to the servicer’s use of the Streamline HAMP NPV Tool in
determining whether Streamline HAMP is offered on a population of loans.
 All records relating to active Streamline HAMP trial period plans in which the borrower
subsequently submitted an Initial Package for evaluation.
In accordance with Section 2.8 of Chapter I of the Handbook, review of Dodd-Frank
Certification and borrower identity compliance will be conducted on a random sample of
Streamline HAMP loans reported in the HAMP Reporting Tool as permanent modifications
during the current month’s reporting cycle.
Annual Certification
As set forth in Section 2.6.2 of Chapter I of the Handbook, servicers are required to certify on an
annual basis as to their compliance pursuant to activities performed and obligations satisfied
during the period from the effective date of the most recent prior certification through and
including the subsequent certification effective date. This Supplemental Directive provides that
a subsequent certification for HAMP is inclusive of Streamline HAMP for all subsequent
certifications with an effective date on or after March 31, 2016.
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Treasury Reporting Requirements
Reason Code Reporting
Section 11.4.1 of Chapter II of the Handbook requires servicers to report a Trial Fallout Reason
Code for each loan that falls out of or withdraws from a trial period, or completes the trial period
but does not result in a permanent modification. This guidance also applies for loans in a
Streamline HAMP trial period.
Not Accepted/Not Approved Reason Codes are not applicable with regard to Streamline HAMP
Offers. However, if a borrower in a Streamline HAMP trial submits a complete Initial Package,
is evaluated for HAMP and does not receive an offer under HAMP Tier 1 or HAMP Tier 2, the
servicer must report the reason the borrower was not offered a HAMP Tier 1 or HAMP Tier 2.
An updated list of reason codes will be available in the HAMP Additional Data Requirements
Data Dictionary at www.HMPadmin.com.
Reporting Streamline HAMP Transactions
Updated reporting and payment processes implementing the terms of this Supplemental
Directive are currently under development. Subsequent guidance on such processes will be
provided on www.HMPadmin.com. Until updated functionality capable of processing Streamline
HAMP transactions is implemented, servicers should not report Streamline HAMP trial period
plans or permanent modifications in the HAMP Reporting Tool.
During the interim period, servicers must enter into Streamline HAMP trial period plans and
permanent modifications in accordance with the guidance set forth herein and in the Handbook,
and collect and store information regarding such trial period plans and permanent modifications
so that they can be reported once the updated processes become available.
Incentives will be paid on permanent modifications under Streamline HAMP once the updated
reporting and payment processes are implemented.
Survey Reporting
Servicers are required to maintain reports of the number of Streamline HAMP Offers made,
including those offers accepted and not accepted. With respect to Streamline HAMP Offers,
servicers are also required to maintain reports of the number of borrowers who have submitted
an Initial Package but whose eligibility for HAMP has not yet been determined.
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Interactions with Other MHA Programs
Second Lien Modification Program (2MP)
First lien loans in trial period plans or permanent modifications under Streamline HAMP are not
eligible for a matching second lien mortgage modification under 2MP. Accordingly, Streamline
HAMP modifications will not be included in the Black Knight match file, nor will any incentive
compensation be paid under 2MP in connection with such loans, regardless of whether such
loans were previously modified under HAMP Tier 1 or HAMP Tier 2 and once associated with
an active 2MP.
Home Affordable Unemployment Program (UP)
Consistent with Section 2.3 of Chapter III of the Handbook, a borrower whose loan is currently
in a Streamline HAMP trial period plan and who becomes unemployed may seek consideration
under UP, regardless of whether the borrower had a payment default. However, a loan may not
be in a HAMP trial period plan and an UP forbearance plan simultaneously. In addition, a
borrower in a Streamline HAMP permanent modification that loses good standing may be
eligible for an UP forbearance plan.
A borrower who, while making timely payments under a prior Streamline HAMP trial period
plan, became unemployed and requested UP forbearance, continues to be eligible for Streamline
HAMP on that mortgage loan. A borrower who experienced a payment default under a prior
Streamline HAMP trial period plan or who lost good standing in a prior Streamline HAMP
permanent modification is not eligible for another Streamline HAMP on that mortgage loan.
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HANDLING A CIVIL CASE
RECENT CASES/LEGISLATION IN CIVIL PRACTICE 2016

I. JURISDICTION/SERVICE

The United States Supreme Court has limit general personal jurisdiction for a corporation
holding that a court may assert general jurisdiction over a non-domestic corporation to hear any
and all claims against them when their affiliations with the State are so continuous and
systematic as to render them essentially at home in the forum State. The Court noted in a
footnote, responding to Justice Sotomayer’s concurrence, that “the general jurisdiction inquiry
does not “focu[s] solely on the magnitude of the defendant's in-state contacts.” General
jurisdiction instead calls for an appraisal of a corporation's activities in their entirety, nationwide
and worldwide. A corporation that operates in many places can scarcely be deemed at home in all
of them.” The court noted that International Shoe focused both on general and specific[long
arm] jurisdiction. For general jurisdiction place of incorporation and principal place of business
are the basis, or where the affiliations with the state are so continuous and systematic as to render
the corporation essentially at home in the state. The Supreme Court also rejected the “agency”
test used to impute jurisdiction between a parent and a subsidiary. This test has been used by the
New York Court of Appeals. Daimler AG v. Bauman,134 S.Ct. 746.
The Second Circuit held that a District Court in Vermont did not have general jurisdiction over
the Diocese of Albany for causes of action stemming from child abuse. The court held that under
new Supreme Court analysis, the fact that one priest held mass in Vermont would not give
general jurisdiction. In re Diocese of Albany, 745 F.3d 30.

If a defendant resists service of process, service may be effected pursuant to CPLR 308(1) by
leaving a copy of the summons in the defendant's general vicinity, provided that the defendant is
made aware that this is being done. Therefore, where the defendant came to the front door and
the process server explained that he wanted to give her legal papers, and the defendant, speaking
through the closed door, refused to open the door and told him to come back another time the
process server properly served by placing the summons and complaint between the storm door
and the interior brown door, and told the defendant what he was doing. Hall v Wong, 119
A.D.3d 897.
In service of a business entity, the fact that the summons and complaint, which had been sent by
certified mail, return receipt requested, to the address on file with the New York Secretary of
State, had been returned to the Secretary of State as "unclaimed," raises a triable issue of fact as
to whether the defendant received notice of the certified mail sent to it by the Secretary of State,
and the matter requires a hearing. Bennett v Patel Catskills, LLC, 120 A.D.3d 458.

In order to establish minium contacts for due process analysis over a defendant, the proper
question is whether the defendant's conduct connects him to the forum in a meaningful way.
Therefore, a Georgia police officer working as a deputized Drug Enforcement Administration
agent at a Georgia airport, who searched and seized a large amount of cash, and thereafter
allegedly helped draft a false probable cause affidavit in support of the funds' forfeiture and
forwarded it to a United States Attorney's Office in Georgia could not be sued in Nevada, the
plaintiff’s residence. The mere fact that the conduct affected the plaintiffs was insufficient.
Walden v. Fiore, 134 S.Ct. 1115
Where an OTSC requires personal delivery, but attempts to personally delivery have failed, it is
an abuse of discretion not to alter the method of service to another section of CPLR 308.
Koyachman v Paige Mgt. & Consulting, LLC, 121 A.D.3d 951
CPLR 301 did not expand the scope of the existing jurisdictional authority of the courts of the
State of New York and therefore does not permit the application of the “doing business” test to
individual defendants. Pichardo v. Zayas,122 A.D.3d 699
The failure to file proof of service is a procedural irregularity, not a jurisdictional defect, that
may be cured by motion or sua sponte by the court in its discretion pursuant to CPLR 2004.
However, the defendant must be afforded an additional 30 days after service upon him of a copy
of this decision and order to appear and answer. Khan v Hernandez, 122 A.D.3d 802
The Court of Appeals has addressed jurisdiction based upon an internet site. The plaintiff
learned about the Florida-based Laser Spine Institute through its home page obtained as an
advertisement on AOL. Thereafter there was a “communication stream” between the defendant
the plaintiff before and after surgical procedures, the defendants consulted with the plaintiff’s
New York doctors, the defendant directed blood work in New York and provided prescriptions to
be filled in New York. The Court of Appeals, agreeing with Appellate Divisions, held that
passive websites which merely impart information without permitting a business transaction are
generally fail to provide a jurisdictional predicate under CPLR 302(a)(1). Furthermore, it is not
the quantity but the quality of the contacts that matter under long-arm jurisdiction. Interestingly,
the Court of Appeals noted that individuals travel across state lines in order to obtain health care
and allowing jurisdiction would “set a precedent for almost limitless jurisdiction over out of state
medical providers in future cases.” Paterno v. Laser Spine Ins., 24 N.Y.3d 370

IS a the security guard was a person of suitable age and discretion within the contemplation of
CPLR 308(2), and does the outer bounds of the dwelling place extended to the security booth?
It is an issue of fact says the Second Department in remanding the issue for a hearing. Matter of
MBNA Am. Bank, N.A. v Novins, 123 A.D.3d 832
A demand for a complaint pursuant to CPLR 3012(b) prior to service of the summons is
premature and does not invoke the time limitations of CPLR 3012(b). Ryan v. High Rock
Development, 124 A.D.3d 751

General Business Law § 89-u, which applies to process servers outside of the City of New York,
requires process servers to "maintain a legible record of all service made by him [or her] as
prescribed in this section" (General Business Law § 89-u[1]). Unlike General Business Law §
89-cc(1), which is applicable in the City of New York, General Business Law § 89-u, which is
applicable outside the City of New York, does not expressly require that the "legible record" be
"kept in chronological order in a bound, paginated volume" Since the Legislature did not include
a log book requirement for process servers in counties outside of the City of New York, it was
error to hold that the process server in Nassau County was required to maintain such log book.
Moret Partnership v Spickerman, 125 A.D.3d 729,
The First Department found that telephone communications can establish purposeful activity
conferring long-arm jurisdiction. For those who love UCC, the case also involved the “battle of
the form” provision under UCC 2-207. C. Mahendar LLC v. National Gold & Diamond Ctr.,
Inc., 125 A.D.3d 454.
Can a New York court exercise personal jurisdiction over defendants based on the establishment
of a foreign investment program, where the operative contracts establishing the program were
negotiated and executed in New York? The First Department says that CPLR 302(a)(1) confers
personal jurisdiction over defendants. Wilson v Dantas, 128 A.D.3d 176
The Court of Appeals held that under the Election Law § 16-116, a petitioner is required to
provide notice "as the court or justice shall direct" and "this requirement calls for delivery of the
instrument of notice not later than on the last day on which the proceeding may be commenced."
If there is more than one method of service required, including a mailing requirement, if the
mailing is performed not later than on the last day on which the proceeding may be commenced,
service is good even if the mailing is received after the last day. Matter of Angletti v. Morreale,
25 N.Y.3d 794.

A limited liability company does not require the additional notice for entry of a default judgment
under CPLR 3215(g)(4)(I). Gershman v Ahmad, 131 A.D.3d 1104.
The Supreme Court and the Surrogate's Court have concurrent jurisdiction over the
administration of a decedent's estate; but “[w]herever possible, all litigation involving the
property and funds of a decedent's estate should be disposed of in the Surrogate's Court."Nichols
v Kruger, 113 AD2d 878, 878-879. Where an action seeks to recover funds of an estate it"affects
the administration of a decedent's estate" and should be determined by Surrogate’s Court and
removed to it. CPLR 325[e]. Joffe v Widelitz, 134 A.D.3D 766

II. PLEADINGS

"Generally, in the absence of prejudice or surprise to the opposing party, leave to amend a bill of
particulars should be freely granted unless the proposed amendment is palpably insufficient or
patently devoid of merit.” Dimoulas v Roca, 120 A.D.3d 1293

Remember that a corporation must be represented by an attorney and cannot proceed pro se.
Boente v. Peter C. Kurth Office of Architecture and Planning, P.C., 113 A.D.3d 803
A defendant is not required to serve an answer where the complaint did not set forth any
allegations that the defendant was required to defend against. “A defendant who has no defense,
and therefore serves no pleading, might nevertheless serve a notice of appearance so as to be kept
apprised of the progress of the proceeding” (Vincent C. Alexander, Practice Commentaries,
McKinney's Cons.Laws of NY, Book 7B, CPLR C320:1 at 130). Serving a notice of appearance
entitles the party to be kept apprised of the proceedings. Furthermore, there is no statutory or
other requirement that a notice of appearance, timely served upon a plaintiff, must also be filed
with the clerk of the relevant court in order for a defendant to appear in the action. Tsionis, v.
Eriora Corp., 123 A.D.3d 694.
Returning an answer claiming it was not properly verified, without more specificity, can not be
the basis of treating the answer as a nullity. Gaffey v Shah, 131 A.D.3d 1006
The basis rule for leave to amend or supplement a pleading is to be "freely given" under CPLR
3025[b]. "In the absence of prejudice or surprise resulting directly from the delay in seeking
leave, such applications are to be freely granted unless the proposed amendment is palpably
insufficient or patently devoid of merit." A party seeking leave to amend a pleading need not
make an evidentiary showing of merit, and leave to amend will be granted unless such
insufficiency or lack of merit is clear and free from doubt. Calamari v Panos, 131 A.D.3d 1088
Upon the denial of a plaintiff's motion for summary judgment in lieu of complaint, “the moving
and answering papers shall be deemed the complaint and answer, respectively, unless the court
orders otherwise.” (CPLR 3213). Where the Court, in this case the Appellate Division, Second
Department finds that “the moving and answering papers do not satisfactorily define the issues”
formal pleadings must be served. Mirham v. Awad, 131 A.D.3d 1211
Where there has been an inordinate delay in seeking leave to amend the bill of particulars to
include a new injury, a plaintiff must establish a reasonable excuse for the delay and show that
the proposed amendment has merit. Canals v. Lai, 132 A.D.3d 626

III. TRIAL
A witness’ testimony is only cumulative, to negate a missing witness charge [PJI 1:75], when the
party’s own witness provides the predicate testimony, not the opposing party. DeVito v.
Feliciano, 22 N.Y.3d 159.
“When a motion to reopen is made, the trial court should consider whether the movant has
provided a sufficient offer of proof, whether the opposing party is prejudiced, and whether
significant delay in the trial will result if the motion is granted.” Sweet v Rios, 113 A.D.3d 750
“When a jury's verdict is internally inconsistent, the trial court must direct either reconsideration
by the jury or a new trial. “ Therefore, where a party is found to have not been a proximate cause
of an incident, but being allocated a percentage of liability is internally inconsistent. D'Annunzio
v. Ore, 119 A.D.3d 512
A court may set aside a jury verdict as contrary to the weight of the evidence and order a new
trial if “the evidence so preponderates in favor of the [moving party]” that the jury's conclusion
“could not have been reached on any fair interpretation of the evidence” ( O'Boyle v. Avis
Rent–A–Car Sys., 78 A.D.2d 431, 439; see Lolik v. Big v. Supermarkets, 86 N.Y.2d 744, 746;
Agui v. Fernandez, 113 AD3d 645; Seong Yim Kim v. New York City Tr. Auth., 87 AD3d 531,
532). “It is within the province of the jury to determine issues of credibility” ( Palermo v.
Original California Taqueria, Inc., 72 AD3d 917, 918). “Its resolution of these issues is entitled
to deference and a successful party is entitled to a presumption that the jury adopted a reasonable
view of the evidence” ( Bertelle v. New York City Tr. Auth., 19 AD3d 343, 343–344 [citations
omitted]; see Acosta v. City of New York, 84 AD3d 706, 709; Louis Puccio Dev., Inc. v. Dean,
18 AD3d 826, 827).” Rivera v. Motor Vehicle Accident Indemnification Corp., 119 A.D.3d 540
CPLR 4511 allows a court to take notice of federal and foreign state law, not facts, that is
relevant to a proceeding.. The congressional findings in support of legislation seeking to reduce
amounts of lead in homes, though codified in a federal statute, are not “law” that is relevant to
Hamilton's case. Taking judicial notice of them under CPLR 4511 would be inappropriate.
Hamilton v. Miller, 23 N.Y.3d 592
The amount of damages to be awarded to a plaintiff for personal injuries is a question for the
jury, and its determination will not be disturbed unless the award deviates materially from what
would be reasonable compensation. Prior damage awards in cases involving similar injuries are
not binding upon the courts but serve to "guide and enlighten" them in determining whether a
verdict constitutes reasonable compensation. Taveras v Vega, 119 A.D.3d 853

It is proper to provided the emergency charge if there exists a factual basis and "[i]t was for the
jury to find whether [defendant driver] was faced with a sudden and unforeseen emergency not of
her own making and, if so, whether her response to the situation was that of a reasonably prudent
person" Pelletier v. Lahm, 24 N.Y.3d 966

The trial court has broad discretion in deciding whether to submit interrogatories to the jury
under CPLR 4111[c]. However, where there is sufficient evidence to support a plaintiff's cause
of action pursuant to a particular theory of negligence, it is error to deny a request by the plaintiff
to submit an interrogatory to the jury regarding that theory. Abato v Beller, 122 A.D.3d 554
"The decision whether to conduct a bifurcated trial rests within the discretion of the trial court,
and should not be disturbed absent an improvident exercise of discretion." Unified trials should
only be held "where the nature of the injuries has an important bearing on the issue of liability."
However, even where a trial is bifurcated, some evidence of injuries may nevertheless be
admitted, in the trial court's discretion, to establish liability at the liability phase of the trial, so
long as such evidence is probative of liability and accompanied by "an appropriate limiting
instruction." Therefore, when exercising its discretion in deciding whether to conduct a unified
trial or a bifurcated trial, a court should determine whether the nature of the alleged injuries is
probative of the issue of liability and, furthermore, should also evaluate the relative importance
of such evidence to the parties' dispute. In addition, the probative value of such evidence to the
issue of liability and its centrality to the parties' dispute should be weighed against the degree to
which the gravity of such injuries will likely engender sympathy for the plaintiff and thereby pose
a risk of prejudice to the defendant. The Second Department held that the plaintiff must
demonstrate that his expert's theory could not adequately be proven at the liability phase of a
bifurcated trial, plus the prejudice to the defendant that the plaintiff’s full injuries would cause.
Furthermore, the plaintiff failed to allege that his expert, who was not a medical doctor, would
have to testify at both phases of a bifurcated trial or that a unified trial would otherwise result in
increased judicial efficiency. Patino v County of Nassau, 124 A.D.3d 738[cites omitted]
In determining whether an animal has vicious propensities, the jury may consider, inter alia, the
nature and result of the attack on the plaintiff, so that a unified trial would be appropriate.
Matthew H. v County of Nassau, 131 A.D.3d 135
the Supreme Court can merely transferred an action to the same IAS Part as another solely for
"purposes of disposition." Given that both actions are related to the same underlying incident, the
transfer for this limited purpose was not improper under the circumstances presented here, but
the actions were not joined. Bermejo v New York City Health & Hosps. Corp., 119 A.D.3d 500
“A motion pursuant to CPLR 4404(a) to set aside a verdict and for a new trial in the interest of
justice may be granted where improper comments by the trial court deprive a party of a fair trial
(see Rodriguez v City of New York, 67 AD3d 884, 885-887). "[L]itigants are entitled, as a matter
of law, to a fair trial free from improper comments by counsel or the trial court" (id. at 886). A
trial court "has broad authority to control the courtroom, rule on the admission of evidence, elicit
and clarify testimony, expedite the proceedings and to admonish counsel and witnesses when
necessary" (Nunez v New York City Health & Hosps. Corp. [Elmhurst Hosp. Ctr.], 110 AD3d
686, 688 [internal quotation marks omitted]). Nevertheless, "[a] trial judge should at all times
maintain an impartial attitude and exercise a high degree of patience and forebearance. A trial
judge may not so far inject himself [or herself] into the proceedings that the jury could not review
the case in the calm and untrammeled spirit necessary to effect justice" (DeCrescenzo v
Gonzalez, 46 AD3d 607, 608-609 [internal quotation marks and citations omitted]).” The

Appellate Division found that requiring the plaintiff’s examining expert to testify in the
hypothetical and only assuming the injuries of the plaintiff "[t]he court conveyed an impression
of incredulity" toward the physician's opinions, requiring a new trial. Ioffe v Seruya, 134 A.D.3d
993
Where there is confusion about the special verdict, should the Appellate Division write them for
the trial court. Two Justice of the First Department said yes, two said no and the fifth implied no.
All five granted a new trial. Srikishun v. Edye, 2016 Slip Op. 00315.
A mistrial was declared where there was repeated references by the plaintiff and her attorney to
the nature of the plaintiff's injuries and her lack of medical insurance at the time of the accident
which could have influenced the jury to be more sympathetic toward her, resulting in prejudice
toward the defendant. Peters v Wallis, 135 A.D.3d 922.
The trial court did not err in permitting the use of a publication from the American College of
Emergency Physicians to be used during cross-examination of the plaintiff's expert physician. On
cross-examination, an expert witness may be confronted with scientific works or publications for
impeachment purposes where the material has been deemed authoritative by such expert. The
plaintiff's expert testified that he had relied on the American College of Emergency Physicians
publication in rendering his opinion in this case. He described it as "excellent, well put together,
useful clinical guidelines," and he found it "[u]seful[,] clinically relevant, [and] well thought out,
well researched." However, the expert witness refused to acknowledge that the publication was
"authoritative" because he had "some issues with the word authoritative'" and did not "think that
anything that a human being does is authoritative." Can the expert be cross examined using the
American College of Emergency Physicians. Yes, a physician may "not foreclose full
cross-examination by the semantic trick of announcing that he did not find the work
authoritative" where he has already relied upon the text and testified in substance that he finds it
reliable and trustworthy. Kearney v Papish, 2016 N.Y. Slip Op. 00697
The Court of Appeals reaffirmed the rule that “In toxic tort cases, an expert opinion on causation
must set forth (1) a plaintiff's exposure to a toxin, (2) that the toxin is capable of causing the
particular injuries plaintiff suffered (general causation) and (3) that the plaintiff was exposed to
sufficient levels of the toxin to cause such injuries.” Sean R. v BMW of N. Am., LLC, _ N.Y.3d
_, 2016 NY Slip Op 01000 [Feb. 11, 2016]

IV. MOTIONS

Usually a motion for a voluntary discontinuance should be granted without prejudice and the
plaintiff is not required to demonstrate any basis for seeking a voluntary discontinuance.
American Tr. Ins. Co. v Roberson, 114 A.D.3d 821However, where the matter has been
submitted to the court, “the court may not order an action discontinued except upon the
stipulation of all parties appearing in the action” (CPLR 3217[b] ).
A proposed answer verified by an attorney who had no personal knowledge of the facts can not
meet the requirements of CPLR 3012(d) since its fails to establish a reasonable excuse for the
default or demonstrating that a meritorious defense to the action. Kennedy v City of New York,
114 A.D.3d 831
Hearsay statements, standing alone, are insufficient to defeat a motion for summary judgment.
Guerrera v Zysk, 119 A.D.3d 647
"A motion to dismiss pursuant to CPLR 3211(a)(1) will be granted only if the documentary
evidence resolves all factual issues as a matter of law, and conclusively disposes of the plaintiff's
claim'" "Neither affidavits, deposition testimony, nor letters are considered documentary
evidence within the intendment of CPLR 3211(a)(1)" . J. A. Lee Elec., Inc. v City of New York
119 A.D.3d 652
A court can consider a surreply, when leave to file is granted and an opportunity to respond and
filed a surreply is provided. Pennachio v Costco Wholesale Corp., 119 A.D.3d 662
Under the common-law doctrine of spoliation, when a party negligently loses or intentionally
destroys key evidence, thereby depriving the non-responsible party from being able to prove its
claim or defense, the responsible party may be sanctioned by the striking of its pleading'"
(Jennings v Orange Regional Med. Ctr., 102 AD3d 654, 655, quoting Denoyelles v Gallagher, 40
AD3d 1027, 1027; see Coleman v Putnam Hosp. Ctr., 74 AD3d 1009, 1011). " Recognizing that
striking a pleading is a drastic sanction to impose in the absence of willful or contumacious
conduct, courts will consider the prejudice that resulted from the spoliation to determine whether
such drastic relief is necessary as a matter of fundamental fairness'" (Jennings v Orange Regional
Med. Ctr., 102 AD3d at 655-656, quoting Iannucci v Rose, 8 AD3d 437, 438). "[A] less severe
sanction or no sanction is appropriate where the missing evidence does not deprive the moving
party of the ability to establish his or her case" (Denoyelles v Gallagher, 40 AD3d at 1027; see
Jamindar v Uniondale Union Free School Dist., 90 AD3d 610; Gerber v Rosenfeld, 18 AD3d
812; Deveau v CF Galleria at White Plains, LP, 18 AD3d 695, 696). Pennachio v Costco
Wholesale Corp., 119 A.D.3d 662

Without notice of a court appearance, a default under 22 NYCRR 202.27 is a nullity and not
showing of meritorious action is required for a plaintiff. Matter of 542 A Realty, LLC, 118
A.D.3d 993.
Where the insurer of the defendant had received actual notice of the plaintiff’s claim by virtue of
defective service, due to the defendant’s death, leave to service the complaint should be granted
in the interest of justice under CPLR 306-b. Wilson v. City of New York, 118 A.D.3d 983
A motion for summary judgment made on nearly identical grounds as a timely motion for
summary judgment should be determined on the merits as good cause exists. He Ping Shao v.
Cao Zhao, 118 A.D.3d 943
Bare allegations of law office failure based upon their prior counsel's unspecified negligent acts,
errors, and omissions does not constitute a reasonable excuse for their default. Moreover a
pattern of willful default and neglect, the negligence of the attorney is properly imputed to the
client. Carillon Nursing and Rehabilitation Center, LLP v. Fox, 118 A.D.3d 933
Does a note that states the party “will pay her [mother] back in full with [her] lawsuit money
from Billy-of Cool Temp Mechanical-or any debt will be paid in full” allow a motion under
CPLR 3213? No, because it is not an unconditional promise to repay the borrowed sum upon
demand or at definite time. Von Fricken v. Schaefer, 118 A.D.3d 869
A motion to change venue on discretionary grounds under CPLR 510(3), unlike motions made as
of right, must be made in the county in which the action is pending, or in any county in that
judicial district, or in any adjoining county. Schwartz v. Yellowbook, Inc., 118 A.D.3d 691
On a motion to renew and/or reargue a complete set of papers originally submitted must be
provided. Plaza Equities, LLC v. Lamberti, 118 A.D.3d 687.
On a motion to disqualify an attorney, “considering the settled principle that doubts as to the
existence of a conflict of interest must be resolved in favor of disqualification so as to avoid even
the appearance of impropriety.” Mineola Automotive, Inc. v. Millbrook Properties, Ltd., 118
A.D.3d 680.
An expert's affidavit that is speculative and conclusory, and assumes facts not supported by the
evidence, it does not raise a triable issue of fact. Lopez v. Retail Property Trust, 118 A.D.3d 676.

Uauthorized surreplies containing new arguments generally should not be considered by the
court. However, arguments raised for the first time in reply may be considered if the original
movant is given the opportunity to respond and submits papers in surreply. Gluck v. New York
City Transit Authority, 118 A.D.3d 667.
E-mail messages are not documentary evidence under CPLR 3211(a)(1). Zellner v. Odyl, LLC,
117 A.D.3d 1040.

Agreeing with the Second Department, the Third Department held that a party moving for
summary judgment must reveal the name of an expert used on the motion. Rivera v. Albany
Medical Center Hosp., 119 A.D.3d 1135
Remember even in criminal actions, the CPLR may be used. Where the People sought to submit
portion of the grand jury minutes that had been inadvertently omitted. The Court held that it was
a motion to renew and the 30 day limited was not applicable under CPLR 2221. People v.
Godbold, 117 A.D.3d 565
Only in very limited areas, i.e. discovery, can a court determine a motion based upon an issue not
raised. Rosenblatt v. St. George Health and Racquetball Associates, LLC, 119 A.D.3d 45
The absence of a certificate of conformity in violation of CPLR 2309 is not a fatal defect and, in
the event that relief is denied on that ground, the denial should, as here, generally be without
prejudice to renewal upon proper papers. Fuller v. Nesbitt, 116 A.D.3d 999
Even though there was no formal motion to dismiss based upon forum non conveniens grounds,
where the parties had an opportunity to fully argue the issue, a court can grant the motion.
Furthermore, the fact that money moves through a bank in New York does not require denial of
the motion. Mashreqbank PSC v. Ahmed Hamad A1 Gosaibi & Bros. Co., 23 N.Y.3d 129
“A party opposing summary judgment is entitled to obtain further discovery when it appears that
facts supporting the opposing party's position may exist but cannot then be stated” . Where
depositions have not been conducted and one party has specific information, the motion is
premature. Schlichting v. Elliquence Realty, LLC, 116 A.D.3d 689.
Pursuant to CPLR 2221, a motion for leave to renew "shall be based upon new facts not offered
on the prior motion that would change the prior determination" (CPLR 2221[e][2]) and "shall
contain reasonable justification for the failure to present such facts on the prior motion." “A
motion for leave to renew is not a second chance freely given to parties who have not exercised
due diligence in making their first factual presentation" Singh v Avis Rent A Car Sys., Inc.,
119 A.D.3d 768
"On a motion to dismiss a complaint pursuant to CPLR 3211(a)(5) on statute of limitations
grounds, the moving defendant must establish, prima facie, that the time in which to commence
the action has expired." "In considering the motion, a court must take the allegations in the
complaint as true and resolve all inferences in favor of the plaintiff.". If the defendant meets that
burden, the burden then shifts to the plaintiff to "aver evidentiary facts establishing that the
action was timely or to raise a question of fact as to whether the action was timely." The plaintiff
has the burden of establishing that the statute of limitations has not expired, that it is tolled, or
that an exception to the statute of limitations applies. Lake v New York Hosp. Med. Ctr. of
Queens, 119 A.D.3d 843[cites omitted]

"Applications for leave to amend pleadings under CPLR 3025(b) should be freely granted unless
the proposed amendment (1) would unfairly prejudice or surprise the opposing party, or (2) is
palpably insufficient or patently devoid of merit." "No evidentiary showing of merit is required
under CPLR 3025(b)." "The court need only determine whether the proposed amendment is
palpably insufficient' to state a cause of action or defense, or is patently devoid of merit." "[A]
court shall not examine the legal sufficiency or merits of a pleading unless such insufficiency or
lack of merit is clear and free from doubt" Favia v Harley-Davidson Motor Co., Inc., 119 A.D.3d
836[cites omitted]
CPLR 3216 is "extremely forgiving" (Baczkowski v Collins Constr. Co., 89 NY2d 499, 503) in
that it "never requires, but merely authorizes, the Supreme Court to dismiss a plaintiff's action
based on the plaintiff's unreasonable neglect to proceed." While the statute prohibits the Supreme
Court from dismissing an action based on neglect to proceed whenever the plaintiff has shown a
justifiable excuse for the delay in the prosecution of the action and a meritorious cause of action
(see CPLR 3216[e]) such a dual showing is not strictly necessary to avoid dismissal of the action.
Altman v Donnenfeld,119 A.D.3d 828[cites omitted].
Note: CPLR 3216 has been amended in 2014 to require a further notice of possible dismissal,
increase the time to wait for services of a 90-day notice and when the court itself serves the
notice, it must set forth the specific conduct constituting the neglect.
A defendant can establish a prima facie entitlement to judgment as a matter of law by submitting
evidence that the plaintiffs could not make out a prima facie case at trial because they were
precluded from testifying as to liability and damages. Meslin v George, 119 A.D.3d 915
Where a party provides a CD-R containing the medical records relied upon by their experts, the
party must make sure it contains the records and is readable. Moreover, even if a readable CD-R
was previously submitted to the court in connection with an earlier motion in this case, the
Supreme Court should "not be compelled, absent a rule providing otherwise, to locate previously
submitted documents in the electronic record in considering subsequent motions" Garrison v
Quirk, 120 A.D.3d 753
Plaintiff made a motion for summary judgment in lieu of complaint but did not make the return
date at least 30 days where service was not personal. This made the default judgment improper.
Also, the address of the court in the notice was wrong and Appellate Division took judicial notice
of the fact that the incorrect address given in the notice of motion pertained to an actual roadway
located in Mineola, New York, and was not merely a misspelling of the correct address for the
relevant courthouse. As such, the “motion for summary judgment in lieu of complaint was made
returnable to a location in Mineola at which the Supreme Court was not located, and at which the
motion could not have been opposed. These defects in the notice of motion, under the particular
circumstances of this case and in the context of an action commenced pursuant to CPLR 3213,
created a greater possibility of frustrating the core principles of notice to the defendants.
Accordingly, these defects constitute "jurisdictional defect[s] that courts may not overlook"
pursuant to CPLR 2001. Since the Supreme Court failed to acquire personal jurisdiction, "all
subsequent proceedings are thereby rendered null and void" (Emigrant Mtge. Co., Inc. v
Westervelt, 105 AD3d 896, 897 [internal quotation marks omitted]), and the default judgment

entered against the defendants is "a nullity."” Segway of N.Y., Inc. v Udit Group, Inc., 120
A.D.3d 789
A party seeking to vacate an order entered upon his or her failure to oppose a motion is required
to demonstrate, through the submission of supporting facts in evidentiary form, both a reasonable
excuse for the default and the existence of a potentially meritorious opposition to the motion.
Bhuiyan v New York City Health & Hosps. Corp., 120 A.D.3d 1284
“ On a motion for summary judgment dismissing a medical malpractice cause of action, a
defendant has the prima facie burden of establishing that there was no departure from good and
accepted medical practice, or, if there was a departure, the departure was not the proximate cause
of the alleged injuries. Once the defendant has made such a showing, the burden shifts to the
plaintiff to submit evidentiary facts or materials to rebut the prima facie showing made by the
defendant, so as to demonstrate the existence of a triable issue of fact. General allegations of
medical malpractice, merely conclusory and unsupported by competent evidence tending to
establish the essential elements of such a claim, are insufficient to defeat a summary judgment
motion.” Brinkley v Nassau Health Care Corp., 120 A.D.3d 1287
"In addition to the grounds set forth in section 5015(a), a court may vacate its own judgment for
sufficient reason and in the interests of substantial justice." Indeed, the drafters of CPLR 5015(a)
"intended that courts retain and exercise their inherent discretionary power in situations that
warranted vacatur but which the drafters could not easily foresee." Hudson City Sav. Bank v
Cohen, 120 A.D.3d 1304
A defendant' request for the production of documents pertaining to the plaintiffs' allegations of
standing can not be construed as a motion to dismiss for lack of standing (see 3211[a][3]), or as a
motion for summary judgment on that ground (see CPLR 3212). Deer Park Assoc. v Town of
Babylon, 121 A.D.3d 738
In a medical malpractice the plaintiff submitted an unsigned and redacted physician's affidavit.
“Such an affidavit should not be considered in opposition to a motion for summary judgment
where the plaintiff does not offer an explanation for the failure to identify the expert by name and
does not tender an unredacted affidavit for in camera review. On this record, there is no proof
that a signed and unredacted physician's affidavit was submitted to the Supreme Court and, thus,
the affidavit which was submitted was insufficient to raise a triable issue of fact.” Derrick v
North Star Orthopedics, PLLC, 121 A.D.3d 741
Unlike a motion for summary judgment, a motion to dismiss for failure to state a cause of action
may be made at any time. Toppin v. Town of Hempstead, 121 A.D.3d 883
Although a party seeking to vacate a default must establish a reasonable excuse for the default
and a potentially meritorious cause of action or defense, the courts of this State have adopted a
liberal policy toward vacating defaults in matrimonial actions. Anekwe v Okoroafor,121 A.D.3d
930

Notwithstanding that CPLR 3212(b) requires that motions for summary judgment be supported
by a copy of the pleadings, CPLR 2001 permits a court, at any stage of an action, to “disregard a
party's mistake, omission, defect, or irregularity if a substantial right of a party is not prejudiced.”
Long Island Pine Barrens Society, Inc. v. County of Suffolk,122 A.D.3d 688
Any claim of law office failure must be supported by a detailed and credible explanation of the
default at issue. A conclusory, undetailed, and uncorroborated allegation of law office failure
does not amount to a reasonable excuse. Neilson v. 6D Farm Corporation,123 A.D.3d 676
"A party seeking to vacate an order entered upon his or her failure to oppose a motion is required
to demonstrate, through the submission of supporting facts in evidentiary form, both a reasonable
excuse for the default and the existence of a potentially meritorious opposition to the motion" J
& J Alarcon Realty Corp. v Plantains Rest., Inc., 123 A.D.3d 886
A motion for leave to reargue should not be allowed for an unopposed motion. A motion to
vacate is required. Bank of N.Y. v Young, 123 A.D.3d 1068
When no reasonable justification is given for failing to present new facts on the prior motion, the
Supreme Court lacks discretion to grant renewal. Zelouf Intl. Corp. v Rivercity, LLC, 123
A.D.3d 1114
Did Miglino v. Bally Total Fitness of Greater N.Y. Inc, 20 N.Y.3d 342 overrule Rovello v.
Orofino Realty Co., 40 N.Y.2d 633 in that on a motion to dismiss under CPLR 3211(a)(7) can
the court use defendant’s evidentiary submissions to establish conclusively that the plaintiff has
no cause of action or is the court limited to the four corners of the pleading. The Fourth
Department joining the First Department says that Miglino did not overrule Rovello. Liberty
Affordable Housing, Inc. v. Maple Court Apartments, 125 A.D.3d 859
In the context of a motion to dismiss pursuant to CPLR 3211, we "determine only whether the
facts as alleged fit within any cognizable legal theory" (Leon v Martinez, 84 NY2d 83, 87-88
[1994]). "[T]he criterion is whether the proponent of the pleading has a cause of action, not
whether he [or she] has stated one" (id. at 88 [internal quotation marks omitted]). We "may freely
consider affidavits submitted by the plaintiff to remedy any defects in the complaint" (id.). Davis
v South Nassau Communities Hosp., _ N.Y.3d _, 2015 N.Y. Slip Op. 09229
CPLR 504 provides, in relevant part, that "the place of trial of all actions against . . . school
districts . . . shall be . . . in the county in which such . . . school district . . . is situated.". "The
purpose of CPLR 504, which applies not just to school districts but also to counties, cities,
towns, and villages, is to protect municipal entities and their employees from the inconvenience
of an alternative venue.. "Nevertheless, and despite the seemingly unforgiving language of the
statute, venue may be changed to a non-mandated county upon a showing of special
circumstances." The decision of whether to grant a change of venue is committed to the

providently exercised discretion of the trial court. Xhika v Rocky Point Union Free Sch. Dist.,
125 A.D.3d 646[cites omitted]
A motion for leave to renew "is not a second chance freely given to parties who have not
exercised due diligence in making their first factual presentation." Bank of N.Y. v Waters, 127
A.D.3d 1005
Remember that a party must submit a proposed amended pleading with their motion is required
by CPLR 3025(b). Barone v Concert Serv. Specialists, Inc., 127 A.D.3d 1119
The Court of Appeals held that “the summary judgment movant bears the heavy burden of
establishing ‘a prima facie showing of entitlement to judgment as a matter of law, tendering
sufficient evidence to demonstrate the absence of any material issues of fact.’" Deleon v. New
York City Sanitation Dept., 25 N.Y.3d 1102
CPLR 1021 requires a motion for substitution to be made within a reasonable time and factors to
determine reasonableness the diligence of the party seeking substitution, the prejudice to the
other parties, and whether the party to be substituted has shown that the action or the defense has
potential merit. Therefore, a delay of over five years is not reasonable. Alejandro v North
Tarrytown Realty Assoc., 129 A.D.3d 749
Te submission for judicial approval of a proposed qualified domestic relations order (hereinafter
QDRO), instead of a motion made on notice, may be employed by a party to a matrimonial action
to obtain pension arrears. Kraus v Kraus, 131 A.D.3d 94
A factor that may be relevant in denying a motion for summary judgment as premature is that one
of the parties has not answered the complaint. Bonilla v. Bangert’s Flowers, 132 A.D.3d 618
Where a defendant contributed to the plaintiff’s inability to file a timely note of issue in the
proper form, such as failure to comply with discovery, the plaintiff was not required to
demonstrate a potentially meritorious cause of action in order to oppose a motion to dismiss
under CPLR 3216. Lee v Rad, 132 A.D.3d 643
The defendant is not require to serve the plaintiff with a written demand to change venue
pursuant to CPLR 511(a) before making its motion where there is a forum selection clause. Puleo
v. Shore View Center for Rehabilitation and Health Care, 132 A.D.3d 651

Although CPLR 5511 prohibits an appeal from an order entered upon default, that provision does
not apply where a party appears and contests a motion for leave to enter a default judgment, but
is unsuccessful and a default judgment is granted. In such a case a motion to vacate the default
order is procedurally improper and should not have been entertained, and an appeal is proper.
Cole-Hatchard v Eggers, 132 A.D.3d 718
The Court of Appeals noted that on summary judgment involving a slip and fall, that the “defect
alleged to have caused injury to a pedestrian may be trivial as a matter of law, but requires a
holding of triviality to be based on all the specific facts and circumstances of the case, not size
alone.” Furthermore, based upon the “well-established summary judgment standards” a
defendant seeking dismissal of a complaint on the basis that the alleged defect is trivial must
make a prima facie showing that the defect is, under the circumstances, physically insignificant
and that the characteristics of the defect or the surrounding circumstances do not increase the
risks it poses. Only then does the burden shift to the plaintiff to establish an issue of fact.”
Hutchinson v. Sheridan Hill House Corp., 26 N.Y.3d 66
In order for evidence submitted in support of a CPLR 3211(a)(1) motion to qualify as
"documentary evidence," it must be "unambiguous, authentic, and undeniable." "[J]udicial
records, as well as documents reflecting out-of-court transactions such as mortgages, deeds,
contracts, and any other papers, the contents of which are essentially undeniable,' would qualify
as documentary evidence' in the proper case."However, "[n]either affidavits, deposition
testimony, nor letters are considered documentary evidence within the intendment of CPLR
3211(a)(1)." Based upon this precedent, the Second Department held that affidavits and text
messages failed to comply with the alleged condition precedent were not " essentially
undeniable,'" and did not constitute documentary evidence. Eisner v Cusumano Constr., Inc.,
132 A.D.3d 940 [cites omitted]
When determined the reasonable excuse for a default: "Whether a proffered excuse is reasonable
is a sui generis determination to be made by the court based on all relevant factors, including the
extent of the delay, whether there has been prejudice to the opposing party, whether there has
been willfulness, and the strong public policy in favor of resolving cases on the merits."
Kramarenko v New York Community Hosp., 134 A.D.3d 770
Law office failure can be accepted as a reasonable excuse in the exercise of the court's sound
discretion to grant leave to renew establishing the failure to include the information in the
original motion. Rivera v Queens Ballpark Co., LLC, 134 A.D.3d 796
Husband and Wife were in a divorce action. The Husband owned and operated a business. The
couple hired a certified public accountant to serve as trustee of the business until the divorce was
final, and specifically would terminate by a signed written agreement or court order. The letter of
resignation was dated February 10, 2011 although the business “closed” on August 23, 2010.
The wife commences an action on February 10, 2014 sounding in accounting malpractice. The

court held that there accountant failed to establish the action was time barred under the three year
statute of limitation. Weight v. Day, 134 A.D.3d 806
Where a plaintiff, an innocent passenger in a rear end accident, moves for summary judgment,
the a plaintiff must establish, prima facie, not only that the opposing party was negligent, but also
that the plaintiff was free from comparative fault. The Second Department, in a signed opinion,
noted “We take this opportunity to caution that trial courts must be careful to avoid concluding,
in rear-end accident cases, that just because a plaintiff is a passenger in the lead vehicle, the
liability of the rear vehicle is automatically established. It is not. A plaintiff moving for summary
judgment on the issue of liability must meet the twofold burden of establishing that he or she was
free from comparative fault and was, instead, an innocent passenger, and, separately, that the
operator of the rear vehicle was at fault. If the plaintiff fails to demonstrate, prima facie, that the
operator of the offending vehicle was at fault, or if triable issues of fact are raised by the
defendants in opposition, as here, summary judgment on the issue of liability must be denied,
even if the moving plaintiff was an innocent passenger.” But, a plaintiff's right as an innocent
passenger to summary judgment on the issue of liability is not barred or restricted by any
potential issue of comparative fault as between the owners and operators of the two vehicles
involved in the accident. In the proper case, the Court could grant, under CPLR 3212(g) a order
specifying that there is no comparative liability against the passenger. Phillip v D&D Carting
Co., Inc., _ A.D.3d _, 22 N.Y.S.3d 75
The plaintiff seeks Workers’ Compensation for a fall from a ladder while working at a house.
The WCB concludes that the plaintiff lacked credibility and that no accident had occurred as
alleged by plaintiff. The plaintiff commences a Labor Law action against the home owners and
general contractor. The defendants move for summary judgment based upon issue preclusion/
collateral estoppel. “The party seeking the benefit of collateral estoppel has the burden of
demonstrating the identity of the issues in the present litigation and the prior determination,
whereas the party attempting to defeat its application has the burden of establishing the absence
of a full and fair opportunity to litigate the issue in the prior action.” The Court of Appeals, in
reversing the Appellate Division [3-2], held that the defendants had not established, as a matter
of law, the identity of the issues. As the dissenters at the Appellate Division noted “ the Board
found in its decision “that no accident occurred as [plaintiff] has alleged, based on [his] lack of
credibility” (emphasis added), which is not equivalent to a finding that no accident occurred at
all. Ridge v. Gold 26 N.Y.3d 1069.
Leave to renew is not warranted where the factual material adduced in connection with the
subsequent motion is merely cumulative with respect to the factual material submitted in
connection with the original motion. Therefore, a deposition which is the same as an affidavit
submitted on the original motion will not provide a basis for granting leave to renew. Varela v
Clark, 134 A.D.3d 925

CPLR 3212(b) has been amended to state that “where an expert affidavit is submitted in support
of, or opposition to, a motion for summary judgment, the court shall not decline to consider the
affidavit because an expert exchange pursuant to subparagraph (I) of paragraph (1) of subdivision
(d) of section 3101 was not furnished prior to the submission of the affidavit.” This was added
to overrule the Second Department case of Singletree, Inc. v. Lowe, 55 A.D.3d 861.
Noted that CPLR 2214( c) was amended to eliminate the need for all papers on a motion is efiled. It does not amend the statute requiring papers in other cases. Plus the court could require a
working copy to be submitted.

V. DISCOVERY

Records of psychological treatment that the injured plaintiff may have received prior to or
subsequent to the date of the alleged injury are material and necessary for an accurate assessment
of damages involving loss of enjoyment of life. Montalto v. Heckler, 113 A.D.3d 741

Where the plaintiff places the ability to engage in future employment in issue for damages, an
examination by a vocational rehabilitation expert will be required if sought. Smith v Cardella
Trucking Co., Inc., 113 A.D.3d 750
There is a public interest privilege involving confidential communications between public
officers, and to public officers, in the performance of their duties, where the public interest
requires that such confidential communications or the sources should not be disclosed. The
revealing of the government’s deliberative process which would chill future candid evaluations
of governmental decisions may invoke this privilege. An in camera review would be required to
review the documents to determine whether the privilege should be deemed applicable. Ren
Zheng Zheng v Bermeo, 114 A.D.3d 743
Where the plaintiff has surgery on her cervical spine, which injury to the cervical spine was in
the original bill of particulars, the new bill of particulars is a supplemental bill of particulars,
since it merely sought "to allege continuing consequences of the injuries suffered and described
in previous bills of particular." If it is serviced more than 30 days before trial, leave of court was
not required (see CPLR 3043[b]). Restuccio v Caffrey, 114 A.D.3d 836
The Court of Appeals finally determined what was required for a subpoena by a party seeking
discovery from a nonparty under CPLR 3101(a)(4). “The subpoenaing party must first
sufficiently state the “circumstances or reasons” underlying the subpoena (either on the face of
the subpoena itself or in a notice accompanying it), and the witness, in moving to quash, must
establish either that the discovery sought is “utterly irrelevant” to the action or that the “futility of
the process to uncover anything legitimate is inevitable or obvious.” Should the witness meet this
burden, the subpoenaing party must then establish that the discovery sought is “material and
necessary” to the prosecution or defense of an action, i.e., that it is relevant.” This answers a
division between the four departments since the law was amended in 1984. Kapon v. Koch, 23
N.Y.3d 32

The Second Department applied Koch in Ferolito v Arizona Beverages USA, LLC, 119 A.D.3d
642:
CPLR 3101(a) is to be liberally construed "to require disclosure, upon request, of any facts
bearing on the controversy which will assist preparation for trial by sharpening the issues and
reducing delay and prolixity" (Allen v Crowell-Collier Publ. Co., 21 NY2d 403, 406). Pursuant
to CPLR 3101(a)(4), a party may obtain discovery from a nonparty in possession of material and
necessary evidence, so long as the nonparty is apprised of the "circumstances or reasons"
requiring disclosure. Pursuant to the Court of Appeals' recent decision in Matter of Kapon v
Koch ( 23 NY3d 32), disclosure from a nonparty requires no more than a showing that the
requested information is "material and necessary," i.e. relevant to the prosecution or defense of
an action (id.). However, "the subpoenaing party must first sufficiently state the circumstances or
reasons' underlying the subpoena (either on the face of the subpoena itself or in a notice
accompanying it), and the witness, in moving to quash, must establish either that the discovery
sought is utterly irrelevant' to the action or that the futility of the process to uncover anything
legitimate is inevitable or obvious'" (id.). Should the nonparty witness meet this burden, "the
subpoenaing party must then establish that the discovery sought is material and necessary' to the
prosecution or defense of an action, i.e., that it is relevant" (id.).
However, in the case, where information involves trade secrets, a witness who objects to
disclosure on the ground that the requested information constitutes a trade secret bears only a
minimal initial burden of demonstrating the existence of a trade secret
Where there are notations in the medical records indicating that the doctor’s skepticism about the
plaintiff's claims, a subpoena for a deposition of the doctor is proper if compliance with CPLR
3101(a)(4). Bianchi v. Galster Management Corp., 131 A.D.3d 558
Plaintiffs are not required to produce, prior to the defense medical examinations, medical reports
detailing a diagnosis of each injury alleged to have been sustained by plaintiffs and causally
relating those injuries to plaintiffs' exposure to lead-based paint. Hamilton v. Miller, 23 N.Y.3d
592
“CPLR 3101(d)(1)(i) ‘does not require a party to respond to a demand for expert witness
information at any specific time nor does it mandate that a party be precluded from proffering
expert testimony merely because of noncompliance with the statute, unless there is evidence of
intentional or willful failure to disclose and a showing of prejudice by the opposing party.’”
Arcamone–Makinano v. Britton Property, Inc., 117 A.D.3d 889
Pursuant to CPLR 3122(b), “[w]henever a person is required ... to produce documents for
inspection, and where such person withholds one or more documents that appear to be within the
category of the documents required ... to be produced, such person shall give notice to the party
seeking the production and inspection of the documents that one or more such documents are
being withheld. This notice shall indicate the legal ground for withholding each such document,
and shall provide the following information as to each such document, unless the party
withholding the document states that divulgence of such information would cause disclosure of

the allegedly privileged information: (1) the type of document; (2) the general subject matter of
the document; (3) the date of the document; and (4) such other information as is sufficient to
identify the document” (CPLR 3122). In most case the appropriate remedy for the party's failure
to produce an adequate privilege log is to allow the defendant to produce an adequate privilege
log. Stephen v. State, 117 A.D.3d 820.
A conditional order of preclusion requires a party to provide certain discovery by a date certain,
or face the sanctions specified in the order. A failure to timely comply with the conditional order
of preclusion, that conditional order became absolute. To be relieved of the adverse impact of
the conditional order of preclusion, the party was required to demonstrate a reasonable excuse for
its failure to comply with the order and the existence of a potentially meritorious cause of action
or defense. SRN Realty, LLC v. Scarano Architect, PLLC, 116 A.D.3d 693.
A party must submit an affirmation of good faith indicating that efforts had been made to resolve
the purported discovery dispute prior to engaging in motion practice, as required by 22 NYCRR
202.7(a)(2). Perla v Daytree Custom Bldrs., Inc., 119 A.D.3d 758
Multiple adjournments of a party's deposition are generally not grounds for dismissal under
CPLR 3126. De Leo v State-Whitehall Co., 126 A.D.3d 750
CPLR 4547 does not bar disclosure of the subject documents, as that statute is concerned with
the admissibility of evidence, and does not limit the discoverability of evidence. Therefore,
mediation documents are required to be disclosed. City of Newburgh, N.Y. v Hauser, 126 A.D.3d
926
In responding to three discovery demands, the party sent a flash drive with over 9000 documents.
The party did not indicate which documents corresponded to which discovery demands. The
Court held that it was appropriate to require the party to provide their discovery responses in a
manner that allows the defendants "to know and understand" which documents apply to their
separate discovery demands. H.P.S. Mgt. Co., Inc. v St. Paul Surplus Lines Ins. Co., 127
A.D.3d 1018
Under CPLR 3123(a), a party may serve upon another party a written request that it admit,
among other things, "the truth of any matters of fact set forth in the request, as to which the party
requesting the admission reasonably believes there can be no substantial dispute at the trial and
which are within the knowledge of such other party or can be ascertained by him upon reasonable
inquiry" (CPLR 3123[a]). Of course, a notice to admit which goes to the issues involved in the
action is improper. Furthermore, under CPLR 3123(b), a court may at any time permit a party to

amend or withdraw any admission "on such terms as may be just." (CPLR
3123[b]). Altman v Kelly, 128 A.D.3d 741

Effective September 23, 2014, the Legislature has legislatively amended CPLR 3113 now
provides that “examination and cross examination of deponents shall proceed as permitted in the
trial of actions, in open court, except that a non-party deponent’s counsel may participate in the
deposition and make objections on behalf of his or her client in the same manner as counsel for a
party.” This overruled several rulings from the Fourth Department. See, e.g. Thompson v.
mather, 70 A.D.3d 1436.
Remember that an affirmation of good faith effort to resolve the parties' discovery disputes is
required to compel discovery under 22 NYCRR 202.7[a][2]. Pardo v. O'Halleran Family
Chiropract, 131 A.D.3d 1214
An exception to the attorney-client privilege is the fiduciary exception where a shareholder or an
investor in a company brings suit against corporate management for breach of fiduciary duty. In
determining whether to apply the privilege, the First Department accepted factors from a federal
case to determine whether to apply the fiduciary exception. These factors include (1) "the number
of shareholders and the percentage of stock they represent," (2) "the bona fides of the
shareholders," (3) "the nature of the shareholders' claim and whether it is obviously colorable,"
(4) "the apparent necessity or desirability of the shareholders having the information and the
availability of it from other sources," (5) "whether, if the shareholders' claim is of wrongful
action by the corporation, it is of action criminal, or illegal but not criminal, or of doubtful
legality," (6) "whether the communication related to past or to prospective actions," (7) "whether
the communication is of advice concerning the litigation itself," (8) "the extent to which the
communication is identified versus the extent to which the shareholders are blindly fishing," and
(9) "the risk of revelation of trade secrets or other information in whose confidentiality the
corporation has an interest for independent reasons." Garner v Wolfinbarger, 430 F2d 1093,
1104. The First Department, in applying these factors, noted that although "adversity
limitation" was important, it was not determinative. The Court remanded for an in camera
review of the documents to determine whether good cause was established for the exception to
the privilege was applicable. NAMA Holdings, LLC v Greenberg Traurig LLP, 133 A.D.3d 46
A court may, in its discretion, permit additional discovery after the filing of a note of issue and
certificate of readiness where the moving party demonstrates that "unusual or unanticipated
circumstances" developed subsequent to the filing, requiring additional pretrial proceedings to
prevent substantial prejudice (22 NYCRR 202.21[d]). Gianacopoulos v Corona, 133 A.D.3d 565

Administration of the Minnesota Multiphasic Personality Inventory–2 (hereinafter MMPI–2) can
be required where a party places their mental condition in issue. Therefore, where the plaintiff
seeks damages for post-traumatic stress disorder resulting from an accident, such a test can be
directed. Peculic v. Sawicki, 129 A.D.3d 930

Can a plaintiff’s attorney surreptitiously videotaped an independent medical examination
(hereinafter IME) conducted by defendant’s doctor? [plaintiff wanted to show the brevity of the
examination] Must the plaintiff turn the video over as part of discovery? The Second
Department held that the plaintiff’s attorney must obtain permission from the court to videotape
the IME and the video must be turned over. A plaintiff will normally be entitled to have his or
her attorney present at an IME, but that permission to employ the additional measure of
videotaping the examination will be granted only where the plaintiff establishes the existence of
special and unusual circumstances. Bermejo v New York City Health & Hosps. Corp, 119
A.D.3d 500
Vague and generalized assertions that information in the plaintiff's social media sites [Facebook]
might contradict the plaintiff's claims of damages were not a proper basis for disclosure. There
must be a threshold showing before allowing access to a party's private social media
information. Two Justices dissented arguing that there should be a different standard for
discovery of social media. Forman v. Henkin, 134 A.D.3d 529
County Law § 308(4) provides that:"Records, in whatever form they may be kept, of calls made
to a municipality's E 911 system shall not be made available to or obtained by any entity or
person, other than that municipality's public safety agency, another government agency or body,
or a private entity or person providing medical ambulance or other emergency services, and shall
not be utilized for any commercial purpose other than the provision of emergency services."
Should this law be interpreted to prohibit discovery of 911 calls? No, says the Second
Department, holding “the statute is not intended to prohibit the disclosure of matter that is
material and relevant in a civil litigation, accessible by a so-ordered subpoena or directed by a
court to be disclosed in a discovery order.” Anderson v State of New York, 134 A.D.3d 1061

VI. SPOLIATION

“The party requesting sanctions for spoliation has the burden of demonstrating that a litigant
intentionally or negligently disposed of critical evidence, and ‘fatally compromised its ability to’
” prove its claim or defense” Where there is no evidence of willful or contumacious behavior
drastic remedy of striking pleadings is not warranted. Neve v. City of New York, 117 A.D.3d
1006
“Under the common-law doctrine of spoliation, when a party negligently loses or intentionally
destroys key evidence, that party may be sanctioned under CPLR 3126. Since the Supreme Court
has broad discretion in determining what, if any, sanction should be imposed for spoliation of
evidence, it may, under appropriate circumstances, impose a sanction even if the destruction
occurred through negligence rather than wilfulness, and even if the evidence was destroyed

before the spoliator became a party, provided the spoliator was on notice that the evidence might
be needed for future litigation.” Based upon this jurisprudence, the Second Department struck
the answer of the party where they destroyed evidence after an attorney had served a written
demand for the item. Biniachvili v Yeshivat Shaare Torah, Inc., 120 A.D.3d 605

The Court of Appeals finally addressed the issue of spoliation holding that “A party that seeks
sanctions for spoliation of evidence must show that the party having control over the evidence
possessed an obligation to preserve it at the time of its destruction, that the evidence was
destroyed with a "culpable state of mind," and "that the destroyed evidence was relevant to the
party's claim or defense such that the trier of fact could find that the evidence would support that
claim or defense" (Voom HD Holdings LLC v Echostar Satellite L.L.C., 93 AD3d 33, 45 [1st
Dept 2012], quoting Zubulake v UBS Warburg LLC, 220 FRD 212, 220 [SD NY 2003]). Where
the evidence is determined to have been intentionally or wilfully destroyed, the relevancy of the
destroyed documents is presumed (see Zubulake, 220 FRD at 220). On the other hand, if the
evidence is determined to have been negligently destroyed, the party seeking spoliation sanctions
must establish that the destroyed documents were relevant to the party's claim or defense (see
id.).” The case involved preservation of electronically stored information which was lost due to
computer crashes. The court noted that a party’s failure to institute a litigation hold is but one
factor that a trial court can consider in making a determination as to the alleged spoliator’s
culpable state of mind. The Court of Appeals noted the trial court has broad discrtion to provide
proportionate relief trial and an adverse inference sanction would not be akin to granting
summary judgment since such a charge is permissive and can be appropriately tailored by the
trial court citing PJI 1:77. The dissent, noting that VOOM held that destruction that is the result
of gross negligence is sufficient to presume relevance, found such evidence. Pegasus Aviation I,
Inc. v Varig Logistica S.A., N.Y.3d , 2015 N.Y. Slip Op. 09187

VII. MISCELLANEOUS

The statute of limitation for a hybrid article 78 and declaratory judgment action is four months
where the proceeding/action involves an audit results of a particular nursing facility. Matter of
New Surfside Nursing Home, LLC v Daines, 22 N.Y.3d 1080
In an environmental challenge, “a person who can prove that he or she uses and enjoys a natural
resource more than most other members of the public has standing ... to challenge government
actions that threaten that resource.” Matter of Long Island Pine Barrens Society, Inc. v. Central
Pine Barrens Joint Planning & Policy Commission, 122 A.D.3d 688 [quoting Ct. of Appeals]
Where a legal malpractice claim is based upon the failure to timely commence an action, does the
death of the attorney require dismissal of the action? The court said on a motion to dismiss, no.
Cabrera v Collazo,
Does the 2½ year time limitation in which to commence medical, dental or podiatric malpractice
actions; under CPLR 214-a apply to chiropractic malpractice actions? The First Department says
no, unless the service was provided at the direction or request of a physician who was providing
medical treatment. Perez v Fitzgerald, 115 A.D.3d 177
A court should enforce a foreign judgment if “prior to the commencement of the proceedings the
[defendant] had agreed to submit to the jurisdiction of the foreign court with respect to the
subject matter involved”(CPLR 5305) and was afforded fair notice of the foreign court
proceeding. There is no requirement that the court undertakes “microscopic analysis” of the
underlying proceedings. Landauer Ltd. v. Joe Monani Fish Co., Inc., 22 N.Y.3d 1129
"In cases against architects or contractors, the accrual date for Statute of Limitations purposes is
completion of performance." "[C]onstruction may be complete even though incidental matters
relating to the project remain open." New York City Sch. Constr. Auth. v Admiral Constr.,
LLC,114 A.D.3d 914
Two justice dissenting at the Appellate Division does not provide an automatic appeal to a party
unless the dissent is "in favor of the party taking such appeal." An appeal properly taken under
CPLR 5601(a) brings up for review all issues that the Appellate Division decided adversely to
the appellant, even those on which no Appellate Division justice dissented. Also, PJI 2:15 is
reserved for malpractice cases because the standards of care applicable to malpractice cases and
not to be used for product liability cases. Reis v.Volvo Cars of North America, 24 N.Y.3d 35

It is not an abuse of discretion to grant a motion to dismiss based upon forum non conveniens
with conditions. Boyle v. Starwood Hotels & Resorts Worldwide, Inc., 23 N.Y.3d 1012
When a cause of action accrues outside New York and the plaintiff is a nonresident, section 202
“borrows” the statute of limitations of the jurisdiction where the claim arose, if shorter than New
York's, to measure the lawsuit's timeliness. New York's “savings” statute, section 205(a), allows
a plaintiff to refile claims within six months of a timely prior action's termination for reasons
other than the merits or a plaintiff's unwillingness to prosecute the claims in a diligent manner.
Does the saving statute apply. The Court of Appeals said yes. Norex Petroleum Ltd. v.
Blavatnik, 23 N.Y.3d 665
No appeals lies from dicta. Waldorf v. Waldorf , 117 A.D.3d 1035.
Where a court finds, by clear and convincing evidence, conduct that constitutes fraud on the
court, the court may impose sanctions including, as in this case, striking pleadings and entering
default judgment against the offending parties to ensure the continuing integrity of our judicial
system. CDR Creances S.A.S. v. Cohen, 23 N.Y.3d 307
The term “verification” has a specific meaning within the CPLR, and is defined as a statement
under oath that a pleading is true to the knowledge of the deponent ( see CPLR 3020 et seq. ; see
also CPLR 105[u]; 2309[b] [providing for the form of oaths and affirmations] ). By contrast,
CPLR 3116(b), among other things, provides that the officer before whom a deposition is taken
“shall certify on the deposition that the witness was duly sworn by him and that the deposition is
a true record of the testimony given by the witness.” Hence, a verification requires a deponent to
swear to the truth of statements, whereas a certification requires the officer to state that the
deponent was sworn by him or her and that the officer's transcription of the witness's testimony is
accurate. A certification and a verification are not synonymous. Rosenblatt v. St. George Health
and Racquetball Associates, LLC, 119 A.D.3d 45
"A court's power to dismiss a complaint, sua sponte, is to be used sparingly and only when
extraordinary circumstances exist to warrant dismissal.[A] party's lack of standing does not
constitute a jurisdictional defect and does not warrant sua sponte dismissal of a complaint by the
court." Bank of N.Y. v Mulligan, 119 A.D.3d 716
Remember the Second Department requires that to establish prima facie entitlement to judgment
as a matter of law on the issue of liability, a plaintiff must demonstrate that the defendant was
negligent and that the plaintiff was free of comparative fault. Valentin v Parisio, 119 A.D.3d 854

What does good faith means under CPLR 3408[mandatory settlement conference for
foreclosures]. The Second Department holds that the issue of whether a party failed to negotiate
in “good faith” within the meaning of CPLR 3408(f) should be determined by considering
whether the totality of the circumstances demonstrates that the party's conduct did not constitute
a meaningful effort at reaching a resolution. US Bank National Association, v. Sarmiento, 121
A.D.3d 187
Remember that a default judgment dismissing the complaint should be without prejudice where it
is dismissed for failure to appear under 22 NYCRR 202.27 and does not constitute a
determination on the merits. Farrell Forwarding Co., Inc. v Alison Transp., Inc.,119 A.D.3d 891
College savings accounts established under the laws of other states are not exempt from levy in
connection with the satisfaction of a money judgment that was docketed in New York pursuant to
CPLR 5402. Country Bank v Broderick, 120 A.D.3d 463
The proper vehicle for challenging the propriety of a provision contained in a separation
agreement or stipulation of settlement incorporated, but not merged, into a divorce judgment is
by either commencing a separate plenary action in which such relief is sought in a cause of action
or by motion within the context of an enforcement proceeding. However, where such procedure
is not followed but neither party objects, a court may review the merits. Macchio v Macchio,
120 A.D.3d 560
Noting that the issue of a certificate of conformity under CPLR 2309 has been raised in many
cases, the Second Department noted that it “has typically held, since 1951, that the absence of a
certificate of conformity is not, in and of itself, a fatal defect (see Mack-Cali Realty, L.P. v
Everfoam Insulation Sys., Inc., 110 AD3d at 680; Bey v Neuman, 100 AD3d at 582; Fredette v
Town of Southampton, 95 AD3d at 941; Fallah v Stop & Shop Cos., Inc., 41 AD3d at 639; Smith
v Allstate Ins. Co., 38 AD3d at 523; Raynor v Raynor, 279 App Div 671). The defect is not fatal,
as it may be corrected nunc pro tunc (see U.S. Bank N.A. v Dellarmo, 94 AD3d 746), or pursuant
to CPLR 2001, which permits trial courts to disregard mistakes, omissions, defects, or
irregularities at any time during an action where a substantial right of a party is not prejudiced
(see Matos v Salem Truck Leasing, 105 AD3d at 917; Rivers v Birnbaum, 105 AD3d at 44; Betz
v Daniel Conti, Inc., 69 AD3d at 545). Thus, even if the certificate of conformity was inadequate
or missing, no substantial right of the defendants is prejudiced.” Midfirst Bank v Agho, 121
A.D.3d 343
A cause of action for attorney deceit, under Judiciary Law §487, is subject to the six-year statute
of limitations in CPLR 213(1). Melcher v. Greenberg Traurig, LLP, 23 N.Y.3d 10
Whether a Town, which owns land, has standing to challenge amendments to regulations of the
state DEC may be allowed for procedural claims. Association for a Better Long Island, Inc. v.
New York State Dept. of Environmental Conservation, 23 N.Y.3d 1.

As CPLR 3216 is a legislative creation and not part of a court's inherent power, a court may not
dismiss an action for want of prosecution where the plaintiff was not served with the requisite
90-day demand pursuant to CPLR 3216(b). Therefore, there must be a specific notice by the
court or the defendant. Diemer v Eben Ezer Med. Assoc., 120 A.D.3d 614
Although a plaintiff may choose venue based solely on a defendant's address, as set forth in a
police accident report , a police accident report, standing alone, is not sufficient evidence to
demonstrate that, on the date that an action is commenced, a plaintiff does not reside in the
county where he or she elects to place the venue of trial, which was different than on the police
report. Remember you can have several residency for venue. Chehab v Roitman 120 A.D.3d 736
The Legislature enacted CPLR 5014 to allow a judgment creditor to apply for a renewal of the
lien by commencing an action for a renewal judgment. "Pursuant to CPLR 5014(1), an action
upon a money judgment may be maintained between the original parties where ten years have
elapsed since the judgment was originally docketed Pangburn v Klug, 244 AD2d 394, 395.”
Guerra v Crescent St. Corp., 120 A.D.3d 754
Under particular circumstances, the interest of justice requires that fairness be maintained
amongst the siblings, the Appellate Division extended time to answer under CPLR 306-b.
Abdelqader v Abdelqader, 120 A.D.3d 1275
It appears that electronic posting via E-courts of a date of a hearing is insufficient to establish
notice so that failure to appear can be a default. Bank of N.Y. v Segui, 120 A.D.3d 1369
The four month statute of limitations applies to an article 78 seeking to prohibit a retrial for
double jeopardy and the Court of Appeals indicated that a tolling period for continuing harm has
been recognized but would not apply where the DA indicated that there would be a retrial.
Matter of Eric Smith, 24 N.Y.3d 981
The Court of Appeals has held that the separate entity rule precludes a judgment creditor from
ordering a garnishee bank operating branches in New York to restrain a debtor’s assets held in
foreign branches of the bank. The separate entities provides that with respect to CPLR article 62
prejudgment attachments and article postjudgment restraining notices and turnover orders under
article 52 a court should treat a New York branch of a bank as a separate entity to other branches
outside the county. The Court specifically left open the issue if the branch was another in New
York or outside[fn 2]. Furthermore, the Court distinguished Koehler, where stock certificates
held at a branch in Bermuda were required to be turned over, noting the separate entity rule was
not raised and did not involve bank accounts. . Motorola Credit Corp. v. Standard Chartered
Bank, 24 N.Y.3d 149

Under CPLR 503(d), the county of an individual's principal office is a proper venue for claims
arising out of that business. Young Sun Chung v. Kwah, 122 A.D.3d 729
When does the continuing representation toll stop, to the filing of the Consent to Change
Attorney form or from earlier factual events involving the attorney and the client. The Appellate
Division held runs only to the date of the actual discharge and not to the date of the later Consent
to Change Attorney. Farage v Ehrenberg, 124 A.D.3d 159
A party must provide an adequate reason for the numerous, critical, substantive changes in the
errata sheet that materially alter the deposition testimony under CPLR 3116[a]. Horn v 197 5th
Ave. Corp., 123 A.D.3d 768
The good faith requirement is a reciprocal obligations imposed by CPLR 3408(f) for mortgage
foreclosure settlement conferences. Citibank, N.A. v Barclay, 124 A.D.3d 174
CPLR 1021 requires a motion for substitution to be made within a reasonable time. The
determination of reasonableness requires consideration of several factors, including the diligence
of the party seeking substitution, the prejudice to the other parties, and whether the party to be
substituted has shown that the action or the defense has potential merit. Riedel v Kapoor, 123
A.D.3d 996
Plaintiff’s attorney enter into a retainer agreement for a 33 1/3% contingency fee. The retainer
agreement expressly states that stated, "Client further understands that the services to be provided
through this agreement will not extend through the prosecution of an appeal or representation on
appeal brought by any of the parties to the lawsuit," and that "[c]lient understands that [law firm]
may charge reasonable additional compensation . . . if the case is appealed . . . . This further
representation will require a new [f]ee [a]greement." After wining a personal injury award, the
plaintiff and attorney execute a new and separate retainer agreement for appellate legal services
of ten percent of the net sum recovered. After an affirmance of the judgment by the Appellate
Division and leave denied by the Court of Appeals, the defendant sought to vacate the judgment
due to the attorney’s fee in excess of 40%. The First Department, in a 3-2 decision, upheld the
fee agreement. Initially, the majority noted that the defendant had no standing to challenge the
fee agreement since they were not an “interested person” under CPLR 5015(a)(3). Furthermore,
although the Supreme Court held that it had inherent authority to sua sponte reach the issue of
attorneys’ fees, this was error said the Appellate Division. A court has no inherent authority over
attorneys’ fees except in two situations: (i) an attorney asking the court to approve a fee, or (ii) a
client complaining about a fee. Finally on procedural issues, the Appellate Division noted that
the Supreme Court was without jurisdiction to revisit the issue of fees since the judgment was
final after appellate review, noting once the appellate process has been concluded, “alleged errors
of law which could have been reviewed but were not, may not be addressed except insofar as the
grounds for relief set forth in CPLR 5015 are present." The Appellate Division went on to
address the issue that under the Court rules, which sets forth schedules of permissible contingent

fee arrangement in personal injury cases does not prohibit separate fees for appellate work
performed by the trial counsel. Two justices dissented finding that the spirit and purpose of the
Court’s rule prohibited such separate fees. They noted that the trial firm is defending its own fee
and has an interest in the appeal. The dissenting justices did find no procedural bars to the
application since the defendant was an interested person, in that it could be liable for the payment
to the plaintiff’s firm, and a rule violation could constitute misconduct in procuring the
judgment under CPLR 5015(a)(3). Stewart v New York City Tr. Auth., 125 A.D.3d 129

Whether a law firm who had previous consultation with the brother of an adversary in a divorce
action should be disqualified split the Second Department. The case was a divorce action and the
brother had business relations with the party, so that there was an appearance of conflict
warranting disqulification. Cohen v Cohen, 125 A.D.3d 589
The relation-back doctrine is inapplicable where causes of action sought to be added are based on
events that occurred after the filing of the initial pleading, rather than upon the transactions
giving rise to the causes of action in the initial pleading. Cooper v Sleepy's, LLC, 126 A.D.3d
664
Under CPLR 5002, a party is entitled to prejudgment interest from the date of the arbitration
award. Interest under CPLR 5002 is a matter of right and is not dependent upon the court's
discretion or a specific demand. Dermigny v Harper, 127 A.D.3d 685
"Under CPLR article 53, a judgment issued by the court of a foreign country is recognized and
enforceable in New York State if it is final, conclusive and enforceable when rendered. A foreign
country judgment is considered conclusive between the parties to the extent that it grants or
denies recovery of a sum of money. However, a foreign country judgment is not conclusive, and
thus may not be recognized, if (1) it was rendered under a system which does not provide
impartial tribunals or procedures compatible with the requirements of due process of law' or (2)
the foreign court did not have personal jurisdiction over the defendant." Gemstar Can., Inc. v
George A. Fuller Co., Inc., 127 A.D.3d 689
The Court of Appeals noted that under CPLR 7804 (f), which provides where a respondent
moves to dismiss a CPLR article 78 petition and the motion is denied, "the court shall permit the
respondent to answer, upon such terms as may be just" does allow a court to decline an answer
where "facts are so fully presented in the papers of the respective parties that it is clear that no
dispute as to the facts exists and no prejudice will result from the failure to require an answer."
Matter of Kickertz v New York Univ., 25 N.Y.3d 942

General Municipal Law § 50–i(1) applies to all causes of action against the City seeking to
recover damages for injury to property because of negligence or a wrongful act, even claims of
bailment, where the plaintiff’s property was seized as part of a criminal investigation. Wikiert, v.
City of New York, 128 A.D.3d 128
"Oral stipulations entered into in open court by counsel on behalf of their clients are binding."
Stipulations of settlement are favored by the courts and not lightly cast aside . . . . Only where
there is cause sufficient to invalidate a contract, such as fraud, collusion, mistake or accident,
will a party be relieved from the consequences of a stipulation made during litigation." Bethea v
Thousand, 127 A.D.3d 798
The failure to comply with the notice requirements of CPLR 3215(g)(1) deprived the Supreme
Court of jurisdiction to entertain the plaintiffs' motion for leave to enter a default judgment. The
Second Department, per Justice Cohen, held that the failure to give notice of the motion for leave
to enter a default judgment divests the court of jurisdiction distinguishing Manhattan Telecom.
Corp. v H & A Locksmith, Inc. ,21 NY3d 200 [failure to file sufficient "proof of the facts
constituting the claim" in support of a motion for leave to enter a default judgment, as required
by CPLR 3215(f) does not nullify the judgment] Paulus v Christopher Vacirca, Inc. 128 A.D.3d
116
A defendant whose includes the statute of limitations within a laundry list of predominantly
inapplicable defenses does not provide plaintiff with the requisite notice under CPLR 3013 and
CPLR 3014. Furthermore, under a statute of limitation defense in the Official Form the time limit
is require. However, the issue, according to the First Department, is prejudice, since pleadings
must be liberally construed. Prejudice can be cured by allowing defendant to amend its pleading
(CPLR 3025[b]) and then allowing plaintiff to conduct discovery on the statute of limitations
issue. A concurrence indicates that the Court of Appeals in Immediate v St. John's Queens
Hosp., 48 NY2d 671 allowed the pleading as sufficient for the defense without the time limit.
Scholastic Inc. v Pace Plumbing Corp., 129 A.D.3d 75
A forged deed has long been treated as void ab initio, entirely without effect from inception.
Therefore, the CPLR 213 (8) statute of limitations does not apply to her claims to vacate and
declare the deed and mortgage-based interest based upon the forged deed is also a legal nullity.
Faison v Lewis, 25 N.Y.3d 220
When a prior action terminates where an appeal is taken as of right but is dismissed by the
intermediate appellate court due to the plaintiff's failure to perfect the appeal, the prior action
terminates for the purposes of CPLR 205 (a) when the intermediate appellate court dismisses the
appeal, not when the underlying order appealed from is entered. Malay v. City of Syracuse, 25
N.Y.3d 323

Can the patient-physician privilege be overcome. Plaintiff claims medical malpractice by a
doctor in performing two surgeries. Further, the plaintiff claims that the hospital was liable for
the damages that she sustained since it knew or should have known that the doctor was
committing malpractice based upon the unprecedented number of surgical procedures he
performed each day. The plaintiff sought discovery of the hospital’s case logs pertaining to
every surgery the doctor performed on the two dates involving the plaintiff’s surgery. The
Appellate Division directed the discovery with redaction of identifying information. The Court
noted that “where the application of a privilege will not serve to further the legitimate purposes
for which it was created, there is little reason to permit its invocation.” Here, the plaintiff
demonstrated that the privacy interests of the nonparty patients and the policy objectives of the
privilege would not be undermined by the disclosure. Cole v. Panos, 128 A.D.3d 880
Although a corporation or professional limited liability company, or an individual guarantor of
such an entity's debt, may not assert the defense of civil usury, a corporation or PLLC, or a
guarantor of such an entity's debt, may assert the defense of criminal usury. Fred Schutzman Co.
v Park Slope Advanced Med., PLLC, 128 A.D.3d 1007
An attorney's affirmation containing conclusory assertions that requested materials are
conditionally immune from disclosure pursuant to CPLR 3101(d)(2) as material prepared in
anticipation of litigation, without more, is insufficient to sustain a party's burden of
demonstrating that the materials were prepared exclusively for litigation. Ligoure v City of New
York, 128 A.D.3d 1027
A fragment from a catheter is a foreign object for purposes of the discovery rule of CPLR 214-a.
Walton v. Strong Memorial Hosp., 25 N.Y.3d 554
A trial transcript is a disbursement even when used during the trial where there is an attorney
affirmation, wherein counsel stated that while the transcripts were used during the trial, they were
procured with the intent of preparing a record on appeal, and detailed his reasons for believing
that an appeal would be necessary. O'Brien v Town of Huntington, 131 A.D.3d 685
RPAPL 1304 does not include, in its definition of "home loan," a loan secured by shares of stock
and a proprietary lease from a corporation formed for the purpose of cooperative ownership in
real estate. DaCosta-Harris v Aurora Bank, FSB, 131 A.D.3d 1095
An employment agreement's choice-of-law provision will be enforced except “where the chosen
law violates ‘some fundamental principle of justice, some prevalent conception of good morals,
some deep-rooted tradition of the common weal.’ ” In other words this exception is reserved “for
those foreign laws that are truly obnoxious.” The Court of Appeals found that Florida law
involving enforcement of restrictive covenants in employment agreements to be “truly
obnoxious.” Brown & Brown, Inc. v. Johnson, 25 N.Y.3d 364.

Do you need to establish that a party "willfully" violated a clear and unequivocal mandate of a
court's order, along with knowledge of the order's terms and prejudice of the party's rights in
order to establish a civil contempt. The Court of Appeals has held no, under the language of
Judiciary Law §753(a) Also, the Court held that the invocation of the right against
self-incrimination could be used in finding the party in civil contempt, even though the moving
party sought both criminal and civil contempt. The Court of Appeals suggested that a party
could seek to bifurcate the hearing so that the court would first consider the criminal contempt
allegations. El-Dehdan v. El-Dehdan, 26 N.Y.3d 19
The Court of Appeals has held that a plaintiff is entitled to prejudgment interest in a
whistleblower action under Civil Service Law § 75-b and Labor Law § 740 (5). Tipaldo v Lynn,
26 N.Y.3d 204
"[W]hen an originally-named defendant and an unknown Jane Doe' [or John Doe'] party are
united in interest, i.e. employer and employee, the later-identified party may, in some instances,
be added to the suit after the statute of limitations has expired pursuant to the relation-back'
doctrine of CPLR 203(f), based upon postlimitations disclosure of the unknown party's identity."
The moving party seeking to apply the relation-back doctrine to a later-identified "Jane Doe" or
"John Doe" defendant has the burden, inter alia, of establishing that diligent efforts were made to
ascertain the unknown party's identity prior to the expiration of the statute of limitations. Holmes
v City of New York, 132 A.D.3d 952 [cite omitted]
"An order of seizure is not a final disposition of a matter but is a pendente lite order made in the
context of a pending action where the movant has established, prima facie, a superior right in the
chattel." Americredit Fin. Servs., Inc. v Decoteau, 103 AD3d 761, 76. On a motion for an order
of seizure, a plaintiff must demonstrate a likelihood of success on its cause of action for replevin
and the absence of a valid defense to its claim under CPLR 7102. Great Am. Ins. Co. v Auto
Mkt. of Jamaica, N.Y.,133 A.D.3d 631.
Although not New York practice directly, the Supreme Court interpreted the Foreign Sovereign
Immunities Act which shields foreign states and their agencies from suit in the United States
courts unless it falls within an exception. Ms. Sanchs was injured when she fell onto the tracks
at the Innsbruck, Austria train station. She had purchased in the United States a Eurail pass. One
of the exceptions is an action which is based upon a commercial activity carried on int the United
States by a foreign state. The Supreme Court, in reversing the Ninth Circuit, held that an action
is “based upon” the “particular conduct” that constitutes the gravament of the suit. Here the
gravament of the suit involved Austria. The Ninth Circuit had used a one-element test, which
held that if any element of the action involved the United States, i.e. the purchase of the ticket,
then the exception applied. OBB Personenverkehr AG v. Sachs, _ U.S. _ , 136 S.Ct. 390

CPLR 2001 permits a court, at any stage of an action, to disregard a party's mistake, omission,
defect, or irregularity if a substantial right of a party is not prejudiced. " Pursuant to CPLR
5019(a), a trial court has the discretion to correct an order or judgment which contains a mistake,
defect, or irregularity not affecting a substantial right of a party'"Adams v Fellingham, 52 AD3d
443, 444. The provisions in CPLR 2001 and 5019(a) may only be employed to correct errors
where the corrections do not affect a substantial right of the parties. It can be used to correct
affidavit of merit and of the amount due in a foreclosure actions. Deutsche Bank Natl. Trust Co.
v Lawson, 134 A.D.3d 760
The Second Department denied a FOIL request for statements of a nontestifying witness in a
criminal case, broadly construing the exception under FOIL for statements of nontestifying
witnesses. Matter of Friedman v. Rice, 134 A.D.3d 826
The Court of Appeals held that where parties include a Newe York choice-of-law clause in a
contract, the parties demonstrate that they intent that the courts not conduct a conflict-of-laws
analysis which applies to both common-law conflict-of-law and statutory choice-of-law
directives. The dissenting judges argue that “the laws of the State of New York” include
statutory directives. Ministers & Missionaries Benefit Bd. v. Snow, N.Y.3d ,2015 N.Y. Slip
Op. 09186
The six-month period in CPLR 205(a) is not a limitations period but a tolling provision, which
has no application where the statute of limitations has not expired at the time the second action is
commenced. Bonilla v Tutor Perini Corp, 134 A.D.3d 869
A medical malpractice action for “wrongful birth” where the doctor fails to perform adequate
genetic screening of an egg donor for an in vitro fertilization resulted in the birth of plaintiffs’
impaired child accrues upon the birth of the infant and not the termination of the doctor’s
treatment. B.F. v. Reproductive Medicine Assoc. of N.Y., LLP, 22 N.Y.S.3d 190
Remember that an order or judgment that is directed to be settled must be done within 60 days.
The Second Department noted that "It is within the sound discretion of the court to accept a
belated order or judgment for settlement. Moreover, a court should not deem an action or
judgment abandoned where the result ‘would not bring the repose to court proceedings that 22
NYCRR 202.48 was designed to effectuate, and would waste judicial resources’” The Court
noted that it was not condoning the defendants' dilatory behavior, but the interests of justice
demand that the court not be burdened with the trial of demonstrably meritless causes of action.
A contrary result would not bring the repose to court proceedings that 22 NYCRR 202.48 was
designed to effectuate, and would waste judicial resources. Curanovic v Cordone, 134 A.D.3d
978

The sole residence of a foreign corporation or a foreign limited liability company for venue
purposes is the county where its principal office is located as designated in its application for
authority to conduct business filed with the New York State Department of State, regardless of
where it transacts business or maintains its actual principal office or facility. CPLR 503[c].
Carlton Group, Ltd. v Property Mkts. Group, Inc., 134 A.D.3d 1018
There is no statutory basis to compel a lender to institute a judicial action to foreclose upon
shares and proprietary lease of a cooperate so as to afford her an opportunity to participate in a
settlement conference pursuant to CPLR 3408. "Shares of stock issued in connection with
cooperative apartments are personal property, not real property." (Lombard v Station Sq. Inn
Apts. Corp., 94 AD3d 717, 718). Thus, where the pledged security for a loan consists of the
shares of a cooperative apartment and its proprietary lease, it is the procedures for enforcement of
a security interest set forth in UCC article 9 which apply, rather than the procedures set forth in
RPAPL article 13 for the enforcement of a security interest in real property. Moreover, the
mandatory settlement conference requirements of CPLR 3408 do not apply to loans secured by
the shares of a cooperative apartment and its proprietary lease. Matter of Chase v Wells Fargo
Bank, N.A., 135 A.D.3d 751
CPLR 2103(f)(1) was amended to allow mailing “within the United States.” This changed
“within the state” which had been used by the First Department to deny an appeal, but had been
revised by the Court of Appeals. M Entertainment Inc. V. Leydier, 62 A.D.3d 627, revd 13
N.Y.3d 827. This would add a day, 6 days instead of 5 days, for the extension for mail where
applicable. CPLR 2103(b)(2).
Can an expert in one medical or healthcare specialty proffer an opinion in an action involving a
different specialty, if the expert's opinion is related solely to the issue of proximate cause within
the expert's own specialty and does not address the defendant's standard of care? The Second
Department says yes in the appropriate circumstance. One such circumstance involving
chiropractic malpractice allowed a board-certified orthopedic surgeon, and a board-certified
radiologist to give an opinion about the proximate cause. Bongiovanni v Cavagnuolo, 2016 NY
Slip Op 00638 [2nd Dept. Feb. 3, 2016]
CPLR 215(8)(a) states that "[w]henever it is shown that a criminal action against the same
defendant has been commenced with respect to the event or occurrence from which a claim
governed by [CPLR 215] arises, the plaintiff shall have at least one year from the termination of
the criminal action as defined in [CPL 1.20] in which to commence the civil action,
notwithstanding that the time in which to commence such action has already expired or has less
than a year remaining." This statute does not require that the underlying "criminal action" be one
that was prosecuted in New York. Walker v Estate of Lorch, _ A.D.3d _, 2016 NY Slip Op
00965 [2nd Dept. Feb. 10, 2016]

CPLR 6212(e) provides, in part, that "[t]he plaintiff shall be liable to the defendant for all costs
and damages, including reasonable attorney's fees, which may be sustained by reason of the
attachment if the defendant recovers judgment, or if it is finally decided that the plaintiff was not
entitled to an attachment of the defendant's property." This provision does not limit the time
period for which a party may recover damages arising from the attachment, but, rather, permits a
defendant to recover "all costs and damages, including reasonable attorney's fees, which may be
sustained by reason of the attachment." Matter of Jalas v Halperin, _ A.D.3d _, 2016 NY Slip Op
00972 [2nd Dept. Feb. 10, 2016]
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1. Ms. Jones utilized Reproductive Medicine Associates for in vitro fertilization. She was told
that RMA screened donor candidate for genetic diseases and other conditions, but there were
some risk of birth defects even after the screening. On January 21, 2009, two embryos were
implanted and the plaintiff mother was pregnant. She had her last appointment with RMA on
March 10, 2009. The plaintiff had her baby on September 25, 2009. She was informed, and
tested, that the donor had a chromosomal abnormality, in February 2010. The plaintiff
commenced an action in December 2011 both for her and her baby. On a motion to dismiss the
mother's action under CPLR 3211(a)(5), a court should
a. dismiss the action as time barred under the statute of limitation for medical malpractice.
b. dismiss the action as time barred under the statute of limitation for negligence.
c. deny the motion as not time barred under the statute of limitation for medical malpractice.
d. deny the motion as not time barred under the statute of limitation for negligence.
2. Husband is thinking of retaining a firm, S, T and U, to represent him in a divorce action.
However, he never meets the firm, but his brother meets with a partner and shared detailed
confidential information concerning various businesses the Husband and brother own. The
attorney indicates that he did discuss "surface details" concerning the brother's employment.
Husband does seek a divorce but retains a different law firm. Wife retains S,T and U. Husband
moves to disqualify. The Court should
a. disqualify the firm even though there was never a meeting with the party as there is an
appearance of a conflict.
b. only disqualify the firm if there was evidence that confidential information was provided.
c. do not disqualify because there is no evidence that confidential information was provided.
d. do not disqualify because there is no appearance of a conflict of interest.

3. Plaintiff, injured in a slip and fall, entered into a retaining agreement with S & G on an
approved OCA form providing for a one-third contingent fee of the net recovery through trial and
further providing that in the event of an appeal a separate fee agreement would be entered into.
After a three week trial, the plaintiff was awarded a verdict of $7 million dollars. The defendant
appealed and the plaintiff entered into a separate retainer agreement that S & G would receive an
additional 10% of the net sum recovered. Thereafter, the defendant sought to vacate the
judgment on the ground that the attorneys' fees were erroneously set in excess of 40%. Can the
Court hear the motion?
a. Yes, as the defendant has standing to move under CPLR 5015(a)(3), a "court which rendered a
judgment or order may relieve a party from it upon such terms as may be just on a motion of any
interested person...upon the ground of .. fraud, misrepresentation, or other misconduct of an
adverse party."
b. Yes as the court has "inherent authority" to review attorneys' fees.
c. No, as the defendant has no standing and there is no "inherent authority" to review attorneys'
fees.
4. Addressing the merits, is it proper for the firm to seek additional fees for the appellate work?
a. where the parties expressly contemplate additional fees in connection with a successful appeal,
such an award is legally and ethically permissible, and does not run afoul of the rules of the court
governing contingent fee arrangement.
b. No, as the amount exceeds the maximum contingency fee.
c. yes, the parties could change the retainer fee agreement anytime.
5. During a criminal trial on weapon possession, two jurors, during deliberations, reported that
another juror had talked about conversation he had with a lawyer friend about the case. The trial
court, after discussions with the jurors, dismiss the juror. The People sought a mistrial because
only 11 jurors remained. The defendant opposed a mistrial and asserted that deliberations could
continue with 11 jurors. The court granted the People's application, finding that the jury process
was tainted. The People sought to prosecute the defendant again and the case was adjourned
repeatedly for more than two years. On the next trial date, the defendant commenced an article
78 proceeding to prohibit a retrial based upon Double Jeopardy. The court should
a. Grant the petition and prohibit the retrial since the determination did not become final until
the retrial.
b. Deny the petition as time barred as the People definitively demonstrated their intent to
re-prosecute the case.
c. Deny the petition as there is an adequate remedy at law.
d. Require a hearing to determine the date the determination because final.

6. Defendants obtain a loan for a hotel project from the plaintiff. After the defendants default
and several actions are brought to recover the loan proceeds, it is alleged that some of the
defendants have forged documents and suborn perjury on the Court. The Court holds a hearing
to determine whether to strike those defendants' pleadings. At the hearing, the Court should
a. apply a preponderance of the evidence standard to determine whether there was fraud.
b. apply the standard that the plaintiff must "conclusively demonstrate" the misconduct.
c. apply a clear and convincing evidence standard that the party has acted knowingly in an
attempt to hinder the fact finder's fair adjudication of the case.
d. apply a beyond a reasonable doubt standard, since the allegations could rise to a criminal
proceeding.
7. Mortgagor defaults and a foreclosure proceeding is commenced. Big Bank and Mortgagor
attend several settlement conferences, pursuant to CPLR 3408, where Big Bank fails to approve
Mortgagor's HAMP applications due to erroneous claims that Mortgagor failed to provide
documentation. The Supreme Court directs a hearing, at which
a. Mortgagor must establish a lack of good faith by establishing that Big Bank acted in gross
disregard of, or consciously or was knowingly indifferent to the rights of Mortgagor.
b. Mortgagor must establish that Big Bank failed to negotiate in good faith based upon the
whether the totality of the circumstances demonstrates that the party's conduct did not constitute
a meaningful effort at reaching a resolution.
c. Mortgagor must establish that Big Bank failed to act in good faith because it did nto make the
exact settlement offer proffered by Mortgagor.
d. Mortgagor must establish that Big Bank failed to accept a cash offer meeting any short sale
offer.
8. If the Court finds that Big Bank did not negotiate in good faith, the Court
a. can not impose sanctions since the statute, CPLR 3408, is silent.
b. can not impose sanctions unless it has a second hearing to determine willfulness.
c. can impose sanctions that are provided for in the party's contract.
d. can impose sanctions that are appropriate, permissible and authorized remedies tailored to the
circumstances of the case.
9. Husband is directed by court order to deposit in escrow the proceeds of a sale of properties
which are part of equitable distribution before the Court. Husband fails to place the funds in
escrow and Wife moves to hold the Husband in civil contempt. At a hearing, Wife must
a. establish that Husband violated a lawful, clear mandate of the Court, of which he had
knowledge and that her rights were prejudiced.
b. establish that Husband wilfully violated the clear mandate of the Court.
c. establish that Husband disobeyed the order by evidence beyond a reasonable doubt.
d. establish that Husband had the money.

10. Assume that the Court determines to hold a hearing on both an application for civil and
criminal contempt. The defendant invokes his Fifth Amendment rights. The Court
a. may draw a negative inference from the invocation of his Fifth Amendment rights.
b. may not draw a negative inference from the invocation of his Fifth Amendment rights.
c. complain about his attorney.
11. Plaintiff is injured from a fall from a ladder while working on the defendant's home. In a
proceeding before the Workers' Compensation Board, the Board concluded that the plaintiff
lacked credibility and that no accident had occurred as alleged by plaintiff. Plaintiff commences
a Labor Law and negligent action. The defendant moved to summary judgment to dismiss the
action based upon issue preclusion. The court should
a. grant summary judgment as the Board's determination that the accident did not occur as
plaintiff alleged precludes the action.
b. deny summary judgment because the Board's determination is not entitled to issue preclusion
effect.
c. deny summary judgment because the Board's determination does not establish that no accident
occurred.
d. deny summary judgment because the parties were not the same before the Workers'
Compensation Board.
12. Contractor enters into a contract with Dealer. After an alleged breach of contract, Contractor
commences an action and serves a CPLR 3120 notice for electronically stored information.
Dealer informs the court that some of the ESI was, after commencement, lost in a computer
crash. Contractor seeks sanctions for spoliation of evidence. Which of the following must
Contractor established for the sanction.
A. That Dealer was obligated to preserve the evidence at the time of the destruction.
B. That Dealer intentionally destroyed the evidence.
C. That Dealer negligently destroyed the evidence.
D. That the evidence was relevant to Contractor's claim.

13. Deceased named his then wife, presently former wife, as primary beneficiary and her father,
as contingent beneficiary under a death benefit plan. The plan states that it "shall be governed by
and construed in accordance with the laws of the State of New York." At the time of his death,
Deceased resided in Colorado. The plan commences an interpleader, since under New York
EPTL 3-5.1, revocation of a disposition of personal property,i.e. funds, is determined by the law
of the state where the decedent was domiciled at the time of death. Colorado's revocation law
terminated any claims by the former spouse and her relatives while New York only revokes the
former wife. A court would
a. hold that the choice of law provision holds that the contract will be governed only by New
York's substantive law, but EPTL is a statutory choice of law provision not part of the
substantive law.
b. hold that EPTL is a conflict of laws rule, but unlike the common law, it must be expressly
excluded in the choice of law provision.
c. hold that EPTL is a substantive law.
14. Your client was in an automobile accident, where a 911 called was made which would be
relevant to your case. You obtain a so-ordered subpoena to be served upon the non-party County
of Suffolk. However, the County moves to quash, claiming that the 911 tape is not discoverable
under section 308 of the County Law which provides: "Records, in whatever form they may be
kept, of calls made to a municipality's E 911 system shall not be made available to or obtained by
any entity or person, other than that municipality's public safety agency, another government
agency or body, or a private entity or person providing medical ambulance or other emergency
services, and shall not be utilized for any commercial purpose other than the provision of
emergency services." The Court should
a. quash the subpoena as the law prohibits discovery for civil actions.
b. quash the subpoena as the law prohibits discovery for criminal and civil actions.
c. have an in camera inspection of the call.
d. deny the application to quash the subpoena.
15. Pedestrian commenced an action against property owner and lessee for injuries sustained in a
trip and fall incident. At the trial, the jury returned a verdict on the issue of liability, finding that
the plaintiff, owner and lessee were all negligence, only the lessee's negligence was a a
substantial factor in the incident. The jury found that the lessee was 80% at fault, the plaintiff
and the owner were each 10% at fault. The court should:
a. direct a verdict for plaintiff against the lessee.
b. direct a new trial.
c. direct the jury to reconsider.
d. direct a trial on damages.

16. Jane Doe was driving her friends, Bad Boy and Passenger. During the drive, Bad Boy was
acting badly, including sticking his feet over the center console into Jane's face while she was
traveling at 65 miles per hour on the Thruway. Thereafter, Bad Boy pulled the strings of Jane's
bikini top, causing her to take her hands off the steering wheel and the vehicle veer to the right,
striking a tree. Passenger commences an action. At the trial,
a. the Court should direct a verdict for Jane Doe.
b. the Court should provide the emergency doctrine jury instruction.
c. the Court should not provide the emergency doctrine jury instruction.
d. the Court should instruct the jury on strict liability.
17. Golfer was injured driving his golf cart. Golfer alleges that she was forced to swerve in an
attempt to avoid a collision with Putter. Golfer alleges that she was operating a golf cart at a
slow speed when Putter came at her on the wrong side of the cart path. Putter claims that Golfer
was driving at a high rate of speed. Golfer's expert opines that, based upon the nature of her
injuries, she could not have been operating at a speed great than one to three miles an hour.
Golfer seeks to have a unified trial. The Court should
a. grant a unified trial because the issue of liability and damages are intertwined.
b. deny the application because the plaintiff can demonstrate the expert's theory adequately at a
bifurcated trial.
c. deny the application because bifurcated trials are always required except in medical
malpractice.
d. deny the application because liability is not an issue.
18. Ms. Jones entered a nursing home in Pennsylvania. Mr. Jones signed a contract that he had
access to Ms. Jones' assets and promised to use the assets to pay any bills. After Ms. Jones died,
the nursing home was owed $8,000.00. The nursing home contracted with Law Firm, a
Pennsylvania LLC, to collect the debt, which sent a letter about the debt to Mr. Jones at his New
York residence and made a phone call to his residence. Thereafter, Law Firm commenced an
action in Pennsylvania against Mr. Jones and mailed him the summons and complaint. Mr. Jones
thereafter commenced an action against Law Firm for violating federal law in New York. The
New York court would
a. have jurisdiction under CPLR 301.
b. have long arm jurisdiction under CPLR 302(a)(1).
c. not have jurisdiction because any exercise under CPLR 302 would violate due process.
d. not have jurisdiction under the CPLR.

19. On May 27, 1986, John Doe, three years old, underwent surgery to correct a congenital heart
malformation. The notes of the operation state that an incision was made and a polyvinyl
catheter was placed within the left atrium for recording atrial pressure. Three days later the
catheter was removed although a note indicated that a piece of the line possibly broke off. In
2003 the plaintiff suffered a stroke and a echocardigram performed detected a small mobile mass
in the heart which was indicated as possible suture material. In December 2008, the plaintiff
received a pacemaker and during the operation the catheter was discovered. Doe commenced an
action on November 24, 2009. The Court should
a. dismiss the action as time barred as accruing in 1986 with the tolling provision.
b. dismiss the action as time barred as accruing in 2003.
c. dismiss the action as time barred as accruing in 2008.
d. deny dismissal as the action is timely.
20. On December 14, 2000, Jane Doe filed a corrected deed allegeding that Joe Smith conveyed
his half-interest in blackacre to Jane Doe, providing Jane with a fee interest in the property. In
December 2009, Jane borrowed $300K from Dumb Bank, secured with a mortgage on blackacre.
The deed was a fraud and Joe commenced an action against, inter alia, Dumb Bank to declare the
deed null and void. Dumb Bank moved to dismiss the action, the Court
a. should dismiss the action as time barred under CPLR 213(8).
b. hold a hearing to determine if the two year discovery statute of limitation is applicable.
c. deny the application as not time barred.
d. remove the case to federal court.
21. Home owner brought a breach of contract action against Bad Builder Inc, with six causes of
action. Bad Builder Inc moved, pre-answer, by his attorney to dismiss the action. The Court
granted part of the motion and directed that Bad Builder to answer the remaining complaint
within 30 days. Bad Builder failed to answer and Home owner moved for leave to enter a default
judgment. Home owner did not serve the motion on Bad Builder Inc. nor serve a notice that a
default would be sought. The Court grants the application. Bad Builder moves to vacate the
default. The Court should
a. grant the motion to vacate under CPLR 5015(a)(1) as there was a reasonable excuse and
meritorious defense.
b. grant the motion as the court had no jurisdiction to enter the default since the Home owner
failed to provide notice as required under CPLR 3215(g).
c. grant the motion as Bad Builder Inc.'s attorney was not served pursuant to CPLR 2103(b).
d. deny the motion as Bad Builder Inc never appeared and therefore notice under CPLR 3215(g)
was not required.

22. Bad Dental Student is expelled from Dental School. Student commences an article 78
proceeding seeking to be reinstated, arguing that the disciplinary rules were not complied with.
Dental School moves to dismiss. Supreme Court denies the application. The Appellate Division
reverses, and reinstates the petition and grants the petition. The case goes to the Court of
Appeals, which should
a. reverse and remand to provide the respondent time to serve an answer since under CPLR
7804(f) the court shall permit the respondent to answer.
b. affirm since the court need not require an answer where there is no factual dispute.
c. reverse on the law and the facts.
23. J.C., a construction company, after completion of discovery and filing of the note of issue,
moves for summary judgment claiming that there was no breach of warranty in its building for
Lowe. In opposition, Lowe provides affidavits from purported experts in the industries, who
opine that the construction by J.C. was faulty. Lowe had failed to identify the experts in pretrial
disclosure and served the affidavits after the note of issue and certificate of readiness was filed.
The Supreme Court
a. can exercise its discretion and decline to consider the affidavits.
b. can use the failure to disclose as a factor to determine whether, in the exercise of discretion, to
utilize the experts affidavits.
c. must not use the affidavits due to the late failure to disclose.
d. must not decline to consider the affidavits.
24. Owner and Purchaser enter into a contract to purchase a housing complex with a closing date
of December 31, 2007. On December 3, 2007, Purchaser sends an email that it has been unable
to obtain financing. The closing does not occur and during April 2009, Owner sends a letter to
Purchaser that because no closing took place it considers the agreement terminated and the
deposit forfeited. Approximately two years later, Purchaser obtains the financing and seeks to
complete the contract. Owner refuses and Purchaser commences an action for specific
performance. Owner moves to dismiss for failure to state a cause of action under CPLR
3211(a)(7) and includes the contract, the email and its letter. The Court should
a. deny the motion since the complaint does state a cause of action.
b. deny the motion since documentary evidence cannot be used under CPLR 3211(a)(7).
c. grant the motion because the documentary evidence conclusively establishes that Purchaser has
no cause of action.
d. throw up your hands because the courts are not clear.

25. In an action for dissolution of a corporation, a party served a subpoena duces tectum upon
Morgan Stanley. On a motion to quash, the Supreme Court should consider
a. whether the subpoena or notice accompanying it provide the circumstances or reasons for it.
b. whether the reasons for the subpoenaed documents are material and necessary.
c. whether Morgan Stanley has established that the discovery sought is utterly irrelevant.
d. whether the party has established that the discovery sought is material and necessary if Morgan
Stanley meets their burden of utterly irrelevant.
26. Assume that Morgan Stanley claims that some of the items have trade secrets. The court
should
a. require Morgan Stanley to establish the items are trade secrets by a preponderance of the
evidence.
b. require Morgan Stanley to establish the items are trade secrets by a minimal showing.
c. require the party to demonstrate that the information contained in those documents was
indispensable to the ascertainment of truth and could not be acquired in any other way.
d. require the party to demonstrate that the information could not be acquired in any other way by
a preponderance of the evidence.
27. John Smith files his designating petition for office of Justice of the Peace. John Jones
commences a proceeding to invalid the petition. Supreme Court signs the OTSC authorizing
service upon John Smith in several methods including affixing papers to John Smith's residence
and mailing by 23rd day of July, the last date to commence the proceeding under Election Law
[14 days], which is the method utilized by Jones. On a motion to dismiss the proceeding for
untimely commencement, as the mail was received after the last day, the Court should
a. grant the motion since service was not completed within the time frame as required by the
OTSC.
b. grant the motion since both methods of service must be completed within the time frame.
c. deny the motion since the instrument of notice has been delivered by another prescibed method
within the statutory period, and the mailing occurred within the period directed by the OTSC.
d. deny the motion since the complaint was filed within the period.
28. Mr. Met reads a website of Yankee, which is based in Florida, about a treatment for back
pain. Mr. Met contacted Yankee and arranged to have his medical file sent to Yankee. After
further telephone and emails, Mr. Met travels to Florida for surgery. The surgery causes Mr.
Met's fastball to decrease and he commences an action in New York for medical malpractice.
The Court should
a. find that New York courts have general jurisdiction over Yankee.
b. find that New York courts have long arm jurisdiction over Yankee.
c. find that New York courts do not have jurisdiction over Yankee.
d. find that the Yankees will not finish in first place.

29. Jane Doe fell on the interior staircase of her apartment building when her foot got caught on
a big clump in the middle of the stair, a protrusion in the step tread that had been painted over.
The stair case was illuminated by a 60 watt light bulb. In an action, the owner moves for
summary judgment. The Court should
a. grant the motion as the defect is trival as a matter of law.
b. grant the motion as the defect is not a trap as a matter of law.
c. grant the motion based upon assumption of risk.
d. deny the motion as there is an issue of fact.
30. While on the beach in New Jersey, you think of a winning motion. You write the papers and
mail it in a mailbox by the beach with appropriate postage. The opposition rejects the motion
and moves to dismiss. The Court should
a. deny the motion as fatal jurisdictional defect as not mailed within the state.
b. hear the motion as a matter of discretion as it is not a fatal jurisdictional defect.
c. hear the motion as it was properly served.
d. hear the motion since a court loves to decide motions.

31. Assuming the motion is proper, should any time be added to the return date.
a. yes, two days.
b. yes, five days.
c. yes, six days.
d. no.
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