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THE BASICS OF SMALL BUSINESS FORMATION*
I.

CORPORATION
1.

Advantages. A corporation may be advantageous because:
A.

Limited Liability. Shareholders are not personally liable for corporate debts or
obligations. Instead, liability is limited to the extent of the shareholders’ investment.

B.

Free Transferability. Many corporations are structured so that shareholders may
freely transfer all attributes of ownership without the consent of the other
shareholders (e.g., IBM stock). Furthermore, the fungible nature of shares of stock
facilitates the secondary transfer of equity interests.

C.

Continuity of Life. Theoretically, a corporation can last forever. Unlike
partnerships, for example, the death of a shareholder will not automatically cause the
entity to dissolve.

D.

Deductible Benefits. A corporation may deduct the current cost of group-term life
insurance and health benefits paid for the benefit of shareholder employees. Most
shareholder/employees of S corporations must include these benefits as income.

2.

Disadvantages. The principal disadvantage of a corporation is that earnings may be taxed
twice: once at the entity level and then again at the shareholder level (i.e. in the form of
dividends).

3.

Formation. The following documents need to be drafted when forming a corporation:
A.

Certificate of Incorporation. A corporation is formed by filing the Certificate of
Incorporation with the New York Department of State and paying a filing fee of $135
($125 filing fee plus minimum organization tax of $10). The Certificate of
Incorporation must include:
i)

The corporate name. The name must contain one of the following words or
abbreviations: Inc., Incorporated, Corp., Corporation, Ltd., or Limited. The
name also must not conflict with the name of an existing corporation within
the state. You can check whether the corporate name is available by
requesting the Department of State to conduct a name search or you can
simply reserve the corporate name with the Department of State pursuant to
B.C.L. Section 303(a). The New York Department of State also maintains a
website at www.dos.state.ny.us/ where names of existing corporations can be
searched to determine whether a name is already in use by another
corporation.

*Prepared by Raymond Radigan and John Calcagni
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ii)

Business purpose. Rather than state a specific purpose (e.g., “to engage in
banking” or “to operate a real estate brokerage business”), it is usually
preferable to state that the corporation “may engage in any lawful activity for
which corporations may be organized pursuant to the Business Corporation
Law.@

iii)

County where principal office is located.

iv)

The number of shares the corporation may issue.

v)

Designation of Secretary of State as agent for service of process.

vi)

Registered agent, if any.

vii)

Dissolution date, if any.

It may take the Department of State up to six weeks to process and file the Certificate
of Incorporation. The processing time can be reduced to 24 hours for an additional
$25.00 fee, same day handling for an additional $75 fee, and 2 hour handling for an
additional $150 fee.
B.

Bylaws. Bylaws govern how the corporation will be managed (See B.C.L. ' 601).
Typically, bylaws will include provisions relating to:
i)

Management. A Corporation is managed by the Board of Directors. Under
prior law, a corporation had to have at least 3 directors unless there were
fewer than 3 shareholders, in which case it had to have at least the same
number of directors as it had shareholders. A corporation is now permitted
to have only 1 director. Committees of the Board (e.g., Executive
Committee, Compensation Committee) are also required to have only 1
director rather than the 3 directors required by prior law.
Other management provisions may address:

ii)

a)

The scope of Directors’ authority;

b)

How Directors are to be elected;

c)

How Directors can be removed; and

d)

The responsibilities of the President, Vice President(s), Secretary
and Treasurer.

Shareholder Rights. Shareholders have limited rights, which include the
right to:

2

a)

Elect and remove Directors;

b)

Make and amend bylaws;

c)

Approve mergers, sales of substantially all of a corporation’s assets,
voluntary dissolution, etc.; and

d)

Inspect the corporate records.

The bylaws also will include provisions relating to shareholder meetings (i.e.
annual and special), quorum requirements, and voting procedures (i.e.
straight voting vs. cumulative voting). A majority shareholder vote is
needed to amend the Certificate of Incorporation and remove Directors. For
corporations formed before February 22, 1998 a two-thirds shareholder vote
is needed to approve the merger, sale, consolidation or dissolution of the
corporate entity or to impose a higher voting or quorum requirement, unless
a charter amendment is adopted reducing the requirement to a majority of the
outstanding shares entitled to vote on such matters. For corporations formed
on or after February 22, 1998 such transactions may be approved by a
majority vote unless the corporation’s Certificate of Incorporation provides
for a greater voting requirement.
iii)

Capital Stock. The Certificate of Incorporation may differentiate between
different types of stock (i.e. common vs. preferred) and may also specify
whether shareholders are entitled to preemptive rights so as to maintain their
proportional ownership in the business. Shareholders of corporations
formed before February 22, 1998 have preemptive rights unless the
Certificate of Incorporation denies them. Shareholders of corporations
formed on or after February 22, 1998 do not have preemptive rights unless
the Certificate of Incorporation grants them.

iv)

Transfer Procedures. Some bylaws may specify whether shares are freely
transferable or whether transfer restrictions are imposed. Separate
shareholder agreements and buy/sell agreements may also be used for this
purpose.

v)

Miscellaneous. Other provisions may address:
a)

Indemnification. The Corporation may agree to indemnify directors,
officers and/or employees if they are sued as a result of corporate
activity. However, the BCL restricts indemnification if the officer
or director acts in bad faith or out of self-interest to the detriment of
the corporation.

b)

Dissolution.
For corporations formed on or after February 22,
1998 or corporations whose Certificate of Incorporation so provides,
a majority shareholder vote is needed to dissolve the corporation; for
pre 2/22/98 corporations, a two-thirds shareholder vote is needed to
dissolve the Corporation.
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c)

II.

Bylaw Amendments. Shareholders and/or Directors may have the
authority to change the corporate bylaws.

C.

Statement of Incorporator. This document indicates that the incorporator has adopted
the bylaws and has elected the directors of the corporation.

D.

Minutes of the First Meeting of the Board of Directors. The purpose of the first
meeting of directors is to elect officers, approve the issuance of stock, and to address
other issues that pertain to the organization, operation and the management of the
corporation.

S CORPORATION
1.

2.

Advantages. The S Corporation may be advantageous because:
A.

No Entity Taxation. Profits and losses are generally taxed to S Corporation
shareholders on their personal tax returns.

B.

Limited Liability. S Corporation shareholders are not personally liable for
entity debts or obligations. Instead, liability is limited to the extent of the
shareholder’s investment.

Disadvantages. The disadvantages of an S Corporation include:
A.

3.

Ownership Restrictions. S Corporations are subject to significant restrictions under
IRC Section 1361, including:
i.

Permissible shareholders are limited to U.S. residents and citizens and
certain retirement plans, charitable organizations and certain U.S. trusts,
including grantor trusts, electing small business trusts and qualified
subchapter S trusts;

ii.

No more than 100 shareholders are permitted (all family members counted
as 1 shareholder); and

iii.

Only one class of stock is permitted.

B.

Lack of Flexibility When Allocating Profits and Losses. Income and losses must be
allocated to S Corporation shareholders on a pro rata basis in accordance with the
percentages of stock owned by each shareholder. Other entities (e.g., partnerships
and LLCs) have more flexibility when allocating profits and losses.

C.

Gain Recognition When Appreciated Property is Distributed. Gains are recognized
when appreciated property is distributed to S Corporation shareholders. Other
entities (e.g., partnerships and LLCs) may usually distribute cash or property to their
members without such tax consequences.

Formation. The same documents used to form a C Corporation are needed for form an S
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Corporation (i.e. Certificate of Incorporation and Bylaws). In addition, an S Corporation must
file Forms 2553 and CT-6 which notify the Internal Revenue Service and New York State,
respectively, that the entity elects S Corporation status so that the income will be taxed
directly to the S Corporation shareholders as opposed to the entity itself .
III.

PARTNERSHIP
1.

Advantages. A partnership may be advantageous because:
A.

No Entity Taxation. Partners report all profits and losses on their personal tax
returns.

B.

Flexibility When Allocating Profits and Losses. A partnership has some flexibility
when allocating and distributing profits and losses to the various partners. If,
however, the allocation has no substantial economic effect (as defined under the IRC
Section 704(b)), then the IRS will reallocate the profits and losses in accordance with
each partner’s economic interest in the partnership.

C.

Basis Election. Partnership may elect to receive a step-up in basis when a taxable
transfer occurs (i.e. transfer at death).

2.

Disadvantages. The principal disadvantage of a general partnership is that partners are
personally liable for entity debts and obligations. There is joint and several liability for
wrongful acts and joint liability for other partnership liabilities.

3.

Formation. A Partnership is probably the easiest entity to form. The following documents
should be drafted when forming a partnership:
A.

B.

Certificate of Partnership. New York partnerships are required to file a certificate of
Partnership in the County Clerk’s Office of each County where the partnership will
do business and must include the following information:
i)

The partnership name;

ii)

The partnership address;

iii)

The names and residences of all partners; and

iv)

The identification of all partners under the age of 18.

Partnership Agreement. A partnership is not required to adopt a written Partnership
Agreement unless the agreement would violate the Statute of Frauds (See General
Obligations Law Section 5-701). Nevertheless, a written Partnership Agreement is
an effective means to protect all partners. Typically, the Partnership Agreement will
include provisions relating to:
i)

Admission of new partners. If the partnership agreement is silent,
unanimous consent is needed to admit a new partner (See Partnership Law
Section 40).
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4.

ii)

Allocation of profits and losses. Some flexibility is allowed when allocating
profits and losses among the various partners.

iii)

Assignment of partnership interests. If the partnership agreement is silent, a
partnership interest is freely assignable (See Partnership Law Section 53).
The assignee, however, may not interfere with management and is merely
entitled to receive the future profits and distributions to which the assigning
partner would otherwise be entitled.

iv)

Transferring Partnership Interests. A transfer of a partnership interest
neither dissolves the partnership nor entitles assignee to management rights,
rights of inspection of partnership books, or rights to obtain information
about partnership affairs. Assignee merely receives rights to assigning
partner’s profits and his or her distributions in dissolution.

v)

Dissolution. If the partnership agreement is silent, dissolution is caused by
either the death or bankruptcy of a partner or the express will of any partner
when no definite term or particular undertaking is specified (See Partnership
Law Section 62).

vi)

Miscellaneous. Other provisions may address:
a)

Tax Matters Partner. A partner may be designated to make all tax
decisions and elections, including fiscal year, basis elections, etc.

b)

Partner in Charge of Dissolution. A partner may be designated to
wind up the partnership’s affairs in case of dissolution.

Limited Liability Partnerships
A.

Applicability. An existing general partnership engaged in professional services may
register as a limited liability partnership (LLP).

B.

Limited Liability. No partner of an LLP will be personally liable for debts or
obligations of the partnership, except for the negligent or wrongful acts committed by
such partner or anyone under his or her direct supervision and control. Applies
whether liabilities arise in tort, contract or otherwise.

C.

Liability May Be Assumed. Partners may assume personal liability if at least a
majority of the partners have agreed to do so.

D.

Registration. An LLP is formed by filing a Certificate of Registration with the
Department of State setting forth:
i)

Name of the LLP, which must contain the words Registered Limited
Liability Partnership or Limited Liability Partnership or the abbreviations
R.L.L.P, RLLP, L.L.P. or LLP.
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ii)

Address of the LLP’s principal office in New York.

iii)

Profession to be practiced by the LLP and a statement that it is eligible to
register as an LLP.

iv)

Designation of the Secretary of State as agent upon whom process against
the LLP may be served and the post office address to which the Secretary of
State should mail a copy of process.

v)

Registered agent, if any.

vi)

A statement that the partnership is filing a registration for status as a
registered limited liability partnership.

vii)

If registration is to be effective later than filing date, a proposed effective
date not more than 60 days from filing date.

viii)

If all or specified partners are to be liable in their capacity as partners for all
or specified debts of the LLP, a statement to such effect .

ix)

Any other matters the partnership determines.

E.

Filing fee. The filing fee is $200.00

F.

Publication. Publication of a copy of the certificate of registration or a notice
concerning the substance thereof is required for 6 consecutive weeks in 2 newspapers
in the county in which principal office of LLP is located. County Clerk determines
the 2 newspapers. Proof of publication (affidavits by the 2 newspapers) must be filed
within 120 days of the effective date of the registration.

G.

Failure to file proof of publication. Under amendments to the Partnership Law that
became effective on June 1, 2006, the authority to carry on or transact business of an
LLP that fails to comply with the publication and filing requirements will be
suspended. A more detailed description of this legislation is contained in Part VI of
this outline.

H.

Renewal Registration Within 60 days of the 5th anniversary of the effective date of
the registration of an LLP (and every 5 years thereafter) LLP must file a Status
Statement with the Department of State, together with a $20 filing fee, in order to
maintain its status as an LLP. Failure to file could result in Department of State’s
revoking LLP status.

I.

Effect of Filing. LLP is the same entity that existed before registration; continues to
be a general partnership under New York law.

J.

No Insurance Requirement Some states have adopted requirements that LLPs
maintain certain levels of malpractice or other insurance. New York does not have
such a requirement.
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IV.

LIMITED PARTNERSHIP
1.

Note that with the enactment of statutes authorizing limited liability companies (New York –
1994), conducting business through a newly formed limited partnership is rare. However, a
description of limited partnerships is included in this outline for completeness.

2.

Advantages. The Limited Partnership may be advantageous because:

3.

4.

A.

No Entity Taxation. Partners report all profits and losses on their personal tax
returns.

B.

Limited Liability. Passive investors can be designated as limited partners so that they
will not be personally liable for partnership debts and obligations. Instead, liability is
limited to the extent of the limited partner’s investment.

C.

Offer Significant Estate Tax Savings. A Family Limited Partnership is a type of
entity used in estate planning because it allows senior family members to retain
control over family property while giving limited partnership interests to junior
family members at significant discounts for gift tax purposes.

Disadvantages. The disadvantages of a limited partnership include:
A.

Personal Liability. A limited partnership requires at least one general partner and all
general partners will be personally liable for entity debts and obligation; however
individual principals of the general partners(s) may avoid personal liability by
assuming a limited liability form (e.g., corporation or LLC).

B.

Limited Partners are Precluded from Participating in Management.

Formation. The following documents need to be drafted when forming a Limited Partnership:
A.

B.

Certificate of Limited Partnership. A Limited Partnership is formed by filing the
Certificate of Limited Partnership with the New York Department of State and
paying a filing fee of $200. The Certificate of Limited Partnership must be signed by
all the general partners and must include, among other information:
i)

The Limited Partnership name;

ii)

Location of the principal office;

iii)

Designation of Secretary of State as agent for service of process; and

iv)

The names and residences of all general partners.

Publication Requirements. Within 120 days after filing the initial Certificate of
Limited Partnership, a notice containing the substance of the Certificate of Limited
Partnership must be published once a week for six weeks in two newspapers in the
county where the principal office is located. Under amendments to the Partnership
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Law that became effective on June 1, 2006, the authority to carry on or transact
business of an LP that fails to comply with the publication and filing requirements
will be suspended. A more detailed description of this legislation is contained in Part
VI of this outline.
C.

V.

Limited Partnership Agreement. A Limited Partnership is required to adopt a written
Limited Partnership Agreement, which must be signed by all general partners (See
NYRLPA Section 121-110). In addition to the provisions found in a General
Partnership Agreement (e.g., relating to allocation of profits and losses, etc.), a
typical Limited Partnership Agreement will include provisions relating to:
i)

Withdrawing Partnership Interest. If the partnership agreement is silent, a
general partner may withdraw his or her interest at anytime. If, however, the
general partner’s withdrawal is in violation of the partnership agreement, the
Limited Partnership is entitled to damages and may offset the damages
against amounts otherwise distributed to the general partner (See NYRLPA
Section 121-602). For limited partnerships formed on or before August 31,
1999, if the partnership agreement is silent, a limited partner may withdraw
upon the consent of all partners. If consent is not given, a limited partner
may still withdraw and receive the fair value of his or her limited partnership
interest provided six months’ prior notice is given to the Limited Partnership
(See NYRLPA Section 121-603). Limited partners of Limited Partnerships
formed after August 31, 1999 no longer have a right to withdraw on six
months’ prior notice unless such right is granted by the limited partnership
agreement.

ii)

Admission of a New Limited Partner. If the partnership agreement is silent,
a new limited partner may be admitted upon the written consent of all the
partners. (See NYRLPA Section 121-30).

iii)

Dissolution. For limited partnerships formed on or before August 31, 1999,
if the partnership agreement is silent, the dissolution of the Limited
Partnership may occur upon the consent of all the general partners and twothirds of the limited partners. Dissolution of Limited Partnerships formed
after August 31, 1999 requires the consent of all general partners and only a
majority of limited partners, absent an agreement to the contrary (See
NYRLPA Secttion121-801).

LIMITED LIABILITY COMPANY
1.

Effective Date. New York’s Limited Liability Company (ALLC@) Law became effective on
October 24, 1994.

2.

Advantages. The LLC may be advantageous because:
A.

Limited Liability. Members (i.e. owners) are not personally liable for LLC debts or
obligations. Instead, liability is limited to the extent of the member investment.

B.

No Entity Taxation. Profits and losses are generally taxed to members on their
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personal tax returns.

3.

4.

C.

No Ownership Restrictions. Unlike S Corporations, LLCs are not subject to onerous
ownership restrictions.

D.

Participation in Management. Unlike limited partners, members will not be
personally liable for entity debts and obligations even if they participate in
management.

E.

Same Advantages as Partnership. Like a partnership, an LLC has flexibility when
allocating profits and losses and may take advantage of certain basis elections.

Disadvantages. The disadvantages of an LLC include:
A.

Formation May Be Expensive. An LLC is subject to certain publication
requirements which could (but does not necessarily) make it somewhat expensive to
create.

B.

New Form of Entity. Many questions remain unanswered due to the relatively recent
creation of this form of entity.

Formation. The following documents need to be drafted when forming an LLC:
A.

B.

Articles of Organization (Sec. 206). An LLC is formed by filing the Articles of
Organization with the Department of State and paying a filing fee of $200. The
Articles of Organization must include:
i)

LLC name;

ii)

County where principal office is located;

iii)

Dissolution date, if any;

iv)

Designation of Secretary of State as agent for service of process;

v)

Registered agent, if any;

vi)

Whether any LLC member is liable for all or specified debts of the LLC.

vii)

Any other provisions that members elect to include for the regulation of the
internal affairs of the LLC.

Publication Requirements (Sec. 206(c)). Within 120 days of filing, a notice
containing the substance of the Articles of Organization must be published once a
week for six consecutive weeks in two newspapers in the county where the principal
office is located and proof of publication sent to Secretary of State. Under
amendments to the Limited Liability Company Law that became effective on June 1,
2006, the authority to carry on or transact business of an LLC that fails to comply
with the publication and filing requirements will be suspended. A more detailed
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description of this legislation is contained in Part VI of this outline.
C.

Operating Agreement (Sec. 417). Within 90 days after formation, an LLC is required
to adopt a written operating agreement which specifies the rights and obligations of
its members and managers. A typical operating agreement will include provisions
relating to:
i)

Management. Unless the Articles of Organization provide for management
of the LLC by a manager, management is vested in its members, who must
manage the LLC as required by the LLC statute, subject to the articles of
organization or the operating agreement. Each member is an agent of the
LLC and thus can bind the LLC in the ordinary course of business. The
operating agreement, however, may designate a class of either members or
managers to run the business. Managers need not be members.

ii)

Voting. Unless the operating agreement provides otherwise, the weight of
each member’s vote is in proportion to his or her share of the LLC’s current
profits. Ordinarily, a majority vote is needed to admit a member, approve
extraordinary debt, or change the terms of the articles or organization or
operating agreement. For LLCs formed before September 1, 1999, a twothirds vote is needed to dissolve the LLC, sell or exchange virtually all of the
LLC’s assets, or merge or consolidate the LLC with another entity. LLC’s
formed on or after September 1, 1999 require only a majority vote to
approve mergers, consolidations, sales or dissolutions. In all cases, however,
the operating agreement may change these voting percentages.

iii)

Meetings. Members are to meet annually, unless the operating agreement
provides otherwise. Special meetings may also be called if members receive
written notification between 10 and 60 days prior to the meeting.

iv)

Capital Contributions. LLC contributions may be in the form of cash,
property, services rendered, a promissory note or other obligation to
contribute cash or property or to render services. Typically, a capital account
is maintained for each member. The value of a capital account may increase
or decrease, depending on profits, losses and transfers and distributions.

v)

Allocations and Distributions. Unless the operating agreement provides
otherwise, profits, losses and distributions are allocated based on the
proportionate value of each member’s contributions to the extent they have
been received and/or promised and have not been returned to the member.
A distribution may not be made if it would cause the LLC to be insolvent.
Upon withdrawal, a member shall receive the fair value of his or her
membership interest, unless another valuation method is specified in the
operating agreement.

vi)

Membership Rights An LLC membership interest is personal property. A
member has no interest in specific LLC property.

vii)

Assigning Membership Interest
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Except as provided in the operating

agreement, membership interests are freely assignable. If a member assigns
the entire interest, that member (i.e. the assignor) will no longer have any
voting or management powers. However, a member may make a partial
assignment of his or her interest by assigning only the economic interest and
retaining voting and management rights. Whether the assignment is full or
partial, the assignee will be entitled to future allocations and distributions,
but the assignee may not vote or participate in management without majority
approval.
viii)

Withdrawing Membership Interests For LLCs formed on or before August
31, 1999, two-thirds consent is needed for a member to withdraw from the
LLC. The operating agreement may specify other events that will trigger
withdrawal rights. If the operating agreement is silent, and two-thirds
consent is not given, withdrawal is permitted if six months’ prior written
notice is given to the LLC. The 1999 amendments to Section 606 of the
LLC statute provided that for LLCs formed after August 31, 1999 ( and
those pre-existing LLCs that amend their Operating Agreements to so
provide) a member may withdraw only upon events stated in the Operating
Agreement. The right to withdraw on 6 months’ notice was eliminated.

ix)

Transferring Membership Interests Majority approval is needed for outright
transfers, unless the operating agreement provides otherwise. Some
operating agreements provide for other transfer restrictions including the
right of first refusal.

x)

Dissolution For LLCs formed prior to September 1, 1999 that do not amend
their operating agreements regarding dissolution events, dissolution may
occur upon the incapacity, withdrawal, expulsion, bankruptcy or death of
any member unless within 180 days of such event the remaining members
owning majority interest vote continue the business. In addition, unless
otherwise provided in the operating agreement, a two-thirds vote is required
to dissolve the LLC.
For LLCs formed on or after September 1, 1999, LLC will not dissolve upon
the occurrence of any event that terminates the continued membership of a
member unless a majority in interest of the members agree to dissolve the
LLC within 180 days following the occurrence of the event. In addition,
LLCs may now be dissolved by a majority in interest of their members. The
1999 amendments also provided that the legal representative of the last
remaining member may continue the LLC by electing to do so within 180
days after the event that terminated the membership of that last remaining
member. The continuation would be effective as of the date of such
termination.

VI.

PUBLICATION REQUIREMENTS AND CONSEQUENCES OF NON-COMPLIANCE
Under the respective statutes authorizing their formation, New York limited liability
companies (LLC’s), professional service limited liability companies (PLLC’s), and limited
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partnerships (LP’s), and under the statute authorizing a partnership to register as a limited
liability partnership, a limited liability partnership (LLP), is required to publish a notice
containing the substance of their articles of organization or registration and to file proof of
such publication with the Department of State within 120 days after they are deemed to be
effective.
The notice is required to be published once per week for six consecutive weeks in one
weekly and one daily newspaper in the county in which the office of the entity is located.
At the conclusion of the six week publication period, proof of publication must be filed
with the New York Department of State in the form of an affidavit of each newspaper
publisher. This proof is required to be accompanied by a certificate of publication, signed
by an authorized person, certifying that the affidavits of publication contain all
information required by the applicable statute and that the newspapers described in the
affidavits also satisfy the statutory requirements.
Until June 1, 2006, the statutory penalty for failure to publish and to file was that the
entity could not avail itself of New York State courts to maintain an action or special
proceeding until it completed these requirements. Beginning June 1, 2006 (the ”Effective
Date”), the penalties for failure to publish and to file affidavits of publication increased
significantly. Since the Effective Date, the authority to carry on, conduct or transact
business in New York of an LLC, PLLC, LLP or LP that fails to comply with the
publication and filing requirements within the allowable 120-day period after formation or
registration will be automatically suspended. Such suspension will not impair or limit the
validity of the entity’s existing contracts or acts or limit the rights of third parties against
the entity. Nor will it result in any member, manager, partner or agent of the entity
becoming liable for the obligations of the entity.

*************************
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commercial real estate transactions. He received a J.D. from St. John’s University Law School in 1980. While
at St. John’s, Mr. Calcagni received the Commercial Law League Award and the American Jurisprudence
Award for Excellence in Commercial Transactions and served as the Articles Editor of the St. John’s Law
Review. From 1980 to 1984, Mr. Calcagni was an associate at Willkie Farr & Gallagher where his practice
included public offerings of debt and equity securities, private placements, acquisitions and SEC filings. From
1984 to 1988 Mr. Calcagni was Assistant General Counsel to The Allen Group Inc., a former New York Stock
Exchange traded company, where his responsibilities included overseeing the company’s securities law
compliance and acquisitions and sales of the company’s businesses.
Mr. Calcagni is currently an Adjunct Professor in the Graduate Management/MBA Program at St.
Joseph’s College where he teaches Business Law. He has also participated as a lecturer in Continuing Legal
Education Programs for the Suffolk County Bar Association, the Queens County Bar Association and the
Suffolk Chapter of the American Institute of Certified Public Accountants. He is a past Dean of the Suffolk
Academy of Law, a member of the Board of Directors and President-Elect of the Suffolk County Bar
Association, and a past Chair of the Corporation/Commercial Law Committee of the Bar Association.
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BRIDGE-THE-GAP
WILLS, TRUSTS & ESTATES

Speaker: Richard Weinblatt, Esq.

BRIDGE-THE-GAP
RESIDENTIAL REAL ESTATE

Speaker: Audrey Bloom, Esq.

Residential Real Estate
ROAD MAP

Contact is made regarding the purchase or sale of a home.
You receive a Binder or “deal sheet” from a realtor, or a call from a potential client.
Is the buyer doing an inspection of the property? Will it include a “wood boring insect”
inspection as well?
Do the intake; gather documents to draft contracts (deed, tax bill, survey, certificates of
occupancy).
Seller’s attorney will prepare the Contract of Sale and send to Buyer’s attorney to review and negotiate
any changes.
Buyer’s attorney will set up an appointment to review contracts and have the buyers sign them and
tender the contract down payment, made payable to the seller’s attorney, as escrowee.
Be sure to complete file intake sheet and review the details of the premises and property with
the buyers. Enter all contact info for client, realtors, title company and mortgage broker. Copy
the client’s driver’s licenses into the file!
Overnight the contracts and check to the seller’s attorney; don’t use the mail or express mail as
they are beyond unpredictable!
Seller’s attorney will, upon receipt of the contracts, meet with the sellers so they can execute them, and
will return 2 fully executed counterparts to buyer’s attorney. You are now in “full contract.”
BUYER’s attorney: order the title report, wood boring insect inspection if not done by home
inspector; send the contract to the loan officer to start the loan process. Calendar mortgage
commitment due date!
SELLER’s attorney: look into payoffs for existing mortgages; review title and address title
issues IMMEDIATELY!!
REVIEW TITLE!!! If and when in doubt, call the title company and discuss your concerns. Don’t get
caught confused and unprepared at the table with issues you failed to address.
REVIEW TITLE!!
REVIEW TITLE!!
Mortgage commitment is next to arrive! Buyer’s attorney should review and discuss conditions with
clients, and let seller know the commitment is in place.
Once the buyer clears any lender requirements, the file will be “cleared to close” and you can discuss
closing dates with seller and lender’s counsel. Necessary closing adjustments, final title bill, payoff
Bloom 2016 Bridging Gap
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information, realtor information etc. will be sent to the lender’s counsel for disclosure preparation and
final closing figures (“NET LOAN PROCEEDS”) will be made available to buyer’s attorney.

Confirm with seller’s attorney as to their check requirements, and notify lender’s counsel of any “bank
or certified” check requests the day prior to closing. Advise the buyer as to what checks they need to
bring to closing. Advise buyer to have 2 forms of ID, proof of homeowner’s insurance and a paid in full
receipt, and their personal checkbook at closing.
AT Closing:
Proof the Deed for spelling, form of ownership. Confirm legal description against survey. Review marked
up title report and Owner’s Title Policy. Fill in your closing statement NOW!!!
Seller’s Attorney: YOU prepare the DEED and the necessary transfer documents that accompany it for
recording purposes. In Nassau and Suffolk, you will need a TP‐585 (NYS Transfer Tax), an RP‐5217
Equalization form, and, if applicable, a Peconic Bay Community Preservation Fund form. If the seller is
not a NYS resident, you will need to have an IT‐2663 Non‐Resident real Property Estimated Income Tax
Payment Form for the additional tax withheld at closing from non‐resident sellers.
Be certain to obtain payoff letters for open mortgages, any judgments or other liens.
WHEN IN DOUBT: check in with the title company. Speak to a clearance officer and confirm that all
issues have been addressed so the closing is smooth. Don’t be shy; they appreciate these calls more
than you know!
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐
WHAT MIGHT GO BUMP IN THE DAYLIGHT IN SPITE OF YOUR BEST EFFORTS?
Issues may arise on the walk‐through that require attention. (credit? Post‐closing escrow?)
Contract provisions unfulfilled? (work to be done was not)
Issue with HOA or COOP Board?
Seller or buyer short funds to close?
Is the loan funded?
Did seller clear title issues?
What came up on the title continuation search? Liens? Open taxes?
Do the parties have ID that matches ownership?
Are any pre‐executed documents complete and proper?

Bloom 2016 Bridging Gap
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RETAINERS FOR RESIDENTIAL REAL ESTATE

PRACTICE TIPS

Retainers are not “required” generally in these transactions based upon the legal
fees involved. However, they are strongly recommended for clarity and
confirmation of the professional relationship parameters.
Consider the following issues;
‐Include the scope of the work included in the fee quoted.
‐Outline the scope of the work that is NOT included in the traditional, “flat
fee” real estate transaction, and the fees or hourly rate to be billed for
same. For example: preparation of powers of attorney, post‐closing
possession or other escrow agreements, boundary line agreements, or the
receipt and review of same, as the case may be. Additional time also can
be required to follow up on missing mortgage satisfactions, defective
mortgage satisfactions and judgment payoffs, as necessary.
‐Will you charge to manage post‐closing escrow funds? How will you be
paid?
‐What about time spent with expeditors, assisting in obtaining missing
certificates of occupancy? What if the first deal dies, and there is a new set
of contracts to review?
‐Let the client know how your fee breaks down if the deal fails to close!
‐Be clear about appropriate methods of communication; faxes, e‐mails, cell
phones on car speakers all can compromise confidentiality!

Bloom 2016 Bridging Gap
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PRACTICE TIPS:
CONTRACT OF SALE

1.

Are the parties’ names spelled correctly? Middle initials? How will
they take title? Tenants by the Entirety? In Common? JTROS?

2.

Address and tax map information correct?

3.

Personal property: review in detail with the clients. Are there
exclusions? Are things like pool or fireplace equipment included? BE
SPECIFIC! Is everything “in good working order” or are certain items
“as is?”
The contract should state that no value is attributed to the
personal property included to avoid tax consequences and
appraisal issues!

4.

Purchase Price MUST be included or the Contract is VOID!
The contract allows for the Purchase Price, Contract Down
Payment and Balance Due.
If there is a SELLER’S CONCESSION it must be included in the
Price. A concession bumps the price up, and provides an equal
credit on the buyer’s side to balance the equation. It allows a
buyer to finance a higher amount and build in closing costs.
SELLERS will want to include language that protects them from
an appraisal not covering the concession amount. (For
instance….the buyer agrees to forfeit the concession pro rata
in the event the Premises fail to appraise).
It is rare that a buyer will assume an existing mortgage, or that
seller will hold a purchase money mortgage, so delete these
paragraphs if they do not apply. If a seller is holding the

Bloom 2016 Bridging Gap
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mortgage, the Note and Mortgage should be annexed to the
contract of sale as exhibits.
5.

Downpayment in escrow: the seller’s attorney customarily hold the
downpayment in its escrow account. These are generally
unsegregated interest bearing IOLA accounts set up to receive
qualified funds from an attorney. Qualified funds are monies
received by an attorney in a fiduciary capacity from a client or
beneficial owner and which, in the judgment of the attorney, are too
small in amount or are reasonably expected to be held for too short a
time to generate sufficient interest income to justify administration
of a segregated account for that client.
BE AWARE of escrow release and notice terms!

5.

MORTGAGE CONTINGENCY: A must if the buyer requires financing!
In an “all cash” transaction, the buyer’s downpayment is at risk if the
buyer walks away from the deal for any reason.
The contingency should indicate:
Amount financed: the highest loan the buyer might take.
Type of loan: conventional? Government? Private?
Date by which commitment is due.
CALENDAR THE DATE!
Requirements to void the contract: proof of timely application,
notice of declination of loan, compliance with contract terms as to
notice of cancellation. BE SURE CANCELLATION COMPLIES WITH
NOTICE PROVISIONS!

6.

PERMITTED EXCEPTIONS:
Zoning and real estate taxes are things the property is subject
to, regardless of the contract terms. The title search includes
this information.
Encroachments infringe upon the property; Projections extend
off the property lines.

Bloom 2016 Bridging Gap
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Single family residence? The contract must state proper use of
the land. If the land use is correct, but covenants and
restrictions render title unmarketable, buyer must close if
same do not violate the intended use of the property.
Multi‐family residence? Leases, security deposits, monthly
rents etc. must be annexed to the contract of sale. Also
consider what utilities are included in the rent.
SURVEY EXCEPTION: the transaction is subject to any state of
facts an accurate survey would show, provided title is not
rendered uninsurable thereby. If in doubt, ORDER A NEW
SURVEY!
7.

CONDITION OF PROPERTY: Generally “as is,” subject to 16(f) or other
applicable condition limitations. In general, the plumbing, heating,
electric and mechanical systems are in working order and the roof
free of leaks.
Include pools, in ground sprinklers, any special systems (gas
fireplaces) in the condition paragraph!
The PCDA disclosure does not prevent an “as is” transaction. If the
Seller is filling out the disclosure it must be annexed to the contract
of sale for the buyer to review prior to signing the contract.

8.

CLOSING DATE:
On or about: closing target date and expect to close within 30
days of this date;
On or before: exactly what it says!
Time of the Essence: do or die! Avoid this at all costs.
Either party can declare a time of the essence date after a
reasonable attempt to set a closing date.

Bloom 2016 Bridging Gap
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9.

ADJUSTMENTS:
TAXES: Nassau General due 1/1 [1/1‐6/30] and 7/1 [7/1‐12/31]
Nassau School due 4/1 [1/1‐6/30] and 10/1 [7/1‐12/31]
Suffolk due 12/1 [12/1‐5/31] and 5/10 [6/1‐11/30]
Also fuel oil, propane. Seller to produce receipts.

10.

TITLE: Order the title report upon receipt of fully executed contracts.
The sooner all parties have it, the sooner issues can be addressed so
as not to impede a smooth closing in the required time frame.
Marketable title: is free from reasonable doubt; title a willing
purchaser will accept; title an unwilling purchaser can be compelled
to accept.
Insurable title: title a reasonably prudent title company will insure
that is free from extraordinary exceptions and at the normal title
insurance rates.
Seller is entitled to reasonable adjournments to clear title issues.
Watch for: expiration of mortgage commitment and/or rate lock!!
Use language that limits seller’s ability to go past those dates without
reimbursing the buyer for rate lock extensions or other lender fees
incurred as a result of seller’s delay.
If seller cannot cure the defect, either party may cancel the contract
and seller should refund buyer’s downpayment plus title fees, survey
fees and try to negotiate the appraisal fee too!

11.

Defaults: Purchaser default results in loss of contract downpayment.
Seller default results in buyer having all available remedies
at law and in equity, including specific performance of the
contract.

Bloom 2016 Bridging Gap
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12.
13.

Notices: Pay attention!
Brokers: Mutual indemnity that survives closing.

CONTRACT RIDERS are added to cover any issues specific to this transaction and
other items omitted from the pre‐printed forms in use.
Modify the “subject to” clauses;
Tighten the mortgage contingency paragraph with buyer representations;
Add options for inspections: water, wood boring insects, lead paint,
asbestos, radon;
Add mortgage provisions for FHA/VA loans;
Add a post‐closing possession clause. Be certain to consider protections for
escrow agent, triggering events and deadline dates, and specific notice provisions
to any post‐closing possession agreements.

POST‐CLOSING: Prepare closing statement for client with copies of all documents
from the closing, and all the fees and costs incurred by the buyer/seller.

Bloom 2016 Bridging Gap
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BRIDGE-THE-GAP
ELDER LAW

Speaker: George Roach, Esq.
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GEORGE L. ROACH
Past President
Suffolk County Bar Association (2001-02)

George L. Roach received his B.A. in goveu1illent cum laude from
Manhattan College and his law degree frOln St. John's University School
of Law. He was with the Legal Aid Society of Suffolk County for 30
years, dealing exclusively with the problems of the elderly and the
elderly poor. He was the attorney in charge of the Legal Aid Society of
Suffolk County's Senior Citizen's Division. Mr. Roach is now with the
Smithtown law firm Grabie & Grabie, LLP.

Ivrr. Roach is a former Dean of the Suffolk Academy of Law and
has also served as Associate Dean of the Academy. He was the first
chairperson of the SCBA's Eld§r Law Committee, a con1llittee that he
helped to launch, and has also served as chair of the Federal Court
Conllnittee. Mr. Roach received the Association's highest award, its
President's A ward, for his contributions in legal and public education.
He is also a member of the Alnerican Bar Association, the NYS Bar
Association and the National Academy of Elder Law Attorneys. He is
licensed to practice law in both New York and Hawaii.
In September 2012, Mr. Roach was the first Public Interest Service
Award recipient from his alnla mater, St. JOh11' S University School of
Law, where he is currently an Adjunct Professor of Law teaching Elder
Law and Estate Planning.
In May 1998, Mr. Roach was chosen as the Suffolk County Office
of the Aging's "COlTI1nunity Leader of the Year." This honor was
bestowed upon him by then Suffolk County Executive Robert J.
Gaffney.

Mr. Roach spends his free time training for and participating in
Triathlon.

New boom:

'Elder law'

U

NTIL RECENTLY;
they didn't exist. But
now theirs-may be the
fastest-growing legal spe-cialty.
They call themselves ''elder-law attorneys" and
they serve the needs of older people. These lawyers
are experts in age discrimination, estate planning, probate, guarclianship, housing and nursinghorne issues, Medicare and
public benefits. Often affiliated with a network of social-workers and other elder~care professionals,
they ,approach. clients:
needs holistically, advillipg
them not only on immediate problems but on their
long-term impact.
For informationon locating anelder~law attorney,.
write National Academy of
Elder Law Attorneys, Dept.
MM, 655 N. Alvernon Way,
Ste 108, Tucson; Ariz.
,
85711. Ask for the free brochure, "Questions & Answers When Looking for an
~ ~der-La~ Attorney. "
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By DAN BARRY
In keeping with a generation's others what they consider rightfascination with itself, the time fully theirs: youth.
This means that the 79 million
has come to note the passing of
another milestone: On New baby boomers, about 26 percent
Year's Day, the oldest members of this country's population, will
of the Baby Boom Generation be redefining what it means to be
will turn 65, the age once linked older, and placing greater deto retirement, early bird specials mands on the social safety net.
and gray Velcro shoes that go . They are living longer, working
longer and, researchers say,
with everything.
Though other generations, nursing some disappointment
from the Greatest to the Millenni- about how their lives have turned
out. The self-aware, or self-abal, may mutter that it's time to sorbed, feel less self-fulfilled, and
get over yourselves, this birthday thus are racked with self-pity.
actually matters. According to
So, then, to those who once
the Pew Research Center, for the never trusted anyone over 30:
next 19 years, about 10,000 people Raise that bowl of high-fiber gra"will cross that threshold" every nola, antioxidant-rich blueberries
day - and many of them, wheth- and skim'milk and give yourself a
er through exercise or Botox, Happy Birthday toast.
have no intention of ceding to
"The stork's 1946 diaper derby
left a controversy today that
rocked the cradles from coast,to
coast," The Associated Press reported 65 years ago. "The maternal question of the moment
was: Who was the first baby born
Continued on Page A3
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13.9 births per 1,000
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agency has a complete aCCOlll1ting of all the adult day service
programs that are operating in
the state," DiNapoli said of programs that provide meals and
social activities to seniors who
typically are dealing with mobility issues.
DiNapoli said that "while the
providers that have state contracts are being closely
watched," there is "a clear need
for a more comprehensive system of regulation to ensure the
well-being of many more vulnerable New Yorkers." The report was released last month.

A chair exercise class has good attendance on Tnul

typically monitor centers that
receive local government funding. But there are at least 500
adult day care programs
statewide, including more than
Gl'9Wing demand
80 in Nassau and Suffolk, that
Several ,Long Island non- are unregulated because they
profit adult day care providers are not publicly funded, said
said they support creation of a the report.
statewide licensing system to
"As a result,' their precise
ensure all programs meet number, cost, quality of service .
and who is operating them is .
health and safety standards.
The officials noted that de- unknown,"DiNapoli said.
mand for the programs has inNassau Human Services
creased as Long Island's senior Commissioner Lisa Murphy
population has groWn.
said the county's Office for the
In
2010,
Suffolk's Aging would "welc;ome the reg60-and-older population num- ulations . . . to, ensure adebered 285,071, up from 224,799 quate services, facilities, safety
in 2000, according the U.S. Cen- reviews and appropriate backsus Bureau. In Nassau, there ground checks of personnel."
Murphy said Nassau conwere 283,610 residents older
than 60 in 2010, up from 256,925 ducts annual reviews of four
adult day care centers that rein 2000.
The sfate's Office for the ceive county funding. Using a.
Aging has oversight over 17 combination of county, state
adult
day care centers and federal funds, Nassau last
statewide that receive state year provided $755,000 for four
adult day care programs in Herfunding.
.'-'J.cQunties and .municipalities,"ricks,Glen Cove, East Hills and
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Costly Mistakes _. Why Clients Need an Elder Law Attorney
By Melissa Negrin-Wiener

Elder Law is rooted in an intricate
and detailed set of statutes and regulations. Unlike most areas of practice,
the field of Elder Law is constantly
changing. In the Medicaid arena, the
Department of Health regularly directs
the local Departments of Social
Services to re-interpret the Medicaid
regulations. These directives are often
followed by appeals, the outcome of
which can change the planning and
processing of all Medicaid cases.
A recent trend has shown clients
seeking lower-cost advice and services
by utilizing non-lawyer, "Medicaid specialists" to process Medicaid applications. However, like the old adage, you
get what you pay for. Mistakes in the
Medicaid context can easily cost tens or
even hundreds of thousands of dollars.
An attorney· immersed· in this type of
work must undertake propel' legal planning and accurate and thorough processing of it Medicaid application.
One example of costly inistakes can
be foundlnthe handling of real property":MarcitlUved wlthhermoiheriil the
home she grew up in for the last 30
years. Marcia's mother sought assistance in applying for Medicaid benefits
and was referred toa non~attorney
"Medicaid specialist." Title to the
house that Mm'ciil lived in was solely in
her mother's name. A Medicaid application was submitted and approved.
When Mm'cia's mother passed away,
however, Mm'cia received a Notice of
Claim wherein Medicaid asserted a lien
against the real property for the
$225,000 paid for her mother's care.
The only asset of the estate was the
house - the house that Marcia planned
to live in for the rest of her life.
The SoCial ·Ser'vices·statilte and
implementing regulations li states that a
person will be eligible for Medicaid if
the applicant's house is transferred to
that person's:
.l. Spouse.
2. Child Who is blind, disahled or
under age 21.
3. Sibling who has an equity interest
in the home and who resided in the
home for at least one year before the
person was institutionalized; or
4. Chlld Who resided in the home for
at least two years before the person
was institutionalized and provided care
to maintain the person at home ("caretaker child").
Clearly, Marcia· was entitled to the
"caretaker child" exemption. Accordingly,
the home could have been transferred to
Marcia duling the Medicaid planning
process and it would have been complete-

Iy protected; Medicaid could
not assess a lien on the house
and l\1edicaid could not impose
a penalty upon the u·mlsfer. The
"Medicaid specialist" did not
know the law m]d Mm'cia was
inconectly advised that as long
as she lived in the home, it
would be protected. Marcia
now needs to sell the hOllse or

otherwise

come

up

with

$225,000 to pay back the state.
As is often the case, these costly mistakes are not discovered
until it is too late.
In another case, John and
Diane3 lived with John's mother
in her home for the past seven
years. The Medicaid application filed by a "Medicaid spe1iIi£t§'_

cialist" was approved with a penalty peliad of 40 1110nths based on the transfer of
title to the home to John and Diane.
Although John fell into the category of
"caretaker child," the deed was transfened
to both John and Diane. The case law
interpreting this regulation makes clear
that the "caretaker child" exemption
extends only to natural children. Further,
(COl/IiI/lied 0/1 page 27)
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A Study for a Public Guardian in New York

Dedication
To those who advocate for those people who cannot advocate for themselves
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Chapter 1: Introduction
"It was once said that the moral test of government is how that government treats those who are
in the dawn of life, the children,' those who are in the twilight of life; the elderly,' and those who
are in the shadows of life, the sick, the needy and the handicapped" Hubert H. Humphrey

Public guardians fulfill a distinct need within communities and are often able to protect
clients, both adult and juvenile, from not only general injustice, but from the incompetence of
other government agencies (Wood, 2013). This research contains a discussion of the value and
function of public guardians in several U.S. states and concludes with the argument that New
York also needs a public guardian. One way to advance this concept and advocate for change is
through transformational leadership (Teaster, 2007). Other states have included guardianship
services in other programs, such as Mental Health, Office of Aging, and Social Services.
However, New York State has yet to instate such guardianship services (Teaster, 2007).
Background

New York State relies on families and court appointments to act as a guardian for
those adults who, for various reasons, are not mentally able to handle their own person or
property needs (NYS Mental Hygiene Law 81, 1991). How transformational leadership can
be employed to facilitate legislation in New York to create an Office of the Public Guardian
in New York State will be the central focus of this study.
There are many definitions and concepts of a guardian. According to Black's Law
Dictionary (2014), there are many legal definitions. The basic definition is:
A person lawfully invested with the power and charged with the duty, of taking care
of the person and managing to property and rights of another person who, for defect
of age, understanding, or self-control, is considered incapable of administering his
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-Confronting Ethical Questions That Practitioners Ask

Are NAELNs Aspirational Standards of Professionalism
for the Practice of Elder Law Practical for Answering

"Who is the Client?"
By Professor Roberta K. Flowers

The identification of the client is a unique ethical issue in Elder Law and
an essential first step in representation.

A

s NAELA celebrates the 10th year of the Aspirational Standards of Professionalism for the
Practice of Elder Law in 2015, the Professionalism and Ethics Committee is feverishly worldng
to update the Aspirational Standards. This seems like the
perfect time to talk about a real practical use for the Standards in this issue's Practical Ethics column. W'ho better to
talk about the Aspirational Standards than NAELA Past
President Stuart (Stu) Zimring, Esq., CAP, who, in 2004,
had the foresight to make implementation of the Standards a
cornerstone of his presidency. 1
Zimring explains it this way. "The [American Bar Association] Model Rules of Professional Conduct are essential-

Roberta K Flowers is Co-Director ofthe Centerfor Excellence
in Elder Law at Stetson University College ofLaw. As a p1'OfeSSOl' oflaw within the Elder Law LLM Program, Flowers teaches
Ethics in an Elder Law Practice, Evidence, Criminal Procedure,
and Professional Responsibility. She is a member ofthe NAELA
News Editorial Board, the NAELA Board ofDirectors, and the
NAELA Professionalism and Ethics Committee.
For a complete history of the NAELA Aspirational Standards of
Professionalism for the Practice ofElder Law, see 2 NAELA Journal 1

(2006).
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ly written for litigators and do not really focus on the kind
of holistic practice that is Elder Law." Zimring sees the
difference between the Model Rules and the Aspirational
Standards like the difference between "an atlas and a map."
Nowhere is this difference more evident than in the way
the Aspirational Standards point out the need to identify
the client.
The identification of the client is a unique ethical issue
in Elder Law and the essential first step in representation.
Zimring explains the real value of intentionally identifying
the client as an act that forces the attorney to slow down the
action in emotional first meetings. "W'hen a client comes
into the office, they may be in a crisis that is felt by the entire
family, including the person who may have accompanied
the client there. Taking deliberate time to identify the client
with all those present allows the attorney to step out of the
emergency and regain objectivity that the client needs. By
taking a breath and allowing everyone else to take a breath,
I am able-to bring some sense of order to the chaos, which is
the true value that Elder Law attorneys bring to the table. By
setting the ground rules, I focus myself and evetyone else on
the client."
The Aspirational Standards act as "guideposts that point
in the right direction," says Zimring.

1. The Elder Law attorney gathers information
necessary to determine whom the client is,z
111e identification of the client is a fact-specific inquiry.
When a client arrives, it is not always initially clear whom
the attorney will be representing. Therefore, the attorney
must gather information from a variety of sources. The
commentary to Aspirational Standard A-I suggests the attorney consider information from the initial call for the appointment, intake forms,3 and referral sources. Although an
attorney might presume who the client is from the intake
forms and contacts, after further conversation, it may become clear that the attorney will be representing someone
else or have multiple clients. The attorney should consider,
for example, who called for the appointment; who came
to the meeting; who is paying the bill; whose interests are
being protected; and who is signing the documents.
2. The Elder Law attorney identifies the client at
the earliest possible stage. 4
The Aspirational Standards suggest that the timing of
this decision is crucial. The attorney must "understand and
identifY whose interests are being addressed in the legal
planning and legal representation process, and to whom
the attorney has professional duties of competence, diligence, loyalty, and confidentiality."5 By identifying the client as soon as possible, the attorney can protect the client
and his or her confidential information sooner.
3. The Elder Law attorney communicates the
identity of the client to all people involved. 6
Not only identification but also communication is critical. The Aspirational Standards remind the attorney that it
is not enough that he or she clearly knows whom he or she
2

NAELA Aspirational Standards ofProfessionalism for the Practice of
Elder Law, Standard A-I. http;/lwww.naela.org/App_Themes/

4

PubliclPDF/Media/AspirationalStandards.pdf.
Gathers all information and tal(es all steps necessary to identifY
who the client is at the earliest possible stage and communicates
that information to the persons immediately involved.
The creation ofintake forms and other documents to identifY the
client is the subject of a workshop at the 2015 NAELA Summit.
Roberta K. Flowers, Whos on First: Strategies to !dentifY and Docttment Who the Client Is (Jan. 30, 2015).
NAELA Aspirational Standards, supra note 2, Standard A-2.

5
6

!d.

3

Id.

represents. It is imperative that everyone involved in the
representation understands as well. The only way to ensure
that everyone is on the same page is to convey that information as soon as possible.

4. The Elder Law attorney attempts to meet in
private with the client at the earliest possible
time/
It is imperative that the attorney knows the client's objectives and desires. The Aspirational Standards remind the
attorney that the best way to ensure understanding and to
judge the client's capacity is to meet with the client privately. If a private meeting is not in the client's best interest, the
attorney must "take other steps to ensure that the client's
wishes are identified and respected."8
5. The Elder Law attorney utilizes an
engagement agreement, letter, or other
writing(s) that identifies the clienU
Finally, the Aspirational Standards encourage that the
identification of the client be in writing. The importance of
a clear writing cannot be overemphasized. The Aspirational
Standards remind the attorney that communicating the
significant message of who is the client in multiple ways is
an effective way to ensure that everyone understands who is
the client and who is not. •

7

NAELA Aspirational Standards, supra note 2, Standard A-2
Meets with the identified prospective or actual client in private at
the earliest possible stage so that the client's capaciry and voice can
be engaged unencumbered. If the attorney determines that it is
clearly not in the best interest of the client for the attorney to meet
privately with the client, the attorney ta](es other steps to ensure
that the client's wishes are identified and respected.

8

!d.

9

NAELA Aspirational Standards, supra note 2, Standard A-S.
The Elder Law attorney utilizes an engagement agreement, letter,
or other writing(s) that:
• identifies the client(s);
• describes the scope and objectives of representation;
• discloses any relevant foreseeable conflicts among the clients;
• explains the lawyer's obligation of confidentiality and confirms
that the lawyer will share information and confidences among
the joint clients;
• sets out the fee arrangement (hourly, flat fee, or contingent); and
• explains when and how the client-attorney relationship may end.

Ethical Consid~rations for the Elder law Attorney
Under the Rules of Professional Conduct
.
By Nancy Burner
Ethically speaking, it is
a challenge to practice elder
law, where the clientele often suffers from diminished
capacity at some POint in the
repl'esentatioIL While the··'
client may have full capacity
at the first representation, '
over time the client's capac- .'
ity is likely to change. Even
so, it is not uncommon for .
an elderly client to come to
the initial consultation with ". < '';ii' ·.·,i· . '...... ;,,':.:
one or more family members. To further t~rnp1i~~te 'the
siruation, the client frequently depends uponri:faID~ .'
ily member to gather and deliver inforination to the
attorney's office. As a result, there
be additional
interaction between the attorney's of.fice and the nonclient family member.'
..
..

may

It is axiomatic that an elder law attorney should be
familiar with the ethical standards'in the legal profession. Recognizing who the client:is is critical where .'
the line between client and non-client is often blurred.
Preserving the attorneyI clientprlvilege and protect':'
ing confidentiality require careful thought when there
are multiple individuals involvedm a client's CB:se.
The first question is "Whom do you represent?" Once
you establish who your client is, the New York Rules
of Professional Conduct1 (hereinafter Jlthe Rules") will
"provide a framework for the ethical practice of law. "2

A.

Informed Consent

Many of the Rules require a lawyer to obtain informed consent from the client.
JlInformed consent" denotes the
agreement by a person to a proposed
course of conduct after the lawyer has
comnllmlcated information adequate
for the person to make an informed
decision/ and after the lawyer has
adequately explained to the person the
material risks of the proposed course
of conduct and reasonably available
alternatives. s
While a lawyer may adequately explain the legal
and practical solutions, the client may not fully l.1nderstand the lawyer's explanation or may nothave the
desire to understand, preferring to shift the responsibility to a non-client family member. It is imperative that

the attorney establish a relationship with the client in
the first instance.
Nevertheless, over time the client may suHer from
diminished capacity and there is likely to come a time
when the lawyer is asked to reveal confidential information to the client's agent or to another family member. If the client is unable to give informed consent,
the ethical consideration for the lawyer is to determine
what constitUtes confidential information and to whom
that information may be given. The Rwes will assist the
lawyer :in solving this ethical co;rmndrum.
There are essentially two broad areas where
infomied consent plays an important role in the elder
law attorney/client relationship. The first is in the area
of Confidentiality of Information under Rule 1.6. The .
second is with respect to Conflict of Interest with current and former clients which is addressed under.Rwes
1.7,1.8 and 1.9.

"It is axiomatic that an elder law
attorney should be familiar with the
ethical standards in the Jegal profession.
Recognizing who the client is is critical
where the line between client and nonclient is often blurred.
II.

B.

Confidentiality of Information

Confidentiality is the hallmark of the attorney I elieIi.t relationship. This duty to keep the client's confidence js sacrosanct. Rwe 1.6 states that a lawyer shall
not knowingly reveal confidential i-nformatiott4 or use
such information to the disadvantage of the client or
for the advantage of a third person. If the client cannot
give informed consent/look at Rwe 1.6(a)(2). The disclosure o£ confidential information without informed
consent is permitted if it will advance the best interests
of the client and is reasonable5 under the circumstances
or customary in thepro£essional community. The attorney may also reveal or use confidential information
if the-" attorney reasonably believes it is necessary to
prevent reasonably certain death or substantial bodily

ha:rm. 6
Consider the following scenario:
You have Represented Mrs. A for several years and
have. prepared her estate planning documents, She has

two children, Bill and Mary. Originally, Mrs. A shared
with you a deep d.istrust for her daughter Mary. She
ssid:that-Mru:y;oweddi.er a large·sum.oLm6ney,·buJ;
her'SOJ.1Wlls;n(;)t,a.wa::r:e; of:the"lban:: She'exped's:lv:t'my to
repayhet Sb'ec.ilskrad'you:to dra'itdocumen:tstoenslU'e
that Mary would never be in a position to make health
care decisions or control ber money. Bill is named as
Mrs. Pis agent on both documents. In the letter of engagement, !v1rs. A gave you.the authority to speak with
Bill in his capacity as her agent at any time. Several
years later, Mrs. A. is sUffering from dementia and her
son Bill contacts you. He advises that Mary has moved'
in with Mrs. A and he suspects that Mary is stealing
money and uSing Mrs. As credit cards. Bill claims1:hat
Mrs. A's dementia is advanced and Nfrs. A is unaware
that Mary is financially explojting Mrs. A. .....
The Erst issue to consider is whether you can speal<
to Eill. Clearly, the engagement letter allows you to do
so~ However, ascertain the client's ability to participate
first; don't take Bill's statements as fact. The rules require you to seek your client's informed consent before
yotii'eleEfseconfidential Wormatiorr. rfY0U:.crlIlnot get
the .climtt's'informeci,consent then you.ffillstdete.rmme
1£ fheri!lveIation' ofcJ;Jnfidential·jnfonnati011··ls;in:the:cili...
ent's best interests and is reasonable under the circumstances or customary in the professional community.
In the alternative, if you reasonably believe it is necessary to prevent reason~bly certain death or substantial
bocilly hann, then you may reveal that infonrtation.
However, these ateconclusions,that tbeJawyen;must
n:iadi on flls:.oi:her. 'Own, not \Jasedupou·as!3erti,ons
.ms:de·by the 'agent alone: It:w0ul.dbe pmder.rt for the
lawy:er to meet with.hl1e·dient firsHilo'rderto 'Perform
'arlindependent assesSJilent.
When you meet with the client, discuss the inforrna tion given to you by the client's agent. Ascertain the .
client's ability to give informed cottsentto reveal confidential infonnation. If the client cannot give informed
consent, then you must consider 'jf the disclosure of
confidential information is in the client's best :interests
and reasonable under the drcumstances 7 or necessary
to "prevent reasonably certain death or substantial
harm. flB

denrl¥1 il.thedient:doesnCit·have.the. cElpadty·to
ghre.JnfQIme.d.cbllsen tJ b lrt.flctio.n'is re.quiiiedby·the
cIienf{;s.:agent·under'power. of'.attomeYj asJong 'as' the·
(jlie.ru:expreBses.no:dbjectiol1.to·fheiagent(8~action and: .
iihsenf::ariy·informlltionJo·thtrcq:nfrary.;::y.ou.'may:assist
the agentf0:prqt~c.tt.he·cl1enJ:!s·JnteIes ts~JtIowe\ie.t~jf
the client disagrees, then there is a conflict o£ mterest
and you need to reconsider your ethical obligation to
the client.
C.

Conflict of interest

Snppo£e some additional facts to tbe above SCenario. Mrs. A shows clear deficits but at the same time, she

has enough cognitive ability to express wish~s contrary
to what Bill has advIsed. Mrs. A professes her pleastu:e
with Mary. J0rs. A likes that Mary lives with her. Mrs.
A is shocked that Mary is accused or stealing. Fearful
that Mary will leave her, Mrs. A does not want Bill to
knowanythlng':t:balshe:hassaid abG).utMEuy'alld."she
dbesnofwruil:'ffilHo fake 'any action. '11te:quGstionds
whether you.<:aiTrepres~nfm 11 in. HUs· instance::as:" g~l1t

for Mrs .. A..

.

.

. The mOTe difficult problem is presented when you
meet with the client and the client expresses intentions
contrary to the agent. When the client's interests and
the inter.ests· or the agent-differ}) YOU: {;'annQ/7:r<;preserit
the agent. You;musflldvise:.the.agent·fhat youare.:un..able to take n posilibn.that..is-adv.erse to]QUtdien.E·1O

D.

Diminished Capacity .

Contrary to the above, there are situations where
the lawyer believes thatthe client is likely to sUffer
harm unless the lawyer takes some protective action. If
there is a family member or agent that can remedy the
situation, then the lawyer may speak to that person. ll If
the client is unable to protect rumself or hersell then it
. may fall upon the lawyer to take action, _ ~_. __
Now assume the facts where neither the agent nor
the other family members are acting in your client's
best. inteIests. If you choose to do nothing you may be
abandoning a duty to the client. The Rules allow the
lawyer to act in instances where the client suffers from
dimin:ished capacity. First, the lawyer mlist reasonably
believe that the client bas diminished capacity. Furthermore, !:he lawyer must reasonably believe that the
client is at risk of substantial physical, financial or other
harm unless action is taken. 12 Thus, the attorney cannot
interfere if the attorney simply disagrees with the agent
or family member. The consideration is whether or not
the client may suHer substantial harm.
Will be the
extreme exception rather than the norm.

nus

However, in situations where there is reason to
believe that no one is protecting the client and they are
likely to suffer hann, the lawyer may commence an
action to have a gt:laIdian appointed. 13 In the context
of a Guardianship matter, the Court will make findings
of fact cmd order whatever relief is appropriate for the
alleged incapacitated person. Nevertheless, even in
that instance, the lawyer may reveal information about
the client only to the "extent reasonably necessary to
protect the client's interest." 14
Thus, the Rules require the lawyer to consider what

is reasonable or customary and to exercise the lawyer's
best judgment in protecting confidentiality, even when
the client has suffered diminished capacity. As the Preamble to the Ru1es state:
The Rules of Professional Conduct are
rules of reason. They should bi-' intpr-

,.

preted with reference to the purposes
of legal representation and of the law
itself. Some of the Rules are imperatives, cast jn the terms "shall" or "shall
not." These Rules define proper condud for purposes of p.rofessionaJ discipline. Others, generally cast in the term
"may," are permissive and define areas
under the RUles in which the lawyer
has discretion to exercise professional
judgment. 1S

liThe duty we owe to our clients is a
heavy burden and as laWYf!rs we must
do our very best to protect the clients,
their confidentiality and to avoid any
and all conflicts of interests, even 'when
they themselves no longer have the
capacity to object.
1/

. The Rules are a guideline for the lawyer and they
must be applied in light of the circumstances. The duty
we owe to our clients is a heavy burden and as lawyers
we must do our very best to protect ·the clients, their
confidentiality and to avoid any and all conflicts of
interests, even when they themselves no longer have
the capacity to object;

Endnotes
1.

New York Rules of Professional Conduct Part 1200
were promulgated as Joint Rules of the Appellate
Divisions of the Supreme Court, effective April 1,2009
(hereinafter "Rule" or Rules"). These Rules supersede
the fonner Part 1200 Disciplinary Rules of the Code of
Professional Responsibility (available aL,http://www.
I1ysba.org/Content/NavigationMenu/ForAttomeys/
PrafessioIlalStandardsforAttomeys/ProfessionaLStandar.htm).
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Preamble to the New York Part 1200-Rules of Professional
Conduct.

3.

Rule 1.0 (j).

4.

Rule 1.6 (a)(3) definition: "Confidentiallnforrnation" consists of
information gained during or relating to the representation of a
client, whatever its SOUTce, that is (a) protected by the attomeyclient privilege, (b) likely to be embarrassing or delrirnental
to the client if disclosed, or (e) information that the client has
requested be kept confidential. "Confidential information" does
not ordinarily include (i) a lawyer's legal knowledge or legal
research or (ii) information that is generally known in the local
community or:in!:he trade, field or profession to which the
information relates.
.

5.

'New York Rules of Professional Conduct Rule 1.0 (q)
temlinology:."Reasonable" or "reasonably," when used iII
relation to conduct ~y a lawyer, denotes the conduct of a
reasonably prudent and competent lawyer. When used:in
the context of conflid of interest detenninatioIls, "reasonable
lawy'er" denotes a lawyer acting from the perspectIve of a
reasonablyp:~dent and competent lawyer whois'personally
disinterested:in commencing or continuing the representation.

6.

Rule 1.6 (b)(1).

7.

. Rule 1.6(a)(2).

8~

Rule 1.& (b)(l).

9.

Rule 1.7 (a): Except as provided iII paragraph (b), a lawyer shall
not represent a client if a reasonable lawyer would conclude
!:hat either: (1) the representation will involve the lawyer in
representing differing in terests.

10.

Rule·1.9D~ties to former Clients.

11.

Rule 1.14 (b).

12.

Rule 1.14 (b).

13.

Rulel.14 (b),

14.

Rule 1.14 (c).
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Preamble to the New York Rules of Professional Conduct 16].
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ESTATE, GIFT AND GSTTAXES
I.

Federal Transfer Taxes

A.

History
1.

The Economic Growth and Tax Relief Reconciliation Act of 2001 ("2001
Act") provided transfer tax l'eductions with the elimination of estate taxes in
2010.

2.

The provisions of the 2001 Act were to sunset in 2011.

3.

The Tax Relief, UnemploymentlnsuranceReauthorization, and Job Creation
Act of 2010 ("2010 Act") extended the sunset provisions of the 200 1 Act
until 2013 and retroactively reinstated the estate tax on an optional basis.

4.

The Taxpayer Relief Act of 2012 ("2012 Ace') eliminated the sunset
provisions of the 2001 Act and the 2010 Act and made permanent certain
reductions in transfer taxes.

B.

Estate Tax
1.

The estate tax exemption (tlle "applicable' exclusion amount") is now
permanently set at $5,000,000 subject to an inflation adjustment.
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2.

The inflation adjusted estate tax exemption for persons dying in 2015 is
$5,430,000.

3.

The maximum tax rate is now 40%. This is higher than the maximum 35%
that was effective in 2012, but lower than the 55% top rate that was
scheduled for 2013 upon the sunset of the 2001 Act and the 2010 Act.

4.

The portability provisions of the 2010 Act are now permanent.

5.

The portability provisions allow the estate of a decedent who is survived by
a spouse to make an election which allows the surviving spouse to use the

decedent's unused exclusion amount ("DSDB") for the surviving spouse's
transfers during lifetime or at death.,

i.

Note that the decedent's estate must file a federal estate tax return in
order to make the election.

ii.

6.

Portability does not apply to New York State {)state tax.

The 2012 Act continues the deduction for state estate taxes. There is no
reinstatement of the state death tax credit which would have occurred tmder
the sunset provisions of the 2001 Act and the 2010 Act.

i.

As a result of the eli mination of the sunset provisions, New York
State will continue to be decoupled from the federal provisions.

C.

GifiTax
1.

The gift tax and estate tax exemptions conHnue to be unified.

2.

TIle exemption is $5,000,000 indexed for inflation.

3.

For 2015, the gift tax exemption is $5,430,000.

4.

The top gift tax rate is 40%.
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5.

In addition to the exemption, rumual gifts of $10,000 to each individual,
indexed for inflation, are excluded from the gift tax. The annual exclusion
amount for 2015 is $14,000.

D.

Generation Skipping Transfer Tax CGST)

1.

The GST exemption is the same as the estate exemption of $5,000,000
subject to an inflation adjustment.

II.

2.

For 2015, the GST exemption is $5,430,000.

3.

The GST tax rate is the maximum estate tax rate which is 40%.

New Yorl<- State Transfer Taxes
A.

2014 New York State Budget

1.

The New York State budget made significant changes to New York State
transfer taxes.

B.

Estate Taxes

1.

Effective April 1,2014, the basic exclusion amount was increased from $1
million to $2,062,500.

2.

The basic exclusion amount will increase over the next foUl' years until it
reaches the same amount as the federal exclusion amount as follows:
4/1115 ~ 3/31/16

$3,125,500

4/1116 ~ 3/31/17

$4,187,500

4/1/17 12/31/18

$5,250,000

111119

same as federal

w

3.

The basic exclusion amount is phased out for estates in excess of the basic
exclusion amount and is completely eliminated for estates greater than 105%
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of the basic exclusion amount. Thus, at present, for estates greater than
$2,165,625 there is no exclusion amount.
4.

The top estate tax rate is 16%.

5.

Although New York State does not impose a gift tax, beginning 4/1/14,
taxable gifts made by a decedent during the three year period ending on the
decedent's death are added to the New York gross estate for pllTposes of
calculating the New York State estate tax.
i.

111e gift tax addback is for gifts made between 411114 and 12/31/18,

but applies only if the decedent was aNew York State resident at the
time the gifts were made. Additionally the addbaclc does not apply to
real or tangible personal property having a location outside New
York.
6.

Unlike the federal estate tax, there is no portability provision in the New
York State law.

C.

GST Tax
].

Ill.

The 2014 budget repealed the GST Tax.

Estate Tax Planning

A.

Potential Changes in the Law
1.

The 2012 Act does not sunset. POl' the first time in years there is some
permanence in plarming.

2.

But is any tax law really permanent? President Obama's 2015 proposed
budget includes the following changes:
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i.

Reducing the estate and OST exemption amounts to $3,500,000 from
the ourrent amount of $5,430,000.

Ii.

Reducing the gift tax exemption to $1,000,000 from the current
amount of $5,430,000;

iii.

Increasing the estate and gift tax rates to 45% from the current rate of
40%.

Iv.

Eliminating the inflation adjustments for the estate, gift and OST
exemptions.

B.

Consider Credit Sheltel' Planning

1.

The Federal portability provisions do not eliminate the need to consider
traditional credit shelter planning.
i.

A credit shelter trust may be more advantageous than portability.

ii.

Future appreciation of assets plaoed in a oredit shelter trust is not
included in the surviving spouse's taxable estate.

iii.

A credit shelter trust allows the decedent to oontrol the ultimate
disposition of property and may provide pl'Otection against claims of
creditors.

IV.

The Federal portability provisions do not apply to the generation
skipping transfer tax.

v.

TIle portability provisions are not applicable to New York State estate
taxes.
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2.

Credit Shelter planning Options

i.

Pecuniary or factional formulas to nmd a credit shelter trust with the
maximum amount that can pass free of all federal and state estate taxes.

ii.

Disclaimer funded trusts.

ili.

Q-Tip trusts.

iv.

Clayton Q- Tip trusts (a trust that provides for the spouse to receive the
income for life from the portion of the trust that the executor elects to treat
as qualified tetminable interest property, but the portion over which the QTip election is 110t exercised passes to others as of the decedent's death).
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New York sta.te
Department of
Taxation and Finance
Taxpayer Guidance Division

Technical Memorandum
TSB~M~14(6)M

Estate Tax
August 25,2014

New York State Estate Tax Reformed
This TSB~M provides a summary of amendments to the New
York State estate tax effective April 1, 2014.
Chapter 59 of the Laws of2014 (Part X) made significant amendments to the New York
State estate tax effective for estates of individuals with dates of death on or after April 1) 2014.
Prior to these amendments, the New York State estate tax was generally conformed with the
Internal Revenue Code (IRC) of 1986 with all amendments enacted on or before July 22, 1998, and
was ba.'led on the maximum amount allowed on the federal estate tax retU111 as a credit for state
death taxes.
As amended by Chapter 59, the New York State estate tax generally conforms with the IRC
of 1986 with all amendments enacted on or before January 1,2014, unless specifically provided
otherwise in the law. Chapter 59 also amends the defmitions of New York gross estate and
New York taxable estate for both resident and nonresident estates; increases the filing threshold
effective April 1, 2014 (with gradual increases each year after); provides an applicable credit for
certain estates; and conforms provisions related to alternate valuation, qualified domestic tru6i, and
qualified terminable interest property elections to the new tax law.
New York taxable estate ~ resident
The New York taxable estate for the estate of an individual who was a New York State
resident at the time of his or her death is the New York gross estate minus the deductions allowable
for determining the federal taxable estate, except to the extent that any such deductions relate to real
or tangible personal property located outside of New York State.
The new law does not conform to the federal law in that it t;joes not provide for portabl1ity of
the' deceased spousal unused exclusion.
The New York gross estate of a deceased resident means his or her federal gross estate
(whether or not a retum is required):
• reduced by any real or tangible property located outside of New York State,
• increased by th<2 amount related to limited powers of appointment created prior to
September 1,1930, and
• increased by the amount of any gift that would be taxable undel' IRC section 2503 made
during the three~year period ending on the individual's date of death that was not otherwise
included in the federal gross estate of the individual. However, gifts are not 'added to the
gross estate if they consisted of rea! or tangible personal property having a location outside
New York State, or iftbe gift was made:
when the individual was a nonresident of New York State;
o before April 1, 2014; or
o on or after January 1,2019,
o

W A Harriman Campus, Albany NY 12227

•....

\

'

www,tax.ny.gov

TSB-M-14(6)M
Estate Tax
August 25,2014
New York taxable estate - nonresident

The New York taxable estate for the estate of an individual who was a nonresident at the
time of his or her death will be computed in the same manner as the New York taxable estate for the
estate of a resident, except that it does not include:
• the value of any intangible personal property otherwise includible in the deceased
indi vidual' s New York gross estate, and
• the amount of any gift otherwise inclusHble in the New York gross estate of a resident,
unless the gift was made while the nonresident individual was a resident of New York
State and it consisted ofreal or tangible personal property having a location in New York
State or intangible personal property employed in a business, trade, or profession carried
on in this state.
The New York taxable estate of a nonresident also excludes any works of art that are loaned
to (or en route to or from) a public gallery or museum in New York State solely for exhibition
purposes at the time ofthe individual's death, provided no part of the net earnings for the public
gallery or museum inure to the benefit of any private stockholder or individual. However, for
purposes of determining whether a nonresident estate meets the filing threshold only, a work of art
that meets the conditions above would still be considered located in New York State and included in
the federal gross estate. (See Filing requirements - dates of death on or after Aprill, 2014 on
page 3.)
Computation of tax

The estate tax will be computed based on the New York taxable estate ofa resident or
nonresident (as described above) using the following tax table:
[fthe New York taxable estate is:
Not over $500,000
Over $ 500,000 but not over $ 1,000,000
Over $ 1,000,000 but not over $ .1 ,500,000
OVer $ 1,500,000 but not over $ 2,100,000
Over $ 2,100,000 but not over $ 2,600,000
Over $ 2,600,000' but not over $ 3,100,000
Over $ 3,100,000 but not over $ 3,600,000
Over $ 3,600,000 but not over $ 4,100,000
Over $ 4,100,000 but not over $ 5,100,000
Over $ 5,100,000 but not over $ 6,100,000
Over $ 6,100,000 but 110t over $ 7,100,000
Over $ 7,100,000 but110t over $ 8,100,000
Over $ 8,100,000 but not over $ 9,100,000
Over $ 9, 100,000 but not over $10,100,000
OVer $10, I 00,000

The tax is:
3.06% oftaxable estate
$ 15,300 plus 5.0% of excess over $ 500,000
$ 40,300 plus 5.5% of excess oyer $ 1,000,000
$ 67,800 plus 6.5% of excess oyer $ 1,500,000
$106,800 plus 8.0% of excess over $ 2,100,000
$146,800 plus 8.8% of excess over $ 2,600,000
$190,800 plus 9.6% of excess over $ 3,100,000
$238,800 plus 10.4% of excess over $ 3,600,000
$290,800 plus 11.2% of excess over $ 4,100,000
$402,800 plus] 2.0% of excess over $ 5,100,000
$522,800 plus 12.8% of excess over $ 6,100,000
$650,800 plus 13 .6% of excess over $ 7,100,000
$786,800 plus 14.4% of excess over $ 8,100,000
$930,800 plus 15.2% of excess over $ 9,100,000
$1,082,800 plus 16.0% of excess over $10,100,000
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Basic exclusion amount
The basic exclusion amount is used to determine the estate's filing threshold and also to
detennine the amount of the applicable credit (if any). The basic exclusion amount is increased
from $1 million to $2,062,500 for dates of death on and after Aprill, 2014, and will be further
increased as follows:
For dates of death on or after:

The basic exclusion amolU1t is:

April 1, 2015 and before Aprill, 2016
April 1, 2016 and before April 1, 2017
Aprill, 2017 and before January 1,2019

$3,125,000.00
$4,187,500.00
$5,250,000.00

For the estate of an individual dying on or after January 1,2019, the basic exclusion amount
will be equal to the federal basic exclusion amount and will be indexed annually in the same manner
as the federal exclusion amount.
Filing requirements - dates of death on or after April 1,2014

The estate of an individual who was a New York resident must file a New York State estate
tax return if the federal gross estate, increased by the amount of any gifts includible in his or her
New York gross estate, exceeds the basic exclusion amount applicable to the date of death. The
estate of an individual who was a New York nonresident must file a New York State estate tax
return ifthe federal gross estate, increased by the amount of any gifts includibl y in the New York
gross estate, exceeds the basic exclusion amount applicable to the date of death, and the estate
included any real or tangible property located in New York State.
Applicable credit amount

An applicable credit is allowed against the estate tax when a New York taxable estate
(including gifts) is not greater than 105% of the basic exclusion amount. The amount of the credit
oannot exceed the tax imposed.
Ifthe New York taxable estate is less. than or equal to the basic exclusion amount, the
applicable credit an10lmt wIll be the amount of tax that is computed on the taxable estate.
The applicable credit is phased out as the New Y9rk taxable estate approaches '105% of the
basic exclusion amount. If the New York taxable estate is greater than the basic exclusion amount
but not greater than 105% of the basic exclusion amount, then the applicable credit is equal to the
estate tax that would be due on an amount computed by multiplying the basic exclusion amount by
one minus a fraotion. The numerator of the fraction equals the New York taxable estate minus the
basic exclusion amount, and the denominator equals five percent of the basic exclusion amount.
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Examples

The following examples apply to the estates of individuals with dates of death from
April 1,2014, to March 31, 2015. The basio exclusion for that period is $2,062,500. For that period,
the applicable credit applies to estates with taxable amounts of$2,165,625 ($2,062,500 x 105%) or
less.

Example 1: The taxable estate o/Individual A is $1,525,12.0. Because the taxable estate is
less than or equal to the basic exclusion amount, the applicable credit is equal to the amount
of tax.
Taxable estate
Tax computed
Applicable credit
Estate tax due

$1,525,12.0

69 433
j

69,433

$

.0

Example 2.' The taxable estate ofIndividual B is $21 iO.o, DOD. The applicable credit app/fes
because the taxable estate exceeds the basic exclusion amount by an amount that is less than
or equal to 5% of the bastc exclusion amount. Under the formula described above, the
numerator of the fraction is $37,5.0.0 ($2).oO j.o.oO- $2 j062 j500)j and the denominator is
$1.03,125 (.05 x $2,.062,5.0.0).
The applicable credit is $57,492 ($2,.062,5.0.0 x (1 - 37,5.0.011.03,125) = 2,.062,5.0.0 x .6364 =
1,312 j575. The applicable credit equals tax on $1 j312,575, or $57 492.
1

Accordingly, the estate tax due is computed as follows.'
Taxable estate
Tax computed
Applicable credit
Estate tax due

$ 2).00,00.0
106,800
57,492

$

49,308

Alternate valuation

The value of the New York State gross estate is detennined at the time of the individual's
death, and is the same as the federal gross estate amount. However, if the estate elected alternate
valuation under IRe section 2032 on the federal estate tax return, the New York gross estate will be
valued as of the applicable federal valuation date.
If a federal estate tax return is not required to be filed, but the alternate valuation could have
been elected, the estate may elect to use the alternate valuation for determining the value ofthe
New York gross estate, However, this election will not be allowed unless it decreases the value of
the New York gross estate and the amount of tax imposed reduced by any credits allowed. The
election must be made no later than the due date of the return (including extensions) or at any time
thereafter as may be allowed by the commissioner. Once the election is made, it is irrevocable.

'.
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Qualified Terminable Interest Property ejection

If the qualified tenninable interest property election was made for purposes of the' federal
estate tax return under the IRe, the election must also be made by the executor on the New York
return. If, however, no federal return was required to be filed, the executor may still malce the
election for New York State purposes on a pro forma federal return. attached to the New York
return. Once the election is made, it is irrevocable.
Federal Elections

Elections made or waived on a federal estate tax: return will be binding on a New York estate
tax return. If a federal estate tax return is required to be filed and the right to any federal estate tax
deductionis waived on the federal return, it is also waived for New York estate tax purposes. A
federal estate tax return is considered "required to be filed" when a deceased individual's gross
estate exceeds the federal filing threshold, and also when the federal return is the only means for
olaiming certain tax. treatment (e. g., such as claiming portability of a deceased spouse's unified
credit for federal purposes). (See TSB-M-l1 (9)M, Supplementallnformatton on New York State
Estate Tax Filtng Requirements Related to the Federal 2010 Tax ReliefAct.)
In addition, an executor or administrator has the choice of claiming administration expenses
and casualty losses as deductions on either the estate tax return or the fiduciary income tax return,
but not on both. In this situation, if a federal deduction for administration expenses or a casualty
loss is claimed on the federal fiduciary income tax return for the estate, the deduction cannot be
made on the New York estate tax return. This applies regardless of whether a federal estate tax
return was required to be filed.
Effect on the New York State estate tax forms

The Tax Department will issue a revised version of Form ET-706, New York State Estate
Tax Return, to be used for dates of death on or after Aprill, 2014, and before Aprill, 2015. For
dates of death in 2014 prior to April 1, estates should file Form ET-706, New York State Estate Tax
Return - For estates of individuals with dates of death on or after January 1, 2014 and before
April 1, 2014. In either case, the estate tax return is due nine months from the date of death. These
forms will be available on the Tax Department's Web site.

NOTE: A TSB-M is an informational statement of existing department policies or of
changes to the law, regulations, or department policies. It is accurate on the date
issued. Subsequent changes in the law or regulations, judicial decisions, Tax
Appeals Tribunal decisions, or changes in department polioies could affect the
validity of the information presented in a TSB-M.
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Top Ten Myths of Elder Law
& Estate Planning

Medicaid Planning

1. A revocable trust avoids estate taxes.

M

any people believe their long-term health care costs will be paid for by
Medicare. Others believe their private health insurance will cover
such costs. Generally, neither is the case. Neither lY1edicare nor private
health insurance benefits cover long-term health care needs.

2. A joint account is not a countable asset for Medicaid purposes.
3. A power of attorney can make health care decisions.

So how does the average senior meet the looming costs oflong-termhealth
care without exhausting all assets? Many families engage in Medicaid planning for the purpose of qualifying an individual for Medicaid benefits.

4. An IRS tax-free gift does not count as a gift for Medicaid purposes.
5.

A Will governs all assets, even accounts with joint titleholders or
beneficiaries.

Medicaid is a joint state and federal pro'gram that covers long-term health
care needs for the elderly and disabled. Medicaid is a government entitlement program and as such, an individual must qualify both medically and
financially for benefits. In order to qualify financially for Medicaid benefits,
an individual may transfer assets in order to reduce his or her accounts to the
level permitted by Medicaid.

6. You can't own a home and be eligible for Medicaid benefits.
7.

Life inmrance is not part of your taxable estate.

8. An IRA is a countable resource for Medicaid purposes.
9.

Many people have the misconception that they must wait five (5) years
before they are eligible for Medicaid benefits. This is simply not the case.
Medicaid has the right to know your financial history for the past five years,
which is known as the "look back" period. But a senior may be eligible
immediately for Meqicaid benefits or may have to wait for a specific period
of time - anywhere from one month to five years.- depending on the fancily
situation and the amount of assets transferreq..

A young person does not need Advance Directives.

10. A disabled person cannot inherit money without losing government
benefits.
Find out why all oj the above are incorrect and get all the right answers
inside this Guidebook.

There are different rules for transferring assets'based upon f~q;nily composition and the type of care required. Spouses have special rules 'that allow for
exempt transfers of assets. There are also more lenient rules when applying
for Medicaid home care benefits as opposed to nursing home benefits.
Special rules govern the protection of the family home as well. Your situation
must be fully explored with your Elder Law attorney.

6

~)

GENSER DUBOW GENSER

& CONA LLP

7

Medicaid Nursing Home Benefits

Medicaid Home Care Benefits

M

any people believe that they are not eligible for Medicaid benefits
because they did not give away their assets five years ago. This is a
common misconception of the law.

E

The Medicaid laws impose a "penalty period" upon individuals who have
transferred assets to someone (other than a spouse or other exempt person)
within five years of the date of application for Medicaid nursing home benefits. This penalty period is a period of time during which that individual is
not eligible for Medicaid benefits. The penalty period is based upon the value
of the assets given aw-ay divided by the average cost of nurSing home care in
that individual's county. The penalty period can be anywhere from one
month to five years. If an application is prematurely submitted, the penalty
period can be even greater than five years.

TRUE or FALSE: You can give away all your assets today and be eligible next
month for Medicaid Home Care benefits.

veryone is familiar with the five-year look back period when applyinofor Medicaid benefits. Most people believe they are not eligible for 0
Medicaid benefits because they did not give away their assets five years ago.

The answer is TRUE.
This is one of the significant differences between the laws governing
Medicaid Home Care benefits and the laws governing Medicaid institutional
(nursing home) benefits.
Believe it or not, you can divest yourself of all assets and be eligible the following month for Medicaid Home Care benefits.

Experienced Elder Law attorneys use a specific formula to calculate penalty
periods. The calculation determines how much money an individual can
give to his or her family members and how much must be spent down on the
cost of care during the period of ineligibility.

As with all applications for Medicaid benefits, you must be both medically
and financially eligible. Financially; your assets may not exceed the current
year's resource allowance. You may also own your home and remain eligible
for Home Care benefits. With proper planning, you can protect your home
from any future Mediaaid liens.

With early planning, a family can preserve more assets and ,'\lill have many
planning options available. How-ever, even ,'\lith "crisis planning," there still
may be opportunities available to preserve assets.

You may also keep your monthly income up to a maximum income
allowance prescribed by the State. If you have income in excess of the allowabIe amount, you must spend down your excess income on the 'cost of your
care. Your excess income >viII be used to pay for your care first.' Once that
money has been expended each month, Medicaid will pay for all of your care
needs, including prescription drugs, medical equipment and home health
aide costs, for the rest of the month. Alternatively, you may place your excess
income into a Pooled Trust (see Pooled Income-Only Trusts section in this
Guidebook).

The applicant may also take steps to protect the family home from a
Medicaid lien in the future. There are several options available for protecting
the home, including transferring the home with a life estate or transferring
the home to a trust.
There are different rules for transferring assets based upon family composition and the type of care reqUired. Spouses have special rules that allow for
exempt transfers of assets. In addition, the laws governing Medicaid Home
Care benefits are different from the laws governing Medicaid nursing home
benefits.

These rules apply only to applications for Medicaid Home Care benefits. If
you require nursing home benefits in the future, you may be ineligible for a
certain period of time. However, with proper planning, you may reduce or
eliminate any period of ineligibility.

You should always consult with an Elder Law attorney before engaging in
any Medicaid planning.

As you can see, the laws are quite complex. You should always consult with
an Elder Law attorney before engaging in any Medicaid planning.
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Married Couples and Medicaid

Spousal Refusal

1\ Karried couples are afforded great leniency under New York's Medicaid

U

nder New York laWr spouses have a legal duty to support each other.
Until the Medicare CatastrophiC Coverage Act of 1988 ("MCCA was
adopted, many well (Le., healthy) "community" spouses became impoverished as a result of the astronomical costs of long-term care for their ill
spouse. The MCCA legislated that the ill spouse can freely transfer his or her
assets to the community spouse and be eligible for Medicaid benefits immediately. If after making those transfers, the community spouse has assets
above the resource allowance pre5cribed by the State, the community spouse
can sign"spousal refu5alu whereby the well spouse refuses financial responsibility for the other, leaving Medicaid to pay for the care. In this way; community spouses need not become penniless paying for an ailing partner's
care and do not have to divorce their spouse to avoid impoverishment.

1V llaws. A couple can transfer any amount of money or property from

one spouse to the other without incurring a Medicaid penalty. For example,
if a husband falls ill, the couple can transfer all assets to the wife's name and
the husband will be eligible for Medicaid benefits immediately. There is no
penalty or waiting period. This applies for both Medicaid nursing home ben~fits and home care benefits.
Under New York's Medicaid laws, spouses are protected by a special exemption that allows them to transfer money from one spouse to the other without
incurring any penalty or waiting period whatsoever. Many people confuse
the Medicaid ulook back" period with the Medicaid penalty period. The
"look back" means that an individual or married couple must provide documentation to the Medicaid agency regarding their finances for the past five
years. While a married couple must provide this information to the
Medicaid agency in order to be eligible for benefits, there will be no "penalty
period" or period of ineligibility for the spousal applicant.

U

)

To secure Medicaid eligibility; married couples transfer assets from the
Medicaid applicant spouse to the community spouse. There are no restrictions or penalty periods imposed on transfers of assets between spouses_ For
example, a Medicaid applicant with $150,000 in assets may transfer the
whole amount to his spouse on day 1 and be eligible for Medicaid benefits on
day 2.

The spouse who is not the applicant for Medicaid benefits (the "community
spouse") is entitled to keep an income allowance each month. If the husband
is the applicant and the wife's income is less than the allowance, when her
husband enters the nursing home, she is entitled to keep a portion of her husband's monthly income to bring her up to a total permitted monthly income
allowance. Further, she is entitled to keep assets up to a resource limit prescribed by the State_ If, after transferring all of the married couple's assets to
her name, the wife in our example has more than the permissible amount in
assets, she can sign a "spousal refusal". This is simply a statement by the
community spouse that he or she is not making assets available for the other
spouse's care. Based upon that statement, the wife in our example can keep
more than the resource allowance and her husband will still receive
Medicaid benefits. The catch is that the Medicaid agency then has the right
- to initiate a lawsuit against the wife for monies expended on her husband's
behalf (see Spousal Refusal section in this Guidebook).

The catch is that the loa;al Departments of Social Services retain the right to
sue the community spouse for the cost of the care paid for by Medicaid.
Because local Departments have different approaches to spouses who execu~e a spousal refusal, varying from aggressive pursuit of recovery of benefits including commencement of legal action to sporadic or non-;e:>..istent
recovery efforts, you must consult with an Elder Law attorney regarding
your options and risks. When faced with the prospect of impoverishment
and essential long-term care, many community spouses choose spousal
refusafwith the understanding that at some point, the local Department may
seek r~bursement for monies expended under the Medicaid program on
behalf of their spouse_ Because Medicaid is only permitted to seek reimbursement at the Medicaid rate (versus the private pay rate), it is less expensive for your spouse to continue to receive long-term health care via .
Medicaid rather than for you to payout of pocket for such care, even if such a
lawsuit is pursued.

These laws apply to married couples only. You should always consult with
an Elder Law attorney before engaging in any Medicaid planning.

There are several tools available for dealing with spousal refusal lawsuits,
which may enable the well spouse to negotiate the Medicaid lien. It is important to seek representation by an Elder Law finn that handles litigation and
specifically spousal refusal litigation if recovery is sought.
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Medicaid Exempt Transfers

Deficit Reduction Act of 2005:
Impact on Medicaid Benefits

any people believe that when you engage in Medicaid planning, you
must transfer all of your assets and wait five years to be eligible for
Medicaid benefits. Often times, this is not the case. There are some transfers
that are exempt and therefore do not create any type of penalty period what-

n February S, 2006, President George W. Bush signed into law the Deficit
Reduction Act of2005 (UDRA") which severely restricts Medicaid eligibility for the elderly and disabled by drastically changing the Medicaid asset
transfer laws. The new law, aimed at reducing Medicaid fraud, will severely
impact the most vulnerable of our population.

O

M

soever.
Spousal Transfers
All transfers between spouses are exempt. This means that if one spouse
becomes ill, he or she can transfer all assets to the well spouse and be eligible for Medicaid benefits immediately. This includes the ill spouse's interest in the family home.

There are four major changes wrought by the DRA: 1) increased look-back
period; 2) new commencement date for penalty periods; 3) changes to the
homestead exemption; and 4) changes to the treatment of annuities.

Disabled Child Transfers
All transfers to a disabled child are exempt. If you have a child who is disabled, you may transfer assets and/or real property to that child without
incurring a Medicaid penalty period. The assets may be transferred to the
disabled child outright or into a Supplemental Needs Trust. A trust is usually the preferred method as you must be careful not to disrupt the disabled child's benefits if he/she is on Medicaid.

The DRA increases the look-back period from 3 years to 5 years. The
increased look-back period will be phased in over time in such a way that
February 8, 2006 will always be captured. As such, documentation requirements will remain at 3 years until February 8, 2009. Thereafter, applicants
will be required to produce 3 years plus one month of financial documentation for each month post-February 8,2009 they are applying. On February 8,
2011, the full 5 year look-back will be reached. All Medicaid applications
filed on or after February 8, 2011 will contain the fullS year review.

The Look Back Period

Exempt Homestead Transfers
There are also special rules for transferring the homestead. An exempt
transfer of the homestead can be made to certain qualified individuals,
such as:

+
•
•

+
- +

The increased look-back period means that individuals and families must
plan 5 years before a health care crisis. Short of a crystal ball, no one knows
w!)en he or she may suffer a debilitating illness such that long~term care is
needed. Early planning, while individuals are relatively young and healthy,
is now even more imperative. The trick, of course, is balancing the desire to
protect and preserve assets versus giving up control of those assets.

Spouse;
Minor Child;
Disabled or blind child (of any age);
Caretaker Child defined as a child who has resided with his/her parent
in .the homestead for at least two years prior to the parent's admission
to a nursing home;
Sibling of the Medicaid applicant who has resided in the home for at
least one year prior to institutionalization and who has an equity
interest in the home.

It is inlportant to note that the new look-back period is the same whether
assets are transferred into trust or are transferred outright to family members. In the past, families sometimes steered clear of transferring assets into
an irrevocable trust if the value of said assets would ultimately increase the
penalty period from 3 years to 5. Now, the look-back period is the same 5
years across the board, thus making trusts far more attractive for asset protection and tax planning purposes ,"lith little or no doV\'Uside.
The Penalty Period
The DRA postpones the commencement date for a penalty period based on
gifts and asset transfers. Under the new law, the penalty period will not commence until the applicant is both reSiding in the nursing home and below the
resource limit.
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Deficit Reduction Act of 2005:
Impact on Medicaid Benefits (continued)

Deficit Reduction Act of 2005:
Impact on Medicaid Benefits (continued)

An example will help illustrate how the penalty period is calculated. Mrs.
Smith has liquid assets totaling $160,000. (She does not own any real property.) Mrs. Smith's children want to purchase a home and need help with the
down payment. So lvIrs. Smith gives $100,000 to her children on June 15,
2006 for the down-payment. Mrs. Smith maintains the balance of $60,000 in
her bank account. All is well until one year later, in June 2007, when Mrs.
Smith suffers a stroke and goes into a nursing home. For purposes of our
example, assume the "regional rate" (the average cost of nursing home care)
is $10,000 per month.

This provision of the DRA seeks to force seniors and the disabled to either
sell their homes or tap into the equity in their homes to pay for the cost of
t~eir care. T!le DRA specifically notes that seniors may take home equity
lines of credIt or take out reverse mortgages to reduce their equity.
This change in the law makes it even more important than ever for seniors
and their families to engage in planning to protect the home. Transfer of title
to the home should be considered, in some cases to a trust and in some cases
with a retained life estate. As each situation is different, a comprehensive
review of all Elder Law issues must be undertaken in order to determine the
best way to transfer title to the family home.

Mrs. Smith spends downherremaining $60,000 on the costs of her care,
which covers her for approximately six (6) months, that is from June 2007
through November 2007. As such, Mrs. Smith's penalty period on the
$100,000 gift made in June 2006 does not begin until December 1, 2007
because that is when she is both under the resource limit and in the nursing
home receiving care and services. Accordingly, the penalty period now runs
from December 2007 through September 2008 - 10 months based on the gift
of $100,000 made in June 2006. The problem is, however, that Mrs. Smith
does not have funds with which to private-pay during this 10-month period
of time and she is not eligible for Medicaid benefits. She simply has no
source of payment.

Treatment of Annuities
The DRA changed the rules regarding the treatment of annuities such that
the purchase of an annuity after February 8, 2006 will be treated as a gift and
thus subject to a penalty period unless the state is named the remainder beneficiary of the armuity. If the annuitant has a spouse, minor or disabled child,
the state may be named the beneficiary after such person. In the event a
Medicaid applicant or the applicant's spouse fails or refuses to name the
State as the remaindef beneficiary, the purchase of the annuity "vill make that
applicant ineligible for Medicaid benefits for a period of time. Further, as
was the case with annuities under the prior law, the annuity must be irrevocable and no~-assignabler actuarially sound, provide for paym,ents in equal
amounts durmg the term of the armuity and not contain any deferral of payments or balloon payments.

Many individuals entering nursing homes will have neither private pay
funds nor eligibility for Medicaid benefits. A senior who has transferred
assets to children, made charitable gifts, etc. may not have access to those
previously gifted funds and will be ineligible for Medicaid benefits for a period of months or years (depending on the value of the assets transferred)
begirming sometime on or after the date of admission to the facility.

The.al}Iluity rules apply to all transactions after February 8, 2006, including
not Just the purchase of an annuity but also any actions that change the
course of payment or change the treatment of income and principal post
February 8, 2006. Armuities purchased prior to February 8,2006 will be governed by the prior laws.

The Valuable House Rule
- The DRA as implemented in New York provides that if a person has equity in
a home exceeding $750,000, they will be autOlnatically ineligible for
Medicaid benefits. This provision in the DRA is effective as of January 1,
2006 and applies to all Medicaid applications filed on or after that date.
The DRA left intact the categories of persons to whom the house can be transferred without penalty or who, if living in the house, could make the real
property an exempt asset - that is, a spouse, a minor child, or a blind or disabled child.
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Protecting Assets in a Crisis:
Promissory Note Planning

Protecting the Family Home

he Deficit Reduction Act of 2005 severely restricted Medicai.d asset protection planning (see the Deficit Reduction Act section of this
Guidebook). The law was aimed at eliminating transfer of asset strategies at
the so-called crisis" phase, that is, last minute transfers of assets just prior to
or immediately after an individual's placement in a nursing home. However,
the federal law left open one planning strategy in particular - planning via a
promissory note.

P

or many families, the family horne is the largest asset. Many people are
concerned about losing their home, and rightfully so. With the rising cost
of health care, how can you protect your horne?

T

U

There are many ways to protect your home, each of which has Medicaid
planning consequences and tax consequences.
Outright Transfer
You may give your home to another indhridual, such as a spouse or child, by
signing a new deed in that person's name. This will assure that Medicaid can
never place a lien on your home and tha t the value of your home will not be
countable as part of your estate assets, thereby potentially reducing estate
taxes. However, you may lose your real estate tax exemptions, such as
enhanced STAR or Veterans' deductions, and you have no guarantee that
you can continue to reside in the house. Further, the new mvner may incur
significant tax disadvantages, particularly if the house is not that person's
primary residence. There will also be a Medicaid penalty period based upon
the transfer of the entire value of the house.

With the promissory note strategy, it is still possible to protect one-half of an
individual's assets, even if s/he is already in a nursing home. It works as follows: the nursing horne resident transfers all of his Iher funds (less the
Medicaid-permissible resource allowance) to an individual/ family member.
The person receiving the funds signs a note promising to pay back approximately one-half of the monies transferred (the loaned assets), plus interest, to
the nursing home resident on a monthly basis. The monthly amount to be
paid back to the resident is calculated using the nursing horne daily rate less
the resident's monthly income. Upon payment of the monthly amount to the
resident, the resident writes a check for the same amount to the nursing
horne. The note repayment amount, together with the resident's income,
covers payment to the nursing home during the penalty period (number of
months) incurred by the transfer of the other one-half of the assets (the gifted
assets). The loan payments are calculated to end at the same time that the
penalty period on the gifted assets ends, thereby making the nursing home
resident Medicaid eligible on that date. The family member(s) will keep onehalf of the assets (the gifted assets) free and clear.

The Life Estate
You may give your horne to another individual and retain a life estate. The
retained life estate m'eans that you have all rights and obligations regarding
the property during your lifetime. For example, you have the right to reside
in the horne for life. You will also be responSible for all up-keep and taxes
and you will keep all real estate tax exemptions. Upon your death, the propertywill pass to your designated beneficiary automatically (Le. without the
probate of your Will). The transfer of the home with a life estate protects the
home from Medicaid as a lien can never be asserted against the horne.
Further, the penalty period assessed on the transfer v.rill be reduced for
Medicaid planning purposes. The life estate has a multitude of tax ramifications that must be considered (see the Life Estate section of this Guidebook).

Promissory Note planning is acorn plex strategy and every detail must be
carefully calculated and followed for the strategy to work Be sure to consult
with your Elder Law attorney to ensure your plan is properly implemented.
- Planning in advance is always recommended but clients can take comfort in
the fact that not all will be lost if a loved one has not planned early enough.

Irrevocable Trust
You may transfer your home to a Trust. An irrevocable trust will protect the
home from Medicaid after five years has passed. Like the life estate, you will
keep your real estate tax exemptions. Your heirs will get certain tax advantages and will inherit the horne ·without the need for probate of your Will.
Unlike the life estate, the house may be sold without losing any capital gains
exclusions.
Each method of transfer has tax consequences and 1.1edicaid consequences.
Make sure you seek legal counsel before taking any action.
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Protecting Your Assets

Retirement Assets and Medicaid

hard for the money you earned and saved. How do you protect your assets from the escalating cost of health care or from the government?

I

Y

OU worked

n order to become eligible for any type of Medicaid benefits, an individual
must have less than the resource allowance amount as set by the State_ To
reach this asset funit, many people transfer their assets to family members_
Such transfers may be subject to a penalty or ineligibility period wherein
Medicaid benefits are not available for a calculated period of time_

Plan for Medicaid eligibility
Early planning may allow you to make lifetime gifts of your assets to your
family members, thereby assuring those funds will not be spent on your
health care or paid to the government. The laws are different for spouses and
are different for Medicaid Nursing Home benefits versus Medicaid Home
Care benefits_ Seek the guidance of an Elder Law attorney before taking any
action_

When dealing with retirement accounts, the task of transferring assets can
become very difficult. Many times, individuals will in= large penalties for
pulling the assets out early or withdrawing a large sum at one time_ In addition, there may be enormous tax consequences_
Fortunately; there is a new law governing retirement assets and Medicaid
benefits_ Currently, IRA accounts (and other qualified retirement funds) in
pay status do not count toward an individual's resource limit and do not
have to be surrendered and transferred. What is pay status? Pay status generally means that the individual is 701j2 years old and is taking the required
minimum distribution (RMD) from the account. Medicaid will require that a
maximum monthly distribution be taken, but as long as the Medicaid applicant is in receipt of, or has applied for periodic payments, the principal of the
retirement fund will not be counted as a resource for Medicaid eligibility
purposes_ Accordinqly, an applicant can be eligible for Medicaid benefits _
even if slhe has an IRA or retirement fund of any value - as long as the apphcant is receiving a monthly payment_

Take steps to protect the family home
You may transfer title to your home to your family members either outright,
in trust, or with a retained life estate_ Each method has different benefits and
tax consequences that you must eA:plore with an eX'Perienced Elder Law
attorney_
Investigate long-tenn care insurance
Long-term care insurance may provide nursing home benefits, home care
benefits and assisted living coverage_ While some policies may appear
"expensive", the average annual premium is generally less than the cost of
one month in a nursing home_ While long-term care insurance is not for
everyone, it may be an important part of your Estate and Medicaid plan_

If you are not 701j2 and/or have not elected a periodic payment but plan to

Make annual exclusion gifts_
The federal government allows each individual to gift a certain amount tax
free each year to any number of beneficiaries_ Spouses can double that
amount per beneficiary_ Making such gifts can reduce estate taxes, thereby
ensuring that a maximum amount of money goes to your heirs and not the
govemment

apply for Medicaid benefits, be sure to request a maximum di'stribution
(based on Medicaid's life expectancy chart) before you file an application for
Medicaid benefits_ It is important to make sure that periodic payments are in
plac<;l (or an application for monthly payments made) prior to the first day of
the first month for which Medicaid coverage is sought
It is important to note that the monthly payment will be counted as income

- Tax planning and Medicaid planning are often contrary to each other_ Make
sure you seek legal counsel before taking any actions_
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and will be budgeted by Medicaid - meaning that the monthly distribution
will have to be paid to the nursing home or health care provider_ However,
this is a small price to pay to protect such an important asset_

$

GENSER DUBOW GENSER

& eONA LLP

19

Preparing an Application for
Medicaid Benefits

Medicaid Benefits for Elderly Immigrants

A pplying for Medicaid benefits can seem like an overwhelming task.
.hHowever, with some simple preparation, you and your attorney can
successfully complete the application process. The following items need to
be gathered for both the applicant and spouse:

M

rs. S was. an elderly woman who had. ente.red the United States from
Canada m the 1930s, before the ImrrllgratlOn and NaturalIZation
Service existed. She married an American citizen, worked here all her life,
voted in many elections, collected Social Security benefits and simply
assumed she was a citizen.

t

Social Security and Medicare Cards

t

Private health insurance card and evidence of monthly premium paid

t

Original birth certificate, Passport or other proof of date of birth

t

Marriage Certificate

However, when Mrs. S applied for Medicaid benefits after entering a nursing
home, she learned that her status in this country was questionable.
Unfortunately, she was not officially a citizen or legal permanent resident
and the punishment was severe. Medicaid refused her application and her
nursing home care was not covered.

+

Death Certificate of spouse (if applicable)

What can you do to guard against this bureaucratic nightmare?

+

Evidence of Military Service (Enlistment Papers, Discharge Papers, etc.)

t

Social Security Award Letter and pension benefits statement for current
year

Keep accura te records. 1£ you have lost your green card or other documents
that identify your immigration status, send for replacements now.

+

Deed to home and tax bill for current year or rent receipt, check or lease
agreement

+

Last five years of bank statements from all accounts in which the
applicant had or has a financial interest, whether alone or joint with
anyone else, even if now closed

+

Last three years of Federal Income Tax Returns

t

Information regarding life insurance policies, including cash surrender
value

If you are not a citizen or permanent legal resident, prepare an affidavit stating the circumstances surrounding your entrance to the United States and
detailing your length of stay in this country. The affidavit must be sworn to
and signed in front oii.a notary public. Keep this affidavit with your important papers.
Ask a friend or relative who knows the circumstances of your entrance into
the U.S. to prepare a similar affidavit on your behalf and hav~~t notarized.
Apply for legal permanent residence status while you are able. This procedure is done through the Federal Registry. You must demonstrate good
moral character (ask that friend again) and prove continuous residence. You
might need to provide tax returns or other materials to prove you lived in the
United States. Letters addressed to you in the United States over a period of
time may also suffice.

Applicants are responsible for providing an explanation for and document<t- tion of every financial transaction of $1,000 or more. This includes copies of
cancelled checks, bills, receipts and copies of deposit and withdrawal slips.

You may need to consult with an immigration attorney. None of these procedures guarantee success but they can help you if you need Medicaid to cover
the costs of your long-term care.

Incomplete MediCaid Applications are routinely rejected. Providing your
attorney with complete information will lead to a speedier and more costeffective Medicaid Application process.
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Medicaid Home Care:
Documenting Medical Needs

Medicaid Home Care: Choosing and
Keeping Your Home Health Aide

ost elderly and disabled persons who require long-term care would
prefer to receive SUell care in their own homes. The elderly and disabled residents of New York State are fortunate enough to reside in a state
that has the most comprehensive government-financed home care program
in the United States.

A

home attendant who helps an elderly or disabled person fulfill their
basic care needs on a daily basis develops an unus~ally close relationship with the patient and their families. Therefore, it is of critical importance
that a patient is able to utilize the services of a home attendant with ~hom
tlley can be compatible. New York State offers a Consumer-Directed Personal
Care Assistance Program that recognizes the value of choosing or keeping
your own home health aide. This unique program allows a Medicaid recipient and their families to select and supervise their own home health attendants.

M

The New York State Medicaid Home Care program is frequently misunderstood by consumers, social workers, health care providers, and government
officials. In this state, it is possible to receive anywhere from four to twenty~
four hours of home care services, provided that such care is medically necessary and the client's health and safety in their own home can be maintained.
In order to ensure that you receive the care you medically require and to
which you are legally entitled, it is necessary to utilize the services of an
Elder Law attorney so that the client's needs are properly documented.

Under the traditional model for the provision of Home Care Services through
the Medicaid Program, the county assigns an agency to service the patient.
Although the patient and their families are pemlitted to request the assignment of particular aides and can request a change in aides if they are dissatisfied with their performance, agencies are not obligated to honor such
requests, and frequently will not do so. It can be a very frustrating experience
for an elderly or disabled patient and their family to be forced into a process
of either continually changing home attendants or being forced to work with
a person with whom you are not compatible.

In order to obtain home care services through the Medicaid Program, a county-prescribed form must be signed by the client's treating physician. Since
doctors are generally unfamiliar with a client's home care needs as well as
the legal requirements for completion of these medical forms, it is strongly
advised that an Elder Law attorney assistthe client's physician in the preparation of this form.

1

The Consumer-Direcfed Personal Care Assistance Program (known in some
counties as "Concepts of Independence"} provides patients and their families with complete freedom of choice as to who shall prOvide personal care
services and what tasks they are to perform. If the patient participates in this
program, he or she is free to hire, fire, and supervise a home attendant of
their own choosing. The only caveat is that the aide must be able to legally
work in the US.

A properly drafted Medical Request for Home Care Services must adhere to
specified guidelines. First, the form must be Signed by the treating physician
within thirty (30) days of the date in which he has last examined the patient,
and then submitted to the Medicaid agency within thirty (30) days after the
form has been completed. In addition, the form must document the specific
physical tasks, called activities of daily living, with which the client needs
assistance, as well as the span of time in which this assistance is needed.

However, patients who elect to be serviced by the Consun1er-Directed
Personal Care Assistance Program must forego certain legal entitlements.
The agency cannot be held liable for any negligent acts of the home attendant, unlike the traditional model. In addition, the patient and their families
have sole responsibility for locating substitute home attendants in the event
an aide fails to show up or quits. Under the traditional model, the agency is
responSible for finding a replacement aide and othenvise prOviding the
patient with services that have been approved by Medicaid. You must weigh
your priorities: a participant in the Consumer-Directed Personal Care
Assistance Program is granted much flexibility in terms of who shall prOvide
services, but also must accept greater supervisory responSibility.

The activities of daily living include toileting, mobility, transferring, feeding,
dressing, grooming, and turning/ positiOning. Safety mOnitoring is not considered to be a function of home care services. Accordingly; the medical form
needs to emphasize assistance needed with activities of daily living, rather.,
than safety monitoring.
Moreover, if the client is incapable of directing a home health worker, the
form needs to deSignate a specific individual or agency that can assume this
responsibility.

I
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Power of Attorney:
Who 'NiH Control My Money?

Living Will and Health Care Proxy:
Do I Need Both?

T

he loss of control over your finances is a scary notion. A Durable Power
of Attorney is one of the best defenses, and a powerful offensive toot to
protect your assets.

A

A Durable Power of Attorney is a legal document wherein a trusted family
member or friend may be appointed to act on your behalf should you
become incapacitated. Your appointed agent will have authority to handle
banking matters, real estate transactions and other matters of a financial
nature on your behalf. A validly executed Power of Attorney is an important
tool which will allow you to engage in estate planning and asset protection
planning even in the event you suffer a debilitating illness.

A Health Care Proxy and Living Will permit individuals to engage in
advance medical care planning and are critical in the event of temporary or
permanent incapacity.

ny person with capacity can communicate their wishes to doctors or
hospital staff with regard to their medical care but what happens if you
temporarily or permanently lose capacity or are unable to communicate?

The Health Care Proxy is used to designate someone, called your Health
Care Agent, to make medical decisions on your behalf and to communicate
your health care wishes to doctors. If you have capacity and can express
your own health care decisions, the Health Care Agent cannot override those
decisions. A Health Care Agent is allowed to make decisions when your doctor has determined that you can no longer make those decisions yourself.
You should specify in the proxy whether your Health Care Agent should
have authority to make decisions on your behalf regarding artificial nutrition
and hydration. You also should be sure to appoint an alternate Health Care
Agent should the first agent be unavailable or unable to act. Your Health
Care Proxy should contain a HIPAA release authorizing your Health Care
Agent to have access to your medical records.

The New York law governing powers of attorney was amended effective
September 1, 2009. The changes to the law were largely aimed at ensuring
the principal understands the powers s/he is granting to the appointed agent
as well as the consequences of such authority, particularly as it relates to giftgiving and asset transfers. The desire to make gifts and other asset transfers
for estate and Medicaid planning purposes is often the motivating factor
behind the execution of a power of attorney. Under the new law, a principal
wishing to grant authority to his appointed agent to make gifts and asset
transfers must sign a Statutory Gifts Rider. In addition, under the new law,
the appointed agent or agents must also sign the power of attorney instrument.

,

The Living Will is a' document in which you express your wishes regarding
end-of-life care. In a Living Will, you specify your wishes regarding the use
_of life-sustaining treatments such as artificial nutrition anci hydration, pain
management, administration of CPR, etc. The Living Will '\,yorks together
with the Health Care ProAl' and the agent named must be the same in both
documents. You make your U,,\TIl medical care decisions known in the Livino.
b
Will; your Health Care Agent simply sees to it that your wishes are carried
out by thei,r authority under the Health Care Prm.l'.

A durable general Power of Attorney becomes effective immediately upon
execution. It gives your appointed agent the authority to do anything with
your property that you could do, including making gifts and asset transfers if
the Statutory Gifts Rider is executed. There is also a special power of attorney called a Springing Power of Attorney which does not become effective
until you become incapacitated.

As with all Advance Directives, you should fully discuss your wishes '\"lith
your family and your doctors.

A Power of Attorney does not take away any of your power to act on your
own behalf. For example, you will continue to handle your own financial
affairs and you may revoke the Power of Attorney at any time. Unless
revoked, the Power of Attorney will remain in effect until your death.
The Power of Attorney you execute should be a "Durable" Power of
Attorney. A Durable Power of Attorney will remain in effect in the event yuu
bec~me disabled or incapacitated. A validly executed Power of Attorney
aVOIds the necessity for a guardianship proceeding and court involvement.

24
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Family Health Care Decisions Act

Guardianship Proceedings

1 A That happens if you don't have a Health Care Proxy and you become incapaciY V tated? Who can make health care decisions for you? Who will the doctors lis-

I

f a person has certain functional limitations that affect their ability to tend
to their personal needs or make prudent decisions with respect to their
property management and they have failed to appoint a person to handle
such matters on their behalf via a Power of Attorney or Health Care Proxy,
they will require the appointment of a Guardian. Any concerned party may
petition for Guardianship on behalf of such person. In a Guardianship proceeding, the person who is suggested to be in need of a guardian is referred
to as an Alleged Incapacitated Person ("AIP"). The Petition for Guardianship
is brought in the Supreme Court in the county where the AlP resides.
Whether a Guardianship is sought for the personal needs or property management of a person or both, the Court must determine whether or not the
AIP is actually an "Incapacitated Person" or a "Person in Need of a Guardian".

ten to? The Family Health Care Decisions Act (FRCDA), effective June 2010,
provides a framework for surrogate decision-making for individuals who lack capacity and who have not designated an agent in a Health Care Proxy.
First, the attending physician must determine that the patient lacks decision-making
capacity and, depending on whether the patient is in a hospital or a nursing home, a
second, independent determination of incapacity may be required. If any disagreement arises during this process, the case must be turned over to the facility's Ethics
Review Committee for resolution.
Second, the FHCDAsets forth a priority order of surrogate decision makers,
as follows:

Once a determination is made that a person is "incapacitated", the story is
not over. New York State's Guardianship laws center on the premise that
every person's situation is unique and that not everyone's needs fit neatly
into the same category. For that reason, if a Court determines that a person
requires Guardian, the Court will tailor the Guardian's powers to meet the
needs of the Incapacitated Person while not being overly restrictive.
Examples of perso:pal needs powers include decisions regarding the medical
care of the Incapadtated Person, including consenting to or refusing major
medical treatments, whether the Incapacitated Person requires a home health
aide or other services, and decisions regarding where tl1e Inca pacitated
- Person should live, including placement in a nursing home,;,

.. A Legal Guardian
.. A person 18 years or older designated orally by the patient if made in the
presence of two adult witnesses and those witnesses affirm that the patient
reasonably appeared to have decision-making capacity to make such a
designation. The orally designated person can be further down on the priority
list provided a higher-priority person does not object.
.. A person 18 years or older designated by a person of higher priority on the
list provided no other person in a higher priority position objects
.. A spouse or domestic partner
.. A son or daughter over the age of 18
.. A parent
.. A brother or sister over the age of 18
.. A close relative or close friend

a.

A Guardian of the Property may be granted authority to marshal an
Incapacitated Person's assets, pay their bills, create Trusts, sell real estate and
other property management powers for the benefit of the Incapacitated
Person. The Guardian also can seek the power to engage in asset transfers
and Medicaid planning on behalf of the Incapacitated Person. Effective
Medicaid planning can protect the Incapacitated Person's assets by making
him or her eligible for government benefits.

Decisions to withhold or withdraw life-sustaining treatment on behalf of a patient
_ can only be made by a surrogate in limited circumstances and only with the concurrence of two physicians, one of whom must be the attending physician. Further, if
the patient resides in a nursing home, the Ethics Review Committee will have to
revieVll and approve the decision.

In guardianShip proceedings, a Court Evaluator is appointed to serve as a
neutral party; capable of being the" eyes and ears of the Court". The Court
Evaluator is usually an attorney, but can be a social worker or other professional qualified to serve. The Court Evaluator makes a report to the Court on
a large number of issues, induding whether or not the person is incapacitated and in need of assistance, whether a Guardianship is in the best interest
of the Incapacitated Person, and also whether the proposed guardian is the
right person to serve as guardian for the Incapacitated Person.

The FRCDA VIlill fill the decision-making gap for people VIlho become incapacitated
but VIlho have not signed a Health Care Proxy. However, it is still far preferable to
have a properly executed Health Care Proxy in place so that the person you choose
can make health care decisions on your behalf. Consult your Elder Law attorney
to review your health carel estate plan and keep these very important decisions in
your hands.
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Understanding Special Needs Trusts

Protection for the Disabled:
Special Needs Trusts

pecial Needs Trusts (also called Supplemental Needs Trusts or "SNT")
come in many forms for diverse purposes. SNTs are highly favored under
the law but have very particular rules. It is important to know which trust is
right for you and your family as well as the consequences of each.

S

any disabled adults receive some form of government benefits, such as
Social Security benefits, Supplemental Security Income ("SSn and .
Medicaid benefits. What happens if a family member wants to leave that dISabled person an inheritance? What happens if the disabled person comes
into some money, such as proceeds from a lawsuit or a lump sum payment
from Social Security?

M

Self-Settled Special Needs Trusts
This type of SNT must be established by a parent, grandparent, legal
guardian or the court on behalf of a person with special needs under the age
of 65. The trust is funded with the assets of the special needs person, such as
lawsuit proceeds, retroactive government benefits or an inheritance. The
trust must be a payback trust and therefore any funds remaining in the trust
upon the death of the beneficiary must be paid back to the government as
reimbursement for tlle cost of care. A disabled adult may self-petition the
court to establish this type of trust if there is no living parent or grandparent
and if a legal guardian is not otherwise necessary.

The law entitles disabled individuals to keep such monies in a special trust,
called a Supplemental Needs Trust or Special Needs Trust, without eliminating
or reducing their government benefits. An unlimited amount of money may
be kept in a Special Needs Trust-without affecting governmental benefits.
A Special Needs Trust is designed to provide a disabled perso.n with extra
things that are not paid for by government programs. A Speaal Needs Trust
can pay for:

Third Party Special Needs Trusts
Living Trust- This type ofSNT is established by a relative or other loved one
with their funds for the benefit of a person with special needs. The trus tis
funded at the time it is established and the money is immediately available to
the special needs mdivid ual, subject to rules regarding expenditures (see
Protection for the Disabled: SpeCial Needs Trusts section in this Guidebook).
This trust is not a payback trust and therefore all trust assets remaining when
_ the special needs beneficiary passes away can be bequeath\=d to other beneficiaries.

•
•
•

Transportation, including purchase of a car or van
Purchase of a home
Modifications to a home, such as installation of ramps or wheelchair
accessible bathrooms
• Computer Equipment
• Special medical or therapeutical equipment
• Personal Care Givers or attendants
• Vacations
• Medical care not provided by government programs
• Clothing and personal care items

Testamentary Tnlst- An SNT may also be established under a Will. The trust
wil,l not exist until the relative (or other loved one) passes away and their Will
is admitted to probate. This type of trust is funded through tl1e loved one's
estate and no assets pass directly to the person v'lith special needs_ It is not a
payback trust and remaining assets can be passed on to other beneficiaries_

Payment for such items must be made directly to the store or service
provider-not to the disabled individual.
The m~ney held in a Special Needs Trust can be used for any such items
durino- the disabled person's lifetime. If a loved one establishes and funds
the Spoecial Needs Trust, any remaining money (upon the disabled person's
death) may be distributed to other family members or beneficiaries. If the
Special Needs Trust is funded with the disabled person's own money (for
example, proceeds from a lawsuit or a lump sum disability benefit payment),
any money remaining in the trust upon the disabled person's death must be
used to reimburse the government first, before any distributions can be made
to beneficiaries.

28

Pooled Trusts
A pooled trust is a type of SNT that is maintained by a non-profit organization which pools the funds of a number of special needs individuals for
investment and management purposes. A pooled trust can be funded by a
family member, a loved one or the special needs beneficiary himself. The
trust must be funded before the beneficiary reaches age 65 in order to avoid
Medicaid penalty periods. While a self-settled trust must be a payback trust,
the sponsor can elect to leave any remaining funds with the charitable organization instead of paying back the government.
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Pooled Income-Only Trusts

Pooled Income Trust Assets:
Covering Daily Expenses

hile it is true that you can divest yourself of all assets and be eligible
the following month for Medicaid Home Care benefits (see Medicaid
Home Care Benefits section of this Guidebook), until recently, Medicaid
recipients were required to contribute their "surplu~" ~c.ome t? Medicai~
before they would receive benefits. Specifically, an mdiVldualls only.entitled
to keep a maximum income allowance each month and any monthly mcome
over this amount must be "spent down" before Medicaid will pay for the
individual's care. As a result of a recent New York State fair hearing decision,
however, qualified elderly and disabled individuals in need of home car~ or
community services can now use all of their excess income to pay for theIr
living expenses by participating in a Pooled Income-Only Trust.

W

Y

OU'Ve established a pooled income trust and your excess monthly
income (for Medicaid purposes) is being deposited to your trust account.
So what can you, the beneficiary, use that money for?
Each non-profit organization managing pooled income trusts has its own
rules, but generally speaking, the follovving items are approved expenditures
from an individual's pooled income trust account
•
t
t

Pooled Income-Only Trusts are a type of Supplemental Needs Trust that are
established and managed by not-for-profit, charitable organizations. Elderly
and disabled participants contribute their excess income to the Pooled
Income-Only Trust to be managed along with other participant's funds. The
money in the participant's trust account can be used for the participant's living expenses, including mortgage payments, rent, food, utilities, recreational
activities, clothing, etc. Like all Supplemental Needs Trusts, disbursements
from the tIust are not issued directly to the individual but rather to the
provider of the item or service (landlord, mortgagor, retailers, vendors, etc.).
Upon the death of the participant, any balance rem~ing in the ~a~cipant' s
account will be distributed to the not-for-profit, chantable orgaruzation that
was managing the Pooled Income-Only Trust to further its charitable purposes. '

t
t
t
t

+
•
t

Groceries, toiletries and clothing purchased for the beneficiary
Electronics and furniture purchased for the beneficiary
Day trips, including the beneficiary's ticket/price of admission,
meals and souvenirs
Restaurant charges (the beneficiary's meal only)
Rent/Mortgage payments (but rent cannot be paid to a family member)
Utility bills and real estate taxes on a home owned by the beneficiary
Additional companion/aide that is not covered by MediCaid and is
employed by a reputable agency
Telephone bill or beauty parlor charges incurred in a health care facility
Pre-need, Irrevocable Funeral Plans
Legal fees
'"

1.

The following items cannot be paid from an individual's pooled income trust
account
•
•
•

All individuals who qualify as disabled pursuant to Social Security Law are
eligible to establish a Pooled Income-Only Trust. Pooled Income-Only Trusts
now are a viable option to allow a qualified individual to retain all of his or
her income while remaining eligible for Medicaid community benefits. Elder
Law attorneys are available to counsel and assist you with regard to your eligibility; the completion and execution of the required enrollment form~,
funding the trust, and cOlllpliance with Medicaid rules to properly avail the
elderly / disabled beneficiary of the trust's benefits.

t

+
t

•

Tobacco, alcohol or firearms
Purchases not for the sole benefit of the beneficiary
Gifts for others
~ills/lnvoices/Receipts not in the beneficiary's name
Medical Bills/Co-Pays/Prescriptions
Nursing home bills (spend down/surplus)
Rent/Mortgage after the beneficiary has been in a nursing
home for 3 months

All eligible disbursements must be submitted with a disbursement form and
a copy of the bill, invoice or receipt. Some clients prefer to charge all such
expenses to a credit card and simply submit the credit card bill for payment.
Note that these lists are for general information purposes only and are not
exhaustive. Other expenses may be approved on a case-by-case basis_
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Basic Estate Planning

Keeping Your Estate Plan Current

W

L

ike it or not, you already have an estate pla~. Under ~ew York law, your
house and other assets will pass to your heIrS according to statute, unless
you have a valid WilL

hen and how often do you need to review and update your estate
plan? The answer will vary from person to person, family to family,
but a number of factors vvill be influentiaL

Many people want to avoid probate of a Will, assuming that it is an expensive and long-drawn out process. However, if the assets are not complex,
probate can be relatively painless and can assure that your money passes the
way you intended.

Estate Taxes
Any changes to the federal and/ or New York state estate tax laws may
impact your estate plan. Particularly, changes to the estate tax exemption
amount may call for the dramatic revision of your estate plan. The exemption amount is the amount of assets which may pass to your beneficiaries tax
free upon your death. Your "Will and trusts may need to be revised to accommodate any increases or decreases in this exemption amount. Changes in
federal and state tax rates may also impact your planning strategies.

Your Will should provide for payment of debts, selection of guardians and
executors, formations of trusts, and specific bequests of assets.
Plan Ahead
•

Itemize your assets, including your home and life insurance policies.

•

Split your assets with your spouse. Each of you is entitled to a limited
exemption from federal and state estate and gift taxes.

•

Make gifts. Give annual gifts to your children and grandchildren.
Gifts of appreciable assets are removed from your taxable estate at
current value and the future appreciation is removed as welL

•

Use the proceeds of your retirement savings during your retirement.
Otherwise, retirement savings may be subject to double taxation (estate
tax when you die and income tax to your heirs).

•

Make an appointment with your attorney to prepare a new "Will or tp
update your old Will.

•

Make sure to execute a Power of Attorney, Health Care Proxy and
L'iving Will at the same time you execute your Last Will and Testament.
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Family Matters
Changes in your family composition may call for you to update your "Will
and estate plan. The birth of children or grandchildren, the death of a loved
one, marriages and divorces of yourself or any of your beneficiaries, and
health care changes for you or your loved ones may require an update of
your estate planning documents.
1

Estate Plan Review'
At a minimum, we recommend that our clients review their estate plans
every two years or sooner if any of the above applies. Particularly, we
recommend the following:
• Review your Credit Shelter Trusts and revise the funding formula or
create disclaimer trusts.
• Review title to your assets and all beneficiary deSignations.
• Consider making lifetime gifts of the annual exclusion amount to
each of your family members.
• Regularly assess the current gift tax rate to determine if it is cost
effective to make gifts above the annual exclusion amount.
• Consider other ways to financially benefit your heirs without incurring
gift or estate tax consequences, such as investing in education savings
plans or making direct payments of tuition and! or medical expenses
on behalf of your heirs.
• Organize your records so that the cost basis of your assets is
easily calculable.
• Consider including a provision in your estate planning documents that
gives your Trustees or Executors the ability to allocate your increase in
tax basis.
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Do INeedA Will?

Last Will and Testament Tips

very competent adult should execute a L~st W~ an~ Testament. This
document determines how your estate will be dIstributed upon your
death. It keeps decision making in your hands, where it belongs. In the
event you die without a Will, your estate will be distributed pursuant to New
York state laws.

Question: I want to revise my Last Will and Testament but I don't want to
spend a fortune on legal fees. Do you have any suggestions?

E

If you do not have a Will, your estate will be distributed as follows: $50,000
and one-half of the balance of your assets will be given to your spouse. The
other one-half of your assets will be given to your children. If your spouse
has predeceased you, all of your assets will be given to your children. If you
don't have children, your spouse will inherit your entire estate. If you do not
have a spouse or children, your parents will be the beneficiaries of your
estate, followed by your siblings if your parents have predeceased you.
. As you can see, there is a very specific order to how your assets will be distributed. Certain relatives, such as your spouse and children, rank far above
others in the inheritance of your money and property. Therefore, if you have
a grandson to whom you would like to leave a bequest or a relative whom
you wish to disinherit, it will not come to pass unless you have a Last Will
and Testament.
Executing a Last Will and Testament allows you to make gifts to whomever
you see fit. Whether it is a relative, friend or charitable organization, you
may dispose of your assets however you choose.

Answer: Preparation is the key to saving money at your attorney's office.
Clients make two costly mistakes: bringing too much information to their
attorney or too little.

If an attorney must wade through thick envelopes of old records, the client
must pay for the time spent. On the other hand, if critical information is not
available, the client can lose as well.
Make sure to bring copies of deeds and financial account records to your first
appointment.
Gather all of the following information in front of you before making an
appointment to meet with an attorney:
•
•
•
•
t
•

Keep in mind the following requirements and procedures involved in executing a Last Will and Testament:
•
•
- •
•
•

All Wills must be in writing.
The testator (i.e., the person whose Will it is) must declare before at
least two vJitnesses that the document he is about to sign is his Will.
The Will must be signed at the end by the testator or, in the name of the
testator, by another person in his presence and by his direction.
The Will must be signed in the presence of at least two witnesses, who
must also sign the Will.
Your witnesses should sign an affidavit stating that the Will was validly
executed. This generally avoids having to call your vvitnesses into Court.

34

•
•
•
•
•
•

Names, addresses and birth dates of all children and grandchildren,
even if you don't want them to inherit.
Names and addresses of others you wish to receive an inheritance.
A list of collectiop.s, jewelry and other small valuables and their locations.
Contents and location of your safe deposit box.
Names and amounts of large gifts given in the past three years
(over $10,000).
Who is to receive the bulk of your estate? (If more than..one person, list
percentages or dollar amounts.)
Who should manage your Estate? (Name a successor as well.)
Who should manage any trusts? (Name a successor as well.)
~Vho should be Guardian of any minor children? (Name a successor as
well.)
When should family members benefit from any trusts you want
established under your Will?
Do you foresee any problems with family members over the terms of
your Will?
Are there any special financial circumstances to be considered in the
near future (such as settlement of a lawsuit or inheritance potential)?
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Choosing Your Executor and Trustee
1 A ]hen it comes to managing your estate or financial affairs, you must

V V choose wisely. Many people choose a family member as Executor of
their Will or Trustee of their trusts so that fees for this service do not have to
be paid. This may be a bad decision if your trust or estate has any complications.

Executor and Trustee Commissions

Y

Executors and Trustees are entitled to fees based on statutory law in New
York State. The Surrogate's Court Procedure Act sets all such fees and commissions based on the value of the estate or trust. For Executors, the fee is
based only on the value of the assets that pass under your Will and not on
assets that pass directly to your beneficiaries, such as an IRA, life insurance
policy or joint bank account. The fee schedules are as follows:

Courts hold Trustees and Executors to the highest standards. The fiduciary
must be prudent, wise and honest.
The Executor of your Will is responsible for the following duties:
•
•
•
•
•
•
•
•
•
•
•
•
•

Ou've chosen an Executor for your ·Will and a Trustee for your trusts, so
what exactly are they entitled to as compensation for their services?

Locate the Will and petition the Court for Letters Testamentary after all
beneficiaries and distributees have been notified.
Open a checking account for the Estate.
Search your house faT valuable papers and assets.
Inspect all real estate and have it appraised.
Ex~mine and file claims for life insurance, Veterans' death benefits,
union death benefits, etc.
Contact banks, brokerages and other asset holders and collect all assets.
Review old tax returns and make sure all income and estate tax returns
are filed on time.
Pay debts of the Estate.
Invest/sell all assets wisely.
File an inventory "with the Court.
Prepare an accounting of all assets and debts of the Estate.
Distribute all assets.
Obtain waivers from beneficiaries and file them with the Court.

Executor Commissions
5% of the first $100,000
4% of the next $200,000
3% of the next $700,000
21/2% of the next $4,000,000
2 % of all sums over $5,000,000

Annual Trustee COlILmissions
$10.50 per $1,000 on the 1st $400,000 of principal
$4.50 per $1,000 on the next $600,000 of principal
-$3.00 per $1,000 on all additional principal
In addition, your Executor and/ or Trustee will be entitled to reimbursement
for reasonable and necessary expenses paid by him or her in tl,e administratiar;: of your estate or trust. If you appoint two or more Executors or Trustees,
each shall be entitled to a full commission, provided your estate is valued
over $300,000 or your trust over $400,000. If it is not, than such commissions
may be apportioned between your Executors and Trustees. Your Executor
and! or Trustee can waive commissions and, when the estate is distributed
equally amongst the children and there are no disputes, the Executor often
does waive his or her commissions.

This is not an exhaustive list. If complications arise, the procedure can
become lengthy and costly.

Truste~s have a shorter list but their responsibilities can continue for decades.
- The Trustee must prudently invest trust assets. This can be unsettling, as criticism from beneficiaries is common. Trustees may also have to make crucial
decisions as to the timing and amount of distributions. These decisions are
frequently criticized as welL
'
You are preparing a Will and/ or Trust so that your money goes where you
WaIl.t it to go. Be cautious about picking your money management team.
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Probate of a Will

Out of State Wills

robate is the process the Courts use to supervise the distribution of
your assets after you pass away. The Surrogate judge must be convinced that your Will is legitimate and that you meant to have your assets
pass in the way that you describe. Most Wills that are drawn up today
have an affidavit for the witnesses to Sign, which makes it very easy for the
Surrogate to determine that you were competent to sign a Will and that the
Will reflects your intentions.

Question: I signed a Wz1l in New York ten years ago. If I move to Florida, must
I sign a new Will?

P

The Surrogate' 5 Court first determines whether your Will is valid. If it is,
the Court remains available to oversee the process under which your heirs
inherit your assets.
The Executor you have chosen will be given "Letters Testamentary". These,
"Letters" authorize your Executor to collect your assets. For example, your
Executor will close your bank accounts and re-title or liquidate your stock
certificates. All assets may be deposited into a single estate bank account
Once your debts have been paid, your Executor will distribute your assets
pursuant to the terms of your WilL
Court fees for the probate of a Will are not prohibitive; they are on a sliding
scale. The following is a schedule of probate fees (as of 2006):

Value of Estate or Subject Matter

Fee Rate

Less than $10,000 .... __ ....................... $45.00
10,000 but under 20,000 ....................... 75.00
20,000 but under 50,000 ..................... 215.00
50,000 but under 100,000 .................... .280.00
100,000 but under 250,000 ................. ..420.00
250,000 but under 500,000 .................. 625.00
500,OOG and over ............................ 1,250.00
- If you do not have a Will, the State laws determine how your assets will be
distributed. This is called the Law of Intestacy. In that instance, the Court
will appoint one of your heirs as the Administrator of your Estate and will
give such person Letters of Administration authorizing your Administrator
to collect your assets. The Court will supervise the collection and distribution of assets under these laws. One of your heirs "Jill do the actual work
or the Court can appoint a Public Administrator.

Answer: Your Will, if properly executed, will hold up to scrutiny by the
Florida courts. Proper execution in New York means that you had the
capacity to make a Will and observed all the formalities that New York
Courts require.

I

In order to be valid, the Will must be signed at the end of the document, in
front of two witnesses who were informed that the document is your WilL
Most Wills executed today contain an Attestation Clause which the Mtnesses sign to indicate that you are not signing the Will under duress, that
you are over the age of eighteen (18) and that you are of sound mind. The
Attestation Clause saves a great deal of money for the Estate as it becomes
more difficult to dispute the validity of a Will so executed.
Question: What will happen to the bank accounts and real estate I left in

New York?
Answer: Your Executor MIl most likely probate the Will in Florida and
then request an ancillary proceeding in New York to gain jurisdiction over
the New York real esbte. If your only assets in New York were bank
accounts ·(and not any real estate), only the Florida Probate would be necessary as your Florida Executor could collect out-of-state bank accounts.
This means that the Executor will have to pay a fee to the Florida court and
one to the New York court. If you prefer that your Will be probated in
New York, under New York laws, you should state that in your Will. The
Surrapate is not forced to adopt your wishes, but generally your Mshes
carry great weight.
General Advice for "Snowbirds":
• Keep careful records of your assets and let your attorney know where
the assets are located, as well as the name(s) of the title holder(s).
+ Do not keep your Will in your safe deposit box at the bank The proper
place for a Will is in your lawyer's safe deposit box.
+ Do not make any notations on your WilL
+ Do 110t unstaple or separate the pages of your Will for any reason.

If your heirs are at odds, each step of the way can be expensive, as the
fighting is mediated by the Courts, with lawyers representing each party.
But if your Will is drafted properly, many Will contests can be avoided.
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The Life Estate

Living Trusts

F

or many people in the New York metropolitan area, their home is their
largest asset. Most families seek to protect the value of their home but do
not want to give up any ownership rights. The life estate can be one way to
accomplish this goaL

T

By giving your home to another individual (or several individuals) and
retaining a life estate, you retain all rights and obligations regarding the
property during your lifetime. (See Protecting the Family Home section of
this Guidebook) In the event you decide to sell the house after transferring
ownership and retaining a life estate, you would need the consent and cooperation of the person(s) to whom you transferred the house. You would be
entitled to a portion of the sale proceeds as the life tenant and the person(s) to
whom you transferred ovvnership would be entitled to the balance of the proceeds. The amount that you each are entitled to changes as you age (i.e., the
older you are, the less your life esta te is worth).

Question: What is a living trust?
Answer: A trust is a legal agreement whereby one person, kno"wn as the
trustee, holds legal title to specific property for the benefit of another person or persons, known as the beneficiaries. There are tvvo categories of
trusts: testamentary, which is a trust created by a Will, and living or inter
vivos trusts, which are created and existing during the lifetime of the creator. Trusts can hold any kind of property or assets, including cash, bank
accounts, stock, real estate and personal property.

rusts can be one of the most effective tools in your estate and asset protection plan. Properly drafted trusts can avoid probate, create tax advantages, promote Medicaid eligibility and protect property from creditors. But
what is a trust and how does it work?
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Question: Can a trust be amended or revoked? If so, how?
Answer: An irrevocable trust is a trust in which the grantor" does not have
the power to revoke or amend the trust. An irrevocable trust is used primarily in the context of asset protection and 11edicaid planning. Unless
tl1e trust insmlment expressly provides otherwise, all lifetime trusts are
deemed to be irrevocable.

I
!
f

I
I

,
i

A revocable trust is one in which the grantor expressly reserves the right to
revoke or amend the trust. This type of trust is used to avoid probate, protect
privacy and for other estate planning purposes.

II

All trusts, revocable and irrevocable, can be revoked or amended by the
grantor if all beneficiaries of the trust consent in writing. However, all trust
beneficiaries must be over eighteen years of age and must have capacityoften a practical problem that makes revocation or amendment impOSSible.

II

Question: Can a tnLSt be challenged?
Answer: Altl10ugh more difficult than a Will contest, a trust may be challenged on grounds of lack of capacity, improper execution, undue influence
and fraud.

~lf
'"

I
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Question: How is a tmst created?
Answer: A trust is properly created if it is in writing, signed by the
grantor and the trustee(s) and notarized by a notary public. The creation of
a trust also requires there to be trust property (money, real estate or other
property placed in the trust).

Lastly, the transfer of the house is a gift and so a gift tax return must be filed
reporting the value of the portion of the house you gave away. Additionally,
the house will still be included as part of your taxable estate. There is some
interplay between the gift tax laws and the estate tax laws, for which you
should seek the counsel of an experienced Elder Law attorney.

l
i

Question: Who can create a tmst?
Answer: Any person eighteen years of age or older may create a trust. An
agent appOinted under a Power of Attorney can also create a living trust if
you delegate such authority.

The life estate has several tax ramifications. First, you will continue to
receive any Enhanced STAR or Veterans real estate tax benefits that you
presently receive and since you remain obligated to pay the real estate taxes,
you can continue to take them as an itemized deduction on your personal
income ta.x return. Secondly, if the house is sold during your lifetime, the
cost basis in the house (i.e., the amount you paid for the house plus the value
of capital improvements) will be apportioned between you and the person(s)
to whom you transferred ownership. Provided the house was your primary
residence for 2 of the last 5 years, you would not incur any income tax on the
first $250,000 of gain if you are single, or $500,000 if you are married. If it is
not the primary residence of the person(s) to whom you transferred ownership, they would incur income tax on their portion of the gain. As a result, if
you are considering selling the house during your lifetime, transferring ownership to an irrevocable trust may be preferable since the income tax ramifi:cations are more favorable. Alternatively, if the house is not sold until after
you pass away, the person to whom you transferred the house will receive
the value of the house at the time of your death as their cost basis, and so if
the house is sold shortly thereafter, they will not have any gain and incur no
income tax liability.

I
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Pet Trusts:
Providing For Your Furry Friends

Qualified Personal Residence Trusts

ike countless pet owners, you may be concerned about what will happen
to your pets after you pass away or even how they will be cared for if you
should become incapacitated or require care in a healthcare facility. APet
Trust can provide your pets with a smooth transition and afford you the
peace of mind that your pets will be cared for as you see fit.

L

!\

after which title to the property passes to your designated beneficiaries,
either outright or in further trust. A QPRT is primarily designed as an esta te
tax savings device.

A Pet Trust can be created as part of your Will or as a separate living trust. In
a Will or trust, you can name someone to be the caretaker for your pets and
leave funds, in the care of a Trustee, to provide for your pets. A Pet Trust can
do what a simple testamentary bequest cannot; it can ensure that your pets
receive care in accordance with your instructions, which you outline for your
pet's caretaker in a legally enforceable document.

When a QPRT is created, you select a trustee, a term of years during which
you can reside in the house, and the beneficiaries who will receive the house
at the end of the term of years. In creating a QPRT, you make a taxable gift
equal to tlle current value of tlle house minus the value of your right to live in
tlle house for the specified term of years. After the specified term of years,
the residence will either be distributed to the designated beneficiaries outright or in further trust. If you survive the trust term, the residence, and all
appreciation tllereon, will pass to your beneficiaries at a substantially discounted estate and gift cost.

In order to set up a Pet Trust you must name both a trustee and a caretaker
(who mayor may not be the same person). The designated caretaker will be
your pef s new legal owner and the person who will carry out your wishes
concerning your pef s care and maintenance. The trus tee will handle the
money and will distribute the funds to the caretaker to be used for your pet
in the manner you have dictated. It is important to select a backup for botJ;t
positions in case your first choice is unwilling or unable to serve. When .
choosing a caretaker, you should think about the person's living situation,
allergies, affinity for a particular kind of animal, etc.

The amount of the gift you make will depend on your age at the time of the
gift, the term of your retained interest, the value of the house and the federal
midterm rate for bonds in the month in which the QPRT is established.
However, the discount in the value of a house for gift tax purposes by using a
QPRT can be upwatds of75%.
The main risk of a QPRT is the failure to survive the term of the trust. If this
_occurs, the entire value of the house lNill be included in vour estate for estate
tax purposes. (Of course, this is what would happen a;yway if you did not
create the QPRT.) Another drawback in establishing a QPRT is that if you
survive the term, your beneficiaries receive your cost basis in the property: If
they instead inherited the property at your death, they would receive a
stepped up basis. Bowever, since the estate tax rates currently range from
37% to 46% and the capital gains rate is currently 15%, it is generally still
more beneficial to set up a QPRT.

The instructions to your pet's caretaker can be as simple or as detailed as
you choose. You may want to incorporate such details as the brand of food
your pet prefers, the name of the veterinarian and descriptions of favorite
toys. When deciding how much money to fund the Pet Trust with, you
should consider:
•
•
•
•
•

~ualified Persona~ Residence Trust (uQP~T") is an irrevocable trust that

£l..is created to hold title to your personal reSIdence for a period of years,

The life expectancy of your pet
Veterinary expenses such as annual or more frequent check-ups
Grooming expenses
Transportation costs
Housing

It is also important to note that after the trust term, you have no legal right to
continue living in the residence. However, you can then rent the residence
back from your beneficiaries (i.e., presumably, your children) for a fair rental
value. This is actually beneficial from an estate and gift tax perspective,
because it creates a legal obligation between you and your cllildren and
allows you to transfer additional funds to your children free from gift and
estate tax, over and above the annual gift tax exclusion amount.

You may also wish to compensate your pet's caretaker. If you have multiple
pets, you may want to provide the caretaker with a specific sum for each animal they take in, as this can serve as an incentive to keep your pets together.
Consult your Elder Law attorney to help you construct a Pet Trust that will
ensure your pets are always cared for in accordance with your wishes.
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Irrevocable Life Insurance Trusts
s the name suggests, an Irrevocable Life Insurance Trust ("ILITH) is a
trust created to hold a life insurance policy and is designed primarily as
an estate tax savings device. Contrary to popular belief, a life insurance policy is part of your taxable estate, even though it may have little or no :alu~ t~
you while you are alive. This can be a very expensive consequence SInce It IS
not uncommon for a person to have a sizeable life insurance policy

A

When you establish an ILIT, you either transfer ownership of an existing life
insurance policy to the trust or the trust can take out a new life insurance policy on your life. In either case, the IUT is named as the beneficiary of the life
insurance policy. If the ILIT takes out a new policy, and certain formalities are
met regarding the payment of the insurance premiums, the death benefit will
not be included in your taxable estate. Alternatively; if you transfer ownership of an existing policy to the IUT, you must survive 3 years after the transfer for the death benefit to be excluded from your taxable estate when you die.
When the !LIT is created, you select the trustees and the beneficiaries. If the
creator of the ILIT has a surviving spouse, it is recommended that the death
benefit remain in trust for the lifetime of such spouse, so it will not be included in the spouse's estate when he or she later dies. Thus, the death benefit
can escape taxation in both spouses' estates. The ILIT can also contain provisions about the funds staying in trust after a spouse's death, such as for the
benefit of young, disabled or elderly beneficiaries- In such instances, there,
would be provisions made regarding when and for what purposes property
would be distributed to the beneficiaries. Because an IUT is irrevocable,
there are usually a series of contingent trustees and contingent beneficiaries
to ensure that if you outlive several of your beneficiaries, there are still provisions to govern the disposition of the death benefit when you subsequently die.
Regardless of whether a life insurance policy is in an ILIT or not, the death
benefit can be paid without waiting for the probate of your Will or the
appointment of an Administrator or Executor. The beneficiaries generally do
not pay any income tax on the death benefit when they receive it. Further, an
!LIT can even be funded with a life insurance policy that you have through
your employer, regardless of whether you or your employer pays the premiums.

Caregiver Agreements
any elderly and ~isabled people are cared for routinely by their family
members. A family member often has to step in to take over certain
daily activities of an aging senior, often to the detriment of their own jobs or
other obligations. Now, there is a way to compensate such family caregivers
for the services they perform. Pursuant to a Caregiver Agreement, you may
hire a family member or friend to oversee, monitor, supervise, and in some
instances, provide hands-on care for you and you agree to compensate that
person for their services. This contractual arrangement is a way to transfer
and preserve assets for your family members without incurring negative
Medicaid consequences.

M

The written agreement must set forth the caretaker's responsibilities, which
can include securing health care services, mOnitoring and supervising health
care, making living arrangements and even providing recreation and entertainment. A caregiver may provide home health aide services, such as assistance with bathing, grooming, dressing, feeding and transportation, and
provide advocacy; safety monitoring and comfort care. Caregivers are also
often involved ,'lith financial management, sucl1 as payment of bills, processing
of health insurance claims and other bookkeeping functions. It is even pOSSible to enter into a Caregiver Agreement if you are already in a nursing home.
"\

The agreement must set forth the terms and conditions of the compensation
to be paid to your caretaker. Compensation should be based on the prevailing market rate for similar services in your area. Different rates can be
applied to different services, such as a rate for home health aide services,
geriatric care manager services and accountant/bookkeeper services. The
agreement should specify tl1e hourly rate for such sen~ces and the weekly
amqunt of hours those services will be provided in each category. The compensation to be paid to your caregiver cannot exceed a total figure based
upon your life expectancy. However, payment can, and usually is, made to
the caretaker in a lump sum based on that total figure.
Your caretaker must keep a logbook to record his or her activities on your
behalf. Further, as the payments made byyou to your caregiver are considered
compensation for services, such payw.ents are taxable income to your caretaker and must be reported as earned income on his or her income tax return.
A Caregiver Agreement may be a useful tool by which you may transfer your
assets to your loved ones without affecting your Medicaid eligibility and, at
the same time, ensuring that you receive the medical, financial and personal
care support and services you need.
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Family Agreements

Long-Term Care Insurance and NYS
Partnership Plans

ngaging in Medicaid planning early not only ensures that you will qualify for Medicaid when you need it, but ensures that you are the one who
determines how your assets are divided among your beneficiaries. However,
if you wait to engage in Medicaid planning when your need for long-term
care is immediate, you may be forced to take advantage of certain exempt
transfers discussed earlier in this guidebook, which may lead you to favor
one of your beneficiaries more than the others.

W

itll th~ ever-~anging l~dscape of Medicaid eligibility rules and the
daunting notion of paymg privately for your long-term care needs,
long-term care insurance may be the best option in planning for your future care.

E

Whether you should buy a policy will depend on various factors including
your age, health status, income, assets and family composition. For example,
if you have pre-existing health conditions, the premiums may be too high or
you may not qualify at all Similarly; the older you are when you purchase a
policy, the higher your premiums will be.

Take a typical example: Father, a widower, suHers a stroke and is placed in a
nursing home. Father owns a home and one bank account valued at $4,000.
He has two sons - one who lived with him for the last 5 years and has been
his primary caregiver, and the other who lives in Chicago. Father transfers
his real property, valued at $600,000, to his caregiver son because such a
transfer is exempt for Medicaid purposes. Father therefore qualifies for
Medicaid benefits i.=ediately.

It is important that you understand what services your insurance policy will
cover and what you can afford. For example, your policy mayor may not
cover the following: nursing home care; home health care; respite care; hospice care; assisted living facility; or adult day care services. The main financial components of any long-term care insurance policy are the lifetime
maximum benefit (stated as a dollar amount), the daily rate to be paid for
various services, the elimination period and the inflation provision.

Father dies 2 years later, and his son in Chicago inquires as to when his father's
Will shall be admitted to probate and when he can expect to receive his onehalf of his father's assets, namely the proceeds of the house. He then learns
that his brother owns title to the house exclusively. The result: costly litigation between the two brothers.

The daily rate will vary depending on where you are receiving care (i.e.,
home, assisted living facility, nursing home). The inflation proviSion protects
you against the risin$ cost of long-term care by increasing your daily benefit
rate (and your lifetirrie maximum benefit) in proportion to the rate of inflation.

As this scenario is getting more and more familiar, many families are turning
to family agreements to allow seniors to take advantage of certain Medicaid
exemptions, such as the caretaker child exemption in the above example, but
provide for the equal distribution of assets when a parent passes away. A
family agreement is a contract between siblings designed to-protect their parents' wishes. The agreement can be tailored to the specific situation and
needs of each family. For example, the agreement can provide a time frame
for a buy-out or sale of tlle house after the parent passes away (such as providing for a delayed sale until minor grandchildren who may be living in the
house have completed schooD, and can specify responsibility for taxes, maintenance and upkeep during the parent's lifetime.

Some states have special long-term care insurance programs designed to
share the cost of long term care between the recipient and the government.
These programs often are more affordable than a private long-term care
insurance policy. The New York State Partnership for Long-Term Care combines private long-term care insurance and Medicaid benefits to help individuals pay for nursing home care or home care.

In the example above, the caretaker child would acknowledge in the agreement that the property was transferred to him for Medicaid eligibility purposes
only, but that both children will split the value of the asset when the parent
passes away. Both the parent (or parents) and the children sign the agreement.

When you purchase a Partnership policy, you are covered for a specified
period of time for care in your home or care in a nursing home (or some combination of the two). Thereafter, you will be eligible for Medicaid benefits
regardless of your assets and despite any asset transfers you made during the
look-back period. The Partnership program remains in place notwithstanding the 2006 changes to the Medicaid laws. You will, however, have to spend
down your monthly income on the cost of your long-term care after you
become a Medicaid recipient.

As you can see, it is important that your Elder Law attorney not only assist
you in preserving your assets and ensuring you qualify for Medicaid, but to
advise you of future pitfalls and problems that may develop as a result of the
planning techniques recommended.

An important requirement of the Partnership program is that you must be
resid!ng in New York to receive the Medicaid coverage. Therefore, if you are
movmg out of New York and do not intend to return, this program is not a
viable option for you.
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Putting Your Affairs In Order
ou've signed a Will and prepared your advance directives. You breathe a
sigh of relief. Your affairs are in order. Right? Not quite: Before you are
truly done, you must review your assets and investn"lents.

Y

Insurance Policies and Annuities
Everyone should periodically review the beneficiaries they have named O!~
their insurance policies and annuities. If your family circumstances or composition has changed, this is criticaL Further, the ownership and beneficiary
designations should be structured properly to minimize estate taxes. A trust
or third party can be the owner of the policy while you are simply the
insured. The beneficiary can be your Estate, to provide liquidity to pay bills
at the time of your death, or the beneficiary can be an heir, in order to equalize your gifting plan. In any case, your policy should be reviewed as part of
your entire estate plan.
Retirement Plans
Many people have a significant portion of their assets in 401 Ks and lRAs.
These assets are not governed by your 'Nil! if you nan"le beneficiaries. There
are complicated tax and distribution rules to be dealt with when your heiTS
inherit. lvfany people name their spouse as beneficiary, but as you age, this
can become a bad idea. Distribution tables are based on life expectancy, so
you Ina y want to name your children as beneficiaries if you and your spouse
are over 60. It may also be wise to split your account into an account for each
child, naming each as beneficiary.
Jointly Held Assets
Many of us hold our homes and bank accounts jointly with another person
for convenience. This simple technique allm·vs a surviving spouse or an heir
to take their assets 'without the Probate of a '!\Till. However, be a,vare that the
person narned on that account
automatically inherit that account-even
if your \,Vill says otherwise. Further, there can be serious tax disadvantag'es.
Review of title to all bank accounts, stock certificates, and the deed to your
home should be part of a comprehensive estate plan.

,·"ill

Accounts "In Trust For"
The Courts are especially strict about Totten Tnlsts. These are the accounts
maintained in a bank or other financial institution with your name "In Tnlst
For" a beneficiary. The be11eficiary named in that account will inherit those
funds no matter 'what your \Vill says. Again, periodically review these beneficiary designations and make changes when necessary.
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Genworth New York Partnership Plus

Date: 02/07/2011

PREMIUM CALCULATION
State:

NY

Barry Brown

Prepared for:

George Roach

Birthdate:
Age:

59

Phone 63t-345-6355
Cell 631-804-3959
Email
BGB\OWN66@OPTONLINE.Nl

Policy Benefits You Have Chosen

Underwriting Class
Plan Type
Daily Benefit
Home Health Care
Facility Benefit Period
HHC Benefit Period
Pool of Money
Inflation Protection
~limination Period
Nonforfeiture Option
Premium Waiver
Survivorship Benefit
Independent Caregiver
Return of Premium
Monthly Home C;ue
Full Daily Max Ben
Marital Discount
Small Business Discount
Payment Option
Modal Factor
Premium for These Choices:

Preferred
Total Asset
$250 <E50%

4-

.3years~

6 years
$273,750.00 .
5% Compound
90 days

~

No
Yes

No
No
No
No
No
Single

No
Lifetime
Annual
$2,198.10 ~

Genworth New York Partnership Plus is a tax-quali£ed plan with a pooled facility and borne/community
care benefit.

.
"

Genworth New York Partnership PIns

InflatioltProtectiQll - 5% Compound
Compound inflation protection provides an automatic annual increase in your policy's Daily
Benefit and Lifetime Benefit. The annual increase is 5% of your current Daily Benefit. This
amount is added to your benefit each year.
Long-terTIi care costs have increased in the past, and are likely to continue to increase in the
future. Inflation protection increases your benefits to compensate fOT these increased costs.
Cost increases are compounded over time; the increase each year is a percentage of last year's
cost Compound Prllation Protection increases your benefits each year by a percentage of the
previous years benefit, and thus is more likely to keep up with IQng-tenn care costs, compared to
other forms of inflation protection.
.
Client's Name: George Roach
Unp.erwriting Class
Pl~ Type
n3.ily Benefit
Home Health Care
Facility Benefit Period
HHC Benefit Period
Pool of Money
Inflation Protection
Elimination Period
Nonforfeiture Option
Age
59
62
65
68
---7 71

74
77
,-780

83
86
--'7 89

Age: 59

Preferred
Total Asset
$250
50%
3 years
6 years
$273,750.00

5% Compound
90 days

No
Daily Benefit
$250.00
$289.41
$335.02
$387.83
$448.96
$519.73
$601.66
$696.49
$806.28
$933.36
$1,080.49

Premium Waiver
Survivorship Benefit
Independent Caregiver
Return of Premium
Monthly Home Care
Full Daily Max Ben
Marital Discount
Small Business Discount
Payment Option
Modal Factor

Lifetime Benefit
$273,750.00
$316.899.80
$366,851.20
$424,676.20
$491,615.90
$569,106.90
$658.812.40
$762,657.80
$~82,87l.80

$1,022,034.00
$1,183,133.00

--.:..-~----

Premium
$2,198.10
$2,198.10
$2,198.10
$2,198.10
$2,198.10
$2,198.10
$2,198.10
$2,198.10
$2,198.10
$2,198.10
$2,i98.10

Yes '
No
No
No
No
/
No
Single
No
Lifetime
Annual

100 Falls Summit Road
Hendersonville, NC 28739

LONG-TERM CARE RESOURCES

Ba.tTY Brown
LTC Specialist

Phone: (828) 595-9412
Cell: (631) 804-3959
Customer Service Center: (877) 333-5827
Email: barrybrown3959@gmail.com
Website: www.ltciresources.com

~~ t ~r'

Important Notice Regarding
Partnership Reciprocity

"'/'t~'"

Genworth"

002

Financial

01045

001045

Ge nworth Life of New York
PO Box 40005
Lynchburg, VA 24506

June 12,2013
from Genworth Life Insurance Company of New York
Insured
George L Roach

Policy number
VBA7032059

Agent
Barry Brown
66 Ethan Cir
Middle Island, NY 11953-2644

CUstomer service
888 557.5524

M-Th: 8:30 - 8PM ET
F: 9 - 8PM ET
genworth.com

GEORGE L ROACH
122 MC CALL AVE

WEST ISLIP, NY 11795

Dear George L Roach,
The following information is provided by the New York State Partnership for Long Term Care. It
concerns asse t disregard reciprocity among N ew York Sta te and other Partnership sta tes. This
informa tion applies to your New York Sta te Partnership Long Term Care insurance policy/certificate:

Please keep this important notice with your policy/certificate
=

-

Reciprocity is intended to permit asset disregard to be used in any participating Partnership state.
New York State Total Asset Protection policies/certificates will be considered Dollar for Dollar Asset
Protection policies/ certificates in reciprocal states. In Dollar for Dollar Asset Protection plans
policyholders/certificate holders may apply for Medicaid without regard to resources (assets) equal to
the amount of insurance benefits paid out under his/her Partnership insurance plan as long as the
policy / certificate minimum duration period is satisfied. A Total Asset Protection
policyholder/ certificate holder returning to New York State will once again be eligible for total asset
protection while residing in New York State.
The New York State Department of Financial Services regulates the insurance industry in New York
and is responsible for handling consumer complaints regarding individual and group insurance policies
approved by New York. Partnership policies approved by other states are under the jurisdiction of that
state's regulator and any concerns regarding policy/certificate benefits, premium rates, insurer
solvency, insurer licensure and consumer complaints are under the regulatory oversight of the
approving state.
State participation with the federal reciprocity standards is voluntary. In order for a Medicaid Extended
Coverage applicant to be eligible for the asset disregard, both the State in which the individual is
applying, and the State in which the Partnership insurance was purchased, must be participating in the
reciprocity standards at the time the individual applies for Medicaid.
States can choose to opt out of Partnership and/ or reciprocity at will. This means that New York State
Partnership insureds may not be eligible fot Medicaid asset disregard in other states, due to the state's
withdrawal.
Also, some states may choose not to offer Partnership insurance, or to participate in federal reciprocity
standards, at any time. This means the New York State Partnership insureds are not eligjble for
1'1edicaid asset disregard in those states, and that insureds with long term care insurance from those
states are not eligible for Medicaid asset disregard in New York State.
Only New York State Partnership policies/ certificates will be eligible for the New York State long
term care insurance tax credit.

What is the Partnership?

avoiding financial hardship. A Partnership policy is
ideal for someone who will not be able to afford the

The NYS Partnership for Long-Term Care (NYSPLTC)

YS Partnership Participating
rers Offering Individual Policies
as of December 2012*

New York State

Partnership for
Long-Term Care

Genworth Life Insurance
Company of New York
BBB-436-967B
www.genworth.com

is a unique Department of Health program combining
private long-~~rm care insurance and Medicaid Extended Coverage (MEC). Its purpose is to help New Yorkers financially prepare for the possibility of needing
nursing home care, home care. or assisted living services someday. The program allows New Yorkers to
protect their assets (depending on the insurance plan
purchased), if their long-term care needs extend beyond the period covered by their Partnership LTC

ohn Hancock Life & Health
Insurance Company
BOO-377-73 11
www·iohnhancockltc.com

high coS[ of long-term care but who can afford the
reasonable cost Qf long-term care insurance. The purpose of NYSPLTC is to prorect personal resources by
insuring yourself against the future catastrophic cost of
long-term care. Therefore, if you have accumulated
some wealth by saving, investment. or growth of value.
you may be a good candidate for NYSPLTC insurance.
Remember you must continue to pay the premiums
and may also be responsible for certain out-of-pocket
expenses beyond your policy coverage.

insurance policy.

What does this mean to you?
If you buy NYSPLTC insurance and use the benefits

Massachusetts Mutual
Life Insurance Company
800-272-2216
www.massmutual.com

according to the conditions of the program, you can
apply for MEC, which may assist in paying for your ongoing care. Unlike regular Medicaid, MEC allows you
to protect some or all of your assets, depencling on
whether you select a Dollar for Dollar Asset Protec-

MedAmerica Insurance
Company of NewYorl<
800-544-0327
www.MedAmericaLTC.com

tion plan or a Total Asset Protection plan. However,
MEC does require that you contribute your income to
the cost of your care according to Medicaid income

Why consider a NYS Partnership policy
today?
Give yourself and your family peace of mind. As longterm care costs increase, quality long-term care insurance is a sensible way to protect your financial and
personal independence. The Partnership Program will
provide MEC benefits once the Private benefit period
has been exhausted. Your income will be used for
your care, but your assets are protected.

What if I move out of NYS?

rules.
The Private portion of your partnership policy can be

NewYorl< Life
Insurance Company
BOO-635-B257
www.newyorklife.com

How is the NYS Partnership a win-win
situation?
NYSPLTC helps New Yorkers pay for their long-term
care without having to "spend down" their assets, as
they would have to do if they relied totally on Medi-

of participating insurers is subject to change. We
,nd visiting our website, www.nyspftc.org for
:es or clianges to this list. For information about
verage offerings, please see our website or In1 your Insurer direcdy.

caid to pay for their long-term care. By allowing New

I

Who should consider a NYS Partnership policy?

© 2012 NYS Partnership for Long-Term Care
12/12

Yorkers to keep what they've worked hard to acquire,
and reducing Medicaid costs for the State, NYSPLTC
provides a win-win scenario for everyone.

NYSPLTC insurance allows you ro choose the care
and care setting that meets your care needs, while

used in any ofrhe 50 states. New York now has a reciprocity agreement with other Partnership states. If you
move to a state that has a reciprocity agreement at
the rime that you apply for MEC, you will be able to
protect your assets. The assets prorected in a reciprocal state will only be under the terms of a "Dollar for
Dollar" policy but you may return to New York to
protect all of your assets if you have a Total Asset
plan. Please note that a state can Opt out of reciprocity
at any time and only those who are currently receiving
IMedicaid services will be exempt from new regulations
(grandfathered). Medicaid eligibility and services are
determined on a stare-by-state basis.

: are the benefits?
How can I find out more about the

Impart of lnllatlon on Nursing Home Rates

'tnership policies have the following basic benefits.*

NYS Partnership policies?

·based on daf/yrate of$253

;ing home care. home care, and assisted Iiv-

BOD

•

Hospice care.

•

Coverage of alternate level of care S[J[US in a
hospital while awaiting nursing home placemem
Dr at-home services.

ervices.

600

or 5% annual compounded inflacion pro[ec-

required
~

671

at

purchase ages 79 and younger.
•

management services.

I. Visit our website:
www.nyspltc.org

t:

E. 400

'0

0

200

2.

Review of denied benefit authorization requests.
2010

ays of respite care per year.

•

;ing home bed reservation, 20 days per year.

*Additional benefits are available.

ly grace period to ensure the premium is
if you have designated someone to be noti"hen you fail to pay your premium on time.

Guaranteed renewable.

3.

How much does it cost?

For more de[Jiled information see the consumer
booklet or contact the Partnership office.

The cost of your premiums will depend on your age,

New York S[Jte Public Employee and Retiree

coverage and the type of asset protection you choose.

Long-Term Care Insurance Plan: 1-866-474-5824

The premiums will not increase due to changes in your

or www.nyperl.net

health or age. Premiums may increase only for an entire
class of policies, and only
with approval of the New
York State Department of
Financial Services.

4.

,
Annual Average:
'Age
h'; -, " " ,Premj\.lm** ,
50

$2,947

55'

$3,341

60

$3,980

65

$4,863 .•

For example, average annual premiums for a basic policy* with Total Asset Protection based on purchase
age:

.
fotal Asset 50**

2 Years

4 Years

$265

$133

fotal Asset 50**

3 Years

6 Years

$265

$133

Total Asset 100

4 Years

4 Years

$265

liar for Dollar 50**

1.5 Years

3 Years

$265

$133

,liar for Dollar 100

2 Years

2 Years

$265

$265

'-...,

$265
•

[Q

one nursing home day and the home care daily benefir is equal to one half of

:: A larger daily benefit may be purchased. A grearer number of years of coverage may be available in each

Call the ill-stare, roll-free hodine for basic quesrions about rhe Pard,ership policies and ro find
out which insurance companies offer them:
1-866-950-7526

S.

Write:
NYS Par.rnership for Long-Term Care

In areas of the State
70
where long-term care
costs are higher. a poli75
cy with a larger daily
benefic is recommended. Check the costs in your area.

Albany, New York 12237

$6,413

How can I find out more about Medi$9,540

Policyholders benefit from a New York State income tax credit equal co 20% of insurance premium
costs.

*Example based on policy duration: 3 years of nursing home
care, 6 years of home care, or a combination of the t\Vo.

""'Based on 2012 minimum daily benefirs of $253 for nursing
home care and $117 for home care.

NYS Department of Health
ESP, Corning Tower, Room 1970

=se daily benefits are the 2013 minimums,
home care days are equal
,ursing home daily benefit.

Ask your employer. For New York State employees, retirees and family members, ask about

plan is best for you?

'0

Ask your insurance agent, financial advisor
or attorney.

2030

caid?
Call your local county Department of Social Services
with quesrions about Medicaid and eligibility rules, or
visit the websire for the New York Scate Department
of Health.
1-800-541-2831 or www.nyhealth.gov

The New York State Partnership for Long-Term Care:
An Underused Asset
By Peter Aronson
The adult child of an
elderly woman recently
came to my office wanting
to do long-term Medicaid
planning for his mother.
His mother had hoped to
save more than $500,000
for her children, the child
explained, possibly through
an outright h'ans£er or all.
irrevocable hL1St. If they did
such plcuming, the child and
mother were weU aware
that they could not apply for Medicaid nursing home
coverage for at least five years because of the look-back
period.
The child explained that his morn ("Client") had
long-term care insurance to pay for care in the interim.
I asked the child if the policy was part of New York
State's Partnership for Long-Term Care. The child did
not know, saying he had not heard of such a plan.
I reviewed the plan and it turned out it was part
of New York State's Partnership for Long-Term Care
("NYS Partnership"), purchased by the client in 1998.
The client selected the best option, the so-caUed total
asset protection plan caUed 3/6/50. This is how her
plan works: once she receives home care for SL,( years,
or nursing horne care for three years, or a combination
of the two that equals 1,095 days of care (calculated by
receiving one day for each day of nursing horne care
and V2 day for each day of home care), the client will be
eligible for Medicaid Extended Coverage with :hill asset
protection. 1 This means she will receive Medicaid regardless of her assets. She will not have to do any Medicaid planning. She will not have to transfer any assets.
After she uses up her allotted days lmder her long-term
care policy, she will be eligible for :hlU Medicaid coverage to pay for home care and/ or nursing home care,
should she need it Her assets will be exempt
However, Medicaid Extended Coverage does have
income limitations. For a couple, the spousal impoverishment minimum monthly maintenance needs allowllil.Ce ("MMMNA") applies, which in 2012 is $2,841. For
community-based single individuals, like my client,
they may keep half that amol.mt, or $1,420.50 in 2012.
If the individual is in a nursing home, they may keep
only $50 a month. The amOl.mt of income exceeding
those amOl.mts must be paid to Medicaid as a spenddown. 2 But another advantage to participating in
Medicaid Extended Coverage is that the Medicaid asset
transfer rules do not apply, thus my client can transfer as-

sets away and not suffer a penalty period. This means that
she can h'ansfer away certain income-producing assets
(i.e., a brokerage aCCOl.mt or income-producing real
estate), thereby lowering her income and reducing the
amOlmt she will have to pay to Medicaid, should she
need it. "In other words, as a Participating Consumer,
you will not lose eligibility for Medicaid Extended
Coverage because your income decreases after transferring an income-generating resource. 113
The NYS Partnership is a terrific option for my
client because her monthly income is moderate and
it falls far below the cost of her monthly home care.
And clearly this is a terrific option for many other New
Yorkers, particularly those who are YOl.mger, because
the YOlmger the purchaser, the less expensive the cost
of the policy. (The average age of a purchaser for a
NYS Partnership plan is approximately 60.) However,
for clients who have monthly income that exceeds the
monthly cost of their home care or nursing home care,
they are not eligible to receive the Medicaid Extended
Coverage. Therefore, these individuals would not make
good candidates for a NYS partnership plan. These individuals could explore other long-term care insurance
options outside the NYS Partnership.
My client had the foresight to purchase the policy
years ago and now has private long-term care insurance for up to six years. During this period, depending
on the policy an individual purchases, the private reimbursement rate can range from $126.50 to $200 per day
for home care or residential care (i.e. assisted living) or
$253 to $400 per day for nursing home care.
Needless to say, in the case outlined above, my
client and her children were extremely happy when
told no asset transfers were necessary. This case raised
the issue for me: Why don't more New Yorkers take
advantage of the NYS Partnership? I practice in New
York City and I have fOl.md that most of my clients
have never heard of the program. For clients who have
substantial assets, but a fixed monthly income that will
be less than the estimated cost of :hlture care, and are
l.mder seventy years old, I believe the partnership plan
is a viable option, one that certainly should be explored
by many more individuals than now consider it. One
thing that must be emphasized to clients is that the annual premimn cost of a NYS Partnership plan, if the
coverage is identical to a non-partnership plan, may
actually cost less. So why shouldn't the client consider
a partnership plan? Of course, each client's circumstances are different and the pros and cons must be
weighed.

Recent changes to the NYS Parhlership are designed to make the plans more ath'active to consumers.
The chal1ges will be described below.
1.

The Facts and Figures

2.

The NYS Partnership began in New York in 1993
and was among four states at the time to implement a
partnership program.
As an alternative means to fund
long-term care, New York State was
authorized to establish a partnership
for Long-Term Care demonstration
program. The program was designed
to assist New York State residents in
planning for the cost of long-term care
and to promote personal responsibility. This program, ftmded in part by a
grant from the Robert Wood Johnson
FOlmdation, promoted the availability
of New York State approved long-term
care il1surance policies issued by participating insurers to residents of New
York State.

As of Jlme 30, 2011, there were 72,310 active
policy holders in the NYS Partnership program. 4 (Approximately 1,000 additional policies are being sold
in the state every quarter.) These numbers pale compared to the potential client pool in the state. According to the state's 2010 U.S. Census figures, there are
2,617,000 people over age 65 in New York State, and
another 6,535,000 indi.viduals age 40 to 64, for a total of
9,152,000 people age 40 and over in the state. s Yet less
than one in 100 of those 9,152,000 individuals have a
long-term care policy in the NYS Partnership plan.
Equally as surprising, the purchase of policies in
cOlmties throughout the state is not close to proportionate with the cOlmties' population. The cOlmty with approximately 50 percent more policy holders than any
other cOlmty in the state is Monroe COlmty (Rochester
area), population 744,000, with 9,306 policies. Erie
C01.mty (Buffalo area), population 918,000, has the second most policyholders with 6,660. Compare Monroe
and Erie cmmties with the five boroughs of New York
City, population 8,184,000, with 7,982 policies, or with
Nassau and Suffolk COlmties, population 2,835,000,
with 11,887 policy holders. 6 and 7
A further look at the totals lmderlines the emphasis
placed on the NYS Partnership in upstate cOlmties: Onondaga C01.mty, with a population of 467,000, has 2,854
policyholders, the state's seventh highest total. Saratoga Cmmty, with a population of only 219,000, has 2,083
policy holders, the state's ninth highest total, and more
than Queens COlmty, with a population 10 times that of
Saratoga, with only 2,057 policy holders. Kffigs C01.mty,
the state's most populous cOlmty with 2,508,000 people,
has only 1,472 policy holders. S and 9
Clearly, elder care attorneys and long-term care
specialists upstate focus more on the NYS Partnership
then their downstate brethren.
According to NYS Partnership long-term care
specialists like Sam DePaolo, a licensed broker with
Genworth, based in Orange COUl1ty, and Ira Weiss, a
licensed broker based in Staten Island, a lot of brokers
don't suggest the NYS Partnership because they simply
don't Ul1derstand the plans and they find it difficult
to explain to clients. An excellent resource for brokers
and attorneys is the NYS Partnership Website. (http:/ /
www.nyspltc.org/).
To find the insurance companies that sell policies in
the NYS Partnership plan, go to: http://www.nyspltc.
org /insurers .htm.

The Beginning and the Options

The goal of the Partnership program
is financial independence for consumers through shared responsibility.
This means New York State will share
with participating consumers in planning for their long-term care expense.
If an individual! couple purchases a
Partnership for Long-Term Care insurance policy and keeps it in effect, the
State will protect them, if otherwise
eligible, against the costs of extended
care situations through the Medicaid
program. to
There have been four insurance plan options over
the years and a fifth option was just added, to be available in 2013, so there will now be three totaiasset protection plans and two dollar-for-dollar plans. The total
asset protection plan, as described in my client's case
above, means that once the private insurance benefit is
exhausted, the individual is eligible for Medicaid coverage regardless of their assets. The dollar-for-dollar
plan means that once the private insurance benefit is
exhausted, the individual's assets equal to the amolmt
expended lmder the private insurance benefit will be
an exempt asset. In both cases, income mles previously
described will apply.
a.

Total Asset Protection Plan

The Total Asset Protection plan allows for the disregard of all of the consumer's assets in determining
eligibility for Medicaid Extended Coverage. There are
two old options for Total Asset Protection and the one
new one:
1) Total Asset 50 policies, identified as 3/6/50 poli-

cies, provide a minimum benefit of:
• Three years in a nursing homei or

• Six years of home care.
To be eligible for Medicaid, the policy holder must
use benefits equal to three years of paid nursing home
care or its equivalent, or six years of paid home care
or a combination, with one day's credit for one day of
nursing home care and a 1h. day credit for one day of
home care. ll
2) Total Asset 100 policies, indentified as 4/4/100
policies, provide a minimum benefit of:
• Four years in a nursing home;
• Four years of home care; or
• Four years in a residential care facility, such as
an assisted living program.
To be eligible for Medicaid, the policy holder must
use benefits equal to four years of paid nursing home
care or its equivalent. A combination of nursing home
care, home care, or care in a residential facility may be
used to satisfy this requirementJ2
3) The new Total Asset protection plan, called
2/4/50, will provide a minimum benefit of:

• Two years in a nursing home;
• Four years of home care; or
• Four years of residential care, such as an assisted living program.
To be eligible for Medicaid, the policy holder must
use benefits equal to two years of paid nursing home
care or its equivalent, with a V:! day credit for every day
of home care or residential care. A combination of mITSing horne care, horne care, or care in a residential facility may be used to satisfy this requirement. 13
This will be an attractive plan option for some clients because it is expected to be a less expensive policy
than the other options.
b.

Dollar-far-Dollar Asset Protection Plan

The Dollar-for-Dollar Asset Protection Plan allows
for the disregard of the policy holder's assets up to the
amOl.mt of benefits paid out by the long-term care plan
on behalf of the COnSLll'ler. There are two options l.mder
the Dollar-for-Dollar Asset Protection Plan.
1) Dollar-for-Dollar Asset 50, identified as
1.5/3/50, provides a minimmn benefit of:

• 1112 years in a nursing home; or
• Three years of home care, where two days of
horne care equals one nursing home day.
To be eligible for Medicaid, the polky holder must
use benefits equal to IV:! years of paid nursing home
care, or, tlITee years of home care, or a combination of

the two, where one day of nursing home care COl.mts
as one day and one day of home care cmmts as a 1h. of a
day.14
2) Dollar~for-Dollar Asset 100, identified as
2/2/100, provides a minimum of:
• Two years in a nursing home; or
~

Two years of home care; or

• Two years in a residential care facility, such as
an assisted living program.
To be eligible for Medicaid, the policy holder must
use benefits equal to two years of nursing home care,
or a combination of nl.ITsing home care, home care and
care in a residential care facility. A participating consmner may buy a partnership policy that exceeds the
minimum required, but there are restrictions. IS
Here's a SLITnmary of some key elements of the
NYS Partnership plan:
• Insurance companies will notify policy holders
approximately 90 days before they are eligible for
Medicaid;
• There is no age restriction for participating in the
NYS Partnership plan;
• In the Total Asset Protection Plan, if the policy
holder is married, the spouse's resources are not
cOlmted when determining Medicaid eligibility
for the policy holder;
• In the Total Asset Protection Plan, because a
policy holder's total reSOlITCeS are exempt, the
rules regarding resource lTansfers, the look-back
period and penalty period do not apply;
• In the Total Asset Protection Plan, no lien or estate recovery may OCClIT against a policy holder's
property or estate;
• In the Total Asset Protection Plan, annuities purchased by the policy holder or their spouse are
exempt;
• In the Total Asset Protection Plan and the Dollarfor-Dollar Plan, the $750,000 Home EqLuty Rule
does not apply;
• Medicaid Extended Coverage imposes income
limitations: for a couple, the spousal impoverishment minirnlITn monthly maintenance needs
allowance (MMMNA) applies, which in 2012 is
$2,841. For community-based single individuals, the covered individual may keep half that
amol.mt, or $lA20.50 in 2012. If the individual
is in a nursing horne, they may keep only $50 a
month. The amolmt of income exceeding those
amOl.mts must be paid to Medicaid as a spenddown. However, because Medicaid transfer rules

do not apply, the individual may transfer away
certain income-producing assets to reduce hi.s or
her spend down; and
~

3.

If an insurance company denies a claim due to
failure to meet the insurer's disability standards,
the policy holder may request that the NYS Partnership review the denial. 16
2012 Changes

In addition to adding the fifth plan option of
2/4/50, described above, there are tllJ:ee other important changes to the NYS Parh1ership.
1) New York State will now participate in reciprocity although to a limited extent. The change will
allow New Yorkers who have purchased a NYS
Partnership Plan in New York to relocate to one
of 40 other participating states and take advantage of asset protection and receive Medicaid
in those states at a dollar-for-dollar level. Reciprocity will not apply for total asset protection.
This means that even if an individual purchases
a total asset protection plan in New York State
and then moves to one of these 40 states, the individual will receive only dollar-for-dollar protection from that other state. Thus, the am01.mt
of assets protected will be only the am01.mt
expended l.mder the individual's private longterm care plan. (It's important to keep in mind
that virtually all the NYS Partnership plans
purchased in New York State-98 percent, according to the NYS Partnership-are total asset
plans, because consumers want full, not partial,
protection for their assets, particularly when the
cost of the two types of policies is not that much
different)P
2) In the past, NYS Partnership policies required
that the minimum daily benefit amount be
increased annually by an inf1ation protection
factor of 5 percent. The new rule will allow the
consumer to choose an int1ation protector of 3.5
percent or the 5 percent. The option of the lower
illflalion protector will lower the cost of the
policy.18
3) The final. change will allow insurance agents to
become certified to sell NYS Partnership plans
through an on-line training and certification
program. For details, see: http://www.nyspltc.
org/ agents / index.htrn. 19
4.

Factors to Consider

While I believe the NYS Partnership is not being
fully utilized by New York consumers, clearly it is not
a program for everyone. 1£ individuals project a substantial monthly income in their later years when they
might need care--in other words, if they believe their
monthly income will more than pay for horne care or

nursing home care and they are l.ffiwilling or lmable
to h'ansfer certain assets to reduce their income-then
they would not be eligible for Medicaid coverage, so
they would not want to purchase a NYS Partnership
plan. The plan also might not make sense for our older
clients. For example, a healthy 55-year old can purchase a 3/6/50 total asset protection plan, with $126.50
daily coverage for home care and $253 daily coverage
for nursing home care, with 5 percent in±1ation protection, for approximately $2,600 a year. The cost for a
75-year-old would be approximately $12,000 a year.
The older clients will have to evaluate whether it's
cost effective for them to purchase a policy. We should
emphasize to our YOlmger clients that the NYS Partnership option, or any long-term care insurance option, is
much less expensive when purchased at a YOlmger age.
Insmance brokers reported to me in interviews that
they have many clients with substantial assets (easily
more than $1 million), who project a axed, moderate
income, who are purchasing partnership plans. Some
individuals buy the plan for financial need, and some,
the brokers say, for equal parts need and peace of
mind. As elder care attorneys, we advise clients to be
prepared for many scenarios, including catastrophic
illness or events, even though these events for the average person are a remote possibility. An example is the
all-encompassing durable power of attorney, with a
few dozen modifications, to cover a plethora of scenarios, even though most scenarios are lmlikely to arise for
any particular individual. But we include these modifications just in case. Long-term care insurance falls into
this same category. It is there just in case.
I believe strongly that as part of our regular client
intake, whether our clients are 40 or 70, we should inquire whether the client has long-term care insurance
and if not, then, if the client's finances warrant it, we
should advise the client on NYS partnership options,
as well as other long-term care insurance options. After
all, we all have had or heard about the 50-something
client who suffers a catastrophic event and needs (or
will need) extensive care. Personally, I have had two
cases-one client hit by a bicyclist and a second with
early-onset Alzheimer's disease-who came to me after
the fact. Neither had long-term care insurance and now
it is too late to get it. That's why we advise clients on
steps to take just in case. We should have a list of qualified and reputable long-term care insurance specialists
available for referral. (A list of certified agents can be
fmmd at: http://www.nyspltc.org/certified_agents/.)
We should advise the client that long-term care insurance is a safety net. A safety net that hopefully will
never be needed, but one that will be there just in case.
It is our job to advise the client on the options, so that
the client can make an informed decision.
A NYS Partnership plan is not for everyone, but
I believe it is a viable option for a far greater pool of
New Yorkers than now consider and purchase a plan.
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I. INTRODUCT10N

A. Menta,

In Anglo,-American law, the concept of mental "capacity" is used to measure the
degree to which an individual has the "mental ability to understand the nature and
effects of one's acts"j as determined by a medical or cognitive assessment of an
individual's mental ability. Based on an individual's mental capacity, the law decides
whether the individual had sufficient capacity to engage in the action in question. The
legal concept of mental capacity, therefore, is the basis for "when a state legitimately
may take action to limit an individual's rights to make decisions about his or her own
person or property.',2 Different actions require different levels of menta! capacity.
The more complex the act or decision, the greater the level of capacity required;
the requisite level of capacity varies with the situation. 3 The required degree of legal
capacity can be thought of as existing on a spectrum so that the legal capacity
sufficient to perform certain acts may be considered insufficient to perfonn others.
For example, the legal capacity required to make a will ("testamentary capacity") is
lower than that required to enter into a valid contract. 4 Consequently, in many
jurisdictions, even though an individual has been found to lack the capacity to contract,
the individual may stilI be found to have the requisite capacity to make a valid wil1. s
This article discusses the levels of capacity required to undertake a variety of
legal acts, including executing valid wills, trusts, gifts, powers of attorney and
contracts. This article also explores a doctrine that is closely related to the
detennlnation of testamentary capacity, the doctrine of "undue influence." Undue
influence lies in the shadow land between testamentary capacity and the capacity to
contract and is used by probate courts to invalidate the will of an individual whose
capacity level is high enough for testamentary capacity,· but too low to enable the
testator to resist the importuning of another.
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1. Black's Law DictionGiJ' 220 (8th ed. 2004).
2. Charles P. Sabatino, Competency: Refining Our Legal Fictions, Older Adults' Decision-Making
and the Law 3 (Michael Smye, K. Warner Schaie & Marshall B. Kapp eds. 1996).
3. One commentator has pointed out that" ... our legal system has always recognized situationspecific standards or competency that depend on the specific event or transaction in question-such
as capacity to make a will, marry, enter into a contract, vote, drive a car, stand trial in a criminal
prosecution and so on." Sabatino, supra n. 2, at 4.
4. Warren F. Gonnan, M.D., TestamentGiJ' Capacity in Alzheimer's Disease, 4 Elder L. 1. 225, 233
(J 996); Nancy 1. Knauer, Defining Capacity: Balancing the Competing Interests of Autonomy and
Need, 12 Temp. Pol. & Civ. Rts. L. Rev. 321, 322 (2003). 171 the Matter of the Estate of Albert
Goldberg, 582 N.Y,S.2d 617, 620 (N.Y. Sur. Ct. 1992) (stating, "It is hornbook law that less mental
capacity is required to execute a will than any other legal instrument.").
5. In re Anderson, 246 N.W.2d 586, 587-88 (Neb. 1976); In re Aagesol1, 702 P.2d 338 (Mont. 1985).
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The validity of a will can be challenged on a variety of grounds, including
mistake in the execution,6 fraud/ and duress. 8 But by far the most prevalent and most
successful way to challenge a will is to claim that the testator lacked sufficient
capacity,9 because only individuals with "testamentary capacity" can legally execute a
valid will. lO If legal capacity lies along a spectrum, testamentary capacity is at the
lower end. Consequently, because of the relatively low level of capacity needed to
execute a valid will, most claims of testamentary incapacity fail. The law's liberal
definition of testamentary capacity is central to the concept of "freedom of testation,"
which means simply that testators should be free to dispose of their propeliy however
and to whomever they wish. II It is valued in the Anglo-American system of law for a
number of reasons, including the belief that individual autonomy should extend to
controlling the post-mortem distribution of the individual's propeliy. Some also
believe that the knowledge by testators that they will be able to dispose of their
property at their deaths to whomever they choose encourages individuals to be
productive and accumulate wealth. 12 Additionally, the understanding by family
members that the testator is free to dispose of propeliy to any or none of them is
thought to encourage increased loyalty and devotion by family members and to
discourage the family from abandoning an aging testator in need of their concem and
care. 13
Of course, testamentary capacity alone is not sufficient. The will or the gift made
by the will also must not be the result of undue influence. The requirement that a
testator have testamentary capacity and be free of undue influence protects the testator
and, secondarily, the testator's family. If a testator is found either to have lacked
testamentary capacity or to have suffered from undue influence, the will is invalid and

6. [n re Estate a/Dye, 92 Cal. App. 4th 966 (Cal. Ct. App. 2001).

7. Rood v. Newberg, 733 N.E.2d 126 (Mass. App. Ct. 1999).
8. Cal. Prob. Code § 6104 (2005).
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9. See Lawrence A. Frolik, The Biological Roots of Undue D!fluence: What's Love Got to Do IYith
[t?, 57 U. Pitt.L. Rev. 841, 848 (1996); Gary A. Spitko, Gone But Not COI?/orming: Protecting the
Abhorrent Testator/rom Majoritarian Cultural Norms Through Minority-Culture Arbitration, 49
Case W. Res. L. Rev. 275,283 (1999); John C. Welsh, Estates Clnd Trusts, 49 Syracuse L. Rev.
473, 483 (1998). Professor Schoenblum found that "undue influence and lack of testamentary
capacity accounted for the exclusive grounds of contest in 39 of 60 cases in which the allegations
could be detennined." Jeffrey A. Schoenblum, Will Contests-An Empirical Stud)), 22 Real Prop.
Prob. & Tr. 1. 607, 647-50 (1987).
10. Every state has a statute that requires a testator to have testamentary capacity in order to make a
valid will. The vast majority of these statutes require the testator to be "of sound mind." See Unif.
Prob. Code § 2-501 (2004). For a list of state statutes that require a testator to be "of sound mind,"
see Reporter's Note, Restatement (Third) of Property: Wills & DOllaliFe Tras/ers § 8.1 (2003).
11. See Gorman, supra 11.4, at 532.
12. Pamela R. Champine, A Sanisl Will? 19 N. Y.L. Sch. J. I-rum. Rts. 177, ! 81 (2003).

13. [d.
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the property passes by intestacy, or a fonner will becomes the valid will dictating how
the testator's property will be distributed. Obviously, intestacy favors the family, 14
and, in most cases, the revival of a former will also favors the family. Alternatively,
the will may be valid, but the undue influence may invalidate the gift to the person
responsible for the undue influence. IS Should that occur, the gift will pass by the
residuary clause 'of the will. Here again family members are often the beneficiaries of
the residue. If not favored, the family will have no reason to dispute the will or a gift
thereunder, as it is axiomatic that those who benefit by the invalidation of the will or a
gift thereunder are those who challenge its validity.
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B. Age and Other Status Requirements for Testamentary Capacity

The issue of testamentary capacity is not one that is unique to modem law; it has
ancient rootS. 16 In the past, age and the individual's status were considered relevant in
the detelmination of whether an individual had testamentary capacity. In modem
times, while age is still a component of capacity, requirements relating to status have
yielded to a general requirement as to the testator's state of mind.
Age, or perhaps an ageist attitude, often appears in the law as a component of a
detenmnation of capacity, both for the execution of wills and for entering into a
contract. J7 For many years, the age of majority throughout the United States was age
21, and, in many jurisdictions, that was also the age required for an individual to make
a valid will. 18 Due to the almost universal reduction of the age of majority to age 18,
the Unifornl Probate Code and most state laws now provide that an individual who is
under the age of 18 is per se incapable of writing a valid will. I9 Of course, this
requirement is based solely on chronological age, which may have little connection
with an individual's "mental age" or mahlrity. At the other end of the age spectmm,
advanced age, in and of itself, is not a bar to testamentary capacity, though certainly
the older the testator, the more likely that he or she may suffer from diminished
capacity and so lack testamentary capacity.
Factors other than age have historically played a role in the detennination of
whether an individual could execute a valid will. Married women were once deemed
to be unable to own property and to possess the legal capacity necessary to perf01111 a

14. A typical intestacy scheme will divide the decedent's property amung the decedent's spouse,
children and other descendants; parents; siblings and the descendants of siblings; grandparents and
the descendants of grandparents. See Unif. Prob. Code § 2-103 (1990).
15. Restatement (Third) of Property: Wills & Donative Trasfers § 8.1 cmt. b (2003); Burke v. Burke,
801 S.W.2d at 693 (Ky. Ct. App. 1990); Ray D. Madoff, Unmasldng Undue Influence, 81 Minn. L.
Rev. 571, 575 (1997).
16. See Eucine L. Ross & Thomas J. Reed, Will Contests § 2:4 (2d ed.1999) for a discussion of the
historical development of the law relating to testamentary capacity and lmdue influence.
17. For example, in most states, contracts made by those who have not reached the age of majority are
void or voidable by the minor. See e.g., GA. Code Ann. § 13-3-20 (2003).
18. Madoff, supra n. 15, at 611.
19. Unif. Prob. Code § 2-501 (2004). One noteworthy exception is Georgia where the minimum age to
write a valid will is 14. GA. Code Ann. § 53-4-10 (2005).
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variety of transactions, including making a valid will. 20 Criminals, captives, and
indentured servants were also deemed to lack testamentary capacity.21 Other past per
se bars to testamentary capacity include impairments in sight, hearing or speech,
habitual drunlcelmess or drug addiction, insanity, "idiocy," and illiteracy.22 In some
jurisdictions, individuals who were found to be "immoral" could not make valid
wills.23 Today it is rare to find such conditions in state testamentary statutes, though
some historical concepts and attitudes about mental incapacity live on in the current
requirements relating to the testator's state of mind.
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C. The Modern View o/Testamentary Capacity
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Most modem state statutes merely require that an individual be "of sound mind"
in order to make a valid will. Some statutes go further and contrast the capacity to
make a will with the capacity to enter into a valid contract, which is usually deemed to
be a higher level of capacity.24 But generally the statutes offer little by way of
illustration as to what type of mental state constitutes "testamentalY capacity."
The common law test for testamentary capacity was laid out in 1790 in
Greenwood v. Greenwood25 and refined in 1840 in Harwood v. Baker?6 Since that
time, the Greenwood-Baker test has served as the template for virtually every court
determination of testamentary capacity.27 The common law test has four elements:
1. Did the testator understand the nature of the act he or she was
performing?
2. Did the testator Imow the nature and extent of his or her property?
3, Did the testator know the identity of those who were the "natural objects
of his or her bounty"?
4. Did the testator understand the will's disposition of his or her propelty?

20. See Mary p, Radford, Wills and Administration in Georgia § 4.1, at 55 (6th ed.) (TIle Han-ison
Company 2000).
21. Id. at 55.
22. See James B. McLaughlin & Richard T. Boswer, Wiggins: Wills & Administration 0/ Estates in
North Carolina (14th ed,) (The Harrison Company 2000); Ross & Reed, supra n. 16, at § 2·9. The
Georgia Code cunently provides that "an insane individual may not make a will except during a
lucid interval." GA Code Alill. § 53-4-1 ICc); Radford, supra n. 20, at § 4.3 60-61, § 41 and § 4.1
55; Ross & Reed, supra n. 16, at § 2:4,
23. See discllssions at James R. Men-itt, 1 KY. Practice: Prob. Practice & Procedure § 377 (2d ed.
1984); Radford, supra n. 20, at § 4.258,
24. Compare GA. Code Ann. § 53-4-1 I (b) ("An incapacity to contract may coexist with the capacity to
make a will.") with D.C. Code 18- I 02 ("A will, testament, or codicil is not valid for any purpose
unless the person making it is at least 18 years of age and, at the time of executing or
acknowledging it as provided by this chapter, of sound and disposing mind and capable of
executing a valid deed or contract.").
25. Greenwood 11, Greenwood, 163 Eng. Rep. 930 (1790) (Eng,).
26, Hanvood v, Baker, 13 Eng. Rep, 117 (1840) (Eng.),
27. See Frolik, slipra n. 9, at 849-50.
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The four elements make it clear that the common law test focuses not on the age
or the physkaJ or mental condition of the individual, but rather on the individual's
decision~making ability.
Although at first glance the elements of the common law test appear simple, their
application raises many questions. For example, to satisfy element number one, does
the individual have to know the difference between a will and intestacy or is it enough
that the individual understands that a will distributes his or her property upon death?28
To meet the second element, what degree of detail must the testator know about his or
herassets?29 Must the testator know the exact makeup of his or her stock portfolio or
the precise location of every item of real estate? What if the testator has little or no
education and no comprehension of the extent of his or her financial holdings, but
knows exactly which items of furniture and jewelry should go to which relative?
Under element number three, must the testator know the identity of those whom the
intestacy laws deem to be the "nahlraJ objects of his or her bounty"? Must the testator
be able to name every single one of his or her grandchildren or great~grandchi1dren?
Finally to meet the fourth element, to what extent must the testator be familiar with the
effect of generation~skipping tmsts, QTIP tmsts, charitable remainder trusts, and the
amalgam of complex estate planning mechanisms recommended by the lawyer?
Phrased differently, is the common law test of testamentary capacity static and
rigidly adhered to in every individual's situation or is it flexible depending upon the
individual's life circumstances, the size and complexity of an individual's estate, and
the individual's plan for the disposition of his or her property? Is a once~married,
long-term spouse who wants to leave her modest estate to her surviving spouse in trust
and then to her children held to the same standard as a thrice-manied, 80-year-old
bachelor who chooses to disinherit his children and bequeaths his multi-million dollar
estate to his new 25-year-old girlfriend? Should an individual who has only a few
material possessions, blit knows exactly to whom those possessions should go, be held
to the same standard as an individual whose lawyer has helped him to set up a family
limited partnership, a qualified personal residence trust, and a trust to avoid the
generation-skipping transfer tax? Should a weak, frail, disabled 80-year-old who is
addicted to painkillers be held to the same standard as a healthy young stockbroker
who just made his first million? The simple answer to these questions is that if a
testator's testamentary capacity is challenged the fact-finder will be faced with making
a detennination based not on any single fact or one element of the common law test,
but on the totality of the circumstances as to the mental state of the testator at the time
of the execution of the wilI. 30
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Proof of testamentary capacity is a component of every proceeding for the
probate of a wil!.31 The inherent vagueness of the testamentary capacity requirement
leaves much of the detennination of capacity in the hands of the fact-finder. The
propounder of the will has the initial burden of proving that the testator had the
capacity to make the will, but this burden is not difficult because in most jurisdictions
the testator is presumed to have had testamentary capacity.32 If capacity is challenged
or undue influence is claimed (in the fonn of a "will contest" or "caveat"), the burden
shifts to the one challenging the will to prove lack of testamentary capacity or undue
influence. The evidence offered in these cases is by its very nature circumstantial and
often consists of "the usual mish-mash of lay opinions, medical reports, and
hypothetical expertise. ,,33
The testator must have testamentary capacity at the time of the execution of the
Will. 34 Even if the testator was mentally incapacitated at other times, the will is valid if
the testator had capacity at the moment when he or she signed the will. Known as the
"moment of lucidity,,,35 this concept puts great weight on the testimony of those who
o bserved the testator at the time of the will signing. Thus, the witnesses to the will and
others present at the time the will was executed are the best source of inf01111ation as to
the testator's state of mind. 36 The more remote the evidence is from the time of the
will execution, the less likely it is to be given credence or even to be adlwssible. 37
Because the testimony of the attesting witnesses is rarely enough to resolve a
testamentary capacity question, however, both the propounder and the challenger

31. "Probate" (from the Latinprobare-"to prove") is the process of proving in front of the appropriate
judicial authority that the proffered will is in fact the will of the testator. The sole issue in a probate
proceeding is devisavit vel non-was this, or was it not, the testator's wi1l7 A will is not valid to
pass title to property unless it has been admitted to probate. In a typical probate proceeding, the
person who is offering the will for probate (the "propounder" or "proponent") must make out a
prima fade case that the will was properly executed and that the testator had testamentary capacity .
32. Franklin v. First National Bank, 200 S.E. 679, 682 (1938). See a/so, Thompson v. Dcwitte, 59 Ga.
472,475 (1877) (stating, "The truth is, that what the propounders have to can'y, on the score of
sanity and freedom, is more in the nature of ballast than of cargo. It is just burden enough to sail
with-no more."). See also, Evans v. Arnold, 52 Ga. 169, 181 (1874) (stating, "Undoubtedly sanity
is the nonnal condition of man, and if, on an examination of the circumstances attending the
execution nothing unusual appear; if the testator appears to be aware of what he is doing, and acts
as sane men do, I am of the opinion that a prima facie case is made ollt, at least that a verdict for the
will would be justified, if, when the facts are detailed, the act as done is done as sane men do
things--as if a man ask a witness to attest his will, and the witness do so on its being·signed by the
testator-the very act of signing, intelligently, is a sane act."),
33. Ross & Reed, supra n. 16, at § 6.6.
34. See Estate of James Henry Mask, 703 So. 2d 852, 856 (Miss. 1997). See discussion at Radford,
supra n. 20 at § 4-5 64-65.
35. See Gorman, supra n. 4, at 234; Daley v. Boroughs, 835 S.W.2d 858, 864 (Ark. 1992).
36. See Gorman, supra n. 4, at 234.
37. See Daley, 835 S. W.2d at 838; Caudill v. Smith, 450 S.E.2d 8, 12 (N.c. Ct. App. 1994) (stating,
"Evidence of his mental condition before the critical time is admissible, if it is not too remote to
justify an inference that the same condition existed at the latter time.").
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typically resort to a variety of other types of evidence, including medical experts,
psychologists, medical reports and other forensic evidence.
Neither lay nor expert witnesses may testifY as to whether the testator had the
legal capacity necessary to make a will, as this is a legal conclusion rather than a
question of fact. 38 However, any witness is allowed to give an opinion as to the mental
state of the testator. A lay witness must state the facts on which the opinion is based. 39
An expert witness such as a physician, a psychiatrist or other professional may give an
opinion without laying a factual basis, but typically an expert will layout the
circumstances that led to his or her opinion. 40 An expert can also rely on forensic
evidence in the form of various tests administered to the testator during life and at or
around the time of the will execution.
Although the conclusion concerning testamentary capacity is a legal
determination, the facts presented to the judge or jury in a testamentary capacity case
often determine whether the will is admitted to probate. For example, although not
technically "evidence" in a testamentary capacity case, the testator's choice as to the
disposition of the estate often convinces the judge or jury that the testator lacked or
had diminished capacity or that he or she was unduly influenced. 41 The fact-finders
evaluate the testamentary scheme from a variety of angles. Apparently applying their
personal set of values, the fact-finders appraise whether the chosen scheme is one that
a "normal" individual would choose. 42 It should corne as no surprise that fact-finders
typically do not favor a disposition that contravenes the norm (e.g., leaving one's
estate to a same-sex partner as opposed to one's children). Similarly, a deviation from
a long-held testamentary scheme (e.g., testator changes her will from one that benefits
her children to one that favors her new boyfriend) seems to influence the decision of
the fact-finders. 43
A final fmm of evidence that arises in the context of a will challenge is when the
testator, prior to or shortly after executing the will, has been found by a court to be
incapacitated and in need of a guardian or conservator. Interestingly, such an
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38. Page v. Beach, 95 N.W. 981 (Mich. 1903).
39. An example of the types of facts to which lay witnesses may attest appears in Estate of Long, 575'
N.W.2d 254, 258 (S.D. 1998). In this case, there was also testimony from Paul's granddaughters
that he did not remember or recognize them in May of 1996. There was testimony from Shirley
Holt who managed the hotel Paul lived in for twenty years that he was confused and that he had
gotten worse in the last few years. Also, Paul's long-time acquaintance, Sheriff Mike Demery,
testified that Paul did not know who Demery was on different occasions and that Paul would
become confused.
40. The opinion of expert witness may be challenged on Daubert grounds (i.e., it is based on bad
science); see Lawrence A. Frolik, Science, Common Sense, and the Determination of Mental
Capacity, 5 Psycho!. Pub. Pol'y & L. 41 (1999).
41. Melanie B. Leslie, The Myth of Testamentary Freedom, 38 Ariz. L. Rev. 235, 236-37 (1996).
42. Mary Louise Fellows, In Search of Donative Intent, 73 Iowa L. Rev. 611,613 (1988).
43. See generally Spitko, supra n. 9.

45.

46.
47.
48.
49.

50.
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adjudication in most jurisdictions does not bar the individual from making a valid
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III.

CAPACITY TO EXECUTE A VALID TRUST

Under the Uniform Trust Code (UTC) , the capacity necessary to execute a
revocable trust is the same as that needed to execute a wil1. 45 This represents a change
from some case law that appeared to apply a higher standard of capacity to trusts. At
least, the cases used different language to describe the capacity needed and so it would
seem that the courts may have been giving a signal that they were looking for a higher
level of capacity.46 For example, in a 1980 New Mexico case, the court described the
capacity necessary to execute a valid trust in language similar to the Restatement
(Second) oj Contracts as "whether a person is capable of understanding in a reasonable
manner, the nature and effect of the act in which the person is engaged. ,,47 When the
actual facts of the cases are examined, however, the capacity standard found necessary
to write a'trust seems remarkably similar to that needed to execute a will. Although
the comt defined capacity similarly to a contractual standard, it went on to discuss the
possibility of a lucid interval (a term usually reserved for testamentary capacity
decisions) and compared the decedent's situation with a case dealing with testamentary
capacity,48
The UTe declaration that the same level of capacity is necessary to execute a
trust or a will comports with modem estate plamling in which a trust is often a will
substitute or a pour-over inter vivos or testamentary truSt. 49 Given that the trust and
the will are both part of the same estate plan, there is little reason to apply different
standards of capacity. In an Arkansas case, the court specifically stated that because
the trust was analogous to a will, it "draw[s] no distinction between the mental
competency and free will necessary to execute either a will or a trust 'which takes
effect, in part, at the date of death. ,,50
Even if state law holds to a different standard, it is doubtful that in practice any
court is going to come to a different outcome based on the differing standards. In
short, if the trust settlor has enough capacity to execute a will, he or she almost surely
44. See e.g., Estate of Long, 575 N.W.2d at 257; Estate of Mask, 703 So. 2d at 856; Estate of Toler,
886 So. 2d 76, 77 (Ala. 2004). However, the imposition of a guardianship may affect other powers
of an individual that have a direct effect on how property of that individual is distributed at death.
See e.g., Sun Trust Bank v. Harper, 551 S.E.2d 419, 423 (Ga. 2000) (holding that the ward's attempt
to change the beneficiary of his Individual Retirement Account, subsequent to the imposition of a
guardianship, was void).
45 . Unif. Tmst Code § 601 & cmt. (2004).
46. See e.g., In re Jones, 401 N.E.2d 35 I (Mass. 1979); In re Estate ofACN, 509 N. Y.S.2d 966 (N.Y.
Sur. Ct. 1986).
47. I/1 re Estate ofHead, 615 P .2d 271, 274 (N.M. Ct. App. 1980).
48. Id.
49. See e.g., Dragan v. Miller, 679 F.2d 712 (7th Cir. 1982); Georges v. Glick, 856 F.2d 971 (7th Cir.
1988); Alan Newman, Elder Law: The Intention of the Settlor Under the Uniform Trust Code:
Whose Property Is It, Anyway?, 38 Akron L. Rev. 649 (2005).
50. Noland v. Noland, 956 S.W.2d 173, 175 (Ark. 1997).
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has the capacity to create a valid trust. For example, in 1994, a Louisiana court stated
that the decedent needed contrachIal capacity to make an effective trust amendment,
but the court only considered the decedent's testamentary capacity before finding that
she possessed the capacity to execute a valid wil1 and the bust amendment. 51
The only exception to a merger of capacity standards might occur when the trust
acts as a conduit for an inter vivos gift. For example, the settlor, Myrna, creates an
irrevocable' trust funded with $100 ,000 for the benefit of her two nieces, naming their
mother, Monica, as trustee. The income is to be used for the educational needs of the
nieces, with the principal to pass to the nieces ten years after Myrna's death. Here the
settlor has made a completed gift but used a trust to affect the timing of its
distribution. 52 Faced by a challenge to the trust by Myrna's brother, Mark, a comi in a
state with case law that uses different language to describe the capacity required to
execute a tmst might demand more capacity of Myrna than if she had merely signed a
will that established a testamentary trust to accomplish a similar devise. That is, when
an irrevocable trust is f'unded, two acts take place. First, the bust is created by a settlor
who must 4ave at least the capacity to write a will. Second, the settlor makes a gift to
the in-evocable trust. To make the gift, the settlor, now acting as a donor, needs the
capacity required to make a gift.
IV. CAPACITY TO MAKE A VALID GIFT OR THE EXECUTION OF A DEED

It is clear from case law that the capacity to make a gift is the same as the
capacity to enter into a contract. S3 For example, an Illinois court held that "the test of a
donor's mental capacity to make a gift is whether at the time of the h'ansaction the
donor had the ability to comprehend the nature and effect of his act.,,54 The court
considered evidence that the decedent suffered from an organic brain disorder and was
confused and disoriented. The court also heard evidence that the decedent always
recognized the beneficiary of the gift. Nevertheless, upholding a higher standard of
capacity, the court concluded that the decedent could not have comprehended the
nah1re and effect of his gift.55 A federal comi found that withdrawals from a
decedent's bank account by her nephew could not be considered gifts, because the
decedent, who had earlier been declared incompetent because of disOlientation and
general confusion, was not competent to contract, and therefore not competent to make
a gift. 56
A gift requires that the donor have the requisite intent. Thus, an individual must
have sufficient mental capacity to form that intent. If the would-be donor lacks
capacity, an essential element of a completed gift, intent is missing and so no gift can
51. Corley v. Munro, 631 So. 2d 708 (La. ct. App. 1994).
52. See e.g., In re Estate 0/ ACN, 509 N.Y.S.2d 966 (N.Y. Sur. Ct. 1986); In re Jones, 401 N.E.2d at
351.
53, Bettin 11. Commissioner 0/ Internal Revenue, 543 F.2d 1269, 1271 (9th Cir. 1976); Wyman v.
Dunne, 359 P.2d 1010, 1014-15 (Idaho 1961); Hill 11. Brooks, 482 S.E.2d 816,821 (Va. 1997).

54, In re Estate o/Clements, 152 Ill. App. 3d 890, 894 (lII. App. Ct. 1987).
55. Id
56. In re Bellin, 543 F.2d at 1269.
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occur. 57 The similarity between capacity for maldng a contract or a gift is based on
the possible deleterious effect on the donor. The court in Null's Estate stated this
succinctly, "[I]t requires more business judgment to make a gift than to make a will, as
the former is immediately active while the latter is prospective ... .,,58 Just as an
incapacitated person, because of his or her lack of comprehension of the terms or
consequences of the contract, may enter into an unfair or disadvantageous contract, so
too maya donor unwittingly make gifts that he or she can ill afford to make.
Along the same lines, the standard of contractual capacity must be met for an
individual to execute a valid deed. A North Carolina COUlt stated:
The mental capacity required for the valid execution of a deed is the ability
to understand the nature of the act in which the party is engaged and its
scope and effect, or its nahlre and consequences-not that he should be able
to act wisely or discreetly, nor to drive a good bargain, but that he should be
in such possession of his faculties as to enable him to know at least what he
is doing and to contract understandingly. .. A want of adequate mental
capacity of itself vitiates the deed, while mere mental weakness or infinmty
will not do so, if sufficient intelligence remains to understand the nature,
scope, and effect of the act being perron-ned. 59
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CAPACITY TO APPOINT AN AGENT UNDER A DURABLE POWER OF ATTORNEY

Case law consistently holds that a principal who appoints an agent under a power
of attorney must have the capacity required to make a contract. 60 While a power of
attorney is not a conh"act, it does commit the principal to a relationship that, like a
contract and unlike a will, may have immediate impact upon the principal or at least
can impact the principal during life. 61 In contrast, a will takes effect only at death, so it
affects only potential beneficiaries, but has no financial effect on the testator .
A power of attorney can be amended or revoked as long as the principal has
capacity. A durable power of attomey, however, can continue to affect the financial
weII-being of the principal after the principal has lost capacity. Prior to enabling
statutes, a power of attomey was tenninated upon the incapacity of the principal, but
that safeguard has been eliminated so that the agent can continue to act (or, in the case
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Fellows, supra n. 41 at 621.
Nul/'s Estate, 153 A. 137,139 (Pa. 1930).
Lanib v. Perry, 86 S.E. 179, 183 (N.c. 1915).
See e.g., In re Thames, 544 S.E.2d 854 (S.c. Ct. App. 2001); Testa v. Roberts, 542 N.E.2d 654
(Ohio 1988); Persinger v. Holst, 639 N.W.2d 594 (Mich. Ct. App. 200!). The powers of attomey
that are the subject of this section are powers of attorney for financial purposes, such as buying or
selling the principal's property. Powers of attorney that appoint an agent to make health care
decision for the principal are discussed in the next section.
61. Persinger, 639 N. W.2d at 597 (stating that "[requiring the] principal be mentally competent to
consent to, render a degree of control over, and appreciate the significance and consequences of the
resulting agency relationship is consonant with the purpose of a power of attomey. ").
57.
58.
59.
60.
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of a springing durable power of attorney,62 begin to act) after the mental incapacity of
the principal. 63 Of course, a will is not affected by the later incapacity of the testator,
but then a wiIl has no effect on the life or the financial well-being of the testator.
Given the scope of authority granted to an agent under the power of attorney and the
possibility that the principal may not have the capacity to revoke it, it is not surprising
that the law requires a higher level of capacity to create a power of attorney.
Furthermere, the "fiduciary relationship created by a durable power of attorney is like
the relationship created by a tmst. The fiducimy duty principles of tmst law must,
therefore, be applied to the relationship between a principal and her attomey-in-fact.,,64
In a South Carolina case, citing lack of capacity, a daughter challenged her
mother's revocation of a durable power of attorney naming her as agent and execution
65
of a new durable power of attomey naming her sister.
The court held that the
creation of a durable power of attomey is the creation of an agency relationship and so
66
requires contractual capacity to execute and revoke. As such, the individual creating
the durable power of attomey must "understand the nature, scope and the extent of the
business she is about to transact.,,67 A Michigan court considered whether a durable
power of attomey was valid and held that because of the purpose of a power of
attomey and sound public policy, the creator of a durable power of attomey must have
contractual capacity.68 That is, the "primary purpose of a power of attomey is to
evidence the delegation of authority to perfonn particular legal acts... as an
appointed agent. . . . A fundamental requirement to such an agency relationship is that
the parties to the agreement consent to its creation.,,69 FurthelIDore, allowing
incapacitated individuals to create durable powers of attorney "would give license to
those who have the power or inclination to coerce, cajole, or dupe such a person into
effectively rehn~uishing rights to their property, finances, and other assets with
minimal effort.,,7
A principal who lacks the capacity to create a durable power of attorney also
lacks the capacity to enter into a contract. Such an individual almost certainly meets
the lack of capacity test needed to justify a formal declaration of incapacity and the
possible appointment of a guardian or conservator. 7 ] Just as an individual under a

62. A springing power of attomey is one that does not become immediately effective upon its
execution but rather only becomes effective upon the happening of a specific event, such as a
detennination that the principal has become mentally incapacitated.
63. Am. Jur. 2D Agency § 26 (2004).
64. Schock v. Nash, 732 A.2d 217,226 (Del. 1999).
65. In re Thames, 544 S.E.2d at 855.
66. !d. at 857.

67. Id.
68. Persinger, 639 N.W.2d at 594.
69. Id. at 597.
70. Id. at 598.
71. In some states, the appointment of a guardian or conservator automatically revokes any financial
power of attomey that was put into place prior to the guardianship or conservatorship. See e.g., Ga.
Ann. Code §1 0-6-36 (2003).
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guardianship cannot execute a valid contract, neither can that individual create a
durable power of attorney, though he or she may have testamentary capacity. So the
symmetry is complete. Individuals who lack the capacity to enter into a contract also
lack the capacity to appoint an agent with the power to enter into a contract on their
behalf.
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ley.
VI. CAPACITY TO EXECUTE A VALID ADVANCE HEALTH CARE DIRECTIVE

like
ust,

The law on advance health care directives is relatively new and largely statutOly.
For example, the New York law on health care proxies states that "every adult shall be
presumed competent to appoint a health care agent unless such person has been
adjudged incompetent or otherwise adjudged not competent to appoint a health care
agent, or unless a committee or guardian of the person had been appointed for the
agent. ... ,,72 The California code states that any "adult having capacity may execute a
power of attorney for health care .... ,,73 It defines capacity as "a person's ability to
understand the nature and consequences of a decision and to make and communicate a
decision .... ,,74 New Jersey law allows any person who has not been adjudicated
incompetent to execute an advance directive. 75
The level of capacity necessary to execute a valid health care directive seems to
be the same as or even lower than the level of capacity to execute a valid will. The
reason for this may be that "the state will not intmde on an individual's autonomy with
respect to medical decision-making, even where the individual is objectively
delusional, because the action in question is self-regarding and, therefore, not an
appropriate subject for state intervention.,,76
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CAPACITY TO ENTER INTO A VALID CONTRACT

A. Compared to Testamentmy Capacity

~ts

As noted, the threshold required for a determination of capacity for testamentary
purposes is relatively low. The sole question is whether the testator at one moment in
time-the time of the execution of the will-had the ability to understand the
consequences of a decision concerning the disposition of his or her propeliy at death.
The issue is not whether the disposition of assets was correct or rational, but only
whether the testator had the mental capability to comprehend the factors that
"nOlmally" should affect such a decision, namely, what was given to whom.
In contrast, to enter into an enforceable contract:
The test of mental capacity to contract is whether the person possesses
sufficient mind to understand, in a reasonable manner, the nature and
effect of the act in which he is engaged .... [In order] to avoid a
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N.Y. Pub. Health Law § 2981 (2005).
Cal. Prob. Code § 4671 (2005).
Id. at § 4609.
In re Roche, 687 A.2d 349, 353 (N.J. Super. Ct. 1996).
Knauer, supra ll. 4, at 328.
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contract it must appear not only that the party was of unsound mind or
insan'e when it was made, but that this unsoundness or insanity was of
such a character that he had no reasonable perception or understanding
of the nature and terms of the contract. 77
Recall that testamentary capacity does not include the more stringent requirement
that the "person possesses sufficient mind to understand, in a reasonable manner,"
which reflects the Anglo-American legal tradition of demanding a higher degree of
capacity to enter into a valid contract. 78 The reasons for this are many, including the
desire to encourage the execution of wills/ 9 the greater importance of comprehension
to contractuallaw,8o and the historical fact that the law of contracts developed in courts
of law81 while the law of wills was created in courts of equity.82 Yet the different
standards of capacity also reflect two views of mental capacity, with the view of
testamentary capacity more closely mirroring reality.

B. Contractual Capacity and the Voidability of Contracts
Perhaps, the most compelling reason for the differing definitions is the-difference
in the default position; that is what happens if the court finds a will or a contract
invalid because of a lack of capacity. If there is no will, the default position is the
resunection of a prior will or intestacy. Because the testator has died, there can be no
retUD} to the status quo. In contract law, however, the court can recreate the prior
status quo by rehlrning the parties to the legal position they had before entering into
the contract. For example, David contracts to purchase a car. If the question of
David's incapacity is raised, there are two outcomes. One is to decide David lacked

77. 17A c.J.S. Contracts § 143 (2005). See also N.Y. Pub. Health Law § 2981 (2005).
78. For discussions of testamentary capacity, see Gorman, supra n. 4; Knauer, supra n. 4; Daniel C.
Marson, Justin S. Huthwaite & Katina Hebeli, Testamentary Capacity and Undue Influence in the
Elderly: A Jurisprudent Therapy Perspective, 28 Law & Psycbol. Rev. 71 (2004); Frolik, supra n.
40. For discussions of contractual capacity see Milton D. Green, Proof of Mental Incompetency
and the Unexpressed Major Premise, 53 Yale L. 1. 27l (1944); Robert M. Brucken et a1., Mental
Illness and Contracts, 57 Mich. L. Rev. 1019 (1959); Wel1dy Cbung Rossiter, No Protection/or the
Elderly: The Inadequacy a/the Capacity Doctrine in Avoiding Unfair Contracts Involving Seniors,
78 OR. L. Rev. 807 (1999); Gregory E. Maggs, Ipse Dixit: The Restatement (Second) of Contracts
and the Modern Development afContract Law, 66 Geo. Wash. L. Rev. 508 (1998); Alexander M.
Meiklejohn, Contractual and Donative Capacity, 39 Case W. Res. L. Rev. 307 (1989).
79. See Goldberg, 582 N.Y.S.2d at 620; In re Will of Bossom, 195 A.D. 339, 344 (N.Y. App. Div.
1921); In re Will & Testament ofLiebl, 617 A.2d 266 (N.J. Super. Ct. 1992).
80. See Goldberg, 582 N.Y.S.2d at 620; Nashville Elec. Supply Co., Inc., 533 S.W.2d 306, 308-09
(Tenn. Cl. App. 1975); Allore v. Jewell, 94 U.S. 5D6, 510-11 (1877); Ortelere v. Teachers'
Retirement Board, 250 N.E.2d 460, 464-65 (N.Y. Ct. 1969); McPheters v. Hapke, 497 P.2d 1045,
1046-47 (Idabo 1972).
81. See generally Clinton W. Francis, The Structure ofJudicial Administration and the Development of
Con/mct Law in Seventeenth-Century England, 83 Colum. L. Rev. 35 (1983); James C. Oldham,
Reintelpl'etations of 18th-Century English Contract Theory: The View ji-om Lord Mansfield's Trial
Noles, 76 Geo. L. J. J 949 (1988).
82. See generally Adam 1. Hirsch, Inheritance Lml', Legal Contraptions, and the Problem of Doctrinal
Change, 79 OR. L. Rev. 527 (2000).
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capacity and thus void the contract. The alternative is to decide that he had capacity
and enforce the contract, with the result that David owns a car. If David had the
necessary capacity at the time he entered into the contract, then all is well. Certainly a
person with capacity should be held to his or her contracts. But if David lacked
capacity, then all is not well. David is stuck with a car that he did not "want," if we
define "want," as a desire arising from a mind that has capacity.
If capacity is a prerequisite for wants or desires, does that mean an incapacitated
person CalIDot have wants or desires? It is nonsense to answer "yes." We know that
they do. So why would David not be pemiltted to contract to buy a car that he wants
even if he lacks capacity?
Apparently, the law supposes that the incapacitated David's wants are not worthy
of legal support. Of course, that is not quite true, because in the majority of states a
contract made by an incapacitated person is only voidable. That is, the contract will be
enforced unless the incapacitated person or his or her guardian chooses to void the
contract. 83 Therefore, since only the incapacitated person can void a contract, as long
as David wants the car, though mentally incapacitated, in a majority of jurisdictions he
can enforce the contract even if the seller would prefer to void the sale.
Though the majority rule is that contracts made by incapacitated individuals are
voidable, the United States Supreme Court held in Dexter v. Hall 84 (which has never
been ovemlled) that contracts with an incompetent person are totally void. Some
states also maintain by statute or common law that contracts made by incompetent
individuals are void. 85 The rationale behind many of the statutes and decisions voiding
all contracts made by incapacitated persons is that"no contract can be legally created
with an incapacitated person, because there is no assent of two sound nilnds. Also,
some may see the voiding of a contract as a matter of public policy. That is,
completely voiding the agreement is the best means of giving protection to an
incapacitated individual. Still, many states only make such contracts voidable,
reflecting a more nuanced understanding that dinilnished mental capacity can be
situational and variable over time so that an incapacitated person who makes a contract
may later regain capacity and wish to affirm the contract. 86

83. United States v. Manny, 645 F.2d 163, 167 (2d Cil'. 1981) (holding that a contract made by an
incapacitated person is only voidable and may be ratified by the individual upon recovering his or
her capacity.); 53 Am. Jur. 2D Mentally Impaired Persons § 166 (2004); Williston On Contracts
§ 10.5 (4th ed. 2004). Some states maintain that the contract of an individual judged insane is void,
while the contract of an unadjudicated mentally incapacitated person is voidable. The Res~atemel1t
(Second) of Contracts follows this view and states that an individual who is under guardianship due
to an adjudication of incompetence cannot enter a valid contract. See Milton D. Green, The
Operative Effect afMental Incompetency 011 Agreements and Wills, 21 Tex. L. Rev. 554 (1943); 5
Williston On Contracts § 10.2 (4th ed. 2004); Restatement (Second) of Contracts § 13 (1981).
84. 82 U.S. 9 (1872).
85. Arkansas, Connecticut, Indiana, Minnesota, Montana, Oklahoma, South Carolina, South Dakota,
West Virginia, and Wisconsin,
86, Many states maintain that the contract of an individual judged insane is void, while the contract of a
nonadjudicated mentally incapacitated person is voidable. The Restatement (Second) of Contracts
follows this view and states that an individual who is under guardianship due to an adjudication of
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An election of the incapacitated person to void the contract recreates the status
quo that prevailed prior to the agreement. Under the philosophy of Aristotle, the
voiding of the contract would be the restoration ofjustice. 87 Or as Kant would have it,
a return to equilibrium or balance,88 which explains the preference in the law for
voidable or void contracts. Since there was no meeting of the minds (one party lacked
the capacity. or, in contract terms, lacked a "mind"), there was no contract and the
parties should be returned to their prior position.

C. Contrasting Contract Law and Probate Law Views of Mental Capacity
Both the voidable or void nlles of contract law incorporate a binary view of
mental capacity. When faced with a dispute as to whether a contracting party has
sufficient mental capacity, "yes" or "no" seem to be the only options. The contracting
party either did or did not have the necessary degree of capacity. Some jurisdictions
make the contracts of those who have been adjudicated incompetent (such as those
with guardians) totally void, while making the contracts of those who have not been
adjudicated incompetent merely voidable. The difference is difficult to justify, but it
appears to be a recognition that, short of judicial adjudication of mental incapacity, it
is difficult for a court to retrospectively gauge an individual's mental capacity with any
great certainty. Hence, to protect a party who is misjudged as being incapacitated, the
law pelmits that party to enforce the contract. . This seems to be a precaution against
false findings of incapacity, but still reflects the view that the world is populated by
individuals who either are or are not "Incapacitated." Yet in practice, many courts do
not use a strictly psychiatric definition of capacity, but will look to the fairness of the
contract. If the contract is fair, a person will more likely be found competent to enter
into it. 89
The lower standard of mental capacity required to execute a will proceeds from
the idea that all people have the right to dispose of their property at death in any way

incompetence cannot enter a valid contract. See Milton D. Green, The Operative Effect of Menta!
Incompetency on Agreements and Wills, 21 Tex. L. Rev. 554 (1943); 5 Williston On Contracts
§ 10.2 (4th ed. 2004); Restatement (,5econd) of Contracts § 13 (1981); 7-27 Corbin On Contracts
§ 27.10 (rev. ed. 2001). An incapacitated individual is granted the right to void a contract and
return to the status quo as a means of reconciling the policies of security in contractual expectations
and protection of individuals who are not able to protect themselves. Therefore, a person with
mental capacity to understand and create a contract does not have the right to void it at his or her
will because that right would undennine security in contracts. Restatement (Second) of Contracts
§ 15 cmt. a (1981).
87. Aristotle, Nichomachean Ethics V (stating that corrective justice is obtained by eliminating both the
gain and the loss by the parties involved.). Ernest J. Weinrib, The Gains and Losses of Corrective
Jus/ice, 44 Duke L. 1. 277, 292 (1995). See James Gordley, Mistake in Contract Formation, 52
Am. J. Compo L. 433, 443 (2004).
88. Emmanuel Kant, The Metaphysical Elements of Justice (1st ed. Konigsberg 1797). See Bailey
KunJdin, On the Knowing Inclusion of Unenforceable Contract Terms; 56 U. Cill. L. Rev. 845,855
(1988).
89. Bach V. Hudson, 596 S.W.2d 673 (Tex. App. Ct. 1980); 27-7 Corbin On Contracts § 27.10 (rev. ed
2001); Williston On Contracts § 10.3 (4th ed. 2004).
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they see fit. 90 A low standard of capacity pemnts courts to "guard jealously the rights
of all rational people, including the aged, the infinn, the forgetful and the queer, to
make wills sufficient to withstand the attacks of those left out and those dissatisfied
with the expressed desires of the departed .... ,,91 Having a low standard of required
capacity prevents wills from being declared void by the COUlis and so upholds the final
wishes of the testator. A will is a unique legal act because it only becomes operative at
the death of its creator. In contrast to a contract, which operates during the lifetime of
the contracting parties, a testator must rely, not on the "kindness of strangers,,,n but on
the courts to see that his or her wishes are respected and enforced.
Moreover, "a will is not the product of a bilateral transaction between putative
antagonists and does not require the sharpness of mind of persons involved in a
business transaction.,,93 The effect of a will is only indirect on third parties. "At most,
a disappointed heir can complain of a lost expectancy for which no consideration has
changed hands.,,94 In contrast, a contract has a direct effect on third patiies because
"the legitimate investment-backed expectations ... are at stake .... ,,95
A higher standard for testamentary capacity would mean more invalidated wills.
And while the high contract test of capacity means more invalid contracts, the cost is
low since the patiies can return to the prior status quo. But that is impossible when a
will is invalidated. 96 That is, once the testator has died, the properiy must be
distributed in some method, if not by will, then by a prior will or by intestate
succession. Thus, requiring a lower standard of capacity for wills protects the
testator's intent and makes resorting to a prior will that the testator wanted to revoke or
to intestate succession a less frequent occurrence. In contrast, the higher standard of
capacity for contracts safeguards individuals who cannot protect themselves from
unfair contracts while minimizing the injury to the parties with whom they are
contracting, whose only "loss" is the benefit of the bargain, but who otherwise are
made whole.
An individual under a plenary guardianship or guardianship of the estate cannot
enter into a valid contract, but may still be able to execute a valid Will. 97 The rationale
is that prohibiting the ward from making contracts protects the ward's property, but the
execution of a will has no present effect on the financial well-being of the ward
because it does not take effect until after the death of the ward. "The comi in
appointing a guardian for him merely has before it the question of whether he is

90. Burke, 801 S.W.2d at 693.
91. Kentucky Trust Co, v, Gore, 192 S,W.2d749, 752-53 (Ky, Ct. App. 1946).
92. Tennessee Williams, A Streetcar Named Desire (Signet Printing 1951).
93. Goldberg, 582 N.Y.S.2d at 620.
94. Knauer, supra n. 4, at 329.
95. Id.
96. See generally, id.; In re Bossom, 195 A.D. at 343.
97. Restatement (Second) of Contracts § 13 (1981) (stating, "A person has no capacity to incur
contractual duties if his property is under guardianship by reason of an adjudication of mental
illness or defect.)". See also I Tenn. Juris. Mentaily III and Other Incompetents § 13 (2004); Cal.
Civ. Code § 40 (Deering 2005); GA. Code Ann. § 13-3-24 (2004).
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competent to manage his property dUl1ng his lifetime, not whether he is competent to
direct how it shall be disposed of after his death.,,98

VIII.

TESTAMENTARY CAPACITY AND UNDUE INFLUENCE

A. The Doc.trine of Undue Influence

Unlike contract law, probate law recognizes the concept that capacity is not a
"yes/no" paradigm, but rather capacity is better thought of as situational and varying in
degree. At one end of the spectrum are individuals who have "complete capacity" and
on the other end are individuals in a coma. In between are individuals with greater or
lesser degrees of capacity. Saying that capacity is "situational" means that capacity
cannot be merely measured on a scale fi'om 0 to 100 because individuals may lack
capacity for different tasks. Rather than determining that Jack has a capacity of 65 and
Jill 75, the law of probate (and modern guardianship) determines that Jack can perform
tasks A and B but not C, while Jill can perform A and C but not B.
The concept of dirrllnished and situational capacity also plays an important role
when there are allegations of undue influence, because it is difficult to convince a
judge or jury that an individual with "normal" capacity could be the victim of undue
influence. Undue influence occurs when the testator's freedom of choice is so
dominated or ovenidden by the desires of another that the will of the testator reflects
not the testator's desires but rather those of the other individual. Circumstantial
evidence that may lead to a finding of undue influence includes whether "(1) the donor
was susceptible to undue influence, (2) the alleged wrongdoer had an opportunity to
exert undue influence, (3) the alleged wrongdoer had a disposition to exert undue
influence, and (4) there was a result appearing to be the effect of the undue
influence.,,99 The existence of a confidential relationship between the testator and the
alleged "influencer" also raises the specter of undue influence. loo A confidential
relationship may exist when one individual, who is otherwise competent to transact his
or her own business, reposes special trust in or reliance on the judgment of another. 101
Alternatively, a confidential relationship may exist when one individual
psychologically dominates another who is of frail or feeble mind. 102
In the case of diminished capacity allegations within the context of undue
influence, probate law demonstrates a fairly sophisticated understanding of the human
mind. When a court overturns an otherwise valid will under the doctrine of undue
influence, it is applying a doctrine that reflects the common sense belief that an
individual with diminished, but legally sufficient, testamentary capacity can be
induced to write a will that in some fundamental way does not reflect the core wants of

Green, supra n. 83, at 585-86.
Restatement (Third) of Property: Wills & Donative Trasfers § 8.3 cmt. e (2003).
Restatement (Third) ofProperty.: Wills & Donative Trasfers § 8.3 cmt. g (2003).
Jd. A confidential relationship may also exist as a matter of law between an individual and a
professional, such as the attorney-client or doctor-patient relationship.
102. Jd.
98.
99.
100.
101.
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that individual. I03 That is, the influencer is able to overpower the actual desires of the
testator, and, in most cases, make the testator believe that his or her desire is the same
as that of the influencer. 104
Psychologists, doctors, and lawyers alike have all theorized how overpowering
the desire of the testator takes place. The controlling theory is that the testator
becomes analogous to a cult member. 105 Usually, six factors exist that are helpful in
understanding how influencers dominate over the testators: isolation, siege mentality,
dependence, a sense of powerlessness, fears of abandonment, and unawareness of the
'real world. 106
Through isolation and subterfuge, the influencer is able to take control of the
testator's life. As the testator grows more dependent upon the influencer, the
influencer gains the ability to dominate the testator, and that domination increases as
the testator's capacity decreases. 107 Yet, while the testator falls under the spell of the
influencer, the testator has sufficient capacity to write a will or execute a contract.
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B. Undue Influence and Diminished Capacity
The doctrine of undue influence rests on the notion that individuals with
diminished mental capacity are susceptible to being tricked by unscrupulous
individuals. 108 Elderly individuals with failing memories, dementia, and confusion are
more easily duped. Therefore, the doctrine developed to protect individuals "short of
total incapacity against improper persuasion by others in positions of authority,
control, trust, familial relation, or the like, who [have] the means and opportunity to
exercise improper persuasion. ,,109
Courts pay particular attention to the vulnerability of the testator when deciding if
the will was the product of undue influence. For example, in a Montana case, the court
considered the physical and mental condition of the testator, through testimony of
doctors and other witnesses. 110 Due to his weakened state of mind and body, the court
held that he was very susceptible to influence, and that the will was a product of his
diminished capacity and suggestion by his children, rather than his own desire. III As
noted by an Arkansas court, the level of proof needed for an undue influence claim is
on a sliding scale based on the testator's vulnerability.112 That is, "the facts
constituting the undue influence are required to be far stronger in the case of a testator

103.
104.
105.
106.

Hardee v. Hardee, 309 S.E.2d 243, 245 (N.c. 1983).
See generally Mary Joy Quinn, Undoing Undue In/luence, 121. Elder Abuse & Neglect 9 (2000).
Id.
Margaret Thaler Singer, Undue Influence and Written Documents: Psychological Aspects, 10
CuI tic Stud. J. (1993), available at htlp://www.csj.org/pub.

107. Id.

a

!O8. Abraham Nievod, Undue Influence in Contract and Probate Law, 10 Cultic Stud. J. I (1993),
available at http://www.csj.org/pub.
109. Id.
110. In re Aageson, 702 P.2d at 342.
Ill. Idat343.
112. DUll/din v. Black, 275 S.W.2d 447 (Ark. 1955).
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whose mind is strong and alert than in the case of one whose mind is defective or
impaired by disease or advancing age. On the other hand less evidence is required to
establish undue influence where the disposition of the testator's effects is
unaccountably unnatural.,,113 Consequently, courts consider the susceptibility of the
testator, including his or her "age, the lack of independent advice in preparing the will,
the testator's illiteracy or blindness ... the testator being in an emotionally distraught
state ... and fraud or duress directed toward the testator." 114
This is not the place to lmdertake an extended examination and defense of the
doctrine of undue influence. It is enough to note that its existence requires the law to
observe that capacity is not "yes or no," but is a continuum. And on that continuum,
some individuals suffer from reduced or diminished capacity. By acknowledging that
individuals have varying degrees of capacity, probate law comports more with the
actual world and not the world as described in contract law. That is, capacity varies
across a range and is situational. That someone with diminished capacity has enough
capacity to execute a valid will, but not quite enough capacity to ward off undue
influence, indicates that the doctrine of undue influence reflects a fairly sophisticated
understanding of the human mind. llS
When courts assess the testamentary capacity of an individual, the standard of
capacity appears to vary with the facts and circumstances, such as the complexity of
th~ proposed estate plan. The undue influence doctrine is even more expressive of the
idea that capacity is variable and situational. That is, if the evidence pointing to the
other factors are strongly present, a testator may have a high degree capacity and the
will may still be declared void. 116
Commentators who have examined the cases have concluded that often it is the
distribution scheme that triggers the judicial invocation of the doctrine. 117 Of course,
an "unnatural gift" is not irrefutable evidence of the acts of an individual with
diminished capacity and a victim of undue influence. Indeed, even fully capacitated,
non-influenced persons do occasionally create wills with unusual distribution patterns.
But such a distribution scheme is probative evidence of the possibility of undue
influence; for in the end, mental capacity is best demonstrated by choices, not clinical
diagnosis. Yes, rational people have the right to make irrational choices, but how
often do they do that? And when the question is whether a testamentary gift should be
respected, and clinical tests on the now-deceased person cannot be performed, the law
turns to COlIDll0n sense evaluations of the testator's acts. I IS
In many instances, it is not at all clear what distinguishes "undue" influence from
acceptable influence, such as kindness, compassion, thoughtfulness or friendliness.
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113.
114.
115.
116.
117.
118.

Id. at 449 (internal citations omitted).
Mitchell v. Smith, 779 S.W.2d 384, 388 (Tenn. Ct. App. 1989).
SeeFrolik,slIpran.9.
Dunklin, 275 S.W.2d at 447.
See Frolik, supra n. 9.
See Holm v. Superior Court, 187 Cal. App. 3d 1241 (Cal. Ct. App. 1986) (holding that a body
could not be exhumed to prove incapacity due to an organic brain disorder and, in effect, that
contestants must rely on common sense evidence of incapacity.).
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That is where the requirement of the proof of the elements of undue influence comes
into playas well as the lay determination by a judge or a jury as to what happened.
Indeed, a finding of undue influence allows the fact finder some wiggle room, the
flexibility to admit the loss of mental capacity without conceding that the outcome of
the dispute rests on a black or white capacity determination as it does in a contract
dispute. Instead, the fact finder can bring the presence or absence of the elements of
undue influence into the discussion to resolve the matter. Wben afforded the choice of
finding a lack of testamentary capacity or undue influence, the courts often chose the
latter. By affirming that the testator had the requisite capacity, but was unduly
influenced, courts avoid addressing the issue of the level of capacity required to write a
valid will.!l9
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C. Undue Injluence Supports the Low Level Requiredfor Testamentary Capacity
The doctrine of undue influence permits the courts to create a third category
between testamentary capacity and incapacity-a level of capacity that is sufficient for
some, but not all, acts. This in tum is a response to the reality that at death, the
property must go somewhere. And though intestacy laws attempt to create a just
distribution scheme, the distribution will not reflect the wishes of the decedent.
Therefore, the law favors testation because it promotes autonomy and gives the
decedent the ultimate decision.
The law accepts a liberal capacity standard for testation in the belief that in most
instances it is better to honor the preferences of the testator, even if he or she has
significantly diminished capacity, because it is bettei' to err on the side of the expressed
wishes of the testator. The low level of mental capacity needed to execute a will is
backstopped by the doctrine of undue influence, which pennits courts to protect
testators with low capacity.
The required legal mental capacity needed for any particular act is ultimately set
at a level required to support other societal imperatives. Consequently legal tests of
mental capacity gain their legitimacy from the common law tradition that pem1its
judges to create law that responds to social and economic realities. The justification
and explanation of testamentary capacity "has not been logic, it has been
experience.,,120
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119. Frolik,supran.9,at84I.
120. Oliver Wendell Holmes, Jr., The Common Law I (1880) (stating, "The life of the law has not been
logic, it has been experience.").
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Should patien ts who are suffering the agonizing consequences of horrific illness forego
lifesaving treatments to live their remaining days as authentically as possible?1 What role
should physicians play in informing patients of their options and carrying them Ollt? Can
society afford the cost of prolonging the lives of seriously ill patients? Do we change OLlr attitudes tow,ud these questions as we age? Ami Gawande's latest book, which achieved number
1 status on The New Yor/? Tirnes nonfiction best seller list, prepares professionals as well as the
general public to consider the benefits and costs of withholding or terminating treatment and
even sanctioning physician-assisted suicide.
1110se who know Gawande's work will not be surprised that Being lVlortal is highly
readable, involving, and immensely informative as it explains medical dilemmas. For those
unfamiliar with his work, Gawande is an eminent Boston surgeon who was named a Fellow
by the MacArthur Foundation, an honor also known as the "genius grant." His lucid articles
appear regularly in The New Yor/?er/ and his books apply his professional experience to how
we can all cope with complications,l how hospitals and other institutions can achieve better
results for their patients," and how all of us can benefit by Llsing checklists to make sure we
prioritize and meet personal as well as professional goals,)
Being lVIortal begins with a startling confession from the author: "I learned abollt a lot
of things in medical school, but mortality wasn't one of them."" An hour spent discLlssing
Leo Tolstoy's the Death ofluan !{yicl/ in a weekly seminar on doctor-patient relations was his
medical school's sole instruction on how to deal with mortality, For much of his professional
life as a surgeon, he did what he could to extend the lives of patients without considering
whether that always benefited the patients.

William.J. Brisk, CELA, NAELA Fellow, is a past President of the Massachusetts Chapter ofNAELA, flast Editor
in Chief of NAELA /oUl'lIfd, and an adjunct professor at the SufFolk Law SchooL
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Readers ,Ire directed to an excellcnr NAE!,;! /olll'llrt/ article that raises and answers similar questions from a
legal perspective: Katherine Hayes, Michal McDowell & Sydney Reuben, Pl'oliiding Patient-Cmlerl'd CII}'e:
An E~mnil//ltiolJ oIthe Policy /lnd PolitiCflI B/lrriers IIl1d Proposed Optiom to Improve Crlrefi>1' Persolls with AdI'tInmlliinl'ss, 10 NAELA), I (2014).
Gawande's anicle on the value of coaching - in professions as well as in sports - should be required reading
fDr NAELA memhers: Personal Best: Top Athletes and Singers I-lave Coaches, Should You? New Yorker, 44
(Oct. 3, 2011),
Cr!lnplicluiol'u: A Sl/l~~'f!On's Notes all III/ !mpulert Science (Metropolitan Books 2003).
Better: A Siligeonj· Note,' Oil PeljiJl'ltltll7ce (Picador 20C>:-1),
'!lIe c./Jecldist !V!rllliftsto: H01{1 to Gd Thing" Right (Picaclor 2(11),
AtlIl Gawandc, Bring MOl'tll!: Jo,!!eclicille and Whilt Mlltte!'J ill the tlull (Metropolitan Books 2014),
'111is classic novella, Ilrst published in 1886, begins when an unlovable 46-year-old St. PerersL1lIl'g magistrate,
Ivan I1yich, develops fatal complications aftel' Ellling ofr a stepladder. A servant p1'Ovides lIyich's only solace
as he slirveys his long past and brief future,
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1he book draws from four principal sources: his own reflections on the different needs
of his patients, particular challenges posed by his father's illness, research into how institutionalized care (at nursing homes and assisted living facilities) became extensions of American
hospitals, and his extended conversations with geriatricians and palliative care advocates,
which reoriented him to emphasize care over treatment for patients facing mortality.
Gawande introduces "Joseph Lazaroff," whose metastatic cancer has spread from his
prostate to his spinal cord. Standard treatment might excise some, but not most, of the cancer. 1his treatment at best might prolong Lazaroffs life a few months or so but would leave
him incontinent and dependent. As Gawande explains, "We had no difficulty explaining the
specific dangers of various treatment options, but we never really touched on the reality of his
disease."B Lazaroffs dilemma forces Gawande to consider the paradox of modern medicine,
which has
profoundly altered the course of human life. [While] [p]eople live longer
and better than at any other time in history ... scientific advances have
turned the processes of aging and dying into medical experiences, matters
to be managed by health care professionals. And we in the medical world
have proved alarmingly unprepared for it. 9 ]
Gawande struggles over how he as a surgeon and countless other physicians think about
treatment first and only later, if at all, about care.
The waning days of our lives are given over to treatments that addle our
brains and sap our bodies for a sliver's chance of benefit. [Worse,] [t]hey
are spent in institutions - nursing homes and intensive care units where regimented, anonymous routines cut us off from all the things that
matter to us in life .... Lacking a coherent view of how people might live
successfully all the way to their very end, we have allowed our fates to be
controlled by the imperatives of medicine, technology, and strangers. 10
1his stunning apology (which is so uncharacteristic of what we expect from surgeons)
leads Gawande to consider his own family: his grandfather (living in India) and his parents
(both physicians who successfully transitioned from India to the United States). Gawande
notes the cultural differences. In the United States, "old age and infirmity have gone from
being a shared, multigenerational responsibility [in India even today] to a more or less private
state - something experienced largely alone or with the aid of doctors and institutions." J J
How did this happen? Until the 20th century, the few people who lived past 80 were venerated as guardians of tradition and wisdom. Technology, extended life expectancies, scattered
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like to be creatures who age and die, how medicine has changed the experience and how it hasn't, where our
ideas about how to deal with Ollr finitude have got the reality wrong."
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families, and communications h;we shaped our current society but not without cost, among
them the loss of traditional privileges granted to older and wiser men and women. We live
longer, but do we age betterr
The second chapter ("TI1ings Fall Apart") traces how mortality has changed. TIlrough
most of human history, aging (mental and physical declines) arrived suddenly, with death following quickly. Today our declines resemble "less a cliff and more like a hilly road down the
mountain."12 Modern medicine conquers many short-term emergencies (which in the past
led inexorably to death) but fails over time to restore good heal th when multiple illnesses ac-·
cumulate. Gawande refers to Juergen Bludau, a colleague at Brigham and Women's Hospital
and the lone geriatrician on the Harvard Medical School faculty, who counsels, "llle job of
any doctor ... is to support quality of life," by which he meant two things: as much freedom
from the ravages of disease as possible and the retention of enough function for active engagement in the world. 13
Gawande interviewed another eminent doctor, Felix Silverstone, who, at 82, moved
with his wife to a senior community, Orchard Cove, in suburban Boston, setting the stage for
one of the book's most intriguing chapters ("Dependence"). TIlis chapter should be required
reading for all Elder Law attorneys because of its historical analysis of nursing homes in the
United States. Beginning in the 19th century, charitably supported or municipal "poorhouses" provided basic housing for immigrants, alcoholics, the mentally ill, and elders without
means. Couples were separated, often living in filth and decay along with debtors and criminals on furlough from prison. Towns meagerly supported such places, mainly to separate
undesirables from the rest of society. An unexpected consequence of the Social Security Act,
enacted in 1935, was that retired people, assured a basic income, could contribute to the cost
of their housing, including in nursing homes, which were rare before 1950. Since the Act was
passed, major medical advances (e.g., the discovery of penicillin and other antibiotics, drugs
that control blood pressure and combat diabetes, breakthroughs in heart surgery, artificial
respirators, kidney transplants) extended life expectancies by as much as 20 percent in less
than 3 decades. For the first time in history, major causes of death were considered neatable. '4
In addition, nursing homes received another boost. By 1953, hospitals began to lobby for
federal funding of nursing homes to care for patients while they recuperated from hospitalization. Medicare and Medicaid, both enacted in 1965, triggered the next llnintentional, but
major, spurt in American nursing home growth. The problem, according to Gawande, is that
reliance on nursing homes was
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the consequence of a society that faces the final phase of the human life
cycle by trying not to think about it. We end up with institutions that
address any number of societal goals - from freeing up hospital beds
12 It!. at 27.

M. at 41. Gawande notices that Bludall checks his patients' feet almost as often as a podiarl'ist. The geriatrician explains that balance is critical for stancling and walking safely which, in rurn, derel'tllines how mlIch
exercise his patients get as well as how well they avoid debilitating blls. Bludau's book should be of great
interest to the elder law community: Aging But Nelle/' Old: the Realities, lvlythJ, find Mim'pl'fJflltlZtiom oft!;e
Anti-Aging M01Je1nent (Praeger 2010).
14 Gawande, supra n. 6, at 270 (citing B. Vladeck, Un/olii/lg Care: The Nun-illg Homl' 7i'flgedy {Basic Books
1980)).
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to taking burdens ofF families' hands to coping with poverty among the

elderly - but never the goal that matters to the people who reside in
[nursing homes]: how to make life worth living when we're weak and frail
and can't fend for ourselves anymore. I,
ll1e fourth chapter ("Assistance") begins by defining what has become the primary
alternative to nursing homes, assisted living facilities (ALPs). While we regard ALPs as "an
inrermediate station between independent living and life in a nursing home,"16 Keren Brown
Wilson, who founded the first such facility (Park Place in Oregon in 1983) envisioned "a
place that would eliminate the need for nursing homes altogether."!? Wilson's solution was a
residence where elders could lock their doors, control their schedules, care for pets and plants,
and cook for themselves when they wanted to and, as a result, had reasons to live rather than
merely exist. When state oHlcials monitored Park Place in 1988, they found that residents'
"satisfaction with their lives increased [while] their health was maintained."IB Wilson's idea
spread rapidly so that "By 2000, the number of people in assisted living was approaching
the number in nursing homes."19 A happy ending? No, writes Gawande. "A distressing thing
happened along the way. ll1e concept of assisted living became so popular that developers
began slapping the name 011 just about anything. The idea mutated from a radical alternative to nursing homes into a menagerie of watered-down versions with fewer services."20 By
2003, only 11 percent of ALFs oHered both privacy and supportive services. 21 Gawande
observes that often it is not the elder but the elder's children who choose such facilities and
thus, "visuals" sllch as a grand entrance enhanced with chandeliers, a spacious dining room,
and even a modern gym appeal to children but not necessarily to residents. He concludes,
"In the absence of what people like my grandfather could count on - a vast extended family
constantly on hand to let him make his own choices - our elderly are left with a controlled
and supervised institutional existence, a medically designed answer to unfixable problems, a
lire designed to be safe but empty of anything they care about."22
Chapter 5 (,'A Better Life") introduces Bill Thomas who, in 1991, returned after receiving his MD from Harvard to the small town of New Berlin, New York, as medical director
of a small nursing home. Thomas quickly recognized the "rTI1ree Plagues" of such institutions (boredom, loneliness, and helplessness) and independently discovered a prescription
not unlike Keren Brown Wilson's: pets and live plants that residents would have to care for
and even a day care center for employees' children. The impact, according to Gawande, was
"shock therapy" not only for residents but also for facilities. 23 It led to a national movement
15 ld at 76-77.
16 Jd. at il7.
17 !d.
18 Jd at 92.
19 Jd at 10 J.
20 Jd
21 Id at 102.
22 lei. at 108-109.
23 Gawande notes that researchers studying the effects of all this on residents of Chase Memorial Nutsing
Home, in New Berlin, New York, discovered after 2 years that residents required about half the prescriptions
they earlier received, total drug costS fell to less than 40 percent 01' those at comparable hlcilities, and deaths
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of the Eden Alternative (making nursing homes more resident driven) and Green Houses
(new facilities organized into semiautonomous clusters housing abollt 20 residents each).lhe
movement away from '\nrehollsing" to purposeful aging is underway, but: represents only a
small fraction ofElciliries presently available to elders. Gawande praises a number offacilities
in the Boston area.It,
'111e book's long conclusion begins with Chapter G ("Letting Co"), confronting the
challenges of the 21 st century: What do we do about mortality now that we can dFectively
delay it? Do we have the courage to "curb OLlr purely medical imperatives," which constitute
an economic drain on OLlr medical system without any apparent benefit?2\
What Gawande discovers along the way is thilt "[p]eople with serious illness have priorities besides simply prolonging theil" lives,".J6 a point made to him by hospice nurse Sara Creed
as he shadowed her while she conducted rounds with dying patients. He paraphrases the nUl'se
about caring for patients in a way that is logical yet largely ignored by our present system:
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~nle difference between standarcll11ed ical care and hospice is nut the dif--

ference between treating and doing nothing .... The difFerence was in the
priorities. In Oi'clinary medicine, the goal is to extend life. We'll sacrifice
the quality of your existence now - by perForming surgery, providing
chemotherapy, putting you in intensive care -, for the chance of gaining
time later. Hospice deploys nurses, doctors, chaplains and social workers to help people wi th a [Hal illness have the fullest possible lives right
now - much as nursing home reformers deploy staff to help people with
severe disabilities. In terminal illness that means t()cllsing on objectives
like freedom from pain and discomfort, or maintaining mental awareness
for as long as !:easible, or getting out with family once in a while, ... "27
Gawande describes how a "comfort pack" (which contains morphine to lessen pain ,lncl
restore breathing, Ativan to control anxiety, Compazine to treat nausea, Tylenol to reduce
fever, atropine to clear up upper-respiratory congestion, and even I-Ialdol to treat delirium)
can allow patients to self-medicate autonomously but sa!,ely.
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I'ell by 15 percent, lllc explanation: "the fundamental human need fix a reason to live," Id. llt 123,
l11ese facilities include Orchard Cove, New Bridge on the Charles, and [he L.eunard P\orence Center I'llI' L.iving, which WllS designed ([) meet Bill 'TIlOm:1S' standards of a Crecn House kmphasizing priv<Ky, coml11unal
meals, and other activilies For groups ohbout 20 in c;lCh "house"). Facilities du not have to be expensive. COlwande commends a modest suhsidizecl apartment house, Sanborn Place, managed For a fraction 01' the COSt
of other E1Cililies. Another trend is to sUI'porr elders aging in place through more than 100 "Yilbges," which
began with Beacon Hill Village, Boston, and have spre-lci throughollt the mumry. Villages enable seniors to
remain in theil' homes, while volunteers provide transportation fLlr lIledical visits as well as social and cultuml
evenrs, rnonitor home repair specialisls who keep homes comfortable and sate, and even lil1k residents ro Ol1C
another during bad weather. lei. at 139,
Cerald E Riley & James D, Lubitz, Long-'];'),}II 7)'i'lId;' ili/kfl'l/iCtlI'l! Pllpm'llt.> illlj,f L{/I'I Yetll'o./Lij'e, 45 Health
Servs, Research 565 (2010), "lTwenty-five] percent oFalllvledic.u'c spending is I'llI' lhe 5 percent ofpalients
who ;He in their final year of life, and ll10sr oj' that ll10ney goes for care in their last couple of l1lolHhs rhat is
oflittle apparent benefit," Gawande, wpm n. 6, at 153,
GawancJe, fltpm n. G, at 15'i,
lei. at 1GO-161,
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Medicine, Gawande observes, is grounded in science, but it is not an exact science. Physicians frequently overestimate patients' survival time and, as a result, deliver overoptimistic
prognoses to patients and their families. In a counter example, Gawande tellingly refers to
paleontologist Stephen Jay Gould, who, when told that he would likely die from abdominal
mesothelioma within 8 months, wrote an article 3 years later indicating that his was one of a
few cases that formed a statistical "long thin tail" of extended life and then lived an additional
17 years. On the other hand, Gawande explores Nelene Fox's case, who was diagnosed with
metastatic breast cancer while in her 30s and for whom surgery and chemotherapy failed. Fox
was offered a radical but apparently promising treatment involving high-dose chemotherapy
along with bone marrow transplantation, for which her insurer denied coverage because it
considered the treatment experimental with unproven benefits. Fox raised funds to pay for
the treatment but died 8 months after treatment. Her husband sued the insurer and was
awarded $89 million predicated on the insurer's denial of coverage, which resulted in anxiety
as well as delay of treatment. Later research showed that the treatment, in fact, had no beneficial effect for such patients and, indeed, worsened the remaining years of their lives. Insurers
today, chastened by the verdict, offer "concurrent care" (Le., they cover the costs of hospice
without requiring the patient to forego lifesaving treatment) .28
Chapter 7 ("Hard Conversations") discusses how Gawande and other physicians are
trying to learn how to provide true care to their patients by honoring their autonomy and
explaining real choices with realistic prognoses. He is not comfortable with what has become
typical language in health care directives -- asking such questions as 1) Do you want to be
resuscitated if your heart stops? 2) Do you want aggressive treatments such as intubation and
mechanical ventilation? 3) Do you want antibiotics? 4) Do you want tube or intravenous
feeding if you cannot eat on your own?
Gawande confesses to confusion in handling his father's last days ~ tacitly recognizing
that this is his most personal book to date, one that explores how he functions as a son as well
as a physician. Instead of asking questions about treatment, he suggests first listening intently
to what is important to the patient before describing treatment choices. Gawande observes that
when he prompted his father to state his goals at a critical time, his father told him that it was
most important for him to complete some of his charitable work and to be present when Awl
delivered a commencement address at their local Ohio college.
As his father's condition worsened, Gawande became aware that goals change,29 calling
to mind- in his final chapter ("Courage") - Plato's dialogue, Laches, in which two Athenian generals try to define courage, initially agreeing that courage equates with not giving in
(j.e., "endurance of the soul"). Socrates questions, however, whether it is courageous to fight
against all odds and whether perhaps there are times when the courageous thing to do is to
retreat "to preserve one's army to fight another day." Upon consideration, Socrates concludes
that without perfect knowledge of the alternatives and their likely Ollt.comes, it is impossible
to decide whether fighting or fleeing makes more sense. Ultimately, Gawande believes, "One
has to decide whether one's fears or one's hopes are what should matter most."30
The only serious deficiency in this otherwise intelligent and important book is that
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it does not attempt to predict the future of medicine. Is Ken Dychtwald right in assuming
that within the next 2 decades, American centenarians will be common and, consequently,
the number of years that life can be extended will impose impossible burdens on family and
public resources?·ll What can we expect of medicine in extending life even further or perhaps
alleviating pain and decline? Will expansion of physician-assisted suicide remove incentives
for improving palliative care?
This is a wise and important book that tackles issues that resonate not only with us
but especially with our clients and, most notably, in public policy. Gawande's emphasis on
autonomy may disappoint some engaged in public policy who have unreasonable expectations that fiscal concerns should trump personal decisions. Being li1orta! does not have all
the answers,12 but it raises questions that our clients and, indeed, we need to ask. Gawande
advocates informed autonomy rather than easy answers. Gawande tells stories that make his
points but also effortlessly introduces others' research to broaden the reach of what he has so
keenly observed. The book is enlightened in the true meaning of the word. It blazes a path
to the wisdom we need to confront choices that humankind scarcely considereclless than a
century ago.
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Ken DychtV'.dd & Joe Plower, Age tl7rll'e: the Challenges (l!2d Opportllnities O/fln Aging Amerkil (Jeremy P.
Tarcher 1989). A 42-ll1inute video of Dychtwald's powerful speech upon assuming presidency of the American Society on Aging is available at http://www.hufJingwllpost.com/ken-dychtwaldlthe-transform:ltion-of~
rech_3048327,html.
Some may find Gawande's response to physician-:lssisted suicide to be equivocal.
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Book Review
Death, American Style: A Cultural History of Dying in America
(Rowmrtn & Littlefield, 2013)
Author: Lawrence R. Srtl71uel
Reviewed by Chf/des P. Golbert; Esq.
Elder Law attorneys are often called upon to assist clients with the myriad issues arising from a loved one's death. Helping clients deal with the stress, shock, and grief of a family
member's death is an aspect of practice that law schools typically do not address.
Historical and cultural context can be helpful when Elder Law attorneys assist clients
as they cope with a loved one's death. Deltt/;, AmeriCiLn Style: A Cit/tllnt! History of Dying in
Americlt is an absorbing and exhaustively researched book by Lawrence R. Samuel that provides sllch context. Drawing from a broad range of sources, including literature, film, popular culture, journalism, policy initiatives, and medicine, the book explores how Americans'
attitudes toward death have evolved from the end of World War I to the present. Samuel's
findings not only are inherently fascinating to anyone interested in American culture and in
Americans' attitudes about death and dying but also are of value to Elder Law attorneys who
guide older clients as they reflect on their lives and legacies, counsel families about end-oflife issues and hospice, and assist family members as they deal with the death of a loved one.
THE

1920s AND 1930s

Samuel observes that the 19205 and 1930s represent a turning point in the cultural
history of death in the United States, when the millions of people who died in World War I
and the 1918 flu epidemic caused Americans to think about death as they never had before.
Books about life after death became a literary genre. Interest in spirituality increased, along
with interest in seances. Dreams and hypnotism were believed to offer insights abollt death
and life after death.
During this period, to sustain a patient's hope, doctors were disinclined to tell a patient
that he or she was dying. But doctors would often reveal the information to the patient's
spouse, bestowing upon him or her an agonizing burden. Many patients who did know they
were dying kept it a secret. TI1ese practices made it difficult to achieve closure with [unily,
friends, and colleagues.
At the same time, as a result of the influences of science and modernity, death was soon
becoming, in Samuel's word, "unacceptable." Scientists made great medical discoveries during this time, such as insulin and penicillin, and envisioned what would later be called cloning. Scientists wondered why humans die and whether dying was necessary. TIlese Cluestions
captured the popular imagination.
By the 1930s, professionals had taken over tasks surrounding death that., in the past,
had been handled by family. For example, most deaths now took place in hospitals rather
than at home. Undertakers assumed responsibility for the body instead of family members.
111is disconnection with dying and death, Samuel argues, increased the difficulties Americans
Charles P. Colbert is the Deputy Cook County (Illinois) Public Guardian in charge of the Adult Guardianship
Division. He is also Past Editor in Chief of NABLAjallrnllL alld a member of the NAELAjolll'llilf Eciirorial Board.
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faced when a loved one died. As death became unfamiliar, Americans began to see death as
unnatural.

THE 1940s
In the 1940s, World War II impacted Americans' views about death. The War Department regularly issued widely publicized "death lists." Newspapers also reported on the heroic
deaths of soldiers.
Samuel contends that, perhaps because of its magnitude, death became euphemized.
Over the objections of some religious leaders, beautifying bodies for funerals became more
common. Undertakers were by now called morticians, no longer invoking the image of the
body being lowered into the ground. Graveyards became cemeteries. Coffins became caskets.
Caskets not only became more attractive but were being made of metals, as though, Samuel
suggests, to give the appearance that the body would not decay.
During this period, doctors began to realize that death does not always happen at a precise moment, such as when the heart and lungs stop. Instead, different body parts appeared
to die at different times. Boston medical examiner William BrielJey reported his findings
regarding a man who was executed by electrocution. Half an hour after he was deelared dead,
the man's arm jerked when it was hit with a rubber hammer. Dr. BriclJey also reported the
case of a woman whose heart started to beat again after being declared dead from a brain
tumor. Doctors and lawyers contemplated whether someone was dead 01' alive if there was no
brain activity but the heart continued to beat.
A movement to allow what was called "mercy killing" took place in New York in 1947.
More than 1,000 doctors, members of the Committee of 1776 Physicians for Legalization
of Voluntary Euthanasia, signed a petition supporting the right of a person suffering from a
painful disease to end his or her life.
THE

19505 AND 1960s

In the 1950s and 1960s, science was dedicated to extending life even further. Millions
of dollars were allocated to research to eliminate diseases. Progress was made in organ transplants. The first heart transplant occurred in 1967, and liver and pancreas transplants were
becoming more common. By 1968, about 1,200 people around the world had received a
kidney transplant. Because some organs had to be harvested after brain death but while the
heart continued to beat, the progress in organ transplants invigorated the debate over the
definition of death. This debate was further complicated by the development of resuscitation
techniques. Doctors and policymakers also had to consider how to allocate scarce organs.
Longevity increased substantially due to advances in medical science. An American
baby born at the turn of the century had a 40 percent chance of reaching age 60. By the early
19505, the figure had nearly doubled to 70 percent.
One doctor, writing in Better Homes and Gardens in 1958, contemplated whether medical science would someday aJlow people to live to 150 years of age and beyond. Cryobiology,
or cryonics - which involves freezing the body and storing it until medical science discovers
a cure fOf the calise of death - emerged as a field of study.
Due to increased longevity, the right to die and death with dignity movements gained
momentum. In 1957, The Atlantic published an essay by a widow about her husband's pro-
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) see death as

longed and uncomfortable death in a hospital while medical staff attempted the latest interventions to keep him alive. In 1966, Simone de Beauvoir's A Very hasy Death, a memoir of
her mother's prolonged death from cancer, was published.
Samuel observes that a new, more realistic approach to thinking about death was also
reHected in the medical profession. In the 1960s, doctors started to break from standard practice by advising terminally ill patients that they were dying. A Harvard study concluded that
dying patients should be told the truth about their conditions despite the contrary prevailing
view within the profession.
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THE 1970s
Samuel writes that death, along with other taboos, came "out of the closet" 111
the 1970s. He observes that British historian Arnold Toynbee once described death as
un-American: a violation of the right to life, liberty, and the pursui t of happiness.
In the 1970s, death was discllssed and written about as never before. For example,
universities started offering courses on death and dying. Wayne State'University, in Detroit,
opened the Center for Psychological Studies of Dying, Death, and Lethal Behavior.
Death was likewise depicted more frequently, and violently, in film and television. Critics contemplated why popular culture reflected this new interest in death. Some critics conchtded that, in an increasingly individualistic society, confronting one's own mortality took
on special significance. Some believed it was related to the new environmentalism, as well as
awareness of overpopulation, as people came to believe that society was destroying the planet.
Others cited the struggle to obtain closure on the Vietnam War.
l1le individualism of the period, combined with increased openness about death and
continued improvements in medical science, resulted in important developments regarding
death with dignity. In 1972, the U.S. Senate convened the Special Committee on Aging
to study the issue. In 1973, the American Medical Association (AMA) passed a death with
dignity resolution, allowing the terminally ill to be removed from life-sustaining treatment if
they signed a statement expressing such a desire. Large numbers of Americans started to sign
living wills.
A few years after the AMA passed its death with dignity resolution, Karen Ann Quinlan's case was front-page news across the United States. In 1976, 1 year after the lower court
declined her parents' request that their daughter be removed from a respirator, California
became the first state to recognize living wills. Seven other states passed similar legislation
within a year.
THE

1980s AND

EARLY

1990s

Samuel argues that, in the 1980s and early 1990s, many developments were driven
by the proactive attitncle toward death adopted by aging baby boomers. One of several new
areas of death studies explored whether people could choose, consciously or unconsciously,
a particular time to die. In addition to anecdotal accounts of people who died shortly after
deciding that their time had come, the journal Omega published a study showing that people
are more likely to die shortly before or after a birthday.
Karen Ann Quinlan's case played a large role in the 1981 Uniform Determination of
Death Act. Distinguishing between brain death and cardiovascularlrespiratory death, the
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Act defined death as either irreversible cessation of circulatory and respiratory functions or
irreversible cessation of all brain function, including brain stem function. The Act was passed
in 39 states by 1987. By the early 1990s, Dr. Jack Kevorkian made assisted suicide a popular
subject in the media.
Samuel argues that Americans' phobia of death was reflected in health care spending
priorities. "n1e two biggest killers, heart disease and cancer, received the largest share of federal funding while quality-of-life issues such as arthritis and mental health received relatively
little. In criticizing our emphasis on researching disease while paying inadequate attention to
quality of life, Samuel quotes George Will who, in commenting on the popular 1994 book
How We Die, wrote that "[a)n obsession with longevity distracts us from our duty to live
well."
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THE LATE

1990s

TO THE PRESENT

In the final period of the 20th century, SamlLel notes, death as a sacred event caught
on. Titesdays with Morrie was a bestseller in 1997 and became the basis of a television movie.
The book records a former student's weekly visits with a favorite college professor whom he
had not seen for some 20 years. 'TI1e meetings took place over the last 3 months of the professor's life as he died of amyotrophic lateral sclerosis (ALS). The professor's graceful acceptance
of his death and his insights, including those on the primacy of love and relationships, was
inspirational for many readers.
In the 1990s, music therapy to comfort the dying became popular, and the notion of
the funeral as a celebration of life gained acceptance.
In the past, the death industry kept a low profile. But with so many baby boomers,
morticians began direct mail marketing campaigns. In 1999, HBO debuted Six Feet Under, a
comedy series abollt the industry. A popular and quirky book about the topic, Mary Roach's
St~ff: The Curious Lives of Human Cctdcwers, followed 3 years later.
The events of9/11, which Samuel describes as a collective near-death experience, made
Americans feel more vulnerable. He observes that the events remain djfFicult to comprehend
and continue to resonate.
The Internet also impacts death in the United States. Samuel notes that people are
now able to go public about their impending death in a way they could not before. Carnegie
Mellon Professor Randy Pausch's "Last Lecture" has received millions of hits on YouTube.
Websites such as GriefNet.org help people deal with tl1e death of loved ones. Other sites allow family to broadcast funeral services, and to create personalized websites dedicated to a
deceased loved one.
Samuel argues that, although death is one of just two certainties in life - the other
being taxes - Americans are remarkably unprepared to deal with it. Despite some improvement in attitudes, death is still viewed as un-American in our culture, which is obsessed with
youth, beauty, and achievement. Samuel urges us to view death not as a stranger or adversary
but as a natural part of life.
One of Samuel's recurrent themes is that doctors are often committed to preserving life
at any cost and view a patient's death as a failure. He criticizes the medical profession for being inadequately trained in the area of death and in helping patients deal with death and grief.
The same can be said of the legal profession, Elder Law attorneys regularly counsel cli-
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ents and their families about the disposition of their assets upon death, health care advance
directives, long-term care and hospice, and a host of other issues related to death. Yet law
school provides little or no training about death and how to help others c1eal with death and
grief Death, AmeriCilN St)lle is not only a fascinating read but also a valuable resource for attorneys seeking the cultural and historical background necessary for a deeper and more nuanced
understandi ng of these issues.
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New York State
Court of Appeals
~-------------------------------.---.-"--

In the Matter of Kashmira Shah,
Respondent,
Helen Hayes Hospital, et a!.,
Appellants.
In the Matter ofBipin Shah,
Respondent,
v.

Barbara DeBuono, &c., et aI.,
Appellants.

Mark Gimpel, for State -appellants.
Gary C. Samuels, for County appellant.
Ellice Fatoullah, for respondent.
National Academy of Elder Law Attorneys, et aL, amici curiae.

BELLACOSA, J.:
These two appeals bring before this Court novel questions regarding "Medicaid planning" in New York
State. We must interpret and resolve intricately intertwined federal and state laws and regulations as
applied in the context of these related proceedings. The lead case, Matter of Bipin Shah, poses the
question whether Mr. Shah is a resident of New York for purposes of deterniining eligibility to receive
New York Medicaid benefits. The Appellate Division meticulously examined and applied the pertinent
regulations in concluding that he was a New York resident. We now affIrm.

a

Given this decision, we also reach the question in the other case, Matter of Kashmira Shah, whether
spouse, qualified as guardian, is permitted to transfer to herself, for purposes of Medicaid planning, the
entire assets of her incapacitated spouse pursuant to Mental Hygiene Law § 81.21. Upon a fastidious
analysis, the Appellate Division approved the transfer authorized by Supreme Court. We, too, affIrm.

1.
Bipin Shah lived in New Jersey with his wife, Kashmira, and their two children. On August 1, 1996, while
at work in Suffolk County, New York, he was severely injured and lapsed into a coma. At first, he was
hospitalized in Suffolk County. On September 29, 1996, at his wife's request, he was transferred to Helen
Hayes Hospital in Rockland County, just across the border from the family home in New Jersey. His
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comatose condition is not expected to improve. He is almost 50 years of age.
On January 9, 1997, Helen Hayes Hospital advised Mrs. Shah that private insurance benefits would soon
be exhausted and "absent an accepted Medicaid application, Bipin and Kashmira Shah will be personally
responsible for payment" of approximately $1600 per day. Mrs. Shah executed a "Spousal Refusal," a
procedural benefit available in New York (but not New Jersey) by which spouses may decline to make
their income and resources available for the cost of the other spouse's care, without jeopardizing the
needy spouse's ability to receive Medicaid benefits. Indeed, the device aids and facilitates the entitlement
to such medical assistance.
Mrs. Shah next commenced a guardianship proceeding in Rockland County pursuant to Mental Hygiene
Law article 81 and filed a Medicaid application for Mr. Shah. The goal of the guardianship proceeding
was to effectuate Medicaid planning: to transfer all of Mr. Shah's assets to the guardian spouse so she
could use the assets to support herself and their children, and so Mr. Shah could qualify for New York
medical assistance benefits.· The hospital and Rockland County Department of Social Services intervened
ill the guardianship proceeding and opposed the transfer. Supreme Court, Rockland County held a
hearing regarding this matter on February 5, 1997.
On March 28, 1997, while the guardianship proceeding was pending, the Rockland County DSS denied
the Medicaid application on the ground that Mr. Shah was not a resident of Rockland County. It
transferred the Medicaid application to Suffolk County, which also denied the application because Mr.
Shah was not a resident of New York State. Mrs. Shah requested a fair hearing.
In May 1997, Supreme Court, Rockland County, authorized the appointment of Mrs. Shah as guardian
and the transfer to herself of all Mr. Shah's assets. The hospital and Rockland County DSS appealed.
On June 12, 1997, New Jersey provided a letter to New York's Department or'Health stating that New
Jersey was "not disputing Bipin Shah's residency status with regard to his right to apply for New Jersey
Medicaid benefits." The State of New York and Rockland County rely on this letter as a "letter
agreement, II within the ambit and authorization of the federal regulation's "interstate agreements" (42
CFR 435.403 [k]).
In July 1997, DOH upheld the Rockland and Suffolk County denials of Medicaid assistance on the fair
hearing phase. Mrs. Shah next started a CPLR article 78 proceeding challenging this determination.
On July 6,1999, the Appellate Division, Second Department decided the respective matters, Matter of
Bipin Shah (the transferred article 78 proceeding regarding the DOH residency determination) and
Matter of Kashmira Shah (the Rockland County appeal regarding the guardianship transfer). With
respect to residency, it analyzed the pertinent federal and state regulations and stated:
"The [Medicaid rules] * * * are unambiguous, and neither this Court nor the respondent
agencies have the power to rewrite the rules so as to make them conform with what may
well be a more rational approach to the defInition of residency. The determination under
review must therefore be annulled" (Matter of Bipin Shah, 257 AD2d 256, 260).
This Court granted DOH and Rockland County DSS leave to appeal from that New York residency ruling
in favor of the Shahs.
With respect to the guardianship-transfer of assets phase ofthe matter, the Appellate Division affIrmed
Supreme Court, stating:
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"* * * it is, or should be, clear that Mr. Shah, who had the unrestricted right to give his assets
to his wife, or to his children, or to anyone else for that matter, at all times up to the moment
of his terrible injury, did not, on account of that injury, lose that fundamental right merely
because he is now incapacitated and fmancial decisions on his behalf must necessarily be
made by a surrogate. The relief granted pursuant to Mental Hygiene Law article 81 is
designed to permit an incapacitated person to do, by way of a surrogate, those essential
things such a person could do but for his or her incapacity" (Matter of Kashmira Shah, 257
AD2d 275, 282).
This Court granted the hospital and Rockland County DSS leave to appeal from that ruling which also
favored the Shahs.
II.
Just before the joint oral argument of these appeals, counsel for the Shahs formally moved to dismiss the
appeals because of a settlement in the federal tort action involving the underlying matter. The suit was
brought on behalf of Mr. Shah as a result of the accident that caused his incapacitation. The settlement in
federal court provided for payment of the hospital expenses out of the proceeds of the settlement. Thus,
Medicaid payment, as such, is no longer an issue.
However, the settlement agreement provides that the amount of payment that will actually be made to.
the hospital is dependent upon this Court's determination with respect to the residency and guardianship
transfer of assets issues. We are satisfied that the legal issues intertwined in these matters do not render
the appeals moot. Therefore, the motion to dismiss the appeals is denied.
III.
In Matter of Bipin Shah, we examine DOH's administrative determination of "residency" pursuant to the
pertinent regulations. DOH and Rockland County DSS argue that the DOH determination of New Jersey
residency for Medicaid purposes was correct. DOH focuses on the fact that New Jersey residency was
never disputed by New Jersey, as evidenced by the Illetter agreement." It asserts further that federal
regulations regarding the defInition of residency for eligibility determinations do not apply unless
residency is disputed. Furthermore, DOH stresses that Kashmira Shah's "substituted intent" shows that
she treats Mr. Shah as a New Jersey resident for all purposes other than Medicaid planning (including for
diversity of jurisdiction to support the federal lawsuit), and that she should not be allowed to "take
advantage" of New York's "spousal refusal It provisions in this manner and matter.
Bipin Shah and amici curiae argue that, as reflected in the thorough decision at the Appellate Division,
the federal regulations set forth a straightforward defmition of residency for Medicaid eligibility purposes
and that, pursuant to that defmition, Mr. Shah qualifies as a New York resident. We agree with that
approach and conclusion.
The core question here is, when faced with a Medicaid application, how should a New York Medicaid
agency (here the County Department of Social Services) defme resi<;lency for purposes of detennining
Medicaid eligibility? The answer is directly available. New York, like all other states, is guided and
governed through the pertinent federal regulations promulgated by the Health Care Financing
Administration. 42 CFR Part 435 defmes "Eligibility in the States." Subpart A ("General Provisions and
Defmitions") states:
"[tJhis part sets forth, for the 50 States, * * * The eligibility requirements and procedures that
the Medicaid agency must use in determining and redetermining eligibility, and
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requirements it may not usel! (42 CFR 435.2[c])(emphasis added).
Subpart E ("General Eligibility Requirements") contains the guidelines regarding "State residence" (42
CFR 435.403). It specifically defines "Who is a State resident ll as:
"A resident of a State is any individual who:
(1) meets the conditions in paragraphs (e) through (i) of this section; or

"(2) Meets the criteria specified in an interstate agreement under paragraph (k) of this
section" (42 CPR 435.403 [d]).
Appellants urge application of prong (2) of this defmition to avoid the alternative qualification method
referenced through prong (1). However, the proffered New Jersey "letter agreement" is neither an
"interstate agreement[ ]," nor an agreement promulgated pursuant to an "interstate agreement[]" as
defmed in 42 CPR 435.403(k).
The terms of the New Jersey letter simply do not comply with that alternative, exceptional proviso, and
that letter cannot trump the application and operation of prong (1). The letter does not purport to set
forth "rules and procedures resolving cases of disputed residency,1I and it does not "contain a procedure
for providing Medicaid to individuals pending resolution of the case" (42 CFR 435.403[k]; compare,
Georgia v Stuckey Health Care, Inc., 375 SE2d 235 [reciprocal interstate agreement in place]). Nor does
it constitute an agreement that may be used "other than [in] cases of disputed residency" because it is
simply not an "interstate agreement[ as contemplated by the federal regulation (see, 42 CFR
435.403 [kJ). It reflects merely a unilateral expression from a New Jersey employee that New Jersey will
entertain Mr. Shah's Medicaid application and will not dispute it on the basis of residency.

r

That letter is a far cry from a bilateral "interstate agreement" and cannot displace a determination of New
York residency based on plainly qualifying features found in prong (1) of 42 CPR 435.403(d). That
provision directs agencies to paragraphs (e) through (i) for guidance. The plain category applicable to Mr.
Shah's situation is (i), "Individuals Age 21 and Over". The pertinent subpart is (3):
"For any institutionalized individual who became incapable of indicating intent at or after
age 21, the State of residence is the State in which the individual is physically present,
except where another State makes a placement" (42 CFR 435.403[iJ[3] [emphasis added]).
Appellants are not contending that New Jersey made a placement. Thus, Mr. Shah plainly falls under the
core aspects of the primary category. He is institutionalized; he became incapacitated after age 21; and
he is physically present in New York. The State of New York is his residence, plain and simple, for the
operational purposes of 42 CFR 435.403(i)(3).
Appellants, nevertheless, rely on 42 CFR 435.403(a), a "Requirement," and 42 CFR 435.4030)(3), a
"Specific prohibition," to expel Mr. Shah from his (i)(3) category of New York residency. The
"requirement" proviso is that:
"The agency must provide Medicaid to eligible residents of the State, including residents
who are absent from the State" (42 CFR 435.403 [aJ[emphasis added]).
The "specific prohibition" feature declares:
"The agency may not deny or terminate a resident's Medicaid eligibility because of that
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person's temporary absence from the State if the person intends to return when the purpose
of the absence has been accomplished, unless another State has detennined that the person is
a resident there for purposes of Medicaid" (42 CFR 435.4030][3] [emphasis added]).
Appellants insist that "the State" here means New Jersey, and Mr. Shah is actually absent from New
Jersey, which should, therefore, pay his benefits. True, he is absent from New Jersey, but that is not
determinative of the operative question. It is New York that is required to make the Medicaid
determination, so New York is lithe State" for purposes of construing these regulations. Thus, the
"requirement" proviso (a) applies in such a way that New York "must" provide Medicaid to Mr. Shah if
he is an eligible "resident," and the "prohibition II proviso 0)(3) does not apply because Mr. Shah is
certainly not temporarily absent from New York -- he is undeniably institutionalized in a New York
hospital.
Instead, specified prohibitions (j)(1) and 0)(2) directly apply to Mr. Shah's situation:
"(1) The agency may not deny Medicaid eligibility because an individual has not resided in
the State for a specified period.
"(2) The agency may not deny Medicaid eligibility to an individual in an institution, who
satisfies the residency rules set forth in this section, on the grounds that the individual did not
establish residence in the State before entering the institution" (42 CFR 435.403[j][1],[2]).
Ironically, these very prohibited bases for denials are proposed as appellants' justification for what DOH
declared when it rendered its flawed residency determination.
We conclucie that the Appellate Division's New York residency ruling is well-founded and correct. The
Appellate Division properly annulled the determination which was based on factors beyond the scope of
the agency's authority.

IV.
Since we are satisfied that Mr. Shah qualifies as a New York resident for purposes of Medicaid benefits,
we tum to the second and related aspect of this couplet of appeals. Guardianship and the transfer of
assets between spouses for Medicaid planning purposes, particularly in relation to the New York right of
"spousal refusal," are the next set of considerations.
DOH and Rockland County DSS acknowledge that as a result of the Medicare Catastrophic Coverage
Act of 1988, a community spouse need not liquidate the entirety of his or her assets in order to allow the
institutionalized spouse to qualify for Medicaid benefits. However, their argument includes the balance
wheel that the community spouse should be allotted only a tlmininmm monthly maintenance needs
allowance" and a 'I community spouse resource allowance. I, They assert that policy and fiscal goais are to
prevent hoarding of excess resources from medical care creditors by a community spouse in order to
qualify the needy spouse for Medicaid. Appellants assert that the "spousal refusar' safeguard applies to
assets that the refusing spouse ah'eady possesses but was not meant to allow a community spouse to
receive even more assets from her institutionalized spouse in order to shield them, as well.
Kashmira Shah and amici curiae argue that the guardianship order and transfer is proper pursuant to the
Mental Hygiene Law, State and Federal law, and the doctrine of substituted judgment. Again, we agree
with the Appellate Division ruling, which affumed Supreme Court's approach.
Since shortly after Mental Hygiene Law article 81 was enacted, various sources of authority have
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described transfers for Medicaid planning as being within the scope of the article (see, Matter of John
.IT, 226 AD2d 79, Iv denied 89 NY2d 814; Bailly, Supplementary Practice Commentaries, McKitmey's
Cons Laws of NY, Book 34A, Mental Hygiene Law § 81.21,2000 Supp Pamph, at 84; see also, Russo
and Rachlin, New York Elder Law Practice, § 5.42, at 229). We now confmn that a guardian spouse is
permitted to effectuate this kind of Medicaid planning on behalf of an incapacitated individual pursuant
to Mental Hygiene Law article 81.
Section 81.21 provides, in pertinent part, that a court may authorize a guardian:
"to exercise those powers necessary and sufficient to manage the property and fmancial
affairs of the incapacitated person; to provide for the maintenance and support of the
incapacitated person, and those persons depending upon the incapacitated person; to transfer
a part of the incapacitated person's assets to or for the benefit of another person on the
ground that the incapacitated person would have made the transfer if he or she had the
capacity to act" (Mental Hygiene Law § 81.21 [a] [emphasis added]).
The potentiality invested in a guardian includes the power to "make gifts" (Mental Hygiene Law §
81.21 [a][I]), to "provide support for persons dependent upon the incapacitated person" whether or not
such support is legally required (Mental Hygiene Law § 81.21 [a] [2]), and to "apply for government * * *
benefits" (Mental Hygiene Law § 81.21 [a][12]).
In determining whether to approve a specific application for a transfer of assets, the court shall consider
several factors, including: "whether the donees or beneficiaries of the proposed disposition are the natural
objects of the bounty of the incapacitated person and whether the proposed disposition is consistent with
any known testamentary plan or pattern of gifts" (Mental Hygiene Law § 81.21 [d][4]); and I1 whether the
proposed disposition will produce estate, gift, income or other tax savings which will significantly benefit
the incapacitated person or his or her dependents" (Mental Hygiene Law § 81.21 [d][5]).
Considering these factors, a court may grant the application if satisfied by clear and convincing evidence
that, among other things, "a competent, reasonable individual in the position of the incapacitated person
would be likely to perfoffil the act or acts under the same circumstances" (Mental Hygiene Law §
81.21 [e][2J). We agree with the common sense verity uttered by the Appellate Division that the transfer
here was properly authorized because" [t]here can be no quarreling with the Supreme Court's
determination that any person in Mr. Shah's condition would prefer that the costs of his care be paid by
the State, as opposed to his family" (Matter of [KashmiraJ Shah, 257 AD2d 275,282, Iv granted 94
NY2d 755).
Rockland County DSS seizes on the "transfer a part of the * * * assets" phraseology in an effort to
establish that the transfer of the entire assets here was improper because of the Medicaid planning aspect
of the transfer (Mental Hygiene Law § 81.21 [a] [emphasis added]; see also, Mental Hygiene Law §
81.21 [bD. Appellants would have us essentially say that if Mrs. Shah is going to apply for Mr. Shah's
Medicaid benefits, she cannot transfer all of his assets to herself, since she is also invoking the right of
spousal refusal. Appellants misconstrue the law and conflate the guardianship issue, a matter of court
discretion, with strictly guided agency Medicaid eligibility calculations. Weare not convinced that when
state courts make their article 81 determinations, they are explicitly limited by rubrics that apply in the
context of decisions made by state administrative agencies in these circumstances (compare, New York's
option of "spousal refusal" with New Jersey's lack of same(
The specifically enumerated potential powers of the Nev:, York guardian are unlimited and certainly not
contingent on the particular purpose for the transfer -- the guardian can make gifts, provide support for
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dependents and, simultaneously, apply for government benefits (see, Mental Hygiene Law § 81.21 [a]).
The only "limitation" is that of the doctrine of substituted judgment -- the guardian's actions must "take[]
in account the personal wishes, preferences and desires of the [incapacitated] person" (Mental Hygiene
Law § 81.01; see also, Law Revision COrrmllssion Comments, McKinney's Cons Laws of NY, Book 34A,
Mental Hygiene Law § 81.21, at 376).
Appellants urge that under the Medicaid statutes, resources that exceed the "community spouse resource
allowance" may be taken into account in determining the institutionalized spouse's eligibility (see, 42
USC § 1396r-5[c][2]; § 1396r-5[f][2][A]; Social Services Law § 366-c[2][d]). Ifnecessary, the entirety
of the institutionalized spouse's assets will not be applied toward medical expenses, and support can be
transferred to the spouse in order to bring her income up to the "minimum monthly needs allowance"
(see, 42 USC § 1396r-5[d][3]; Social Services Law § 366-c[4][b]). However, in order to receive an
increased amount of support from the institutionalized spouse, the community spouse must show "special
circumstances ll at an administrative fair hearing (42 USC § 1396r-5[e]; Social Services Law §
366-c[8][aJ).
Yet, both Federal and New York State law provide for the right of "spousal refusal" exercised by Mrs.
Shah, which essentially permits avoidance of these resource allowance rules and limitations. The "spousal
refusal" rule indicates that Medicaid must be provided to the institutionalized spouse who meets
eligibility requirements even if the community spouse has income or resources in excess of the
community spouse resource allowance, as long as the State may seek recovery of the cost of medical
assistance from the community spouse (42 USC § 1396r-5[c][3]; Social Services Law § 366[3][a]).
Furthermore, there is no look-back period with respect to a transfer of assets between spouses for
purposes of determining medical assistance eligibility (42 USC § 1396p[ c][2] [B][I]; Social Services Law
§ 366[5] [d] [3] [ii] [AJ).
We hold that the interplay of these provisions allows an institutionalized spouse, through guardianship
authorization, to transfer all of that spouse's assets to a community spouse; the latter may simultaneously
refuse to have those assets included in the calculation of income and resources available to the
institutionalized spouse for Medicaid assistance (compare, .A1atter of John.xx:, 226 AD2d 79, supra
[only a partial asset transfer was made by a guardian to the incapacitated person's children because the
look-back period had to be taken into consideration]).
These New York Medicaid planning options may, as is apparently the case here, provide a technical and
even potentially anomalous route that is the only pathway through which the incapacitated spouse could
actually qualify for Medicaid. Especially considering these authorized policy choices, appellants'
proposed strictures are simply not justified in either the Mental Hygiene Law or in the Federal or State
Medicaid structures and are not problems of our legal cognizability.
Appellants further decry the dual standard that they see emanating from the Appellate Division decision.
We disagree with this purported problem. A gift giver (regardless of whether the giver functions through
a guardian) can desire to transfer far more than the statutory minimum to which a support seeker,
relegated to a legal proceeding for obtaining the assets, is entitled (compare, Gomprecht v Gomprecht, 86
NY2d 47; compare also, Golfv New York State Dept. of Social Servs., 91 NY2d 656). It is not the giving
of the gift that alters the immediate accessibility for calculation purposes; it is the "spousal refusal" that
temporarily blocks that governmental advantage. Indeed, it is appellants' position which advocates a
different dual standard regarding how capable versus incapacitated persons would be treated for purposes
of Medicaid planning. Their theory would also produce a disparity in how guardian community spouses
who wish to exercise their legal right of "spousal refusal" would be treated in relation to their otherwise
equally operative guardianship powers.
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Moreover, as appellants acknowledge, the exercise of this right of" spousal refusal" does not deprive the
State of all opportunity to seek recoupment from a fmancially qualified community spouse. It just
requires a reimbursement process to obtain resources from the community spouse after Medicaid benefits
are paid, instead of an initial calcuiatiOli stage that rnighLlim:it the amount of Medicaid benefits to be
provided. We are not persuaded by DOH's dissatisfaction with the practical complications of its eventual
recoupment option. Its objection offers an insufficient legal basis for determining that the methodology
approved by the courts below is foreclosed.
Next, appellants rely significantly on language taken from this Court's Gomprecht decision, explaining
that community spouses are not entitled to an "excessive" amount of income and resources while their
spouses are institutionalized at Medicaid expense (see, Gomprecht v Gomprecht, supra, at 51). That case
and that particular language are inapposite here.
Although they are opposite sides of the same coin, the instant dispute is less about the rights of the
community spouse for purposes of support-mandated Medicaid calculations than it is about the rights of
the institutionalized spouse to be the subject of Medicaid planning, which rights are plainly prescribed by
the Mental Hygiene Law, after serious deliberation and enactment (see, Mental Hygiene Law §§ 81.01,
81.21; Mem of Assemblyman Koppell, 1992 NY Legis Ann, at 433-434). In this respect, we reiterate this
cogent portion of Justice Bracken's opinion at the Appellate Division:

*

"The complexities [of the law] * * should never be allowed to blind us to the essential
proposition that a man or a woman should normally have the absolute right to do anything
that he or she wants to do with his or her assets, a right which mcludes the right to give those
assets away to someone else for any reason or for no reason. * * * We would only amplifY
this by saying that no agency of the. government has any right to complain about the fact that
middle class people confronted with desperate circumstances choose voluntarily to inflict
poverty upon themselves when it is the government itself which has established the rule that
poverty is a prerequisite to the receipt of government assistance in the defraying of the costs
of ruinously expensive, but absolutely essential, medical treatment" (Matter of [Kashmira]
Shah, 257 AD2d 275, 282-283, supra).
We have considered all of appellants' remaining arguments and conclude that they do not alter or affect
the analyses and results we have reached in these companion cases.
.
Accordingly, the orders of the Appellate Division should be affrrmed, with costs, in each appeal.

* * * ** ** ******* ***
In each case: Order affrrrned, with costso Opinion by Judge Bellacosa. Chief Judge Kaye and Judges
Smith, Levine, Ciparick, Wesley and Rosenblatt concur.
Decided June 8, 2000
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POWER OF ATTORNEY
NEW YORK STATUTORY SHORT FORM
(a) CAUTION TO THE PRINCIPAL: Your Power of Attorney is an important document. As
the "principal," you give the person whom you choose (your "agent") authority to spe~'d your
money and sell or dispose ofyonr property during your lifetime without telling you. You do
not lose your authority to act even though you have given your agent similar authority.
When your agent exercises this authority, he or she must act according to any
instructions
I
you
have provided or, where there are no specific instructions, in your best interest. "Important
Information for the Agent" at the end ofthis document describes your agent's responsibilities.
Your agent can act on your behalf only after signing the Power of Attorney before a notary
public.
You can request information from your agent at any time. If you are revoking a prior
Power of Attorney, you should provide written notice of the revocation to your prior agent(s)
and to any third parties who may have acted upon it, including the financial institutions where
your accounts are located.
You can revoke or terminate your Power of Attorney at any time for any reason as long as
you are of sound mind. If you are no longer of sound mind, a court can remove an agent for
acting improperly.
Your agent cannot make health care decisions for you. You may execute a "Health Care
Proxy" to do this.
'
The law governing Powers of Attorney is contained in the New York General Obligations
Law, Article 5, Title 15. This law is available ~J a law library, or online through the New York
State Senate or Assembly websites, www.senate.state.ny.us or www.assembly.state.ny.us.
..-'

If there is anything about this document that you do not understand, you should ask a
lawyer of your own choosing to explain it to you.

DESIGNATION OF AGENT(S):

(b)

I,

~"

f

-"~

-

(name ofprincipal)

,

4

.... L .....

(address ofprincipal)

hereby appoint:
-.

'"

.. ', -

,

........ _...... .

(name of agent)

-:. :r:''JF. -!. t

'TD ......~ ..

~p':'

(address of agent)

1

(name of second agent)

(address of second agent)

as my agent(s).
If you designate more than one agent above, they must act together unless you initial the statement
below.

(

(c)

) My agents may act SEPARATELY.

DESIGNATION OF SUCCESSOR AGENT(S): (OPTIONAL)
If any agent designated above is unable or unwilling to serve, I appoint as my successor agent(s):
-

;

-

} '7+-:=5'

)

.... ¢Rt:Ir#.ot<.J.

i,,:

(name of successor ag'ent)

(address of successor agent)

(name of second successor agent),

(address of second successor agent)

Successor agents designated above must, act together unless you initial the statement below.
"-.

(

) My successor agents may act SEPARATELY.

You may provide for specific succession rules in this section. Insert specific succession provisions
.--'
here:
.~

(d)

This POWER OF ATTORNEY shall not be affected by my subsequent incapacity
unless I have stated otherwise below, under "Modifications."

(e)

This POWER OF ATTORNEY DOES NOT REVOKE any Powers of Attorney
previously executed by me unless I have stated otherwise below, under
"Modifications. "

If you do NOT intend to revoke your prior Powers of Attorney, and if you have granted the same
authority in this Power of Attorney as you granted to another agent in a prior Power of Attorney,
each agent can act separately unless you indicate under "Modifications" that the agents with the
same authority are to act together.

2

(f)

GRANT OF AUTHORITY:
To grant your agent some or all of the authority below, either
(1) Initial the bracket at each authority you grant, or
(2) Write or type the letters for each authority you grant on the blank line at,lP), and
initial the bracket at (P). If you initial (P), you do not need to initial the other.1ines.

I grant authority to my agent(s) with respect to the following subjects as defined in sections
5-1S02A through 5-1502N of the New York General Obligations Law:

L--.J (A) real estate transactions;
L--.J (B) chattel and goods transactions;
L--.J (C) bond, share, and commodity

transactions;

L..--J (D) banking transactions;
L..--J (E) business operating transactions;
~

(F) insurance transactions;

~

(G) estate transactions;

L..--J (H) claims and litigation;
L..--J (I) personal and family maintenance: If you grant your agent this authority, it will allow
the agent to maKe gifts, that you customarily have made to individuals, including the
agent, and charitable organizations. The total amount of all such gifts in anyone
calendar year cannot exceed five hundred dollars;

L..--J (J) benefits from governmental programs or civil or military service;

L---> (K) health care billing and payment matters; records, reports, and statements;
L..--J (L) retirement benefit transactions;
L..--J (M) tax matters;
L..--J (N) all other matters;
L..--J (0) full and unqualified authority to my agent(s) to delegate any or all of the foregoing
powers to any person or persons whom my agent(s) select;

L..--J (P) EACH of the matters identified by the following letters:
A, B, C, D, E, F, G, H, 1, J, K, L, M, N, and O.
You need not initial the other lines if you initial line (P).
3

MODIFICATIONS: (OPTIONAL)

(g)

In this section, you may make additional provisions, including language to limit or supplement
authority granted to your agent. However, you cannot use this Modifications section to grant your
agent authority to make gifts or changes to interests in your property. If you wish to grant ydur agent
such authority, you MUST complete the Statutory Gifts Rider.
(Q)

Authority to engage in real estate transactions, including transactions with
respect to all fixtures and articles of personalty therein;

(~-~)

(R)

Authority to Enter into Personal Service Contract(s): ,I authorize my
attomey(s)-in-fact to enter into a personal service contract(s) or caregiver
agreement(s)
on my behalf with third parties, including my
attomey(s)-in-fact;

(

)

(S)

Authority to Accept Gifts, Transfers, and Distributions: I authorize my
attomey(s)-in-fact to accept gifts on my behalf and to accept transfers and
distributions from any Trustee of any Trust on my behalf.

(

)

(T)

Authority to Purchase a Life Estate on Real Property: I authorize my
attorney(s)-in-fact to purchase a life estate on my behalf on real property,
including the home of the attorney(s)-in-fact;

(

)

CU)

Authority to Make Loans: I authorize my attomey(s)-in-fact to make a
loan(s) on mybehalfto third parties, including my attomey(s)-in-fact, and to
accept a promiSSQlY note(s) as security for said loan(s) at a interest rate no
less than the minimum Applicable Federal Rate;
I

(

)

(V)

Authority To Purchase Exempt Resources: I authorizemyattomey(s)-in-fact
to purchase any type of property that is considered to be an exempt resource
under New York's Soci~ Services Law, or any equivalent law in another
jurisdiction;

(

)

(W)

Authority To Disclose: I authorize my attorney( s)-in-fact to request, receive
and review any confidential infonnation regarding my personal affairs and/or
my physical or mental health and to provide such infonnation to any person
andlor entity designated by my attorney(s)-in-fact;

(

)

(X)

Authority To Access Safe Deposit Box: I authorize my attorney(sHn-fact to
have access to any and all safe deposit boxes in my name and to open,
inspect, inventory, place items in, or close said safe deposit box or boxes. In
the event that the key to my safe deposit box cannot be located, I authorized
my attorney-in-fact to drill it open;

(

)

(Y)

Authority As To Retirement Benefits: I authorize my attorney(s)-in-fact to
make all necessary decisions and elections, of whatsoever kind and nature,
regarding my Social Security benefits and any annuity, pension or other
retirement planCs) or fund(s), or similar type of plans, that I may possess,
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including, but not limited to, lump-sum payouts, installment payouts,
roll-overs or contributions;
)

(Z)

Authority To Borrow: I authorize my attorney( s )-in-fact to borrow funds on
my behalf for any reason;

(~-~)

(AA)

Intent To Return Home: In the event that that I am a patient in a nursing
facility or health care facility of any type, kind or nature, it is and shall
continue to be my wish and intent to return home, and as such, I authorize
my attorney(s)-in-fact, orally or in a writing, to express my intent to return
home to my personal residence;

(~-~)

(BB)

Authority As To Insurance: I authorize my attomey(s)-in-fact to deal with
any and all insurance policies I may own or may be qualified to purchase,
including but not limited to the following types: life, medical, disability,
long term health care for home care and/or nursing home care, homeowners
and vehicle. Such power shall include but shall not be limited to the
purchase and/or cancellation of any such policy or the liquidation of such
policy;

c

)

(CC)

Authority As Government Benefits: I authorize my attorney(s)-in-fact to
qualify me and apply for any and all government entitlements that I may be
eligible for, including, but not limited to, Medicare, Medicaid and SSI. This
authority shall also include the power to litigate or settle any matter
pertaining to any ~ntit1ements;

c

)

(DD)

(~.- - )

(BE)

Authority To Waive.-' Attorney-Client Privilege: I authorize my
attorney(s)-in-fact to wa'ive attorney-client and other similar privileges to
facilitate consultations between the attorney(s)-in-fact herein appointed and
my attorney and other advisors;

c

)

(FF)

Authority as To Domicile: I authorize my attorney(s)-in-fact to change my
domicile to another state or within the state;

(

)

(GG) Authority to Enter into Trust Agreement(s): I authorize my attomey(s)-in-fact
to enter into trust agreement(s), including but not limited to pooled income
trusts;
(RH) Authority to Purchase an Annuity: I authorize my attomey(s)-in-fact to
purchase and/or enter into an annuity contract with third parties, including
myattorney(s)-in-fact;

(

C
________)

(II)

Authori1y To E~ploy: I authorize my attomey(s)-in-fact to retain and
compensate attomeys, accountants, investment counsel and similar
professionals, concerning my property and personal affairs;

Authority to Purchase United States Savings Bonds: I authorize my
attorney(s)-in-fact to purchase or surrender United States Savings Bonds,
including, but not limited to, Series I and Series BE Bonds;
5

(

)

(JJ)

(

)

(KK) The acceptance of appointment as agent under this Power of Attorney hereby
constitutes a consent to the release for medical information for purposes of
the Health Insurance Portability and Accountability Act (HIP AA)'''to the
named successor agent.

(

)

(LL)

(h)

CERTAIN GIFT TRANSACTIONS: STATUTORY GJlilS RIDER (OPTIONAL)

Authority to make inquiry into my employment benefits, from CUlTent andlor
prior employment, including but not limited to any and all personnel records
and human resource records;

each of the above matters identified by the following letters: (Q), (R), (S),
(T), (U), (V), (W), (X), (Y), (Z), (AA), (BB), (CC), (DD), (~E), (FF), (GG),
(HH), (ll), (JJ) and (KK)

In order to authorize your agent to make gifts in excess of an annual total of $500 for all gifts
described in (I) of the grant of authority section of this document (under personal and family
maintenance), you must initial the statement below and execute a Statutory Gifts Rider at the same
time as this instrument. Initialing the statement below by itself does not authorize your agent to make
gifts. The preparation of the Statutory Gifts Rider should be supervised by a lawyer.

(
) (SGR) I grant my agent authority to make gifts in accordance with the terms and conditions
ofthe Statutory Gifts Rider that supplements this Statutory Power of Attorney.

(i)

DESIGNATION OF MONITOR(S): (OPTIONAL)
If you wish to appoint monitor(s), initial and fill in the section below:

(
) I wish to designate _ _ _ _ _ _.~..
_ _.,._---., whose addressees) is (are)
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _:, as monitor(s). Upon the request of the
monitor(s), my agent(s) must provide the nionitor(s) with a copy of the power of attorney and a
record of all transactions done or made on my behalf. Third parties holding records of such
transactions shall provide the records to the monitor(s) upon request.

(D

COMPENSATION OF AGENT(S): (OPTIONAL)

Your agent is entitled to be reimbursed from your assets for reasonable expenses inculTed on
your behalf. If you ALSO wish your agent(s) to be compensated from your assets for services
rendered on your behalf, initial the statement below. If you wish to define "reasonable
compensation", you may do so above, under "Modifications".
(

) Myagent(s) shall be entitled to reasonable compensation for services rendered.
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(k)

ACCEPTANCE BY THIRD PARTIES:

I agree to indemnify the third party for any claims that may arise against the third party'!because
of reliance on this Power of Attorney. I understand that any termination of this Power of Attorney,
whether the result of my revocation of the Power of Attorney or otherwise, is not effective'as to a
third party until the third party has actual notice or knowledge of the tennination.
(1)

TERMINATION:

This Power of Attorney continues until I revoke it or it is terminated bymy death or other event
described in section 5-15 I 1 of the General Obligations Law.
Section 5-1511 of the General Obligations Law describes the manner in which you may revoke
your Power of Attorney, and the events which terminate the Power of Attorney.

(m)

SIGNATURE AND ACKNOWLEDGMENT:
In Witness Whereof I have hereunto signed my name on the _ _ day of , ...
,..."",
. "~".~,"""c<".."'"",,""""'"",",,,"""--.,."""""',....."",,.,,--_ _ __ _
PRIN eIP AL signs here: = > _---""".....

STATE OF NEW YORK )
) ss.:
COUNTY OF SUFFOLK)
On the
day
of
1 the year _
0, before me, the undersigned, personally
,,,,'.w.iI
appeared ::'Ir;
. ';rsonally known to me or proved to me on the basis of satisfactory
evidence to be the person whose name is subscribed to the within instrument and acknowledged to
me that she executed the same in her capaci~ and that by her signature on the instrument, the
individual, or the person upon behalf of which the individual acted, executed the instrument.
AA.m<

'C,,) -l'i"';"J{p,...··,

~ ,~~"

""Vj

~

,~

;>->"Aw.<.""il'"

,,1

Notary Public
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(n)

IMPORTANT INFORMATION FOR THE AGENT:

When you accept the authority granted under this Power of Attorney, a special legal
relationship is created between you and the principal. This relationship imposes on y'0ll legal
responsibilities that continue until you resign or the Power of Attorney is tenninated or r~voked.
You must:
.

(l) act according to any instructions from the principal, or, where there are no instructions,
in the principal's best interest;
(2) avoid conflicts that would impair your ability to act in the principal's best interest;
(3) keep the principal's property separate and distinct from any assets you own or control,
unless otherwise pennitted by law;
(4) keep a record or all receipts, payments, and transactions conducted for the principal; and
(5) disclose your identity as an agent whenever you act for the principal by writing or printing
the principal's name and signing your own name as "agent" in either of the following manners:
(Principal's Name) by (Your Signature) as Agent, or (your signature) as Agent for (Principal's
Name).
You may not use the principal's assets to benefit yourself or anyone else or make gifts to
yourself or anyone else unless the principal has specifically granted you that authority in this
document, which is either a Statutory Gifts Rider attached to a Statutory Short Form Power of
Attorney or a Non-Statutory PQwer of Attorney. If you have that authority, you must act according
to any instructions of the principal or, where there are no such instructions, in the principal's best
interest.

You may resign by givingwrittennoticet; the principal and to any co-agent, successor agent,
monitor if one has been named in this document, or the principal's guardian if one has been
appointed. If there is anything about this document or your responsibilities that you do not
understand, you should seek legal advice.
Liability of agent: The meaning of the authority given to you is defined in New York's
General Obligations Law, Article 5, Title 15. If it is found that you have violated the law or acted
outside the authority granted to you in the Power of Attorney, you may be liable under the law for
your violation.

(0)

AGENT'S SIGNATURE AND ACKNOWLEDGMENT OF APPOINTMENT:

It is not required that the principal and the agent(s) sign at the same time, nor that multiple
agents sign at the same time.
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I, .~,_" have read the foregoing Power of Attorney. I am the person(s)
identified therein as agent(s) for the principal named therein.
I acknowledge my legal responsibilities.
Agent(s) sign(s) here: ==>_ _ _ _ _ _ _ _ _ _ _ _ __

STATE OF NEW YORK )-

) ss.:
COUNTY OF SUFFOLK)
On the
day of
;'"
i.n the year' ',before me, the undersigned, personally
>,
appeared v .
personally known to me or proved to me on the basis of
satisfactory evidence to be the person whose name is subscribed to the within instrument and
acknowledged to me that he/she executed the same in hislher capacity, and that by hislher signature
on the instrument, the individual, or the person upon behalf ofwruch the individual acted, executed
the instrument.
I

"I".;J.

~

.,

>,

,,'

<~~

.,

~

\,

t" '.<t

_ ;,.,

Notary Public

.~
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SUCCESSOR
APPOINTMENT:
(p)

AGENT'S

SIGNATURE

AND

ACKNOWLEDGMENT

OF

It is not required that the principal and the SUCCESSOR agent(s), if any, sign at the same time,
nor that multiple SUCCESSOR agents sign at the same time. Furthennore, successor agents cannot
use this power of attorney unless the agent(s) designated above is/are unable or unwilling to"serve.
I, f7~ ,
; j 8'., have read the foregoing Power of Attorney. I am the person(s)
identified therein as SUCCESSOR agent(s) for the principal named therein.
Successor Agent(s) sign(s) here: => _____________________

STATE OF NEW YORK )

) ss.:
COUNTY OF SUFFOLK)
On the _ _ day o f t " ,,"
before me, the undersigned, personally appeared ~P}::" '
<:<""'::::",~ " ~ <:';rsonalIy known to me or proved to me on the basis of satisfactory evidence to be
the individual whose name is subscribed to the within instrument and acknowledged to me that
he/she executed the same in hislher capacity, and that by his/her signature on the instmment, the
individual, or the person upon behalf of which the individual acted, executed the instrument.

.1

r

;.

Notary Public

STATE OF

)

) sS.:
COUNTY OF _ _ _ _ _ _, )

On the ___ day of
, in the year i
' before me, the undersigned, personally appeared
_ _ _ _ _ _ _ _ _--", personally known to me or proved to me on the basis of satisfactory
evidence to be the individual(s) whose name(s) is (are) subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in hislherltheir capacity(ies), and that by
hislherltheir signature(s) on the instrument, the individual(s), or the person upon behalfofwhlch the
individual(s) acted, executed the instrument, and that such individual made such appearance before
the undersigned in
1ll
(insert the City or other political subdivision)

--------------

(and insert the State or Country or other place the
acknowledgment was taken)

(signature and office of individual taking acknowledgment)
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POWER OF ATTORNEY
NEW YORK STATUTORY GIFTS RIDER
AUTHORIZATION FOR CERTAIN GIFT TRANSACTIONS
CAUTION TO THE PRINCIPAL: This OPTIONAL rider allows you to authorize
your agent to make gifts in excess of an annual total of $500 for all gifts described in (1) of
the Grant of Authority section of the statutory short form Power of Attorney (under
personal and family maintenance), or certain other gift transactions during your lifetime.
You do not have to execute this rider if you only want your agent to make gifts described in
(I) of the Grant of Authority section of the statutory short form Power of Attqrney and you
initialed "(I)" on that section of that form. Granting any of the following authority to your
agent gives your agent the authority to take actions which could significantly reduce your
property or change how your property is distributed at your death. "Certain gift
transactions" are described in section 5-1514 of the General Obligations Law. This Gifts
Rider does not require your agent to exercise granted authority, but when he or she
exercises this authority, he or she must act according to any instructions you provide, or
otherwise in your best interest.
This Gifts Rider and the Power of Attorney it supplements must be read together as
a single instrument.
Before signing this document authorizing your agent to make gifts, you should seek
legal advice to ensure that your intentions are clearly and properly expressed.
(a)

GRANT OF LIMITED AUTHORITY TO MAKE GIFTS

Granting gifting authoryty to you~ agent gives your agent the authority to take actions
which could significantly reduce your property.
If you wish to allow your agent to make gifts to himself or herself, you must separately
grant that authority in subdivision (Q) below.
r--'

.-'

To grant your agent the gifting
the authority.

auth~rity

provided below, initial the bracket to the left of

(
) I grant authority to my agent to make gifts to my spouse, children and more remote
descendants, and parents, not to exceed, for each donee, the annual federal gift tax exclusion
amount pursuant to the Internal Revenue Code. For gifts to my children and more remote
descendants, and parents, the maximum amount of the gift to each donee shall not exceed twice
the gift tax exclusion amount, if my spouse agrees to split gift treatment pursuant to the Internal
Revenue Code. This authority must be exercised pursuant to my instructions, or otherwise for
purposes which the agent reasonably deems to be in my best interest.

(b)

MODIFICATIONS:

Use this section if you wish to authorize gifts in amounts smaller than the gift tax
exclusion amount, in amounts in excess of the gift tax exclusion amount, gifts to other
beneficiaries, or other gift transactions. Granting such authority to your agent gives your agent

11

the authority to take actions which could significantly reduce your property and/or change how
your property is distributed at your death. If you wish to authorize your agent to make gifts to
himself or herself, you must separately grant that authority in subdivision (c) below.
L~ I grant the following authority to my agent to make gifts pursuant to my instructions, or

otherwise for purposes which the agent reasonably deems to be in my best interest: All authority
as specified in numbered items 1, 2, 3, 4,5,6, 7, 8, 9, 10, 11, 12, 13 and 14 below:
1.
Authority To Make Gifts: I authorize my attomey(s)-in-fact to make gifts on my
behalf of any amount (outright or in trust) including gifts of real and/or personal property that I
!
may own to my spouse and/or lineal descendants and their spouses for the purpose of Medicaid
eligibility now or in the future and/or estate planning and/or any other prudent purpose;
2.
Authority to Create, Revoke, Modify and Fund Trusts: I authorize my
attorney(s)-in-fact to create, revoke, fund with my assets and/or income and modify existing
trusts on my behalf, including, but not limited to, a Grantor Retained Annuity Trust, an
Irrevocable Trust and/or Revocable Living Trust and/or act as Trustee.
3.
Authority To Engage in Estate and/or Medicaid Planning: I authorize my
attorney(s)-in-fact to engage in estate and/or Medicaid planning on my behalf, including, but not
limited to, making gifts, whether outright or in trust, of any or all of my cash, real or personal
property or interests in property, including any right to receive income from any source; and to
make gifts to individuals and/or organizations, whether charitable or otherwise, and/or to satisfy
pledges I previously made; and to purchase and/or enter into an annuity contract with third
parties, that is in compliance with the Deficit Reduction Act of2005; and to use any other
devices I would use if! had capacity, for the purpose of providing for my spouse and/or other
members of my family or their spouses, 'and/or reduce tax liability and preserve assets for use by
my spouse or other family members in the event I require long term health care.
4.
Authority To Continue Making Gifts/Split Gifts: In addition to the gift ~ving
authority granted to my attorney(s)-in-fact granted herein, I authorize my attorney(s)-in-fact to
continue making gifts of my property to cany out my lifetime giving patterns, or to begin such a
pattern if deemed prudent. Furthermore, I authorize my attorney(s)-in-fact to elect, in his or her
discretion, a "split gifttl with my spouse, ifI am~married, pursuant to section 2513 of the Internal
Revenue Code, its successors, or its state law equivalent. I hereby give my consent to any such
election and authorize my agent to sign, on my behalf, an affidavit or other proof necessary to
effectuate such election;
5.
Authority To Make Statutory Elections: I authorize my attorney(s)-in-fact to
execute all statutory elections and disclaimers of whatsoever kind or nature, including, but not
limited to, qualified disclaimers to effect tax savings, disclaimers to defeat the interests of any
and all creditors, and disclaimers to pass properties to successors;
6.
Authority To Purchase Life Insurance: I authorize my attomey(s)-in-fact to
purchase and/or amend life insurance policy(ies) including, but not limited to changing
beneficiary(ies) or ownership thereof;
7.
Authority As To Debts: I authorize my attomey(s) in fact to forgive and collect
debts;
8.
Authority As To Insurance: I authorize my attomey(s)-in-fact to deal with any
and all insurance policies I may own or may be qualified to purchase, including but not limited to
the following types: life, medical, disability, long tenn health care for home care and/or nursing
12

home care, homeowners and vehicle. Such power shall include but shall not be limited to the
purchase and/or cancellation of any such policy or the liquidation of such poE cy; and the change
of ownership or beneficiary designations of any such policy;
9.
Authority As To Safe Deposit Box(s): I authorize my attorney(s)-in-fact to';
remove the contents of any and all safety deposit boxes in my name, and distribute the contents
thereofto my spouse andlor lineal descendants and their spouses, andlor to beneficiaries s~f forth
in my Last Will and Testament;
10.
Any gift of my property may be transferred in cash or in kind, and may pass
outrig11t to the recipient or may be transferred to a custodian under the Uniform Transfer to
Minors Act which may be established by my agent(s);
,
11.
Best Interest: In making gifts of my property, my "best interest" shall include
gifts which would be likely to cause a reduction in estate or gift tax due or which would carry out
a plan for the protection of my assets against the costs of potential future nursing home care and
other future health care needs;
12.
Authority to Purchase an Annuity: I authorize my attorney(s)-in-fact to purchase
and/or enter into an annuity contract with third parties, including my attomey(s)-in-fact;
13.
Authority For Banking Transactions: I authorize my attorney(s)-in-fact to
establish, withdraw funds from, liquidate andlor transfer any and all stocks, bonds and/or
accounts with any [mandaI institution including but not limited to banks, brokerage firms and/or
insurance companies; and to name and/or change any owner and/or co-owner andlor beneficiary
and/or any Transfer on Death beneficiary designation to or for the benefit of my spouse, and any
of my lineal decedents andlor their spouses;
14.
Authority As To Retirement Benefits: I authorize my attomey(s)-in-fact to make
all necessary decisions and elections, of whatsoever kind and nature, regarding my Social
Security benefits and any annuity, pensi~)J1 or other retirement planes) or fund(s), or similar type
of plans, that I may possess, including, but not limited to, lump-sum payouts, installment
payouts, roll-overs, contributi~'ns, change of ownership, beneficiary designations or waiving
non-employee spousal rights.
(c)

GRANT OF SPECIFIC AUTHORITY FOR AN AGENT TO MAKE GIFTS TO
HIMSELF OR HERSELF: (OPTIONAL)

If you wish to authorize your agent to make gifts to himself or herself, you must grant
that authority in this section, indicating to which agent(s) the authorization is granted, and any
limitations and guidelines.
(
) I grant specific authority for the following agent(s) to make the following gifts to
himself or herself: "...
'.'M...... ",c-;;,:::~~·:~;~~;,;·~:"""·~'::~~~·::,u:l.all have all authority as
specified in numbered items 1, 2, 3, 4,5,6,7,8,9, 10, 11, 12, 13 and 14 below.
..m ...•• "";._-'.•..

_ , , ...:

.•..

This authority must be exercised pursuant to my instructions, or otherwise for purposes which
the agent reasonably deems to be in my best interest.
1.
Authority To Make Gifts: I authorize my attomey(s)-in-fact to make gifts on my
behalf of any amount (outright or in trust) including gifts of real andlor personal property that I
may own to my attomey(s)-in-fact for the purpose of Medicaid eligibility now or in the future
andlor estate planning and/or any other prudent purpose;
13

2,
Authority to Create, Revoke, Modify and Fund Trusts: I authorize my
attomey(s)-in-fact to create, evoke, fund with my assets and/or income and modify existing trusts
on my behalf, including, but not limited to, a Grantor Retained Annuity Trust, an Irrevocable
Tmst and/or Revocable Living Trust and/or act as Trustee, in which my attorney-in-fact is a
beneficiary and/or Trustee and/or Grantor;
"
3.
Authority To Engage in Estate and/or Medicaid Planning: I authorize my
attomey(s)-in-fact to engage in estate and/or Medicaid planning on my behalf, including, but not
limited to, making gifts, whether outright or in trust, of any or all of my cash, real or personal
property or interests in property, including any right to receive income from any source; and to
make gifts to individuals and/or organizations, whether charitable or otherwise, and/or to satisfy
pledges I previously made; and to purchase and/or enter into an annuity contract with third
parties, including my attorney(s)-in-fact, that is in compliance with the Deficit Reduction Act of
2005; and to use any other devices would use if! had capacity, for the purpose of providing for
my attorney-in-fact, and/or reduce tax liability and preserve assets for use by my spouse or other
family members in the event I require long term health care;
4,
Authority To Continue Making Gifts/Split Gifts: In addition to the gift giving
authority granted to my attorney(s)-in-fact granted herein, I authorize my attorney(s)-in-fact to
continue making gifts of my property to carry out my lifetime giving patterns, or to begin such a
pattern if deemed prudent, including making gifts to himself. Furthermore, I authorize my
attorney(s)-in-fact to elect, in his or her discretion, a "split gift" with my spouse, in am married,
pursuant to section 2513 of the Internal Revenue Code, its successors, or its state law equivalent.
I hereby give my consent to any such election and authorize my agent to sign, on my behalf, an
affidavit or other proof necessary to effectuate such election;
5.
Authority To Make Statutory Elections: I authorize my attomey(s)-in-fact to
execute all statutory elections and disclaimers of whatsoever kind or nature, including, but not
limited to, qualified disclaimers to effect tax savings, disclaimers to defeat the interests of any
and all creditors, and disclaim~s to pass properties to successors, even ifmy attorney-in-fact is
such a successor or stands to benefit himself or herself when executing such statutory election or
disclaimer;
6.
Authority To Purchase Life Insurance: I authorize my attomey(s)-in-fact to
purchase and/or amend life insurance policy(iesJ. including, but not limited to changing
beneficiary(ies) or ownership to himself or hers~lf, thereof;
7.
Authority As To Debts: I authorize my attorney(s) in fact to forgive and collect
debts, including forgiving any debt owed to my attorney-in-fact;
8.
Authotity As To Insurance: I authorize my attomey(s)-in-fact to deal with any
and all insurance policies I may own or may be qualified to purchase, including but not limited to
the following types: life, medical, disability, long term health care for home care and/or nursing
home care, homeowners and vehicle. Such power shall include but shall not be limited to the
purchase and/or cancellation of any such policy or the liquidation of such policy; and the change
of ownership or beneficiary designations of any such policy, including the authority to change the
ownership of such policy and/or the beneficiary of any such policy to myattomey(s)-in-fact;
9.
Authority As To Safe Deposit Box(s): I authorize my attorney(s)-in-fact to
remove the contents of any and all safety deposit boxes in my name, and distribute the contents
thereof to my spouse and/or lineal descendants and their spouses, and/or to beneficialies set forth
in my Last Will and Testament;
10.
Any gift of my property may be transferred in cash or in kind, and may pass
outright to the recipient or may be transferred to a custodian under the Unifonn Transfer to
Minors Act which may be established by my agent(s), and/or to my attomey~in-fact;

r
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11.
In making gifts of my property, my "best interest" shall include gifts which would
be likely to cause a reduction in estate or gift tax due or which would can)' out a plan for the
protection of my assets against the costs of potential future nursing home care and other future
health care needs; in the foreseeable future, and any such gifts may be made to my attomey(s)-infact in any amount;
.
12.
Authority to Purchase an Annuity: I authorize my attorney(s)-in-fact to purchase
and/or enter into an annuity contract with third parties, including my attorney(sHn-fact; .'
13.
Authority For Banking Transactions: I authorize my attorney(s)-in-fact to
establish, withdraw funds from, liquidate and/or transfer any and all stocks, bonds and/or
accounts with any financial institution including but not limited to banks, brokerage finns and/or
insuran.ce companies; and to name and/or change any owner andlor co-owner and/pr beneficiary
and/or any Transfer on Death beneficiary designation to or for the benefit of any of my
attomey(s)-in-fact;
14.
Authority As To Retirement Benefits: I authorize my attorney(s)-in-fact to make
all necessary decisions and elections, of whatsoever kind and nature, regarding my Social
Security benefits and any annuity, pension or other retirement planes) or fund(s), or similar type
of plans, that I may possess, including, but not limited to, lump-sum payouts, installment
payouts, roll-overs, contributions, change of ownership, beneficiary designations or waiving
non-employee spousal rights (even if such action benefits my agent).

(d)

ACCEPTANCE BY THIRD PARTIES:

I agree to indemnify the third party for any claims that may arise against the third party
because of reliance on this Statutory Gifts Rider.

(e)

SIGNATURE OF PRINCIPAL AND ACKNOWLEDGMENT:
I

In Witness Whereof I haye hereunto signed my name on the _ _ day of~

.:.,

....

PRINCIP AL signs here: = >
.-'

STATE OF NEW YORK )

) ss.:
COUNTY OF SUFFOLK)

L.····_

On the __.. _.__
. day of
in the year :.
'., before me, the undersigned, personally
appeared ~fl~:":''''- ~ ;~:"::~,""":r7;~1:, personally known to me or proved to me on the basis of
satisfactory evidence to be the person whose name is subscribed to the within instrument and
acknowledged to me that she executed the same in her capacity, and that by her signature on the
instrument, the individual, or the person upon behalf of which the individi.lal acted, executed the
instrument.

Notary Public
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(f)

SIGNATURES OF WITNESSES:

By signing as a witness, I acknowledge that the principal signed the Statutory Gifts Rider
in my presence and the presence ofthe other witness, or that the principal acknowledged to me
that the principal's signature was affixed by him or her or at his or her direction. I also,
acknowledge that the principal has stated that this Statutory Gifts Rider reflects his or her Vlishes
and that he or she has signed it voluntarily. I am not named herein as a permissible recipient of
gifts.

Signature of witness 2

Signature of witness 1

Date

Date

Print Name

Print Name

Address

Address

City, State, Zip code

City, State, Zip code

(g)

This document prepllred by:

Attorney at Law
Grabie & Grabie, LLP
162 Terry Road
Smithtown, NY 11787
6fl-360-5600
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Changes for Powers of Attorneyin ,New York
By Rose Mary Bailly and Barbara S. Hancock
On JanuClry 27, 2009, Governor DClvid Paterson
signed Chapter 6"1~1 of the Laws of 2008, amending the
General Obligations Law to provide significant reforms
to the use of powers of attorney in New York. Chapter
644 was the result of eight years of study by the New
York StClte Law Revision Commission and was the subject of mudl debate and comment by several Sections
of the New York State Bar Association.
TIle power of attorney is an effective tool for attorneys Clnd the public Clt large for estate Clnd financial
plallJling and for avoiding the expense of guardianship. The power of attorney is also a simple document
to create. J t can be obtained from any number of Web
sites on the Internet or in a stationery store, and its
execution merely reguires the principal's signature
and its acknowledgment before a notary public. But
this simplicity belies the extraordinary power that the
instrument can convey, and its popularity has also led
to its use for transactions far more complex than were
original1y contemplated by the law, particularly in the
areas of gift giving and property transfers.

Despite the broad authority associated with this
important, popular and powerful tool for financial
management, the NY General Obligations Law (GOL),
Wllich governs powers of attomey, has been silent
as to a number of matters. These omissions include
descriptions of the agent's fiduciary obligations and
accountability, the manner in which the agent should
sign documents where a handwritten signature is required, the limits of the agent's authority to make gifts
to third parties and to himself or herself, the manner
in Wllich the principal can revoke the document, the
circumstances under which a third party may reasonably refuse to accept a power of attorney, and the effect
on powers of attorney of the 2003 Health Insurance
Portability and Accountability Act (HIPAA) Privacy
Rule regarding medical records. The statute's provisions have been ambiguous in other areas such as giftgiving authority and authOlity to make other property
transfers.
Based on its study, ihe Commission concluded that
while a power of attomey should remain an instrument flexible enough to allow an agent to carry out the
principal's reasonable intentions, the combined effect
of its potency and easy creation, the General Obligations Law's silence about several significant matters,
and ambiguities about the authority to transfer assets
can frustrate the proper use of the power of attorney,
particularly when a principal is incapacitated and can
no longer take steps to ensure its proper use. Chapter

"Chapter 644 was the result of eight
years of study by the New York State
Law Revision Commission and was the
subject of much debate and comment
by several Sections of the New York
State Bar Association.
II

The instrument's power is also demonstrated by
the potential authority the agent can hold. This can
include power to transfer assets that pass by will as
well as those that usually pass outside a will, such as
joint bank accounts, life insurance proceeds and retirement benefits.
'TIle principal can delegate these sweeping powers
to the agent without fully recognizing their scope (particularly if the principal executes the document without
the benefit of legal counsel). The agent can act immediately, unless the instrument is a springing power
of attomey, i.e., one that becomes effective upon the
occurrence of a specified event such as the principal's
incapacity. In all cases, the agent can act without notifying the principal. Under a durable power of attomey or
springing durable power of attorney, which continues
in effect after the principal's incapacity, the agent acts
without oversight when an incapacitated principal is
no longer able to control or review the agent's actions

4

- a situ2ttion which under common law vvould have
terminated the power of attomey.

The revised Power of Attorney Law has an original effective date of March 1, 2009. However, the effective date was
delayed until September 1, 2009, after the extension was
passed by the Senate (S.1728) on February 24 and by the
Assembly (A.4392) on February 10. The bill was signed into law
by the Governor as Chapter 4 of the Laws of 2009,
The New York State Bar Association supported this extension in
order to provide practitioners with sufficient time to prepare for
these significant changes.
For more information please visit our Web site, www.nysba.org.
This article is based on the New York State Law Revis'lon
Commission's 2008 Recommendation on Proposed Revisions
to the General Obligations Law - Powers of Attorney. The
Commission's 2008 Recommendation, Chapter 644 and
other material related to Chapter 644 can be found at the
Commission's Web site: http://www.lawrevision.state.ny.us.
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estate planning. The General Obligations Law has
. aliowed the use of the statutory short form powero±
attorney for both purposes.

644 addresses these statutory gaps and clarifiesthe ambiguities to assist parties creating powers of attorney
and third parties asked to accept them.

The former statutory language and statutory form
made it difficult for a principal to make an informed
decision about what, if any, authority he or she wants
to give the agent with respect to making gifts and
transferring property interests in connection with
financial and estate planning.

General Provisions
Chapter 644 creates a new statutory short form
power of attomey. On or after the chapter's effective
date, to qualify as a statutory short form power of attorney, an instrument must meet the requirements of
GOL § 5-1513. 1 The statutory short form is not valid until it is signed by both the principal and agent, whose
signatures are duly acknowledged in the manner
prescribed for the acknowledgment of a conveyance
of real property.2 The date on which an agent's signature is acknowledged is the effective date of the power
of attorney as to that agent; if two or more agents are
designated to act together, the power of attorney takes
effect when all the agents so designated have signed
the power of attorney and their signatures have been
acknowledged. 3

First, the gifting and transfer provisions were scattered among other arguably more routine provisions.
The statutory gifting authority was listed 13th (M) of
16 powers, and authority over insurance transactions
and retirement benefit transactions, which can include
changing beneficiaries, were listed sixth (F) and 12th
(L) respectively; all of these could easily be overlooked.
Unlike the gifting power, the insurance and retirement
benefit powers listed on the form gave no hint that
their constmction sections allow the agent to change
beneficiary designations. In giving the agent authority over insurance policies and retirement benefits, the
principal might have been thinking of more routine
matters, such as the need for more insurance or a different type of insurance and might have been unaware
that he or she had given the agent authority that could
alter the estate plan or reduce his or her property.

A power of attorney executed prior to the effective
date of Chapter 644 will continue to be valid, provided
that the power of attorney was valid in accordance
with the laws in effect at the time of its execution. 4

Major Gifts and Other Property Transfers
Chapter 644 requires that a grant of authority to
make major gifts and other asset transfers must be set
out in a major gifts rider to a statutory power of attorney, which contains the signature of the principal duly
notarized and which is witnessed by two persons who
are not named in the instrument as permissible recipients of gifts or other transfers, in the same manl1er
as a wilts In the alternative, the principal may grant
such authority to the agent in a nonstatutory power of
attorney executed in the same maimer as a major gifts
rider. 6 The creation of a major gifts rider or its alternative nonstatutory power of attorney allows the principal to make an informed decision as to whether the
agent may make gifts or other transfers of the principal's property to third parties as well as to the agent.
The execution requirements alert the principal to the
gravity of granting the agent this type of authority. An
agent acting pursuant to authority granted in a major
gifts rider or a nonstatutory power of attorney must act
in accordance with the instructions of the principal or,
in the absence of such instructions, in the principal's
best interests? All statutory provisions relating to major gifts and property transfers have been located in a
new GOL § 5-1514, rather than spread throughout the
statute.

Second, the statutory short form did not indicate
that the agent may be able to engage in self-gifting or
designate himself or herself as the beneficiary of the
principal's insurance policies and retirement benefits.
The potential for confusion was compounded by a
third factor, namely, the ambiguity of the law regarding
these types of transactions. The statutory construction
sections for the authority to open joint bank accounts,
and to change beneficiaries of insurance policies and
retirement plans, did not require on their face that in
order to exercise such authority the agent also be granted authority to make gifts or vice versa. So it might
appear from a reading of the statute, that the agent
could open a joint bank account and make changes in
beneficiary designations without having separate gifting authority. However, cases interpreting the statute
appeared to hold that if the principal intends to authorize the agent to open joint bank accounts with the
principal and change the beneficiaries of the principal's
insurance policies and retirement benefits, the principal
must grant gifting authority in addition to authority
over joint bank accounts, and insurance and retirement
benefits.
Finally, the statute permitted modifications to the
statutory short form to authori.ze significant transfers;
but, like the powers listed explicitly on the form, they
could be buried amid masses of legal text and could
fail to attract the principal's attention to the significance
of these modifications.

Powers of attorney often serve two very different
purposes: management of the principal's everyday
financial affairs and reorganization or distribution of
the principal's assets in connection with financial and
-------~.------.---
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education were adopted but the statute was not revised
to refleCt the agent's accountability until now.

Principal
Chapter 644 adds a section to the statute that explains how the power of attorney can be revoked.23 It
expands the "Caution" to the principal so that the principal will be better informed about the serious nature of
the document. 24 Chapter 644 also permits the principal
to appoint someone to monitor the agent's actions on
behalf of the principal,2s and gives the monitor the
authority to request that the agent provide the monitor with a copy of the power of attorney and a copy of
the documents that record the transactions the agent
has carried out for the principaJ.26 Such accountability
is consistent with the common law requirement that
where one assumes to act for another he or she should
willingly account for such stewardship.
Third Parties
Chapter 644 provides that third parties have the
abiHty to refuse to accept powers of attorney based on
reasonable cause. 27 The basis for a reasonable refusal
includes, but is not limited to, the agent's refusal to
provide an original or certified copy of the power of attorney and questions about the validity of the power of
attorney based on the third party's good faith referral
of the principal and the agent to the local adult protective services lUlit, the third party's actual knowledge
of a report to the local adult protective services unit
by another person, actual knowledge of the principal's
death, or actual knowledge of the principal's incapacity
when he or she executed the document, or when acceptance of a nondurable power of attorney is sought on
the principal's behal£.28 When a third party unreasonably refuses to accept a power of attorney the statute
authorizes the agent to seek a court order compelling
acceptance of the power of attomey.29 Chapter 644 expands the definition of "financial institution" to include
secnrities brokers, securities dealers, securities firms,
and insurance companies30 and provides that a financial institution must accept a validly executed power of
attorney without requiring that the power of attorney
be on the institution's own fonn. 3l The third party does
not incur any liability in acting on a power of attorney
Lmless the third party has actual notice that the power
.is revoked or otherwise terminatedY A financial institution is deemed to have actual notice of revocation
after the firi.ancial institution receives written notice at
the office where the account is located and has had a
reasonable opportunity to take action. 3}
One of the goals of the original creation of a statutory short form was to encourage financial institutions
to accept such documents. The anticipated results did
not follow. Many institutions instead required that the

NYSBA Elder Law Attorney

I Spring 2009 I Vol.

19

principal execute a document prepared by the institution. The enactment of the durable power bfattomey
actually exacerbated the situation. If the financial institution would not accept a statutory short form durable
power of attorney and the principal had already lost
capacity serious difficulties could ensue because the
principal could not legally execute another document.
In 1986, the General Obligations Law was amended to
make it unlawful for a financial institution to refuse
to accept a statutory short form. Notwithstanding this
statutory provision, financial institutions apparently
continue to refuse to accept statutory short form powers of attorney and continue to demand that the institution's own form be completed.

"An attorney can certify a copy of a
power of attorney instead of having to
record it to get certified copies from
the county clerk, which result protects
client's privacy and limits costly trips to
the county clerk's office.
II

Other Major Provisions
Chapter 644 increases the amount of the gifting
provision to that of the annual exclusion amount lmder
the Internal Revenue Code.34 It adds a provision allowing gifting to a 1/529" accolmt, up to the annual gift tax
exclusion amount. 35 These 1/529" accounts, authorized
in the Internal Revenue Code at § 529, are popular taxadvantaged savings accounts for education expenses.
Chapter 644 amends the provisions regarding gift
splitting to allow the principal to authorize the agent to
make gifts from the principal's assets to a defined list of
relatives, up to twice the amount of the annual gift tax
exclusions, with the consent of the principal's spouse. 36
Other Provisions
An attorney who has been instructed by the principal not to disclose the document to the agent at the
time of the agent's appoinhnent may do so without
concern that it is already a legally effective document
because the instrument does not become effective until
the agent signs. 37 An attorney can certify a copy of a
power of attorney instead of having to record it to get
certified copies from the county clerk, which result
protects client's privacy and limits costly trips to the
county clerk's office. 3R In addition, the default statutory provisions regarding annual exclusion gifting will
always be up to date with federallaw. 39
Financial institutions may demand an affidavit that
the power of attorney is in full force and effect when
they are asked to accept it.-lO
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HIPAA Privacy Rule
Chapter 644 adds the term "health care billing and
payment matters" to the term "records, reports and
statements" as those terms are explnined in construction § 5-1502K,8 so that an agent can examine, question,
and pay medical bills in the event the principal intends to grant the agent power with respect to records,
reports and statements, without fear that the HIPAA
Privacy Rule would prevent the agent's access to the
records. This provision js applicable to all powers of attorney executed before, on or after the effective date of
Chapter 644. 9 It does not change the law forbidding the
agent from mahng health care decisions. lO

, ,The principal may.grant health care decision makillg authority to a third party only by executing a health
care proxy pursuant to § 298] of the Public Health Law.
TIle health care proxy law makes clear that financial
liability for health care decisions remains thE' obligabon
of the principaJ.l5 As a practical matter, payment issues
are left to the principal or the principal's agent. The
Privacy Rule regarding access to records does not take
into account a statutory struchue such as.NE'w York's,
which permits thedivjsion of the responsibilities for
health care decisions and bill paying between two representatives, the health care agent and thE' agent.

Agent

The General Obljgations Law has been silent as
to the relationship between the power of attorney, an
agent's authority to access medical records under New
York law, and the Privacy Rule, a federal regulation
regarding individllal medical infOlmation promulgated
in April 2003 pursuant to HIPAA The ambiguity about
an agent's authority to access medical records under
New York law arose out of several factors. Neither
subdivision K on the statutory short form (power to
access records), nor § 5-1502K, which construed the
term "records," contained an express reference to medical records. Moreover, § 18 of the Public Health Law,
which identifies qualified persons who are entitled to
access to a patient's health records, does not include
all agents acting pursuant to a power of attorney.ll As
a result, health care providers have refused to make
records available to an agent seeking clarification of a
medical bill, without the express language in the power
of attorney document authoriZing such release.
The ambiguity thus created is exacerbated by the
HIPAA Privacy Rule, which creates national standards
limiting access to an individual's medical and billing
records to the individual and the individual's "personal representative." Under the Privacy Rule, health
information relating to billings and payments may be
available to an agent if the agent can be characterized
as the principal's "personal representative" as defined
in the Privacy Rule. Under the regulations, the "personal representative" for an adult or emancipated minor is
defined as "a person [who] has authority to act on behalf of a individual who is an adult or an emancipated
minor in making decisions related to health care."12
The General Obligations Law has limited the authority of the agent to financial matters, and expressly
prohibits the agent from making health care decisions
for the principal. The Public Health Law defines a
health care decision as "any decision to consent or
refuse to consent to health care."13 "Health care," in
turn, is defined as "any treatment, service or procedure
to diagnose or treat an individual's physical or mental
condition."14

Chapter 644 includes a statutory explanation of
the agent's fiduciary duties, codifying the common
law recognition of an agent as a fiduci ary16 A notice to
the agent is added to the statutory short form explaining the agent's role, the agent's fiduciary obligations
and the legal limitations on the agent's authorityY If
the agent intends to accept the appointment, the agent
must sign the power of attorney as an acknowledgment
of the agent's fidUCiary obligations. 18
Chapter 644 also requires that, in transactions on
behalf of the principal, the agent's legal relationship to
the principal must be disclosed where a handwritten
signature is required.19 In all transactions (including
electronic transactions) where the agent purports to act
on the principaYs behalf, the agent's actions constitute
an attestation that the agent is acting under a valid
power of attorney and within the scope of the authority
conveyed by the instrument. 20 Chapter 644 allows for
the principal to provide in the power of attorney that
the agent receive reasonable compensation if the principal so desires?1 Without this designation, the agent is
not entitled to compensation. 22
Both the durable and springing durable power of
attorney permit the agent to continlle to act after the
principal has become incapacitated. The intent behind
this change to the common law was laudable - to alIowan agent to act for the principal precisely at a time
when the principal needs assistance, to permit the
principal to plan for possible incapacity, and to eliminate the need for expensive alternatives such as a trust
or guardianship. However, the principal's incapacity
leaves the principal unable to monitor the agent's actions and to revoke the power if he or she is not satisfied with the agent's conduct. Thus an agent could take
actions on behalf of the principal for months or years,
without any supervision and not always to the benefit of the principal. Recognizing that the potential for
financial exploitation was inherent in the delegation of
authority to an agent, public hearings in the early 1990s
led to a two-pronged recommendation for reformeducating the principal and holding the agent account. able. Changes to the law regarding the principal's
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education were adopted but the stahlte was not revised
to refleCt the ageht's accountability until now.

Principal
Chapter 644 adds a section to the statute that explains how the power of attorney can be revoked?3 It
expands the "Caution" to the principal so that the principal will be better informed about the serious nature of
the document. 24 Chapter 644 also permits the principal
to appoint someone to monitor the agent's actions on
behalf of the principaV" and gives the monitor the
authority to request that the agent provide the monitor with a copy of the power of attorney and a copy of
the documents that record the transactions the agent
has carried out for the principaL26 Such accountability
is consistent with the common law requirement that
where one assumes to act for another he or she should
willingly account for such stewardship.

Third Parties
Chapter 644 provides that third parties have the
ability to refuse to accept powers of attorney based on
reasonable cause. 27 The basis for a reasonable refusal
includes, but is not limited to, the agent's refusal to
provide an original or certified copy of the power of attorney and questions about the validity of the power of
attorney based on the third party's good faith referral
of the principal and the agent to the local adult protective services unit, the third party's actual knowledge
of a report to the local adult protective services unit
by another person, actual knowledge of the principal's
death, or actual knowledge of the principal's incapacity
when he or she executed the document, or when acceptance of a nondurable power of attorney is sought on
the principal's behalf.28 When a third party unreasonably refuses to accept a power of attorney, the statute
authorizes the agent to seek a court order compelling
acceptance of the power of attorney.29 Chapter 644 expands the definition of "financial instihltion" to include
securities brokers, securities dealers, securities firms,
and insurance companies 3o and provides that a financial institution must accept a validly executed power of
attorney without requiring that the power of attorney
be on the institution's own form. 3l The third party does
not incur any liability in acting on a power of attorney
unless the third party has actual notice that the power
is revoked or otherwise terminated. 32 A financial institution is deemed to have actual notice of revocation
after the finanCial mstitution receives written notice at
the office where the accOLmt is located and has had a
reasonable opportunity to take action. 33
One of the goals of the original creation of a statutory short form was to encourage financial institutions
to accept such documents. The anticipated results did
not follow. Many institutions instead required that the
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principal execute a document prepared by the institution. Theenactment·of the durable power of attorney
actually exacerbated the situation. If the financial institution would not accept a statutory short form durable
power of attorney and the principal had already lost
capacity, serious difficulties could ensue because the
principal could not legally execute another document.
In ·1986, the General Obligations Law was amended to
make it unlawful for a financial institution to refuse
to accept a statutory short form. Notwithstanding this
statutory provision, financial institutions apparently
continue to refuse to accept statutory short form powers of attorney and continue to demand that the institution's own form be completed.

"An attorney can certify a copy of a
power of attorney instead of having to
record it to get certified copies from
the county clerk, which result protects
client's privacy and limits costly trips to
the county clerk's office. "
Other Major Provisions
Chapter 644 increases the amount of the gifting
provision to that of the annual exclusion amount under
the Internal Revenue Code?± It adds a provision allowing gifting to a "529" account, up to the annual gift tax
exclusion amOlmt. 35 These "529" accounts, authorized
in the Internal Revenue Code at § 529, are popular taxadvantaged savings accounts for education expenses.
Chapter 644 amends the provisions regarding gift
splitting to allow the principal to authorize the agent to
make gifts from the principal's assets to a defined list of
relatives, up to twice the amount of the annual gift tax
exclusions, with the consent of the principal's spouse. 36

Other Provisions
An attorney who has been instructed by the principal not to disclose the document to the agent at the
time of the agent's appointment may do so without
concern that it is already a legally effective document
because the instrument does not become effective until
the agent signs. 37 An attorney can certify a copy of a
power of attorney instead of having to record it to get
certified copies from the county clerk, which result
protects client's privacy and limits costly trips to the
county clerk's office. 38 In addition, the default statutory provisions regarding annual exclusion gifting will
always be up to date with federal law. 39
Financial institution.s may demand an affidavit that
the power of attomey is in full force and effect when
they are asked to accept it. 4o
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hwes\igabve agencies and law enforcement officials
. (E1l1j't'g~lest ~ '~oi-~y of tl~e power of attorl~ey' anljhe' .' ..
records of tlie agent 41 and bring a special proceeding to
compel disclosure in the event of the agent's failure to
comply_~2

Additionally, the basis for termination and revocation of a power of attorney and resignation of an agent
are described,43 as are the relationships among coagents and the initial and successor agents.44
Conclusion
With these changes, New Yorl<'s law has been
updated and refined to reflect the complexities that
surround the 1.1se of powers of attorney in financial and
estate planning mattersy5
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AFFIDA VIT THAT POWER OF ATTORNEY IS IN FULL FORCE
(Sign before a notary public)

STATE OF NEW YORK)
COUNTY OF SUFFOLK)

ss.:

1.

The Principal appointed me as the Principal's true and lawful ATTORNEY(S)IN-FACT in the within Power of Attorney.

2.

I have no actuallrnowledge or actual notice of revocation or termination ofthe
Power of Attorney by death or otherwise, or knowledge of any facts indicating the
same. I fmiher represent that the Principal is alive, has not revoked or repudiated
the Power of Attorney and the Power of Attorney still is in full force and effect.

3.

I make this affidavit for the purpose of inducing
to accept delivery ofthe following Instruments(s), as executed by me in my
capacity as the ATTORNEY(S)-IN-F ACT, with fulllrnowledge that this affidavit
will be relied upon in accepting the execution and delivery of the Instrument(s)
and in paying good and valuable consideration therefor:

Sworn to before me on this
20
day of

Notary Public

POWER OF ATTORNEY ACTIVITY LOG TO BB COMPLETED BY AGENT WHEN USING
POWER OF ATTORNEY
Date
action
taken

,
I

Financial Institution with account
& check number(s) if applicable

Details of action taken
including any monetary amount.

Agent
Initials

Matter of George J. Ferrara
Matter of Ferrara 2006 NY Slip Op 05156 [7 NY3d 244] June 29, 2006 Read, J. Court of
Appeals Published by New York State Law Reporting Bureau pursuant to judiciary Law § 431.
As corrected through Wednesday, August 16, 2006
[* 1] In the Matter of the Estate of George J. Ferrara, Deceased. Salvation Army, Appellant;

Dominick Ferrara et a1., Respondents. Argued June 1,2006; decided June 29,2006
Matter of Ferrara, 22 AD3d 578, reversed. {**7 NY3d
at 247} OPINION OF THE COURT

Read, J.
Article 5, title 15 of the General Obligations Law prescribes what a statutory short fonn power of
attomey must contain, specifies the powers that the fonn may authorize and [*2]deftnes their
scope. On this appeal, we hold that an agent acting under color of a statutory short form power of
attorney that contains additional language augmenting the gift-giving authority must make gifts
pursuant to these enhanced powers in the principal's best interest. 1.
On June 10, 1999, decedent George J. Ferrara, a retired stockbroker who was residing in Florida
at the time, executed a will "mak[ing] no provision ... for any family member . . . or for any
individual person" because it was his "intention to leave [his] entire residuary estate to charity."
Accordingly, in the same instrument he bequeathed his estate to a sale beneficiary, the Salvation
Army, lito be held, in perpetuity, in a separate endowment fund to be named the 'GEORGE J.
FERRARA MEMORIAL FUND' with the annual net income therefrom to be used by the
Salvation Army to further its charitable purposes in the greater Daytona Beach, Florida area." On
August 16, 1999, decedent executed a codicil naming the Florida attorney who had drafted his will
and codicil as his executor, and otherwise "ratiftied], confirm(ed] and republish(edJ [his] said Will
of June 10, 1999." Decedent was single, and had no children. His closest relatives were his brother,
John, and a sister, and their respective children.
According to John Ferrara's son, Dominick Fen-ara, after decedent was hospitalized in Florida in
December 1999, he and his father "were called to assist." Dominick Fen-am traveled to Florida to
visit decedent, who {**7 NY3d at 248} "told [him] he wanted to move to New York to be near his
family and asked [him] to obtain Powers of Attorney for his signature so that [he] could attend to
[decedent's] affairs. At [decedent's] direction [Dominick Ferrara} went to a local stationery store
and obtained several Powers of Attorney which (he] filled out in [his] own words and gave to
[decedent] for his review and signature. [Decedent] reviewed them and signed ail of them before
a Notary Public."

These Florida powers of attorney apparently authorized Dominiok and John Fen'ara to write checks
on decedent's bank acoounts and liquidate certificates of deposit; to sell and/or buy stocks and
securities; and to sell decedent's Florida residence and its contents and his automobile. According
to Dominick Ferrara) decedent took him to his bank in Florida, where he handed over a blue bag
kept in a safe deposit box. The blue bag contained stock certificates for shares of IBM stock as
well as certificates of deposit.
On January 15, 2000, Dominick Ferrara accompanied decedent on a flight from Florida to New
York. He brought along the blue bag and a box containing decedent's 1998 federal income tax
returns and other personal papers or records and memorabilia; he testified that there was no will
among these papers, which he apparently culled after decedent's death, and that [*3 ]decedent never
mentioned any will to him. Immediately upon arriving in New York, decedent was admitted to an
assisted living facility. He was thin, malnourished and weak, and was suffering from an array of
serious chromc maladies.
On January 25, 2000, 10 days later, decedent signed, and initialed where required, multiple
originals of a "Durable General Power of Attorney: New York Statutory Short Form," thereby
appointing John and Dominick Ferrara as his attorneys-in-fact, and allowing either of them to act
separately "IN [IDS] NAME, PLACE AND STEAD in any way which [he] [hlru]self could do, if
[he] were personally present, with respect to the following matters [listed in lettered subdivisions
(A) through (0)] as each of them is defined in Title 15 of Article 5 of the New York General
Obligations Law to the extent that [he was] peffilitted by law to act through an agent."
Subdivisions (A) through (0) of the preprinted form listed various{**7 NY3d at 249} kinds of
transactions; in particular, subdivision (M) specified II making gifts to my spouse, children and
more remote descendants, and parents, not to exceed in the aggregate $10,000 to each of such
persons in any year." Decedent authorized his attorneys-in-fact to carry out all ofthe matters listed
in subdivisions (A) through (0). Critically, decedent also initialed a typewritten addition to the
form, which stated that "[t)his Power of Attorney shall enable the Attorneys in Fact to make gifts
without limitation in amount to John FetTara andlor Dominick Ferrara."
Dominick Ferrara insists that this provision authorizing him to make unlimited gifts to himself was
added It[ i]n furtherance of [decedent's] wishes," because decedent repeatedly told him in December
1999 and January 2000 that he "wanted [Dominick Fen-ara] to have all of [decedent's] assets to do
with as [he] pleased." When asked if he and decedent had discussed making gifts to other family
membersincluding his father, John, the other attorney-in-factDominick Ferrara replied that they
had not, again because "[m]y Uncle George gave me his money to do as I wished." Dominick
Ferrara acknowledges that decedent made no memorandum or note to this effect, and only once
expressed these donative intentions in the presence of anyone elseDominick's wife, Elizabeth.
Dominick Ferrara sought out an attorney in New York City "to discuss [his] Uncle's wishes," and
this attorney provided him with the power of attorney that decedent ultimately executed.
The power of attorney was notarized by an attorney with whom Dominick and Elizabeth Ferrara
were acquainted. This attorney testified that she attended the signing at the Ferraras' behest, and

was acting as a notary only, not as an attorney for either the Ferraras or decedent. Specifically, she
rendered no legal advice to decedent, who read the fonn in her [*4Jpresence before signing it. The
attorney and Dominick Ferrara generally agree that it was Dominick who explained the fonn's
provisions to decedent; she does not recall the word "gifttt having been mentioned.
Decedent's condition deteriorated. He was admitted to the hospital on January 29,2000, and never
left. Decedent died on February 12, 2000, less than a month after moving to New York, and
approximately three weeks after executing the power of attorney. During those three weeks,
Dominick Ferrara transferred about $820,000 of decedent's assets to himself, including the IBM
stock and about $300,000 in cash fl.·om the certificates of{**7 NY3d at 250} deposit, mUltiple bank
accounts and the sale of the Florida property. After decedent's death, he filed a 1999 federal income
tax return for decedent, and collected a refund in the amount of roughly $9,500, Dominick Ferrara
testified that he does not recall what happened to any of the $300,000 in cash, but that he still owns
the IBM stock.
The Salvation Army found out about decedent's will after a doctor in Florida, learning of decedent's
death, contacted decedent's Florida attorney, the executor of his estate under the will, to inquire
about an unpaid bill. Claiming that Dominick Ferrara had stonewalled every effort to obtain
relevant infonnation, the Salvation Anny subsequently commenced a proceeding under section
2103 of the SUl'rogate's Court Procedure Act against Dominick Ferrara and others, seeking
discovery and turnover of decedent's assets.[FN1] The Ferrara respondents moved to dismiss the
tumover proceeding on the ground that, prior to decedent's death, Dominick Ferrara had properly
transferred substantially all of decedent's assets to himself pursuant to the power of attorney. The
Surrogate denied the motion, set a discovery deadline, and scheduled a hearing to determine the
power of attorney's validity.
The Surrogate dismissed the petition on March 31, 2004. He first determined that decedent was
competent to execute the power of attorney, and that it was properly signed, initialed and notarized
in confonnity with article 5, title 15 of the General Obligations Law. The Surrogate noted that
there was at one time "a presumption ofimpropriety due to the appearance of impropriety and self
dealing" when an attorney-in-fact made self-gifts (3 Mise 3d 944, 945-946 [Sur Ct, Rockland
County2004] [citation omitted)). He opined, however, that amendments to article 5, title 15 of the
General Obligations Law, enacted in 1996 and effective January 1, 1997, had eliminated this
presumption. Thus, IIwhen a post-January 1, 1997 power of attorney specifically and expressly
authorizes gifting by the agent to himself, the presumption of [*5]impropriety no longer applies
and the burden of proving the validity of the gift is no longer on the agent" (id. at 946 [citations
omitted]). As a result, "the burden of proving the invalidity of the gift is on [the Salvation Army],"
and here, the Salvation Anuy "failed to demonstrate that the transfers pursuant to the power of
attorney [were] invalid" {**7 NY3d at 251} (id.). The Surrogate further observed that article 5,
title 15 directs an attorney-in-fact authorized to make annual gifts of$10,000 or less to specified
beneficiaries to do so only for purposes reasonably deemed to be in the principal's "best interest."
The court invited the Legislature to amend the law "to provide for the same [best interest] limitation
when there is express language in the power of attorney for gifts to an agent in excess of $10,000
per year" (id. at 947).

IOC,.

The Appellate Division affinned, seemingly concluding that while the presumption ofimpropriety
still exists, Dominick Ferrara had overcome it solely by virtue of the power of attorney; and that
Ucompetent evidence was adduced at the hearing to support the [Ferrara] respondents' contention
that the decedent specifically authorized the distribution of ills funds to ... Dominick Ferrara tl (22
AD3d 578 (2d Dept 2005]). We granted the Salvation Army pennission to appeal, and now reverse.

II.
Section 5-1501 of the General Obligations Law sets out the forms creating a durable and
nondurable statutory short fmm power of attorney (section 5-1501 [1] and [I-a]
respectively).[FN2] By these fonns, the principal appoints an attorney-in-fact to act "IN [HIS]
NAME, PLACE AND STEAD" with respect to any or all of 15 categories of matters Hsted in
lettered subdivisions (A) through (0) "as each of them is defined in Title 15 of Article 5 of the
New York General Obligations Law"; specifically, the 15 categories in subdivisions (A) through
(0) are interpreted in con'esponding sections 5-1502A through 5-15020 of the General Obligations
Law (id.).[FN3 ] {**7 NY3d at 252} [*6]
As relevant to this case, in 1996 the Legislature amended section 5-1501 (1) to add lettered
subdivision (M), authorizing the attomey"inNfact to "mak[e] gifts to [the principal's] spouse,
children and more remote descendants, and parents, not to exceed in the aggregate $10,000 to each
of such persons in any year ll (see L 1996, ch 499, § 1). Section 5-1S02M construes this gifigiving
authority lito mean that the principal authorizes the agent, .. [t]o make gifts, .. either outright or
to a trust for the sole benefit of one or more of [the specified] persons ... only for purposes which
the agent reasonably deems to be in the best interest of the principal, specifically including
minimization of income, estate, inheritance, generation-skipping transfer or gift taxes" (General
Obligations Law § 5-1502M [lJ [emphasis added]).
Such gifts may not exceed $10,000 "unless the statutory short fonn power of attorney contains
additional language pursuant to section 5-1503 ofthe general obligations law authorizing gifts in
excess of said amount or gifts to other beneficiaries" Cid.). Section 5-1503 (2), in tum, permits
Itadditionallanguage" that lI[s]upplements one or more ofthe powers enumerated in one or more
. of the constructional sections [§§ 5-1502AS" 15020] in [title 15] with respect to a subdivision [CA)(0)] of the statutory short fonn power of attorney ... affirmatively chosen by the principal, by
specifically listing additional powers of the agent,"
Thus, section 5-1502M unambiguously imposes a duty on the attorney-in-fact to exercise
giftgiving authority in the best interest of the principaL Nothing in section 5-1502M [*7]indicates
that the best interest requirement is waived when additional language increases the gift amount or
expands the potential beneficiaries pursuant to section 5-1503. The Ferrara respondents argueand
the Surrogate seemed to agreethat because section 5-1503 (2) does not also contain a best interest
requirement, an attorney-in-fact has no obligation to act in the principal's best interest unless the
additional language explicitly so directs. But section 5-1503 (2) states that the uadditional
language" may It[s]upplement[ ] one Of more of the powers enumerated in one or more of the
constructional sections" (emphasis added). By refening to the constructional sections, {**7 NY3d
at 253} section 5-1503 (2) incorporates their limitations into any additional language
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supplementing a defined power, including the gift-giving authority interpreted by section 51502M. This is consistent with section 5-1503 (3), which permits "additionallanguage" to be added
to the statutory short fonn power of attomey in order to make "some additional provision which is
not inconsistent with the other provisions of the statutory short fonn power of attorneylf (emphasis
added). The Legislature intended section 5-1503 to function as a means to customize the statutory
short fonn power of attorney, not as an escape hatch from the statute's protections.
Legislative purpose and history also support this reading of these provisions. The Legislature
enacted the 1996 amendments to "clarify and simplify" existing law while protecting principals
from abuse (Mem in Support of 1996 NY Assembly Bill A 10754; see also Bill Jacket, L 1996, eh
499). The amendments added powers lito deal with tax matters, and retirement benefit transactions,
and to make gifts to named relatives, not to exceed $10,000 per yearlf (Mem in Support of 1996
NY Assembly Bill A 10754). By making these powers explicit and defining their scope, the
amendments sought to "make it clearer when these powers are granted, and allow the principal to
focus specifically on these issues" Cid.). At the same time, to prevent abuse and overreaching, the
amendm~nts "add[ed] language to the interpretive sections of the law to make clear the scope of
the new powers relating to tax and retil'ement planning and gifting" (id.).
Section 5-1502M, the constructional section governing gift giving, explains at subdivision (1) that
authority to make gifts in the best interest of the principal includes llminimization of income, estate,
inheritance, generation-skipping transfer or gift taxes, II As this language shows, the purpose ofthe
gift-giving authority is to allow an attomey-in-fact to carry out the principal's intentions to use
gifts as part of a financial or estate plan, which will often involve taking advantage of certain tax
provisions. In fact, the amount the attorney':in-fact is permitted to gift under subdivision (M) of
the fOlTI1$l 0,000 per qualified beneficiary per yeartracks the federal annual gift-tax exclusion in
effect in 1996. In .short, the Legislature sought to empower individuals to appoint an attorney-infact to make annual gifts consistent with financial, [*8]estate or tax planning techniques and
objectivesnot to create gift-giving authority generally, and certainly not to supplant a will. {**7
NY3d at 254}
As further evidence of this intent, subdivision (M) of the form includes only the closest of potential
familial beneficiaries. While the attorney-in-fact may make gifts to himself if he qualifies as a
beneficiary, the statute focuses on the close family members, not on the attorneyin~fact. Thus, the
attorney-in-fact is not excluded, but the statute includes the best interest requirement to serve the
statute's purpose and to prevent abuse.
Finally, the best interest requirement is consistent with the fiduciary duties that courts have
historically imposed on attomeys"in"fact. II[A] power of attorney ... is clearly given with the intent
that the attorney-in-fact will utilize that power for the benefit of the principal" (Mantella v
Mantella, 268 AD2d 852, 852 [3d Dept 2000] [internal quotation marks and citation omitted]).
Because "[t]he relationship of an attomey-m-fact to his principal is that of agent and principal ... ,
the attorney-in-fact must act in the utmost good faith and undivided loyalty toward the principal,
and must act in accordance with the highest principles of morality, fidelity, loyalty and fair dealing"
(Semmler v Naples, 166 AD2d 751, 752 [3d Dept 1990] [internal quotation marks and citations
omitted]).
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In short, whether the gift-giving power in a statutory short fonn power of attomey is limited to the
authority spelled out in lettered subdivision (M) in section 5-1501 (1), or augmented by additional
language in conformity with section 5-1503, the best interest requirement remains.
Thus, Dominick Ferrara was only authorized to make gifts to himself insofar as these gifts were in
decedent's best interest, interpreted by section 5-1502M as gifts to carry out the principal's
financial~ estate or tax plans. Here, Dominick Ferarra clearly did not make gifts to himselffor such
purposes. Rather, he consistently testified that he made the self-gifts "[iJn furtherance of
[decedent's] wishes" to give him lIall of his assets to do with as [Dominick] pleased."[FN4] The
term "best interest" does not include such unqualified generosity to the holder of a power of
attomey, especially where the gift virtually impoverishes a donor whose [*9Jestate plan, shown by
a recent will, contradicts any desire to benefit the recipient of the{**7 NY3d at 255} gift.
Accordingly, the order of the Appellate Division should be reversed, without costs, and the matter
remitted to Surrogate's Court for further proceedings in accordance with this opinion.
Chief Judge Kaye and Judges G.B. Smith, Ciparick, Rosenblatt, Graffeo and R.S. Smith concur.
Order reversed, etc. Footnotes
Footnote 1: The Florida lawyer renounced his appointment as executor, and consented to issuance
ofletters of administration c.t.a. to the Salvation Army.
Footnote 2: A durable power of attorney survives the principal's incapacity and disability, while a
nondurable power of attorney terminates if the principal becomes incapacitated or disabled.
Footnote 3: The IS categories are real estate transactions (§ 5~ 1502A); chattel and goods
transactions (§ 5-1502B); bond, share and commodity transactions (§ 5-1502C); banking
transactions (§ 5-1502D); business operating transactions (§ 5~1502E); insurance transactions (§
5-1502F); estate transactions (§ 5-1502G); claims and litigation (§ 5-1502H); personal
relationships and affairs (§ 5·15021); benefits from military service (§ 5-1502J); records, reports
and statements (§ 5-1502K); retirement benefit transactions (§ 5-1502L); gifts to specifiedbeneficiaries not to exceed $10,000 to each per year (§ 5-1502M); tax matters (§ 5-1502N); and
all other matters (§ 5-15020). Subdivision (P) on the form authorizes the attomey-in-fact to
delegate any or all of the matters selected to anyone whom he chooses. Subdivision (Q), which
reads "each ofthe above matters identified by the following letters,t' allows the principal to list
the letters of all the matters authorized and then to initial in one place on the document, as
decedent did here, rather than separately initial each selected lettered subdivision.
Footnote 4: Because Dominick Ferrara did not satisfy his fiduciary duty under General
Obligations Law §§ 5-1501 and 5-1503 to make gifts in decedent's best interest, we need not and
do not reach the additional issue raised by the Salvation Anny and Attomey General, appearing
in bis capacity as statutory intervenor; namely, whether the burden of proof shifted to Dominick
Ferrara to establish by clear evidence that his self-dealing (both in executing the power of
attomey and making the gifts to himself) was free from fraud, deception 01' undue influence.

\J..,:" "":" """:"::::;:;:i:":"J~:i,/ht"t();'::',DifJ ,",
,

... ,' ...... ~~~'

:. . ' .. : ' .... ':"

Li{e

.

'. :'

"".

,"

('

",

"",:, ":",' ,:"" . l4!:::,,::,~,,::};

. -.~,-,..:..:.....~.:.,,~ .... .

:'~,

",

"

....... :-:.

'.,,'

.

"

,,','

PWture

....:~-,-'~:,;,:., "," ~~'.'""", y~~'fbtiok ::;;'''i;he
By J'EFFStRV1(I;,ll "" " ," ardcmf6fthe' t'!ght.·to~d!e IDt}VeI11et.),lv.::.i:;:;

-.:.----,~,,,-,,-,-"-,-~~-,-,-', ijer' w.eight ,
EN'!.Y year.s ~gi').today'~' tlle "b~y
NeW. }f\rs~y ,~.up'r,em~;::COl.Jrt ,,' '

' to fi.5
a',J~)tJ!ll, P9MtiQ~1.ati:~~/;.

Issue4.i~s .lai'ldm~rk ,1-0, r.uling """
, 'in the ~se 'Of Karen Ann
Q~lnlan. The court round that the
c~t;j'stitutionat, right., of, ,privacy ,was,
ht#ad enough to ~nc()mpass; a;.,per· '
s6ilts decision: to,,fOl'g6' life·si.l$t:a.!ning "have diaappeai'ed, Most ""n",,,,"",,
niedtcal tt'eMmetlt,'in ctl'\"t~iri 'cU"·, "2~:year..j)!d
cum stances. ' It ' also' said JO'seph'" corrllatose

~~~;~~ !~~!~ti;~arf~Uld make th~," , ,tl~le~:;~!,:,~",'f',%!~}~~rJ~~!;~e
, "Eo!' the Qulplan?, thii',"C,ciuri's''rul, ,', ,,',

riii:',:,~: ,';--~--"""""~'~':"""'_~_,

,',:,,::,,: (including being dressed up as an,'
ing :'WU~ia' ',step'.''iri''':i'pairl'fiJf'Odyzsey, .. ,','" ,'..:c:;"<~,,w;'-'tfitm:tij~~'ifB,:Wli'lf(j;ar3r.::r)itl('~'k /':' . M&M for Halloween); But the Michithatoogan oil Aprill'P975, the day e'i"Y. the
,gal') "$~preme Court 'ruled ~hat"th~

.I{ar~n AnJ1 Quinlan ,Inadvertently

endedhel"s¢*i~l~Hife;'by consuming
.;!l. GO!tll)inatJ~n (If' VaUum an<;f, gin.

woke

tubut'iQ'Uld not be'

" ' '"

'

month, the United States Stit).reilt~"
CQurt declined to hear an
.FI:i:\,'the natiQi1; it V{as :the begtnning
,: Fo~:,some, the Quinlan
of the righNiHile movement.
mark in the rtf,tl:1t-t(¥.(11Ie'
nl}<:c1()')i.imtllrti~ ',:,':Qepf,m,~" For others, it is
, . which therf~e~:t:~s~a,~~~~J:~ih~~;::;\l
aJ$~i~r,c!lle~IWjjlS ,':SJopci leading to 0 1 ,
.
:m.~:u:lJ\~.tr.H~", . .
':: Recently, much of the debate has
,r~:l:h~~~~~~1=~~,~~~t:;:f.:~~~:~ 'itW.t~jijl~;~;:!)I~.tJ.l~~~!JU'e:,~:nd,l){e:a,U1i:'al'!<l. ::I'lhlft~tf: ,from the issue of whether
ii
pg:r:Qel1lt:"\::::~~;;ti;~~~~~~;~@~~[~~,!f~~:~~i~:,t~an
A:rea~1tI~nt sl')Ould be withdrawn'
';,"
is" tnetr ': ,:trgh.'!,:,tl'i;e permanently Ullcous:ious to
, '.' ,', ':,.... :", ,t.hi;: is,$:Ue ,of whether active meas"

'.'

',' ,,;ufe$ should I;lvef be taken to end the
Jiaf:el)itl'f.'': :JJv~s<otthe terminally
(Dr, JaC'k':
''''«''''''""',, h'i'lll:l"0\1'err.t~n:ts:;:,1n,:,:,~'.medj:calf''''tI'~~~m;!~,p;el'rJQW'~~n~h~:~li»(iitQS!~,: ";,~~vo:r.kian·s phYsidap.assiste<J sui~
'(cides care the best·known Gases,)

m,

V<>~U"".I<H'"'' ::,

Stilli t,ht: courts are 'grappling with
.:tpe rights, status, prf:;per treatment
'. ::'(}f t!1epermanently uficonsciQ,UIl, And'"

: ,::~e;idth:,C9,r.e analysts:, ~re t4ft#~"::up,,,.

, ')~11eeo~t()fk.eep.ing tMm aHve,:'AT~$~,;::/:

"'

~me\V;t?;ngla,ndJourn.,$J, of

Mediqine+:?

';i;epor~.'J;lS~imated the costs of cMirig ,.'
deat~Ui$;,,'ti.~fw::·~:t(ot!Y.',;~:~l't~s.te'i.r··:.:d':~rtfi~ fnQusanas of permanently>'

,

""'<\\ '''''';I'lnl..

at

,:uncoi'l(sdous· people
betw~ell $1
~bllUon:a,l1d$7 billion $l'luually,

;': rhelluman costs are even more
, :'deV'a,stating: Could alW parent not
, 'See whiH 1?OmpeUed i.he: Quinlans to

" .',make the 37·mile drive to visit their,
"''''.:: ,j,¢Qw.a:tQ.si;i· ,<;laughter : thousands of .
'"':',''' ,!~jmes.i :'i:l.r ul:lderstand~ their p:ractice'

, , , !:qf leavlrtg'8:'l'adio on in her, room?
. '. ,j.;:' Katen t\:!ln QUj111an~s leg&cy is evi··
,':.'<qfmtm two

decadeao~

court cases,

., ,."}')i:!volving the withdrawal of Hf€Hl'!JS.

;:.'bj'illJ11,:(,ij~¥~j~g€:(1:'.· "J~intng
caJn{l:!ei1:i.et1t;:;I1HS:',WiJr~;i,:M~'l'Y;

Jeff Slir;Y~~,¥,r:::is <ff~~!Jh,pot:i~):"
, analyst fn $all FI'ar!cf$Co.
i.,

trea tment,

Sn~

stHl"praV'ldes

,. ;:~,lol;lch$.t()ne fQr the f£lmiHes'whose··
. !~6wn clUemn:ias about dying have

:,pJuc:!\ed them· from obscurity and
'IWlded,ti1em jn the public spotlight.

"""""'''',

•.....;,., .......

GLORIA

S.

NEUWIRTH

Living Wills and
Health Care Proxies
'"

,_

'_f..

.;
~

: .,,),~~"."I
'".

;:,',

'"
"

;

..

Definitions and checklists are helpful tools in explaining some of our law's
complexities to our clients. Here is a clear and concise set of answers to
important current questions provided by our Association's Trusts and
Estates Section for persons under disabilities. Clients will appreciate its
lucid information.
objection to unwanted medical measures in advancej others wish to state
Oday's advanced medical that they favor measures to have all
technology may result in available kinds of life-sustaining
your facing the possibility treatment administered.
of being subjected to various
eTheLivingWillisintendedto
invasive medical procedures, par- . anticipate the situation wherein you
ticularlylifesupportsystems, which might be in an incurable or an iITemay serve no purpose other than to versible mental or physical condiprolong the process of dying. But tion, with no reasonable expectation
each of us has the right to state his or of recovery. Your instructions are
her wishes in this regard, now, while usually intended to apply if you are
our faculties are still in command in any of the following states:
and when our judgment will not be
(a) in a terminal condition;
challenged. This statement of your
(b) permanent unconsciouswishes can be made most effectively neSSj (persistent vegetative state) or
through two documents, called a
(c) conscious but with irre"Living Will" and a "Health Care versible brain damage and will never
Proxy."
regain the ability to make decisions
This' article describes the back- and/or express your wishes.
ground and the purpose of these
The Living Will can also be used
two documents, and how they can to provide for any expression whateffect the implementation of your soever of your wishes as to health
wishes.
care and treatment. A Living Will is
1. yYhat Is A Living Will?
sometimes called an Advance Die A Living Will is a legal docu- rective for Health Care, or a Health
ment in which you, as an adult who Care Declaration.
2. What Is The Basis In Law For
is now competent, can state your
wishes regarding your future health Allowing A Living Will?
. care. It is used by those persons who
e . The common law has long
want to express their feelings about recognized that a competent adult
the withholding or the withdraw-' hastherighttodeterminewhatwill
ing of life-sustaining treatment that be done to his person or body, inprolongstheprocessofdying.Many. cludingthe right to accept or depersons want to make clear ~their cline medical treatment.·..This is
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known as the right of self-determination. Included in this right is the
right to accept or decline medical
treatment. Although there are certain limited exceptions when this
right cannot be exercised (as, for
example, for protection of minor
children, or to prevent or assist suicide), the general rule is to allow
each person the right of self-determination. Courts have held that
these expressed wishes of a competent adult should be honored even
when he or she is no longer competent. In the Cruzan case the Supreme
Court of the United States stated in
1990 that a competent person has a
liberty interest under the due process clause of the constitution in
refusing medical treatment.
3. Is A Living Will Legal And Will
It Be Honored In New York?
• Yes. The highest CourtinNew
York has held that a patient's right
to decline treatment is guaranteed
by the common law. Although New
York does not have a specific statute .
recognizing Living Wills as do most
other states and the District of
Columbia, the Courts in New York
have upheld those expressions of .
intent that meet the test described
below. The Supreme Court of the
United States, in the Cruzan case,
stated that the rights of individuals
who declared in writing their objections to life sustaining treatment
. would be upheld.
4. What Is The Test That Must Be
Met';'
• In New York, it is necessary .
that your wishes be established by
"clear and convincing proof,'~ithat
is, it must be shown 0-at a person
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"1'"

..,

:..;
)0,

:(

who has become incompetent had tent adult, to appoint another perpreviously given clear and un- son as "agent" or "attorney in·fact"
equivocal instructions that he or she to make decisions for you regarding
wanted life-sustaining measures to your health care in the event you
be terminated. InMatterojO'Connor, lose your decision-making capacity
the New York Court of Appeals in 01' are no longer able to decide for
1988 held that the patient's state- yourself. It can be general and apply
ments about not being maintained to all medical decisions, or you can
on artificial life support systems impose limitations and spell out
were too unspecific and casual so as specific instructions. Some states
to constitute "clear and convincing may limit its applicability in certain
proof that the patient had made a . situations.
7. Is The Health Care Proxy Recfirm and settled commitment, while
competent, to decline this type of ognized In New York?
• Yes. A new section of the Pubmedical assistance under circumstances such as these." The right of lic Health Law in New York, effecthe state to impose such a strict test tive January 18, 1991, specifically
has been upheld by the Supreme recognizes the health care proxy and
establishes a procedure to allow you
Court in Cruzan .
• To meet this "clear and con- (the "principal") to appoint somevincing" proof test, your wishes one you trust, a family member or a
must be expressed clearly and un- close friend, for example, to decide
equivocally. Although your wishes about your health care treatment on
may be stated orally, and might be your behalf if you are no longer able
proven by testimony of conversa- to do so.
8. When Does The Appointment
tions, those wishes which are expressed in writing are preferable Of The Health Care Proxy Become
and much more convincing. The Effective?
• The agent's authority to make
Living Will is the ideal document to
health care decisions under the
express your wishes.
5. How Specific Should You Be In proxy law is activated only upon a
determination by the principal's atThe Living Will?
• The Living Will should ex- tending phYSician, to a reasonable
press your general wishes; but it degree of medical certainty, that the
also can be as specific as you want. principal has sustained loss of his or
If you have definite desires or pref- her capacity to make health care
erences, itis importantto spell them decisions. The health care agent canout both in the document itself and not act under the proxy until such
in discussions with your health care determination has been made.
9. When Does The Health Care
agent and physician. This corroboration of written and oral evidence Agent Have The Right To Decide To
helps ensure that your wishes and Withhold Or· Withdraw Life-Susvalues will be respected when you taining Treatment?
yourself can no longer make such
• The agent's power to make
judgments. Some examples of spe- such a decision comes into effect
cific matters that you should cover only after a second physician's opinare your wishes concerning cardiac ion that the patient lacks capacity is
resuscitation, mechanical respira- obtained. If the patient is hospitaltion, antibiotics, pain medicine, etc. ized and lack of capacityresul ts from
. It is especially important to be spe- mental illness, then the second opincific .about artificial nutrition and ion must be that of a Board certified
hydration (tube feeding), since many . psychiatrist or neurologist. In cerstatutes differ significantly with re- tain other cases the second opinion
must be that of another relevant
spect to this issue.
6. What Is A Health Care Proxy? specialist.
10. Can Your Health Care Agent
• A Health Care Proxy is a document which allows you, as a compe- Make All Medical Decisions For You
NEW YORK STATE BAR JOURNAL MARCH/ApRIL
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When The Agent Is Authorized To
Act?
• Yes. Your agent can make
decisions in accordance with your
wishes, including your religiOUS and
moral beliefs, if known to your agent,
.or, if your agent does not know your
views, in accordance with your best
interests. However, in regard to the
administration of artificial feeding
(nutrition or hydration) your agent
must have specific knowledge of
your wishes, otherwise the agent
has no authority to make decisions
regarding these procedures. You
should express your views on these
matters- just as to other questions,
in your Living Will, or in the Proxy
itself. Whlle your views on this subject could also be expressed orally,
because of the "clear and convincing evidence" rule it is much better
to put them in writing.
11. Can You Appoint More Than
One Person To Act As Agent At The
Same Time?
• The New York State Department of Health has stated that each
person can appoint only one agent.
Whlle it is not clear that the statute
was intended to have this result, .
most commentators have concluded
that the statute precludes more than
one agent acting at the same time,
and recommend that only one person be authorized to act. The statute
does allow for the appointment of
an alternate agent, and you can and
should provide in the proxy for another to act if the person you have
appointed is unable, unwilling or
unavailable to act as your health
care agent.
12. When Does The Health Care
Proxy Expire?
• Unless you indicate otherwise,
the proxy will remain in effect indefinitely. If you wish, you can state
a date, or the occurrence of any condition, which would terminate the
proxy.
13. Are Witnesses Necessary?
• Yes. You as principal should
sign the Health Care Proxy in the
presence of two witnesses, who must
also sign and give their names and
addresses. In fact, the New York
25
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statute requires that the witnesses
state that the principal appeared to
execute the proxy willingly and free
from duress. In New York, the person designated as agent or alternate
agent may not act as a witness, and
special witness requirements apply.
in health care facilities. Note that
some states (not New York) require
notarization, as well as witnesses.
Also, some states bar certain persons from acting as witnesses, and
some states require a statement that
the witnesses knew the principal.
14. How Many Copies Should You
Sign?
• You may execute more than
one copy of the Health Care Proxy,
although the New York State Department of Health has advised that
copies are acceptable. Originals or
photocopies should be given to your
physician, your health care agent,
your alternate agent, your attorney
or other advisor, close family members, and of course one for yourself.
It is also recommended that you
carry a wallet card giving information about the existence and location of the Proxy.
As to the Living Will, you may
also execute more than one copy. If
you have executed a Health Care
Proxy, it is not necessary to give
your physician, who will have a
copy of the Proxy, a copy of the
Living Will. If your physician or the
hospital questions that the agent is
acting contrary to your wishes, the
agent could then show that your
wishes were expressed to the agent
in your Living Will.
15. Should You Execute Both A
Living Will And A Health Care
Proxy?
• Yes. The Living Will is your
own expression of your attitudes
and wishes about your health care.
This instrument is especially important if you do not have a person to
appoint as your health care proxy,
or if the person you have appointed
might not he available. The Health
Care Proxy is important because it
names your selection of the person
who is to make decisions for you if
you cannot do so yourself. Copies of

26

your Living Will should also be
given to your health care agent, your
attorney or other advisor and close
family members, and a copy should
be retained by you. You will want to
have your health care agent communica te the views expressed in the
Living Will to your physician to be
sure the physician understands your
wishes.
In New York currently, the Health
Care Proxy is sta tu torily recognized.
By specifically providing in the
Health Care Proxy statute that a
person can specify his wishes in a
separate document, it appears that
the New York legislation invites
persons to also write a Living Will.
16. What If You Change Your
Mind And Want To Revoke Or
Change Your Living Will or Health
Care Proxy?
• Periodic reviews are important to ensure that the documents
you have signed are still in accord
with your current wishes. You can
modify or revoke your Living Will
or Health Care Proxy or appoint a
different agent at any time, by destroying the document or by executinganewone. You should also notify
your agent, your attorney, yourphysician or any other health care provider, and anyone who has a copy,
verbally and in writing, of your
change or revocation. The New York
statute provides that the proxy can
be revoked by notifying the agent or
health care professional orally or in
writing of your intention to revoke,
by executing a subsequent proxy, or
by any other act evidencing a specific intent to revoke. Keep a record
of who has copies of existing documents to make revocation or amendment easier.
17. What If You Move?
• Generally, the clear and convincing proof" standard in New
York is among the strictest of all the
states, and documents signed here
should be effective as proof of your
wishes in other jurisdictions. To be
sure, check locally in your new residence, because different states have
different rules and standards, and
requirements for execution. In any
JI

event, take with you all documents
which you have executed,sincethey
do show your wishes and intentions. In New York, if a Health Care
Proxy or similar document from
another state complies with the laws
of that state, it will be honored in
New York. Correspondingly, most
states generally consider valid and
will accept documents properly executed in another state. Even if you
do not move, if you spend any significant amount of time in another
state you should have documents
which comply with the laws of that
state.
18. Will Other Documents Be
Helpful To Insure Your Wishes Are
Carried Out?
• Yes. Youshouldconsiderhaving a Durable Power of Attorney for
property management so that your
agent has power to provide funding
for medical care and treatment. The
agent appointed may, but need not
be, the person who is the Health
Care Agent in your Proxy. Your
Health Care Proxy should not be
combined with your property Power
of Attorney. The New York Proxy
Law requires a separate Health Care
Proxy.
19. Who Can Help Me Create A
Living Will And Health Care Power
of Attorney?
• Start by talking to someone
who knows you, and who can help
you express your values and wishes
in the context of your family and
medical history. Talk to someone
who can tell you about some of the
alternatives to be deCided. Persons
to discuss these matters with might
include your physician, clergyman
and family members. Your lawyer
can give advice which will ensure
that your documents are legally effective. If you do not have a lawyer,
or your lawyer is not familiar with
all the legal requirements, you can
contact the Lawyer Referral Service
of your Local' Bar Association or
various attorneys' groups such as
the National Academy of Elder Law

Continued on page 55
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The Socratic Method
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that's a good idea?" I ventured. He
replied softly:, "Oh, I don't know,
Bob; sometimes I think that this is
kind of a piddlin' trade." This was
hardly the response I had anticipated. I pressed him to go on, andhe
did so: "I see my doctor friends. I
think of your father, who spent his
life building and restoring [my dad
had been an engineer]. I see these
people doing worthwhile things.
And what do I do? I preside over
people's petty squabbles, their fussing about money, their obsession
with it. I frequently see people at
their worst. It's sometimes not very
satisfying."
-KENT, Robert B., "Some
Remarks for the Graduating
Class," Vol. 18 Cornell Law Forum
(No.2, November, 1991),
p. 14, col. 1.

ALL IN ALL, my classes on rape
tend to be controversial and emotionally charged. The majority of
students seem to love the exch;:mges.
Some even change the opinions they
brought to class.
But my "devil's advocate" views
on rape are "politically incorrect."
Indeed that is precisely why I insist
that they be expressed. The educa~
tion of my students would be in- Excerpts From Investiture
complete if they heard only the ' Speech by Dean John T.
comfortable "correct" views. I tell
Baker, Albany Law School,
my students that my job is not to
January
17, 1992.
make them feel good about their
opinions, but rather to challenge
One day I was walking through
their every view. That is what the my mother's room and noticed a
"Socratic method" of law teaching little plaque on her dresser. It has a
is all about. That is also what the saying on it which captured a phireality life practice of law demands. losophy that I have attempted to
-DERSHOWITZ, Alan M., adopt since arriving here and would
"The Politically Correct like to perfect as the months and
Police Strike on Campus," years proceed.
Vol. 93 Harvard Law Record
I would like to say to all of my
(No.3, Oct. 4, 1991), p. 12. faculty and staff colleagues, to the
students, the trustees and. alumni of
this proud and venerable instituIs Law a "Piddlin' Trade"?
tion called Albany Law School that
Forty-five years ago, haVing been I woulcllike to follow the advice of
away from home for quite a stretch, the writings of this plaque which go
I returned having decided to go to as followSi
law school. My mother had conDo not walk too far ahead of meveyed this news to a lawyer friend, l might not always be able to keep
probably the most prominent mem- up;
ber of the bar of a city of one hunDo not walk too far behind medred thousand people. Invited to l might not always be able to leadi
visit him at his office, I went, quite
Just walk beside me- and be my
prepared for an enthusiastic re- friend.
sponse to my decision. He greeted
-:-BAKER, Dean John T.,
me warmly, and after a few minutes
Albany Law School,
, January 17, 1992.
this: "So you've decided to goto law
school." "Yes, I have." He looked
down and fell silent for what seemed
...t
like a long, time. "Don't you think m!n
II.!! t " ' - U W
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Living Wills and Health
Care Proxies
Continued from page 26

Attorneys. You can also get information about these matters, with
appropriate forms, from Choice in
Dying, Inc. (formerly Concern for
Dying and Society for the Right to
Die), located at250 West 57th Street,
New York, NY 10107. You can get
the stahltory form of Health Care
Proxy from the New York State Department of Health, Box 2000, Albany, NY 12220.
20. Will I Get Notification Of The
RightTo Execute These Documents?
• Beginning December 1, 1991,
federal law requires hospitals, nursing homes and hospitals participating in Medicaid or Medicare
programs to give patients written
information about Living Wills and/
or other advance directives.
Committee on Law of the Elderly,
New York State Bar Association,
Vice Chairperson, Gloria S.'
Neuwirth.

When Witnesses, defendants,
benefiCiaries, insureds, policy
holders, debtors, have moved
and left no forwarding address,
we track them down on a
world-wide scale. And jfwe don't
find your person, you don't pay.
Global's basic charge for a
trace when the last known add ress
is th ree years old or less is $195.
Call for more information or
to start a trace today.
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Legal Aspects of the New
York State Health Care
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Introduction
ntil January 18, 1991 New
York State had neither a
living will statute nor a
durable power of attorney
statute permitting an agent to
make health care decisions for a patientprincipal who lacked the capacity to make
decisions for himself or herself.
Apathy was not the reason for the late
enactment of tl]e health care proxy which
many view as a statute which now makes a
living will statute unnecessary. Governor
Mario Cuomo in 1985 impaneled a special
task force entitled the New York State Task
Force on Life and the Law. This panel consisted of twenty-seven members: a diverse
group of citizens from the fields of law,
medicine, education and the clergy, New
York State TaskForce on Life and the Law,
198 Committee Report, 1987: Life
Sustaining Treannenr: Making Decisions
and Appoiming a Health Care Agent,
(1987).
, The Governor charged the committee
with developing recommendations in the
fonn of proposed leglslation on several issues arising from various advancements in
medical technology. Circumstances, questions and possible resolutions surrounding
life sustaining treatment, clinical issues,
legal protections, ethical decision making
and rights of patients in the current legal
frame work in New York Stare were srudied.
During its discussions about a myriad
of issues, it became apparent to the committee that legislation was needed to ensure that when an individual lost capacity
to make decisions about health care treatment, or the lack of treatment, that the
individual's preference would be followed.
The committee eventually recommended legislation that would allow a delegation of authority enabling a competent
adult to name an agent, also known as a
proxy, to act for the adult-principal when

U

"

evidence clea.rly and convincingly
shows that Brother Fox did not
want to be maintained jn a
vegetative coma by use of
respirator.

a

In Storar, the court said the standard
for determining when someone other than
the patient may make h~ care decisions,
when the patient has lost capacity, is the
rigorous standard of "clear andeonvincing" evidence. 238 N.Y,S. 2d at 274'. By
the time the Court of AppealS had ren~
deredits decision and set the standard the
patient, Brother Fox, in'the Matter, of
Eichner, consolidateq in'Storar, had died.
In this instance, and others, court intervention was too late_
"
, The need for a legl!l1y recognized and
simple procedure was necessary in New
York State. (Jne that could expedite decision miling in health care matters and one
decid~~!, without court intervention., '

the principallqst capacity to decide health
care options. The written document by
which the principal woulc! appoint an Agent
would be known. as a health 'care proxy.
Ibid.
Prior to and during the'time the New
York State Task Force on Life
the Law
convened, health care issues moved
through the courts of New York State.
Court intervention was needed as New A Brief :Review of Events Leading to
York State lacked not only a health care the Health Care Proxy ~tatute':
proxy statute put also lacked a living will
Under Engli~l1 ~ommon law a
statute. The Court was often called upon principai could appoint an' agi!nt and
to decide what in common law would be a delegate acts to the agent In New York
person's undisputed right to 'decide for him- State this coronion law right is codified in
self or herself but because of lack of ca- General Obligatio~' Law, Sec_ '5-1501,
pacity the individual's right to choose was (McKinney 1989). Under an ordinary
not protected.
'
, power of a~orney the agent'lacks the' pqwer
In Matter of Storar, 52 N.Y. 2d 363, to ,act for the principal if the principal
438 N.Y.S. 2d 266 (1980), the Court of becomes incapaciU\te~; therefore the agent
Appeals found "clear and convincing evi- may not make decisions; eve!! if the agent
dence" of the views and wishes of an indi- knows what the 'principal would want
vidual prior to the individual losing delegated.
capacity. This evidence was introduced in
In 1975, the New York State legislathe form of testimony that while compe- ture enacted the durable power of attorn~y .
tent, the individual's wishes relative to New York General Obligarions Law, Sec.
health care options were made known. 5-1601; (McKinney 1989). Undertbat statStorar, 438 N.Y.S~ 2d'at 270. Chief Justice ute the subsequent disability qr incompeSol Wachtler in writing ~e opini~n s~ted: tence of the principal would not effect the
power given to 'the agent to act on behalf
clea.r and convinc~ng proof
"
.
of the principal.
should also be required in cases
Although there was statutoty authorwhere it is clai~ed that a person,
ity for a compe~en~ adult to ~ppoini an
agent to act fpr the individul!l after the innot incompetent, left instructions
dividual last mental ot physicru capacity
to termin~te life sustaining
to act' alone, ~e activiti7s recognized that
procedures when there is no hope
could be delegat~d were all business teof recovery ..•
lated decisions. Health care choices Were
In this case proof was compelnot legally recognized under the qurable
ling .•• [his prior statem~ntsJ were
obviously solemn pronouncements power of attorney.
Prior to the effective date of the New
and not casual remarks made iit
York Slflte 1{ealth Care Proxy Act, when a
some social gathering ••. what
person lost decision making' capacity, the
occurred to him was identical to
consent of family members was usually,
what happen~d in the Karen Ann
accepted without any statutory authority-to
Quinla~ case, which haq originally
accept the consensus of a patient'$ fainily.
promp~ed his deCision. In sum, the
Often
the family consensus was ch:illenged
,
"

and
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by health care facilities fearful of Jiabiliry
and requesting the shield of a court ruling.
When a patient did not have family members to consent or when a family would
not, nor could not, reach agreement on a
health care option, judicial intervention was
necessary. This imervention proved
t1nancially cosdy, emotionally exhausting
and time consuming: New York State Task
Force Report. (1987).
Through COUrt intervention and often
the publiciry associated therewith, the public became aware of the problem and government became concerned with the issue.
The media covemge of the Nancy CruZ1lI1
case brought to the attention of the public
the need for simplified and humane legislation. Cruzan v. Director. Missouri Departmellt of Health, 497 U.S. 261 (U.S.
Mo. 1990).
Although loss of capaciry for health
care options is often associated with terminal illness or a withdrawal of life sup'port for irreversible conditions, k should
be considered in a broader scope. Loss of
cnpacity crosses all age groups and may
be a temporary situation. Such loss of capacity may be caused by a high fever or
electrolyte imbalance, often temporary conditions.
Just as a Last Will and Testament and
a power of attorney are considered necessary documents for the prudent individual
to possess. a health care proxy should be
added to ma..l::e :J. trio of advanced direc·
tives.

New York State Health Care Proxy,
An Analysis
1

,I

d,
"

I

On July 22, 1990 Governor Mario M.
Cuomo signed the bill enacting the health
care proxy law to become effective January
18, 1991. New York Public Health Law.
Sec. 2980-2994, (McKinney Supp. 1993).
In his memorn.ndum filed with the Senate bill the Governor expressed to the people
of New York State that the health care proxy
statute would ..... ensure that their treatment
wishes and interests will be protected if they
lose the capaciry [0 speak for themselves."
Cuomo. Mario, "Memorandum filed with
Senate Bill Number 6176." 70 State of Ne\V
York Legislative Program (Chapter 752).
State of New York Executive Chamber.
Albany, New York 1990. Cuomo credits
the Cruzan case as a motivating factor in
crenting the health care proxy law.
The Governor's message was optimistic. Under this new starute he "ensures" that
one's health care treatment or option not to
treat would be protected. However, a close
inspection of the starute as it now exists

.

:'

"
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shows that the proxy is protected perhaps,
but not guaranteed.
Any competent adult may appoint a
health care proxy. New York Public Health
Law, Sec. 2981. An adult, for the defined
purpose of the statute is anyone who is eighteen or over, has married. or is the parent
of a child, New York Public Health Law,
Sec. 2980.
The competent adult signs a simple
statement, appointing a proxy. He or she
signs and dates it in the presence of two
adult witnesses. Sec. 2981 (2)(a). These witnesses also sign the proxy attesting that the
principal signed the proxy willingly and free
from duress. Sec. 2981(2)(a). The person
named as a proxy cannot act as a wimess.
Sec. 2981(2)(a). A notary public's presence
is not necessary, as the statement is neither
sworn to nor acknowledged.
The statute gives direction for
execution and Validity for those who reside
in a mental hygiene facility. Sec. 2981(b).
For the purpose of the subject topic these
directions will not be discussed.
The starute prohibits certain individuals
from serving as a health care proxy. A physician can be appointed agent but not if the
physician is caring for the principal. Sec.
2981(3)(c). Nor can the physician act as
agent if after the authoriry under the health
care proxy begins the physician becomes
the :J.ttending physician.
"No person who is not the spouse,
child. parent, brother, sister or grandparent
of the principal or is the issue or, or married to such person. shall be appointed as a
health care agent if. at the time of appointment, he or she is presently appointed health
care agent for ten principals," New York
Public Health Law. Sec. 2981(3)(d),
An 'operator, administrator, or
employee of a hospital unless related to the
principal by blood or marriage, may not be
appointed as a heuith care agent by a principal who, at the time of the appoimment.
is a patient or resident of, or has applied for
admission to such hospital, Ibid., Sec.
2981 (3)(a). '
Only an individual may be a health
care proxy; not a group. ~or can two people
act as co-proxies. An alternate proxy may
be named to act on behalf of the principal
when the primary is unable to or declines
to serve. Sec. 2981 (6).
Just as with other advance directives':
a springing power of attorney, or Last Will
and Testament, the health care proxy is not
"active" when the document is signed. The
proxy's authority commences when the principal lacks capacity to make health care
decisions.

----..~.
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How is such determination of incapac·
iry made? The principal's attending physician shall detennine lack of capaciry. The
standard for such determination is "within
a reasonable degree of medical certainry,"
Ibid., Sec. 2983(1)(a).
In the event that a decision to withdraw or withhold life sustaining treatment
is considered, the attending physician who
makes a detennination that the principal
lacks decision making capacity must then'
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consult with another physician to confmn
the determination, Ibid. The statute has a
built-in precaution: that two physicians must
determine lack of capacity. The statute is
silent as to how many physicians can be
consulted before a second physician confrnns the attending's diagnosis.
The statute provides a notice provision to the principal when it has been determined that the principal lacks capacity.
Notice must be given orally and in writing,
if it is also determined that the principal
will comprehend such notice. Sec. 2983(3).
If a conunittee or conservator or guardian
has been appointed for the principal, notice
mllSt be given to such entity. Ibid. Of course,
the agent must be notified. Ibid.
If upon such notice, the principal
objects to the detemrination of incapacity
or to a health care decision, the principal's
objection shall prevail unless the principal
through court intervention, brought 'by a
medical facility or some third party, is
determined by the court to lack capacity for
health care decisions. Sec. 2983(5):
As a protection for the' principal, the
attending physician shall confrrm in writing and include in the principal's medical
records the principal's continued incapacity. Sec. 2983(1). The built.in safeguard for
the principal-patient is that his or her incapacity is periodically reassessed and the
diagnosis may be changed. If the principal
regains capacity, as determined by the
attending physician, the agent's authority
shall cease and the principal shall make
health care decisions. Sec. 2983(7). The
health care proxy does not terminate but
remains in full force and effect to be used if
the principal again loses capacity. Sec. 2984.
Just as a Last Will and Testament or a
power of attorney may be revoked by the
maker, so too may the health care proxy.
But 'unlike revocation of a Will or a power
of attorney, which is revoked by physical
destruction or a new written document, the
health care proxy may be revoked orally.
Sec. 2985. The revocation may also be in
writing to the agent by the execution of
another health care proxy, or by any other
act evidencing a specillc intent to revoke
the proxy, Ibid.
If a principal's spouse was named as
health care proxy, upon a divorce or legal
separation of the principal and spouse the
proxy is automatically revoked. unless the
principal specifies otherwise, Ibid., Sec.
2985(l)(e).
If a physician is notifred of a revocation of a health care proxy, the physician
"shall immediately";
1. record the revocation in the

principal's medical record, and;
Pros and <Ans of the New York State
2. notify the agent and the medical Health Care Proxy
staff responsible for the principal's care of
To date there are few reported cases
the revocation. Any member of the staff of on the health care proxy. The statute is
a health care provider who is informed of barely three years old. As an infant statute
such revocation "shall immediately notify a and one so intimately involved with health
physician of such revocation." Ibid., Sec. care choices and emotionally charged out2985(2)(a)(b).
comes, one may be assured that ambiguUnder Sec. 2986 of the New York Pub- ities and challenges will arise.
lic Health Law, both the agent and the proThe statute permits any competent
vider of health care (a facility or a physician) eighteen year old. married person, if under
are immune from criminal or qivilliability 18, or parent of a child, if under 18, to
if they act in good faith in making deci- designate a health care proxy. With such a
sions, pursuant to this statute.
flexible ~efinition of adult, a legal infant
A concluding section, Sec. 2989 of the arguably as young as 12 years old. if a parProxy Act, addresses the effect on other ent of a child. may designate a competent
rights. Failure of a competent adult to adult to act as health care agent. 'The proxy
appoint a health care proxy or to provide act does not distinguish the age or criteria
the agent with specific instructions does not of the agent any differently from the "adult"
create any presumption on the adult's definition. It is therefore possible, under the
wishes. The principal must give specific authority of the statute, that an agent could
instructions relative to the withdrawal of be as young as. twelve or thirteen.
hydration and nutrition. or the agent cannot
In the current maze of medical options
use his or her best judgment, and the two and the need for ~e agent to discuss and
will Dot be withdrawn. Sec. '2981 (3)(d). If perhaps debate issues with health ~ prospecific instructions are not given the agent viders, it would be an unusual teenager who
must act in the best interests of the princi- would not be intimidated by the 'health care
pal. Ibid., Sec. 2982(2)(b).
system. A young teenage agent would prop..
The statute does not expand. diminish. ably not be taken seriously by a health care
impair or supersede any authority the prin- provider. The age of the agent should be
cipal may have under law to make or clarified and be a minimum of eighteen
express decisions, wishes or instructions unlike the principal who may be younger.
regarding health care, including decisions
'The legislature was concerned that one
about life sustaining treatment, whether or would become a professional health care
not expressed in a health care proxy. Ibid., agent, therefore it probibited. except in listed
Sec. 2989(2). The legislature was very clear circumstances, one from acting as an agent
on giving the proxy only powers the princi- for more than ten principals. Although the
pal lias or could have.
probibition is clear, the monitoring is nonIn Schloendorffv. New York Hospital, existent This may be provided for in the
(211 N.Y. 125 (1914)), Justice Cardozo en- futlJ,re, but to date there is no such safedorsed the rule that a person who is compe- guard.
tent to do so can refuse medical treatment
Revocation of a legal document is as
In an attempt not to extend itself beyond important as its creation. 'The oral revocation
the Cardozo opinion. the legislature states which is permitted in the statute may not
that Article 29, known collectively as the offer the protection needed. A "calling in"
Health Care Proxy Act, "is not intended to of the proxy by the principal is a surer means
permit or promote .suicide. assisted suicide of revocation. The legislature should revisit
or euthanasia; accordingly, nothing herein this section of the statute and its
shall be construed to permit an agent to consequences.
consent to any act or omission to which the
The Health Care Proxy Act places an
principal could not consent under law," New inherent burden on the physician and health
York State Public Health Law, Sec. 2989(3). care facility. It is assumed. expected. and
Although an intention of the health care required that the attending physician and
proxy was to limit or circumvent court facility possess much information about
intervention. the legislature knew that the each patient inclUding marital status as a
statute would not answer all questions, divorce and/or legal separation revokes a
resolve all issues or remove the judicial spouse's power to act as agent It is expected
process; thus it authored Sec. 2992 in which that th~ health care provider knows the mariauthority is given to bring a special tal status of a patient and if a committee or proceeding in a court of competent juris- conservator or guardian is appointed. More .
diction in the event any dispute arises under
CoNTINUED ON PAGE 61
this Article.
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paperwork will be generated. Staff must be
notified to document the receipt of any
proxy as well as its revocation. All this may
be too great a burden on a system crying
our from overload.
The statute provides for the intervention of the Court system. Using the courts
in New York State is time consuming and
costly. In the highly contrciversial case Matter of Storar supra, each subject-patient died
before the case was finally adjudicated. The
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trnined tribunal to hear conflicts and adjudicate expeditiously.
Because a blood relative. or spouse
need not be named as a proxy, homosexual
couples may designate each other as agents
and gain the authority that previously only
blood relnd ves or spouses had.
The health care proxy statute removes
the need for a living will. Unlike a living
will which takes effect in terminal and irreversible situations and has its directives
reduced to writing, the health care proxy
designates an agent by :J. writing, but all
instructions and philosophies from the principal to the :J.gent can be oral. If the agent
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does not know the principal's wishes, the
agent chooses what wouId be in the best
interest of the principal. The only exception to acting in the principals' .best interest
is if the agent does not specifically know
the principals' wishes relative to withdrawing hydration and nutrition. Unless the agent
knows specifically the wishes on these two,
withdrawal will not be permitted. Living
will statutes usually did not leave such best
interest discretion to an agent
Although there are weaknesses in the
statute, there are also strengths. At this june.
ture and until the hea1th care proxy gathers
its own history, New York Scate is better
served with such a statute. ~
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Health Care Proxy
Appointing Your Health Care Agent
in New York State

"

The New York Health Care Proxy Law allows you to appoint
someone you trust - for example, a family member or close
friend - to make health care decisions for you if you lose the
ability to make decisions yourself. By appointing a health
care agent, you can make sure that health care providers
follow your wishes. Your agent can also decide how your
wishes apply as your medical condition changes. Hospitals,
doctors and other health care providers must follow your
agent's decisions as if they were your own. You may give the
person you select as your health care agent as little or as
much authority as you want. You may allow your agent to
make all health care decisions or only certain ones. You may
also give your agent instructions that he or she has to follow.
This form can also be used to document your wishes or
instructions with regard to organ and/or tissue donation.

About the Health Care Proxy J:< arm
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About the Health Care Proxy Form
This is an important legal document. Before signing, you should understand the following facts:
L

2.

3.
4.

5.
6.

7.

B.

9.

10.
11.
12.

This form gives the person you choose as your agent the authority to make all health care decisions for
you, including the decision to remove or provide life-sustaining treatment, unless you say otherwise in
this form. "Health care" means any treatment, service or procedure to diagnose or treat your physical
or mental condition.
Unless your agent reasonably knows your wishes about artificial nutrition and hydration (nourishment
and water provided by a feeding tube or intravenous line), he or she will not be allowed to refuse or
consent to those measures for you.
Your agent will start making decisions for you when your doctor determines that you are not able to
make health care decisions for yourself.
You may write on this form examples of the types of treatments that you would not desire and/or those
treatments that you want to make sure you receive. The instructions may be used to limit the decisionmaking power of the agent. Your agent must follow your instructions when making decisions for you.
You do not need a lawyer to fill out this form.
You may choose any adult (18 years of age or older), including a family member or close friend, to be
your agent. If you select a doctor as your agent, he.or she will have to choose between acting as your
agent or as your attending doctor because a doctor cannot do both at the same time. Also, if you are a
patient or resident of a hospital, nursing home or mental hygiene facility, there are special restrictions
about naming someone who works for that facility as your agent. Ask staff at the facility to explain
those restrictions.
Before appointing someone as your health care agent, discuss it with him or her to make sure that he
or she is willing to act as your agent. Tell the person you choose that he or she will be your health care
agent. Discuss your health care wishes and this form with your agent. Be sure to give him or her a
signed copy. Your agent cannot be sued for health care decisions made in good faith.
If you have named your spouse as your health care agent and you later become divorced or legally
separated, your former spouse can no longer be your agent by law, unless you state otherwise. If you
would like your former spouse to remain your agent, you may note this on your current form and date
it or complete a new form naming your former spouse.
Even though you have signed this form, you have the right to make health care decisions for yourself
as long as you are able to do so, and treatment cannot be given to you or stopped if you object, nor will
your agent have any power to object.
You may cancel the authority given to your agent by telling him or her or your health care provider
orally or in writing.
Appointing a health care agent is voluntary. No one can require you to appoint one.
You may express your wishes or instructions regarding organ and/or tissue donation on this form

Revised: April 200B
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Frequently Asked Questions
Why should I choose a health care agent?
If you become unable, even temporarily, to make health care decisions, someone else must decide for you.
Health care providers often look to family members for guidance. Family members may express what they
think your wishes are related to a particular treatment. However, in New York State, only a health care agent
you appoint has the legal authority to make treatment decisions if you are unable to decide for yourself.
Appointing an agent lets you control your medical treatment by:
• allowing your agent to make health care decisions on your behalf as you would want them decided;
• choosing one person to make health care decisions because you think that person would make the best
decisions;
• choosing one person to avoid confli.ct or confusion among family members and/or significant others.
You may also appoint an alternate agent to take over if your first choice cannot make decisions for you.

Who can be a health care agent?
Anyone 18 years of age or older can be a health care agent. The person you are appOinting as your agent or
your alternate agent cannot sign as a witness on your Health Care Proxy form.

How do I appoint a health care agent?
All competent adults, 18 years of age or older, can appoint a health care agent by Signing a form called a
Health Care Proxy. You don't need a lawyer or a notary, just two adult witnesses. Your agent cannot sign as a
witness. You can use the form printed here, but you don't have to use this form.

When would my health care agent begin to make health care decisions
for me?
Your health care agent would begin to make health care decisions after your doctor decides that you are not
able to make your own health care decisions. As long as you are able to make health care decisions for
yourself, you will have the right to do so.

What decisions can my health care agent make?
Unless you limit your health care agent's authority, your agent will be able to make any health care decision
that you could have made if you were able to decide for yourself. Your agent can agree that you should
receive treatment, choose among different treatments and decide that treatments should not be provided, in
accordance with your wishes and interests. However, your agent can only make decisions about artificial
nutrition and hydration (nourishment and water provided by feeding tube or intravenous line) if he or she
knows your wishes from what you have said or what you have written. The Health Care Proxy form does not
give your agent the power to make non-health care decisions for you, such as financial decisions.

Why do I need to appoint a health care agent if rm young and healthy?
Appointing a health care agent is a good idea even though you are not elderly or terminally ill. A health care
agent can act on your behalf if you become even temporarily unable to make your own health care decisions
(such as might occur if you are under general anesthesia or have become comatose because of an accident).
When you again become able to make your own health care decisions, your health care agent will no longer
be authorized to act.

How will my health care agent make deCisions?

http://www.health.state.. ny.lls/professionals/patients/health_care_proxy/faq.htm
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Your agent must follow your wishes, as well as your moral and religious beliefs. You may write instructions on
your Health Care Proxy form or simply discuss them with your agent.

How will my health care agent know my wishes?
Having an open and frank discussion about your wishes with your health care agent will put him or her in a
better position to serve your interests. If your agent does not know your wishes or beliefs, your agent is
legally required to act in your best interest. Because this is a major responsibility for the person you appoint
as your health care agent, you should have a discussion with the person about what types of treatments you
would or would not want under different types of circumstances, such as:
• whether you would want life support initiated/continued/removed if you are in a permanent coma;
• whether you would want treatments initiated/continued/removed if you have a terminallliness;
• whether you would want artificial nutrition and hydration initiated/withheld or continued or withdrawn
and under what types of circumstances.

Can my health care agent overrule my wishes or prior treatment
instructions?
No. Your agent is obligated to make decisions based on your wishes. If you clearly expressed particular
wishes, or gave particular treatment instructions, your agent has a duty to follow those wishes or instructions
unless he or she has a good faith basis for belieVing that your wishes changed or do not apply to the
circumstances.

Who will pay attention to my agent?
All hospitals, nursing homes, doctors and other health care providers are legally required to provide your
health care agent with the same information that would be provided to you and to honor the decisions by your
agent as if they were made by you. If a hospital or nursing home objects to some treatment options (such as
removing certain treatment) they must tell you or your agent BEFORE or upon admiSSion, if reasonably
possible.

What if my health care agent is not available when decisions must be
made?
You may appoint an alternate agent to decide for you if your health care agent is unavailable, unable or
unwilling to act when decisions must be made. Otherwise, health care providers will make health care
decisions for you that follow instructions you gave while you were still able to do so. Any instructions that you
write on your Health Care Proxy form will guide health care providers under these circumstances.

What if I change my mind?
It is easy to cancel your Health Care Proxy, to change the person you have chosen as your health care agent
or to change any instructions or limitations you have included on the form. Simply fill out a new form. In
addition, you may indicate that your Health Care Proxy expires on a specified date or if certain events occur.
OtherWise, the Health Care Proxy will be valid indefinitely. If you choose your spouse as your health care
agent or as your alternate, and you get divorced or legally separated, the apPOintment is automatically
cancelled. However, if you would like your former spouse to remain your agent, you may note this on your
current form and date it or complete a new form naming your former spouse

Can my health care agent be legally liable for decisions made on my
behalf?
No. Your health care agent will not be liable for health care decisions made in good faith on your behalf. Also,
he or she cannot be held liable for costs of your care, just because he or she is your agent.

http://www.health.state.nv.us/professionals/patients/healthcareproxv/fao.htm
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Is a Health Care Proxy the same as a living will?
No. A living will is a document that provides specific instructions about health care decisions. You may put
such instructions on your Health Care Proxy form. The Health Care Proxy allows you to choose someone you
trust to make health care decisions on your behalf. Unlike a living will, a Health Care Proxy does not require
that you know in advance all the decisions that may arise. Instead, your health care agent can interpret your
wishes as medical circumstances change and can make decisions you could not have known would have to be
made.

Where should I keep my Health Care Proxy form after it is signed?
Give a copy to your agent, your doctor, your attorney and any other family members or close friends you
want. Keep a copy in your wallet or purse or with other important papers, but not in a location where no one
can access it, like a safe deposit box. Bring a copy if you are admitted to the hospital, even for minor surgery,
or if you undergo outpatient surgery.

May I uSe the Health Care Proxy form to express my wishes about organ
and/or tissue donation?
Yes. Use the optional organ and tissue donation section on the Health Care Proxy form and be sure to have
the section witnessed by two people. You may specify that your organs and/or tissues be used for
transplantation, research or educatiOr1al purposes. Any limitation(s) associated with your wishes should be
noted in this section of the proxy. Failure to include your wishes and instructions on your Health Care Proxy
form will not be taken to mean that you do not want to be an organ and/or tissue donor.

Can my health care agent make decisions. for me about organ and/or
tissue donation?
No. The power of a health care agent to make health care decisions on your behalf ends upon your death.
Noting your wishes on your Health Care Proxy form allows you to clearly state your wishes about organ and
tissue donation.

Who can consent to a donation if I choose not to state my wishes at this
time?
It is important to note your wishes about organ and/or tissue donation so that family members who will be
approached about donation are aware of your wishes. However, New York Law provides a list of individuals
who are authorized to consent to organ and/or tissue donation 6n your behalf. They are listed in order of
priority: your spouse, a son or daughter 18 years of age or older, either of your parents, a brother or sister 18
years of age or older, a guardian appointed by a court prior to the donor's death, or any other legally
authorized person.
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Health Care Proxy Form Instructions
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Health Care Proxy Form Instructions
Item (1)
Write the name, home address and telephone number of the person you are selecting as your agent.

Item (2)
If you want to appoint an alternate agent, write the name, home address and telephone number of the person
you are selecting as your alternate agent.

Item (3)
Your Health Care Proxy will remain valid indefinitely unless you set an expiration date or condition for its
expiration. This section is optional and should be filled in only if you want your Health Care Proxy to expire.

Item (4)
If you have special instructions for your agent, write them here. Also, if you wish to limit your agent's
authority in any way, you may say so here or discuss them with your health care agent. If you do not state
any limitations, your agent will be allowed to make all health care decisions that you could have made,
including the decision to consent to or refuse life~sustaining treatment.
If you wan~'to give your agent broad authority, you may do so right on the form. Simply write: I have
discussed my wishes with my health care agent and alternate and they know my wishes including those about
artificial nutrition and hydration.
If you wish to make more speCific instructions, you could say:

If I become terminally ill, I do/don't want to receive the following types of treatments ....
If I am in a coma or have little conscious understanding, with no hope of recovery, then I do/don't want
the fol/owing types of treatments ....
If I have brain damage or a brain disease that makes me unable to recognize people or speak and there
is no hope that my condition will improve, I do/don't want the following types of treatments ....
I have discussed with my agent my wishes about.______ and I want my agent to make al/
decisions about these measures.
Examples of medical treatments about which you may wish to give your agent special instructions are listed
below. This is not a complete list:
• artificial respiration
• artificial nutrition and hydration (nourishment and water provided by feeding tube)
• cardiopulmonary resuscitation (CPR)
• antipsychotic medication
• electric shock therapy
• antibiotics
• surgical procedures
• dialysis
• transplantation
• blood transfusions

http://www.health.state.ny.us/professionals/patients/healthcareoroxv/instructionR.htm
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• abortion
• sterilization

Item (5)
You must date and sign this Health Care Proxy form. If you are unable to sign yourself, you may direct
someone else to sign in your presence. Be sure to include your address.

Item (6)
You may state wishes or instructions about organ and/or tissue donation on this form. A health care agent
cannot make a decision about organ and/or tissue donation because the agent's authority ends upon your
death. The law does provide for certain individuals in order of priority to consent to an organ and/or tissue
donation on your behalf: your spouse, a son or daughter 18 years of age or older, either of your parents, a
brother or sister 18 years of age or older, a guardian appointed by a court prior to the donor's death, or any
other legally authorized person.

Item (7)
Two witnesses 18 years of age or older must sign this Health Care Proxy form. The person who is appointed
your agent or alternate agent cannot sign as a witness.
.
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Health Care Proxy Form

The complete Appointing Your Health Care Agent in New York State is also available as an Adobe Acrobat
Portable'Document Format file. File size 50 KB. Click here for help with PDF files. If you do not want to use the
PDF viewer, you can use the "Next" button above to go to a web version of the form.
Revised: April 2008
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Health Care Proxy Form
(1)
I, _________________________________________________________________

~

_______

herebyappoint __________________.__~-----------------------------------------(name, home address and telephone number)
as my health care agent to make any and all health care decisions for me, except to the extent that I state
otherwise. This proxy shall take effect only when and if I become unable to make my own health care
decisions.

(2) Optional: Alternate Agent
If the person I appoint is unable, unwilling or unavailable to act as my health care agent, I hereby
appoint._______________________________________________________________________
(name, home address and telephone number)

as my health care agent to make any and all health care decisions for me, except to the extent that I state
otherwise.

(3)
.

Unless I r~voke it or state an expiration date or circumstances under which it will expire, this proxy shall
remain in effect indefinitely. (Optional: If you want this proxy to expire, state the date or conditions here.)
This proxy shall expire (specify date or conditions):

(4) Optional:
I direct my health care agent to make health care decisions according to my wishes and limitations, as he or
she knows or as stated below. (If you want to limit your agent's authority to make health care decisions for
you or to give specific instructions, you may state your wishes or limitations here.) I direct my health care
agent to make health care decisions in accordance with the following limitations and/or instructions (attach
additional pages as necessary):

In order for your agent to make health care decisions for you about artificial nutrition and hydration
(nourishment and water provided by feeding tube and intravenous line), your agent must reasonably know
your wishes. You can either tell your agent what your wishes are or include them in this section. See
instructions for sample language that you could use if you choose to Include your wishes on this form,
including your wishes about artificial nutrition and hydration.

(5) Your Identification (please print)
Your Na me __________________________________________________________
Your Signature ____________________________________ Date _____________
Your Address _________________.________________

http://www.health.state.ny.us/professionaIs/patients/healthcareproxv/form.htm
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(6) Optional: Organ and/or Tissue Donation
I hereby make an anatomical gift, to be effective upon my death, of: (check any that apply)

D Any needed organs and/or tissues
D The following organs and/or tissues _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

D Limitations _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
If you do not state your wishes or instructions about organ and/or tissue donation on this form, it will not be
taken to mean that you do not wish to make a donation or prevent a person, who is otherwise authorized by
law, to consent to a donation on your behalf.
Your Signature _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Date _ _ _ _ _ _ __

(7) Statement by Witnesses
(Witnesses must be 18 years of age or older and cannot be the health care agent or alternate.)
I declare that the person who signed this document is personally known to me and appears to be of sound
mind and acting of his or her own free will. He or she signed (or asked another to sign for him or her) this
document in my presence.
Date_ _ _ _ __

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Date_ _ _ _ _ _ _ _ _ _ _ _ _ _ ___

Name of Witness 1 (print)

Name of Witness 2 (print)

Signature

Signature

Address

Address

State of New York
David A. Paterson, Governor

Department of Health
.
Richard F. Daines, M.D., Commissioner

Form 1431
Revised: April 2008

Rev. 4/08
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HEALTH CARE PROXY
NOTICE AND WARNING TO PERSON EXECUTING THIS DOCUMENT -THIS IS AN IMPORTANT LEGAL DOCUMENT. BEFORE EXECUTING THIS
DOCUMENT YOU SHOULD KNOW THESE IMPORTANT FACTS:

EXCEPT AS YOU OTHERWISE SPECIFY IN THIS DOCUMENT, THIS
DOCUMENT GIVES THE PERSON YOU DESIGNATE AS YOUR AGENT THE
POWER TO MAKE HEALTH CARE DECISIONS FOR YOU WHEN YOU ARE
NO LONGER CAPABLE OF MAKING HEALTH CARE DECISIONS FOR
YOURSELF. YOUR AGENT MUST ACT CONSISTENTLY WITH YOUR
DESIRES AS STATED IN THIS DOCUMENT OR OTHERWISE MADE KNOWN.
UNLESS YOU STATE OTHERWISE, YOUR AGENT HAS THE SAME
AUTHORITY TO MAKE DECISIONS ABOUT YOUR HEALTH CARE AS YOU
WOULD HAVE HAD.
YOUR AGENT HAS THE POWER TO MAKE A BROAD RANGE OF HEALTH
CARE DECISIONS FOR YOU. THE PERSON YOU APPOINT AS YOUR
AGENT SHOULD BE SOMEONE YOU KNOW AND TRUST. YOU SHOULD
DISCUSS THIS DOCUMENT WITH YOUR AGENT.
EXCEPT AS YOU OTHERWISE SPECIFY IN THIS DOCUMENT, THIS
DOCUMENT GIVES YOUR AGENT THE POWER TO CONSENT TO YOUR
PHYSICIAN NOT GIVING TREATMENT OR STOPPING TREATMENT
NECESSARY TO KEEP YOU ALIVE.
NOTWITHSTANDING THIS DOCUMENT, YOU HAVE THE RIGHT TO MAKE
MEDICAL AND OTHER HEALTH CARE DECISIONS FOR YOURSELF SO
LONG AS YOU CAN GIVE INFORMED CONSENT WITH RESPECT TO THE
PARTICULAR DECISION. NO TREATMENT MAY BE GIVEN TO YOU OVER
YOUR OBJECTION AT THE TIME, AND HEALTH CARE NECESSARY TO
KEEP YOU ALIVE MAY NOT BE STOPPED OR WITHHELD IF YOU OBJECT
AT THE TIME.
THIS DOCUMENT GIVES YOUR AGENT AUTHORITY TO CONSENT, TO
REFUSE TO CONSENT, OR TO WITHDRAW CONSENT TO ANY CARE,
TREATMENT, SERVICE, OR PROCEDURE TO MAINTAIN, DIAGNOSE, OR
TREAT A PHYSICAL OR MENTAL CONDITION. THIS POWER IS SUBJECT
TO ANY STATEMENT OF YOUR DESIRES AND ANY LIMITATIONS THAT
YOU INCLUDE IN THIS DOCUMENT. YOU MAY SPECIFY IN THIS
DOCUMENT ANY TYPES OF TREATMENT THAT YOU DO OR DO NOT
DESIRE.

.'

,

IN ADDITION, A COURT CAN TAKE AWAY THE POWER OF YOUR AGENT
TO MAKE HEALTH CARE DECISIONS FOR YOU IF YOUR AGENT
AUTHORIZES ANYTHING THAT IS ILLEGAL, OR ACTS CONTRARY TO YOUR
KNOWN DESIRES AS STATED IN THIS DOCUMENT.
YOU HAVE THE RIGHT TO REVOKE THE AUTHORITY OF YOUR AGENT OR
TO REVOKE THIS DOCUMENT ENTIRELY BY NOTIFYING YOUR AGENT OR
YOUR ATTENDING PHYSICIAN, HOSPITAL, OR OTHER HEALTH CARE
PROVIDER ORALLY OR IN WRITING OF THE REVOCATION.
UNLESS YOU OTHERWISE SPECIFY IN THIS DOCUMENT, THIS
DOCUMENT GIVES YOUR AGENT THE POWER AFTER YOU DIE TO
DONATE YOUR BODY OR PARTS THEREOF FOR TRANSPLANT OR
THERAPEUTIC, EDUCATIONAL OR SCIENTIFIC PURPOSES, AND TO
DIRECT THE DISPOSITION OF YOUR REMAINS.
IT IS IMPORTANT THAT YOU UNDERSTAND THE NATURE AND RANGE OF
DECISIONS THAT MAY BE MADE ON YOUR BEHALF. IF THERE IS
ANYTHING IN THIS DOCUMENT THAT YOU DO NOT UNDERSTAND, YOU
SHOULD ASK YOUR ATTORNEY OR PHYSICIAN TO EXPLAIN IT TO YOU.
AND YOU SHOULD DISCUSS THIS DOCUMENT WITH YOUR AGENT.
YOUR AGENT MAY NEED THIS DOCUMENT IMMEDIATELY IN CASE OF AN
EMERGENCY THAT REQUIRES A DECISION CONCERNING YOUR HEALTH'
CARE. EITHER KEEP THIS DOCUMENT WHERE IT IS IMMEDIATELY
AVAILABLE TO YOUR AGENT AND ALTERNATE AGENT OR GIVE EACH OF
THEM AN EXECUTED COPY OF THIS DOCUMENT. YOU ALSO MAY WANT
TO GIVE YOUR PHYSICIAN AN EXECUTED COPY OF THIS DOCUMENT.

TO: My family, physicians and all those concerned with my care:
I,
_ _ ___ ,presently residing at
, E. Islip,
NY 11730, and being an adult of sound mind, hereby appoint and authorize'
. presently residing at
:. Islip, NY 11730,telephone
number
_. , as my agent to act for me and in my name to make and
communicate any and all health care decisions for me, except to the extent that I
state otherwise. If
; is unable, unwilling or unavailable to act, then I
hereby appoint and authorize
,, __ , presently residing at '
-ast Islip, NY 11730, telephone number - J my agent to act
for me and in my name to make and communicate any and all health care
decisions for me, except to the extent that I state otherwise. In the further event
that Maureen D. Boyle is unable, unwilling or unavailable to act, then I hereby

appoint and authorize;

_
_ . presently residing at ,
r. . ' J - ,
- - - , telephone number
as my agent to act for
me and in my name to make and communicate any and all health care decisions
for me, except to the extent that I state otherwise. This proxy shall take effect in
the event I become unable to make my own health care decisions. I direct my
agent to make health care decisions in accordance with my wishes and any
limitations as stated below, or as otherwise made known to my agent.
If I should be in an incurable or irreversible mental or physical condition
with no reasonable expectation of recovery, I direct my attending physician to
withhold and withdraw treatment that serves only to prolong my dying. These
directions shall apply if (a) I am in a terminal condition, or (b) I am permanently
unconscious, or (c) I am conscious but have irreversible brain damage and will
never regain the ability to make decisions and express my wishes. The procedures
and treatment to be withheld and withdrawn include, without limitation, surgery,
antibiotics, life extending drugs, cardiac and pulmonary resuscitation, and artificial
respiratory support. I direct that treatment be limited to measures to keep me
comfortable and to relieve pain, even if such measures shorten my life under the
circumstances indicated above. Under the above circumstances, I do not wish to
be connected to an artificial respiration machine. Furthermore, I direct my proxy to
make health care decisions in accord with my wishes and limitations as stated
above or as he or she otherwise knows. I also instruct my agent to execute a DNR
order under the circumstances specified in this document.
My health care agents are aware of my wishes regarding artificial
nutrition and hydration.
I further delegate to my agent the power and authority to select, employ
and discharge health care personnel, such as physicians, nurses, therapists, home
health care providers and other medical professionals, and to contract in my name
and on my behalf for all health care services, including without limitation medical,
nursing and hospital care, as my agent may deem appropriate. I confirm that I shall
be and remain personally liable for the payment of all such care and services to the
same extent as if I had personally contracted therefor.
I direct my agent NOT to donate all or any part of my body for
transplant, or other medical, educational or scientific purpose, or to otherwise
direct the disposition of my remains.
I further authorize my agent to request, receive and review any
information regarding my physical or mental health, including without limitation
medical and hospital records; to execute on my behalf any releases or other
documents that may be required in order to obtain this information; and to
consent to the disclosure of this information. This authority is effective
immediately and does require a finding of my incapacity.

I authorize my agent to execute on my behalf any documents
necessary or desirable to implement the health care decisions that my agent is
authorized to make pursuant to this document, including without limitation all
documents pertaining to a refusal to permit medical treatment, or authorizing the
leaving of a medical facility against medical advice, or any waivers or releases
from liability required by a physician or health care provider.
In addition to other powers granted by me in this document, my
agent shall have the power and authority to serve as my personal representative
for all purposes of the Health Insurance Portability and Accountability Act. My
agent is authorized to execute any and all releases and other documents
necessary in order to obtain disclosure of my patient records and other medical
information subject to and protected under HIPAA.
In addition to the other powers granted by this document, I grant to
my health care representative the power and authority to serve as my personal
representative for all purposes of the Health Insurance Portability and
Accountability Act of 1996 and its regulations ("HIPAAn) during any time my
health care representative is exercising authority under this document.
Pursuant to HIPAA, I specifically authorize my health care representative
and HIPAA personal representative to request, receive and review any
information regarding my physical or mental health, including, without limitation all
HIPAA protected health information, medical and hospital records; to execute on
my behalf any authorizations, releases or other documents that may be required'
in order to obtain this information; and to consent to the disclosure of this
information. I further authorize my health care representative to execute on my
behalf any documents necessary or desirable to implement the health care
decisions that my health care representatives are authorized to make under this
document.
By Signing this Health Care Proxy I specifically empower and authorize my
physician, hospital or health care provider to release any and all medical records
to my health care representative or my representative's designee. Further, I
waive any liability to any physician, hospital or any health care provider who
releases any and all of my medical records to my representative.
Unless I revoke it, this proxy shall remain in effect indefinitely.
Any and all health care decisions, whether invasive or non-invasive,
routine or acute, are hereby delegated to the agent above named under the
circumstances previously indicated.

IN WITNESS WHEREOF, I ~ecuted this instrument, as my
day of December 2011.
free and voluntary act and deed, this

L

WITNESS:
I declare that the person who signed this document is personally known to
me and appears to be of sound mind and acting of his or her own free will. He or she
signed (or asked anoth~gn for him or her) this document in my presence.
Dated: December

~, 2011

Print:
Sign:
residing at
162 Terry Road
Smithtown, NY 11787

Print:
Sign:
residing at
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Prepared by:
Grabie & Grabie, LLP
Attorneys at Law
162 Terry Road
Smithtown, New York 11787
631-360-5600

LIVING WILL
TO: My family, physicians and all those concerned with my care:
I, FIELD(3) FIELD(1), presently residing at FIELO(4), FIELO(S), and being
an adult of sound mind, make this declaration as a directive to be followed if for any
reason I become unable to make or communicate decisions regarding my medical care.

If I should be in an incurable or irreversible mental or physical condition
with no reasonable expectation of recovery, I direct my attending physician to withhold
and withdraw treatment that serves only to prolong my dying. These directions shall
apply if (a) I am in a terminal condition, or (b) I am permanently unconscious, or (c) I am
conscious but have irreversible brain damage and will never regain the ability to make
decisions and express my wishes.

The procedures and treatment to be withheld and withdrawn include,
without limitation, surgery, antibiotics, life extending drugs, cardiac and pulmonary
resuscitation, respiratory support, and artificially administered feeding. I direct that
treatment be limited to measures to keep me comfortable and to relieve pain, even if
such measures shorten my life under the circumstances indicated above. I direct that
neither artificially administered nutrition nor hydration be provided to me under the
circumstances indicated above. And under the above circumstances, I do not wish to
be connected to a vent or artificial respiration machine.
These directions are the exercise of my legal right to refuse treatment.
Therefore, I expect my family, physicians, health care facilities and all concerned with
my care to regard themselves as legally and morally bound to act in accordance with
my wishes, and in so doing to be free from any liability for having followed my
directions. I intend these directions to be carried out, unless I have rescinded them in a
new writing or by clearly indicating that I have changed my mind.

IN WITNESS WHEREOF, I have executed this declaration, as my free
and voluntary act and deed, this _ _ day of FIELO(2S) 2012.

FIELO(3) FIELO(1)

WITNESS:
I declare that the person who signed this document is personally known to
me and appears to be of sound mind and acting of his or her own free will. He or she
signed (or asked another to sign for him or her) this document in my presence.
Dated: FIELD(25) _ _ ,2012

Print:
Sign:
residing at

Print:
Sign:
residing at

Prepared by:
Grabie & Grabie, LLP
Attorneys at Law
162 Terry Road
Smithtown, New York 11787

631-360-5600
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Make a final choice yoursel
The problem: I've heard that a new state law

made prepaid funeral arrangements. Your
will allow me to formally decide how my
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remains are to be handled after I die. How
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estate. The agent is also required to dispose
tive?
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ment to handle one's
disposition of your
instructions about
remains. The new law
burial or cremation,
allows for an easy,
efficient and ino,."penbecause the will has no
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sive way to make the
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self.
The new form allows
- KAREN E. KlEI!
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directions and state
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Attorney Doris L Martin
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The Case for Disposition of Remains Legislation
(A.3129-C/S.7136-A)

The right to control how one's body is handled after death injects dignity and simplicity into an area too often fraught with
fear and discomfort. Unlike citizens in many other states, New Yorkers are severely limited in their ability to control the
disposition of their remains; despite the fact that an individual can donate his body through anatomical gift laws, and direct
who should control the disposition for this purpose, one cannot designate a proxy to handle one's remains for a private
burial or other services.
Compounding this lack of control are New York's laws relating to the duty of burial; while the spouse is normally charged
with this responsibility, in cases where the individual was unmarried, in a relationship with a domestic partner, or in
another non-traditional family unit, the duty devolves, to the next of kin. As a consequence, people in alternative family
settings who lose a loved one find themselves too often shut out of funeral planning, despite being in the best position to
know what the deceased would have preferred.
This legislation seeks to ameliorate inadequacies in the current laws by providing a simple, legally binding form which
would allow any individual to designate a proxy to handle the dispOSition of their remains. In addition, if no proxy had
been elected, the law would have another significant impact. It would create a clear and concise priority list, which would
replace the broad phrase "next of kin". It would also rank domestic partner on the same priority level as spouse; thus,
individuals who choose not to be married, as well as those who are unable to marry, can rest assured that their remains
will be handled by their intimate partner.

The Uniform Anatomical Gift Act
The Uniform Anatomical Gift Act has been enacted in all fifty states and the District of Columbia. Comprehensive in
stature, this law has two significant aspects. It endows individuals with complete control over their remains with regards to
anatomical gifts; .any adult may "make an anatomical gift ... or refuse to make an anatomical gift." Unif. Anatomical Gift Act
§ 2, (a\(i-iii\ (1987). Additionally, this law provides that if a deceased individual did not express a desire to donate his
body, but has also nut requested that his body not be gifted, the spouse or another family member may make an
anatomical gift on his behalf. To clarify matters, this Act creates a priority list which designates the legal authority to
control a decedent's remains, in descending priority order. Id. at § 3, (a).
In New York, this Uniform Act, when adopted, replaced Public Health Law § 4201, which had previously addressed the
disposition of remains in the state. Stewart v. Schwartz Brothers-Jeffer Memorial Chapel, 159 Misc. 2d 884, 888 (N.Y.
Misc .. 1993). The precedent exists, in this state and all others, for individuals to retain the power to control their remains
for the purposes of anatomical gifts; reason dictates that this public policy approach furthers medical science at no cost to
the public. Many other jurisdictions, recognizing that this Act does not adequately address control over disposition in the
absence of anatomical gifting, enacted legislation providing individuals with broad control over their remains. See e.g. La
R.S. 8:655 (2001 t NRS § 451 :024 (2003\.

Proxy designation for the disposition of remains
One New York court extended the principles of this Act, explaining that since Public Health Law § 4201 had allowed
individuals to direct the disposition of their remains, "this court cannot believe that the legislature intended to abrogate
one's right to direct the disposition of their remains by repealing [§ 4201] and not expressly reenacting the above
language into its replacement, [the Uniform Anatomical Gift Act] under Article 43." lQ" Despite this court interpretation,
and the vast amount of legislation providing comprehensive rights to citizens of other states, the law as it stands in New
York only provides individuals with the ability to control their remains for the purposes of making an anatomical gift. A.
3129-C/S.7136-A addresses this need, already resolved in numerous other jurisdictions, by providing individuals with
greater control over their remains.
New York's stance is not in accordance with the majority of other states, which provide individuals with the ability to
designate a proxy to handle their remains. See e.g. Tex. Health & Safety Code § 711.002 (a\ (1992), Fla. Stat § 470.002
(2003). These states and others have created the legal mechanism, either through a specific form or through simple
written instructions, by which individuals can designate another who will manage the disposition of their remains. Unlike
New Yorkers, citizens of these states have the ability to donate their bodies to science, as well as the ability to rest
assured that the loved one of their choice will have control of their remains and carry out their wishes after they are
deceased.

Priority lists for individuals with no designee or proxy
Effective planning for the disposition of one's remains is further complicated because the law in New York as it stands
currently provides an inadequate default list which assigns the duty of burial to the spouse; unfortunately, if a legal spouse

is not available, the duty devolves to a member of the vague category described as 'next of kin'. See NY CLS Soc Serv §
101 (1) (1984), NY CLS Pub Health § 4210 (3) (1980).
New York's sister states have, for the most part, chosen not to utilize this unclear and ineffective approach. More than
half have codified, in an attempt to simplify the difficult period after a loved one's death, priority lists which establish
exactly who has the right to control the disposition of remains. See e.g. Code of Ala. § 34-13-11 (2002), Minn. Stat. §
149A.80 (1998). Rather than placing the right to burial with an unidentified group like next of kin, these states have
created lists, in descending priority order, of who should be in control of the deceased; North Carolina law, for example,
states that if no other arrangements have been made by the decedent the burial right goes first to the spouse, then to the
children, followed by the parents, then the siblings of the deceased. N.C. Gen. Stat. § 130A-420 (1997). Understanding
the need for clarity, these statutes remove the guesswork which inevitably arises under phrases like "next of kin."
This bill addresses the inherent ambiguity in New York's current law by creating a definitive priority list for individuals Who
have not designated a proxy. This list clearly and precisely establishes who has the legal right and responsibility to
control an individual's remains; the priority list is directly in line with parallel lists in other states, and represents a common
sense solution to the frequent problem of determining who should make these difficult decisions.

Protection for Domestic Partners
Finally, this legislation is significant and timely because it makes a domestic partner equivalent to a spouse for those
individuals who have not designated a proxy. Recognizing the increasing number of local and state jurisdictions that are
affording legal protections to couples in a domestic partnership, this bill recognizes that while the right to control a loved
one's remains is usually given to a legally-recognized spouse, these unmarried couples should not be denied this
important and overlooked right just because they are not married.
In New York State, numerous localities have established domestic partnership registries that provide numerous rights and
protections to unmarried couples. While the phrase "domestic partners" is often linked exclusively to gays and lesbians, in
New York City's registry, the largest in the state, the numbers indicate that an overwhelming 70% of the couples who had
signed up were in fact heterosexual couples.
Additionally, New York would not be pioneering the inclusion of domestic partnership language into disposition bills; the
District of Columbia and Vermont have already made explicit provisions for same-sex and opposite sex domestic partners,
as well as those in civil unions, in their respective laws. D.C. Code § 3-413 (a) (1) (2001), 18 V.SA § 5220 (1999).
One funeral director in Albany saw the need for new legislation, stating that there are "situations where ... maybe a long
time companion or close friend, [who was] more influence in that person's life than the blood relatives, and there's nothing
in place that would allow the deceased to choose that individual as a decision maker." Continuing this sentiment, in those
situations where the individual has not designated a domestic partner to handle their remains, the partner would
nonetheless obtain the legal right to do so, as with married couples.

Summary
Unmarried couples, gay couples, individuals with HIV/AIDS and other disease groups, as well as countless others across
the State are not being served by New York's lack of adequate disposition of remains laws. Addressing those with
minimal assets, for whom estate planning is not a priority, this legislation would provide a simple proxy form that would
allow them to designate a trusted loved one or friend to handle their remains. For individuals who choose to remain in
committed, unmarried relationships, as well as those who cannot legally marry, this bill would allow them to designate that
loved one to manage their remains; in cases where they do not designate their partner beforehand, their partner will be
legally entitled to do so in accordance with the priority list. Addressing this need, the court in Stewart argued for the rights
of a man to control the remains of his partner, due to "the close, spousal-like relationship that existed between the Plaintiff
and his 'significant other'." 159 Misc. 2d 884 at 888. Unfortunately, since the protections offered by this bill were not in
place, the court remarked on the danger that "[the deceased's] wishes will effectively be ignored merely because the
[partner] does not fit neatly into the legal definition of a spouse or next of kin." !s;L
Speaking from his experience in the field, one funeral director summarized the current need in the disposition laws in the
State by explaining that "what we hear from families is that if there was something that could be read during the funeral
arrangements, they would honor it if they knew it was their loved one's wishes." This legislation addresses the concerns
of these family members, by creating a legally binding document that allows anyone to designate a proxy, or to dictate
specific instructions regarding their remains. Additionally, domestic partners would assume their rightful place as being
equivalent to spouses for the purposes of disposition of their loved one's remains. This legislation, then, represents an
opportunity for all the citizens of New York to decide who should handle their affairs, as well as recognizing the growing
variety of family units which constitute the diverse cultural tapestry of this State.

APPOINTIVIE:NT OF AGENT

TO CONTROL DISPOSITION OF REMAINS
(This document shall constitute the "written instrument" as provided in
Section 4201 of the NYS Public Health Law.)
*To Be Completed by the Intended Funeral Recipient*

I,
(Print Your Name and Address)

being of sound mind, willfully and voluntarily make known my desire that, upon my
death, the disposition of my remains shall be controlled by:
(Print Name of Agent)

With respect to that subject only, I hereby appoint such person as my agent with
respect to the disposition of my remains.
A.

SPECIAL DIRECTIONS:

Set forth below are any special directions limiting the power granted to my agent, as
well as any instructions or wishes desired to be followed in the disposition of my
remams:

Indicate below if you have entered into a pre-funded, pre-need agreement subject to
Section 453 of the NYS General Business Law for funeral merchandise or services in
advance of need:
_ _ NO, I have not entered into a pre-funded, pre-need agreement subject
to Section 453 of the NYS General Business Law.
_ _ YES, I have entered into a pre-funded, pre-need agreement subject to
Section 453 of the NYS General Business Law.

(Name of Funeral Firm with which you have this Agreement.)
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B.

Name:

AGENT INFORMATION:

-----------------------------------------------

Address:
Telephone Number(s): _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
C.

SUCCESSORS:

If my agent dies, resigns, or is unable or unwilling to act, I hereby appoint the
following persons (each to act alone and successively, in the order named) to serve as
my agent to control the disposition of my remains as authorized by this document:
1.

First Successor:
Name: __________________________________________
Address: _______________________________________
Telephone Number(s): __________________

2.

Second Successor:
Name: __________________________________
Address:

-----------------------------------

Telephone Number(s): ___________
D.

DURATION:

This appointment becomes effective upon my death.
E.

PRlOR APPOTNTMENT REVOKED:

I hereby revoke any prior appointment of any person to control the disposition of my
remains.

SIGNED this _ _ _ day of _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
(Signature of Person Making the Appointment)
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,------------

F.

STATEMENT BY WITNESS (witness must be 18 or older):

I declare that the person who executed this document is personally known to me and
appears to be of sound mind and acting of his or her free will. HejShesigned (or
asked another to sign for him or her) this document in my presence.
Witness

1:

(Sign Legibly)

Address:

Telephone No.: ________________________

Witness

2:

-------------~~-------------------

(Sign Legibly)

Address:

Telephone No.: _________________________

G.

ACCEPTANCE AND ASSUMPTION BY AGENT:

1.

I have no reason to believe that there has been a revocation of this
appointment to control disposition of remains.

2..

I hereby accept this appointment.

SIGNED this _ _ _ day of _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
(Signature of Agent)
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Using Article 81 of the Mental Hygiene Law to Stop
Financial Abuse of the Elderly
By Ira Salzman
Article 81 of the New
York Mental Hygiene Law is
a powerful tool that can be
used to stop financial forms
of elder abuse. Typically the
need to use Article 81 for this
purpose occurs in one of two
contexts.
The more common
context is that a client comes
to an attorney, alleges that
financial abuse of a mentally
disabled person is taking place, and asks the attorney
to start a guardianship proceeding to obtain control
of finances, recover assets, void transactions, and/or
revoke documents. In appropriate cases courts have
been willing to do all of these things in conjunction
with an application to appoint an Article 81 guardian, In re Rita R., 26 A.D.3d 502 (2d Dep't 2006) (Court
voids powers of attorney, health care proxy, trust and
will); In re Shapiro, N.Y.L.J. 4/19/01 (S. Ct., Nassau)
(Transfer of $680,000 voided); In re Sierra, 15 Misc. 3d
1116A (S. Ct., Westchester 2007) (Marriage voided); see
Mental Hygiene Law § 81.29(d).
Sometimes a court will decline to assert jurisdiction to void a transaction as part of an application to
appoint a guardian. Sometimes improper transactions
are not discovered until after a guardian is appointed.
Sometimes an attorney will decide, for strategic
reasons, that the best thing to do is to obtain an appropriate temporary restraining order in the initial
guardianship proceeding and delay the actual application for the recovery of assets until after the Article
81 guardian is appointed. See III re Loretta 1,34 A.D.3d
480 (2d Dep't 2006). This might be a strategic choice
if there are reasons to expedite the appointment of an
Article 81 guardian or there is a desire to argue for the
applicability of the dead man's statute, CPLR 4519. In
any of these cases a proceeding to recover assets can
be brought under Mental Hygiene Law § 81.43. This
article will focus on issues that arise when an application is made to appoint a guardian under Article 81.

Drafting the Petition
A petition for the appointment of a guardian
which also requests that transactions between the
alleged incapacitated person (hereinafter" AlP") and
a third party be voided must be drafted with care. 111
re Lorettn 1,34 A.D.3d 480 (2d Dep't 2006) and In re /0-

c., 34 AD.3d 465 (2d Dep't 2006) are two related
cases involving allegations that a neighbor of two incapacitated sisters caused the sisters to deed their home
to her. Hearings were held and the trial court voided
the real estate transfer.

hanna

"Article 87 of the New York Mental
Hygiene Law is a powerful tool that can
be used to stop financial forms of elder
abuse. "
The Second Department reversed. It stated in In re

Loretta I:
The failure of the petitioners to properly name the nonparty-appellant and
to properly notice the object of the
proceedings as it pertains to the potential divestment of real and personal
property acquired by the nonpartyappellant from the-alleged incapacitated persons was fatal to that relief[;]
see Matter of Rose RB, 243 A.D.2d 999,
663 N. y.s.2d 415; cE. Matter of GershenojJ, 17 A.D.3d 243,793 N.Y.S.2d 397;
Matter offo/1J1son, 172 Misc. 2d 684, 658
N.y'S.2d 780). However, relief ancUlary to the appointment of guardians
for the alleged incapacitated persons
including, inter alia, temporary injunctive relief and vacatur of powers of
attorney were properly noticed and
did not impinge upon the nonpartyappellant's potential property rights,
and the nonparty-appellant did not
have to be named as a party to effectuate such relief (see CPLR 1001[b], 1004;
d. Riverside Capi/a! Advisors v. First Secured Capitnl Corp., 28 A.D.3d 457, 814
N .y.s.2d 646; Mucchi v. Haddad Corp,
101 A.D.2d 724,475 N.y'S.2d 35).
We note that the transactions in question were not made by persons who
were adjudicated incompetent and for
whom a guardian had been appointed
but, rather, by persons who are unable
to understand the nature and consequences of their actions, rendering the
transflctions voidable. (see Orlelere v.

Teachers' Retirement Bd. of City of N.)/,

set of tlle pleadings, notwithstanding the requiremeJ
of Mental Hygiene Law § 81.07 which mandate that
third parties are entitled to receive only a Notice of I
ceeding. Also note the Loretto 1 court held that, at lea
based on the facts of that case, the ClppropriClte thing
the trial court to do was to restrain further transfer c
the property in question and authorize the guardian
commence a separate action to recover it. It is not at
clear whether the court meant this as a general rule,
meant that this was the proper way to proceed in thi
case because the third party was not named as a par
to the proceeding and did not receive proper notice,
the relief requested. It should be noted in this contex
that this court cited witll approval the trial court dec
sion in JJ7 re Joh11son, supra. In that case a third party
proceeding to appoint a guardian was properly noti,
with regard to the relief requested and the court voi(
El marriElge.

25 N.Y.2d 196,250 N.E.2d 460, 303
N.Y.S.2d 362; Fi17ch v. Goldstein, 245

NY 300, 157 N.E. 146) Granting the
guardians authority to commence
a turnover proceeding against the
nonparty-appellant rather than deeming the transactions void, and enjoining any further transfer of the subject
real property pending the turnover
proceeding was and is a more appropriate course of action. Therefore,
we do not disturb that portion of the
resettled order and judgment authorizing the guardian to commence a
turnover proceeding.
(34 A.D.3d 482-483)
In Loretta I the court held that a court hearing
an applicahon for the appointment of an Article 8]
gllardian has the right to void a power of attorney
even if the a ttorney-in-fact was not named as a party.
However, with regard to actions that impinge on a
non-party's property rights, the court made two significant rulings.

Tools That Can Be Used to Stop Further
Financial Abuse While a Guardianship
Proceeding Is Pending

The first is that the petition must properly notice
the object of the proceeding as it pertains to the voiding of the transaction. In other words, it must specifici:llly request the voiding of the transaction as one of
the items of relief. This is not a problem if the petitioner is actually aware of all the transactions that have
occurred. However, the petitioner may not be aware of
the total assets, what assets are missing, or what documents were executed by the AlP at a time when the
AlP . . vas incapacitated. It would therefore seem that
the prudent thing for petitioner to do is to be as specific as possible in the initial petition and be prepared
to move to amend the petition should the petitioner
become aware of additional improper transactions
during the pendency of the proceeding. See CPLR 402;
]11 re Johnso71, 172 Mise. 2d 684 (S. Ct., Suffolk 1997); 111
re Sierra, 15 Misc. 3d 1116A (S. Ct., Westchester 2007).
The second holding of Loretta] is that, insofar as
the property rights of a third party are affected, the
third party has to be named as a party to the proceeding. Unfortmlately, it is not at all clear what this means
because the case law with regard to who is a party
to an application for the appointment of an Article
81 guardian is inconsistent and at times difficult to
understand. Compare In re Allen, 10 Misc. 3d l072A (S.
Ct., Tompkins 2005) and 111 re Astor, 13 Mise. 3d 862 (S.
Ct., New York 2006). See also In re Heckl, 44 A.D.3d 110
(4th Dep't 2007) (AIP is the "subject" of the proceeding
and not a "respondent" and therefore not a party). If
nothing else, it presumably means that, among other
things, the third party is entitled to receive a complete

. IH9
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There are a number of things that can be done tc
stop financial abuse simultaneously with the commencement of a guardianship proceeding. These
include: 1) sending an appropriately drafted letter tc
financial institutions ·advising them of their custome
incapElcity; 2) l1lElking a referral to Adult Protective ~
vices; and 3) making a criminal referral c'ombined w
a request for an order of protection.
When a guardianship petition is filed, Mental H
giene Law § 81.24 requires that a notice of the pende
cy of a guardianship proceeding be filed against all J
property owned by the AlP. This will make addition
transfers of title to the property subject to the outcor.
of the guardianship proceeding.
In the order to show cause commencing the
guardianship proceeding, the petitioner can ask for
preliminary relief to protect the AlP during the pendency of the proceeding. This preliminary relief can
include a temporary restraining order and a request
the Elppointment of a temporary guardian. The orde:
show cause can also ask the court to issue an order c
protection or, in the alternative, appoint the petition
as temporary guardian with authority to petition fOl
order of protection in the family court.

Drafting the T.R.O.-Making Sure the
Restraining Order Is Enforceable With the
Contempt Sanction
The ultimate goal in drafting a temporary restra
ing order is to make sure that it is enforceable with
the sanction of contempt. While it is certainly true tr
many people will not want to risk violating a restrai
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ing order regardless of how it is drafted, it is also true'
that a restrairung order that is not enforceable with the
sanction of contempt is ultimately worthless. The form
of contempt that the drafter of the petition is particularly concerned about is civil contempt. The reason for
this is that the penalty for civil contempt is the actual
damages incurred as a result of the violation of the order. These damages are payable to the damaged 'party.
See Judiciary Law § 753. In contrast, criminal contempt
is punishable by a maximum fine of $1,000 payable to
the court and a maximum of 30 days in jail. See Judiciary Law § 751.

sure that the language of a T.R.O. is unequivocal is not
a hypothetical problem.
In drafting a T.R.O:, in a financial abusecase, there
are normally two targets or groups of targets. One
group of targets is those individuals and/ or financial
institutions that are holding the assets of the AlP. Drafting a T.R.O. for this group of targets is easy because
there is a form for the appropriate language in the
statute itself. Mental Hygiene Law § 81.23(b)(3) states:
When the court is satisfied that the
interest of the incapacitated person
or person alleged to be incapacitated
would be appropriately served, the
court may provide in a temporary
restraining order that such temporary
restraining order shall have the effect
of:

In order for a court to find that civil contempt has
occurred, "it must be determined that a lawful order of
the court, dearly expressing an unequivocal mandate
was in effect. "I McCormick v. Axelrod, 59 N.Y.2d 574
(1983) at 583; see a/so McCain v. Dinkins, 84 N .Y.2d 216
(1994).
Making Sure That the Language in a T.R.O.
Constitutes a "Lawful" Order
Mental Hygiene Law § S1.23(b)(2) authorizes the
issuance of a T.R.O upon a showing that absent the
issuance of a T.RO., the property of the ALP "would
become dissipated to that person's detriment." The
major restriction in the Mental·Hygiene Law with
regard to the issuance of a T.R.O is that the court is not
permitted to issue an injunction against the ALP. The
statute goes on to list a series of actions which can be
Sec enjoined.
Given that a T.R.O must be legal in order to be
enforceable, one must ask whether the law requires
that a T.RO. use the exact language of the statute and
no other language. Research discloses no cases where
this issue has been litigated, but there are numerous
reported and unreported cases where restrairiing orders that do not track the language of the statute have
been deemed enforceable. See, e.g., In re Matthew L., 6
A.D.3d 712 (2d Dep't 2004) (T.RO. restraining execlltion of judgment); 111 re Kal7lillester, 17 Misc. 3d 1117 A
(S. Ct., New York 2007) (T.R.O. restraining a person
from obtaining financial benefit).
Making Sure That the Language in a T.R.c.
Expresses an Unequivocal Mandate

\
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As noted above, if a T.R.O. does not express em
unequivocal mandate, it will not be enforceable with
the contempt sanction. An example of this is found in
In I'e Rose B.B., 243 A.D.2d 999 (3d Oep't 1997), where
the court reversed a finding of contempt for failing to
"preserve the assets of an elderly woman" and "impeding the court." The appellate court held that this
language was not specific enough to support a contempt finding in that case. Clearly the need to make

(i) a restraiillng notice when served
in a manner and upon such persons as the court in its discretion
shall deem appropriate;
In addition, Mental Hygiene Law § 81.23(b)(4)
sta teB:

Where such a temporary restraining
order provides for a restraining notice
the person having custody or control
over the person or property of the
incapacitated person or the person
alleged to be incapacitated is forbidden to make or suffer any sale, assignment, transfer or interference with any
property of the incapacitated person or
the person alleged to be incapacitated
except pursuant to the order of the
court.
Thus, language enjoining a bank from releasing
assets of an AlP could be phrased as follows:
ORDERED that pursuant to Mental
Hygiene Law § BL23(b)(3) and Mental
Hygiene Law § 81.23(b)(4), this order
shall have the effect of a restraining notice and _ _ _ _ _ _ __
Bank is forbidden to make or suffer any sale, assignment, transfer or
interference with any property of
_ _ _ _ _ _ _ including but not
limited to Account No. _ _ except
pursuant to the order of the court.
Because Mental Hygiene Law § 81.23(b) applies to
a person having "custOdy or control of the person or
property" of the ALP, this language can also be used to
enjoin use of a power of attorney. Language such as the
language below can be used:

ORDERED, that pursuant to Mental
HygieJle Law § 81.23(b)(3) and Mental
Hygiene Law § 81.23(b)(4) this order
shall have the effect of a restraining
, individually
notice and
and in any fiduciary capacity including but not hmited to attorney in fact,
is forbidden to make or suffer any
sale, assignment, transfer or interference with any property of the incapacitated person except pursuant to
the order of the court.

gering the health, safety or welfare of
the incapacitnted person or the per~on
aJleged to be incapacitated.
Thus a temporary restraining order could state:

These decretal paragraphs can and perhaps
should be supplemented with additional language
tha t is as specific and clear as possible given the facts
of the case. For example, language could be added
specifically restraining the use of any power of attor. ney for any purpose. Jf there are specific assets that
an abuser is known to have improperly taken, specific
langllage should be added with regard to those assets.
The second target or group of targets of a temporary restraining order is the alleged abuser or abusers. The goal of a T.R.O. with regard to this group
of targets is to prevent continuing abuse during the
pendency of the proceeding. The technical problem.
that the drafter of this kind of T.R.O. needs to solve lS
that the statute prohibits the court from restraining the
actions of the AlP and the petitioner may not know
the location of all the AlP's assets. It may therefore be
impOSSible to restrain all of th~ holders of the assets
of the AlP. This means that it may be possible for the
abuser to continue the financial abuse during the
pendency of the proceeding unless a proper order restraining the abuser can be put in place. The goal of a
T.R.O. in this context is therefore to prevent the abuser
from continuing to receive financial benefits during
the pendency of the proceeding.
Again, the statute provides form language which
can be used to restrain an abuser. Mental Hygiene Law
§ S] .23(b )(1) sta tes in part:
The court may, at any time prior to or
after the appointment of a guardian
or'at the time of the appoinhnent of
a guardian with or without security,
enjoin any person, other than the incapacitated person or the person alleged
to be incapacitated from selling, assigning, or from disposing of property
or confessing judgment which may
become a lien on property or receiving or arranging for another person
to receive property from the incapacitated person or the person alleged to
be incapacitated or doing or suffering
to be done any act. or omission end an-

8

ORDERED, that _ _ _ _ _ _ __
is enjoined from selling, assigning or
disposing of property of the alleged
incapacitated person, or confessing
judgment which may become a lien on
SUcl1 property, or receiving or arranging for another person to receive property from the alleged incapacitated
person or doing or suffering to be done
Clny act or omission endangering the
heal th, safety or welfare of the alleged
incapacitated person until this proceeding is dismissed or until ten days
<Ifter the appointment of a guardian.
This language is certainly helpful but arguably
it does not provide complete protection against the
actions of an abuser. 111is becomes apparent if one compares this language with the language of Mental Hygiene LClw § S] .29(d). This statute sets forth the powers
of a gUC1l'diClnship court with regard to the voiding of
transactions entered into by an alleged incapacitated
person.1t authorizes a guardianship court to modify,
amend or revoke previously executed powers of attorney, health care proxies and any
contract, conveyance or disposition
during lifetime or to take effect upon
death, made by the incapacitated
person prior to the appointment of
the guardian if the court finds that
the previously executed appointment,
power, delegation, contract, conveyance or disposition during lifetime or
to take effect upon death was made
while the person was incapacitated or
if the court determines that there has
been a breach of fiduciary duty by the
previously appointed agent.
This language has been interpreted to authorize a
court to void a wiJl. In re Ritn R., supra. It has also been.
interpreted to authorize a court to void a contract of
marriage.l11re Sierra, supra.
H is at least arguable that, the model injunctive
language in § 81.23(b)(1)isnot coextensive with the
actual authority of the court under § 81.29(d). Phrased
another way, there are transfers that the court can void
under Mental Hygiene Law § B1.29(d) that would not
necessarily be enjoined if the only injunctive language
that was used was based on the rnodellanguage in §
81.23(b)(l). The kinds of transactions that are arguably
not covered by the model language in Mental Hygiene
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LClW § 81.23(b)(1) include, but are not limited to, the
following:

•

]. Entering into contracts, including but not limited to marriages;
2. Being named as the beneficiary of a future interest, such as being named the beneficiary of a life
insurance policy or payable on death account at
a finandal institution; and
3. Being named beneficiary of a will.
In 117 re Kn711inester, 17 Mise. 3d 111 7A, the court
held that being named the beneficiary of a life insurance policy wasa violation of a T.R.O. that enjoined
respondent from obtaining "financial benefit" from
the AlP. Temporary restraining order langllage that
incorporates the holding of Ka711inester and attempts to
track the language of Mental Hygiene Law § 81.29(d)
appears below.
ORDERED, that
is enjoined from entering into or arranging
for another to enter into any contracts
with the alleged incapacitated person
(including but not limited to contracts
of marriage), and accepting or arranging for another to accept any financial
benefit from the alleged incapacitated person until this proceeding is
dismissed or until ten days after the
appointment of a guardian herein, and
it is further
ORDERED, that
is enjoined from receiving or arranging to
receive, or arranging for someone else
to receive any conveyance or disposition from the alleged incapacitated
person (whether or not such disposition takes effect during the lifetime of
the alleged incapacitated person or
takes effect upon the death of the incapacitated person) until this proceeding
is dismissed or until ten days after the
appointment of a guardian herein.

'. j

Other T.R.O. Drafting Issues
Mental Hygiene Law § 81.23(b)(1) authorizes the
issuance of the T.R.O. "when an application under this
article seeks an injunction."ln the context of an application made for a T.R.O. made in conjunction with
the commencement of an Article 81 proceeding, it is
not clear what this requirement means, given that the
statute says a T.R.O. can extend until ten days after a
guardian is appointed. This language is probably more
relevant in the case where an application is made for
a temporary restraining order after a guardian has al-

ready been appointed, though it may be appropriate to
apply for a preliminary injunction when one is applying for a temporary restraining order in any case.
Mental Hygiene Law § 83 .23(b)(1) says an injunction can extend until ten days after the appointment of
a guardian. But this does not mean that there CalUlOt be
a further extension of the injunction after a hearing in
the application for the appointment of a guardian. .
Mental Hygiene Law § 81.23(b)(2) requires service
of process of a T.R.O. as follows:
Notice of the temporary restraining
order shall be given to any person restrained, to the incapacitated person or
the person alleged to be incapacitated,
and any person having custody or
control over the person or property of
the incapacitated person or the person
alleged to be incapacitated in such
manner as the court may prescribe.
Mental Hygiene Law § 81.23(b)(3) states a T.R.O.
that has the effect of a restraining notice shall be served
on such persons and in such manner as the court shall
direct.
Applicants for a T.R.O. should be aware of Court
Rule 202.7(f). This rule requires that an application for
a T.R.O. be accompanied by an affirmation demonstrating there will be significant prejudice if prior notice of
the application is given to the adverse party. Absent
such a shOWing, the affirmation must state that a goodfaitll effort has been made. to notify the adverse party
as to the time and place that the application for the
T.R.O. will be made.

Applying for the Appointment of a Temporary
Guardian
Mental Hygiene Law § 8] .23(a)(1) authorizes a
court to appoint a temporary guardian
upon showing of danger in the reaSOnably foreseeable future to the health
and well being of the alleged incapacitated person, or danger of waste,
misappropriation or loss of property of
the alleged incapacitated person.
The powers of the temporary guardian can be
broad or limited. Obviously it is always going to
be easier to obtain the appointment of a temporary
guardian wHh limited powers than it is to obtain appointment of a temporary guardian with broad general powers. Limited temporary guardianships might
include the power to:
1. Take control of a portion of the assets so that
emergency expenses can be paid;

2. Apply for health insurance; and/ or
3. Apply for an order of protection in family
court.
Courts are understandably reluctant to authorize
the appointment of a temporary guardian with broad
general powers because by doing so the court is es"
sentially deciding the whole case based on one side's
papers. If an application for the appointmer;t of a
temporary guardian with broad general powers is being made, there are at least five things that should be
proved to the court in a convincing way. These are:
1. The AlP is in fact incapacitated.
2. There is an emergency which requires the
appointment of a temporary guardian and a
T.R.O. will not provide adequate relief.
3. The powers requested constitute the least
restrictive alternative given the emergency.
For example, it may not be necessary to obtain
temporary guardianship over all the assets;
guardianship over a portion of the assets may
be sufficient.

Mental Hygiene Law § 81.23(b)(3) authorizes the
court to grant information subpoena power to the
attorney for the petitioner. This section of the law is
rarely utilized in proceedings for the appointment of
a guardian, perhaps because it grants discovery rights
that are not reciprocal.
The most common way that discovery is obtained
in an Article 81 proceeding is by the court evaluator.
Courts will often sign an order specifically authorizing the court evaluator to obtain i.nformation and
documents.
Attorneys, of course, have the same authority
as they would in any other proceeding to issue t~ial
subpoenas.

Trial Issues-Burden of Proof

4. The proposed temporary guardian will be fair
and neutral. Consider letting the court select
the temporary guardian or, in larger cases,
nominating a bank; and

Whenever the~e is a trial with regard to the valid-

ity of transactions with a mentally disabled person, th

5. The assets will be secure. The proposed guardian must be bon~able. Advise the court concerning the extent to which the proposed temporary guardian is bondable. In larger cases,
consider proposing a bank because no bond is
required of a bank. See Banking Law § 100-a(5).
If a bank is used, its fee arrangement needs to
be placed in the order.
To prove these things in a convincing way it is important to submit, to the extent possible, documentary
proof and multiple supporting affidavits (ideally from
disinterested parties).

Obtaining Information During the Pendency of
a Guardianship Proceeding
An Article 81 guardianship proceeding is a
special proceeding within the meaning of the CPLR.
This means that to the extent that Article 81 does not
contain a specific rule, a guardianship proceeding is
governed by Article 4 of the CPLR. Except as noted below, discovery in an Article 81 proceeding is therefore
governed by CPLR 408. This statute states that except
for a Notice to Admit, there is no discovery in a special
proceeding without the permission of the court. The
right to discovery is not freely granted in guardianship proceedings. See generally CPLR 408.
~

However, the Notice to Admit is an underutilized
device that is frequently useful in finan~ial abuse case;
because it can be used to obtain admission of photocopies of relevant documents. It is important to note
that the time limits for a Notice to Admit under Artid
4 of the CPLR are different than they are in a plenary
proceeding.

petitioner should always be aware of the possibility 01
shifting the burden of proof to the person who receiVE
the assets from the mentally disabled person. In Gordo
v. Bialystoker Center, 45 N.Y.2d 692 (1978), the court
said:
where a fiduciary relationship exists
between parties, transactions between
them are scrutinized with extreme vigilance, and clear evidence is required
that the transaction was understood
and that there was no fraud, mistake or
undue influence. Where those relations
exist there must be clear proof of the
integrity and fairness of the transaction
or any instrument thus obtained will
be set aside or held as invalid between
the parties. (45 N.Y.2d at 698)
Recent case law holds that the evidence of a fami!'
relationship does not create a presumption of undue'
influence. There must be a showing that there was mo
tive and opportunity to exercise undue influence and
that influence was in fact exercised. III rc Mildred M.J.,
43 AD.3d 1391 (4th Dep't 2007).

Interstate and Jurisdictional Issues
Sometimes one of the complications in a financial
abuse case is that the AlP has been removed from the
State of New York. It is therefore important to know tc

_____ ". _________._."_t£"~-"-.--. .----".----.-..--......--____ ._. _ ..__ _
J
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what extent a New York order will be honored outside
the, State of New York.

Conclusion

New York's 'adult 'guardianship statute can be a
powerful tool in the fight against financial abuse of the
mentally disabled. However, because financial abusers may claim property rights in the assets they have
received from mentally disabled people, they have
significant procedural rights. It is important to understand the procedural rights of financial abusers so that
lawsuits against them do not fail on technical grounds,
If a temporary restraining order is requested, it is critical that the language submitted to the court constihlte
a lawful order that is clear and unequivocal. Requests
for the appointment of a temporary guardian should
include documents and supporting affidavits that
show persuasively that the appointment of a temporary guardian is the least restrictive alternative. Petitioners for the revocation of asset transfers should be
aware of the possibility of shifting the burden of proof
where the financial abuser had a fiduciary relationship
with the mentally disabled person.

Under the United States Constitution, guardianship orders are not entitled to full faith and credit.
Hoyt v. Sprague, 103 U.S. 613 (1880); Stock v. Mann, 255
N.Y. 100 (1930); In re Serrano 277 A.D.2d (1st Dep't
2000); Appler v. Riverview Obstetrics & Gyn.ecology P.C, 9
AD.3d 577 (3d Dep't 2004).
However, New York takes an expansive view of
its own jurisdiction. Mental Hygiene Law § 81.04(a)(2)
states that a guardianship court can exercise jurisdiction over a "nonresident of the state present in the
state." In 1111'e Mary S., 234 A.D.2d 300 (2d Dep't 2000),
the court interpreted this to mean that the AlP has
"personal connections and property" in the State. In
that case the court asserted jurisdiction even though
the AlP was residing in the State of Maryland at the
time the proceeding was commenced. Whether Maryland would honor the New York order would presumably be determined under the law of Maryland. It
would appear that if the situation were reversed and
a Maryland court issuea a guardianship order with
regard to a person who was physically present in New
York, the New York courts would make an independent determination with regard to what was in the best
interest of the AlP. See Appler v. Riverview Obstetrics &
GynecologtJ P.C, supra; Application of Witten,S Misc. 2d
162 (5, Ct., New York 1974)..
,ecti

.

,

-
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" '.'. , "

Endnote
The Court must also determine that its order was disobeyed,
that the party to be held in contempt had actual knowledge
of the COUTt's order (though it is not necessary to demonstrate
that the order had actually been served on the party to the
litigation) and that there was prejudice to the rights of a party
to the litigation. To support a finding of criminal contempt
there must also be a showing of willfulness, 59 N.Y.2d at 583.
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TO:

Local District Commissioners, Medicaid Directors

FROM:

Judith Arnold, Director
Division of Eligibility and Marketplace Integration

SUBJECT:

2016 Medicaid Only Income and Resource Levels and Spousal
Impoverishment Standards

ATTACHMENT:

New York State Income and Resource Standards Chart

EFFECTIVE DATE:

January 1, 2016

CONTACT PERSON:

Local District Support Unit
Upstate (518) 474-8887

NYC(212) 417-4500

The purpose of this General Information System (GIS) message is to advise local departments of
social services of the income levels and figures used in determining Medicaid eligibility, effective
January 1, 2016.
. . .
.
.
With consumer prices down over the past year, Social Security and Supplemental Security Income
(SSI) benefits will not increase in 2016. Therefore, the Medically Needy income and resource levels
will not increase effective January 1, 2016, and will remain the same as in 2015. As a result, the
Mass Rebudgeting (MRS) that is normally perfOrmed in November for January 1, 2016 budget
changes did not o c c u r . ·
.
There will also be no increase in the spousal impoverishment standards for 2016. For 2016, Federal
Poverty Levels will not be estimated and will be updated when the actual amounts are published in
the Federal Register. Further information will be forthcoming.
Effective January 1,2016, Medicaid eligibility must be .determined using the following figures;
1.Medically Needy Income and Resource Levels .

HOUSEHOLD SIZE
ONE

TWO
THREE
FOUR
FIVE
SIX···
SEVEN
EIGHT
NINE
TEN
EACH ADD'L PERSON

... MEDICALLY NEEDY
INCOME LEVEL
ANNUAL
MONTHLY
9,900 .
825
1,209
14'500
16,675
1,390
. 1,571
18,850
21,025
1,753
23;200
1,934
25,375
2,115
·27,550
2,296
29,725
2,478
31,900
2,659
2,175

182

4

RESOURCES
14,850
21,750
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2.
3.
4.
5.
6.
7.

8.

9.
10.
11.
12.
13.
14.
15.
16.

The Supplemental Security Income federal benefit rate (FBR) for an individual living alone
remains $733/single and $1,1 OO/coup/e.
The allocqtion amount remains $384, the difference between the Medicaid level for a household
of two and one.
The 24ge factors remain .968 and .160.
The SSI resource levels remain $2,000 for individuals and $3,000 for couples.
The statesupplement remains $87 for an individual and $104 for a couple living alone.
The MecliCqre Part A Hospital Insurance Base Premium is $226/month for people having 30-39
work quarters and $411/month for people who are not otherwise eligible for premium-free
hospital insurance and have less than 30 quarters.
The standard Medicare Part B monthly premium for individuals who are held harmless will remain
$104.90 in 2016. The 2016 standard Medicare Part 8 fOi beneficiaries with income less than or
equal to $85,000 is $121.80, income greater than $85,000 ahd less than or equal to $107,000 is
$170.50, income greater than $107,000aod less than or equal to $160,000 is $243.60, greater
than $160,000 and less than or equal to $214,000 is $316.70, c:lnd greater than $214,000 is
$389.80. • • .
. ...
... .
..
TheM aximum federal Community Spouse Resource Allowance remains $119,220.
The Minimum State Community Spouse Resource Allowance remains $74,820.
The. community spouse Minimum Monthly Maintenance Needs Allowance (MMMNA) remains
$2,980.50.
..
.
Maximum Family Member Allowance remains $664 until the FPLs for 2016 are published in the
.
Feeleral Register.
Personal Needs Allowance for certain waiver participants subject to spousal Impoverishment
budgeting remains $384.
Family Member Allowance formula number remains $1 ,992 until the FPLs for 2016 are published
in the Federal Register ..
Substaritia/Gainful Activity (SGA): Non-Blind $1,130/month, Blind $1,820/month, Trial Work
Pefiqd.(1WP) $8i0/month.
SSI7reiated studE}nt earned income disregard limit of $1,780/monthly up to a maximum of

$7, 180/annually.
The home equity .limit for Medicaid coverage of nursing facility services and community-based
long-term care is $828,000.
. .
.
18. The speciaIincomE}standard.for housing.E:lxpenses is available to. individuals who.are dischElrged
from nursing facility and enroll in the Managed Long Term Care program (MLTC) orremain
enrolled in MLTC (See 12 OHIP/ADM-5 for further information) and for recipients discharged
from an adult home to the community andenrolLin the MLTC program (See GIS 14 MAl17) ..
The special. income standard amount varies by region. For 2016, the amounts for the seven
State regions are: Northeastern-$445, Central-$384, Rochester-$400, Western-$341, Northern
Metropolitan-$837, Long Island-$1 ,060, and New York City-$1 ,094.
17.

a

Please direct any questions to the Local District Support Unit at 518-474-8887 Upstate and 212-4174500 for NYC.

5

.2,175

182

4,160

347

462

6,240

520

7,696

642

8,320'

3,263

694

ff~~~t4f~~liil!\'l~~I§~i;:~fNr~tN§g,Mt;j~ti!'l!ll~~OO~Il~!1i§!,N§1~§~RE:,N~g~f~[~~~~$:~l~tl\lttii
.' REGION.

<

AMO(II':Il <REGION"
,$3134.. ;. NOrtheastern' .

Family

$'1,992 (150% of FPL for 2) is
used in the FMA formula. The
maximum allowance is $664.

Rochester

'. Westem

$400 ..:: LongIslaild

$341

NewYorkCity

.<.~ AMOUNT' REGION

" :$445.;:. NorthemMetropolitan

AMOUN'r
.$837

$1,060 :

$1,094

*In determining the commlmityresourceaffowance on and .after January 1; 2016, the cornm unity spouse is permitted to retain resources io·an amount eqwilto the greater of the f6l1oWing$74,820
or the amount of the spousal share up to $119,220;. The spousal share is the amount equalio orie-half of the total value of the countable resources of the couple as ofthe.beginning of the most
recent continuous period of institutionalization of the institutionalized spouse on or after September 30, 1989.
Revised December 21, 2015
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100%FPL

COVERAGE

100%FPL
185%FPL

'LI'-" ... LI'I"".r::U

-......J

DISABlED&WORKING

ISPEC1IFJE'D lOW INCOME MEDICARE

BENEFICIARIES (SlIMBS)

200%FPL

OVER 100% BUT AT OR
BELOW 120% FPL
BETWEEN 120% BUT
LESS THAN 135%FPL •..•
250%

will pay Medicare Part A premium.

1----+-----4,'j U

the AIR is determined eligible, Medicaid will
Medicare Part B premium.

AIR is determined eligible, Medicaid will
Medicare Part 8 premium.
retirement accounts are
as resources. effective 10[01/11.

Revised October 23, 2015
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determined eligible for Medicaid for any time during -her pregnancy
eligible for Medicaid coverage until the last day of the month in which
60th day from the date the pregnancy ends occurs, regardless of any - in income or household size composition. It the income is above 223%
theNR must spemddown to the Medicaid income level. The baby will
J:'m,nt.'Arf eligibility for one year.

ITAm::!lIn'"

WOMEN

,,,,-,u.. IJ,,_a;;;n

UNDER ONE

CD

AJR may apply for APTC or if chooses to
Medicaid Level.
the AJR can apply for APTC or if chooses to
C"'"'nri,rf""'tn to Medicaid level.
can apply for APTC. 19 and 20 year
if
mall apply for APTC or if chooses to spenddown. must
level.

Y PLANNING PROGRAM

canhotspenddown , but can apply for APTC. 19 and 20 year olds if
over 138% may apply for APTC or if chooses to spenddown, must
ISDenridown to the Medicaid level.
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TO:

Local District Commissioners, Medicaid Directors

FROM:

Judith Arnold, Director
Division of Eligibility and Marketplace Integration

SUBJECT:

Policy Change for Determining the Appropriate Medicaid Regional Rate for Calculating a
Transfer Penalty Period and the Regional Rates for 2016

EFFECTIVE DATE:

January 1, 2016

CONTACT PERSON: Local District Support Unit
Upstate (518) 474~8887 New York City (212) 417-4500

The purpose of this General 'nformation System (GIS) message is to inform local departments of sooial
servioes ofa change in policy concerning the appropriate regional rate to use when calculating a transfer
of assets penalty period. This. Glsalsoprovides the year 201.6 Medicaid regional nursing home rates.
In accordanqe with 96. ADM-8, "OBRA'93 Provisions on Transfers and Tru:3ts,".and .060MM/ADM-5,
"Deficit ReductionAct of 2005- Long Term Care MedicctidEligibility .Ghanges,"anlnstitutionalized
individual who has made anuncompensa(ed transferof assets during the 16ok:back period is subjecttoa
period of ineligibility for Medicaid coverage of nursing home care. The peilod of ineligibility, or penalty
period, is the number ·of months equal to the uncompensated value of the transferred assets divided by
the Medicaid regiorial rateesJablished for the region in which the nursing facility is located. The rates are
based on average private pay nursing home costs in each of the seven regions in the state and are
subject to changeannualfy:·
......
.
For purposes of calculating a transfer penalty period, districts. must use the regional rate in effect on the
date the institutionalized individual applies JorMedicaid(application date), ,or requests an increase in
coverage for Medicaid payment of nursing home care. This includes applications and requests for an
increas~ in coverage where an applicant/reoipient (NR) is requesting Medicaid coverage of nursing
facility services in the three months prior to either the application date or the date of request for increased
coverage ..
Example: An NR who has made a prohibited transfer of assets applies for Medicaid in February 2016,
requesting coverage retroactively to November 2015. Since the individual applied for Medicaid. in
February 2016, the regional ratefor 2016 is used.
.. .
Previously, it had been the Department's policy to apply the regional rate in effect on the requested
starting date of coverage, rather than the regional rate in effeot on the date of application. Effective
immediately, districts must use the regional rate In effect as of the date of application or the date of
request for an increase in coverage for Medicaid payment of nursing home care.
The chart below provides the 2016 regional rates.
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Central
Broome
Cayuga
Chenango
Cortland
Herkimer

Jefferson
Lewis
Madison
Oneida
Onondaga

Northeastern
Albany
Clinton
Columbia
Delaware
Essex
Franklin

Fult()n
Greene
Hamilton
Montgomery
Otsego
Rensselaer

Western
Allegany
Cattaraugus
Chautauqua
Erie
Genesee

Northern Metropolitan

$9,252
Oswego
st. Lawrence
Tioga
Tompkins

Dutchess
Orange
Putnam
Rockland
Sullivan

New York City

$9,806
Saratoga
Schenectady
Schoharie
Warren
Washington

$11,768

Ulster
Westchester

Bronx
Kings (Brooklyn)
New York (Manhattan)

$12,029

Queens
Richmond (Staten Island)

Long Island

$12,633

Nassau
Suffolk

Rochester

$9,630
Niagara
Orleans
Wyoming

Chemung
Livingston
MOlU"oe
Ontario
Schuyler
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$11,145
Seneca
Steuben
Wayne
Yates
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ClVISCollfi.rms That Spousal Impoverishment Figures Will Remain
the Same for 2016
The Centers for Medicare and Medicaid Services (CMS) has rumounced that the spousal impoverislunent and home equity limit figures will not change
from 2015 levels next year. This is because there was no increase in the Consumer Price Index for urban Wage Earners and Clerical Workers
(CPI-W). . ..
...
.. .
.
..
. .
....
This means that the 2016 community spouse resource allowance (CSRA) will continue to be a maximum of $119,220 and a minimum of $23,844. The
maximum lllonthly maintenance needs allowance will remain $2,980,50 a month and the income cap stays at $2,199. Medicaid's home equity limits
also remain unchanged at a minimum of $552,000 and a maximum of $828,000.
. ..
For eMS's page on all the SSI and spousal impoverishment standards for 2016, click here. For an infonnational bulletin that was attached to the
figures, click here.

©20IS ElderLawNet, Inc.
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DEPARTMENT OF HEALTH AND HUMAN SERVICES
Centers for Medicare & Medicaid Services
7500 Security Boulevard, Mail Stop S2-26-12
Baltimore, MD 21244-1850

CMCS Informational Bulletin
DATE:

Novembel: 20,2015

FROM:

Vikki Wachino, Director
Center for Medicaid and.CHIP Services

SUB.TECT:

2016 SSI and Spousal Imp()verishment Standards

Certain Medicaid income and resource standards are adjusted beginning each January in
acconlancew:ith changes in theSupplemental Security Income (SSI) federal benefit rate (FBR)
and the Consumer Price Index .(CPl). Many states offer, for example,c<l;teg()rical eligibility to
in9iviquals Who are not receiving SSI.but who meetthefinancialeligilJi1ityn~quire111ents of the
prognlln,a~ authorized by 19Q2(a)(1O)(A){ii)(I) of the Social Security Act ("theAct"). Similarly,
m()~t stat~shave fldopted the "special income level" institutionaIeli~ibi1ity cat~gory authorized
unqer Section 1902(a)(1 O)(A)(ii)(V) of the Act, the maxilnu11J. inc9me staJ1cl.wd f()r whlchis
300% of the SSI FBR. -Adqitiollally,. cenain(;)ligibility stan,d<ltds relating to.c()verage of longtennseivicesMd supports, inCluding the home eqriitylimitationin Section 1917(f) bfthe Act
ang elements of the spotlsal irnpovenshment· statute· in Section 1924,
increased each year
based O:n lncreases inthe CPI for All Urban Consumers (CPI-V).

are

Inc1udecI with this informational bulletin is the;) 2016 SSI and Spousal Impoverishment Standards
cb,artthiltdisplays the new standards. Most. ofthese standardsrelUalll the same compared to the
2q15stalld<trds,becaus~ there were no increasesi:n the CPI forUrqan Wage Earners and Clerical
Work:ers(CPI-W) (which is tlle index for t4e SSI FBR), or the ConsumerPrice Index for All
Urbl:1nGonsumers(CPI~"U) (which,as noted above, is the index for the howe equity limitand
certaill spousal impoyerislllnent standards).
..
....
.
Thesestandarqs are also available on Medicaid.gov at http://medicaid.govlMedicaid~CHIP
Ptogram..lnfoimation/By~TopicslEligibility/Sp()1.lsal-Jmpoverishment~Page:hti1ll. Please update
your stancIards in accordan()e with this information for the provisions that become effective on
Janparyl,2016. .
...
.
If you have any questions or need additional information, please contact Gene Coffey at
410-786-2234 or Gene.Coffey@cms.hhs.gov.

18

2016
.SSI;a;Am;;S:;p<i:,.~~·Cl'I'dl1l"p>Q;xre·l\iis·hlrtJ~~ltlt;:~Sta"lcJard·s .

SSI Federal Benefit
.. .BenefifRiitE)'(FI3R)

SSfResburce
... standard

Income Cap ..
··Lirriif(300%} .

733.00
1,100.00

2,000:00
3,000.00

2,199:00
N/A

Individual
Couple

Substantial Gainful Activity (SGA) Limit:

.'

.'

.,'.',,'

.,,'.:

','

:":,

.:

.

(EffeCtive 7-1-15)

1,99125
2,490;00
2,29125

Maximum.MonthlyMaintenanceNeedsAlioWance:

2,980.50

Minimum ·l\IIonthIYMaintenahceNeedsAllowarice(MIVIIVINA):·

Community Spouse Monthly HousingAlI6wance:
(Effeclive7-1-15)

597.38
747.00
687.38

Community Spouse Resources:
. Minimum Resource Standard:
'. Maximum Resource Standard

23,844.00
119,220.00

Home Equity Limits:
Minimum:
Maximum:

753.00
1,120.00

0%
98.6%

1988:

-'.:",'

1,551.00
2,285.00

1,130.00 (Blind SGA: 1,820.00)

CPt Increase for 2016:
CPllhcrease~SinceSeptember

.Earried Income
.·.Uneariled Incoine
. BteakEvc;m Point· . Bteak Everi Point

552,000.00
828,000.00

An States (EXceptAlaska and Hawaii)
Alaska
.Hawaii

All States (Except Alaska and Hawaii)
Alaska
.
Hawaii
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Long-Term Care News
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Return to the Association's Homepagl2.
See all News Stories

IRSlncniases 2016 JaxDeductionLimitsfor Long Term Care Insurance
o.ctober21, 20.15. Los Angeles, CA:-:-, The.American Association for Long Termc::are Insura.nce, a national trade group,
anllounced approval of increased tax deductions for long term care insurance policies purchased in 20.16.
. . .
"This is Qutl)tapdlng news for millions of Americans who own or are consideriQg long-term care insurance," explains Jesse ~Ior
executive director of the J\merican Associatiqn for Long Term Care Insurance .Th!:'l increas~amounts to. about 2.5 percent
c~rnpared to the prior year.
....
. . . . '. '. '.

"Taxadva~tagedlongtermcareinsurance remains. one of the few remaining significant tax-savings benefits especially mean in
for smallbusin~ss owners," Siome explains. "While deductions may not apply for individuals who are still working, they oftenc
be taken during retirem~nt when incol11estops and medical expenses often occur." . '
'.
The2o.15 and 20.16 deductible limits under Section 21,3(d)(1o.) for eligible long-term care premiums includable in the term 'med
care' areas follows:
Attained Age Before Close .of Taxable Year

20.15

20.16

400rless . ".
.
.
M~r~ than' 40. but not more than 50.
M6r~ than 50. but not more than 60.
MOre than 6o..but notm~rethan 70.
More than 70.

$380.
$710.
$1,430.
$3,80.0
$4,750.

$390.
$730.
$1,460.

$3,90.0
$4870..

SPufce:IRSRl3venu!:'l Procedure 20.14-61 (2015.limits) .and 20.15-53.(20.16 limits) .....
In addition, accprding to Siome, the per~diem limitation underSection 770213( d)( 4) for periodic payments received .under a qual
c~l1traptfor 20.15 increases to $340(the2o.14 limit was $330.).
. .
,'.
.
.
The America(1 AsSOCiation for Long Term Care Insurance is the national association serving insurance and financial profession
financing solutions .. To learn more about long term care insurance tax deductions click the link.
Share and Enjoy:

Tags: IRS limits, long-term care insurance, seniors, tax, tax deduction
This entry was posted ~n Wednesday, October 21st. 2015: Trackback from your ownsite.

LEARN MORE ABOUT LONG·TERM CARE INSURANCE PROTECTION. Get a free, no obligationquote for Long-Term Can
Association for Long-Term Care Insurance. Click here now!
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Message from the Editors

T

he 20th Annual
Mayoral Conferenoe .
for Alzheimer's
Disease for professionals
and care givers will be
held on Tuesday, November 23rd at the Jacob K.
Javits Convention Center, 685 West 34th St. in
Manhattan from 7:30
Lamson
M. Petroff
am to 3:30 pm. Celebrating twenty years of progress in long-term care, the
Conference will focus on new research findings, treatment options and trends in care giving. There will be simultaneous
translation of all general sessions and workshops in Russian,
Chinese and Spanish. It will be an extraordinary event and we
look forward to seeing many of our readers there. For information about registering to attend the Conference, vLsit
www.nyc.gov/aging or contact Dianne Nelson, 212-442-6349.
For information about participating as an exhibitor or sponsor, visit
http://www.anyf.org/ or call Jaime Horowitz at 212-442-1280. 0

c.c.

Free Seminars Now Offered.
by Lamson & Petroff
Lamson & Petroff is now offering a one-hour seminar,
MEDICAID 2004!, for professionals only, to be presented
on-site at social service agencies, nursing homes, adult-daycare centers, home-health-care offices and hospitals. There
is no charge for this session. Issues to be covered include
new pooled-income trusts, transfers of assets, look-back and
penalty periods, the primary residence exemption and liens
and supplemental-needs trusts for the disabled.
To schedule a seminar at your office or to reserve a
place for the same program at the offices of Lamson &
Petroff, 270 Madison Avenue (between 39th & 40th
Streets), please call (212) 447-8690. 0

NYS Approves Assisted Living Reform,
Rej ects Changes in Medicaid Rules
At the conclusion of the budget session in August, New York
legislators voted to regulate assisted-living facilities. New York joins
thirty-two other states in certifying, inspecting and penalizing facilities
where seniors can live in their own independent spaces and still access
centralized, personal care and medical and recreational services.
The legislature refused to pass rules to impose a penalty
period for Medicaid home care; to extend the look-back period for Medicaid nursing home and home care services; and
to eliminate spousal refusal. If passed, these rules would have
greatly accelerated the impoverishment of disabled and
elderly individuals in need of long-term care.
(continued on page 4)
LAMSON & PETROFF· GUARDIANSHIPS· MPnWA rn/""T

LalTISOn & Petroff
Attorneys-at-Law
270 Madison Avenue
New York, NY 10016-0601
Tel. (212) 447-8690

No Excess Income Spend-Down for
Medicaid Home Care
As a result of a NYS fair-hearing decision, persons of any age
receiving community Medicaid services, including home care, adultday care and prescription drugs are now able to use virtually all of
their income to pay for their living expenses by participating in a
pooled-income trust. It is not necessary for individuals to contribute
their "excesss" income to Medicaid. The program works as follows:
• Suppose Mr. Smith has a monthly income of $1,679 in Social
Security and pension income and is utilizing Medicaid home care. Under present Medicaid guidelines he is only allowed to keep $679 of
that income.
• Currently his monthly surplus is $1,000 ($1,679 - $679 =
$1,000). He is sending a check each month for that amount to his
health-care provider as a contribution toward the cost of his care.
• After Mr. Smith joins the pooled-income trust his $1 ,000 check
will be sent to the trust office instead of the health-care provider, It will
be used to help pay his bills rather than to offset the cost of his care.
He will keep $679 as he does now to pay expenses. Mr. Smith's
additional expenses (for rent, food, utilities, clothing, etc.) will be
paid by the trust according to instructions from Mr. Smith or his
representative, and his Medicaid services will remain in effect.
Established' by a non-profit organization, the pooled-income
trust receives the beneficiary's monthly income and redistributes it
on his behalf as directed by the beneficiary or his representative.
All individuals who are disabled as defined under the Social
Security law are eligible to join the trust. (Persons of any age who
are eligible for Medicaid home-care or adult-day-care services are
presumed disabled and therefore qualified to join the trust.)
In order for a person to participate in the trust, a joinder agreement between the beneficiary and the trust must be completed under
which the individual enrolls in and establishes an account under the
community trust. The agreement must be signed by the trustee and
the disabled individual (who must have capacity), or by a parent, grandparent, guardian or a person acting under a durable power of attorney,
or it must be approved by the court. To initiate the process of conserving the "excess," the individual beneficiary should deposit into his
separate trust account the equivalent of two months' excess income
(one month as deposit and the other as working capital). There is a
nominal service fee charged by the trust and determined on a sliding
scale, ranging from approximately $35 to $160 per month.
Upon the death of the beneficiary, the funds in the account
remain with the trust to benefit other disabled individuals. However, these funds, if any, are likely to be negligible given the
individual's need to utilize the funds each month.
Non-profit organizations sponsoring pooled-income community trusts include NYSARC, Delmar, NY; AHRC (Association to
Help Retarded Children), Manhattan; and the Lifetime Care Foundation for the Jewish Disabled (OHEL), Brooklyn.
All pooled~income trust cases must be reviewed by attorneys at the
Human Resources Administration, the agency that manages Medicaid, before a final determination of eligibility is made. Before proceeding,
individuals and their families are Strongly encouraged to consult with
an attorney who has knowledge of and experience in planning for longterm-care needs with pooled-income trusts. 0

Planning & Paying for Long Term
Care With Medicaid
Most of our clients are facing a crisis. They are disabled
persons of varying ages or the frail elderly who need long-term
health care. They require home-care services (averaging more
than $100 per day for round-the-clock care), adult-day-care
services (averaging $150 per day) or nursing-home services
(averaging $250 per day).
It is the rare client who has sufficient means to pay for longterm care without depleting his lifetime savings. Some clients
have long-term-care insurance that will cover some or all of the
costs. The overwhelming majority of our clients, however, do
not qualify for long-term-care insurance and could not afford
the premiums even if they did qualify. These clients are realistically concerned that in paying for long-term care they will
become destitute and unable to provide for themselves, their
spouses or their famil·ies.
If individuals are unable to pay privately and do not have
long-term-care insurance, their options are limited to two insurance programs - Medicare and Medicaid. Medicare is an
acute-care health-insurance program providing hospital and
medical services to eligible elderly and disabled beneficiaries. It
offers very limited long-term coverage and only when skillednursing care or rehabilitation is needed. The majority of our
clients require custodial, but not acute care. They need assistance wi th the basic activities of daily living - feeding, dressing,
toileting, walking, bathing, etc. Many are suffering from
Alzheimer's disease, Parkinson's disease, arthritis or multiple sclerosis. Others are frail. Medicare does not provide for their
custodial needs.
New York, unlike most states, has a Medicaid program that
comprehensively addresses the critical need for custodial care.
It provides twenty-four-hour home care, nursing-home care,
adult-day-care programs, prescription-drug coverage, and other
services, substantially without charge, to eligible elderly and disabled persons. Originally intended to serve only persons of very
limited means, Medicaid has evolved into the long-term healthcare provider for the middle class as well.
Although they have to be virtually impoverished to be
eligible, middle-class applicants in need of Medicaid's longterm-care services do not have to spend~down all of their
sayings. There al'e specific provisions under federal and New
York State law that permit Medicaid applicants to qualify
for Medicaid while preserving their sayings and their homes,
and now even their incomes. These provisions and the necessary strategies are discussed immediately below.

Eligibility for

Non~Institutional

Medicaid

To be eligible for Medicaid while living in the community, as
opposed to living in a nursing home, a Medicaid applicant in 2004
must not have more than $3,950 in resources and
either a $1,500 burial account or an irrevocable, prepaid, funeral
contract of any amount. In New York City, Medicaid permits the
funding of the burial account and the purchase of a funeral contract.
An applicant may not have more than $679 per month in income. If the individual's monthly income exceeds $679, he is
required to contribute the excess income, less the cost of healthinsurance premiums and out-of-pocket medical charges, to the
cost of care. However, if the individual participates in a pooledincome trust, all income will be exempt. Please see page 1,
No Excess-Income Spend-Down for Medicaid Home Care.
LAM,c;nN
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There is no penalty period for transferring resources of
any amount to receive Medicaid home care, adult-day care
or pr~scription-drug coverage. Applicants with resources
above $3,950 may become eligible for those Medicaid services on the first day of the month following the transfer of
their excess resources to a trust or to an individual.

Eligibility for Institu.tional (Nursing Home) Care
To be eligible for Medicaid in a nursing home, the same
resource limits as above apply. All of the individual's income,
however, except health-insurance premiums and a $50 permonth personal-needs allowance, must be paid to Medicaid to
help cover the cost of care. If the applicant is married, the resource and income rules are enhanced to protect the spouse at
home. In 2004, the "community spouse" is permitted to retain a
maximum of $92,760 in resources. Not included in that figure is
the value of the couple's residence. The community spouse is also
permitted a monthly income of $2,319. If that spouse's monthly
income is less than $2,319, he may draw upon the income of the
nursing-home spouse to reach that limit, or retain more incomegenerating assets.

Transferring Assets and Medicaid Nursing-Home
Eligibility
Generally, when unmarried applicants for Medicaid transfer
resources to trusts or to individuals, they incur penalty periods
during which they are ineligible for Medicaid nursing-home services. There is an exception for applicants who are disabled and
under sixty-five years of age. They may transfer their resources,
including inheritances and personal-injury settlements, to
supplemental-needs trusts without a penalty period.
Married individuals also may transfer resources to spouses
without a penalty period being imposed. Once impoverished,
they become eligible for, and will receive, Medicaid. The assets
owned by 'the community spouse, however, may later be subject
to recovery by Medicaid. If assets are transferred to persons other
than a spouse or certain specified individuals, a penalty period
is incurred during which the applicant is not eligible for Medicaid nursing-home services.
It is never too late to transfer assets. An individual who
has resources in excess of the Medicaid limits and faces imme~
diate placement in a nursing home or is already a resident there
may protect approximately 50% or more of his reSOUl'ces and
still qualify for Medicaid.

Determining the Penalty Period
AIter a Medicaid application for nursing-home care is filed,
Medicaid reviews all the financial records of the applicant (and,
if married, the spouse) for the previous three or five years, the
look-back periods for transfers to persons or trusts. If assets were
transferred during the look-back period, a penalty will be imposed during which time Medicaid will not pay for the
applicanfscare in a nursing home. All transfers are added together and the total is then divided by the average monthly cost
of the nursing home (currently $8,695 in New York City). The
result is the number of months the applicant is ineligible for
Medicaid in the nursing home.
For example, if Ms. Smith, a New York City resident, transfers $86,695 to a trust or to a non-exempt individual, she incurs a
penalty period of ten months during which time Medicaid will
not cover her nursing·-home costs: $86, 695 + $8,695 = 10 months.
(continued on page 4)

EPIC $600 Credit Card

If a former spouse dies, the surviving divorced spouse may receive benefits as a widow/widower if the marriage lasted ten or more
years. B'enefits paid to a surviving divorced spouse who is sixty or
older (age 50 if disabled) will not affect the benefit rates for other
survivors receiving benefits. 0

EPIC, New York State's Elderly Pharmaceutical Insurance
Coverage program, is endorsing First Health's Medicare-approved
drug card for low-income enrollees. An individual may be eligible
for the First Health card ifhe (1) is enrolled in EPIC, (2) is SINGLE
with an annual income up to $12,569 or MARRIED with an annual income up to $16,862, (3) is receiving Medicare Part A and/
or Part B, (4) does not have prescription drug coverag~ through
Medicaid, TRICARE (the Federal Employees Health Benefits Plan)
or a union or retirement plan and (5) is not in one of the
Medicare+Choice plans such as GHI (Group Health Incorporated),
Health Net of New York or HIP of Greater New York.
The First Healthcard includes an annual $600 Medicare
credit that can be applied directly to the cost of prescription
drugs in 2004 and 2005. In many cases, the card provides 'for
lower co-payments, for example, $3 instead of $20 for prescriptions. When the $600 credit is used up, the individual will still
have EPIC coverage. EPIC enrollment fees will be waived.
For applications and more information, telephone (800)
332-3742; write EPIC, P.O. Box 15022, Albany, NY 122125022 or visit EPIC's website, www.health.state.ny.us.

Supplemental Needs Trusts Defined
Supplemental-needs trusts have become widely used planning tools for persons with disabilities. Such trusts, also referred
to as special-needs trusts, are intended to enhance the lives of
disabled individuals without jeopardizing their eligibility for
Medicaid and Supplemental Security Income (SSI).
Supplemental-needs trusts pay for the personal needs of
beneficiaries, including luxuries and necessities. The trust assets
may include cash, stocks and bonds, and a home, a condominium
or cooperative residence. The following examples illustrate situations in which a supplemental-needs trust may be used:
• A supplemental-needs trust may be established for the
benefit of a disabled person using that person's own funds without incurring a penalty period for Medicaid and SSI eligibility. Note that upon the death of the disabled beneficiary, the
State has a right to recover against the remaining funds in the
trust for whatever Medicaid charges were incurred by the individual. The law provides, however, that there are no limits on
the amount of trust income or principal that may be spent on
behalf of the disabled person during his lifetime.
• A parent, family member or friend may establish a
supplemental-needs trust for a disabled person without risking
that person's eligibility for public benefits. In such a case, Medicaid has no right to recover against assets remaining in the trust
upon the death of the beneficiary. Such assets may be distributed according to instructions included in the trust agreement
by the individual who funded the trust.
• A disabled person of any age may transfer his assets to a
supplemental-needs trust for another disabled person under the
age of sixty-five without disqualifYing himself for Medicaid home
care or nursing-home care. 0

Prescription Drug Prices Compared
A new website to help New York consumers compare the prices
of prescription drugs in pharmacies statewide is now available at
www.nyagrx.org. The site, which uses information that New York
law requires pharmacies to report, lists drug prices from 170 pharmacies, including major chains in twenty-five counties. NYS
Attorney General Ellot Spitzer, whose office launched the site, has
said that the information will be updated at least once per month.
A telephone hotline also will be provided and it is expected that the
site will be expanded to include all or most of the State's counties
and pharmacies.

Sodal Security and 1\1edicare Eligibility
Under Social Security law an individual reaches his "fullretirement age" at the age at which he may receive an unreduced retirement benefit. Full-retirement age has been sixty-five for many years.
Beginning with people born in 1938 or later, however, that age will
gradually increase until it reaches sixty-seven for people born after 1959.
The 1983 Social Security amendments included a provision
for raising the retirement age beginning with persons born in 1938.
Congress cited improvements in the health of older people and
increases in average life expectancy as primary reasons for increasing the normal retirement age.
Medicare eligibility, however, remains at age sixty-five, even
though full retirement age benefits may not start until sixty-seven.
An individual in need of primary health insurance at sixty-five will
not automatically be enrolled in Medicare because he is not yet
receiving Social Security benefits. It is necessary for him to enroll in
Medicare during his initial enrollment period, which is the three
months before, the month of and the three months after his sixtyfifth birthday.

Focus on Care
Lamson & Petroff is working with Schwartzapfel Novick, a law
firm concentrating on protecting the rights of the elderly and disabled from neglect and abuses such as bedsores (pressure sores); injuries from falls; dehydration/malnutrition; broken bones; medication errors; and unsanitary, unhygienic conditions. Lamson & Petroff
has always sought to improve quality of care and eliminate neglect
and abuse in every kind of elder-care setting from nursing homes to
assisted-living facilities to home care, and the Schwarrzapfel firm has
more successful elder-care case resolutions than any other firm in
New York State. For assistance in instances of neglect or abuse, please
telephone Carple Lamson or Martin Petroff at (212) 447-8690. 0

Social Security and Divorce
To qualifY for a divorced spouse's benefits, an individual must be
unmarried and at least age sixty-two at the time the application is filed.
The individual must have been married to the former spouse for at
least ten years. It does not matter that he has remarried or been divorced. The former spouse must also be at least sixty-two and either
eligible for or receiving Social Security retirement or disability benefits.
LAMSON & PETROFF.
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NYS Approves Assisted Living Refonn,
Rej ects Changes in Medicaid Rules

Planning & Paying for Long Term Care
(continued from page 2)

(continued from page 1)
The assisted-living legislation establishes more stringent requirements for assisted-living facilities that aim to provide care
for seniors with more serious illnesses, such as Alzheimer's disease. It requires the NYS Department of Health to inspect
assisted-living facilities every eighteen months and more frequently if problems are found. It also requires facilities to give
residents fortycfive days' notice before increasing fees. For a more
complete summary of the new law, please visit the website of the
Long Term Care Community Coalition, www.ltccc.org.
Note that with the assistance of a qualified elder-law attorney it is possible to supplement services in assisted-living facilities
with Medicaid home-care services. 0

Lamson & Petroff Radio Broadcasts
Martin Petroff is a guest on Health Talk, the telephone call-in
program on WMCA Radio (570 on the AM dial) at 9 am on
the second Saturday of each month. Upcoming broadcasts are
on November 13th, December 11th and January 8th. 0
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a About the Editors: Lamson & Petroff, attorneys at law, provides
!,~ a broad range of legal services concentrating on the rights of the

I

elderly and disabled, including Medicaid home care and nursing-

~ home care, planning with pooled-income and supplemental-needs
~

trusts, estate planning, wills, health-care proxies, powers ofattorneys

I and guardianships. CAROLE C. LAMSON is a member of the

Transferring the Home: A Vital Issue
An individual's home - a house, a cooperative or condominium apartment - is an "exempt" resource for purposes of
determining initial Medicaid eligibility. Ultimately, however,
Medicaid may place a lien on the sale proceeds of the home and
take back from the sale the amount it spent on behalf of the
Medicaid recipient. For this reason, the home must be considered an asset and appropriate steps must be taken to properly
transfer it.
Transfers to a spouse and certain specified individuals will
not trigger a penalty period for purposes of Medicaid nursinghome eligibility but transfers to any other person will.
The transfer of a home must be undertaken with caution, and
no transfers should be made without advice from an elderlaw attorney.
Generally, it is inappropriate to simply transfer ownership of
a home directly to another person when planning for long-term
care. Such a transfer may incur a substantial period ofineligibility
and may trigger a costly capital-gains tax. The more attractive alternative is to transfer the home to a trust with the provision that
the occupant or occupants have the right to continue to live there
for the remainder of his or their lives. This provision will eliminate the tax liability and diminish the penalty period for nursinghome eligibility. The trust agreement will include instructions
about how the home will pass to heirs after the death of the occupant or occupants. No probate with costly attorney fees will be
necessary. 0

g National Academy of Elder Law Attorneys and the National

I Association ofEstate Planners. MARTIN PETROFF, formerly staff
~ attorney for health affairs at the New York City Department for
i the Aging, is a member of the Executive Committee of the New

HIPAA and the Health Care Proxy

~

I York State Bar Association Elder Law Section. 0
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The Elder Law Exchange is published to provide an informative
summary of current legal issues affecting older and disabled New Yorkers. Those persons concerned about legal issues discussed in this
publication are advised. to secure legal counsel from an elder-law
attorney. Copyright © 2004 Lamson & Petroff. All rights reserved. 0
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HIPAA, the Health Insurance Portability and Accountability Act, passed by Congress contains various provisions to protect
the privacy rights of patients. None of those provisions changes
the way in which an individual grants another person the power
to make health··care decisions under a health-care proxy. The intent of the federal law is to complement, not interfere with or
change, current practice regarding the health-care proxy. Significantly, HIPAA does not require any new language to be added
to a health-care proxy. 0

Pooled Income-Only Trusts

-

Pooled Income Trust Assets:
Covering Daily Expenses

hile it is bue that you can divest yourself of all assets and be eligible
the following month for Medicaid Home Care benefits (see ~e~caid
Home Care Benefits section of this Guidebook), until recently, MedicaId
recipients were required to contribute th~ir "surplu~" ~~ome t.o Medicai~
before they would receive benefits. Specifically, an rndiVldualls only. entitled
to keep a maximum income allowance each month a~d.any ~onthly rncome
over this amount must be "spent down" before MedICaId will pay for the
individual's care. As a result of a recent New York State fair hearing decision,
however, qualified elderly and disabled individuals in need of home car~ or
community services can now use all of their excess income to pay for theIr
living expenses by participating in a Pooled Income-Only Trust.

W

Y

ou've established a pooled income trust and your excess monthly
income (for Medicaid purposes) is being deposited to your trust account.
So what can you, the beneficiary, use that money for?
Each non-profit organization managing pooled income busts has its own
rules, but generally speaking, the follOwing items are approved expenditures
from an individual's pooled income trust account:
•
•
•

Groceries, toiletries and clothing purchased for the beneficiary
Electronics and furniture purchased for the beneficiary
Day trips, including the beneficiary's ticket/price of admission,
meals and souvenirs
+ Restaurant charges (the beneficiary's meal only)
+ Rent/Mortgage payments (but rent cannot be paid to a faInily member)
• Utility bills and real estate taxes on a home owned by the beneficiary
+ Additional companion/aide that is not covered by Medicaid and is
employed by a reputable agency
• Telephone bill or beauty parlor charges incurred in a health care facility
+ Pre-need, Irrevocable Funeral Plans
• Legal fees

Pooled Income-Only Trusts are a type of Supplemental Needs Trust that are
established and managed by not-for-profit, charitable organizations. Elderly
and disabled participants contribute their excess income to the Pooled
Income-Only Trust to be managed along with other participant' ~ ~ds; ~e
money in the participant's trust account can be used for th~ ~~tiapant ~ living expenses, including mortgage payments, rent, food, utili~es, recreational
activities, clothing, etc. Like all Supplemental Needs Trusts, disbursements
from the bust are not issued directly to the individual but rather to the
provider of the item or service (landlord, mortgagor~ r~t~ers, vend~r~, etc.).
Upon the death of the participant, any balance rem~g rn the ~ar~apant' s
account will be distributed to the not-for-profit, chantable orgaruzation that
was managing the Pooled Income-Only Trust to further its charitable purposes.

The follOwing items cannot be paid from an individual's pooled income trust
account

+

All individuals who qualify as disabled pursuant to Social Security Law are
eligible to establish a Pooled Income-Only Trust. Pooled Inco~e-Only.Trusts
now are a viable option to allow a qualified individual to retaIn all of his or
her income while remaining eligible for Medicaid community benefits. Elder
Law a.ttorneys are available to counsel and assist you with regard to your eligibility, the completion and execution of the required enrollment form~,
funding the bust, and compliance with Medicaid rules to properly avail the
elderly/disabled beneficiary of the bust's benefits.

•
•
•

+
•

+

Tobacco, alcohol or firearms
Purchases not for the sole benefit of the beneficiary
Gifts for others

~ills/Invoices/Receipts not in the beneficiary's naIne
Medical Bills/Co-Pays/Prescriptions
NurSing home bills (spend down/surplus)
Rent/Mortgage after the beneficiary has been in a nursing
home for 3 months

All eligible disbursements must be submitted with a disbursement form and
a copy of the bill, invoice or receipt. Some clients prefer to charge all such
expenses to a. credit card and simply submit the credit card bill for payment.
Note that these lists are for general information purposes only and are not
exhaustive. Other expenses may be approved on a case-by-case basis.
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Medicaid
Income Spend Down Rules
for Home Care

2015
Pooled Income Trusts
By Janna P. Visconti, Esq.
The problem: Medicaid rules for home care severely limit the amount of income an applicant may
retain each month, If a Medicaid applicant receives home care assistance from Medicaid in 2015
he is expected to meet his monthly living expenses with only $845. A married couple on Medicaid
may have $1229 a month. Medicaid expects any income in excess of $845 to be spent by the
applicant on his own health care costs before Medicaid will pay for any costs. Most Long Island
residents find it impossible to pay their ordinary monthly living expenses on $845 a month.
Example #1 - Single Applicant: Mr. Smith lives in his own home in Smithtown. He is a widower
in the middle stages of Alzheimer's and needs significant help to continue living in his home. Mr.
Smith's monthly income from Social Security and pension is $2000, and he struggles to make ends
meet each month. Under 2015 Medicaid excess income rules, he is only allowed $845, and he will
be expected to pay $1155 each month toward the cost of his health care. ($2000 - 845 = $1155)
This amount is called the "spend-down" or the "overage." He can pay it directly to the health care
provider, pay it to Medicaid, or bring paid receipts to the Department of Social Services each month.
The reality is that the $845 that Medicaid allows him to keep each month is not enough to pay for
utilities, food and real estate taxes. Without help, Mr. Smith either will not get the healthcare he
needs, or he will be forced out of his home and into a nursing home.
Example #2 - Married Applicant - Spousal Budgeting: Mr. & Mrs. Jones are a married couple,
living Smithtown. Mr. Jones had a stroke and needs homecare. His income from Social Security and
pension is $2000, and Mrs. Jones' income is $800. Mrs. Jones does not need any homecare. Under
Medicaid spousal budgeting rules, Mr. Jones can keep an allowable amount of $384, and give the
rest of his income to his wife. [$2000 - 384 $1616] Mrs. Jones' $800 income plus the $1616 that
her husband gives her brings her income to $2416. Since she is below the allowable $2980.50 for

=

spouses, Mr. Jones can receive homecare Medicaid at this income level. In order to use Spousal
Budgeting, the healthy spouse cannot have income greater than $2980.50 and the spouse applying
for Medicaid homecare can take a personal deduction of only $384.
Example #3 - Married Applicant - No Spousal Budgeting: Mr. & Mrs. Williams are a married
couple living in Smithtown. Mr. Williams has Parkinsons, and needs homecare. His income from
Social Security and pension is $2000, and Mrs. Jones' income is $1800. Mr. Williams cannot give
his wife all of his excess income. Since her income is already $1800, he can only give her $1180.50
[$2980.50 - $1800 = $1180.50]. If he subtracts $1180.50 and $383 from his income [$2000 $1180.50 - $383 $435.50], he has an overage of $435.50 per month. He can use it for his monthly
expenses by depositing it to a Pooled Income Trust; otherwise he must use it to pay for his own
healthcare costs or pay it to Medicaid each month.

=

Only individuals who are disabled as defined in Social Security Law Section
1614(a)(3)[42USC 1382c(a)(3)] are eligible to use a pooled income trust. As such, the Medicaid and
his or her physician must complete forms establishing the applicant's disability.

How We Can Help You - Pooled trust: elder law attorney may suggest that the Medicaid recipient
participate in a type of trust called a Pooled Income Trust, which is usually run by a charitable
organization. It is called a "Pooled" trust because many people contribute their monthly spend-down
income to the trust, but each person's account is kept separate. It is called an "Income" trust
because, unlike more well-known trusts that protect assets such as houses and investments, this
trust protects income. A pooled income trust can only be used for home care patients; it is not
permitted for individuals residing in a nursing home.
This is how the Pooled Income Trust works: Instead of giving the spend-down amount to
Medicaid each month, the applicant can send it to the pooled trust along with his monthly bills, and
the trust administrators will use this money to pay for the Medicaid applicant's, non-healthcare
ordinary expenses. These can include rent, utilities, real estate taxes, pre-needs funeral
arrangements, home maintenance fees, telephone charges, automobile expenses and credit card
charges. Appropriate documentation must be submitted for each disbursement request. For many
people, a pooled trust can make it economically possible to continue to live in their own home while
receiving Medicaid home care benefits.

NOTE: This brochure provides general information for educational purposes, and does not constitute legal
advice. Legal advice must be tailored to the specific circumstances of each case. The law changes very rapidly
and, accordingly, we do not guarantee that any information contained herein is accurate and up to date.
Additionally, the law differs from jurisdiction to jurisdiction, and is subject to interpretation of courts and
administrative agencies located in each county. You should contact us for any updates in the law or changes
to your plan. This brochure is not intended to create a lawyer-client relationship between Janna P. Visconti or
Grabie & Grabie, LLP, and the reader. If you should have any questions regarding pooled trusts, please do
not hesitate to call Janna P. Visconti at Grabie & Grabie, LLP. 631-360-5600.
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NYSARC, INC. COMMIJNITY TRUST II
(A Trust/or Persons with Disabilities)

INFORMATION
&
PROCEDURES
NYSARC, Inc. Trust Services
P.O. Box 1531
Latham, NY 12110
518-439-8323
800-735-8924
www.nysarctrustservices.org

This document is distributed with the understanding that NYSARC, INC. is not rendering
legal, accounting or other professional advice or opinions on specific facts or matters,
and, accordingly, assumes no liability whatsoever in connection with its use. Persons
with disabilities and their families are strongly encouraged to consult with an attorney
who has the knowledge and expertise in the estate planning process as it pertains to the
special needs ofpersons with disabilities.
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NYSARC. Inc. Community Trust II
Information and Procedures

The Trust:

The NYSARC, Inc. Community Trust II is a pooled trust established pursuant to Federal and State Jaw
that permits a disabled person to shelter his/her own resources in order to remain eligible for
governmental benefits that are subject to means testing. The Master Trust document governs the entire
pool of sub-trust accounts and is already in place, Disbursements are made at the sole discretion of the
Trustees and must be for the sole benefit of the disabled Beneficiary.

The Trust is administered by NYSARC, Inc, hereinafter referred to as NYSARC. The Trustees:
NYSARC, Inc, and JP Morgan Bank Co-Trustees of the NYSARC, Inc, Community Trust IT.

Contact Information:

NYSARC, Inc, Trust Services
P,O, Box 1531
Latham New York 12110
E-mail Correspondence to: trustdept@nysarc,org
Phone: (518) 439-8323 or (800) 735-8924
Fax: (518) 439-2670
www,nysarctrLlstservices.org

Eligibility:

Individuals who are disabled as defined in Social Security Law Section 1614(a)(3)[42USC 1382c(a)(3)]
are eligible to establish a NYSARC, Inc. Community Trust II sub-trust account. There are no restrictions
with respect to an individual's disability, ethnicity, religious beliefs or geographic location. The ability to
shelter monthly income for Medicaid eligibility is determined on a state by state basis,
Suitability:

The Beneficiary and his/her representatives are solely responsible for determining whether the Trust
meets the needs of the individual. Prospective beneficiaries should consult with their attorneys, case
managers, and/or other advisors before seeking participation in the Trust. Fees are charged each month,
which means that there may be more efficient ways to spend small amounts in the interest of the disabled
person. Funds deposited become the property of the Trust. All disbursement requests are approved or
denied at the sole discretion of the Trustees. The Trustees do not know the individual circumstances of
any individual and cannot determine if the Trust represents the optimal solution for a particular person.
The Trust may not be appropriate for everyone.

CT II Revised 05-31-13
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NYSARC, Inc. Community Trust II
Information and Procedures
Establishing an Account:
A completed Joinder Agreement (signed and notarized), together with documentation currently required,
and "guaranteed" funds made payable to NYSARC Inc. Community Trust,jbo Beneficiary's name, must
be sent to:

NYSARC, Inc. Trust Services
P.O. Box 1531
Latham, New York 12110
The Joinder Agreement and other documentation are occasionally updated. Please refer to our website or
contact our office to make sure you have the most recent documents and requirements.
The f\.mds to establish the account must be "guaranteed" (cashier's check, money order or certified check
drawn on Beneficiary's bank account).
Items currently required when submitting an application:
•
•
•
•
•
•

Submission Checklist
Copy of Social Security Card
Copy of Social Security Award letter indicating benefit type and claim number
Copy of POA or Guardianship, if Joinder Agreement signed by agent or guardian
Copy of any funeral information already in place, i.e. irrevocable pre-need contract, burial plot
deed, etc.
If account is established pursuant to a Court Order, a copy of the Court Order is required

Please allow up to 30 days for the processing of the application. NYSARC, Inc. Trust Services will
contact the Beneficiary and/or his/her representative regarding any questions or concerns with the
submitted information/funds, or if the incorrect Joinder Agreement has been submitted. To ensure the
timely review of your application, please submit all required documentation as listed above and on the
Submission Checldist. Missing or incomplete information may delay account approval.
Each individual must establish his/her own sub-trust account; therefore, we cannot accept a joint trust
application.
Once accepted, a start-up binder contammg an acceptance letter, a copy of the executed Joinder
Agreement, as well as other information regarding administration of the sub-trust account, will be mailed
to the Beneficiary or the contact person listed in the Joinder Agreement.

It is the responsibility of tlte account Beneficiary or representative to submit trust documents to
Medicaid and/or other government agencies for approval.

CT II Revised 05-31-13
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NYSARC, Inc. Community Trust II
Information and Procedures
Acceptable Joinder Agreement Signatures:

The Joinder Agreement may only be signed by one of the following: The disabled Beneficiary (must
have capacity), a parent, grandparent, or Guardian. A Power of Attorney (POA) may also sign, provided
the appropriate language is contained in the POA document. Applications signed by a POA or Guardian
must be reviewed by our legal department and require additional review time.
The following must be submitted ifnot being signed by the account Beneficiary:
~

•

Signed by the Guardian
Joinder Agreement.

Proof of Guardianship is required and must be submitted with the

•

Signed by Power of Attorney ~ Power of Attorney must specifically grant the powers to
establish and fund a trust. A copy of the Power of Attorney must be submitted with the Joinder
Agreement. Please note government benefit agencies may require additional information
regarding a Joinder signed by a Power of Attorney.

•

Account established by Court Order ~ Contact the NYSARC, Inc. Trust Services Office for
instructions regarding the completion of the Joinder Agreement.

Minimum Amount to Establish an Account:

The minimum amount to establish a Community Trust II account is $300.00. The funds to establish the
account are non-refundable after acceptance and must be "guaranteed" (cashier's check, money order, or
certified check drawn on the Beneficiary's bank account). Subsequent deposits may begin after approval.
Minimum Balance Requirement:

A minimum balance, equal to one month's deposit (as indicated in the Joinder Agreement), is required to
remain in the accoLmt at all times. Therefore, beneficiaries must have deposited a minimum of two
month's deposits before distributions can be made. In addition, the amount available for use each month
will be the current month's deposit received less the monthly administration fee.
Note: The one-time enrollment fee of $200.00 is deducted from the initial deposit. In addition, the first
month's administrative fee will be charged in the month the account is established. Please keep this in
mind when calculating whether you have achieved your required minimum balance.
Subsequent Deposits:

Deposits subsequent to approval of the Trust must be sent to our lockbox with a deposit slip. Deposit
slips are provided with the start-up binder. Due to the nature of the pooled trust, neither cash deposits,
ACH, nor wire transfers can be accepted. Should you require additional deposit slips, please contact
our Customer Service Department and they will be sent to you.
Please do not include correspondence with deposits. Deposits are received at a bank lockbox;
therefore, correspondence will not be received by NYSARC, Inc. Trust Services.
Future deposits sent directly to the NYSARC, Inc. Trust Services Office may be returned to you.
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NYSARC, Inc. Community Trust II
Information and Procedures
Subsequent Deposits (continued):

Please send subsequent deposits payable to:

NYSARC, Inc. Community Tmst II
General Post Office
P.O. Box 27900
New York, NY 10087-7900
Please include a deposit slip and also indicate the Beneficiary's name and account number on the memo
portion a/the check. Your deposit processing will be delayed without proper documentation.
Please note any checks returned for insufficient funds will result in an additional fee, refer to the current
fee schedule.

Spend-down/Surplus IncomelNAMI:
Medicaid determines an individual's spend-down/surplus income/NAMI amount. Please contact your
local Medicaid Office to obtain this information. NYSARC, Inc. Trust Services cannot advise individuals
in regards to their spend-down/surplus income/NAMI or determine their necessary monthly deposit.

Verification of Deposits:
NYSARC, Inc. Trust Services will provide a verification of deposit upon request. Please provide us with
the name and fax number and/or mailing address of the recipient should you like to use this service.

Monthly Statements:
AccOlmt statements are prepared monthly and mailed to the individual(s) designated on the Joinder
Agreement. Statements are mailed approximately three weeks after the end of the previous month. Our
statements include a summary page and detailed monthly activity for your convenience.

Detailed Accountings:
Accountings required for benefit recertification and
Please allow up to 30 days for processing.

qy Court Order are prepared upon specific request.

Reporting to Government Agencies:
It is the responsibility of the disabled Beneficiary or his/her representative to report Trust activity to
applicable government agencies. If necessary, NYSARC, Inc. Trust Services may provide, upon request,
documentation to the Beneficiary, or directly to the government agency for assistance with reporting
requirements.

CT II Revised 05-31-13
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NYSARC, Inc. Community Trust II
Information and Procedures
Reporting Taxable Income:

NYSARC, Inc. Community Trust II files Federal forms 1041 and New York State IT-20S for tax
purposes. Any Beneficiary with distributed taxable income will be issued a form K-l that must be
reported on their personal income tax return.
Taxable income earned but not distributed via disbursements during the year will be calculated at the
Trust tax rate and reported on the Trust's tax return. Any tax incurred within the Trust is allocated to the
appropriate beneficiaries and will be deducted from their sub-trust account.
Required Assistance with Trust Transactions:

NYSARC, Inc. Trust Services may require an intermediary if, in the sole opmlOn of the NYSARC
administrator, the Beneficiary or named contact is unable to appropriately handle or lacks the ability to
understand Trust matters or subm it a proper request.
Should the disabled Beneficiary require assistance in communicating with NYSARC, Inc. Trust Services
and/or government agencies, the Beneficiary, parent, or Guardian must arrange for appropriate service
coordination for this assistance/service. NYSARC acts as fiduciary only and does not provide liaison
services or social work services. However, if necessary NYSARC may assign a liaison; the fees
associated with this service will be deducted from the sub-trust account.
Monthly Administrative Fees:

Administrative fees are charged monthly according to the current fee schedule. Fees are based on the
monthly deposit amount and are subject to change.
A one-time enrollment fee in the amount of $200.00 will be charged to establish a Community Trust 11
account. This fee will be deducted from the initial deposit. In addition, the first month's administrative
fee will be charged in the month the account is established.
Trust expenses and fees are deducted before requested disbursements; therefore, please remember to
consider this when submitting disbursement requests. Lack of funds will delay the processing of
disbursement requests until funds are received.
Calculating Available Balance:

A pooled supplemental needs trust is very complicated in nature. Since funds are pooled in one account,
bank balances are only provided to NYSARC when monthly statements are generated by the bank
Therefore, we suggest that you keep a record of your deposits and disbursement requests submitted. We
have provided a balance register in the start up binder for your convenience. Please do not submit
disbursement requests in excess of your monthly deposit less administrative fees.
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NYSARC, Inc. Community Trust II
Information and Procedures
Calculating Available Balance Cont.:
The formula below will assist you when calculating the amount available for disbursement between
statements:
Account balance from last account statement
(+) Deposits made since last statement *Deposit must have been received byNYSARC lockbox*
(-) Disbursements submitted since last statement (include automatic rent payment, ifapplicable)
(-) Monthly Administrative fee
= Total balance in account
(-) One month deposit (minimum balance requirement)
= Balance available for disbursements
Further explanation regarding available balance is available through our Customer Service Department.
Changes to Joinder Agreement Information after Acceptance:
Persons authorized to discuss Trust matters and/or submit disbursement requests on behalf of the
Beneficiary are designated in the Joinder Agreement. Only written changes from an authorized
intermediary will be accepted.
To ensure we have the most current information in our files, please submit any changes in writing to
NYSARC, Inc. Trust Services. Please be specific with updated information regarding individuals
authorized to make disbursement requests and who shall receive statements. This information must be
submitted by the Beneficiary or other authorized individual. This would include changes pertaining to the
Beneficiary and authorized contacts including but not limited to:
./
./
./
./
./
./

Telephone numbers
Address changes
Service providers
Change in monthly spend-down/surplus
Living situation
Changes to Guardianship or Power of Attorney

Contacting our Customer Service Department:
For confidentiality reasons, only authorized individuals may contact NYSARC, Inc. Trust Services on
behalf of a Beneficiary. When contacting our Customer Service Department you must provide the last
four (4) digits of the Beneficiary's Social Security number as well as the six (6) digit account number.
Items our Customer Service Department can assist the Beneficiary and/or representative with:
./
./
./
./
./
./
./

Verify if a deposit has been received
Confirm receipt of disbursement request
Status of a submitted disbursement request
Request available balance from processing department
Mail disbursement request forms and automatic payment application
Mail deposit slips
Request verification of deposits to be sent to local DSS office
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NYSARC, Inc. Community Trust II
Information and Procedures
ALL DISBURSEMENTS ARE MADE AT THE SOLE DISCRETION OF THE TRUSTEES.
ALL DISBURSEMENTS MUST BE FOR THE SOLE BENEFIT OF THE BENEFICIARY.
Requests For Disbursement:
Requests for disbursement must be submitted in writing (on a disbursement request form) and inc! ude
appropriate substantiation (receipt, price quote, invoice, etc.). The request must be signed by the
Beneficiary or other authorized individual. The authorization is initially given in the Joinder Agreement.
The request and appropriate documentation may be faxed, e-mail ed, or mailed to NYSARC, Inc. Trust
Services. All disbursement requests are approved or denied at the sole discretion of the Trustees. Please
allow up to fourteen (14) days for processing of approved requests. Lack of documentation or availability
of funds will result in delayed processing time of disbursement requests. Please plan accordingly;
NYSARC, Inc. Trust Services is not responsible for late charges which may be incurred.
NYSARC, Inc. Community Trust n undergoes an annual audit by an independent CPA firm to ensure
accuracy and is subject to review by regulatory agencies. Therefore, complete and accurate
documentation is required in order to consider any disbursement request.

Considerations for Requests:
•

All disbursements are made at the sole discretion of the Trustees.

•

All requests must be for the sole benefit of the account Beneficiary.

•

Expense must have been incurred within 90 days of submission.

•

Required documentation has been provided.

•

Invoice is in the name of Beneficiary.

•

Reimbursements to a third party require proof of payment. Contact our office prior to making
purchases and/or obtaining services to ensure they are eligible for reimbursement.

•

Credit card invoices limited to current charges only (complete detailed statement plus ALL
itemized receipts must be submitted).

•

Property expenses require that the Beneficiary have some percentage of ownership or have
retained a life estate for consideration. Expenses may be pro-rated based on percentage of
ownership. Submission of a deed or life estate, as applicable, is required.

•

Disbursement requests relating to a family or other type of trust require submission of the trust
document for our legal department to review prior to consideration.

•

Disbursements will not be made payable to the disabled Beneficiary. All disbursements must

be made payable to third parties only.
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NYSARC, Inc. Community Trust II
Information and Procedures
Helping individuals with disabilities remain in their community is our objective. Our
preference would be to pay living expenses before considering other types of requests for
the beneficiary. Listed below are examples of disbursements that may be made from the
Community Trust II sub-trust account and the documentation required. In addition, all
submitted invoices must be itemized, legible, reflect date of service, and indicate that the
service is for the beneficiary. Proof of payment is required for all disbursements requesting
reimbursement.
What type of documentation is required for my disbursement request to be considered?
Sample Eligible Items for Disbursement (this list is not inclusive nor does it guarantee payment will be
approved):

V Property expenses - Deed, life estate, or trust document must be submitted. The beneficiary
must have some ownership in the property. These expenses include property taxes, repairs,
maintenance, and property insurance.
NOTE: Property ownership with a non~spouse may result in a pro-rata share.
V Rent- A current signed lease indicating the Beneficiary as tenant must be on file. Rental amount
must not exceed "market" rent.

NOTE: Beneficiaries residing with a non-spouse may result in a pro-rata share.
NOTE: A lease between spouses will not be honored.
V

Mortgage - A residential loan agreement and payment coupon in the name of the Beneficiary

must be submitted. Beneficiary must be listed as mortgagor.

v

Maintenance fee - HOA agreement and a payment coupon in the name of the Beneficiary must

be submitted.

v Assisted living facility - A current signed lease, or other documentation provided by facility,
indicating the Beneficiary as tenant must be on file. In addition, a monthly invoice must be
submitted.
V

Cable/satellite television, cell phone, telephone, utilities - Invoice in the beneficiary's name and

indicating primary residence as service address.
V

Vehicle related expenses - A copy of vehicle title and registration demonstrating beneficiary as

owner is required.

v

insurance - Renters and homeowner - Policy and invoice indicating primary residence as insured

property, refer to documents needed to pay rent, or property expenses.

CT II Revised 05-31-13
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NYSARC, Inc. Community Trust II
Information and Procedures
Sample Eligible items for Disbursement

(this list is not inclusive nor does it guarantee payment

will be

illn~roved ):

v Income tax - State and Federal income taxes will be considered for payment. Any request for
income tax relating to jointly filed return(s) must include an allocation of income from an
independent tax preparer or submission of tax documents (i.e. 1099). Only a pro-rata share of tax
may be paid. A copy of the Federal and State returns must be submitted with request.
Estimated income taxes will be considered for quarterly payment.
return( s) is required.

v

A copy of previous year

Credit cards - Only current month eligible charges will be considered. All itemized receipts
must be submitted along with entire monthly credit card statement. Beneficiary must be account
holder. Failure to submit receipts will result in reduction in payment.

v Funeral arrangement- An Irrevocable/Medicaid eligible pre-need agreement may be considered
during the beneficiary's lifetime. A copy of the pre-need contract is required. Payments toward
contract will only be made prior to beneficiary death. Per Master Trust, account terminates at
death.
Per Federal and State statue, no funeral or related expenses may be paid after death.

v

Court approved payments directing disbursement from sub-trust account·- A copy of the Court
Order is required.

v Other- A dated, detailed invoice or price quote is required in the beneficiary's name from a third
party vendor. If approved, payment will be made directly to the third party vendor.

New sub-trust accounts: NO disbursements will be approved from a sub-trust account until it is
accepted and the minimum balance requirement is satisfied.
Additional Information regarding Disbursements:
ALL DISBURSEMENTS ARE MADE AT THE SOLE DISCRETION OF THE TRUSTEES.
ALL DISBURSEMENTS MUST BE FOR THE SOLE BENEFIT OF THE BENEFICIARY.

CT II Revised 05-31-13
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NYSARC, Inc. Community Trust II
Information and Procedures
Automatic Payment for Rent/Mortgage/Maintenance Fees:
What types of items can I request to be processed on a monthly basis without having to send a
disbursement request each month? Answer: Rent, Mortgage, or Maintenance Fees
Once the Beneficiary has made three (3) monthly deposits, automatic payment for rent/mortgage/
maintenance fees may be requested. An automatic payment application must be completed. This
information is provided in the start-up binder once accepted. Also, you may contact a Customer Service
Representative at the NYSARC, Inc. Trust Services Office for the application.
Automatic Payment Guidelines:
Monthly deposits must be received at least three (3) business days prior to issue of the automatic
payment. Failure to do so may result in cancellation of payment with little or no notice.
Automatic payment amount must be the same each month.
Minimum balance requirement must be met at all times. If the account balance falls below this
amount, automatic payment may be cancelled with little or no notice.
If a monthly deposit is missed or returned for insufficient funds, the automatic payment will be
cancelled. Prior to re-starting, three additional consecutive monthly deposits will be required, and
a new application must be submitted for automatic payment.
Please allow three (3) weeks for approval and processing of the automatic payment request. A
disbursement request form is required monthly to process rent while awaiting approval of
automatic payments.
Automatic payment application is valid for twelve (12) months. A new form must be completed and
submitted annually.
Please contact NYSARC, Inc. Trust Services to verify that automatic payment of rent, mortgage or
maintenance fees has been established before discontinuing monthly disbursement requests.

Note: Automatic payment is not available for other budgeted payments such as utilities and
loans.
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NYSARC, Inc. Community Trust II
Information and Procedures
Sample Non-Eligible Items for Disbursements (this list is not inclusive):
The following items are not eligible for disbursement from Community Trust II sub-trust
accounts:
Dishursements payable to the Beneficiary
Cash advances taken on credit cards and relatedfees
Payments to financial institutions for debit card charges, and overdraft fees/expenses, lines of
credit
Rellt/lease between spouses will not be honored or amounts that exceed market rent
Reimhursementfor purchases made from a joint checking account held with the Benejicimy
Reimhursement to spouse
Tobacco
Alcohol
Bail, restitution, and related legal fees
Fire arms
Medicaid eligible expenses incurred after the Trust was established
Gifts or Donations
Sll1plus income invoices (NAMI, Spend-down)
Pmties
Any item for an individual other than the Beneficiary
Life insurance premiums
Pet related expenses for non-service animals
Any expense incurred after death
Requests for expenses incurred greater tlwn 90 days prior to submission
The Trust does not employ individuals to provide any service to the Beneficiaryj therefore, all
third party service providers and vendors must be registered businesses or documented
employees in which all employment taxes andfilings are prepared.

CT II Revised 05-31-13

Page 12 of 14

,,

NYSARC, Inc. Community Trust II
Information and Procedures
Disbursement Request Checklist:

v
v
v
v

v

I have submitted a completed disbursement request form
I have submitted an invoice, bill or receipt in the Beneficiary's name
I had an authorized individual sign the disbursement request form
I have submitted additional documentation as needed
I have adequate "available" funds in my sub-trust account
Mail Disbursement Request To:

Fax Disbursement Request To:

NYSARC, Inc. Trust Services
P.O. Box 1531
Latham, NY 12110

Primary Fax: (518) 439-2670
Secondary Fax: (518)439-3910
(Both are available 24 hours)

E-Mail Correspondence To: Trustdept(a),nysarc.org

Change in Status of Trust:
Beneficiary Permanently Admitted into a Nursing Home:

If the Beneficiary enters a nursing home and is not expected to return home, NYSARC, Inc. Trust
Services should be notified immediately and monthly deposits stopped. A written letter stating that the
Beneficiary is in or has entered a nursing home must be submitted to NYSARC, Inc. Trust Services by an
authorized individual.
Upon receipt of the written letter, the minimum balance requirement will be made available for
disbursements. The full balance, less unpaid fees and expenses, may be used for disbursement until the
account is fully expended. There will be no change to the procedures regarding disbursements. Nursing
home bills for spend-down/surplusINAMI cannot be paid. The minimum monthly administrative fee will
be charged until the account is fully expended.
Beneficiary No Longer has a Spend-down/SurpluslNAMI Income:

If the Beneficiary no longer has a spend-down/surplusINAMI, NYSARC, Inc. Trust Services should be
notified. A written letter stating that the Beneficiary no longer has a spend-down/surplusINAMI or a
copy of the Medicaid determination must be submitted to our office.
Upon receipt ofthe written letter andlor Medicaid determination letter, the minimum balance requirement
will be made available for disbursement. The full balance, less unpaid fees & expenses, will be made
available for use. There will be no change to the procedures regarding disbursements. The minimum
monthly administrative fee will be charged until the account is fully expended.
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NYSARC, Inc. Community Trust II
Information and Procedures
Beneficiary's Death:
**Please notify NYSARC, Inc. Trust Services immediately. **

Consistent with Federal statute, the sub-trust account terminates upon the death of the Beneficiary and all
funds remaining in the sub-trust account shall remain with the Trust to further its purposes.
The authorized representative is required to submit a copy of the death certificate as soon as possibl e. In
addition, no disbursements will be made until the death certificate has been received. Final disbursements
may be considered for expenses incurred up to 90 days prior to death. Final disbursements must be
received by our office no later than 90 days after the date of death.
All disbursement requests must be submitted by an individual authorized to make disbursement requests.
Per Federal Statute, no disbursements may be made for expenses incurred after death. Any

disbursements paid to an individual or agency for expenses incurred after the death of the Beneficiary
must be returned to NYSARC, Inc. Community Trust.

All invoices will be individually reviewed and pro-rated as applicable for services rendered prior to death.
The NYSARC, Inc. Community Trust II is an Irrevocable Supplemental Needs Trust; therefore we
cannot refund any balance remaining in the sub-trust account.
Funeral Expenses:

An IrrevocablelMedicaid eligible pre-need agreement may be considered during the beneficiary's
lifetime. A copy of the pre-need contract is required. The sub-trust account can make disbursements
toward eligible pre-need arrangements up until death.
Per Federal and State statute, no funeral or related expenses may be paid after death.
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This Is an unofflclailist of non-proflt organizations in New York State that offer pooled
Supplemental Needs Trusts (or similar services) to people with disabilities. We do not claim that
this Is an exhaustive list; there may be other pooled trusts In the state of which we are unaware. In
addition, the specifics about each trust may not be up to date, so the best source of Information Is
to contact the trust organization directly. Please let us know If you find any corrections.

f?rlllj;
~9.!1.tfJJ:QE

Ema' to friend
~

V1ews: 43324
Posted: 01 Aug, 2008
by David Sliva (New York Legal Assistance Group)
Updated: 05 Nov, 2015
by Valerie 80g<1rt (New York Legal Assistance Group)

Name and Contact Info

Comments

Adults and Children with Learning &;
DeVelopmental Disabilities, Inc. (ACLD)
807 South Clyster Bay Road
Bethpage, NY 11714
http://www.acld.oral

Trust

A- third-party trust

Accepts
monthly
income to
eliminate
Medicaid
spend-down
No

Trust B - self-settled trust

Colleen Crispino
516-822-0028 x 138
~ri:illiOQ~@ilclg,Q[9

AHRC NYC I'oundatlon
83 Maiden Lane
New York, NY 10038
(212) 780-2690
Info@abtcml~foyodgtioo.Qrg

btm :LLw'&/., ilhrcn~cfounQatlon.or!ll

Community Trust I for Persons with Disabilities

No

• Third-party trust
Minimum contribution: $10,000
• Annualfee of <1 %

·

Community Trust II

··

Self-settled trust
Minimum contribution: $10,000
• Annual fee of <2%

Camphill Resident's Trust
317 Church Street
Phoenixville, PA 19460
(610) 291-5079
Info@campbilltrust·com

The minimum for starting a CRT account Is $ 15,000. However, an Initial
No
deposit of as little as $ 3,000 may open an account with the remainder of the
$ 15,000 to be deposited within two years. Additional contributions, In
amounts of $ 100 or more, can be made at any time to an established CRT
account.

h.ttt:l:llw':f:j'!:J.,ca!llQbilitrug.~Q!lli

Catholic Family Center
30 N. Clinton Avenue
Rochester, NY 14604
(585) 232-1840 x4003 I x4022
b!;!;g:ilYi.'&/..~u;tQ~bgggt.orgl

Center for Disability Rights, Inc.
497 State Street
Rochester, NY 14608
mE EQQI§g TWo!; IOfQ E! Eorm.s
Amanda Flannery or
httr"'''I\I\AI\A/

\Aln\ll,... ..... " ........ /h ........ r... h/ .............. , .JA I

• Formeriy Family Service of Rochester
• They do not operate a pooled trust, but will serve as trustee for
IndiVidual SNTs
• This might be a good option for individuals under 65 who want to
establish an individual SNT, but where the trust corpus Is too small to
afford a for-profit Institutional trustee
• They can serve as trustee for lump sums, but also for monthly excess
income
• The trust agreement must specify that (PC receives the statutory trustee
fee
• CFe must be contacted by the attorney during drafting of trust
• Beneficiaries must have a case manager or other go-between

• Self-settled trust
• No minimum balance
• $240 start-up cost (Includes $200 enrollment fee plus $20 monthly fee
and $20 minimum deposit)
• $20 monthly fee (covers up to 4 disbursements per month; $10 fee for

Yes

Yes

List of Pooled SNTs in New York State - New York Health Access
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Mlrta Arroyo marroyo@cdmys.org
Ph: (585) 546-7510
Fax: (585) 546-7567 I (585) 546-7560

Community Living Corporation (CLC)
600 Bedford Road
Mt. Kisco, NY 10549
(914) 241 2076
~1~tQunQaI:iQn @Qb!tonilne,n!it
h!;!:b!:Uwww.cl~QQQledtl1!o!;,org

·

each additional disbursement)
$50 annual accounting fee

Yes

Pooled Trust 1
Pooled Trust 1 Is a third-party SNT, established with funds provided by a
family member or friend.

·
·

Minimum Deposit: $10,000
• One-time enrollment fee $200
• $1,000 annual fee for accounts under $25,000
For accounts over $25,000, annual fee of not less than $1,000 to be
negotiated with trustee

Pooled Trust 2
pooled Trust 2 Is a self·settled SNT, established with funds provided by the
beneficiary.
•
•
•
•

Disabled and Alone / Life SeN/cas for the
Handicapped, Inc.
61 Broadway, Suite 510
New York, NY 10006
Ph: (212) 532-6740 I (800) 995-0066
Fax: (212) 532-3588
h!;!:b!;Uw\'jw,dlg!Qledangalgoe.oml
Future Care Community Pooled Trust
(A partnership of AI Sigi Community of Agencies,
Lifespan and the Arc of Monroe)
1000 Elmwood Avenue
Rochester, NY 14620
T: 585-402-7840 Ext 2
http://www.futurecareolannlng,org/

Minimum Deposit: $5,000
One-tlme enrollment fee $250
$1,000 annual fee for accounts under $50,000
For accounts over $50,000, additional annual fee of 1% of balance In
excess of $50,000
No

• Third-party trust
Minimum deposit: $100,000

·

!~M.t ~Ige 10 t1QOro~

\;0YOlY Qr sYiIQYOdl09

~Quotle:; to b~ able tQ join !lll:;

tru:;!;

Yes (1st Party
Spend Down
Pooled Trust)

1st Party Lump Sum Pooled Trust

··
·
··

$200 enrollment fee
$3000 minimum opening depos'!t ($2000 If on 551)
1.235% annually for Investment services
• 0.75% annually for administrative fee
$50 annual audit fee
$30.00 per month additional fee if trust Is used for monthly
disbursements

1St Party Spend Down Pooled Trust
• $200 enrollment fee
$100 Minimum balance
• $30 per month Includes 4 disbursements ($5 per additional
disbursement)
$50 annual audit fee

·

·
··

3rd Party Pooled Trust
$5000 minimum opening deposit
Please call for fees
Yes
KTS Pooled Trust
3011 Avenue K
Brooklyn, NY 11210
Phone: (718) 475-5000
FAX: (718) 475-5010
Email: Info@ktstrust.org
b!;!:b!:li~t~:;t.Qrgl

LCG Community Trust
LCG Community Services, Inc.
14 Mount Hope Place
Bronx, NY 10453-6102
(718) 466-2200
Info@lcgcs.org
h!;!:b!:llwww·lcgcs.orq/

• $250 enrollment fee
• Monthly fee of 10% of reqUired monthly deposit (minimum $30,
maximum $200)
• Annual renewal fee of $100
• Monthly contrlbutions can be made by ACH direct debt from bank
account
• No minimum balance
• No minimum funding

Community Trust I - Self-Directed Asset Trust
•
•
•
•
•
•
•

$25,000 minimum contribution within 12 years of enrollment
Enrollment fee of 1% of Initial deposit (minimum $250)
Monthly administrative fee of 2% of funds on deposit (minimum $42)
Monthly brokerage fee of 0.042%
Annual renewal fee of $100
Annual audit and tax retum fee of $100
Can designate remainder beneficiaries to receive no more than 50% of
corpus remaining on disabled beneficiary's death

Community Trust II - Third Party Asset Trust
• $25,000 minimum contribution within 12 years of enrollment

Yes (Community
Trust II and U1)

212412016
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···

$250 enrollment fee
Monthly administrative fee of 2% of funds on deposit (minimum $42)
Monthly brokerage fee of 0.042%
• Annual renewal fee of $100
Annual audit and tax retum fee of $100
Can designate remainder beneficlanes to receive no more than SO% of
corpus remaining on disabled beneficiary's death

··

Community Trust III - Medicaid Spend-Down Trust

··

Minimum monthly deposit: $500
$250 enrollment fee
Monthly administrative fee of 8.5% of required monthly deposit
(minimum $42.50)
• Annual renewal fee of $100
• Annual audit and tax retum fee of $100
• All funds remaining In the trust at beneficiary's death are retained by
trustee organization

·

Life's WORC Trusts
1501 Franklin Avenue
PO Box 816,5
Garden City, NY 11530
516-741-9000 ext. 225
516-348-7878
Fax: (516) 302-1802
Email: trustservices@lifesworc.org
btY:l;llYi.'tI:ti..llf~o[!:yyg.Qrgl

Self-Settled Trust (Community Trust 1)
• Self-settled trust
Minimum deposit: $500
• One-time enrollment fee of $250
• Annual fees:
o Up to $20,000 - 5% of Account Balance;
a $20,000 to $SO,OOO - $1OOOi
a $50,000 and above - additional 1% of balance over $50,000

YES (Community
Trust 3 only)

·

Third-Party Pooled Trust (Community Trust 2)
• Third-party trust
Minimum deposit: $10,000
• One-time enrollment fee of $250
• Annual fees:
a Up to $20,000 - 5% of Account Balance;
o $20,000 to $50,000 - $1000;
o $SO,OOO and above - additional 1% of balance over $50,000

·

Surplus Income Pooled Trust (Community Trust 3)

··

Excess Income Trust
Minimum deposit: $300
• One-time enrollment fee of $250
Double the monthly deposit Is required before expenses can be paid,
with one month remaining available for bill pay
Monthly administrative fees are based on monthly deposit amounts:
o Deposits up to $500 - $50 fee;
o $501 to $3000 - 10% of the monthly depositi
o $3001 to $4000 - $300 fee;
o $4001 and above please contact Life's WORC Pooled Trusts

·
·
LIFE, Inc. Pooled Trust
(labor & Industry For Education, Inc.)
112 Spruce St
Cedarhurst, NY 11516
Telephone: (516) 374-4S64 ext. 3
't'fflW, Ufetrugs org

NYSARC, Inc. Tnlst Services
393 Delaware Avenue
Delmar, NY 12054
Telephone: (518) 439-8323
Toll Free: (800) 735-8924
Facsimile: (518) 439-2670
E·mall: tll!stdept@nysarc,org
htY:l:/InYsarctrustselYlces,Qrg
Mailing address
NYSARC Inc. Trust Services
POB 1531
latham, NY .12110
(for Fed Ex & UPS use Delmar address above)

UFE offers:

Yes (Trust I)

(I) a self-settled (I.e. established by the beneficiary) monthly spend-down trust
(iI) a self-settled asset trust and
(III) third-party asset trusts

• $300 one time sign-up fee
• $200 annual fee from the second year on
• Monthly fee depends on amount of the spend-down (set fee, not
percentage)
• No minimum deposit
• Automated MonthlY bill pay.

Community Trust I
• Self-settled trust
$200 one-time enrollment fee - non-refundable
• Minimum deposit: $300
• $25 annual fee charged every July for accounting
• $1/month Allocation Fee
• Co-trustee fee of 0.75% annually charged at monthly rate of .0625%
based upon balance at end of preceding month
• Plus, the greater of:
o 0.9% annual rate, charged monthly at .075% of average
monthly assets OR
o Flat fee of $10/mo.
• Intended for lump-sums, not monthly spend-down
• Remainder at beneficiary's death Is retained by trustee

·

Community Tryst II

Yes (Community
Trust II)
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• Self-seltled trust
$200 one-time enrollment fee - non-nefundable
DOUBLE the monthly spend-down, of which one month Is available to
pay expenses. The 2nd month must be an deposit like a security
deposit
• $50 annual fee charged every July for accounting
$l/month Allocation Fee
Pro rata share of annual audit, tax preparation costs for Trust
• Co-trustee fee of 0.75% annually charged at monthly rate of .0625%
based upon balance at end of preceding month
• Plus, the greater of;
o 0.9% annual rate, charged monthly at .075% of average
monthly assets OR
o Flat fee ranging from $30-$240 depending upon amount of
monthly contribution (for contributions over $4,000, contact
NYSARC to determine fee)CFee schedule posted online)

··
··

Commynity Trust III
•
•
•
•
•

·

Self-settled trust
No enrollment fee
Minimum deposit: $250,000
Intended for lump-sums, not monthly spend-down
Monthly fee of 0.06% or 0.075% depending upon balance, plus
trustee bank fee not to exceed 0.0625%
(0.75% annually)
Remainder at beneficiary'S death Is subject to Medicaid recov€lY, but
any amount remaining after that goes 25% to NYSARC and 75% to
designated beneficiaries

1'l!~8B!:; !:;!I~t!; Qlml1i!!:io9

:!
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SCS Pooled Trust
1404 Coney Island AVenue
Brooklyn, NY 11230
Telephone: 718-971-2509
Fax: 844-623-0481

·

$250 Enrollment Fee
• Monthly administrative fee of 10% of monthly required deposit (Min.
$25/Max. $200)
• Unlimited disbursements
No Minimum balance requirement
No Minimum funding requirement
$100 Renewal Fee
• Monthly deposits can be made by ACH Direct Debit

Yes

··
·

't1.'IJ.'IJ.,iDEQ@~oIQ[l;QOlOl~tl!I~!l,gtg
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The Rose and Maurice Halpern Lifetime Care
Foundation at OHEL
156 Beach 9th Street
Far Rockaway, NY 11691
7186863170
b!!Q:II't1.'fJ.w.Qbgj[~[J]II~.Qrg/?!l=li!!l.tim§ ~a[~gQQI!id·
~

Icftrusts@oheiFamily.org

The Lifetime care Foundation Community Pooled Trust I
• Third-party trust
• A portion of the funds can be Invested
• An initial deposit minimum of $20,000 must be received In order for a
client's funds to be Invesied. The first $10,000 is kept In a liquid
account, and the next $10,000 Is Invested. At a pOint when the liquid
$10,000 reaches a balance of $0, money will be divested from the
Invesiment account to the liquid account In increments of $10,000
The Lifetil11E! Care Foundation Community Pooled Trust II
• Self-settled trust
For those clients wishing to deposit liquid assets into a trust In order to
preserve govemment entitlements, While having a portion of this
money invested
• An Initial deposit minimum of $20,000 must be received In order for a
client's funds to be invested. The first $10,000 Is kept In a liquid
account, and the next $10,000 Is Invesied. At a point when the liquid
$10,000 reaches a balance of $0, money will be divested from the
Investment account to the liquid account In Increments of $10,000

·

The Lifetime Care Foundation Community Pooled Trust III
• Self-settled trust
• Can enable disabled IndividUals and seniors to use their excess Income
to pay for their own supplemental needs, such as rent, utilities, and
medical services not covered by Medicaid and/or other entitlements
programs
Fees
• $900 annual fee (first yea~s fee due at Initiation)
• $10 fee per check for any payments In excess of three per month
For TnJsts I & II only:
o Investment fees of approximately .75% from Bel'nsteln Global

·

Yes
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Wealth Management
1% Investment fund management fee (If placed In Investment
account)
o Annual investment fees:
• 1.5% for $25,000-$250,000
• 1% for the next $250,000-1 Million
• 0.5% for additional amounts over 1 Million

o

The Theresa Foundation Pooled Trust of New
York
250 Lido Boulevard
Lido Beach, NY 11561
(516) 432-0449
http://www. theresa foundation .org

The Theresa Pooled Trust

Administered by The Center for Special Needs
Trust Administration, Inc.
4912 Creekside Drive
Clearwater, FL 33760
(877) 766-5331
http://www.centersweb.com

The Theresa Pooled Income Trust

http://centersweb.com(SNT(typespooledslate.html

Yes

• Self-settled trust
• Annual fee of 2% of trust assets
One-time administrative fee of $2,500
• Designed for sheltering lump-sums

• Self-settled trust
• One-time opening fee of $175
• Monthly service fee of $25 - $200, depending upon amount of
monthly contribution
• Monthly maintenance fee of 0.875% of account balance
• Designed for sheltering excess income
The Theresa Foundation Community Trust

• Th Ird-party trust
UJA-Federatiol1 Community Trust Program
Deparbment of Planned Giving and Endowments
130 E. 59th street
New York, NY 10022
http://www.ujafedny.orgf
Stacy Ferber
(21.2) 836-1150
ferbers@uiafedny.orq
Case management agency for trust beneficiaries:
F_EoGoS - UJA-Federation Community Trust
for Individuals with Disabilities
315 Hudson Street, 6th Roor
New York, NY 10013
http://www.fegs.org
Ph (212) 366-8030
Fax (212) 366-8015

Community Trust for Disabled Adults

No

• Third-party trust
• Minimum deposit: $100,000, with at least $20,000 invested Initially
with remainder to be deposited within 4 years
• BenefiCiary Is assigned an advocate from a UlA agency
• Annual fees: UlA-Federatlon administrative $1,500IYr. and advocacy
$5,000/first yr. then $3,000/yr.
• Upon the death of the beneficiary, 100% of the remainder Is
designated as per the Sponsor
Community Trust II
• Self-settled trust
• Minimum deposit: $50,000, payable over 5 years If necessary
• Beneficiary Is assigned an advocate from a UlA agency If full advocacy
services are selected
• Annual fees: UJA-Federation administrative $1,500/Yr. and financial
only advocacy $2,000/yr. or full advocacy $5,OOO/first yr. then

$3,000/yr.
• Upon the death of the beneficiary, 50% shall be maintained in the
Trust and the other 50% Is first subject to a Medicaid light of
recovery. If Medicaid has no claim these funds can be designated by
the Sponsor.

UCS Disability Pooled Trust
1575 50th Street 3rd FI
Brooklyn, NY 11219
Ph: (718) 854-9300
Fax: (718) 506-9314
trustdept@ucsbp.orq
http://www.ucstrustservices.org/index.html

Trust A

Yes

•
•
•
•

Self-settled trust
Enrollment fee: $250
Minimum deposit: $1,000
Annual fee of 2.5% of principal for deposits of $1,000 - $30,000; no
additional fee for amounts In excess of $30,000
• Annual renewal fee: $200

Trust B
•
•
•
•

Self-settled trust
Enrollment fee: $250
Minimum deposit: $100
Monthly fee of 10% of reqUired monthly deposit (minimum $30/mo.,
maximum of $200/mo.)
• Annual renewal fee: $100
• Monthly contributions can be made by ACH direct debt from bank
account

~-------------------------r------------------------------------+------~
No
Westchester ARC Foundation
121. Westmoreland Avenue
White Plains, NY 10606
http://www. westchesterarc. orgl

Anne Sweazey
(914) 428-8330, ext. 3336
asweazey@westchesterarc.org

httn./AA/\A/U/

\/l/h\/l,.. .......... tv'i Ih .............Uh/,... ..... ~.,. •• 1A I

Community Trust I - third-party trust

Community Trust II - self-settled trust
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Western New York Coalition Pooled Trusts
Go to www.wnypooledtrust.org for downloads, and
more Infoamation
Contact:
Rachel Schepart (716) 853-3087 ext. 227

WNY Coalition Pooled Medicaid Payback Trust (Trust #1)

•

Self-settled trust
• Accepts Income deposits
No minimum deposit
Inltlatfon fee: $100
Monthly fee sliding scale based on amount deposited

··

·

WNY Coalition Over 65 Pooled Trust (Trust #2)

Trustees:
people Inc. & Legal Services for the Eldertv,
Disabled or Disadvantaged of WNY, Key Bank
(fiscal trustee)
Only available to Erie, Niagara, cattaraugus,
Chautauqua and Allegany Counties

·

··
··

Yes - but only
for Erie, Niagara,
cattaraugus,
Chautauqua and
Allegany Counties
f."j;§ :l.b~YI~

lncgme Quly

Self-settled trust
Accepts Income deposits
Only for Individuals aged 65 or older
No minimum deposit
Initiation fee: $100
Monthly fee sliding scale based on amount deposited

WNY Coalition Under 65 Pooled Trust (Trust #1) and Over 65 Pooled
Trust (Trust #2)

·
·

Self-settled trust
• Accepts lump sums without a minimum deposit
Initiation fee: 10% of Deposit not to exceed $1,000
• Annual commission:
o $10.50 per thousand on the first $400,000
o $ 4.50 per thousand on the next $600,000
o $ 3.50 on the balance in the pooled trust
o Plus additional annual commission by bank trustee
Semi-annual accounting fee: $6
• Teamlnation fee: 1% of all amounts paid out

·

WNY Coalltion Friends and Family Trust
• Third-party trust
Only 25% of balance remainder at the death of the benefiCiary Is
retained by trustees. Remaining 75% can be directed to others.
Initiation fee: 10% of Deposit not to exceed $1,000
• Annual commission:
o $10.50 per thousand on the first $400,000
o $ 4.50 per thousand on the next $600,000
o $ 3.50 on the balance In the pooled trust
o Plus additional annual commission by bank trustee
• Semi-annual accounting fee: $6
• Termination fee: 1% of all amounts paid out

·

·

YAI I National Institute for People with
Disabilities
460 west 34th Street
New York, NY 10001-2382
http://www.yaI.Jlr91
(212) 563-7474

··

Serves DD/MR/MI/ Phys Disabled, TBI.
Minimum deposit $25,000 with some flexibility.

No

This article was authored by tihe Evelyn Frank Legal Resources Program of New York Legal Assistance Group.

Attached files

t!:J SNTShort

2014 (Sept Z014l,pdf (748 kb)

'fE) SNT Outline 2015-03-26,pdf (970 kb)
Also read

o Overview - Supplemental Needs Trusts
o

Step-by-step guide to enrolling In a pooled Income trust for Medicaid soend-down
[J Legal Aytihotitles Relating to Supplemental Needs Trusts
[J Medicaid Disability Determinations - NYS Foons & Procedures (with updated foons July 2012)

[I Spousal Impoyerishment Protections for Martied Couples where Que Spollse Is In a Managed long Term Care Plan - pooled Trusts Allowed as an Q!illQn
f.rfi
Advocate's Outline on Supplemental Needs Trusts

~

How to use a pooled SNT to eliminate the Medicaid spend-down.

Powered by KIlPubfl.hor (Knowledge base software)

This ~te provides general Information only. This Is not legal advice. You can only obtain legal advice from a lawyer. In addition, your use of this site does not create an attorney· client relationship. To contact alawyer, visit htlp·l!lawtJelmw,org. We
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Calculations Under the IISpousal Impoverishment"
Budgeting Rules for Managed Long Term Care
By David Goldfarb
New York will apply
Medicaid "spousal impoverishment" budgeting rules
for home care under the
Managed Long Term Care
(MLTC) program.
New York's laws on
spousal impoverishment
budgeting, New York Social
Services Law § 366-c(2)(a),
was amended in 2013 to
include for the purposes of
budgeting under the definition an "instihltionalized
spouse" a person who is receiving care, services and
supplies under the Managed Long Term Care (MLTC)
Program to the extent that federal financial participation is available therefor. 2013 N.Y. Laws Ch. 56, Part A
§ 68. The law had previously been amended to apply
to other community-based waiver programs (2009 N.Y
Laws Ch. 58, Part D, § 42).
Couples, where one person is receiving Medicaid home care through the Managed Long Term Care
program, will now be able to use the" spousal impoverishment" budgeting rules or the old communitybased budgeting rules-whichever is more favorable.
On Sept. 24, 2013, the New York State Department of
Health annoLmced in GIS 13 MA/018 that "spousal
impoverishment protections" are available to married
participants in all Managed Long Term Care (MLTC)
plans, including PACE and Medicaid Advantage
Plus plans. These rules were previously expanded to
the Traumatic Brain Injury (TBI) and Nursing Home
Transition and Diversion (NHTD) waiver programs
and had previously been applied to the "Lombardi
Program" (Long Term Home Health Care Program).
See GIS 12 MA/013, which explains the methodology
for calculating spousal impoverishment budgeting in
Home and Community-Based Waiver Programs.
These "spousal impoverishment protections" have
been used since 1988 by couples where one spouse is
in a nursing home. Under these rules income can be
shifted from the spouse receiving Medicaid to the well
spouse to bring his or her income up to a Minimum
Monthly Maintenance Allowance (MMMNA) ($2,931
in 2014). However, in commLmity-based programs
the Medicaid spouse can keep a calculated personal
needs allowance (PNA) (in 2014 $383). GIS 12 MA/013
explains the methodology for calculating the personal
needs allowance: The PNA for a community-based
or waiver recipient is the difference between the two-

person and one-person income levels. In 2014 it is $383
($1,192 minus $809).
It is necessary to determine how much in addition
to the recipient's PNA can be shifted to the spouse.
You need to calculate the Community Spouse Monthly
Income Allowance (CSMIA), which is the difference
between MMMNA and the Community Spouse's net
income. For example, if the Community Spouse's
gross income from pension, Social Security and Minimum Required Distribution from an IRA is $2,000 per
month and he or she has a $240 deduction for Medicare Supplemental Insurance, the CS's net income is
$t760 ($2,000 minus $240) and the CSMIA is $1)53
(MMMNA $2,913 - $1,760). Therefore, in addition to
the CS's income the couple gets to keep $1,536 (PNA
$383 + CSMIA $1,153). Or, for example, if the Applicant/Recipient's income (after deduction for Medicare
Supplemental Insurance) is $2,000, then the A/R keeps
$383, and he shifts $1,153 to the CS and his remaining
Medicaid spend down is $464.

"Couples, where one person is receiving
Medicaid home care through the
Managed Long Term Care program,
will now be able to use the 'spousal
impoverishment' budgeting rules or the
old community-based budgeting ruleswhichever is more favorable. "
Alternatively under single-person budgeting the
A/R could have kept only his or her single person PNA
of $809 plus a $20 disregard and his spenddown would
have been $1,171 ($2,000 - $829).
NYC HRA has said a pooled trust cannot be used
with spousal impoverishment budgeting. If not using
spousal impoverishment budgeting, the spouse could
exercise her right to "spousal refusal." Under both
budgeting options, spousal impoverishment rules are
to be applied to the couple's resources. In 2014 the A/R
may keep $14,550 in his own name. As for the CSt the
minimum resource allowance is $74,820. However, it is
unknown how the maximum would be calculated since
it is one-half of the combined resources" as of the first
day of institutionalization" up to a maximum (for 2014)
of $117,240. Of course, in commLmity-based care there
is no first day of institutionalization. Other resource
exemptions apply.

The rules are complex and there are advantages
and disadvantages. Generally, according to the GIS, if
the sum of the recipient's Personal Needs Allowance
($809 in 2014), Community Spouse Monthly Income
Allowance (Difference between MMMNA and the
Community Spouse's net income) and a Family Member Allowance, if applicable, is less than or equal to the
sum of the Medicaid income level for a household of
one and the $20 unearned income disregard, spousal
impoverishment budgeting with post-eligibility rules is
not more advantageous. In cases where the spousal impoverishment budgeting will eliminate a spenddown
and eliminate the use of a pooled trust, it may be more
advantageous.

David Goldfarb is a partner in Goldfarb Abrandt
Salzman & Kutzin LLP, a firm concentrating in health
law, elder law, trusts and estates, and the rights of the
elderly and disabled. He is the co-author of New York
Elder Law (Lexis-Matthew Bender, 1999-2012) now in
its thirteenth release. Mr. Goldfarb formerly wqrked
for the Civil Division of the Legal Aid Society (New
York City). He was the Chair of the Association of
the Bar of the City of New York's Committee on
Legal Problems of the Aging from 1996-1999. He is
the Secretary of the Elder Law Section of the New
York State Bar Association. He is vice-chair of the
Technology Committee of the Trusts and Estates Law
Section of NYSBA. He has written extensively on
legal and civic issues including two op-eds in the
New York Times;

Each year in communities across New York State, indigent people face literally millions of civil legal
matters without assistance. Women seek protection from an abusive spouse. Children are denied
public benefits. Families lose their homes. All without benefit of legal counsel.
They need your help.
If every attorney volunteered at least 20 hours a year and made a financial
contribution to a legal aid or pro bono program, we could make a
difference. Please give your time and share your talent.

Call the New York State Bar Association today at
518-487-5640 or go to www.nysba.org/probono
to learn about pro bono opportunities.
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PROGRAM lJTl.E
SOCIAL SECURITY
Old Afle. Smvivors and Disability
Insurance (OASDij

SUPPLEMENTAL SECURITY
INCOME (ssg
.

BENEFITS
Monthly cash benefits. based on prior employment
and amount withheld from earnings during
employment years

_m<Xit/y _ _ lomeetixKl,cimrgard_
needs. Thearrrultcftbabenefilsdeperxis-onbeneliOOry's

GOVERNMENT AGENCY

RESOURCE LIMIT

INCOME LIMITS

EUGlBlllTY

INSIDE NYC

Retired wage earners age 65+ (age 66 if born in 1943 and
up to age 67 ifbom in 1900 or later); or 62+ fo"educed
benefils; surviving spouses end/or chndren; and disabled
worker.;

Age 62 to full retirement age (66 for those born from 1943 None
10 1954): $15,720 benefits reduced by $1 for avelY $2
earned ~ umit
Year offul! retirement age {months prior to fuR retirement
age): $41,880. benefit reduced $1 for evelY $3 ~ the fimit
Full retirement age and older: no fimit

Social Security Administration:
1-81lG-772-12130rvistt
MWi.ssa.gOV

Persons 65+. Blind or Disabled (any age) who have low
income and low resources

SSI is intendOd for those With tow or no inoome. To find out IT Individual: $2.000
you quaflfy, please use the benefits screening 1001 available Couples: $3,000
at \\IWVi.ssa.gov.
Exemptions: $1.500

Same as above

""""'ardwr~U1erI1epe!1lmM!s"al:Jne", 'lWho1ll!<s".i'l'l1e

_ctf!rlre'orila"",""""carefaai!y.

OUTSIDE NYC
Insert local Social Security
Administration office number or caH 1800-772-1213
www.ssa.gav
Same as above

per person for bun~al fund or any amount in irrevocable pmneed funeral agreements; home; car up to $4,500 value; and
personal and household goods up to $2.000 equity

Maximum Bet'\efit Amounts hnonthlvl:
Living Alone

Individual $820 + $20"
Coopl.: $1,204 + $20'
lMngwitfJ Others
ImfJViduat $156 + $20'
Coop'.: $1.140 + $2U"
lMna in the Household of Another
Individual:S511.67 + $20"
Couple: $779.34 + $20
'"first $20 income is exempt

SUPLEMENTAL NUTRmON
ASSISTANCE PROGRAM

(SNAP)

Monthly aHotmen! of benefits through a debit card
system for the purtha50 of food items; dollar value
depends on household size and income.

HRA Inroine: 1-877472-<1411
There is nO resource test for households with eldeJly/alSi3b1ed
membets whose income fal~ at or below the amount frsled above. WWWllYC.goV~
unless a member of !he household has been sanctioned or
hornashbnl
a.qualified linm pertcipafion in SNAP. Households with eldeJlyi
.. If your household's gross income is below Ihese amoonts, jj: does disabled membets whos gross income exceeds these amounis may
not ensure ellgibiity. ASNAP budget must be calculated by
s!l] be er~ible for SNAP IT their ,""nlable I1lSOUrceS do not exceed
Monthly Gross Income limits:·
Individuals: $1,915
Couples: $2,585

low income households

jFoImarlyknown as The"Foocf
Stamps"Program]

HOME ENERGY ASSISTANCE
PROGRAM (HEAP)

Cash payment or creartiD energy supplier, depands Low income ~or ~
on household oomposition, energy bills

completing an app~catiorc

$3.250.

Monlhly~incom.:

No resource nmi! for regular benefits
For emergency benefit $3.000 resource lim~ ff any member
of the bousehold is 60 or older
NOTE: Heating equipment repair and replacement is available 10

IndIvidual .... _.._.. _......$2,194
Couples ..__..._......_...$2.869

Benefit amounts valY by household size, ages and

help few income home own~ repair or replace directhealing
components.

type of eneryy
Persons 62+ who live in nent controlled or nent stab,ize<j
SENIOR CITIZEN RENT
Relieffrom the obligation to pay rent increases;
INCREASE EXEMPTION (SCRlE) landlord is compensated by reduction in real estate apartments; hotet rooms; or MitchelJ.lama housing; end
whose rrmt ls more fuan one-third of their income; or
taxes
eldelfy persons, receiving pubflC assistance, whose rent
exceeds the maximum shelter allowance

Yeariyhousehold income: $50,000

None

NEW YORKSTATE SCHOOL
Basic STAR: exempts the filSt$30.QOO of the tun
TAX RElIEF PROGRAM (STAR) value of the home from school faxes

Enhanced Program: InalViduaYcoupies with Inoome up
to $83.300

None for both Enhanced and Basic programs

Enhanced STAR: exempts the first $65.300 from
the fun value of the home

Enhanced progrnm: individuals 65 and older who
meet income fimits
Basic program: any age
Both programs: persons must own and live in one,
two or three family home, farm. mobile home.
condominium or cooperative apartment
APPLICATiON DATES: JanuaJy -M3th
by iocaBM

r-

REAL PROPERlYTAX CREDIT
(IT-Z14j

Tax credft orpayment of up to $375 for
homeowners and renters

IndMdualhaspek!realpropertyla>:es""",andoa:upiedthe
5am3 NewYak-.aforsixmmthS ormom;vaiueof

Basic Program: Income limit of $500.000. The income
limit applies 10 the combined income of only the owners -and
owners' spouses who reside at the property.

I

Up to $18.00Iyear

Departmen!forthe Aging:
212442-1000;
or HRA: 1-80{).692-D557;

QL311

Sfiding-scale real esta1e tax exemption of up to
50"10; nenewable annually

New York City Dept. of Finance;
or311; or (212) 63.,0-.9575

Insert local tax assessors number

Insert local tax assessors number

New York State OfIice of Real
Property Sarvices (518) 474-2982

New York state OfIice of Real
Property Services (518)474-2982

IW\WIJax.ny.gov

New York State Department of
Taxation and Fmance: 1-800-225-

property is565,OOO or."""IIDllhIyrent, notcOlBlling""", gas.

5829

eIacb\;iij, fu;;sling orbuaro, is$45() or"'"

www.tax.state.ny.us

Real estate owner.; 65+ who use property exclusively as
their !ega! residence
APPLICATiON DATES:
July 15-Marth15

Department forthe Aging:
212442-1000

m:HRA: 1-81lG-692-0557; or311
www.nyc.govlhtmlldf'.alhomelltml

New York State Department of
Taxation and Fmance: 1-800-2255629

I

www.tax.state.ny.us

APPUCA1ION DA1E:submilwilh New YorkSiaie IaxreJum or. if
rot ~ a SiaIe lax reIum, any1ine during1ha year
SENIOR CITIZENS
HOMEOWNERS
EXEMPTION (SCHE)

W\WI.otdaslate.ny.uslmalni
foodstamps

wwwnyc.govlhtmlldflaJhome.htmi

WWW.orps.statellY.us
None

Insert local Departmenl of Social
Services office number or call:
1-800-342-3009

Yeartv income: :I<

None

up to $29,000: 50% Exemption
$29.001 - $37,399: 45% - 5% Exempfion
"ndMdualscan deduct unreImbursed medical and
presclipiion drug expenses from income

This:free publication is copyright © 2<H5 Sadinlnstitute on Law & Public Policy I Brookdale Center for Healthy Aging at Htmter College. 2180 Third Avenue, New York, NY 10035 (212) 396-7835
NOTE: The infonnation contained in this chart is accurate as of April, 2015, Free updates are available by visiting the Brookdale Center Website at www.brookdale.orglsadin-Iaw-institute!
Distribution is pennitted with Hunter CollegeIBrookdale Center Logos. Join our mailing list by sending an email to info@brookdale,org.

NewYQrk City Department of
Fmance Assistance line:
(212) 504-40BO

Insert local tax assessor's number
New York Stale Office of Real
Propedy Services

lWiW.nyc.govlhtmUdoflhtmUpropertyJ
properlyJaJLneducjndivitiual.sh!ml WWW.orps.statellY.uS

HUNTmlSa

0*"

PROGRAM TITLE
MEDICARE -Part A
HosplJallnsurnnce Program

MEDICARE - Part B
Me<f1Cai Insurance

Coverage for acute hospital care; limited OJverage for slalled nursing
home, hospice and home care
Deductible: $1,260 per benelit period
Copeyments: $3151day for hosplJal days 61-£10;
$63OIday for hospital day90 (up 10 a max of "rlfetime)
reserve daYS- over yourJife6me);
$157.5O/day for skilled nursing home days 21-100

Persons 65+, eligible for Social Security or Ralroad
None
Retirement benefits; or who Wish to purchase coverage
although they are not eligible for Social Security or
Railroad Retirement; or who have been disabled forat
teast 24 monlils; and people wilil End Stage Renal
msease (ESRD).

Umfted coverage for physicians. outpatienlservices, diagnoslic lesis and
durable medical equipment

Same as above

Deductible: $147 per year
Premium: $104.90 per month for most enrollees

None

Coverage for pntSCription drugs:

INSIDE NYC

OUTSIDE NYC

EnroUment local Social secunty office or Enrollment local Social Security office
Icall: 1-80O-n2-1213 or visit www.ssa.gov orcall1-800-n2-1213 orwww.cms.gov
,or'MVW'medicare.gov

Part A claims:
PartA claims: Empire Medicare Services Empire Medicare Servicas 1-800MEDICARE or
at 1-800-MEDICARE or visit
VrWW.empiremedicare.com
www.empiremedicare.com

Part B Means-Tested
Based on your mcxfdied adjusted gross income as
reported on your 2014 tax retum:

kKl TaxRalum

JoinfTaxRalum

$85~OO

$17U.Oooorbelow

orb<!km

None

Part B claims: Empire Medicare Services
(all counties exa.pt Queens) 1-800-

MEDICARE
www.emptremedicare.com
GHI, Inc.: (Queens only) 1-80O-MEDICARE
www.ghimedicare.com
Enrollment Local Social Security Office or
Upstale Medica'" Division at 1-800MEDICARE orvisit www.ssa.gov

YOIIPay

$104.90
$85,001- $107,000 $107,001-$214WO $146.90

$107.001-$160.000 $214.001-$320,000 $209.80
$160,001-$214,000 $320,001-$428,000 $272.70
above $214,000
above $428WO $335.70
MEDICARE-PartD
Prescription Drug Coverage

GOVERNMENT AGENCY

RESOURCE LIMIT

INCOME LIMITS

EUGIBILITY

BENEFITS

PartBclairns:
Upstate Medica", Division
1-800-MEDICARE
www..umd.nycprc.com

Enronment:
1-800-MEDICARE
orvisil: JM'.lW.medicare.gov
or visitMWI.ssa.gov

Same as above

• Deductible: Maximum 01$320
• Premiwn:. Benchmark premium for 2015 is $36.94 in New York Slate. but
higher Income Individuals will pay more.

• InHial Period; pay 25% oflhe cost between $311 and $2,960
• Donut Hole: Vfuen drug costs exceed $2.960 and go up to $4,700 you will
pay 45% of the price for the brand-name drug and 65% offue price of the
gemmcdrug.
• Catastrophic Cover.!:.Qe: be,9i1s aflerthebensficiary has incurred more than
$4,700 in out-of..pocketexpenses. You only pay only asmaH copaymentfor
each covered drug un!il the end of the year

QUALIFIED MEDICARE
BENEFICIARY (QMB)

Pays for Medicare premiums, coinsurance. deductibles and copayments

PROGRAM

POISonS age 65+. Bind or Disabled who have low
Individuat Sl.001
income and low resources must have Medica'" Part A. Couple: $1,348
MedICare Part B or both in order to apply

No resource limit

1-8n-472-8411 or visil www.nyc.govlhbnV
hralhtmllmedicaljnsur.mce!medicaid.shbnl

Can local Depl of Social Servicesorvislt
www.heaIIh.slate.ny.uslnysdol1/medlCaffii
IdssIhlm

SPECIFIED LOW INCOME
MEDICARE BENERCIARY
(SUMS) PROGRAM

Pays for Medicare Part Bpremium only

Same as above

IndMduat $1,197
Couple: $1,613

No resource limit

Same as above

Same as above

QUALIFYING
INDMDlJALS -1

Pays for Medicare Part 8 premium only

Same as above

IndMdual: $1.345
Couple: $1,813

No resource flffiit

Same as above

Same as above

MEDJCAID

Comprehensive health care benefrts, including coverage ror prescription
drugs, physician services, hospitals, nursing homes and home care

Persons 65+, Blind or Disabled who have low income
and low resources; and most persons under 65 who
meet Safety Net Assistance Program budget rules

Individual: $ 825
Couple: $1,209

Individual: $14.850
Couple: $21,750

New applications are handled lIJrough
Medical Assistance Program's (MAP's)
neighbomood borough - based siteS

Insert local Department of Social
Services office number or-caR:
1-8110-541-2831

Exemptions: $1.500 per person for
burial fund or any amount in
irrevocable pre-need funeral
agreements; home; c;ar, health

Communily spouse allowances when other spouse is institutionaliZed:
Income: maximum 0[$2,980
Resources: maximum of $119.220

insurance premiumS
MEDJCAlD SPEND DOWN

PROGRAM

Community. hospital or nursing home coverage aftereJigibJe imfNidual or
couple has "spent down" his or her "sulJlIUS income" to Medicaid level

Persons 65+, BUnd or Disabled who have Incurred
No maximum. provided illat medical expenses mduce net Same as Medicaid
medical expenses equal to or greater illan illeir
Inrome to levels defined in the box aboVe or individuals
"surplus income" amount or have pre--paid their surplus pre-pay their surplus income amount
income

EUlERl.Y PHARMACEUTICAL Assistance in paying for prescription drugs. Only people who have Part D Residents age 65+ who are enrolled in a Part 0
INSURANCE COVERAGE
may enroD in EPIC. EPIC wiD pay your PartD premium up 10 $37.23/
program
month. EPIC wiD provide serondary coverage aller any required
(EPIC)
daduclibles are met.

EPIC Fee Plan:
Ind'lViduat $20,000
Couples: $26,000
EPIC Deductible Plan:
IrnflViduat $20,001 - $ 75,000
Couple: $26.001-$100,000

None

This free publication is copyright © 2015 Sadin Institute on Law & Public Policy I Brookdale Center for Healthy Aging at Hunter College.' 2180 Third Avenue, New York, NY 10035 (2U) 396-7835
NOTE: The information contained in this chart is accurate as of April, 2015. Free updates are available by visiting the Brookdale Center Website at www.brookdaJe.OIgisadin-law-institute/
Distribution is permitted with Hunter CoUegeJBrookdale Center Logos. Join our mailing list by sending an email to info@brookdale.org.

,www.health.state.ny.uslnysdoh/
medicaidlldss.htm

Inlonnalion Citywide:
HRAlnfoIine 1-8n-472-8411
\WN/.nyc.gO\IhtmVhrnJ1l1mV
medical insuranceJmedicaid.shlml
Same as Medicaid

Seme as Medicaid

New York State Dept.ofHealih
New York State Office for ille Aging

New YorI< Slale Dept ofHealih
New York State Office for the Aging
1-8()().332-3742
wwwllealth.state.nY4uslheattlLcarelepic

1-800-332,;)742
www.haaIIh.stale.ny.uslhealtluareJepic
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Individual Resource Limit

$14,850.00

Couple Resource Limit

'$21,750.00

Income Limits - Individu~ (plus
spend down program)

$845.00

Income Limits - Couple (plus spend
down program)

$1,229.00

Community Spouse Income
Allowance
PNA384. Break even point: 2490

$2,980.50

Personal Needs Allowance Chronic budgeting for Community
Case

$384 [if only 1 on Medicaid, &
income of both spouses is less than
@3300, pooled trust not needed]

Minimum Community Spouse
Resource Allowance

$74,820.00 if total resources are
$149,640 or less (or Y2 total
countable resources up to $119,220)

A'

.:im"~-¥ransfer Penalty Divisor -

#/2/° 33, UO
- ~2-J 0 Z 9. tP-C

$-12,390.00

Long Island

JVyc:

2015 Transfer Penalty Divisor Northern Metro

$11,455.00

~ransfer Penalty
Divisor -..
NeWYork City

...

".,,"

.,.~

-

$-l.,,~,~.4~: e0 If!2-; o;?- t· .(ffJ

Home Equity Limit for 2015

$828,000.00

Basic Part B premium

$104.901 rno unchanged

Skilled NH co payment

.~~!/b//£LlJA(.

SSI payment
Federal Estate Tax exclusion
NYS 2014
NYS 2015
NYS 2016
NYS 2017

W~

-W' '{f!:V

indiv; $+W2 couple

$5.43 million
$2,062,500
$3,125,000
$4, 187,500
$5,250,000

","'

~/
WGIUPD
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GENERAL INFORMATION SYSTEM
DIVISION: Office of Health Insurance Programs
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2.

3.
4.
5.
6.
7.

8.

The Supplemental Security Income federal benefit rate (FBR) for an individual living alone
remains $733/single and $1,1 ~O/couple.
The allo~tion amount remains $384, the difference between the Medicaid level for a household
of two and one.
The 24ge factors remain .968 and .160.
The SSI ,res.ource levels remain $2,000 for individuals and $3,000 for couples.
The $tate, supplement remains $87 for an,incjividual and $104 for a couple living alone.
Th€l Me,qi¢are Part A Hospital Insurance Base Premium is $226/month fOl: people having 30-39
weir\:< quarters and, $411/month for people who are not otherwise eligible for premium-free
hospital insurance and have less t~an 30 quarters.
'
The standard l';1edioare Part B monthlY premiwm for individuals who are held harmless will remain
$104.QO in 2016. The 2016 standardN\edic,arePart B forbeneflciari(3s, with income less than or
equal to $86,000 is $121.80, income greater than $85,000 ahd less than or equal to $107,000 is
$170.50, income greater than $107,000 and less than or equal to $160,00,0 is $243.60, greater
than $160,0,00 ,and, less than or equal ,to, $21,4,000 is $316.70, cmd greater than $214,000 is
$38~.8p.,:'

9.
10.

11.
12.

'"

'

'"

"

,

'

,

The.Maximum fed~ra! Community Spouse ResClur:ceAllowance remains $119,220.
The Mini.n1um State Qommunity Spouse Resource Allo.wance remains $74,820.
The', community l3P()use Minimum Mqnthly ly1aintenance Needs Alloyvance (MMMNA) remains
$2,98.0.!?,O. :.:,
.,...,.
.

15.

Ma)(imYITl F<:lmily Member Aiiowance remains $664 until the FPLs for 2016 are published in the
. .
,
Feqeral Regi:;;tl9 r .
PersO.nal Needs Allowance for certC)in waiver participaf)ts subject to spousal impoverishment
budgeting r~mains $384.
Family' M,e,mber AIIQ'iV.ance formula number remains $1,992 until the FPLs for 2016 are published
in the, FEiQerEj( Register..
SUQstantialGainful ActiVity (SGA): Non-Blind $1, 130/mollth, Blind $1,820/month, Trial Work

16.

SSI~re.lqtE!d studet:lt earned income. disregard limit of $1, 780/monthly up to a maximum of

17.

$7,1,80/an(lu(311y·· ..
The horn,eequityJimit for Medicaid cpverCjge, of nursing facility$er:vices and. community,based
..,
,..
..
,..
....
.
long-term carei~ $82$,000.

13.

14.

PenlJ~(1VVP) $$1 O/moDth.

18. Thes.pe,ci,aI..inc;ol11~,stand.ard fqr hqusing,expensE3s, is.avaHaple to. ind.i"i9~als who are dis~h~rged
from.a /Jul9ing facility and enroll. in the Managed Long Term Care program (MLTC) orreml:jin
enrolled in .MLTC (See 12 OHIP/ADM-5 for further information) ~nd for recipients discharged
from an a.dult home to the community and.enrolLin the MLTC program (See GIS 14 MAli7) ..
Thl9 special.income stand.ard amo.unt varies by region. For 2016, the amounts for the seven
State regions are: Northeastern-$445, Central-$384, Rochester-$400, Western-$341, Northern
Metropolitan-$837, Long Island-$1 ,060, and New York City-$1 ,094.

Please direct any questions to the Local District Support Unit at 518-474-8887 Upstate and 212-417-

4500 for NYC.

5

To Whom It May Concern:
Please acoopt the appiicatiOrl ofii1y spouse,_ _ _--..._ _ _ _ _ _~
fd'r Medicaid.

Although infonnation
on my resources and income are being provided on the
,
"

app1icatio~ r am not applying for Medicaid for myself. I am unable to contribute anything from
. '
.

my itrc()tl1e and rtlSOUl'ces toward the cost o~my spouse's medical care.
Please consider my spouse's application solely on the basis of-their income and
tesotlfces. On the basis of New York Social Services Law Section 366 (3) (a), Iundetsta,nd that it
is my spouse's right to obtain Medicaid even though I find it neoessary to refuse to contribute my
•

,~....

I

OWll funds toward my spouse's care.

Signed: ___._ _ _-'--_. . . . . . _ _ _---''--'
Dated:~,

_ _ _ _ __

Should They Go or Should They Stay?
Issue-Spotting for the New York Lawyer Whose Clients
May Be Considering a Change in Domicile to Florida
By Joanne Fanizza
With all that warm weather, sunshine and lack of
state income tax, Florida has become one of the prime
destinations for New Yorkers who are looking to retire
to another state that will be less of a drain on their fixed
incomes. There certainly are benefits to making that
move, most notably the tax system (or lack thereof),
but those benefits come with trade-offs, like a paltry
Medicaid system. Florida cannot afford to provide New
York-style Medicaid benefits when it collects a fraction of New York's tax receipts (despite almost equal
populations), due to its Constitutionally limited ability
to raise funds and balanced-budget requirement.1
The differences between New York and Florida are
considerable, and unless you are both admitted to practice in Florida and routinely practice there, you should
consider consulting with Florida counsel to ensure you
are giving your clients the best and most accurate advice possible. Meanwhile, if one of your clients advises
you that he or she is considering a change in domicile
to Florida, keep in mind the issues below. They may
make or break the client's decision:

ted to The Florida Bar and those not but who nevertheless insist on advising clients on Florida legal issues.
Keep in mind that Florida is considered a debtor's state
that will not allow your home to be taken away---so
long as you pay the mortgage, taxes and association
maintenance fees? If you do, then you and certain of
your heirs will enjoy the benefits of that property, even
if you don't want them to.

"Florida's unusual homestead laws
are perhaps the most difficult to
understand. .. "
There are three types of homestead protections in
Florida, one of which affects estate planning. The others
affect taxation of homesteaded property (off-the-top
exemption of $25,000 value from real property taxes,
plus some additional exemptions, if qualified)3 and
valuation of homesteaded property (annual caps on
increases in valuation).

©

®

No state income tax, Article VII, Section 5, Florida Constitution

You get what you pay for (see Medicaid section)

No state estate tax, Article VII, Section 5, Florida Constitution

You get what you pay for (see Medicaid section)

Sun!

Hurricanes!

Homestead protections (3): Article X § 4 and Article VII
§ 6, Florida Constitution; Fla. Stat. § 732.401-.4015

Restrictions on devise of homestead, Fla. Stat.
§ 732.401-.4015

Bar on creditors' claims 2 years after death Fla. Stat. §
733.710

Smart creditors file caveats and force estates open within 2
years of death

Legal process is simpler and faster

(I don't see any downside to this)

Homestead
Florida's unusual homestead laws are perhaps the
most difficult to understand, and the area in which
many attorneys commit malpractice-both those admit-

16

The most important homestead protection for
estate planning purposes is found in Article X, § 4 of
the Florida Constitution, which gives homeowners
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who declare homestead (you must apply!) protection
from the claims of creditors, including from forced sale,
Medicaid liens and all other creditors except the lender
who financed the loan to purchase the property, taxing
authorities, and materialmen.
Article X, § 4 states as follows:
(a) There shall be exempt from forced sale tmder
process of any court, and no judgment, decree
or execution shall be a lien thereon, except for
the payment of taxes and assessments thereon,
obligations contracted for the purchase, improvement, or repair thereof, or obligations contracted for house, field or other labor performed
on the realty, the following property owned by a
natural person:
(1) a homestead, if located outside a municipality, to the extent of one hundred sixty
acres of contiguous land and improvements
thereon, which shall not be reduced without
the owner's consent by reason of subsequent
inclusion in a municipality; or if located
with a municipality, to the extent of one-half
acre of contiguous land, upon which the exemption shall be limited to the residence of
the owner or the owner's family;
(2) personal property to the value of $1,000.
(b) These exemptions shall inure to the surviving
spouse or heirs of the owner.
(c) The homestead shall not be subject to devise if
the owner is survived by spouse or minor child,
except the homestead may be devised to the
owner's spouse if there be no minor child. The
owner of homestead real estate, joined by the
spouse if married, may alienate the homestead
by mortgage, sale or gift and, if married, may
by deed transfer the title to an estate by the
entirety with the spouse. If the owner or spouse
is incompetent, the method of alienation or
encumbrance shall be as provided by law.
In essence, this means that a homestead passes to a
spouse or lineal descendant free from the claims of creditors. But it also states that a homesteader is restricted
from devising that property upon death if the homesteader is survived by a spouse and/ or minor child. In
other words, Florida does not allow a testator to leave
a spouse or minor child without a roof over their head.
For example, if a decedent owned the homestead in his
or her name only, upon death was married and/ or had
a minor child, yet attempted to devise their homestead
in his or her will to a third party (e.g., a paramour), that
devise is modified under the law: The spouse and/ or

,,-"J'rn

1\

r-I_I ___ ---

minor child receives a life estate in. the property, with
the remainder to go to the ultimate devisee.
If a decedent has creditors, no spouse or children
but other lineal descendants, the homestead will still
pass free from creditors' claims to a more remote
descendant. But if the decedent wishes to devise that
homestead to some other third party (i.e., someone
who is not a lineal descendant), that can be done if
there is no spouse or minor child, but the property
will not pass free from the claims of creditors. The idea
is to protect those who relied upon the decedent for
support.

"Florida does not allow a testator to
leave a spouse or minor child without a
roof over their head.
If

There is similar protection for "exempt property"
as defined in Fla. Stat. § 732.402, but only to a spouse
or child, not all lineal descendants. Exempt property
generally consists of household furnishings up to
$20,000 in value, two motor vehicles, qualified 529
plans, and certain teacher benefits.
Practice point: If you are drafting a will for a New
York domiciliary who may be moving to Florida in the
near future, do NOT call for the homestead to be sold
upon death. That destroys the homestead protection
and frees the assets for creditors' claims. 4 Also, if your
New York domiciliary is survived by a spouse and/
or minor child, any testamentary clause that attempts
to force a sale of the property, or devise it to someone
else, will be modified by the Florida courts. Attorneys
admitted in New York but not admitted in Florida
should not draft wills that they know are intended to
be effective in Florida. Clients should be advised to
see a Florida-admitted attorney at this time or after the
move to Florida.
Estate Planning and Administration
In many ways, Florida is more protective of its seniors than other states, which protections are reflected
in the Florida Probate Code.
Florida recognizes and allows for the probate of a
will executed under another state's laws so long as it
meets that state's laws at the time of execution. s It does
not recognize holographic (handwritten or self-made)
or mmcupative (oral) wills. Id. But it also does not
consider a self-made will to fall under the ban if it is
prepared with the formalities of execution required by
Florida law.

Some additional differences:
@

©

-

More options to avoid probate by proper homestead
planning, etc.

You must file will, notice of trust and death certificate upon death if no probate, Fla. Stat. §§ 732.901,
736.05055

732.517 (and for trusts, too, Fla. Stat. § 736.1108)

Full-blown will contests allowed (because litigation is
streamlined, cases move)

Separate writings allowed to dispose of personal property, Fla. Stat. § 732.515

Possible problems with fraud or forgery? (I've never
seen that happen)

Not stuck on staples and "dog and pony show" formalities of execution

Proper drafting is paramount, with proper page breaks
and initials and dates on every page

Advanced directives can be merged for simplification
(e.g., health care proxy, living will and medical power
of attorney), Chapter 765, Parts I, II and III; however,
DNRs require very specific execution, including color
of paper

No downside to the advanced directives; DNRs are
usually not adhered to by EMTs, for example (thought
is, if someone called for emergency medical help, the
individual no longer wanted to adhere to a DNR)

Durable powers of attorney are not as complicated as
NY's, Chapter 709; no more springing POAs as of October 1,2011, Fla. Stat. § 709.2108(2)

New requirements make them more complicated than
in years past, adding some NY-like clauses, such as
gifting, Chapter 709, Fla. Stat. §§ 709.2201, 709.2202

In terrorem clauses are unenforceable, Fla. Stat. §

-Legal process is simpler and faster (including Guardianship)
To explain some of the items in the chart above:
Homestead planning, revocable living trusts, joint
titling of property (real or otherwise) will allow your
client to avoid probate (which is the only term used; it
includes testate and intestate estates and the petitions
are for administration). Even if your client can avoid
probate, original wills and death certificates must be
filed upon death, and Notices of Trust must be filed,
too. 6 The purpose of these formalities is to give creditors
an opportunity to find the estate or trust assets in order
to make valid claims.
Florida does not enforce in terrorem clauses in wills
or trusts, even if valid in the state in which the will was
drafted? The thinking behind such a policy is that the
state does not want to penalize anyone with a legitimate
claim. If it turns out the challenge to the will is frivolous,
the court will punish the objecting party in another way,
such as assessing attom.eys fees. 8
Florida favors separate writings for personal property, giving testators the opportunity to change their
mind over time without having to constantly rewrite
their WillS,9
18

You generally must complete probate within 12 months
of issuance of letters

Florida's attitude toward "Do Not Resuscitate" documents is more stringent, erring on the side of life. 'The
form itself must be on bright lemon-yellow paper and
signed by a doctor, and any failure to execute it properly
will consider it void. iO If emergency personnel are called
to a location where the victim has a DNR, they will still
attempt to revive the victim, on the thinking that the
victim likely changed his/her mind by calling for help.
If a Florida resident fails to prepare certain advanced directives and loses competency, the Guardianship procedure is vastly more streamlined and efficient
than New York's procedure under Article 81 of the Mental Hygiene Law.u You can have a guardianship in place
within a matter of weeks. It is also carefully scrutinized
on an annual basis, leaving little room for subterfuge by
Guardians who would take advantage of their Wards. 12

Practice point: It is easy to commit malpractice in
Florida regarding will drafting and probate if you are
not familiar with the intricacies of Florida law. If you
are foolish enough to try to probate an estate in Florida,
be advised that judges are proactive and will file a
complaint with proper authorities against an offend-
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ing attorney. The unlicensed practice of law has been
criminalized in Florida. The courts also will not hesitate
to sanction an attorney who does not meet the time and
substantive filing requirements.
Real Estate
Florida has very clear requirements for the proper
execution of deeds that are much different from New
York. They are designed to avoid fraud, and they succeed greatly in doing so. (Requirements of witnesses,
color of ink, pagination, etc.) Recording clerks are
required to take your papers and record them, so long
as they meet basic requisites (color of ink and notarization, except for promissory notes); they do NOT pass
judgment on whether your documents meet any legal
tests. They leave that to the malpractice carriers. So if
you prepared a deed for a Florida property that was
accepted and recorded by a clerk, do not think that
you did the job right. I cannot tell you how many times
I have found completely invalid deeds recorded by
New York lawyers who simply committed malpractice.
Those problems rear their ugly heads later on, when
the chain of title is broken and their clients have difficulty conveying the property.13
Practice point: If you are a New York lawyer who
prepares a Florida deed, watch out! You have likely
committed malpractice. Worse, you have committed a

third degree felony by practicing Florida law without
a license. 14 Why take a chance on such a small fee?
Please retain Florida-licensed counsel!
Medicaid
Florida's Medicaid budget is paltry compared to
New York's due to limitations on Florida's revenueraising constraints. The Florida Constitution bars
a state income tax and estate tax,15 and Florida has
ended state corporate income taxation and taxes on securities and other similar intangible property. Florida's
Constitution also requires the state budget to be balanced every year, so there is never any government
borrowing to make ends meet,16
Political will also dictates the expansiveness-or
lack thereof-of entitlement programs. Florida is one
of the states that opted out of Medicaid expansion, and
it refuses to set up health insurance exchanges. That
type of mentality, combined with limited revenues,
severely hampers the provision of social services and
entitlement programs.
Perhaps the easiest way to capture the differences
between Florida's Medicaid program and New York's
is by using a comparison chart. These are the figures
for 2015:

New York

Florida
Asset limit == $2,000

Luxury accOlmts! $14,850

Income cap == $2,199/month

Income level == $825/ month

Monthly personal allowance: Was $35, rose to $105.00
as of July I, 2014

Monthly personal allowance: $50

CSRA == $119,220

CSRA== $119,220

MMMNA== $2,931

MMMNA == $2,980.50

No Community Medicaid! At-home and ALF waiver
programs have lengthy waiting lists of 10,000 or more;
at home, 4 years wait; ALF, 2+ years wait; if lucky
enough to qualify, services are limited

Ambitious Community Medicaid program

Look-back period started late due to legislative coruusion: FullS-year look-back began in December 2014

Look-back period is 5 years with onset of DRA 2006 on
Feb. 6,2006

Penalty divisor == $7,995 statewide

Penalty divisor == from $8,768 central to $12,390 LI

More willing acceptance of Personal Services Contracts,
although they are undergoing state agency review; accepts promissory note planning

Hates Personal Services Contracts; accepts promissory
note planning

Can shelter excess income into a Qualified Income Trust
or Miller Trust

Can shelter excess income into a pooled trust

I\IVCD A
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If you are counseling clients about a potential
move to Florida, you should consider discussing the
following issues:

1. If they became ill in Florida, would they stay?
Or would they move back to New York to be
closer to their children or extended family? This
will affect how the homestead might be handled
and the calculation of penalties for transfer
purposes.
2. What is their monthly income? How does that
affect their ability to private pay for a nursing
home in Florida versus returning to New York
and having to go on Medicaid?

Save time while keeping
up-to-date on the most
significant New York
appellate decisions

3. Which state's planning tools are more helpful,
e.g., Florida's personal services contract? New
York's community Medicaid program? Which
state's penalty divisors are more helpful?
These are a few ideas, and there are likely many
others. But at least you now know how to spot the
issues for your clients who are considering a move to
Florida.

An exclusive member benefit, the
CasePrepPlus service summarizes
recent and significant New York
appellate cases and is available for
free to all NYSBA members. It includes
weekly emails linked to featured
cases, as well as digital archives of
each week's summaries.

Endnotes
1.

Art. VII, §1(d), Florida Constihltion.

2.

Article X § 4, Florida Constitution; see also, Chapter 222, Florida
Statutes.

3.

Article VII § 6, Florida Constitution.

4.

Estate of Price 'D. West Florida Hospital, 513 So.2d 767 (Fla. 1st
DCA 1987).

5.

Fla. Stat. § 732.502(2).

6.

Fla. Stat. §§ 732.901, 736.05055.

7.

Fla. Stat. §§ 732.517 and 736.1108.

8.

E.g., Fla. Stat. § 57.105.

To access CasePrepPlus,
visit www.nysba.org/caseprepplus.

9.

Fla. Stat. § 732.515.

10.

Do Not Rescuscitate Orders are executed under the "informed
consent" provision of the Health Care Advance Directives
Section of the Civil Rights Law, Fla. Stat. § 765.101(9), and may
be executed by health care proxies or agents pursuant to a
power of attorney.

11.

See, e.g., Chapter 744, Florida Statutes; Part III, Florida Probate

FlRST DEPARtMENT

Code.

12.

INSURANCE LAW.
li'iSU1H:H ),.\USI

See, Fla. Stat. §§744.3675, 744.3678, 744.368, 744.3685 and
For the requisites of Florida deeds, see Chapter 689, Florida
Statutes.

14.

Fla. Stat. § 454.23.
Art. VII § 5, Florida Constitution.
See note I, supra.
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BRIDGE-THE-GAP
NY NOTARY LAW

Speaker: Michael Isernia, Esq.

NEW YORK NOTARY LAW
Presenter: Michael J. Isernia, Esq.; BE, MBA, JD summa cum laude
As a 1985 graduate of the SUNY Maritime College, Mr. Isernia, earned his
Bachelor of Engineering degree in Marine/Mechanical Engineering and was
commissioned as an officer in the US Naval Reserve. He spent the first 9 years of
his working career as a Structural Engineer for the Grumman Corporation.
During that time he designed repairs to damaged F-14 Tomcat Fighter planes in
Florida, Virginia, California and at their Calverton facility on Long Island’s East
End. He received his Master of Business Administration degree in General
Management from Dowling College in January 1994.
In August 1994 he entered the Night Student program at the Jacob D. Fuchsberg
Law Center of Touro College in Huntington, NY (now at Central Islip, NY). At
the same time he began working at Underwriters Laboratories, Inc. in Melville,
NY where he was ultimately promoted to the position of Program Manager.
He graduated from Law School with a Juris Doctor summa cum laude in May 1998
ranked 4th in his class of 82 members. In January 1999, he was admitted to
practice as an Attorney and Counselor-at-Law in New York State. Besides New
York State, Mr. Isernia has been admitted to the Bar of the US Supreme Court, US
Court of Appeals for the Federal Circuit and the US Court of Appeals for the
Armed Forces.
He practices mainly in the areas of Real Estate Transactions, Elder Law, Wills,
Trusts & Estates. He is a member of the Suffolk County Bar Association as well
as the National Notary Association.
He received his first commission as a Notary Public in 1996. He has lectured on
the topic of Notary Law for the Suffolk County Bar Association, Nassau County
Bar Association as well as for the Suffolk County Department of Corrections.
From 2010 – 2015, Mr. Isernia served as a Trustee on the Board of Education for
the Sachem Central School District at Lake Ronkonkoma, NY. Previously he
served as the Vice-Chairman of the Budget Advisory Committee and the
Secretary of the Capital Projects Advisory Committee for the District.
He was Honorably Discharged from the Naval Reserve in 1993 at the rank of
Lieutenant and still maintains a US Coast Guard Merchant Mariner’s Credential
as a Third Assistant Engineer of Steam or Motor vessels.

