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INSURANCE LAW 5102(a)
Notwithstanding any other law, in any action by or on behalf of a covered person
againstanother covered person for personal injuries arising out of negligence in the
use or operation of a motor vehicle in this state, there shall be no right of recovery
for non-economic loss except in the case of a serious injury, or for basic economic
loss
INSURANCE LAW § 5102(d)
“Serious injury” means a personal injury which results in death; dismemberment,
significant disfigurement; a fracture; loss of a fetus; permanent loss of use of body
organ, member, function or system; permanent consequential limitation of use of a
body organ or member, significant limitation of use of a body function or system;
or a medically determined injury or impairment of a non-permanent nature which
prevents the injured person from performing substantially all of the material acts
which constitute such person’s usual and customary daily activities for not less
than ninety days during the one hundred eighty days immediately following the
occurrence of the injury or impairment.
Vidal v. Maldonado, 23 Misc.3d 186, 873 N.Y.S.2d 842 (Sup. Ct. Bronx Co. 2008)
(Victor, J.)
From the perspective of one who reviews the abundant decisions on a weekly
basis, the following observation, under the caption “Great Expenditure of limited
Judicial Resources,” is quite apt: “Trial courts are then presented with the “serious
injury” issue on a motion made by a D for summary judgment; and the court must
then use its “powers” to discern whether the minimum legal requirements have
been met to send the case to a trial by jury. The motions and papers submitted by
both sides are usually copious, and thus, a thorough review of the record and
current appellate decisions requires a great expenditure of limited judicial time. In
any event, the decision rendered is usually challenged and refuted by the losing
side; and thus many (too many) of these cares are appealed, and many of those
appeals result in non-unanimous (and sometimes acrimonious) decisions which are
often difficult to reconcile with prior precedent.” COMMENT: 6 years later,
observations are still valid.
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McNeil v. Hockey, 2012 N.Y. Slip Op. 52252(U) (Sup. Ct. Clinton Co.) (Muller, J.)
“This Court is called upon, yet again, to embrace the Sisyphean challenge of
whether a P’s evidence of personal injury meets the statutory threshold set by
Insurance Law §5102(d), ‘an elusive standard that all too frequently escapes facile
and final resolution’. (Brown v. Acky, 9 A.D.3d 30, 31, 776 N.Y.S.2d 56 (1st Dep’t
2004).
I.

GENERALLY
A.

Threshold Requirement
1.

Nature

Rudea v. Friedman, 123 A.D.3d 1104, 1 N.Y.S.3d 187 (2d Dep’t 2014)
Upon D’s failure to answer, P moved for leave to enter a default judgment on the
issue of liability and for an inquest on damages. Trial court granted former, but
denied latter. Court modified, concluding that trial court should have directed
inquest on damages, noting serious injury is an issue of damages not liability. It
also noted that P will be required to prove she sustained a serious injury, D may
present proof at inquest, but D may not conduct discovery with respect to damages.
2.

Covered Person

Graham v. Gerow, 126 A.D.3d 1549, 6 N.Y.S.3d 859 (4th Dep’t 2015)
P was injured when his car was struck by a farm tractor with attached field plow
operated and owned by Ds. Court noted S/I requirement was not applicable as the
tractor and attached field plow were being used exclusively for agricultural
purposes.
B.

SUM Coverage

State Farm Mutual v. Fitzgerald, __ A.D.3d __, __ N.Y.S. 3d __ (2015)
P insurer of driver filed petition to stay arbitration of respondent passenger’s claim
for SUM benefits. The respondent and driver were police officers and the police
car they were in involved in an accident with another vehicle which was
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underinsured. Court held 4-3 that a police car was not a motor vehicle for
purposes of SUM coverage.
Serrano v. Progressive Ins., 123 A.D.3d 1000, 997 N.Y.S.2d 328 (2d Dep’t 2014)
P sued D carrier, alleging D failed to pay a valid claim for uninsured benefit.
Court dismissed complaint on the ground - apparent - that P’s claim was subject to
mandatory arbitration. COMMENT: Under Condition 12 of the Mandatory SUM
Endorsement, where the maximum amount of SUM coverage equals that
mandatory amount of coverage ($25,000) arbitration of the claim is mandated.
GEICO v. Johnson, 123 A.D.3d 711, 997 N.Y.S.2d 709 (2d Dep’t 2014)
Johnson was involved in a MV accident in NY. He was driving his sister’s car,
registered and insured by State Farm in Ohio. The policy contained an
endorsement for uninsured motorist coverage, which provided for liability limits of
$100,000 per person and $300,000 per accident, but excluded from the definition
of an insured any person who is insured for uninsured motor vehicle coverage
under another vehicle policy. State Farm disclaimed coverage on the ground that
John had UM coverage available through GEICO and therefore, State Farm
argued, he was not insured under the GEICO policy. When he demanded
arbitration under the GEICO policy, an application to permanently stay arbitration
was filed, with GEICO arguing that the exclusion in the State Farm policy violated
NY law. Here, the exclusion contained in the uninsured motorist coverage
endorsement of State Farm’s personal automobile liability policy is not permitted
by law. “Insurance Law §3420(f)(1) requires that every automobile insurance
policy contain an uninsured motor vehicle endorsement. Neither that statute, nor
any regulations applicable to it, mentions any exclusions.” COMMENT: In short,
the State Farm policy had to meet NY minimum requirements.
Encompass Indemnity Co. v. Rich, ___ A.D.3d ___, ___ N.Y.S.3d ___
(2d Dep’t 2015)
Goodman was driving his car and speeding when he lost control of it and crashed it
into a utility pole. When respondent Rich, a fireman, responded, Goodman was
trapped inside his vehicle, bleeding, drifting in and out of consciousness, and,
when awake, moaning in pain. In order to extract Goodman from the vehicle, the
firefighters used the “jaws of life” to cut the vehicle’s roof, and Rich and three
other firefighters lifted the roof off of the vehicle. In the process thereof, Rich
sustained injuries. Rich sought SUM coverage from P, his insurer and P sought
3

permanent stay of arbitration of claim. Court held P failed to establish that Rich
was not entitled to coverage under the SUM endorsement. The evidence in the
record established that Goodman’s negligent use of his vehicle directly caused the
accident that led to him being trapped and in obvious need of intervention and
resulting injuries. It cannot be said, as a matter of law, that Goodman’s negligent
use of his vehicle was not a proximate cause of Rich’s injuries under the danger
invites rescues doctrine. COMMENT: Court cited in support Kesich v. New York
Cent. Mut., 146 A.D.3d 1219 [3d Dep’t 2013]).
Hauber-Malota v. Philadelphia Ins. Co., 121 A.D.3d 327, 991 N.Y.S.2d 190
(4th Dep’t 2014)
Court held P employee, who was injured during the course of her employment
when the employer-owned vehicle in which she was riding was rear-ended by a
vehicle driven by a fellow employee, and who was barred by the exclusive remedy
provisions in the WCL from suing the co-employee based on negligence, was not
entitled to SUM benefits under her employer’s automobile liability insurance
policy. The reason was that P was not legally entitled to recover damages from the
employee or employer and thus barred by SUM endorsement.
C.

First-Party Benefits

Viviane Etienne Medical Care, P.C. v. Countywide Ins., 25 N.Y.3d 498,
__ N.Y.S.3d __ (2015)
Court held a P medical provider demonstrates prima facie entitlement to S/J in
action to recover no-fault benefits by submitting evidence that payment of no-fault
benefits are overdue, and proof of its claim, using the statutory billing form was
mailed to and received by D insurer through admissible evidence.
Rhames v. City of New York, 130 A.D.3d 405, 11 N.Y.S.3d 482 (1st Dep’t 2015)
P, a city employee, was injured when, while helping to unload a delivery of paper
inside the school building where he worked, the skid that was carrying the paper
fell on his foot. Trial Court granted P’s motion to deny respondent workers’
compensation lien. Court held under circumstances presented, P was not entitled
to recover no-fault benefits since the delivery person’s vehicle was clearly not a
proximate cause of P’s injuries. Thus, the application to deny the workers’
compensation lien should have been denied.
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Gonzalez v. American Commerce Ins. Co., 124 A.D.3d 718, 2 N.Y.S.3d 199
(2d Dep’t 2015)
P who had been a passenger in her husband’s vehicle, fell while exiting the vehicle
after her husband had parked vehicle on the street in front of their home. She
allegedly injured her knee as a result of the fall. P submitted an application for nofault benefits to D under automobile insurance policy issued to P and her husband.
D denied her claim on the ground that the injury did not arise out of the use or
operation of a motor vehicle. P commenced this action against D to recover nofault benefits under the subject insurance policy. Court held P’s alleged injuries
did not arise from the use or operation of a motor vehicle.
Avenue C Medical, P.C. v. Encompass, Inc., 130 A.D.3d 764, 12 N.Y.S.3d 578
(2d Dep’t 2014)
P sought a de novo determination of a claim for first-party benefits where the
master arbitrator vacated the arbitrator’s award in its entirety. Court held action
was properly dismissed for lack of subject matter jurisdiction since where, as here,
the master arbitrator’s award was less than $5,000, P could not maintain the
action.
Matter of Cruz v. City of New York, 123 A.D.3d 1390, 999 N.Y.S.2d 603
(3d Dep’t 2014)
WCB ruled that self-insured employer was not entitled to take an offset from the
third-party recovery against a scheduled loss of use award associated with
claimant’s 9.4 weeks of lost time arising out of a MV accident. Court affirmed,
concluding that here the payment is considered reimbursement for basic economic
loss and the fact that the monthly rate of award exceeded the $2,000 threshold in
Ins. Law §5102(a)(2) was irrelevant.
Boyson v. Kwasowsky, 129 A.D.3d 151, 9 N.Y.S.3d 765 (4th Dep’t 2015)
P sought first-party benefits under policy issued by D insurer arising out injuries
she sustained in an accident involving D’s insured. She was injured when she was
struck by the airborne motorcycle she was riding on as a passenger after being
thrown from it following the accident. Court held she was “occupying the
motorcycle when she was injured and thus not entitled to benefits. It noted that P’s
ejection was the result of the motorcycle driver’s attempt to avoid a collision with
the very pickup truck that propelled the motorcycle in plaintiff’s direction.
5

Although plaintiff was briefly separated from the motorcycle during the incident,
she remained vehicle oriented and her separation did not transform her status from
an occupant of the motorcycle to a pedestrian during the brief interval between
striking the ground and being struck by the motorcycle.
Levy v. Fischman, 2014 N.Y. Slip Op. 51749(U) (App. T. 1st Dep’t)
Court granted D’s S/J motion dismissing legal malpractice claim based on D’s
failure to pursuant arbitration in connection with P’s claims for first-party benefits.
It noted that the decision represented a reasonable litigation strategy in view of
possibility of collateral estoppel effect of arbitration award pursuant to Clemens v.
Apple (65 N.Y.2d 746 [1985]).
Contact Chiropractic v. New York City Transit Auth., 42 Misc.3d 60,
979 N.Y.S.2d 766 (App. T. 2d Dep’t)
Six-year SOL applies to medical provider’s action against self-insured public bus
operator to recover assigned first-party benefits.
II.

THRESHOLD CATEGORIES
A.

Significant Disfigurement

Forster v. Novic, 127 A.D.3d 605, 5 N.Y.S.3d 869 (1st Dep’t 2015)
Court held Ds established prima facie that P did not sustain a significant
disfigurement as their plastic surgeon described the scar on P’s forehead as “well
healed” and “barely perceptible,” and their neurologist noted that the scar was
“hardly visible”; and a photograph taken by the plastic surgeon bears out these
descriptions. COMMENT: Would Ds have prevailed without the photograph?
Knight v. M&M Sanitation Corp., 122 A.D.3d 683, 996 N.Y.S.2d 330
(2d Dep’t 2014)
Court held P’s loss of teeth which predated the accident could not, obviously,
support claim under this category.
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Raucci v. Hester, 119 A.D.3d 1044, 989 N.Y.S.2d 164 (3d Dep’t 2014)
Court held “the photographs in the record are adequate to create an issue of fact as
to whether a reasonable person observing P’s surgical scars would consider them
unattractive or objectionable.”
Cross v. Labombard, 127 A.D.3d 1355, 9 N.Y.S.3d 413 (3d Dep’t 2015)
Court noted a question of fact was present. D’s physician opined that the ½” and
3” scars were not readily visible and did not constitute a significant disfigurement
and P’s physician disagreed. Furthermore, P averred that the location of the scars
was uncomfortable because straps from dresses, swimsuits and bras rubbed in that
area. If she were to wear clothing that exposed her shoulders, the scars would be
visible, at least to some extent. She also noted, as supported by photographs that
the scars were different in color from the surrounding skin and that one scar is
slightly puckered. Court commented that while the photographs in the record are
not of great quality, the evidence was sufficient to raise a question of fact.
Sanchez v. Dawson, 120 A.D.3d 933, 991 N.Y.S.2d 494 (4th Dep’t 2014)
Court held jury verdict that failed to find 4” surgical scar on P’s neck to be a
significant disfigurement and was not against weight of the evidence.
B.

Fracture

Knight v. M&M Sanitation Corp., 122 A.D.3d 683, 996 N.Y.S.2d 330
(2d Dep’t 2014)
After noting that complaint did not specify that a tooth or a jawbone was fractured,
the BOP alleged loosening of P’s “existing dental structures in his mouth leading
to teeth loss” and need for multiple surgical tooth extractions, and BOP did not
sufficiently particularize P’s allegation of fracture as a result of the subject
accident, Court held the trial court correctly denied the plaintiff’s request to charge
the jury with respect to the fracture category. Court also noted in any event there
was no proof of a tooth or jawbone fracture.
Lawrence v. McClary, 125 A.D.3d 1502, 4 N.Y.S.3d 430 (4th Dep’t 2015)
Court noted that while P’s podiatrist initially diagnosed only a “possible stress
fracture” when reviewing x-rays of P’s left foot, he thereafter determined that a
7

subsequent bone scan showed a healing stress fracture which was sufficient to
establish a S/I.
C.

Loss of Fetus

Leach v. Ocean Black Car Corp., 122 A.D.3d 587, 996 N.Y.S.2d 307
(2d Dep’t 2014)
Court held that “loss of fetus” category does not include the premature birth of a
living child, and is only applicable where a viable pregnancy terminates with loss
of the fetus.
D.

Permanent Loss of Use

Oberly v. Bangs Ambulance, 96 N.Y.2d 295, 727 N.Y.S.2d 378 (2001)
The claimed loss of use must be a “total” loss of use. Thus, P’s claimed mere
limitation of use of his arm, although permanent in nature does not establish a
serious injury under this category.
E.

Permanent Consequential Limitation of Use/Significant Limitation
of Use
1.

Court of Appeals

Toure v. Avis Rent A Car Systems, Inc. 98 N.Y.2d 345, 746 N.Y.S.2d 865 (2002)
Toure v. Avis Rent A Car Systems, Inc.
P’s physician averred that MRI and CT scan revealed bulging and herniated discs
after the accident and that upon examination P had muscle spasms in lumbrosacral
area and decreased range of motion in lumbar area. He opined that the disc
pathology was caused by accident and his injuries were permanent and “resulted in
restriction of use and activity of the injured areas and permanent limitation of his
spine and peripheral nervous system;” and related this assessment to his complaints
of difficulty in sitting, standing and walking for extended periods of time, which
limitations are “a natural and expected medical consequence of his injuries.” Court
held this proof was sufficient to establish a serious injury as it sufficiently
described the “qualitative nature” of P’s limitations and was supported by objective
medical evidence.
8

Manzano v. O’Neil
P testified that as a result of the accident she could not do any heavy lifting, could
not shovel snow off the driveway or clean the house as she used to do, and cannot
pick up her children. Her physician opined that she had suffered two herniated
cervical discs as a result of the accident, which was supported by the MRI films he
interpreted; and correlated that condition to her inability to perform those normal,
daily tasks. Court held this proof was sufficient to establish a serious injury.
Nitti v. Clerrico
In this 90/180 days category case, Court held P’s expert’s opinion offered to
support her limitations as a result of an injury was insufficient as the expert’s
notation of detection of spasm was not fully explained; his range of motion
findings were not based on any objective finding but rather, as he conceded, based
on P’s complaints of pain; and there was no admissible proof regarding the
existence of any disc pathology as the MRI report was not introduced into evidence
and the expert did not testify that the MRI films supported a finding of discs
pathology.
Ramkumar v. Grand Style Trans. Enter., 22 N.Y.3d 905, 976 N.Y.S.2d 1 (2013)
In holding P’s proof was sufficient to defeat S/J, Court noted the “qualitative
assessment of . . . P’s condition” rendered by the physician who performed
arthroscopic surgery on P’s knee was that P’s meniscal tear injury as causally
related to the car accident, and that the meniscus has permanently lost its stability
with onset of scar tissue, instability, loss of range of motion, and pain, which P will
have for the rest of his life.
2.

First Department

Acosta v. Vidal, 119 A.D.3d 408, 988 N.Y.S.2d 485 (1st Dep’t 2014)
In affirming dismissal of P’s complaint, Court noted that her surgeons’ post-op
examination found that P had a negative impingement sign, which indicated her
spinal condition had been repaired.
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Mejia v. Ramos, 124 A.D.3d 449, 1 N.Y.S.3d 73 (1st Dep’t 2015)
Court held P raised a triable issue of fact by submitting reports from his treating
physiatrist and orthopedic surgeon finding significant limitations and positive
clinical findings about 1 ½ months after the accident, and weeks before surgery;
and related to the accident. COMMENT: Court had concluded D met his burden
by his medical expert’s opinion that after the surgery P had full ROM in his knee.
Neil v. Tidani, 126 A.D.3d 581, 3 N.Y.S.3d 587 (1st Dep’t 2015)
Court held P’s ROM limitations were sufficient to raise an issue for jury resolution
as to whether the deficits were “significant” or “permanent consequential”
limitations of his right knee, particularly where P had undergone a lengthy course
of PT, and his pain had persisted to the point of needing surgery, which revealed
the torn ligament.
Perdomo v. City of New York, 129 A.D.3d 585, 12 N.Y.S.3d 60 (1st Dep’t 2015)
Court held P raised a triable issue of fact as to whether she sustained a S/I to her
right knee under the significant but not the permanent category. It noted that P’s
medical expert as to the latter found a deficit in ROM upon examination 3 years
later, but the surgeon failed to reconcile his earlier normal findings with that later
finding which failure entitles Ds to S/J on any claim of a S/I based on the
permanent consequential limitation of use category.
Michels v. Marton, 130 A.D.3d 476, 13 N.Y.S.3d 407 (1st Dep’t 2015)
Court held P failed to raise a triable issue of fact as to her claim of a S/I to her right
knee as her physician, who measured her right knee ROM shortly after the
accident, did not indicate the normal ROM and did not diagnose any knee injury.
3.

Second Department

Rosado v. Wadolowski, 128 A.D.3d 454, 9 N.Y.S.3d 214 (1st Dep’t 2015)
In opposition to D’s S/J motion, P submitted the affirmed report of her orthopedic
surgeon who found objective medical evidence that she suffered a partial tear of
her meniscus and other injuries to her right knee and opined that those injuries
were casually related to the accident. Although he found no limitation in range of
motion upon recent examination, Court held his findings of qualitative limitation
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that persisted despite conservative treatment and required surgical treatment raised
an issue of fact as to whether she suffered a serious injury involving a significant,
but not permanent, limitation in use.
Kahvejian v. Pardo, 125 A.D.3d 936, 4 N.Y.S.3d 133 (2d Dep’t 2015)
In upholding verdict for P, Court noted that the fact P did not lose complete use of
his hip did not mean he did not sustain a S/I since a “permanent consequential
limitation of use of a body organ or member” is sufficient to establish S/I.
4.

Third Department

Raucci v. Hester, 119 A.D.3d 1044, 989 N.Y.S.2d 164 (3d Dep’t 2014)
Court held P established prima facie case of S/I through affidavit of her physician
who opined that despite surgery which helped alleviate her cervical pain, accident
“resulted in permanent limitations in the range of motion in her cervical spine . . .
because approximately 12% or so of functional motion is divided among each
subaxial element of the lumbosacral spine;” and P would lose approximately 25%
of her flexion and extension and the same approximate amount of loss in her
cervical rotation.
Benson v. Varmette, 121 A.D.3d 1350, 995 N.Y.S.2d 634 (3d Dep’t 2014)
Court held P submitted sufficient evidence from which the jury could rationally
conclude that she sustained a significant limitation of the use of her cervical spine,
noting P presented expert medical evidence from her pain management physician,
supported by objective tests and imaging studies, that the accident caused muscle
spasms in her neck, reduced curvature of her cervical spine, crepitus, injury to her
facet joints and a bone spur, and his opinion that the accident caused a cervical
spine injury that resulted in 50% limitation of P’s ability to push, pull, sit, reach
and perform her activities of daily living.
Flanders v. National Grange Mutual, 124 A.D.3d 1035, 1 N.Y.S.3d 542
(3d Dep’t 2015)
In this action for SUM benefits Court held affidavit from neurologist who
conducted a neuropsychological evaluation of P which found deficits in wide areas
of cognitive function, that P had not suffered from cognitive impairments prior to
automobile accident, and that P’s condition was not transient raised issue of fact as
11

to whether P sustained a S/I. COMMENT: Dissenters were of the view that as the
neurologist’s affidavit was generated more than 4 years after he tested P, his
opinion was deficient with regard to the “not transient” nature of P’s condition.
5.

Fourth Department

Gates v. Longden, 120 A.D.3d 980, 991 N.Y.S.2d 229 (4th Dep’t 2014)
Court held D’s own papers raised a question of fact under significant limitation
category as they showed P missed six weeks of work following his surgery and
was confined to his home with medical restrictions; but not under the permanent
consequential category as P worked full-time since the accident other than the six
weeks period and did not submit any proof of permanency. COMMENT: Note P
did not rely on 90/180 days category.
Courtney v. Hebeler, 129 A.D.3d 1627, ___ N.Y.S.3d ___ (4th Dep’t 2015)
In support of her claim under the permanent limitation category, P submitted an
affirmation and related medical records from one of her treating physicians, who
opined that P’s accident-related injuries would be “permanent in nature” and that
he did not “expect any change in her condition.” Court concluded that the proof
that P continues to suffer from her accident-related injuries over seven years after
the accident and that no change in her condition is expected raised an issue of fact
whether her injuries are permanent.
6.

Supreme Court

Thompson v. New York City Transit Auth., 2014 N.Y. Slip Op. 51642(U)
(Sup. Ct. NY Co.) (Stallman, J.)
Court noted that D’s IME physician measured, using a goniometer, a limited range
of motion in the flexion and extension in P’s lumbar spine of 85 degrees
(corresponding normal of 90 degrees). However, Court further noted that given
the 5 degree limitation is over a normal range of 90 degrees, that flexion and
extension in P’s lumbar spine is in one phase of motion (the sogittal plane), and
that lumbar tests were negative, this limitation is considered insignificant.
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Thompson v. New York City Transit Auth., 2014 N.Y. Slip Op. 51642(U)
(Sup. Ct. N.Y. Co.) (Stallman, J.)
Ds’ medical experts in opining on P’s claimed limited ROM expressed their
opinions using a corresponding normal value as a range of values. Court rejected
P’s argument that expressing corresponding normal values as a range and not as a
single normal value was impermissible. COMMENT: Court rejected contrary
decisions such as Lee v. M&M Auto Coach, 2011 N.Y. Slip Op. 30667(U) (Sup.
Ct. Nassau Co.) (Marber, J.). Use of range of values goes to weight of opinion.
F.

90/180 Days
1.

90/180 Days

Griffo v. Colby, 118 A.D.3d 1421, 988 N.Y.S.2d 763 (4th Dep’t 2014)
In affirming S/J to D, Court noted that Ds met their respective burdens by
submitting P’s deposition testimony, which established that he was not prevented
“from performing substantially all of the material acts which constituted his usual
daily activities” for at least 90 out of the 180 days following each accident.
2.

Substantially All

Perl v. Meher, 18 N.Y.3d 208, 936 N.Y.S.2d 655 (2011)
In the third case of the Perl trilogy, Travis v. Batchi, Court held P’s proof that she
was disabled from “substantially all” of her usual activities was insufficient as she
acknowledged that she was able to do some work from home less than three
months after the accident; and her doctor’s reports say nothing at all about what
activities she could and could not perform until, 111 days after the accident, she
was found able “to perform the essential functions of her job,” though with
“restrictions.” COMMENT: The Court’s mention of “did some work at home”
should not be read as a rigid rule which precludes recovery as a matter of law
under this category. It should not preclude recovery where there is proof of
impairment of non-work activities, or “some work” was an insignificant or minor
part of the employment.
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Sutliff v. Qadar, 122 A.D.3d 452, 996 N.Y.S.2d 260 (1st Dep’t 2014)
P raised a question of fact as he testified that he missed at least four months of
work after the accident, and that he was unable to perform his other usual daily
activities during that time, such as cooking, cleaning, shopping, and caring for his
child.
Anderson v. Pena, 122 A.D.3d 484, 997 N.Y.S.2d 40 (1st Dep’t 2014)
Court noted that Ds met their burden by relying upon P’s affidavit she missed
“about” two months of work and her physician’s affirmed report stating that she
returned to “limited duty” work after the accident and remained working thereafter.
Vargas v. Marte, 123 A.D.3d 471, 999 N.Y.S.2d 373 (1st Dep’t 2014)
Court held P raised a triable issue of fact through evidence that he was terminated
from employment 45 days after his accident due to his injuries.
Mejia v. Ramos, 124 A.D.3d 449, 1 N.Y.S. 3d 73(1st Dep’t 2015)
Court held P raised a triable issue by submitting medical records showing that he
was totally disabled and unable to work from May 11, 2009 through May 15, 2009,
and then for about eight months from July 9, 2009 through March 5, 2010, four of
which fell within the 180-day statutory period.
Figuerora v. Ortiz, 125 A.D.3d 491, 4 N.Y.S.3d 172 (1st Dep’t 2015)
Court held P failed to establish a triable issue of fact in view of her testimony that
she was able to leave home 2 months after the accident and where her physician
cleared her to return to work less than 90 days after the accident but she chose not
to return to work.
Campbell v. Fischetti, 126 A.D.3d 472, 5 N.Y.S.3d 79 (1st Dep’t 2015)
Court held P failed to raise a triable issue of fact, noting P admitted at her
deposition that, although she was allegedly restricted for 4 to 6 months following
the accident, she was “not really confined,” and none of her medical records
indicated that she was unable to perform her normal and customary activities; P
never supplemented her BOP to specify these activities, or to state how long she
was prevented from performing them.
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Reyes v. Se Park, 127 A.D.3d 459, 8 N.Y.S.3d 22 (1st Dep’t 2015)
Court held P failed to raise a triable issue of fact as even if P had missed 90 days of
work, that would not be determinative of his 90/180 day claim, and his claimed
limitations, such as his inability to clean his house or play dominoes, were not
“substantially all” of his usual and customary daily activities.
Susino v. Panzer, 127 A.D.3d 523, 7 N.Y.S.3d 120 (1st Dep’t 2015)
Court held P raised a triable issue of fact, noting her treating physician’s report
stated that she was “totally disabled” and “unable to engage in any of her normal
daily activities for at least 4 months immediately following the accident.”
Rosado v. Wadolowski, 128 A.D.3d 454, 9 N.Y.S.3d 214 (1st Dep’t 2015)
Court held trial court properly dismissed P’s claim as P failed to allege in her BOP
that she was incapacitated for at least 90 of the first 180 days following the
accident.
Acosta v. Zulu Serv., Inc., 129 A.D.3d 640, 13 N.Y.S.3d 34 (1st Dep’t 2015)
Court held D met its burden by relying on P’s deposition testimony that he was
confined to bed for only three days and to home for only about a month during the
relevant period; and in opposition, P failed to raise a triable issue of fact as the fact
that P missed more than 90 days of work is sufficient to raise an issue of fact.
Johnson v. Salaj, 130 A.D.3d 502, 13 N.Y.S.3d 418 (1st Dep’t 2015)
Court held D met his burden by relying on P’s BOP and EBT. In opposition, while
P’s physician stated that she was limited during the relevant period, she presented
no medical records from the relevant period showing that she was disabled and her
concession that she was limited to home for only a short period and then returned
to work undermined her claim that she was disabled from performing substantially
all her daily activities, and thus her proof was insufficient.
Smith v. Roberts, ___ A.D.3d ___, ___ N.Y.S.3d ___ (1st Dep’t 2015)
Court held D met his burden of proof by submission of P’s EBT that he missed 3
days of work, and the fact that P subsequently missed a year of work following
surgery conducted several months after the accident is irrelevant to P’s claim.
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Hernandez v. Sollo, 120 A.D.3d 628, 990 N.Y.S.2d 888 (2d Dep’t 2014)
Court held P raised a triable issue of fact by her deposition testimony that she
worked as a babysitter five to six days a week for approximately eight hours a day
prior to the accident, but after the accident, she was unable to continue working
due to neck and hand pain.
French v. Symborski, 118 A.D.3d 1251, 987 N.Y.S.2d 724 (4th Dep’t 2014)
Court affirmed dismissal of P’s 90/180 days claim, finding that D met his burden
and P failed to raise a triable issue of fact. Justice Whelan dissented. Initially, he
opined that D did not meet his burden inasmuch as he did not demonstrate what P’s
usually and customary daily activities were, much less that P could not perform
substantially all of those activities. In that connection, he noted that D focused his
proof almost entirely on the fact that P did not miss any work and ignored the fact
that P’s duties at work were different after the accident than they were before, from
a field-person to a desk job. He also noted that D’s proof stressed the things that P
could do 3 years after the accident which was irrelevant. He also concluded P
raised a triable issue of fact based on the significant change in his work duties.
COMMENT: Prior case law had consistently rejected a claim of reduced work
hours or different work activities as supporting a 90/180 days claim.
3.

Medically Connected

Diaz v. Cruz, 125 A.D.3d 552, 4 N.Y.S.3d 192 (1st Dep’t 2015)
Court held P raised an issue of fact by submitting his own affidavit averring that he
was disabled from work for 3 months, and his chiropractor’s affidavit averring he
was disabled from work for 3 months due to a medically determined injury to his
spine.
Sutliff v. Qadar, 122 A.D.3d 452, 996 N.Y.S.2d 260 (2d Dep’t 2014)
P’s medical proof supported his claimed limitations as it showed P was not
medically cleared to return to work until six months after the accident and four
months after his surgery.
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Raucci v. Hester, 119 A.D.3d 1044, 989 N.Y.S.2d 164 (3d Dep’t 2014)
Court noted there is no evidence that P’s physicians placed any restrictions on her
daily activities within 180-day period following the accident although P
maintained that she needed assistance from co-workers and family members to
complete certain tasks at home and at work. P failed to present sufficient evidence
that her daily activities were substantially curtailed within the relevant time period.
Poole v. State, 121 A.D.3d 1224, 995 N.Y.S.2d 751 (3d Dep’t 2014)
Court held D did not meet its initial burden as its medical expert did not
“adequately” address P’s condition during the first 180 days.
Shelley v. McCutcheon, 121 A.D.3d 1243, 995 N.Y.S.2d 247 (3d Dep’t 2014)
Court held D failed to sustain his initial burden as he did not “adequately address
P’s condition or limitations within the first 180 days following the accident.”
Clausi v. Hall, 127 A.D.3d 1324, 6 N.Y.S.3d 771 (3d Dep’t 2015)
Court held P failed to raise a triable issue of fact as absent any objective medical
evidence to substantiate her claims, P’s self-serving assertions that she was unable
to perform substantially all of her regular activities for the required period of time
are insufficient.
Crewe v. Pisandva, 124 A.D.3d 1264, 3 N.Y.S.3d 798 (4th Dep’t 2015)
Court held D failed to meet his burden, noting that he relied on P’s EBT addressing
how her activities were curtailed as of the time of the deposition, over a year after
the accident, rather than how they were curtailed during the relevant statutory
period, and the report of his expert physician, who did not examine P during the
relevant statutory period did not address P’s condition during the relevant period.
COMMENT: You must focus on the 90/180 day period.
G.

Emotional/Psychological Injuries

Dudly v. Imbesi, 121 A.D.3d 1461, 995 N.Y.S.2d 810 (3d Dep’t 2014)
Court rejected P’s psychologist’s opinion that P’s psychological status has
“deteriorated significantly” as a result of his accident as it failed, inter alia, to set
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forth an adequate assessment of how P’s psychological condition is causally
related to the subject accident.
H.

Disc And Other Injuries

Mulligan v. City of New York, 120 A.D.3d 1155, 993 N.Y.S.2d 24 (1st Dep’t 2014)
A tear of meniscus, standing alone, without any evidence of limitations caused by
tear, does not establish a S/I.
Mejia v. Ramos, 124 A.D.3d 449, 1 N.Y.S. 3d 73 (1st Dep’t 2015)
Court noted the fact that D’s expert’s report found abnormalities in P’s knees did
not establish a S/I in the absence of proof of some significant or permanent
limitation as a result thereof.
Acosta v. Zulu Serv., Inc., 129 A.D.3d 640, 13 N.Y.S.3d 34 (1st Dep’t 2015)
Court noted that P’s evidence of tears in his knees were insufficient to establish a
S/I without any evidence of limitation.
III.

CAUSATION
A.

Generally
1.

Establishing Casual Connection

Perl v. Meher, 18 N.Y.3d 208, 936 N.Y.S.2d 655 (2011)
Court notes that a “contemporaneous doctor’s report is important to proof of
causation; an examination by a doctor years later cannot reliably connect the
symptoms with the accident.” COMMENT: Court cites with approval Morrissey.
“Threshold Law: Is a Contemporaneous Exam By Court of Appeal in Order?,”
NYLJ, 1/17/121, p. 3, col. 1.
Kester v. Sendoya, 123 A.D.3d 418, 997 N.Y.S.2d 419 (1st Dep’t 2014)
P’s certified medical reports demonstrated that in the months following the
February 2010 accident P sought treatment for other conditions but made no
complaint of shoulder pain until June 2010. She was then referred to an
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orthopedist, but did not seek medical treatment for her shoulder injury until August
2010, some six months after the accident, and had an MRI performed the next
month. Court held: “Absent any evidence of contemporaneous, post accident
treatment or evaluation of P’s shoulder, she failed to raise an issue of fact as to
whether her shoulder condition was causally related to the accident. Furthermore,
the affirmed report of her orthopedic surgeon, who first examined plaintiff a year
after the accident, was insufficient to raise an issue of fact.”
Sanchez v. Draper, 123 A.D.3d 492, 998 N.Y.S.2d 185 (1st Dep’t 2014)
P’s submission of certified medical records of the PT and chiropractic treatment he
received within days of the accident supports a finding of a causal connection
between the accident and P’s injuries.
Stephanie N. v. Davis, 126 A.D.3d 502, 5 N.Y.S.3d 412 (1st Dep’t 2015)
Court held P failed to raise a triable issue of fact as to causation, noting P failed to
submit any medical records or other evidence reflecting that she made complaints
or received treatment for claimed back injuries contemporaneous to or soon after
the accident; and although the affirmation of P’s physician shows some limitations
in ROM when he first examined her three months after the accident, without
competent evidence in the record of any prior complaints or treatment, that
evidence is insufficient.
Streeter v. Stanley, 128 A.D.3d 477, 10 N.Y.S. 3d 11 (1st Dep’t 2015)
In opposition to D’s S/I motion, P submitted affirmed report of his physician who
noted ROM loss based on an examination 3 years after the accident. Court noted
that while there is no requirement to defeat S/J that P must submit medical proof of
quantitative limitations showing S/I that are recorded contemporaneous with the
accident, and some contemporaneous report of P’s condition may be necessary to
establish causation, D did not raise any issue as to the contention.
Raucci v. Hester, 119 A.D.3d 1044, 989 N.Y.S.2d 164 (3d Dep’t 2014)
Court noted: “To the extent that D challenges P’s failure to seek treatment of her
hip injury until well over a year after the accident, P’s belief that the pain was
related to menopause or another “OB/GYN issue” provides a reasonable
explanation for the delayed treatment.”

19

2.

“Pommells” Rules
a.

Generally

Pommells v. Perez, Brown v. Dunlap, Carrasco v. Mendez, 4 NY3d 566,
797 NYS2d 380 (2005):
Pommells
“P failed to address the effect of his kidney disorder on his claimed accident
injuries. Dr. Rose’s report - the only competent evident supporting P’s response to
the summary judgment motion - in fact noted the kidney surgery in P’s medical
history and then relied on that medical history in opining as to causation. Ps
submission left wholly unanswered the question whether the claimed symptoms
diagnosed by Dr. Rose were caused by the accident.”
Brown
“As to an alleged pre-existing condition, there is only Dr. Berkowitz’s [expert]
conclusory notation, itself insufficient to establish that P’s pain might be chronic
and unrelated to the accident. As opposed to the undisputed proof of P’s
contemporaneous, causally relevant kidney condition in Pommells, here even two
of Ds’ other doctors acknowledged that Ps (relatively minor) injuries were caused
by the car accident. On this record, P was not obliged to do more to overcome Ds’
summary judgment motions.”
Carrasco
“While P provided Dr. Lambrakis’s expert’s report of specific losses of range of
motion in Ps spine, opining that P suffered serious and permanent injuries which
were casually related to the accident, P did not refute D’s evidence of a preexisting degenerative condition. To the contrary, the Lambrakis report supplied by
P explained that the pain and loss of range of motion in the cervical spine was
entirely consistent with those formations identified by the MJU and set forth by
Drs. Miloradovich and Orlandi [expert] as related to a degenerative condition. In
this case, with persuasive evidence that P’s alleged pain and injuries were related
to pre existing condition, P had the burden to come forward with evidence
addressing D’s claimed lack of causation. In the absence of any such evidence, we
conclude—as did the trial court and Appellate Division—that D was entitled to
summary dismissal of the complaint.”
20

b.

Defendant’s Burden

Ahmed v. Cannon, 129 A.D.3d 645, 12 N.Y.S.3d 88 (1st Dep’t 2015)
Court held D met his S/J burden regarding P’s claimed limitation of use of his right
wrist by submitting his radiologist’s MRI report finding degenerative changes and
no acute or traumatic injuries.
Vandetta v. Adams, 121 A.D.3d 1328, 995 N.Y.S.2d 766 (3d Dep’t 2014)
Court denied D’s S/J motion as to P’s claimed shoulder injury. It noted that while
D’s medical affidavit concluded that the injury was preexisting and unrelated to
the accident, such conclusion was premised upon the misplaced belief that P had
previously complained of left shoulder pain and his conclusion that the tear in the
shoulder was degenerative in nature was similarly premised on that mistaken
belief, as Court’s review of the doctor’s report documenting such complaint
reveals that it merely indicated that P had sought a letter from the physician
excusing him from wearing the shoulder strap of his seatbelt because it caused him
discomfort. The doctor’s note makes no reference to shoulder pain and was made
in the context of an office visit during which P made complaints relative to his
gastrointestinal issues. In fact, P’s pre-accident medical records are completely
devoid of any indication that he suffered from shoulder pain or any condition
regarding his shoulder, and P testified at his deposition that he had no issues with
his shoulder before the accident.
c.

Plaintiff’s Burden

Perl v. Meher, 18 N.Y.3d 208, 936 N.Y.S.2d 655 (2011)
D submitted a radiologist’s sworn report based on a MRI that P’s injuries were
“degenerative in etiology and longstanding in nature, preexisting the accident.
Court held P’s responding proof was sufficient to raise a triable issue of fact. Such
proof consisted of: (1) a radiologist’s affidavit stating that while some findings
from the MRI “are consistent with degenerative disease,” a single MRI cannot rule
out the possibility that “the patient’s soft tissue findings are . . . a result of a
specific trauma.” That question, this radiologist said, can best be judged “by the
patient’s treating physician in conjunction with exam, history and any previous
tests;” and (2) opinion of P’s treating physician, who found under the quantitative
prong of Toure ROM limitations; and that since P “had not suffered any similar
symptoms before the accident nor had any prior injury/medical conditions that
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would result in these findings,” the findings were causally related to the accident.
The Court then added the following: “A factfinder could of course reject this
opinion: It is certainly not implausible that a man of 82 would have suffered
significant degenerative changes. We cannot say as a matter of law on this record,
however, that such changes were the sole cause of P’s injuries.” COMMENT: Is
Court backing away from its position in Carrasco that P’s opposition must directly
address D’s showing and explain why that conclusion of degenerative condition as
source of pain etc is not sound?
Yuen v. Arka Memory Cab Corp., 80 A.D.3d 481, 915 N.Y.S.2d 529
(1st Dep’t 2011)
D’s medical expert opined that P’s alleged injuries – cervical damage and torn
rotator cuff - were either degenerative or congenital. In opposition, P’s medical
expert opined that P’s injuries were causally related to the accident because he was
asymptomatic before the accident and the accident involved sufficient force to
cause the types of injuries involved. In this pre-Perl decision, Court held that
opinion of P was sufficient even though it did not address D’s expert’s nonconclusory opinion because “by attributing the injuries to a different, yet altogether
equally plausible cause, the accident,” he rejected the D’s opinion. Court did not
cite Carrasco. QUAERE: Is decision consistent with Carrasco?
Vaughan v. Leon, 94 A.D.3d 646, 943 N.Y.S.2d 63 (1st Dep’t 2012)
In opposition to D’s S/J motion, P’s treating physician opined upon a sufficient
evidentiary basis, including a range of motion limitation that began a week after
the accident, that P’s injuries were caused by the accident. However, he did not
expressly reject D’s expert’s opinion that injuries were degenerative in origin.
Majority held that P’s submission was sufficient under Perl, the “most recent
controlling authority”, and Perl does not mandate S/J to D if P’s submissions do
not specifically explain why the conclusion of degeneration by D’s experts is
incorrect. Carrasco was distinguished on the basis that P’s expert there did not
refute D’s evidence of a preexisting degenerative condition as cause because P’s
physician’s “‘report was entirely consistent with those formations identified by the
MRI.’” Justice Friedman, joined by Justice Andrias, dissented. They argued that
Carrasco as reaffirmed in Perl requires a direct refutation by P’s submissions of
D’s submissions of degenerative origin; and that Yuen and its progeny should not
be followed. COMMENT: All that is necessary to raise a triable issue is proof by
P attributing the injury to a “different, yet equally plausible cause,” e.g., the
accident. In that regard, majority held P’s relating of the contemporaneous onset
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of symptoms as sufficient, whereas the dissenters would want a physician to state
that the pre-existing condition had been asymptomatic before the accident. For
further discussion, see Morrissey, “Vaughn: Inferences in Threshold Summary
Judgment Motions,” NYLJ, 11/19/12, p. 4, col. 1.
Alvarez v. NYLL Mgt. Ltd., 120 A.D.3d 1043, 993 N.Y.S. 2d 1 (1st Dep’t 2014),
affd. 24 N.Y.3d 1191, 3 N.Y.S.3d 757 (2015).
Court held P failed to raise a triable issue of fact as her expert’s conclusory opinion
that P’s shoulder, knee and spine conditions were caused by the accident, and not
degeneration, “was insufficient to raise an issue of fact as to causation. Indeed, the
surgeon failed to address of contest the detailed findings of preexisting
degenerative conditions by D’s experts, which were acknowledged in the reports of
P’s own radiologists (Paduni, 101 AD3d) and failed to address P’s history of
arthritis, or the earlier, conflicting findings by P’s other physician of normal ranges
of motion.” Justice Moskowitz dissented, concluding the opinion did raise a triable
issue of fact.
Rivera v. Fernandez, 123 A.D.3d 509, 999 N.Y.S.2d 37 (1st Dep’t 2014)
P alleged a limitation of use of his left knee as a result of the MV accident. In
moving for S/J, Ds established prima facie that P had a chronic condition and
suffered no injury casually related to the accident; submitting report of its medical
expert and P’s own medical records which showed a degenerative condition. Court
held P failed to raise a triable issue of fact in response, noting that his medical
expert failed to raise an issue of fact since the surgeon not only failed to address or
contest the opinion of Ds’ medical experts that any condition was chronic and
unrelated to the accident, but also failed to address or contest the finding of
degenerative changes in the MRI report in P’s own medical records, which the
same surgeon had acknowledged in his August 2010 note. Court also stated: “Our
dissenting colleague overlooks that recent precedents of this Court establish that a
P cannot raise an issue of fact concerning the existence of a serious injury under
the No-Fault Law where, as here, the P’s own experts fail to address indications
from the P’s own medical records, or in the P’s own expert evidence, that the
physical deficits in question result from a preexisting degenerative condition rather
than the subject accident.”
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Jones v. MTA Bus Co., 123 A.D.3d 614, 999 N.Y.S.2d 68 (1st Dep’t 2014)
P alleged that she sustained post-traumatic psychosis and brain injuries. In its S/J
motion, D established prima facie that the claimed injuries preexisted the accident
by submission of P’s own medical records. Court granted S/J, noting that P’s
evidence was insufficient. Her primary care physician stated P did not suffer from
conditions before the accident, but he did not address her medical records.
Angeles v. Versace, Inc., 124 A.D.3d 544, 2 N.Y.S.3d 448 (1st Dep’t 2015)
Court held P’s submissions did not create an issue of fact as P’s expert failed to
address D’s evidence of degeneration in the x-ray reports of P’s spine which were
in his own records.
Diaz v. Cruz, 125 A.D.3d 552, 4 N.Y.S.3d 192 (1st Dep’t 2015)
Court held affidavit from P’s chiropractor who found deficits in ROM in the
cervical and lumbar spines shortly after the accident and currently, and causally
connected these deficits to the accident, opining that they were unrelated to his age
or any prior trauma, as evidenced by his ability to work full time as a taxi driver
prior to the accident raised an issue of fact.
Ahmed v. Cannon, 129 A.D.3d 645, 12 N.Y.S.3d 88 (1st Dep’t 2015)
Court held P raised a triable issue of fact as to a significant limitation of use of his
wrist by submitting his radiologist’s MRI report finding tears in the ligaments and
his treating physiatrist’s report and an orthopedist’s report finding limitations and a
disability of the hand during their evaluations; and his orthopedist’s opinion as to
causation, which was based on his examinations, P’s reported history, and a review
of the medical records. However, to the extent P relied on the physicians’ findings
of limitations to demonstrate permanency, his reliance is misplaced since neither
expert addresses the effects of a subsequent accident on the injuries.
Perdomo v. City of New York, 129 A.D.3d 585, 12 N.Y.S.3d 60 (1st Dep’t 2015)
In finding P raised a triable issue of fact, Court noted that P’s medical expert
attributed P’s injuries to the accident and not degeneration, since P was 16 years
old when she was injured, and was previously asymptomatic.
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Michels v. Marton, 130 A.D.3d 476, 13 N.Y.S.3d 407 (1st Dep’t 2015)
Court held P raised a question of fact as to whether she sustained a S/I to her
lumbar spine causally related to the accident through the submission of the
affirmation of her orthopedic expert, who, upon comparison of pre-accident and
post-accident MRI films, opined that P had sustained a herniated disc,
superimposed over preexisting degenerative bulges, which could only be
traumatically induced and causally related to the accident. This evidence provided
objective proof of S/I.
Cicola v. County of Suffolk, 120 A.D.3d 1379, 993 N.Y.S. 2d 131 (2d Dep’t 2014)
Court upheld jury findings of serious injury as P’s treating physicians testified that
any preexisting degenerative condition was minimal and insignificant and would
have no bearing in this case, and that, in their opinions, the accident caused the
herniation of the subject disks in the plaintiff’s cervical spine; they noted that the
minimal degenerative process seen on the P’s initial x-rays was asymptomatic and
played no role in his injury or in their treatment; testified that all of the other disks
depicted in the x-ray showed good “heights,” and that to become clinically
significant, one would expect to see worn out disks and thickened “N plates,” none
of which was present.
Dudley v. Imbesi, 121 A.D.3d 146, 995 N.Y.S.2d 810 (3d Dep’t 2014)
Court held P failed to distinguish his pre-existing injuries from prior accidents
from those injuries claimed to have been caused by present accident.
Clausi v. Hall, 127 A.D.3d 1324, 6 N.Y.S.3d 771 (3d Dep’t 2015)
Court held P raised a triable issue of fact, nothing that it did find P’s medical
expert’s affirmation to be speculative on the issue of causation. Rather, his
opinion, based upon objective medical findings of her current injury and
rendered after specifically considering the effects of her preexisting condition,
adequately attributed P’s injuries to the accident.
Molesky v. Marra, 130 A.D.3d 1274, __ N.Y.S.3d __ (3d Dep’t 2015)
Court held as to P1 that his physician failed to sufficiently and objectively
distinguish the purported recent injury from his prior injury or adequately
indicate that the accident exacerbated a preexisting condition; and as to P2 that
25

her physicians failed to submit sufficient objective evidence of a S/I related to
the subject accident. As to the latter one physician noted that less than two
weeks before the accident, she had undergone multiple rhizotomy procedures to
treat her back, leg and neck pain. Another physician believed that her subjective
complaints resulted from the accident.
Applebee v. Beck, 118 A.D.3d 1279, 987 N.Y.S.2d 777 (4th Dep’t 2014)
In granting D’s S/J motion, Court noted D submitted persuasive evidence that P’s
alleged pain and injuries were related to his degenerative disc condition and that P
failed to submit any expert medical evidence in opposition to the motion, and thus
failed to “address the conclusion of D’s expert that the changes in the spine of P
were degenerative in nature.”
B.

Aggravation and Exacerbation

Sutliff v. Qadar, 122 A.D.3d 452, 996 N.Y.S.2d 260 (1st Dep’t 2014)
Court held P raised a question of fact as to whether the accident aggravated his
prior left shoulder injury, resulting in “significant” limitations in use. The affirmed
reports of plaintiff’s treating physician found substantial limitations and positive
clinical tests results in January 2010, a month after the accident, and plaintiff
underwent shoulder surgery in February 2010. The treating physician also noted
that P’s prior shoulder injury improved with therapy, and opined that the subject
accident caused significant injuries to the left shoulder; P returned to work full
time over a year prior to the subject accident. Further, P submitted an MRI report
performed after the accident, and an operative report of his orthopedic surgeon,
which provides objective proof of a preexisting partial tear that may have been
aggravated by the subject accident, and of a new symptom following this accident.
Matas v. Urena, 128 A.D.3d 435, 10 N.Y.S.3d 6 (1st Dep’t 2015)
Court held P raised an issue of fact regarding whether her 2009 accident
aggravated preexisting conditions by submitting an affirmed report from her
expert, an orthopedic surgeon, who compared MRI reports taken before and
immediately after the 2009 accident. There is no dispute that P presently has
orthopedic injury to her cervical and lumbosacral spine or that she required
surgery in 2011. Although P’s expert found that plaintiff had some residual
injuries from an earlier 2002 accident, he concluded that additional bulges and
herniations, not previously present, were causally related to the later accident.
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He also based his conclusion that that 2009 accident caused aggravated injuries
to her spine on the fact that plaintiff underwent surgery following the 2009
accident and the absence of any indication that surgery was necessary
beforehand.
Garcia v. Feigelson, 130 A.D.3d 498, 13 N.Y.S.3d 417 (1st Dep’t 2015)
Court noted that P’s orthopedic surgeon’s averment that P’s preexisting
conditions were aggravated by the 2009 accident was not sufficient to raise an
issue of fact since he failed to offer any basis for his conclusion, or the extent of
any exacerbation.
Lee v. All City Van Lines, __ A.D.3d __, __ N.Y.S.3d __ (2d Dep’t 2015)
Court held trial court properly denied P’s request to charge the jury regarding
the exacerbation of a preexisting injury to his lumbar spine pursuant to PJI
2:282, and regarding his left shoulder’s increased susceptibility to injury
pursuant to PJI 2:283 since P failed to properly plead either issue in his BOP.
Shelley v. McCutcheon, 121A.D.3d 1243, 995 N.Y.S.2d 247 (3d Dep’t 2014)
Court held D’s medical expert’s records that P’s claimed injuries were causally
related to the accident was insufficient to establish causation in as it made no
reference to P’s preexisting injuries to her shoulder and, although he submitted an
affirmation in which he concluded that P’s accident significantly aggravated her
previous lower back and shoulder injuries, he failed to offer objective medical
evidence distinguishing or differentiating P’s preexisting conditions from those
alleged to have been caused by the accident.
Vandetta v. Adams, 121 A.D.3d 1328, 995 N.Y.S.2d 766 (3d Dep’t 2014)
Court held P failed to provide any objective medical proof that the alleged
aggravation of a hernia fell within any S/I category.
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IV.

DAMAGES
A.

Generally

Acosta v. Zulu Serv., Inc., 129 A.D.3d 640, 13 N.Y.S.3d 34 (1st Dep’t 2015)
Court noted that if at trial P establishes that his cervical and/or lumbar spine
injuries are serious injuries, he can recover damages for all injuries proximately
caused by the accident, even those not meeting the serious injury threshold, such as
the injuries to the knees and left shoulder.
Michels v. Marton, 130 A.D.3d 476, 13 N.Y.S.3d 407 (1st Dep’t 2015)
After finding that P raised a triable issue of fact as to a S/I taken lumbar spine
but not to knee or cervical spine, Court noted that if a jury determines that P
sustained a serious injury to the lumbar spine, it may award damages for all of
P’s injury causally related to the accident.
Benson v. Varmette, 121 A.D.3d 1350, 995 N.Y.S.2d 634 (3d Dep’t 2014)
Court noted in dismissing one of P’s S/I claims that P only needed to establish a
S/I in one of the threshold categories in order to recover all damages proximately
caused by the subject accident.
B.

Recovery of Basic Economic Loss

Crewe v. Pisanova, 124 A.D.3d 1264, 3 N.Y.S.3d 798 (4th Dep’t 2015)
Court rejected D’s contention on his S/J motion concerning P’s alleged failure to
sustain economic loss in excess of basic economic loss. It noted P correctly
contended that she need not await the full $50,000 payout for basic economic
losses before making a claim for those additional economic losses that exceed the
basic economic loss threshold. Here, the three-year period in which plaintiff may
accrue economic loss in excess of basic economic loss commenced on the date of
the accident and had not yet elapsed when the motion was decided. Therefore, on
this ground the motion was premature.
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V. SUMMARY JUDGMENT MOTIONS
A.

Generally
1.

“Licari”

Licari v. Elliott, 57 N.Y.2d 230, 455 N.Y.S.2d 570 (1982)
Whether the P has sustained a serious injury is an issue law for the court to decide
in the first instance. As such, whether P has established prima facie or as a matter
of law a serious injury is an issue that can be decided on a S/J motion.
2.

Burdens

McDonough v. Mulligan, 125 A.D.3d 616, 3 N.Y.S.3d 92 (2d Dep’t 2015)
Court held D met its prima facie burden of showing on his S/J motion that P did
not sustain a S/I, noting that his papers failed to adequately address P’s claims
of S/I as set forth in her BOP. Since D did not meet his burden, it was
unnecessary to determine whether P’s opposition papers raised an issue of fact.
3.

Submissions

Mulligan v. City of New York, 120 A.D.3d 1155, 993 N.Y.S.2d 24 (1st Dep’t 2014)
D’s “gap” argument was held by Court to be not properly before it as argument
was raised for first time in their reply papers.
Anderson v. Pena, 122 A.D.3d 484,997 N.Y.S.2d 40 (1st Dep’t 2014)
D’s “gap” argument was not properly before Court as it was first raised in his reply
papers.
Master v. Boiakhtchion, 122 A.D.3d 589, 996 N.Y.S.2d 116 (2d Dep’t 2014)
In affirming denial of D’s S/J motion, Court refused to consider evidence that was
submitted for the first time in D’s reply papers.
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Guzek v. B & L Wholesalers, 126 a.D.3d 1506, 6 N.Y.S.3d 875 (4th Dep’t 2015)
Court rejected D’s argument that the trial court erred in permitting P’s to
supplement their response to D’s S/J motion relating to P’s alleged S/I. It found
no abuse of discretion present as P’s sought permission prior to the argument of
the motion, and D’s had an opportunity to reply to plaintiffs’ additional
submissions.
4.

Objections

Jones v. MTA Bus Co., 123 A.D.3d 614, 999 N.Y.S.2d 68 (1st Dep’t 2014)
Where D submitted in support of its S/J motion an affirmed, not sworn, report of a
neuropsychologist, P’s failure to object to that report based on form in which it was
submitted waived objection, and trial court erred in refusing sua sponte to consider
it.
5.

Rulings

Pantogjas v. Lajara Auto Corp., 117 A.D.3d 577, 986 N.Y.S.2d 87
(1st Dep’t 2014)
Court held Supreme Court erred in dismissing the complaint on gap-in-treatment
grounds as Ds did not raise that issue before the court.
B.

Sufficiency of Defendant’s Moving Papers

TEACHINGS: (1) Courts will scrutinize D’s moving papers to determine if D has
affirmatively shown that P has not sustained a serious injury or subject automobile
accident did not cause complained of injury; and a D cannot meet his/her burden
by stating that P cannot establish that he/she sustained a serious injury or that the
subject automobile accident did not cause complained of injury; (2) Ds must
address all serious injury claims in a bill of particulars to obtain dismissal of
complaint; otherwise, the threshold categories alleged survive the motion.
Susino v. Panzer, 127 A.D.3d 523, 7 N.Y.S.3d 120 (1st Dep’t 2015)
Court held D failed to meet his burden since his own experts found significantly
limited ranges of motion in P’s cervical and lumbar spine, with a 65%
limitation in the range of motion in her back nearly two years after the accident.
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Johnson v. Salaj, 130 A.D.3d 502, 13 N.Y.S.3d 418 (1st Dep’t 2015)
P alleged she suffered SI arising out of her knee injury. In support of their S/J
motion, Ds submitted conflicting expert reports which required denial of their
motion. It noted that while one orthopedic expert found full normal range of
motion in the left knee, the other found limitations in range of motion which he did
not otherwise explain. Moreover, both of Ds’ expert radiologists found that the
MRI film showed objective evidence of injury, i.e., a partial thickness tear of the
anterior cruciate ligament (ACL). While one of the experts opined that the injury
was degenerative in origin, the other opined that the injury could have caused by
either the accident or by prior injury or surgery, if there were any evidence of prior
injury or surgery. Since Ds presented no evidence of any prior knee injury or
surgery, their expert’s opinion did not demonstrate as a matter of law that
plaintiff’s knee injury was not causally related to the accident.
Tate v. Brown, 125 A.D.3d 1397, 3 N.Y.S.3d 826 (4th Dep’t 2015)
Court held D failed to meet his burden as two of his medical experts concluded
that P had ROM limitations caused by the accident and two other experts
opined that P did not sustain a S/I as a result of the accident as his limitations
arose from pre-existing injuries.
Courtney v. Hebeler, 129 A.D.3d 1627, __ N.Y.S.3d __ (4th Dep’t 2015)
With respect to P’s significant limitation of use claim, Court concluded D’s own
submissions in support of his S/J motion raised an issue of fact as those
submissions included imaging studies showing P suffered from a bulging disc and
that proof was accompanied by objective evidence of the extent of alleged physical
limitations resulting from the disc injury. i.e., medical records from plaintiff’s
treating physicians designating numeric percentages of plaintiff’s range of motion
losses.
C.

Proof In Admissible Form
1.

Affidavits/Affirmations/Sworn Reports

Ocean v. Hossain, 127 A.D.3d 402, 7 N.Y.S.3d 73 (1st Dep’t 2015)
Court held affirmation of P’s orthopedic surgeon as to whether P sustained
serious injury was admissible on D’s renewed motion for summary judgment
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even though orthopedic surgeon had lost his license to practice medicine in
New York. As orthopedic surgeon was licensed to practice medicine when the
affirmation was subscribed and when it was submitted to court in opposition to
defendants’ original summary judgment motion, and subsequent to revocation,
the revocation raised issue of credibility not to be assessed on S/J.
O’Gorman v. Pros, 47 Misc. 3d 1069, 10 N.Y.S.3d 830
(Sup. Ct. Westchester Co. 2015) (DiBella, J.)
Court noted in granting S/J to D that as the medical records and reports
submitted by P were not certified and were unsworn and unaffirmed, they had
no probative value and were insufficient to defeat the motion.
2.

Unsworn Medical Records/Reports and Uncertified Records

Boateng v. Ye YiYan, 119 A.D.3d 424, 990 N.Y.S.2d 17 (1st Dep’t 2014)
Court held P raised a triable issue of fact through the affirmed report of his
physician who, although relying on unsworn contemporaneous MRI reports and
medical evaluations, such reliance was proper as those reports and evaluations can
be considered because they were reviewed by defendants’ experts in preparing
their reports.
Raucci v. Hester, 119 A.D.3d 1044, 989 N.Y.S.2d 164 (3d Dep’t 2014)
Court held D properly relied upon in support of his motion for S/J the unverified
reports of P’s treating physician.
Hill v. Cash, 117 A.D.3d 1423, 985 N.Y.S.2d 345 (4th Dep’t 2014)
Ds were entitled to rely on the unsworn records of P’s treating psychologist to raise
a triable issue of fact.
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D.

Competent Medical Proof
1.

Bases

Mena v. White City Car & Limo, Inc., 117 A.D.3d 441, 985 N.Y.S.2d 234
(1st Dep’t 2014)
Court noted Ds’ experts were not required to review P’s medical records before
forming their opinions.
Fludd v. Pena, 122 A.D.3d 436, 997 N.Y.S.2d 14 (1st Dep’t 2014)
P’s orthopedist affirmed in his report that he reviewed the MRI taken of P’s lumbar
spine less than two months after the accident, and it showed bulging disks, and he
opined that the injuries were causally related to the accident. Although P
inadvertently failed to attach the MRI report to the radiologist’s affirmation she
submitted, the affirmation by the orthopedist who reviewed the MRI constitutes
admissible objective medical evidence of plaintiff’s lumbar injury.
Anderson v. Pena, 122 A.D.3d 484, 997 N.Y.S.2d 40 (1st Dep’t 2014)
Court held D’s orthopedist’s affirmed report was sufficient, and that orthopedist
was not required to review P’s MRI films or reports. NOTE: Orthopedist based
his report upon his examination of P.
Mejia v. Ramos, 124 A.D.3d 449, 1 N.Y.S.3d 73 (1st Dep’t 2015)
Court noted that where D’s physician based his report of no S/I to P’s knees upon
his physical examination of P, and other medical evidence, his failure to review P’s
actual MRI films or intra-operative photographs was not necessary. COMMENT:
The physician found that P after three knee surgeries had full ROM and certain
tears in knee were pre-existing.
Crewe v. Pisanova, 124 A.D.3d 1264, 3 N.Y.S. 3d 798 (4th Dep’t 2015)
Court found D’s S/J proof insufficient noted that when D’s expert reviewed P’s
medical history, it was admittedly missing the first page of an electromyography
study, containing the conclusion that P has “moderate…radiculopathy.” As a
result, court concluded that the basis for the expert’s conclusion was undermined.
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2.

Objective Medical Findings
a.

Need

Griffo v. Colby, 118 A.D.3d 1421, 988 N.Y.S.2d 763 (4th Dep’t 2014)
Court held P’s chiropractor’s affidavit was insufficient as he failed to set forth any
objective evidence, including the results of tests performed. COMMENT: All that
the chiropractor did was note P’s ROM limitations were “accompanied by pain.”
b.

Specify/Describe Tests

French v. Symborski, 118 A.D.3d 1251, 987 N.Y.S.2d 724 (4th Dep’t 2014)
In concluding that P failed to made a prima facie case of S/I, Court noted that her
physician did not identify the range of motion tests she conducted upon P or
otherwise explain how she arrived at that conclusion; and while acknowledging P’s
preexisting conditions, failed to specify how P’s conditions were caused or further
exacerbated by the subject accident.
c.

What Constitutes Objective Medical Findings

Perl v. Meher, 18 N.Y.3d 208, 936 N.Y.S.2d 655 (2011)
(1) In dicta, Court commented as to P’s physician’s opinion under the qualitative
prong of Toure as follows: “While his observations at his initial examinations were
detailed, it is debatable whether they have an “objective basis,” or are simply a
recording of the patients’ subjective complaints.” COMMENT: Dictum should be
viewed as a warning to physicians/chiropractors to show why their observations
have an objective basis. (2) Court also stated in dictum: “Under the “quantitative “
prong of Toure, numerical measurements are sufficient to create an issue of fact as
to the seriousness of P’s injuries.” COMMENT: Court does not state or otherwise
describe the ROM testing utilized and why they rest on objective findings. (3) The
Court noted specifically the affidavit of D’s physician was sufficient as based on
objective findings, which affidavit stated: “The fact that he sits, yet presents with a
show of only 10 degrees flexion of the lumbar spine is contradictory. His ‘giveaway’ strength is contradictory with his ambulation. This individual’s show of
such decreased range of motion is totally contradicted by the fact that he followed
me about, rotating the cervical spine 60 degrees and flexing at least 30 degrees. I
do not believe that this individual presents with any true findings at this time.”
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COMMENT: All of these findings are based upon observations. Court seemingly
is saying that these findings together create an objective basis as they reveal false
inputs. (4) It must be kept in mind that in Toure the Court held a physician’s
opinion that, where a disc pathology was noted and P alleged that she could not do
certain things, such limitations are the medical sequallae of the diagnosed
condition, the opined limitation of use based on a qualitative assessment was based
upon objective findings.
Sanchez v. Draper, 123 A.D.3d 492, 998 N.Y.S.2d 185 (1st Dep’t 2014)
P’s treating neurologist’s opinions were supported by “objective medical evidence,
including the affirmed MRI reports finding herniated discs, observations of muscle
spasm and an abnormal EMG and nerve conduction test.”
Reyes v. Se Park, 127 A.D.3d 459, 8 N.Y.S.3d 22 (1st Dep’t 2015)
In noting P’s proof was sufficient to raise a triable issue of fact, Court observed:
“P’s physician’s findings, upon examination shortly after the accident and recently,
included significant limitations in range of motion, muscle spasms and positive
straight leg raising tests. Those findings, together with reports of positive MRI
findings and EMG/NCV studies, provided objective evidence of injury.”
Rumford v. Singh, 130 A.D.3d 1002, __N.Y.S.3d__ (2d Dep’t 2015)
Court held trial court erred in failing to grant D’s CPLR
motion due to the
insufficiency of P’s expert. It noted that although he testified based upon the
results of certain tests, that P was suffering from deficits in cognitive functioning,
he failed to identify any objective medical evidence to support his conclusion that
P had suffered a concussive brain injury, and his finding that P’s condition was
causally related to the accident was speculative. The latter finding was based upon
P’s statements indicating that she had no complaints of cognitive difficulties prior
to the accident, and her account of hitting her head on the steering wheel.
Ruiz v. Cope, 119 A.D.3d 1333, 989 N.Y.S.2d 211 (4th Dep’t 2014)
Court held P’s injuries were supported by objective medical evidence in the form
of her chiropractor’s quantification of her loss of range of motion and observations
of muscle spasms, MRI reports, and an EMG study.
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Jones v. Leffel, 125 A.D.3d 1451, 3 N.Y.S.3d 230 (4th Dep’t 2015)
Court noted that although P submitted objective proof of injury in the form on
evidence of muscle spasms and trigger point activity detected during palpitations,
P failed to submit any objective evidence establishing her limitations of use
resulting from those injuries.
Stewart v. Dunkelman, 128 A.D.3d 1338, 8 N.Y.S.3d 515 (4th Dep’t 2015)
Court held P’s averment that she exhibited muscle spasms as a result of the
accident was insufficient to raise an issue of fact as it was “based upon P’s
objective complaints of pain. COMMENT: Presumably, it only suffices if a
physician observes the spasm.
3.

Need for Further Explanation/Inconsistencies

Werthner v. Lewis, 120 A.D.3d 490, 990 N.Y.S.2d 267 (2d Dep’t 2014)
Court denied D’s motion for S/J, finding that D failed to meet its burden as report
of its medical expert attributed P’s surgery to increased post-accident
symptomology which was inconsistent with his other findings that P’s injuries
were attributable to pre-existing degenerative changes.
Sutliff v. Qadar, 122 A.D.3d 452, 996 N.Y.S.2d 260 (2d Dep’t 2014)
P’s medical proof as to a consequential limitation of use of his left shoulder was
deficient as the affirmed report of his physician submitted in opposition to D’s S/J
motion failed to reconcile the physician’s findings made a year earlier of only a
minor limitation.
E.

Medical Examinations/Treatment
1.

Findings “Contemporaneous” With Accident

Perl v. Meher, 18 N.Y.3d 208, 936 N.Y.S.2d 655 (2011)
Court rejected the rule developed by and consistently applied in the Appellate
Divisions that contemporaneous measurements are a prerequisite to recovery.
COMMENT: The same conclusion should be reached as to the need for
contemporaneous findings of a qualitative assessment.
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Michels v. Marton, 130 A.D.3d 476, 13 N.Y.S.3d 407 (1st Dep’t 2015)
Court held P failed to submit any evidence of contemporaneous injury or treatment
to her right knee as the MRI study performed 10 months after the accident was
insufficient to demonstrate any causal relationship between the injury and the
accident. COMMENT: ?
2.

Recent

King v. Almanzar, 116 A.D.3d 540, 984 N.Y.S.2d 42 (1st Dep’t 2014)
Court held that as P did not submit evidence of a recent examination of her right
shoulder she did not raise as issue of fact as to whether she sustained a permanent
consequential limitation with respect to shoulder.
3.

“Gap In Treatment”

Pommells v. Perez, Brown v. Dunlap, Carrasco v. Mendez,
4 N.Y.3d 566, 797 N.Y.S.2d 380 (2005):
In soft-tissue injury cases involving complaints of pain and P’s attempt to establish
a serious injury under the limitation of use categories and 90/180 days category,
court notes the “vexing” task courts confront and that the courts have approached
them with a “well-deserved skepticism.” Court then holds that “even where there is
objective medical proof, when additional contributory factors interrupt the chain of
causation between the accident and claimed injury—such as a gap in treatment, an
intervening medical problem or a pre-existing condition—summary dismissal of
the complaint may be appropriate.”
Pommells
“We first address the “gap in treatment” noted by the trial court and Appellate
Division—the period of time between the end of P’s physical therapy in 1998 and
his visit to Dr. Rose to obtain an expert medical report in 2002. Ds argue that the
“gap” both renders the medical expert’s later opinion on causation speculative and
places into question the seriousness of the injuries themselves. “In the present case,
the so-called gap in treatment was, in reality, a cessation of all treatment. P ended
his physical therapy six months after the accident and sought no other treatment
until years, later, when he visited Dr. Rose in connection with this case. While a
cessation of treatment is not dispositive—the law surely does not require a record
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of needless treatment in order to survive summary judgment—a P who terminates
therapeutic measures following the accident, while claiming “serious injury,” must
offer some reasonable explanation for having done so. Here, P provided no
explanation whatever as to why he failed to pursue any treatment for his injuries
after the initial six-month period, no did his doctors.”
Brown
“Neither of the dispositive grounds in Pommells applies here. First, as to the socalled gap in treatment—the two and one-half years when P’s injuries received no
outside attention—Dr. Melamed explained that, once he determined further
medical therapy would “be only palliative in nature,” he terminated treatment and
instructed P to continue exercises at home. A P need not incur the additional
expense of consultation, treatment or therapy, merely to establish the seriousness
or casual relation of his injury. Unlike Pommells P’s cessation of treatment was
explained sufficiently to raise an issue of fact and survive summary judgment.”
COMMENT/QUAERE: Can a D prevail on a summary judgment motion solely on
a “gap claim?
Ramkumar v. Grand Style Trans. Enter., 22 N.Y.3d 905, 978 N.Y.S.2d 36 (2013)
To rebut Ds’ gap defense, P submitted his deposition transcript where he testified
“they cut me off.” Court held that “while it would have been preferable for P to
submit an affidavit in opposition to S/J explaining why the no-fault insurer
terminated his benefits and that he did not have medical insurance to pay for
further treatment, P has come forward with the bare minimum required to raise an
issue regarding some reasonable explanation for the cessation of physician
therapy.” COMMENT: Thus, a P does not have to offer specific documentary
evidence of the termination in coverage, explain why his benefits were terminated,
or even submit an affidavit to substantiate his bare explanation. It would also
appear unnecessary for a P to show he cannot pay for treatment on his own.
Holmes v. Brini Transit, Inc., 123 A.D.3d 628, 1 N.Y.S.3d 27 (1st Dep’t 2014)
P based his serious injury upon injuries to both knees arising out of 6/8/09 accident
and alleged they were sufficient to be within both loss of use categories. Court
found triable issues of fact relative to the significant loss of use claim but
dismissed the permanent loss of use claim. It noted that although P’s physician
found limitations during a 7/13 examination, P failed to adequately address his
complete cessation of all treatment after the 12/09 surgery, “which interrupts the
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chain of causation and renders the finding of permanency speculative. While P
testified that he stopped treatment because his no-fault benefits ended, he failed to
explain why he could not continue treatment through his other health insurance.
COMMENT: Court noted that its “gap” holding did not preclude recovery under
P’s significant loss of use claim.
Streeter v. Stanley, 128 A.D.3d 477, 10 N.Y.S.3d 11 (1st Dep’t 2015)
Court noted that P raised an issue of fact as to whether her cessation of treatment
was indicative of a lack of serious injury since she testified that her no-fault
benefits ran out and that she did not have private insurance to pay for further
treatment.
Clause v. Hall, 127 A.D.3d 1324, 6 N.Y.S.3d 771 (3d Dep’t 2015)
Court held P adequately addressed a gap in treatment by submitting an affidavit
asserting that she stopped treatment for approximately 15 months because she
could not afford to bear the cost after her no-fault benefits expired.
VI.

MISCELLANEOUS
A.

Renewal

Haberman v. Meyer, 120 A.D.3d 1301, 993 N.Y.S.2d 80 (2d Dep’t 2014)
Court held trial court properly denied P’s renewal motion as the facts relied on
were available to P at time of motion and P failed to provide a reasonable
justification for not submitting them on prior motion.
Charles v. Samuels, 128 A.D.3d 998, 9 N.Y.S.3d 643 (2d Dep’t 2015)
Supreme Court granted D’s S/J motion, noting P’s proof was insufficient as his
physician failed to set forth the medical tests he used in arriving at the conclusion P
sustained a loss of ROM. On renewal, P submitted an affidavit from the physician
whenever he set for the tests but trial court denied the renewal motion. Court
granted the renewal motion, and on renewal denied the S/J motion finding the
additional proof cured any deficiency.
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B.

Pleadings and Discovery

Boone v. Elizabeth Taxi, Inc., 120 A.D.3d 1143, 993 N.Y.S.2d 302 (1st Dep’t 2014)
Court held P could not use medical proof of a claimed fracture to defeat S/J as he
did not allege a fracture injury in his BOP.
Guzek v. B&L Wholesale, 126 A.D.3d 1506, 6 N.Y.S.3d 875 (4th Dep’t 2015)
As to P’s reliance or the fracture and significant disfigurement categories, Court
noted those categories were not alleged in P’s BOP before D’s filed thei S/J motion
and they were raised for the first time in the affirmation of P’s attorney responding
to D’s motion and, thus, they were not properly before the motion court, and they
are not properly before this Court on appeal.
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