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ADMINISTRATION 101
When a decedent dies without a valid will, we refer to that individual as having died
“INTESTATE.” The assets of this decedent pass pursuant to Article 4 of the Estates, Powers and
Trusts Law, which is commonly referred to as the EPTL.
Generally, an administration proceeding is commenced when a decedent dies without a valid
will and one or more of the following apply:
1.
2.
3.
4.

The estate has a gross value in excess of $30,000,
The estate includes an interest in real property (of any value),
A cause of action exists for wrongful death,
There is an issue of paternity.

In the absence of these criteria, a voluntary administration made be commenced pursuant to
Article 13 os the SCPA.
Administration proceedings are governed by Article 10 of the Surrogate’s Court Procedure
Act, which is commonly known as the SCPA.
Pursuant to SCPA § 1002, a petition for letters of administration may be filed any of the
following:
1.
2.
3.
4.
5.

A person interested in the estate of an intestate,
A person who is not a distributee provided consents are obtained by all distributees
The public administrator or chief fiscal office of the county (in Suffolk County, the
Public Administrator)
An alleged creditor of the estate, or
A person interested in an action in which the decedent would have been a party.

Remember that, in theses proceedings, the focus is upon decedent’s distributees. A
“distributee” or “heir” is a person who is entitled to take or share in the property of a decedent under
the statute governing descent and distribution or one who by law succeeds to an interest in an estate
through intestacy (SCPA § 103; Black's Law Dictionary [6th Ed.]).
Practice Tip: using the appropriate label and understanding the statutory priority of the
interested parties is helpful to the clerk reviewing your papers. Mislabeling a person as a distributee
may result in delay in processing your papers, unnecessary expense, the need to amend your papers
and confusion when corresponding with the court.
Petitions need to be completed in their entirety, including all appropriate schedules.
Practice Tip: A section or portion of the petition left blank is considered incomplete by the
clerk, not inapplicable and may result in the petition being returned for corrections.
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The share one receives through intestate succession is dictated by statute (EPTL § 4-1.1).
For example, if a decedent is survived by a spouse and two children, the spouse would be
entitled to the first $50,000, plus ½ of the remainder and the children would share the remaining ½
of the estate. If the decedent’s estate had a value of $100,000 estate, the spouse would be entitled
to $75,000 and each child would receive $12,500.
Generally, in administration proceedings, process, known as citation, is issued to every
eligible person who has a prior or equal right to serve as administrator to that of the petitioner (SCPA
§ 1003) as well as any other person adversely affected by the requested relief (for example, to
disqualify a parent for abandonment or to make a paternity determination).
Practice Tip: When a citation is necessary, please only submit one listing the names of all
interested persons who have not signed a waiver consenting to the relief. All of the relief requested
by the petitioner must be set forth verbatim and should mirror the wherefore clause of the petition.
The clerk will insert the calendar date and return it to you. Timely service and filing proof thereof
are essential.
For example, decedent dies intestate survived by three adult issue, two sons, and a daughter.
Daughter commences a proceeding to be appointed administrator of her father’s estate. In this
instance, citation would need to be served upon petitioner’s two siblings, unless they consent to her
appointment.
Depending upon the status of the petitioner and the relief requested, other necessary parties
may include:
1.
2.
3.
4.
5.

Where there is a will on file, the persons named in the purported will and the persons
to whom process would be required in a probate proceeding are necessary parties.
Commissioner of Taxation and Finance, if the decedent was a non-domiciliary.
An alleged decedent, if he is an absentee.
The Attorney General, if the decedent is not survived by any distributees or if it is not
known whether or not the decedent is survived by distributees.
Those who may adversely affected by the relief requested.

In some instances, notice of the application for letters of administration may be required to
be served upon those individuals who are distributees but were not required to be served with
citation (SCPA § 1005).
An example would be where a person dies survived by a spouse and two adult children.
Since a spouse has a right to serve as administrator prior to her children, the statute would not require
service of citation upon the children, but notice of the application that their mother has sought to be
appointed administrator of their father’s estate.
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If a decedent dies intestate, the person who marshals assets, pays debts and makes
distribution of the estate to the decedent’s heirs/distributees is known as an “administrator,” who
duties and responsibilities mirror those of an executor.
Unlike with a will in which decedent can choose the person who will manage his/her estate,
the law imposes a certain priority upon intestate decedents. The order of priority for granting letters
of administration is set forth in SCPA § 1001(1). You should be aware of this priority because this
will serve as a guide as to those who need to be served with process (jurisdictional) and for those
who need only be notified that a proceeding for letters of administration was commenced (nonjurisdictional).
Letters of Administration must issue to the distributees who are eligible and qualify in the
following order:
1.
Surviving spouse.
2.
Children.
3.
Grandchildren.
4.
Parent.
5.
Siblings.
6
Any other distributee with preference among them given to the person entitled to the
largest share of the estate
(i) letters may be granted to one or more persons who are equally eligible.
(ii) if the only distributees eligible to serve are issue of grandparents, other
than aunts or uncles on only one side of the family (first cousins or first
cousins once removed), letters shall issue to the public administrator or chief
financial officer instead of the distributees
Despite having a priority, letters will only issue to a person who is eligible and qualifies
(SCPA §§ 707, 708).
Practice Tip: Although a topic to tread lightly upon, please make sure your client has not
been convicted of a felony and is creditworthy. A felon is ineligible to receive letters (SPCA § 707).
A poor credit history may effectively become a bar to serving as often a bond is required of the
proposed fiduciary where there are creditors and/or non-consenting distributees.
Notice of the application for letters of administration may be required to be served upon those
individuals who are distributees but were not required to be served with citation (SCPA § 1005).
You should know and understand the difference, as they are not interchangeable.
An example would be where a person dies survived by a spouse and two adult children.
Since a spouse has a right to serve as administrator prior to her children, the statute would not require
service of citation upon the children, but notice of the application that their mother has sought to be
appointed administrator of their father’s estate. However, if an adult child was petitioning, the
surviving spouse would be served with process and not merely notice because of her statutory
priority.
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Where an administrator was appointed but dies, is removed, or otherwise cannot completely
and fully wind up the affairs of the estate, a successor can be appointed by the court. This person
is referred to as an administrator, d.b.n. (de bonis non) (SCPA § 1007).
As a general rule, unless limited by decree or order, the powers of an administrator are set
forth in EPTL § 11-1.1.
Pursuant to SCPA § 801, an administrator is required to post a bond in an amount sufficient
to protect the rights of all non-consenting distributees and creditors.
Generally, the amount of the bond will be based upon the following:
(i) the value of all personal property coming into the hands of the administrator
(ii) the estimated gross rents for 18 months and
(iii) probable recovery in a recovery in any cause of action
A further bond may be required upon the sale of real property prior to the
administrator receiving the net proceeds thereof (SCPA § 805[3]).
In an appropriate case, where there will be a delay in the grant of letters of administration,
temporary letters of administration may be granted upon such notice as the court may direct (SCPA
§§ 901, 902).
Practice Tip: As temporary letters are discretionary, you must submit an affidavit in support
of the petition setting forth in detail the nature of the delay in receiving full letters. As a bond will
generally be require and other limitations imposed, you should consider whether the cost of
temporary letters will offset any potential benefit. Unless real property is in foreclosure or a cause
of action will be barred, it may be your client’s best interest to forego seeking temporary letters.
In matter involving an absentee, the absentee is a necessary party and publication is required
to obtain jurisdiction over her. If seeking a determination that the absentee is deceased, unless she
was exposed to specific peril, the unexplained absence must be for a continuous period of three year
(EPTL § 2-1.6) and requires a diligent search.
Practice Tip: Petitioner bears the burden of proof in such cases. Even where the statutory
period of absence is met, the presumption of death from an absence for the statutory period will not
be established unless petitioner demonstrates satisfactorily that a thorough and exhaustive search for
the absentee was made as soon as her absence became known. A guardian ad litem will be appointed
in these proceeding to protect the rights of the absentee. Thus, you must be prepared with proof in
admissible form sufficient to persuade the trier of fact that there is no other reasonable explanation
for the individual’s absence, but death. The requisite proof in determined on a case by case basis.

Materials Prepared by Frank M. Volz, Esq. and Modified by Scott P. McBride, Esq.
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Petitioning for Appointment
The petition and any accompanying schedule must be filled out in its entirety. Do not leave
any spaces blank, as the clerk will assume that you overlooked it rather then intentionally left it that
way.
Practice Tip: List all a/k/as of the decedent (or you will be back when you find assets in the
name of an a/k/a.
If seeking relief other than letters of administration in the “Wherefore clause” of the petition,
that relief must be sufficiently supported by factual allegations. For example, in addition to the
appointment of an administrator, you seek a determination that a nonmarital child is the daughter of
decedent pursuant to EPTL § 4-1.2. This additional relief would need to be supported in the petition,
perhaps as a rider to the petition or “Schedule A” setting forth a factual basis for the court to make
a determination.
Jurisdiction must be obtained over all necessary parties to the proceeding for letters of
administration. This may be accomplished through obtaining a waiver of citation, renunciation and
consent to appointment by an individual or serving him with citation and filing proof of service with
the court.
If you ask to dispense with process upon an individual whose name or whereabouts is
unknown, you must provide the court with an affidavit that a diligent search has been conducted,
without success. The affidavit must detail the efforts made in connection with your search. This
may include the names of databases searched, the names and/or addresses where correspondence was
mailed, individuals whom you communicated with in an effort to locate the individual, etc.
Make sure your client can qualify for appointment pursuant to SCPA § 707. Generally,
convicted felons, infants, incompetents and non-domiciliary aliens are ineligible to serves as
fiduciaries of an estate. Also, if the posting of a bond will be necessary, please find out in advance
whether the proposed administrator will be able to secure one.
If your client is the sole distributee or a first cousin, an affidavit of heirship or family tree will
be required from a disinterested party.

Common Problems
Petition #1 - Section: “Interest of Petitioner”
Check the appropriate box and if a distributee, list relationship. If you check “Other,” list
the petitioner’s standing pursuant to statute, not his/her relationship to the decedent.
Petition #3(d) - Specify whether cause of action is or is not for wrongful death.
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If the sole cause of action is a personal injury claim resulting from a slip and fall that is
unrelated to death, then tell us. The failure to state clearly the nature of the claim may result in
limitations on authority and/or a delay in obtaining letters.
Petition sections #6(a-c) - Should not be answered with an “X.”
For example, if decedent died survived only by parents. The appropriate answer for these
boxes would be “No,” as all fall within the same class under EPTL § 4-1.1, “2" for parents in 6(d)
and an “X” in boxes 6(e)-6(h).
If individuals are not within the class of distributee under your particular circumstances, do
not list them in the petition.
Petition #7(a) - Not including the petitioner when such petitioner is also a distributee.
Petition #7(b) - a person under a disability is defined by SCPA § 103[40] for purposes of the petition.
If you are listing someone in this section of the petition, then an appropriate schedule should also
be attached to the petition.
Petition Wherefore clause If you are going to be seeking incidental relief, which, in essence, is everything other than
letters, you need to support your request for relief with factual allegations within the body of the
petition or by addendum. For example, in addition to the appointment of an administrator, you seek
a determination that a nonmarital child is the daughter of decedent pursuant to EPTL § 4-1.2. This
additional relief would need to be supported in the petition, perhaps as a rider to the petition or
“Schedule A” setting forth a factual basis for the court to make a determination.
Section (b) - If you ask to dispense with process upon an individual whose name or
whereabouts is unknown, you must provide the court with an affidavit that a diligent search has been
conducted, without success. The affidavit must detail the efforts made in connection with your
search. This may include the names of databases searched, the names and/or addresses where
correspondence was mailed, individuals whom you communicated with in an effort to locate the
individual, etc.
Generally under section (c):
Administration - full, plenary letters of administration without limitations or restrictions.
Limited Administration - appointed for a limited purpose such as commencing a SCPA §
2103 proceeding to recovery estate property
Administration with Limitations - refers to full letters with some form of restriction imposed
upon the fiduciary such as prohibiting the sale of real property.
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If all parties have executed waivers of process consenting to the requested relief, there should
not be a request to dispense with process upon one of more of the individuals.
Section (f) - the catch all
Here you will list any and all incidental relief not previously requested in another section of
the wherefore clause. Relief that would fall into this category includes asking that a will on file with
the court be denied probate, establishing the paternity of a nonmarital child and disqualification of
a spouse due to abandonment.
Sole distributees or First cousins If your client is the sole distributee or a first cousin, an affidavit of heirship or family tree will
be required from a disinterested party to 22 NYCRR § 207.16(c). This affidavit should include basis
upon which the affiant obtained his/her knowledge, the full name of each distributee (placed in the
appropriate class), dates of death of class members.
Creditors Attorneys submitting creditor petitions by 'Attorney in fact' of the creditor. The power of
attorney must be submitted to the court with the appropriate recording fee before the petition will
be processed.
Cross-Petitions - This is easy - Suffolk County will not (knowingly) accept a cross-petition. If
necessary, file your objections.

Small Estate/Voluntary Administration proceedings
(Article 13)
The most common mistakes in the Article 13 Affidavit are found in Section 9,
which asks about personal property. Often, the information provided is insufficient
for the court to issue a certificate for a particular item. For example, an automobile
will be listed indicating the year, make and model, but the VIN will be excluded. Or
a savings account with a particular bank will be listed, without the account number.
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PROBATE PROCEEDINGS
“Probate” is the process of proving the validity of a will to the satisfaction of the court. With
probate, there is generally an application to have someone appointed fiduciary - executor, trustee,
or administrator c.t.a. Probate not required for a Voluntary Administration (Small Estates - Article
13 of the Surrogate’s Court Procedures Act (“SCPA”), an estate of $30,000.00 or less, exclusive of
property passing pursuant to Estates, Powers and Trusts Law (“EPTL”) § 5-3.1).
Generally, the statutory framework of probate proceedings may be found in Article 14 of
SCPA.

I.

Obtain the Original Will:
A.

From the attorney-draftsman.
1.

The attorney-draftsman should release the will to the nominated executor; it
is common to request a copy of a death certificate of testator, and a letter
(possibly notarized) from nominated executor, if not delivered in person.

2.

The attorney-draftsman should file any purported original will with the court
after death at the request of any interested party (in the county in which
decedent was domiciled at the time of death). In re French’s Will, 202 Misc.
735 (1952). However, we will not accept wills of alleged decedents without
proof of death - i.e., a death certificate.

3.

An attorney may not assert a retaining lien on a will, even if he or she has not
been paid for drawing the instrument (In re Reiss’ Will, 200 Misc. 697
(1951); In re Eichenbaum’s Will, 16 Misc2d 655 (1959)).

B.

From decedent’s safe deposit box - Proceeding under SCPA § 2003. This is an ex
parte proceeding, in which the court issues an order directing a person, firm or
corporation, generally a bank or other depository, to permit the person named in the
petition to examine the papers or safe deposit box and make an inventory of same
in the presence of an authorized agent of the depository. If “a paper purporting to be
a will of the decedent, a deed to the burial plot or policy of insurance be found to
deliver the will to the clerk of the court . . .”

C.

From another person - a Proceeding to Compel the Production of Will (SCPA §
1401). Whenever the court has reason to believe that “any person has knowledge of
the whereabouts or destruction of a will of a decedent the court may make an order
requiring the person or persons named therein” to attend and be examined.

Proceeding to compel production may be commenced by “a person authorized . . . to
present a petition for the probate of a will.”

-1-
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The court may impose reasonable attorneys fees of the petitioner in such a proceeding against
a respondent when the court determines the respondent did not have good cause to withhold
production of a will or codicil (Matter of Sharrer, NYLJ October 4, 1995, at 27, col 2 (Bronx Surr.))

II.

Jurisdiction:

The Surrogate’s Court has jurisdiction over the estate of a decedent who was a domiciliary
of New York at the time of his death, disappearance, or internment. The proper venue is the county
of decedent’s domicile. SCPA § 205[1]. The Surrogate shall transfer to the proper county either sua
sponte or on motion of any party. SCPA § 205[2].
The court has jurisdiction over the estate of any non-domiciliary decedent (a “non-dom”) who
leaves property in the state, of a cause of action for wrongful death against a domiciliary of the state.
SCPA § 206.

III.

IV.

Who May Petition for Probate (SCPA § 1402):
A.

Any person designated in the will as a legatee, devisee, fiduciary or guardian, or by
the guardian or fiduciary of one the above who is under a disability. Generally,
brought by the nominated fiduciary.

B.

A creditor, or any person interested, or any person entitled to letters of
administration c.t.a.

C.

Any party to an action brought or about to be brought in which the decedent, fi living,
would be a party.

D.

The Public Administrator of Suffolk County.

Persons to Be Served (Necessary Parties - SCPA § 1403):
Process must issue to the following, if not the petitioner:
A.

The distributees of the testator

B.

The nominated executor, or the successor if executor unable to serve.

C.

Any person designated in the will as beneficiary, executor, trustee, or guardian,
whose rights or interests are adversely affected by any other instrument offered for
probate.

D.

Any person designated as beneficiary, executor, trustee, or guardian in any other will
of the same testator filed in the surrogate’s court of the county in which the
-2-
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propounded will is filed whose rights or interests are adversely affected by the
instrument offered for probate.

V.

E.

Any persons adversely affected by the exercise of a power of appointment in the
propounded will.

F.

The testator, if petition alleges that testator is believed to be dead.

G.

The state tax commission of in the case of a non-domiciliary testator.

H.

Where any person to whom process must issue has died, process shall issue to his
fiduciary and if not has been appointed, to all persons interested as distributees,
nominated fiduciaries, or named as legatees or devisees under any will of the
deceased filed in the court.

I.

SCPA § 315 (Virtual Representation) shall apply to probate proceedings.

Obtaining Jurisdiction Over Necessary Parties:
A.

Service of Process is generally accomplished by the issuance of Citation on interested
parties. Citation is unnecessary over any party for whom a “Waiver of Process:
Consent to Probate” form (Surrogate’s Court Form P-4) has been obtained. Those
people who have not consented (including those who lack capacity) are “cited,” by
the service of Citation upon them (Form P-5). The rules governing the contents of
the Citation are provided in SCPA § 306.
Citation is prepared by petitioner (or counsel), with the exception of the return date,
which the court completes. Citation is returned to petitioner (counsel) for service by
him/her.

B.

Service of Citation is in accordance with SCPA § 307 - personal delivery required
within the state, and is acceptable without the state. On non-domiciliaries (i.e.,
interested parties out of state), service may be made by registered or certified mail,
return receipt requested or by “special mail service” (SCPA § 307[2]). Substituted
service may be made by court order, for good cause shown, and after a showing that,
with due diligence, such service cannot be effected. SCPA and § 307[3].

C.

Service upon an infant requires service upon the infant’s father, mother, guardian,
any person having the care or control of such infant, or the person with whom he
resides, or a person interested in the infant’s welfare and education. SCPA § 307[4].
In addition, if the infant is the age of fourteen or over, also upon the infant.

D.

Service upon creditors may be made by mail.

-3-
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E.

Guardians ad litem - if any necessary party is under a disability, the court will appoint
a guardian ad litem, after the return date of Citation. “Person under a disability”
includes someone whose identity or whereabouts are unknown, as well as someone
who is incarcerated.

Pursuant to SCPA 403(3)(a), a guardian ad litem is not required for a person under a
disability, and the court may dispense with one, whenever:
(a) in an uncontested probate proceeding such person will receive a share equal to or greater than the
share to which he would be entitled if decedent had died intestate,
(b) in an accounting proceeding such person receives a specific bequest or a specific devise or a
general legacy of a stated sum of money and the accounting party shows to the satisfaction of the
court that such person has received his legacy or devise or will receive same in full under the decree
to be made in the proceeding,
(c) in any proceeding the public administrator receives process or notice in behalf of the person
under disability,
(d) in a probate proceeding the decedent is survived by a spouse who receives the entire estate under
the propounded instrument and the petition alleges that probate assets do not exceed $50,000. In such
case, letters testamentary should limit the executor to the collection of assets which, in the aggregate,
do not exceed $50,000.

VI.

Notice of Probate (SCPA § 1409):

Sent to each person named or referred to in the petition who has not been service with
process or who has not appeared or waived service of process and state whether such person is
named or referred to in the will as legatee, devisee, trustee, guardian or substitute fiduciary. Also,
the Attorney General’s office if the will contains a charitable bequest which is either to an unnamed
charitable organization or is in an unspecified amount. Surrogate’s Form P-6.

VII. Witnesses to Be Examined; Proof Required (SCPA § 1404):
A.

Except as otherwise provided in this article, two at least, of the attesting witnesses
must be produced before the court and examined before a written will is admitted to
probate if so many of the witnesses are within the state and competent and able to
testify.

B.

In all cases the proofs must be reduced to writing. Any party to the proceeding,
before or after filing objections to the probate of the will, may examine any or all of
the attesting witnesses, the person who prepared the will, and if the will contains a
provision designed to prevent a disposition or distribution from taking effect in case

-4-
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the will, or any part thereof, is contested, the nominated executors in the will and the
proponents.
C.

The attesting witnesses, the person who prepared the will, the nominated executors
in the will and the proponents may be examined as to all relevant matters which may
be the basis of objections to the probate of the propounded instrument. There shall
be made available to the party conducting such examination, all rights granted under
Article 31 of the civil practice law and rules with respect to document discovery.

D.

Unless the court directs otherwise for good cause shown, the costs of the
examinations conducted pursuant to “C,” above, shall be paid as follows: two
attesting witnesses paid by estate who are competent and able to testify who are
produced by the proponent, or if no witness is within the state and competent and
able to testify, the witness without the state who is competent and able to testify; and
the stenographer and one copy of the transcripts of such examinations for the court
and any guardians ad litem.
The costs of all other examinations are governed by Article 31 of the CPLR.
In the case of examinations conducted after objections are filed, all costs of
such examinations shall be governed by Article 31 of the CPLR.
All costs of document discovery are governed by Article 31 of the CPLR.

E.

Unless the court directs otherwise for good cause shown, if more than one person
shall have been involved in the preparation of the will, the term "person who
prepared the will" shall mean the person so involved to whom the testator's
instructions for preparing the will were communicated by the testator.

ALL EBTs take place at the court house (22 NYCRR 207.28); 22 NYCRR 207.22(3-2 Rule)

VIII. When the Court May Dispense with Testimony of a Witness (SCPA §
1405; Form P-8):
A.

When the death, absence from the state, or incompetency of an attesting witness, or
the fact that the witness cannot with due diligence be found within the state, or
cannot be examined as an attesting witness by reason of his physical or mental
condition cannot be examined as an attesting witness may be shown by affidavit of
any competent evidence, the court may dispense with such testimony, and the will
may be admitted to probate.

B.

Upon demand of any required party, where an attesting witness is absent from the
state whose testimony can be obtained with reasonable diligence, the court shall
require such testimony be taken by commission.

-5-
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C.

IX.

If no witness is able to testify, will my still be admitted to probate upon proof of
handwriting of the testator and of at least one of the attesting witnesses “and such
other facts as would be sufficient to prove a will.” Court Form P-9

Proof of Will by Affidavit of Attesting Witness Out of Court (SCPA §
1406):
Affidavits of attesting witnesses after death.

X.

Proof of Lost or Destroyed Wills (SCPA § 1407):
Only three provisions - should be simple:
A.

Establish that will has not been revoked (this is the tough one, if testator had
possession of will); and

B.

Execution of will is proved; and

C.

All of the provisions of the will are clearly and distinctly proved by at least two
credible witnesses or by a copy or draft of the will.

At common law, "[w]hen a will previously executed cannot be found after the death of the
testator, there is a strong presumption that it was revoked by destruction by the testator"(Collyer v.
Collyer, 110 NY 481, at 486, 18 NE 110). Pursuant to SCPA 1407, the proponent has the burden
of overcoming the common law presumption by proving that the lost or destroyed will was not
revoked by the testator during the testator's lifetime (Matter of Fox, 9 NY2d 400, 214 NYS2d 405,
174 NE2d 499). SCPA 1407 imposes upon the proponent of a lost or destroyed testamentary
document the burden of establishing every provision of the document clearly and distinctly by the
testimony of two credible witnesses, or by a copy or draft of the will proved to be true and complete
(Matter of Kalenak, 182 AD2d 1124, 583 NYS2d 332), that such instrument was duly executed (the
existence of an attestation clause or supervision by attorney may be sufficient; see Matter of Utegg’s
Estate, 91 Misc2d 21, 396 NYS2d 992) and that it had not been revoked by the decedent prior to
death (SCPA 1407; Matter of Gray, 143 AD2d 751, 533 NYS2d 459, Matter of Gubbins, NYLJ,
March 5, 1998, p. 31, [col. 2]). If the original will was present after the decedent's death, and lost
subsequently, the presumption that it was revoked does not apply (Matter of Gray, supra; Matter
of Passuello, 169 AD2d 1007, 565 NYS2d 281).

XI.

Probate Not Allowed Unless Court is Satisfied (SCPA § 1408):

Just like it sounds - the court must be satisfied with the genuineness of the will and the
validity of its execution.

-6-
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XII. Who May File Objections to Probate of an Alleged Will (SCPA § 1410):
Any one adversely affected by the admission of the propounded instrument to probate may
file objections thereto. Exception is that one whose only financial interest would be in the
commissions to which he would have been entitled if his appointment as fiduciary were not revoked
by a later instrument shall not be entitled to file objections to the probate of such instrument unless
authorized by the court for good cause shown.
Objections must be filed within 10 day of the complete on examination pursuant to 1404.

XIII. Letters of Administration With Will Annexed (C.T.A.); When and to
Whom Granted (SCPA § 1418):
If no person is named as executor in the will or selected by virtue of a power contained
therein or if at any time there is no executor or administrator with will annexed qualified to act, upon
the application of any person who may petition for the probate of the will under 1402 the court must
issue letters of administration with will annexed in the following order of priority: sole beneficiary,
residuary beneficiary, a person interested in the estate.

XIV. Miscellaneous Issues:
A.

Duplicate Wills:

Where the propounded instrument has been executed in duplicate all of the counterparts
collectively constitute the will (see Crossman v. Crossman, 95 NY 145). Although the proponent
may be required to produce both instruments, the Court of Appeals has held that "there is no
conceivable reason for proving both instruments or having both admitted to probate" (see Roche v.
Nason, 185 NY 128, at 135, citing Crossman v. Crossman, supra).
B.

Joint Wills:

Will must be admitted to probate for each decedent independently. The fact that a husband
died a few years ago and his will is admitted to probate does not necessarily mean that the instrument
will be admitted to probate as the will of the survivor.
C.

Putnam Hearing:

Where a will is made in favor of individuals having a confidential relationship with the
decedent: attorney draftsman, pastor, physician, etc., to the exclusion of the natural objects of the
decedent’s bounty, the law requires an explanation of the facts and circumstances surrounding such
bequests and in the absence of a satisfactory explanation, the trier of fact is warranted in drawing an
inference that the bequests were not freely and willingly made (In re Putnam, 257 NY 140; Matter
of Echert, 93 Misc2d 677, aff’d 70 AD2d 801). This inference of undue influence is rebuttable (In
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re Patterson, 206 Misc 268, 132 NYS2d 609) . To that end, the court conducted a hearing to inquire
regarding the aforesaid bequests.
D.

Commissions of Attorney/Fiduciary - SCPA 2307-a:

The acknowledgment must be set forth in a writing executed by the testator in the presence
of at least one witness other than the executor-designee. Such writing, which must be separate from
the will, but which may be annexed to the will, and which may be executed prior to, concurrently
with or subsequently to a will in which an attorney or a then affiliated attorney is an executordesignee and must be filed in the proceeding for the issuance of letters testamentary to the executordesignee.
(1) subject to limited statutory exceptions, any person, including an attorney, is eligible to
serve as my executor;
(2) absent an agreement to the contrary, any person, including an attorney, who serves as an
executor for me is entitled to receive statutory commissions for executorial services rendered to my
estate;
(3) absent execution of this disclosure acknowledgment, an attorney who serves as an
executor shall be entitled to one-half the commissions he or she would otherwise be
entitled to receive; and
(4) if such attorney serves as my executor, and he or she or another attorney affiliated with
such attorney renders legal services in connection with the executor's official duties, he or she is
entitled to receive just and reasonable compensation for those legal services, in addition to the
commissions to which an executor is entitled.
F.

Non-domiciliary and Ancient Document:

Must be entertained usually based upon the allegations that the decedent left property in
Suffolk County; that the distributees are the same under the foreign jurisdiction and New York law;
and that the will has not been offered for probate elsewhere.
The Surrogate’s Court has the discretion to entertain a petition for original probate of the will
of a non-domiciliary (see In re Heller-Baghero’s Will, 26 NY2d 337; Estate of Renard, 100 Misc2d
347; SCPA 1605).
With respect to ancient documents. The instrument appears must comply with the standards
for admission of ancient documents as articulated by Matter of Brittain, 54 Misc2 965 (see Wigmore
on Evidence, VII, 3rd Edition, §§2137-2140; Harris, New York Estates, 5th Edition, 6:14 9). The
will must be over thirty years old and appears unsuspicious in nature and it be produced from a
natural place of custody. Typical would be when a petitioner states that the purported will was found
among decedent’s possessions after his death.
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XV. Online Forms:
A.

Petition for Probate form in PDF format - may fill in but not save www.courts.state.ny.us/forms/surrogates/omni/probate.pdf

B.

Forms for most proceedings are available at:
http://www.nycourts.gov/forms/surrogates

Then, in “Topics A-Z” go to forms, which brings you to:
http://www.nycourts.gov/forms/index.shtml
Where you can find forms in either PDF format, or OmniForms format. Most forms also
available in Word and WordPerfect formats.
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ADMINISTERING AN ESTATE THAT HAS A BUSINESS INTEREST.
1. Businesses (other than a profession) in which the decedent was the sole proprietor.
a. If the will does not explicitly authorize fiduciary to continue business
i. General rule: fiduciary should not continue to conduct the decedent’s
business.
1. Liability of Fiduciary
ii. Statutory exception: SCPA 2108 allows court to authorize fiduciary to
continue business if it is in estate’s best interest to do so.
1. Liability of Fiduciary
iii. Exception to” no-profession rule” of SPCA 2108: dental practice
b. If the will explicitly authorizes fiduciary to continue business
i. SCPA 2108 authorization is unnecessary to continue business.
2. Business in which the decedent was not the sole proprietor
a. SCPA 2108 is unavailable or unnecessary regardless of whether the will explicitly
authorizes fiduciary to continue business
b. Possible Alternative to SCPA 2108: SCPA 2107 Advice and Direction
Proceeding.
c. The Decedent Owned Stock In a Corporation
i. EPTL 11-1.1(b)(14): fiduciary has power to vote shares of stock or other
security.
ii. BCL Section 202(a)(1).
d. The Decedent Was a General or Limited Partner
i. Partnership Law Sections 62(4), 73, 109, 110
1
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e. The Decedent Was a Member of a Limited Liability Corporation
i. LLC Law Section 608
3. Requirements For Provision in Will to Effectively Authorize Fiduciary to Continue
Business
4. Use of Estate Assets In Continuing Decedent’s Business & Accounting Therefor
(Separate/Combined Accounting).
5. Rights of Creditors
a. Creditors of the Probate Estate
b. Creditors of the Business

DECANTING
1. A Discussion of the Problem.
a. As a general rule, irrevocable trusts cannot be changed, but, notwithstanding that
rule, life changes. Circumstances change. Beneficiaries change. Laws, including
property laws and tax laws, change. Even an otherwise well-drafted trust may not
have been drafted to adequately deal with such changes. Unfortunately, there are
also trusts that were not well-drafted in that they contain mistakes or are taxinefficient.
b. Real-life examples of trusts in need of modification.
2. Some Traditional Solutions to the Problem, and Why They May Not Be Attractive:
Reformation, Modification, and Construction of Trusts.

2
Error! Unknown document property name.

44
3. Decanting: Perhaps the Best Solution, and Certainly One of the Most Powerful Tools in
Trust Administration.
a. What does it mean to decant a trust?
b. Brief history of decanting.
c. The rising nationwide popularity of decanting.
d. New York’s amended decanting statute exemplifies trends towards greater
flexibility.
e. Why some practitioners are philosophically opposed to decanting.
4. New York’s Current Decanting Statute – EPTL 10-6.6.
a. A Key Distinction: “Unlimited Discretion” v. Limited Discretion
b. Rules Applicable When Trustees Have Unlimited Discretion to Invade Principal.
i. Do the Beneficiaries of the “Old” and “New” Trusts Have to Be the
Same?
ii. Do the Trustees Have to Be the Same?
iii. Powers of Appointment in the “Old” and “New” Trusts.
c. Rules Applicable When Trustees Have Limited Discretion to Invade Principal.
i. Do the Beneficiaries of the “Old” and “New” Trusts Have to Be the
Same?
ii. Do the Trustees Have to Be the Same?
iii. Powers of Appointment in the “Old” and “New” Trusts.
d. Select Rules Applicable Regardless of Trustee’s Level of Discretion.
i. Extending the Trust’s Term.
ii. Decanting in Favor of a Supplemental Needs Trust
3
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iii. Assets Received After the Decanting: to Which Trust Do They Belong?
iv. Which Trustees Are Authorized to Decant?
v. Trustee’s Fiduciary Duties in Decanting.
vi. Statutorily-Prohibited Uses of Decanting.
vii. The Procedural Requirements of Decanting.
5. The Tax Consequences of Decanting – Proceed with Caution.
a. IRS Notice 2011-101 for requesting comments on income, gift, estate, and GST
tax consequences of decanting.
b. NYSBA’s and ABA’s responses to such request.
c. Where do we now stand on the tax front?

ASSET VALUATION
1.

Estate taxes are based either on the fair market value of the property at the date of

death (IRC Section 2031) or alternate valuation date allowed under IRC Section 2032.
2.

Fair market value is “the price at which the property would change hands between

a willing buyer and a willing seller, neither being under any compulsion to buy or to sell and
both having reasonable knowledge of relevant facts. The fair market value of a particular item of
property includible in the decedent’s gross estate is not to be determined by a forced sale price.”
Treas. Reg. 20.2031-1(b).
3.

There are three accepted methodologies for valuing all property: (1) the market

approach; (2) the income approach; and (3) the cost approach. Which of these approaches is
most relevant depends on the property at issue.
4
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4.

Real Estate
A.

the fair market value must be based upon the highest and best use of the

property, even though that use may differ from its use on the valuation date. See Arbor Towers
Associates, Ltd. v. Comr., T.C. Memo 1999-213.
B.

The income approach often is most relevant to rental real property.

C.

Generally, the most relevant method of valuing residential property and

vacant land is the market approach, provided that evidence of a sufficient number of comparable
sales is available. See Black v. Commr, T.C. Memo 1968-247.
D.
5.

Qualified Real Estate Appraisal.

Valuation of a Business
A.

If the business in which the decedent owned an interest is regularly traded

on a public exchange, then the fair market value is the mean between the highest and lowest
quoted selling prices on the valuation date. See Treas. Reg. 20.2031-2.
B.

If the business in which the decedent owned an interest is not regularly

traded on a public exchange, then its fair market value is to be determined on a variety of factors,
including the company’s net worth, prospective earning power and dividend-paying capacity,
good will of the business, economic outlook in the particular industry, etc. See, e.g., Treas. Reg.
Sections 20.2031-2(f); 20.2031-2; Rev. Rule 50-60
C.

Qualified Business Appraisal

5
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6.

Annuities, Life Estates, Terms for Years, Remainders, and Reversions
A.

IRC Section 7520 requires such interests to be valued under tables

published by the IRS based upon a discount rate equal to 120% of the applicable federal midterm rate in effect under §1274(d)(1) for the month in which the valuation date falls.

6
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OUTLINE
Suffolk County Bar Association
"Cradle to Grave"
Right of Election and Discharging the Fiduciary
By Ilene Sherwyn Cooper
I.

The Right of Election- EPTL 5-1.1-A
A.

Testamentary and Intestate Estates

B.

Who can Elect?

C.

Time to Elect
1.
2.

D.

Extension
Default
a.
2010 Statutory Amendment

Calculation of Elective Share
1.

Basic formula

2.

Testamentary Substitutes/ Some practice pointers
a.
b.
c.

E.

Dispositions in trust for the Spouse- Effect of Election

F.

Exercise of Right of Election
1.

G.

Form- Notice of Election

Determining validity and effect of elective share
1.

Separate Proceeding pursuant to SCPA §1421
a.

2.
II.

Irrevocable gift transactions
Joint transactions between spouses
Thrift, retirement, death benefit and qualified plans

See Sample Form

Accounting Proceeding

Accounting Proceedings

60

A.

Informal Accounting- SCPA §2202/§2203
1.

SCPA §22o2
a.
b.
c.

d.
2.

SCPA §2203
a.
b.

B.

Nature of the accounting
Judicial Discharge v. Receipt and Release
Significance of Receipt and Release
(1)
Defense to compulsory accounting
(ii)
Requirements: See Matter of Bronner, 112 AD3d 429
(1 st Dep't 2013); In re Spacek, NYLI, Nov. 3, 2014 (Sur. Ct.
Nassau County) (attached)
Form Receipts and Releases

Nature of the accounting
Requirements of the statute

Formal Accounting- SCPA §2208
1.

Benefits and Purpose

2.

Jurisdictional requirements
a.
b.

Necessary parties to the proceeding
Application of virtual representation statute

3.

The Wherefore Clause of the Petition

4.

The Schedules of the Account
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SURROGATE'S COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK
File No.

In the Matter of the Estate of

RIGHT OF ELECTION UNDER
EPTL SECTION 5-1.1

Deceased.

WHEREAS:
, am the surviving spouse of'

7, who died

domiciled in the County of Suffolk, State of New York on
2.

left a Last Will and Testament dated the t day of
which was filed with an application for probate in the Surrogate's Court of the

County of Suffolk, State of New York.
3. Preliminary Letters Testamentary were duly issued to the nominated executors under
the propounded instrument., .

as Preliminary Executors

thereunder, on
NOW; UNDER THE FOR.EGOING FACTS AND CIRCUMSTANCES,
the surviving spouse of

f, deceased, do

hereby exercise the right of election given to me pursuant to the provisions of
RECEIVED
SURROGATE COURT
SUFFOLK COUNTY

APR 2 8 2004
'MICHAEL C1POLLINO
C1-11EF CLERK jl

04/27/2006 14: 17

2127526923

GREENETTINGER

Section 5-I.1.-A of the Estates, Powers and Trusts Law of the State of New York,
and elect to take the elective share to which I am entitled thereunder.
IN WITNESS WHEREOF, I have hereunto set my hand and seal this' day of

To:

Clerk of the Surrogate's Court, 320 Center Drive, Riverhead, NY 11901
Nominated Executor and Preliminary Co-Executor,
Nominated Executor and Preliminary Co-Executor, •

PA6E
6204/06

04/27/2006 14:17

2127526923

GPEENETTINGER
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STATE OF NEW YORK
SS.:

COUNTY OF NEW YORK
On this

day of .

before me personally came

known and known to me to be the individual described in and who executed the
foregoing instrument, and she duly acknowledged to me that she executed the
same.
17r-itiari;

13tialiflid irfilgasitu County
.-Commissicm Expres.pctober 07, 2000

to me

04/27/2006 IA: 17

2127526'323

GREENETT INIt3ER

. an attorney duly admitted to practice law in the State of New York,
hereby affirms under penalty of law that on April 2004 he mailed at a mail box duly
maintained by the U.S. Postal Service, a copy of the right of election to:

Dated: New York, New York Z

PACIE 06/06
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STATE OF NEW YORK
SURROGATE'S COURT : NEW YORK COUNTY
X
In the Matter of the Application of
in the estate of
PETITION

File No. IM

to take an elective share against the provisions of
decedent's Will.
X

TO THE SURROGATE'S COURT, COUNTY OF NEW YORK:
The Petition of

, domiciled at

, respectfully shows:
, the decedent herein, died on November 16, 2002

1.
domiciled at
2.

Your Petitioner was married to

having been married on July 21, 1937. We have two children: 11.1111111

3.
"Will") dated the

for over sixty five years,
and

The decedent died leaving a purported Last Will and Testament (the
day

, which has been filed with the Surrogate's Court, New

York County.
4.

Preliminary Letters were issued to 111111

by the said

Surrogate's Court, and, upon information and belief, she thereupon qualified and thereafter acted
and is still acting as said Preliminary Executrix.
5.

The decedent, by his Will, failed to satisfy the elective share to which the

Petitioner is entitled by the provisions of EPTL Sec. 5-1.1-A. Annexed hereto and made a part

InterwovenTCLYMERMclymer14569927.1
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hereof as Exhibit A is a copy of said Will.
6.

On

, service was made upon the Executor of your

Petitioner's Notice of Election of Surviving Spouse,. Attached hereto as Exhibit•B. is a copy of
"
said Notice of Election 'and, ran
_ ' Affidavit of Service: 'Same efe' alSo'filed 'with the Surrogate's
Court.
Yotii- Petitioner Makes this applicaiion pursuant to S,CPA Section 1421 so
that she may have a judicial determination as to the validity and effect of the aforesaid notice of
election and as to her rights thereunder.
8:

The names and post office addresses of all persons interested in the Estate

of the said.decedent or in the determination of that which is Sought herein, who are required to be
cited upon this application of cdricerning who the Court is required to have information arc:
Name and Relationship

Address

2
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8.

There are no persons other than those mentioned interested in the

application or proceeding.
WHEREFORE, the petitioner prays that this Court determine the validity and
effect of the election by

as surviving spouse, that the Court hold that Petitioner

be granted her elective share and fix the amount thereof, and that a Citation be issued to the
interested persons named herein, to show cause why such determination should not be made.

3.
Interwoven\LCLYMEMclytner14569927.1
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VERIFICAT'ION
STATE OF
)SS.:
COUNTY OF

, declare:
I am the Petitioner in the above entitled proceeding. I have read the foregoing

Petition and know the contents thereof; that the same is true of my own knowledge except as to
matters therein stated on information and belief and as to those matters I believe to be true.

Sworn to before me this
day of April, 2004.

Notary Public

4
Interwoven1LCLYMEMIclymer14560927.1

Search - 5 Results - "spacek" and "accounting"

Page 1 of 6
69
Switch Client l Preferences F Help I Sign Out

Lexise
Search

Shepard's®

Get a Document

More

FOCUSTM Terms I ffspacek" and "accountil Search Within !Original Results (1 - 5)

History

Alerts

Advanced...
View Tutorial

[All Results - (5)
Source: Combined Source Set 134 - Cases from NYU (ALM) from 1989
Terrns: "spacek" and "accounting" (Suggest Terms for My Search)
cselect for FOCUSTM or Delivery

Accounting of Diana Carney, Will of Anton Spacek, Deceased, 350077/E; NASSAU COUNTY;
Trusts and Estates New York Law Journal November 3, 2014 Monday

Copyright 2014 ALM Media Properties, LLC
All Rights Reserved
Further duplication without permission is prohibited

NovVork giu ontnui
New York Law Journal
November 3, 2014 Monday
SECTION: DECISION OF INTEREST; Pg. 29 Vol. 252 No. 86
LENGTH; 2037 words
HEADLINE: Accounting of Diana Carney, Will of Anton Spacek, Deceased, 350077/E;
NASSAU COUNTY;
Trusts and Estates
BYLINE: Surrogate Edward McCarty III
BODY:

COURT: Nassau County

CASE NUMBER: 350077/E

Cite as: Will of Soacek, 350077/E, NYLJ 1202675173709, at *1 (Surr., NA, Decided September
30, 2014)
Surrogate's Court, Nassau County
350077/E

Page 2 of 6

Se:arch - 5 Results - "spacek" and "accounting"

70
Decided: September 30, 2014

ATTORNEYS

For Objectant: Harry H. Kutner, Jr., Esq.
Davidson, Dawson & Clark LLP.
*1
In connection with the petition to account filed by Diana Carney, as executor of the estate of
Anton Spacek, the court has before it a motion filed by a partial residuary legatee, Lynne A.
Krontz, which asks the court to set aside a release, receipt and waiver signed by movant, on
the ground that the executor misled her into signing it, and that the executor failed to render a
full and complete disclosure of the amounts claimed by Carney individually as her share of
decedent's estate.

BACKGROUND

The following facts underlying the present motion are undisputed. Anton Spacek (the
"decedent") died on December 9, 2007, leaving a will dated January 23, 1995. Under the terms
of decedent's will, his residuary estate was bequeathed to his six nieces by marriage, Christine
A. Spacek, Francine Spacek LeVasseur, Jayne Mathers Fletcher, Justine F. Burnett ("Burnett"),
Diana Carney ("Carney" or the "executor"), and Lynne M. Krontz ("Krontz" or "movant").
Letters testamentary issued to Carney on April 9, 2008.
Counsel for the executor sent a letter dated June 23, 2009 to the other five residuary legatees.
The letter included (1) a Memorandum, (2) a proposed Agreement Settling Account (the
"Agreement"), and (3) financial records relating to decedent's estate, consisting of (a)
decedent's New York State estate tax return, Form ET-90, (b) the estate checking account
ledger, (c) consolidated and monthly Ameritrade statements, and (d) the closing statement for
the sale of

decedent's home in Albertson, New York. The Agreement recited that "[t]he parties wish to
avoid the delay arid expense of the preparation of a formal accounting and judicial settlement
of the same and...the Executor has attached...the cash statements covering the period
December 9, 2007 through March 30, 2009." The combined documents were referred to as the
"Executor's Account." The Agreement was signed by all of the residuary legatees with the
exception of Burnett.
Krontz signed and mailed the proposed agreement on June 29, 2009. A few weeks later, she
became aware of questions raised by counsel for Burnett as to the accuracy of the executor's
accounts, specifically concerning joint accounts in the names of decedent and Carney in the
alleged total amount of $378,413.93. Krontz has filed an affidavit stating that she immediately
telephoned the executor's counsel at the time and requested that her signature page be
returned, because she no longer agreed to the Agreement, but that counsel refused to return
the document. Krontz further claims that she sent counsel a handwritten note the next day
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revoking her assent to the Agreement
In May 2010, Krontz engaged counsel to represent her. On July 13, 2010, Burnett and Krantz
filed a petition to compel the executor to file her account. In response, petitioner filed her
account on November 29, 2010, and Krantz and Burnett filed objections thereto. Settlement
talks followed, and counsel for Carney objected to Krantz sharing in any potential settlement,
on the ground that Krantz had signed a valid Release in 2009. The present motion was filed in
response to that objection.
MOTION AND AFFIDAVIT

*3
On April 30, 2014, counsel for Krantz filed the present motion, in which he asks the court to
vacate the release signed by Krantz. Counsel argues that his client was misled into executing
the Agreement, that there was a failure to disclose by the executor, and that immediately after
executing the Agreement Krontz revoked the release by oral and written notice to the executor.
In her supporting affidavit, Krantz argues that "tn]o accounting, formal or informal, was
attached to the Memorandum" sent to her by the executor, "Only the estate tax return and
miscellaneous financial records were annexed." Krontz argues that she was misled by Carney
because the first page of the Agreement recited that decedent's will provided for the residuary
estate to be divided into equal shares among the six residuary legatees. Krantz asserts that the
funds contained in decedent's joint accounts were estate assets and that Krantz was therefore
entitled to a one-sixth share of these funds.
AFFIRMATION IN OPPOSITION TO THE MOTION

On May 21, 2014, counsel for Carney filed an affirmation in opposition to the present motion.
Counsel maintains that the documents which the executor sent to the residuary legatees in
June 2009 constituted an informal account and release, which was signed by all of the
beneficiaries, including Krontz, with the exception of Burnett. The release was accompanied by
copies of the estate account checkbook ledger, the closing statement for the real estate sale,
the transaction statements for stock owned by decedent, and the New York estate tax return,
which included information concerning non-probate assets.
Counsel for Carney argues that the joint accounts did not come into Carney's hands as executor
and that she had no duty to account for these non-probate assets. Despite this, counsel
maintains that Carney did not hide these assets but disclosed them by distributing copies of the

estate tax return which reflected these assets and their distribution to Carney as the joint
owner of the property.
Further, counsel for Carney notes that Krantz has offered no proof that she ever withdrew her
signed release, verbally or in a written note. There is no record of a written withdrawal of a
release in the file of Carney's present counselnl, and counsel asserts that no attempted
withdrawal was ever conveyed directly to the executor.
In her affirmation, counsel for Carney agrees with movant that an executor must provide
complete disclosure of all data relevant to the estate, but she maintains that Carney provided
complete disclosure to Krontz by providing financial records. It is well established that the law
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allows for informal settlement of accounts where all parties are competent adults, as was the
case here. Counsel cites various decisions in support of the position that a party who signs a
release is bound by its terms, and that a party who failed to read the release or engage
assistance in interpreting the release has acted negligently. Counsel asks the court to deny
Krontz's motion in its entirety.
ANALYSIS

There are only two disputed facts before the court: (1) whether Carney misrepresented the
estate assets; and (2) whether Krontz attempted to revoke her consent to the Agreement a few
weeks after she signed and returned it.
(1) Whether Carney misrepresented the estate assets
As Surrogate Bennett recognized in Matter of Amuso (18 Misc 2d 936 [Sur Ct, Nassau County
1959]), a conflict may arise between the court's encouragement of informal settlements
between a fiduciary and estate beneficiaries, and the court's requirement that a fiduciary act
with
*5
the utmost honor in her dealings with estate beneficiaries (citing Justice Cardozo's decision in
Meinhard v. Salmon, 249 NY 458 [1928]). The precise nature of the account to be provided by
a fiduciary, whether written or oral, will depend upon the specific circumstances presented by
the estate and its administration (Matter of Amuso,18 Misc 2d 936 [Sur Ct, Nassau County
1959)). At the same time, where "the fiduciary clearly possesses superior knowledge and has
benefitted from the beneficiary's execution of a release or waiver, [a waiver] will not be
sustained unless the beneficiary has been given full knowledge of his [or her] rights and of all
material facts and circumstances" (Matter of Hunter, 190 Misc 2d 593, 599 [Sur Ct,
Westchester County 20021 [internal citations omitted]).
The decedent's estate was relatively simple, and the executor provided Krontz and the other
residuary beneficiaries with financial records, the tax return, and the real estate closing
documents. While she did not particularly flag the joint accounts, she also did not hide them.
"In every case the ultimate duty of the fiduciary is to render to the beneficiaries an accounting
in some form. The nature of the accounting depends on the nature of the estate and the
circumstances present. Whether oral or in writing, the accounting should be complete unless
the opportunity for an accounting is fairly made to a cestui and he affirmatively waives his
right. It would appear obvious, therefore, that an estate representative acts at his peril if he
relies on a general release without evidence of an appropriate accounting, oral or in writing, or
of the cestui's refusal or failure to avail himself of such an accounting. Due consideration must
be given to a cestui sleeping on his rights and thereafter attacking a release"
(Matter of Amuso,18 Misc 2d 936, 937-938 [Sur Ct, Nassau County 1959)).
In the present case, information concerning the joint accounts and Carney's larger share of
decedent's taxable assets could be found in three separate places in the materials Carney
mailed out to all of the residuary legatees. Part 4 (General Information), line 5 of the estate tax
return indicates that Carney received $440,386 from decedent's estate, while the other
beneficiaries received $159,122 each, or $281,264 less than Carney. On part 5 of the estate tax
*6
return (Recapitulation), line 5 shows jointly owned property in the amount of $256,490.
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Schedule E of the federal return, which covers jointly owned property, also indicates that
Carney is the surviving co-tenant of joint interests in the total amount of $256,490.
Further, the court must consider that Krontz is an adult under no disability (see, Matter of
Schoenewerg, 277 NY 424 11938]). At the time that Krontz received the agreement, she had
the opportunity to review all of the records sent with it. Prior to signing and returning the
Agreement, Krontz never objected to anything found in the informal account or conveyed any
questions or complaints. "Ordinarily, the signer of a deed or other instrument is conclusively
bound thereby. That her mind never assented to the terms expressed is not material. If the
signer could read the instrument, not to have read it was gross negligence...the writing binds
her" (Matter of Spina, NYLJ, Jan. 28, 1998 at 29, col 1[Sur Ct, Nassau County] [internal
citations omitted]). Krontz does not assert that she made any further inquiry concerning the
materials sent to her or that there was a refusal by Carney or her counsel to disclose
information requested by Krontz (see, Matter of Schoenewerg, 277 NY 424 [1938]). The
executor provided ail of the financial records for the probate estate as well as the estate tax
return, which reflected the non-probate assets. Krontz has offered no proof that there was a
misrepresentation by Carney, and Krontz cannot claim now that Carney owed her "an
affirmative duty to detail an open state of facts as to which [she] was content to waive
inquiry" (Matter of Schoenewerg, 277 NY 424 [1938]). Accordingly, the court finds that Carney
has met her burden of proof in demonstrating "that there was no fraud or misrepresentation
incidental to the procurement of the releases" (Matter of Amuso, 18 Misc 2d 936 [Sur Ct,
Nassau County 1959]).
(2) Whether Krontz attempted to revoke her assent to the Agreement
Even if Krantz had provided the court with evidence of telephoning Carney's attorney, or
*7
sending him a note, these actions would be insufficient, standing alone, to revoke the
Agreement. "Stipulations of Settlement are favored by the courts and will not be set aside in
the absence.of fraud, overreaching, collusion or mistake. The same rule applies when a party
seeks to set aside a receipt and release" (Matter of Greenleaf, NYLJ, May 26, 1995 at 28, col 2
[Sur Ct, New York County] [internal citations omitted]).
CONCLUSION

Accordingly, as there are no material facts in dispute, there is no need for an evidentiary
hearing in this matter. The motion is dismissed in its entirety.
This constitutes the decision and order of the court.
Dated: September 30, 2014

[note 1] Carney was represented by different counsel during the time frame in which the
Agreement was signed.
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STATE OF NEW YORK
SURROGATE'S COURT : COUNTY OF NASSAU
-x
In the Matter of the Settlement of the Account of
Proceedings of

RECEIPT AND RELEASE
as Executors of the Estate of

File No.

Deceased.

WHEREAS,

(the "decedent") died on the

'day of

a resident of the County of Nassau and the State of New York, leaving a Last Will
and Testament dated the eleventh day of

,(the "Will"), which was admitted to

probate by the Surrogate's Court of Nassau County, New York on the

day of

Letters Testamentary and Letters of Trusteeship having issued the same date to
and
(the "executors"); and
WHEREAS, Article FIFTH of the Will provides:
If my wife survives me, I
—y daughter,
, the sum of $
DOLLARS) or if she be dead to ner issue, per stirpes.
WHEREAS,

, the spouse of the decedent, survived the decedent;

and
WHEREAS,

survived the decedent; and

NOW THEREFORE, in consideration of the premises,

78

individually and for her heirs, assigns and distributees hereby:
FIRST:

Acknowledges receipt of 7,500 shares of

stock (the "stock") plus an amount of cash that results in a distribution of stock and
cash the valuation (using the date of distribution value of the stock) of which is
DOLLARS ($
SECOND:

) pursuant to Article FIFTH of the Will.

Agrees that the distribution referred to above is in full satisfaction of

her interest in the bequest under Article FIFTH.
FOURTH:

Agrees that if the if the executors shall certify, or if any court of

competent jurisdiction shall order and decree, that the distribution referred to above is in
excess of the amount properly distributable to her, she will refund such excess amount to the
executors, and further, covenants and agrees to indemnify and hold harmless, to the extent of
such distribution, the said executors of, from and against any and all loss, expenses, claims,
damages, liabilities, and charges of any kind or nature which the executors may incur or
which at any time may be made against the executors in connection with the administration
of t he Estate of
FIFTH:

In consideration of such distribution,

hereby releases and discharges the executors from any and all liability, accountability and
responsibility whatsoever as to all matters regarding the bequest under Article FIFTH.
7-`
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STATE OF NEW YORK )
)ss.:
COUNTY OF NASSAU )

On the .

day of

5 before me, the undersigned, personally appeared
personally known to me or proved to me on the basis of
satisfactory evidence to be the individual whose narne is subscribed to the within instrument
and acknowledge to me tEat she executed the same in her capacity, and that by her signature
on the instrument, the individual, or the person upon behalf of which the individual acted,
executed the instrument.
,

f .

Notary Public \
N o.!
oriatirhsu sn Nassau
Cornmrssion Expo-es Avg
COunt`'

ao0.1„.

1-1:kr•S'imugs Jilhn FSTATE , RtalARTIC.I.F.
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STATE OF NEW YORK
SURROGATE'S COURT: COUNTY OF NASSAU
In the Matter of the Judicial Settlement of the Final
, as Executor of the
Account of Proceedings of
Last Will and Testament of
RECEIPT, RELEASE AND
REFUNDING AGREEMENT

Deceased.

WHEREAS,
2004, residing at

File No.

(the "Decedent"), died on the 22nd day of May,
, Glen Head, New York, leaving a Last Will and Testament

(the "Will"), which was admitted to probate by the Surrogate's Court, County of Nassau, State of
New York, on July 7, 2004, and Letters Testamentary were issued by said Court
, the Executor named in said Will, (the "Executor"), who is now acting as such

to
Executor;
and

WHEREAS, Article THIRD of the Will provides, as follows:
"I give, devise and bequeath all the rest, residue and remainder of my
property, of every kind and nature and wheresoever situated, in equal
and
shares to my three children,

WHEREAS, the decedent was survived by her three children; and
WHEREAS, the Executor has filed the decedent's final income tax returns and has filed
fiduciary income tax returns to date; and
WHEREAS, the United States Estate Tax Return was filed on or about February 18, 2005

Page 2
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and said return showed federal estate tax due in the amount of
said amount was paid with the return and a closing letter was issued by the Internal Revenue
Service on October 28, 2005 accepting the return as filed; and
WHEREAS, the New York State Estate Tax Return was filed on or about February 18,
2005 and said return showed that New York State estate tax in the amount of
was due and said amount was paid with the return and a closing
letter was issued by the New York State Depai Iment of Taxation and Finance on September 14,
2005 accepting the return as filed; and
WHEREAS, the Executor has completed the administration of the estate and has
prepared a final account of proceedings covering the period from May 22, 2004 through January
31, 2006; and
WHEREAS, the undersigned,

and

, have been furnished a copy of the final account and have examined the same;
and
WHEREAS, the undersigned wish to save the expense and avoid the delay involved in a
judicial settlement of said account and hereby request the Executor to settle the account upon the
execution of this instrument.
NOW, THEREFORE, in consideration of the premises and the agreement on the part of
the Executor to waive a judicial settlement, the undersigned each individually and for his
successors, heirs, assigns and distributees hereby:
FIRST:

2

Declares that he has examined the aforesaid account covering the

.
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period from May 22, 2004 through January 31, 2006 and accepts said account as an account
stated, final and conclusive, and waives a judicial settlement of the same.
SECOND:

Certifies that he has examined the entries on Schedule C, C-2 and D of the

account showing the payment of administration expenses and debts and approves payment of
same.
Agrees that the principal and income shown on Schedules G and G-1 of

THIRD:

the account to be on hand as of January 31, 2006 are correct and further agrees that the proposed
distribution of same, as is set forth under Schedule H of the account, is correct.
, as compensation for serving

Approves of the payment to

FOURTH:

as an Executor, a commission in the sum of

the

computation of which is shown on Schedule J of the account.
FIFTH:

Agrees to the payment to

., as and for their fee as
, of which

attorneys, of the sum o

has

already been paid, as shown on Schedule C of the Account, leaving a balance of
as shown on Schedule C-1 of the account, plus any
disbursements incident to the settlement of this account.
SIXTH:

Agrees to the payment to

, as and for his fee for the

preparation of the estate's final fiduciary income tax returns, of the sum
of

, as shown on Schedule C-1 of the account.
SEVENTH: Releases and forever discharges

as Executor of

and from any and all liability, accountability and responsibility whatsoever as to all matters
3
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embraced in said account or arising out of the administration of the estate of
EIGHTH:

The undersigned agrees, to the extent that he has received or will receive a

distribution from the estate, that he will make appropriate refund to the Executor, upon demand
in the event and to the extent that it should at any time appear that there has been an excess
distribution from the estate (whether by reason of claims against the estate for taxes, expenses or
other charges or for any other reason) and further the undersigned agree to indemnify and hold
the said Executor harmless from any and all loss, costs, damages and claims of whatever kind or
nature that he may suffer connected with or arising from the administration of this estate.
NINTH:

Each of the undersigned waives issuance and service of process and

voluntarily appears in any action or proceeding instituted for the judicial settlement of the
executor's account and authorizes an appearance to be entered on the record on his behalf in any
such proceedings, and consents to the entry of any judgment, decree or order which may be
entered in any such proceeding without further notice to him.
TENTH:

Each individual signing below certifies that he has the full right and power

to receive the distribution hereinabove set forth, and each certifies that he has not in any manner
assigned or otherwise encumbered or attempted to assign or encumber his rights and interests in
and to the estate of

IN WITNESS WHEREOF, the undersigned have hereunto signed their names as of the
day of April, 2006. This agreement may be executed in counterparts.

4
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COMMONWEALTH OF MASSACHUSETTS )
) ss:

COUNTY OF ESSEX
day of April, in the year 2006 before me, the undersigned, personally appeared,
, personally known to me or proved to me on the basis of satisfactory evidence to be
the individual whose name is subscribed to the within instrument and acknowledged to me that he
executed the same in his capacity, and that by his signature on the instrument, the individual, or the
person upon behalf of which the individual acted, executed the instrument, and that such individual made
such appearance before the undersigned in the City of Newburyport, Commonwealth of Massachusetts.
On the

Notary Public
COMMONWEALTH OF MASSACHUSETTS )
) ss:
COUNTY OF ESSEX
On the

day of April, in the year 2006 before me, the undersigned, personally appeared,
, personally known to me or proved to me on the basis of satisfactory evidence to be the individual
whose name is subscribed to the within instrument and acknowledged to me that he executed the same in
his capacity, and that by his signature on the instrument, the individual, or the person upon behalf of
which the individual acted, executed the instrument, and that such individual made such appearance
before the undersigned in the City of Gloucester, Commonwealth of Massachusetts.
Notary Public
COMMONWEALTH OF MASSACHUSETTS )
) ss:
COUNTY OF ESSEX
day of April, in the year 2006 before me, the undersigned, personally appeared,
, personally known to me or proved to me on the basis of satisfactory evidence to be the
individual whose name is subscribed to the within instrument and acknowledged to me that he executed
the same in his capacity, and that by his signature on the instrument, the individual, or the person upon
behalf of which the individual acted, executed the instrument, and that such individual made such
appearance before the undersigned in the City of Gloucester, Commonwealth of Massachusetts.
On the
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SUFFOLK ACADEMY OF LAW
Estate Planning and Administration: Cradle to Grave (Part II)
Robert M. Harper
Removal Proceedings
I.

Introduction –
a. Nearly a century ago, the Court of Appeals articulated the rule of law that remains
in effect today: “the testator still enjoys the right to determine who is most
suitable among those legally qualified to settle his affairs and execute his will, and
his solemn selection is not lightly to be disregarded” (see Matter of Leland’s Will,
219 NY 387 [1916]).
i. “Appointment is not to be refused merely because the testator’s selection
does not seem suitable to the judge” (see id.).
ii. More recently, in Matter of Duke, the Court of Appeals cited Leland for
the proposition that “[r]emoval of a fiduciary constitutes a judicial
nullification of the testator’s choice and may only be decreed when the
grounds set forth in the relevant statutes have been clearly established”
(see Matter of Duke, 87 NY2d 465 [1996]).
b. Against that backdrop, “the rule has long prevailed that ‘courts are required to
exercise the power of removal sparingly and to nullify the testator’s choice only
upon a clear showing of serious misconduct that endangers the safety of the
estate” (see Matter of Israel, 64 Misc2d 1035 [Sur Ct, Nassau County 1970]).

II.

Governing Statutes for Suspension and Removal –
a. SCPA § 711 – SCPA § 711 is “the keystone of all proceedings instituted for the
purpose of affecting fiduciary letters where notice is required” (see 2 Warren’s
Heaton on Sur. Ct. Prac. § 33.10).
i. The section “prescribes the only grounds upon which [a] Surrogate may
lawfully make a decree affecting a fiduciary’s letters”, at least when notice
is required (see id.).
ii. Grounds –
1. Where the respondent was, when letters were issued, or has since
become ineligible or disqualified to act as fiduciary and the
grounds of the objection did not exist or the objection was not

1
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taken by the petitioner or a person whom he or she represents
before the letters were granted.
a. Infants;
b. Incompetents;
c. Non-domiciliary aliens, except those who are foreign
guardians as provided in SCPA 1716(4), or those who shall
serve with one or more co-fiduciaries, at least one of which
is a New York resident;
d. Felons; and
e. Those who do not possess the qualifications required of a
fiduciary by reason of substance abuse, dishonesty,
improvidence, want of understanding, or who are otherwise
unfit for the execution of the office (see SCPA 707).
2. Where by reason of his having wasted or improperly applied the
assets of the estate, or made investments unauthorized by law or
otherwise improvidently managed or injured the property
committed to his or her charge or by reason of other misconduct in
the execution of his or her office or dishonesty, drunkenness,
improvidence or want of understanding, he or she is unfit for the
execution of his or her office.
3. Where he or she has wilfully refused or without good cause
neglected to obey any lawful direction of the court contained in
any decree or order or any provision of law relating to the
discharge of his or her duty.
4. Where the grant of letters was obtained by a false suggestion of a
material fact.
5. Where by the terms of a will, deed, or order, his or her office was
to cease upon a contingency which has happened.
6. Where he or she has failed without sufficient reason to notify the
court of his or her change of address within 30 days after such
change.
7. Where he has removed property of the estate without the state
without prior approval of the court.

2
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8. Where he or she does not possess the qualifications required of a
fiduciary by reason of substance abuse, dishonesty, improvidence,
want of understanding, or who is otherwise unfit for the execution
of the office.
9. In the case of a guardian, where he has removed or is about to
remove from the state or where the interests of the infant will be
promoted by the appointment of another person as guardian.
10. In the case of a testamentary trustee, where he or she has violated
or threatens to violate his or her trust or is insolvent or his or her
insolvency is apprehended or is for any other cause deemed an
unsuitable person to execute the trust.
11. In the case of a lifetime trustee, a creditor or a person interested,
any person in the behalf of an infant or any surety on a bond of the
trustee may present to the court a petition seeking removal of the
trustee.
12. In the case of a fiduciary who fails to file an account within such
time and in such manner as directed by the court.
b. SCPA § 712 – A petition seeking removal and/or suspension must allege one of
the grounds specified in Article 7 of the SCPA.
i. Process must issue to the fiduciary against whom relief is sought and any
other person required by the court.
ii. Once process issues, the court may suspend the respondent, either wholly
or partly, from exercising his or her fiduciary parties, pending resolution
of the proceeding. A certified copy of the order suspending the fiduciary
must be served with process.
1. Matter of Cassini, 43 Misc3d 1211(A) (Sur Ct, Nassau County
2014).
c. SCPA § 713 – Upon the return date of process, the court may make a decree
suspending, revoking, or modifying the letters issued. The court also may dismiss
the proceeding upon such terms as justice requires.
d. SCPA § 715 – A fiduciary may make an application to resign and for the
revocation of his or her letters.
i. The fiduciary will have to account, either formally or informally, as the
case may be.
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e. SCPA § 719 – This section sets forth the grounds upon which a court may revoke,
suspend, or modify letters without a petition or the issuance of process. The
grounds are as follows –
i. Where the fiduciary being duly cited to account neglects to appear on the
return date of process without showing a satisfactory excuse and the court
has sufficient reason to believe that no valid excuse can be made, or
having been ordered to account, fails to file an account within such time
and in such manner as directed by the court.
ii. Where process issued to a fiduciary in a case prescribed by law cannot be
personally served upon him or her by reason of the fiduciary having
absconded or concealed himself or herself.
iii. Where the fiduciary has defaulted in supplying information concerning
assets or affairs of the estate as ordered by the court, pursuant to SCPA §
2102, or has neglected or refused to obey the order.
iv. Where by the judgment of another court of competent jurisdiction, the will
or lifetime trust instrument under which letters have been issued or the
fiduciary appointed is declared to be invalid or ineffective.
v. Where an administrator has failed to give the bond required to sell or to
receive the proceeds of a sale of real property or to give a new bond or a
new surety when required to do so by an order or decree of the court.
vi. Where the fiduciary has been convicted of a felony or has been judicially
committed or has been declared an incompetent.
vii. Where the fiduciary mingles the funds of the estate with his or her own
funds or deposits them with any person, association or corporation
authorized to do business under the banking law in an account other than
as fiduciary.
viii. In any case in which ancillary letters have issued, where the original
letters in the domiciliary jurisdiction have been revoked.
ix. Where a temporary administrator has been appointed of the estate of an
absentee, and it is shown that the absentee has returned or that he is living
and capable of resuming management of his or her affairs or that an
executor or administrator has been appointed of the estate or that a
committee of his or her property has been duly appointed in this state.
x. Where any of the facts provided in SCPA § 711 are brought to the
attention of the court.
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III.

Process and Procedure for Suspension and Removal –
a. Parties Who Have Standing To Petition – A co-fiduciary, creditor, person
interested, person on behalf of an infant, and surety on a bond of a fiduciary have
standing to seek removal and suspension.
b. Necessary Parties –
i. Persons to be Cited – Certainly, the respondent fiduciary must be cited
under SCPA § 711, as the respondent is the only indispensible party to a
removal proceeding.
1. With that being said, under SCPA § 712, the court also may direct
that process issue to any other interested person.
2. The underlying rationale is that the persons interested in an estate
“should have a say as to the person or corporation that will be at
the helm of the estate” (see 2 Warren’s Heaton on Sur. Ct. Prac. §
33.10).
ii. Status of Parties in Removal Proceedings –
1. Status to petition for removal – “The petitioner is not in a position
to ask that . . . letters be revoked unless he [or she] has such an
interest in the estate as gives him [or her] that right under the
statute” (see id.).
a. “If the petitioner does not come within the classes of
persons specified, the fiduciary can raise the question of
petitioner’s status by his [or her] answer” (see id.).
b. “In that event, the Surrogate will determine the question of
status as a preliminary proposition before considering the
merits of the application. On such a hearing, the Surrogate
unquestionably has the power to pass upon any questions
necessary to be decided in order to determine the status of
the petitioner. This may involve questions of relationship,
of marriage and divorce and of other matters of that
character” (see id.).
2. Status to serve as a fiduciary – Similarly, questions may exist as to
the appointed fiduciary’s status to serve.
a. These questions typically arise with respect to
administrators (see id.).
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b. As an executor is nominated by a testator, an executor’s
right to serve generally does not depend upon his or her
relationship with the testator (see id.).
c. However, an administrator’s right to serve, which is based
upon a blood or other relationship, may give rise to
disputes as to status and priority (see id.).
c. Affirmative Defenses –
i. Statute of Limitations – Matter of D’Onofrio, 97 Misc2d 250 (Sur Ct,
Bronx County 1978) – The petitioner, a distributee of the decedent’s,
sought to remove the respondent as Administrator of the estate, based
upon allegations that the respondent falsely identified himself on the
administration petition as the decedent’s spouse. The respondent moved
to dismiss, asserting the statute of limitations as a defense.
1. The court found that “there is no limitation on an action to revoke
letters”, and, thus, denied the motion.
2. However, the court also noted that a removal proceeding is
“always subject to the defense of laches.”
ii. Laches – Matter of Glasser, 160 Misc 814 (Sur Ct, New York County
1936) – After notice was made by publication to the decedent’s kin
generally, the Public Administrator procured Letters of Administration
relative to the decedent’s estate, alleging that there was no surviving
spouse. Three months later, the decedent’s widow – who did not receive
actual notice of the Public Administrator’s petition – sought to remove
him.
1. The court found that the widow’s petition was barred by the
doctrine of laches.
2. According to the court, as a matter of law, the lapse of three
months after the grant of letters barred the revocation application.
iii. Res Judicata and Collateral Estoppel – According to former Surrogate
Riordan, “res judicata and collateral estoppel have entered the legal
vernacular in tendem, a matched pair that describe distinct concepts
although the practitioner is usually hard-pressed to define the distinction”
(see Matter of Klasson, 3 Misc3d 1106[A] [Sur Ct, Nassau County 2004]).
1. “Res judicata ‘operates to preclude the renewal of issues actually
litigated and resolved in a prior proceeding as well as claims for
different relief which arise out of the same factual grouping or
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transaction and which should have or could have been resolved in
the prior proceeding” (see Matter of Boyer, 35 Misc3d 1233[A]
[Sur Ct, Dutchess County 2012]).
a. Was there a final determination?
b. Did all of the claims arise out of the same transaction or
series of transactions?
c. Were the same parties involved in the prior litigation?
2. “Collateral estoppel, or issue preclusion, operates to preclude
relitigation of discrete issues of law and fact determined, or
necessarily determined, in a prior action or proceeding” (see id.).
a. Are the issues identical?
b. Were the issues necessarily decided in the prior
proceeding?
c. Did the litigant who is subject to preclusion have a full and
fair opportunity to litigate the issue in the prior proceeding?
3. In Matter of Klasson, the parties to several accounting proceedings
settled the proceedings by way of a stipulation, the terms of which
were memorialized in a Decree. Shortly thereafter, two (2)
beneficiaries petitioned to remove the fiduciary, alleging that he
improperly used trust money to pay certain fees and fabricated
certain documentation, among other things.
a. Former Surrogate Riordan dismissed the removal petition,
noting that the “allegations made in the [removal]
proceeding [were] almost identical to the allegations made
and relief demanded in objections to the initial accounting
period and . . . to the supplemental accounting period”.
b. The Surrogate would not permit the removal “proceeding
[to] be used for the purpose of reopening and re-litigating
adjudicated issues or keeping the estate and its executor in
endless litigation.”
4. In Matter of Boyer, co-trustees of a testamentary trust commenced
a proceeding for advice and direction, which caused beneficiaries
to cross-petition for removal. In support of their removal petition,
the beneficiaries argued that the trustees had a conflict of interest,
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as they were a remainder beneficiary and the spouse of a remainder
beneficiary, respectively.
a. The Surrogate’s Court held that the removal claims were
barred by the doctrines of res judicata and collateral
estoppel.
b. The alleged conflict of interest existed at the time that the
beneficiaries signed waivers and consents relative to the
trustees’ appointment by the court.
iv. Accounting –
1. Absent a showing of serious misconduct that threatens the
soundness or safety of the estate or trust entrusted to a fiduciary,
courts will defer the decision on a removal petition until after the
fiduciary has accounted (Margaret Valentine Turano, Practice
Commentaries: SCPA 711 [1998 ed.] [citing Matter of Spina,
NYLJ, Feb. 13, 1998, at 35, col. 1 (Sur Ct, Nassau County)];
Matter of DeWeil, NYLJ, July 25, 2011, at 18, col. 3 [Sur Ct, New
York County]; see also Matter of Haber, 30 Misc3d 1225[A] [Sur
Ct, Bronx County 2011] [dismissing a petition to remove a
Preliminary Executor and noting that the issues raised in the
petition could be addressed in an accounting proceeding]).
2. Courts do so, among other reasons, in order to avoid multiple
tracks of litigation involving the same subject matter or underlying
allegations (see Matter of Colbert, NYLJ, Mar. 10, 2004, at 34,
col. 3 [Sur Ct, Suffolk County]; see also Jacobson v Mota, 16
AD3d 281, 281 [1st Dep’t 2005] [citations omitted] [“The court
did not improvidently exercise its discretion in refusing to remove
the executrix, since the petition provided insufficient grounds and
only conclusory allegations of a serious breach of fiduciary duty
that might endanger the estate. Claims relevant to the
administration of the estate are more properly raised in the
executor’s accounting proceeding.]).
v. Bond – Removal should be a remedy of last resort.
1. It may be inappropriate, even in the face of a showing of
“dishonesty” within the meaning of SCPA § 711, when a fiduciary
is bonded (see Matter of Fraiberg, NYLJ, July 11, 2011, at 22, col.
6 [Sur Ct, New York County]).
2. Matter of Petrozza, NYLJ, Sept. 4, 1991, at 27, col. 4 (Sur Ct,
Nassau County) – The Administrator of an estate was convicted of
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federal felonies, which a beneficiary alleged justified the
fiduciary’s removal.
a. In denying the removal petition, former Surrogate Radigan
initially explained that the federal felonies of which the
fiduciary was convicted were the equivalent of
misdemeanors under New York State law. Thus, the
provisions of SCPA § 719(6) were inapplicable.
b. Nevertheless, the Surrogate recognized that the underlying
crimes raised a question of dishonesty on the
Administrator’s part, causing “a reasonable apprehension . .
. that the funds of the estate would not be safe in the”
fiduciary’s hands.
c. Accordingly, the Surrogate directed the Administrator to
file a bond, instead of revoking the Letters of
Administration.
vi. Removal of Preliminary Executors – One of the purposes of SCPA §
1412, which authorizes the issuance of Preliminary Letters Testamentary
to the executor nominated in a testator’s will, is to “reduce the possibility
of spurious pre-probate contest” (see Matter of Haber, 24 Misc3d 1239[A]
[Sur Ct, Bronx County 2009]).
1. Generally, allegations that the testator lacked capacity or of undue
influence will not suffice as a basis for a Surrogate’s Court to
revoke Preliminary Letters Testamentary previously issued to a
nominated fiduciary (see Matter of Lurie, 58 AD3d 575 [1st Dep’t
2009] [testamentary capacity]; Matter of Horton, 255 AD2d 642
[3d Dep’t 1998] [undue influence]).
a. The parties to a probate contest will have the opportunity to
prove their respective cases at trial in the probate
proceeding (see Horton, supra).
b. This is especially true, where the Preliminary Executor has
been bonded (see Matter of Vermilye, 101 AD2d 865 [2d
Dep’t 1984]).
2. In Matter of Vermilye, the Surrogate’s Court denied the
Preliminary Executor the Letters that had previously issued to him
and appointed the Public Administrator to serve as Temporary
Administrator of the estate, based upon allegations that the
Preliminary Executor unduly influenced the testator to execute the
propounded will.
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a. The Appellate Division reversed, noting the absence of
evidence to support a claim of undue influence and that the
Public Administrator’s unsubstantiated allegations were
insufficient to justify the revocation of the Preliminary
Executor’s Letters.
b. The Second Department also noted that the Preliminary
Executor had administered the estate’s assets efficiently
and been bonded until the Surrogate’s Court removed him.
3. Practice Example – Matter of Fraiberg (see Matter of Fraiberg,
NYLJ, July 11, 2011, at 22, col. 6 [Sur Ct, New York County]).
vii. Use of Motions to Dismiss –
1. As the removal of a fiduciary is a matter for the Surrogate’s
discretion and the Surrogate may decline to exercise it in the face
of uncontroverted grounds for removal, motions to dismiss
removal petitions can be particularly effective means toward
disposing of removal proceedings.
a. Courts are loathe to remove fiduciaries, except in rare
circumstances.
b. As the cases below demonstrate, removal proceedings are
often used, unjustifiably, as a mean toward putting pressure
on a fiduciary. When used for that purpose, a removal
petition is improper.
2. Cases –
a. Matter of Fraiberg, NYLJ, July 11, 2011, at 22, col. 6 (Sur
Ct, New York County).
b. Matter of DeWeil, NYLJ, July 25, 2011, at 18, col. 3 (Sur
Ct, New York County).
d. Entitlement to a Hearing –
i. General Requirement of a Hearing – In general, it will be an abuse of
discretion to revoke letters before holding a hearing (see Matter of Duke,
87 NY2d 465 [1996]).
1. Of course, there are exceptions to almost every general rule.
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a. Where the respondent fails to file an answer in response to
a removal petition, the allegations contained in the petition
are deemed admitted and the fiduciary may be removed
without a hearing (see Matter of Ferrell, NYLJ, Feb. 20,
2002, at 5, col. 1 [Sur Ct, Kings County]).
b. Similarly, where the fiduciary’s “misconduct is established
by undisputed facts or concessions,” or “the fiduciary’s incourt conduct causes such facts to be within the court’s
knowledge,” the court may remove the fiduciary without a
hearing (see Matter of Chase, 44 AD3d 1180 [3d Dep’t
2007]).
2. Matter of Palma, 40 AD3d 1157 (3d Dep’t 2007) – The
preliminary executor personally guaranteed more than $1,000,000
in loans to the decedent by a closely-held family business. After
the decedent’s death, however, the fiduciary announced that she
would not seek repayment of the loans and argued that there was
no intention to repay them. The Surrogate’s Court removed the
preliminary executor without a hearing and the Appellate Division
affirmed, noting that an actual conflict of interest existed and the
best interests of the estate required the fiduciary’s removal.
ii. Burden of Proof – In general, the party seeking removal must bear the
burden of proof relative to any facts alleged in the petition and
controverted in the answer (see Matter of Mack, NYLJ, Sept. 8, 2010, at
29, col. 1 [Sur Ct, Suffolk County]). The respondent fiduciary may have
the burden with respect to affirmative defenses (see Warren’s Heaton,
supra).
iii. Right to a Jury Trial – There is no right to a jury trial in removal
proceedings.
1. Matter of Ruggiero, 51 AD2d 969 (2d Dep’t 1976) – The
Appellate Division affirmed the Surrogate’s Court’s order granting
the respondent administrator’s motion to vacate the petitioner’s
demand for a jury trial in a proceeding to revoke Limited Letters of
Administration.
2. Matter of Mastro, 100 Misc2d 866 (Sur Ct, Suffolk County 1979)
– After the decedent’s will was admitted to probate, the Public
Administrator sought to continue as temporary administrator of the
estate, pending a determination on objections to the eligibility of
certain fiduciaries to serve. The objectants alleged that the
fiduciaries were ineligible to serve due to their dishonesty,
improvidence, want of understanding, fraud, and undue influence.
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Although the objectants demanded a jury trial, the Surrogate’s
Court granted a motion to vacate that demand.
e. Decision after a Hearing –
i. Discretion to Suspend or Remove – In a removal proceeding, the
Surrogate’s exercise of discretion, based upon the facts, will generally
control on the issues of whether to remove a fiduciary and whether to
suspend, pending resolution of the litigation (see 2 Warren’s Heaton on
Sur. Ct. Prac. § 33.10).
ii. Appellate Review – The standard of review is whether the Surrogate
abused his or her discretion in a removal proceeding (see Cooper v Jones,
78 AD2d 423 [4th Dep’t 1981] [citations omitted] [“Even though we find
that the executor should be surcharged for the farm rentals and the interest
on the funds of the decedent, we do not believe that the Surrogate abused
his discretion in refusing to revoke his letters. The removal of an executor
is a determination within the discretion of the Surrogate.”]).
Discovery Proceedings
1. Discovery Proceedings – Under SCPA § 2103, the fiduciary of an estate or trust can
commence a proceeding to discover and recover property on behalf of an estate (see
SCPA § 2103).
a. Two phases –
i. Discovery – Where there are reasonable grounds to examine the
respondent and the respondent has relevant information, the fiduciary may
petition to take the respondent’s examination (see 64 Warren’s Heaton on
Sur. Ct. Prac. § 64.01).
1. The Surrogate’s Court has discretion to issue an Order to Attend
requiring such examination (see id.).
a. This is noteworthy because it is a statutory exception to the
general rule that a party is only entitled to discovery after
issue has been joined.
2. Additionally, the fiduciary has the option of simply seeking the
turnover of the property, thereby obviating the need for an Order to
Attend (see id.).
ii. Turnover – Regardless of whether the fiduciary seeks the pre-answer
examination of the respondent, the turnover phase arises when the
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fiduciary formally seeks the return of estate or trust property from a
respondent.
b. Statute of Limitations –
i. SCPA § 2103 does not set forth a limitations period for discovery
proceedings.
ii. In deciding whether discovery proceedings are timely, courts generally
will look to the limitations periods that apply to the underlying claims.
c. Typically, in looking to the limitations periods that apply to the underlying
claims, the courts will find that a three-year or six-year statute of limitations
applies.
i. Many courts apply the three-year limitations period that applies to claims
for replevin or conversion (cf. Matter of Cohen, 123 AD3d 436 [1st Dep’t
2014]).
1. Where the cause of action sounds in fraud, the statute of limitations
is the later of six years from the commission of the wrong or two
years from the discovery of the fraud or the date on which it could
reasonably have been discovered (see Matter of Kraus, 208 AD2d
728 [2d Dep’t 1994]).
2. Some courts have applied the six-year statutes of limitations that
apply to unjust enrichment and constructive trust claims (cf. Matter
of Witbeck, 245 AD2d 848 [3d Dep’t 1997]).
ii. Tolling –
1. Commencing a discovery proceeding under SCPA § 2103 by
Order to Attend tolls the statute of limitations (see Matter of Loew,
2012 WL 6761913 [Sur Ct, Nassau County Dec. 21, 2012]).
2. Additionally, where a respondent in a discovery proceeding is the
executor of an estate and the petitioner is limited administrator, the
statute of limitations is tolled for the period of time within which
the executor, as a fiduciary, should have commenced such a claim
against himself, individually, on behalf of the estate (see id.).
iii. Procedure
2. Reverse Discovery Proceedings –

13

220
a. SCPA § 2105 authorizes “a person having a claim to property under the
fiduciary’s control to petition the court to order the fiduciary to show cause why
[the fiduciary] should not deliver the property to its rightful owner” (see Margaret
V. Turano, Practice Commentaries: C2105 [McKinney’s 2015]).
i. A reverse discovery proceeding may concern real and/or personal property
(see id.).
ii. SCPA § 2105 also applies to inter vivos trusts (see id.).
b. Parties –
i. When commencing a 2105 proceeding, the petitioner does so in his or her
individual capacity (see Matter of Van Boom, 2 Misc3d 1011[A] [Sur Ct,
Nassau County 2004]).
ii. The fiduciary against whom the proceeding is commenced is the “only
person entitled to process” (see SCPA § 2105[2]).
c. Procedure –
i. Upon the filing of a petition, the court will schedule a return date.
1. Thereafter, the fiduciary generally will file an answer and the court
will determine the interests of the petitioner and the respondent
(see Turano, supra).
2. The parties are entitled to pursue CPLR Article 31 discovery.
a. In a reverse discovery proceeding, there is no inquisitorial
stage, as there is in a discovery proceeding.
ii. Whether the matter proceeds to a jury trial or a bench trial will depend on
the relief sought; where the relief sought is the return of property, which is
similar to a replevin claim, the parties generally will be entitled to a jury
trial (cf. Matter of Rivara, 12 AD3d 611 [2d Dep’t 2004]).
Construction and Reformation Proceedings
1. Construction Proceedings – The purpose of a construction proceeding is to ascertain the
intentions of a testator or grantor (see Matter of Carmer, 71 NY2d 781 [1988]).
a. The testator or grantor’s intent “must be gleaned not from a single word or phrase
but from a sympathetic reading of the” instrument “as an entirety” (see Matter of
Fabbri’s Will, 2 NY2d 236 [1957]).

14

221
b. As the goal is to ascertain the intentions of the testator or grantor, construction is
usually accomplished within the four corners of the instrument (see Matter of
Cord, 58 NY2d 539 [1983]).
i. If the language of a will is clear and unambiguous, the canons or the rules
of construction need not be referenced (see Matter of Dinger, NYLJ, Oct.
6, 1998, at 33, col. 4 [Sur Ct, Westchester County]).
ii. In general, a hearing is not necessary, and affidavits bearing directly on
the testator or grantor’s intentions are not considered (see Matter of Storrs,
18 Misc2d 941 [Sur Ct, New York County 1959] [holding that an affidavit
of the attorney-draftsman was inadmissible]).
c. In order to assist in resolving ambiguities in wills and trusts, the rules of
construction, which attribute to the testator or grantor the preferences which
would be held by the average person, apply. They include, but are not limited to,
the following –
i. Presumption against intestacy – Matter of Oliverio, 99 Misc2d 9 [Sur Ct,
Cattaraugus County 1979]) – The administrator of the decedent’s estate
commenced a construction proceeding to determine whether certain
bequests passed to the decedent’s legatees or distributees, given that the
decedent’s will did not contain a residuary clause.
1. The Surrogate’s Court found that the bequest of monies on deposit
in a bank included funds held in the decedent’s safe deposit box at
that bank.
2. In doing so, the court noted that, as all of the decedent’s other
property was mentioned in the will, it was logical to conclude that
the decedent intended to include the safe-deposit box.
a. The bequest of monies evidenced the decedent’s intent to
provide for the named legatees, rather than her intestate
distributees.
b. The “law favors testacy over intestacy”.
ii. Presumption favoring relatives – Matter of Gulbenkian, 9 NY2d 363
(1961) – The decedent’s will left $300,000 in trust to his wife for life. It
further provided that, upon the wife’s death, the remainder would pass to
the decedent’s brothers, “in equal shares and their several descendants per
stirpes”. Joined by the Attorney General’s Office, the charitable
beneficiary of the two brother’s estates argued that the trust’s residue
should pass to it, rather than the brother’s descendants.
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1. The Surrogate’s Court disagreed with the charity, finding that the
language gave rise to a substitutionary gift to the brother’s
descendants, if the brothers did not survive the life beneficiary.
2. In doing so, the court referenced the presumption in favor of a
testator’s relatives as against strangers to his blood” (i.e., the
charity).
iii. Statutory rules of construction to consider include –
1. EPTL § 2-1.8 – Estate-tax apportionment;
2. EPTL § 3-3.3 – Anti-lapse;
3. EPTL § 13-1.3 – Ademption; and
4. EPTL § 8-1.1 – Cy pres.
d. Procedural Concerns –
i. A construction petition will not be entertained until a testamentary
instrument is admitted to probate (see Matter of Zurkow, 74 Misc2d 736
[Sur Ct, New York County 1973]; SCPA § 1420[3]).
1. Until a testamentary instrument is admitted to probate, it is not a
valid will or entitled to a construction (see Matter of Martin, 17
AD3d 598 [2d Dep’t 2005]).
2. This is true, even to the extent that a party to a probate proceeding
seeks a construction to determine whether certain conduct will
trigger an in terrorem clause (see Matter of Baugher, 29 Misc3d
700 [Sur Ct, Nassau County 2010]).
ii. In commencing a construction proceeding, the petitioner must demonstrate
a “present necessity” (see Matter of Mount, 185 NY 162 [1906]).
1. The courts will not consider mere academic questions, such as a
request to determine remainder beneficiaries prior to a the
termination of a life estate (see Matter of Miller, 109 AD2d 999
[3d Dep’t 1985]).
a. As with almost every other rule of law, there are exceptions
(see Dinger, supra [construing the decedent’s will to
determine the remainder beneficiaries even before the
deaths of the life beneficiaries]).
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2. In a construction proceeding, process will issue to all interested
parties.
a. Virtual representation may apply (SCPA §§ 315 and 1420).
b. If a charity is an interested party, the Attorney General
must be made a party as well.
iii. Under SCPA 2106, it is possible for the parties to enter into a compromise
of a construction proceeding, which will be submitted to the Surrogate’s
Court for approval (see Matter of Scully, NYLJ, Nov. 28, 2000, at 30, col.
2 [Sur Ct, Westchester County]).
1. The parties must not dismantle the decedent’s testamentary
scheme, however.
2. Additionally, when the fiduciary involved in a construction
proceeding is a beneficiary and takes a position in his or her own
self-interest, the fiduciary’s attorneys’ fees will (see Matter of
Tully, NYLJ, June 5, 2000, at 25, col. 4 [Sur Ct, New York
County]).
2. Reformation Proceedings –
a. “Reformation . . . involves the court changing the language of the will by the
addition or deletion of words” (see Joseph T. LaFerlita, “Whether the Distinction
between Construction and Reformation Proceedings in New York Surrogate’s
Court Still Exists”, Lexis Nexis Expert Commentary [last viewed on May 10,
2012]).
i. Reformation is only appropriate “when the testator’s intent is determinable
but the terms of the instrument do not comport with such intent” (see id.).
1. One of the primary reasons why reformation is disfavored is that it
involves re-writing an instrument in a manner that may be against
the expressed wishes of a testator or grantor (see Matter of Stahle,
2001 N.Y. Misc. LEXIS 1353 [Sur Ct, Onondaga County Jan. 23,
2001]).
ii. Reformation of testamentary instruments – “Courts are generally loathe to
reform testamentary instruments and, as a rule, will not unless reformation
effectuates the testator’s intent” (see LaFerlita, supra).
1. When the will is clear, “any mistake must be evidenced on the face
of the document itself” to warrant reformation (see id.).
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a. When a testator’s purpose “is reasonably clear by reading
his words in their natural and common sense, the courts
[will not] annul or pervert that purpose upon the ground
that a consequence of it might not have been thought of or
intended by him” (see Matter of Patrick, 188 Misc2d 295
[Sur Ct, Onondaga County 2001]).
b. “It is of paramount importance that the testator’s actual
purpose be determined and effectuated to the extent it
comports with the law and public policy” (see Matter of
Hyman, 14 Misc3d 1232[A] [Sur Ct, Nassau County
2007]).
c. Depending upon the Surrogate’s Court in which the
proceeding is pending, the use of extrinsic evidence may or
may not be permissible (see LaFerlita, supra).
2. Cases –
a. Matter of Patrick, supra – The objectants in a probate
proceeding sought to have the decedent’s will reformed to
reflect that the residuary would pass to all four of his
children, rather than just the petitioner, the one child who
benefitted under the instrument’s residuary clause. In
support of their request, the objectants submitted an
affidavit that the decedent signed on the day he executed
the will, in which the decedent stated that the petitioner was
the only one of his four children who did not own her own
home. The objectants argued that the decedent was under a
mistaken belief when he executed the will.
i. Acknowledging that the circumstances were
“difficult”, the Surrogate’s Court denied the
reformation request.
ii. The court explained that the residuary bequest to the
petitioner was not contingent upon her owning or
not owning a home or, for equal measure, the
objectants owning their own homes.
b. Matter of Conrad, NYLJ, June 17, 2010, at 43, col. 3 (Sur
Ct, Queens County) – The attorney-draftsman of the
decedent’s will and codicil inadvertently used an earlier
version of the will to draft the codicil that was admitted to
probate.
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i. The Court granted the requested reformation.
ii. The inconsistencies between the probated will and
codicil could only be corrected by reforming the
codicil.
3. Trusts – “Reformation is generally available to correct mistakes in
inter vivos instruments so that the written instrument accurately
expresses the [grantor’s] actual intent” (see Matter of Rubin, 4
Misc3d 634 [Sur Ct, New York County 2004]).
a. “In the case of inter-vivos trusts, reformations to reflect the
grantor’s intent are permitted upon clear proof of mistake”
(see Matter of Gottfried, NYLJ, Apr. 11, 1997, at 46, col. 4
[Sur Ct, New York County]).
b. However, reformation generally is not a vehicle to change
the terms of a trust to effectuate what the grantor would
have done had he or she foreseen a change of
circumstances that occurred (see Matter of Dickinson, 273
AD2d 89 [1st Dep’t 2000]).
b. Trends toward permitting reformation –
i. Taxes –
1. “[C]ourts have generally been sympathetic where . . . reformation
is requested to cure various tax defects” (see Matter of Shapiro, 10
Misc 1027[A] [Sur Ct, Nassau County 2006]), including to –
a. Permit a charitable remainder trust to qualify for the
charitable deduction;
b. Permit a trust to qualify for the marital deduction;
c. Maximize the generation-skipping transfer tax exemption;
d. Maximize the credit shelter trust;
e. Ensure that a trust qualifies as a subchapter S shareholder;
and
f. Limit a power in a trust instrument to avoid inclusion for
estate-tax purposes.
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ii. Matter of Gutfreund, NYLJ, Jan. 5, 1996, at 25, col. 5 (Sur Ct, New York
County) – The decedent did not use any of her generation-skipping
transfer tax exemption during her lifetime. As she made outright bequests
of more than $100,000 to her grandchildren and great grandchildren in her
will, the decedent had an available GST exemption amount of
approximately $900,000 to be allocated against the residuary trust created
for the benefit of the decedent’s daughter or grandchildren, if the daughter
predeceased the decedent. The executors of the decedent’s estate sought
to reform the will to avail themselves of the full GST exemption.
1. The Surrogate’s Court granted the application to avoid adverse tax
implications.
2. The reformation was permissible, as no one’s interest in the estate
was affected by it.
c. Qualification of testamentary trusts as supplemental needs trusts –
i. “Courts have shown a willingness to reform wills to obtain the benefits of
a supplemental needs trust where the testator’s intent to supplement, rather
than supplant, government benefits is evidence from the language of the
testamentary instrument, and such reformation would not change the
testator’s dispositive plan” (see Matter of Rappaport, NYLJ, Oct. 28,
2008, at 32, col. 3 [Sur Ct, Nassau County]).
ii. Matter of Longhine, 15 Misc3d 1106(A) (Sur Ct, Wyoming County 2007)
– The decedent’s will benefitted all three of his children equally, although
the petitioner’s share was placed into trust. The petitioner apparently was
an individual who had a disability and his trust did not qualify as a SNT.
Based upon that the petitioner, with assistance from a guardian ad litem,
petitioned to have the will reformed to create an SNT, so that the
petitioner would be eligible for government assistance, if he required it.
1. The Surrogate’s Court granted the petition.
2. As the court explained, “in cases involving a SNT and Medicaid or
other public benefit planning, courts have created a presumptive
intent on the part of the testator or donor to take advantage of
public benefits or funds available as the primary means of
providing for the care of a disabled individual”.
d. Severance of trusts to effectuate the testator or grantor’s intent –
i. Matter of Cohn, NYLJ, Feb. 25, 1993, at 26, col. 6 (Sur Ct, New York
County) – The executor and trustee under the decedent’s will brought a
proceeding for the construction and reformation of a trust created under
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the will. As set forth in the will, the trust’s income benefitted an
individual for life. The remainder went to two charities and a nephew.
The executor and trust wanted to create three separate trusts, two of which
would qualify for the federal estate tax charitable deduction as qualified
charitable remainder unitrusts.
1. The Surrogate’s Court granted the application.
2. “Judicial authority to reform such trusts to qualify bequests for the
federal estate tax charitable deduction is found in 2055(e)(3) of the
Internal Revenue Code and in case law”.
ii. Matter of Heller, 161 Misc2d 369 (Sur Ct, New York County 1994) – The
grantor created an irrevocable inter vivos trust for the benefit of his
grandchildren, which was funded with real property and other assets. Ten
years after the trust was created, the trustee proposed to split the trust into
two trusts for the purpose of insulating the trust’s substantial cash and
securities from potential creditors’ claims.
1. Based upon, among other things, the guardian ad litem’s
recommendation, the Surrogate’s Court granted the requested
reformation.
a. The dispositive terms of the trust would not be changed.
b. There would not be any adverse tax consequences.
c. The real property and other assets would be separate, such
that the other assets would not be subjected to potential loss
due to claims on the real property.
2. The Surrogate’s Court explained that “a trust can be severed for
the purpose of limiting liability to nonexistence, but possible,
future creditors”.
Wrongful Death Compromise Proceedings
1. Under EPTL § 5-4.6, the Supreme Court in which a wrongful death action is pending
must “either approve or disapprove a proposed compromise within 60 days of submission
of the personal representative” of the subject decedent’s estate (Andrew L. Martin,
“Compromising a Wrongful Death Action in Supreme Court May Save Time and
Money”, Lexis Practice Insights [last viewed on May 7, 2012]; EPTL § 5-4.6).
a. “If the Supreme Court approves the compromise, the statute requires that it
determine the adequacy of the settlement and fix the attorneys’ fees and order the
defendant to pay all sums due under the compromise to the fiduciary’s attorney to
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be held in an interest-bearing escrow account; payment must be made within 21
days” (see Martin, supra).
i. The “plaintiff’s attorney can commence a proceeding in Surrogate’s Court
to allocate the net proceeds of the settlement” even “before receipt of
payment from the defendant or its insurer” (see id.).
ii. “Upon filing proof thereof with the Supreme Court, the plaintiff’s
attorneys may pay themselves from the escrow account the fee already
approved by the Supreme Court, as well as any other expenses, like the
funeral bill, which the Supreme Court approved” (see id.).
b. The plaintiff’s “attorney no longer has to wait for the Surrogate’s Court to
approve the compromise, and no longer has to be concerned that the Surrogate
will reduce the fee, as the Surrogate has no authority to amend or modify a
Supreme Court judgment” (see id.).
i. The Supreme Court’s written approval of the compromise is conclusive
evidence of the compromise’s adequacy for the purpose of settling a
fiduciary’s account in the Surrogate’s Court (EPTL § 5-4.6).
1. Thus, where the Supreme Court approves a compromise, the roles
of the Surrogate’s Court and guardian ad litem in a wrongful death
compromise proceeding are limited (see Martin, supra).
2. The primary issue for the Surrogate’s Court is the allocation of the
settlement proceeds (see id.).
ii. EPTL § 5-4.6 does not “preclude the plaintiff from commencing a
proceeding for approval of [a] compromise in Surrogate’s Court in the
first instance” (see id.).
c. Assuming the adequacy of the settlement amount, the Surrogate’s Court may
consider whether the proposed allocation of wrongful death proceeds is
appropriate.
i. Surrogate’s Courts typically apply the so-called Kaiser formula in
allocating wrongful death settlement proceeds (see Matter of Kaiser, 198
Misc 582 [Sur Ct, Kings County 1950]).
1. The Kaiser formula “calculates the aggregate number of years of
estimated dependency of the [decedent’s] spouse (generally the
spouse’s life expectancy modified by the decedent’s life
expectancy) and of each child (generally but not always their
minority) and divides the anticipated years of dependency of each
distributee by the aggregate number, producing a percentage of the
22
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recovery for each distribute” (see Matter of Feld, 153 Misc2d 615
[Sur Ct, New York County 1992]).
2. A child is entitled to parental support until 21 years of age, and
“that age is factored in the Kaiser formula” (Andrew L. Martin,
“Special Role of the Guardian ad Litem in Proceedings to
Compromise a Wrongful Death Action”, Lexis Practice Insights
[last viewed on May 7, 2012]).
3. A child may receive his or her share of the settlement proceeds at
the age of majority, 18, absence a structured settlement (see id.).
ii. Although the Kaiser formula generally applies, “the Surrogate is vested
with discretion and with equitable powers as to the proportional allocation
of wrongful death proceeds” (see Matter of Acquafredda, 189 AD2d 504
[2d Dep’t 1993]).
iii. On occasion, Surrogates have exercised this discretion in deviating from
the Kaiser formula, noting that, at times, it produces an “inequitable”
result (see Feld, supra; see also Matter of Duffy, 208 AD2d 1169 [3d Dept
1994] [citation omitted] [“A court should not follow the strict formula of
Kaiser if unfairness would result.”]; Matter of Gorrow, 31 Misc3d
1215[A] [Sur Ct, Franklin County 2011] [deviating from the Kaiser
formula]; Matter of Grey, NYLJ, Aug. 16, 1993, at 25, col. 2 [Sur Ct, New
York County] [same]).
iv. Matter of Slater, 108 Misc2d 555 [Sur Ct, Cayuga County 1980]) – The
decedent died, survived by a wife and two infant children from a prior
marriage. Insofar as the infant children resided with their natural mother,
not the decedent’s wife, the guardian ad litem appointed to protect the
children’s interests requested that the Surrogate’s Court deviate from
Kaiser. The Surrogate granted the guardian ad litem’s request, noting that
the children were living with their natural mother; the responsibility for
rearing the children, therefore, fell upon their natural mother; and the
natural mother would receive no portion of the settlement proceeds.
2. Personal Injury Proceedings – Where the claims asserted by the fiduciary are for the
decedent’s personal injuries, as opposed to wrongful death, the proceeds arising from the
personal injury claims will not be allocated according to the Kaiser formula.
a. Instead, personal injury damages are treated as assets of the decedent’s estate (see
Matter of Feliciano, NYLJ, Dec. 6, 1996, at 27, col. 3 [Sur Ct, New York
County]; Matter of Bonanno, NYLJ, Dec. 15, 2011, at 28, col. 2 [Sur Ct, Kings
County]).
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b. If the decedent had a will, the personal injury proceeds will be allocated according
to the will; if the decedent died intestate, the personal injury proceeds will be
distributed pursuant to EPTL § 4-1.1 (see Matter of Slater, NYLJ, Jan. 13. 1998,
at 9, col. 1 [Sur Ct, Suffolk County]).
Jury Trials
1. Right to a Jury Trial –
a. In the Surrogate’s Court, “a party is entitled to a jury trial in any proceeding that
has a constitutional right to have questions of fact resolved by a jury” (1-2
Warren’s Heaton on Sur Ct Prac § 2.24).
i. This includes a trial on the issues of fact that are raised in a contested
probate proceeding; a contested proceeding concerning the validity of a
revocable trust (see SCPA 502); and a discovery proceeding concerning
title to property (see Matter of Velie, 62 AD3d 1244 [4th Dep’t 2009]).
1.

“A jury demand must be served with a respondent’s answer or
objections” (see Warren’s Heaton, supra § 2.24; SCPA § 502[2]).

2. “Upon service of an answer or objections, a petitioner who desires
a jury trial must serve and file his or her demand within 6 days of
service of the answer or objections” (see id.).
3. “This latter requirement is not superfluous. If the respondent were
to later withdraw his or her jury demand, the petitioner would have
to proceed with a non-jury trial if he or she had failed to serve a
companion demand when first served with the respondent’s
demand” (see id.).
ii. Each party that demands a jury trial must pay a $150 fee (see SCPA §
2402).
b. Cases –
i. Matter of Waltemade, NYLJ, Dec. 18, 1998, at 28, col. 2 (Sur Ct,
Westchester County) – The petitioner in a will contest filed a demand for a
jury trial 39 days after the first set of objections was served; 35 days after
the second set of objections was served; and 18 days after the third set of
objections was served. Two years later, in response to the filing of a note
of issue and proposed order framing issues, the petitioner moved for an
order allowing him to serve and file a jury demand nunc pro tunc. The
Surrogate’s Court denied the application as untimely.
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ii. Matter of Toran, NYLJ, Dec. 30, 1997, at 24, col. 6 (Sur Ct, Nassau
County) – The objectant, an attorney in California who initially appeared
pro se, filed probate objections on April 17, 1997. In June 1997, the
objectant appeared through counsel who conducted depositions on the
objectant’s behalf. By stipulation, the objectant was permitted to file
amended objections on October 29, 1997, which included a demand for a
jury trial.
1. The Surrogate’s Court denied the jury trial demand, based upon the
six-month delay as between the filing of the initial objections and
the jury trial demand.
2. Additionally, the Surrogate found that, while the objectant was
authorized to file amended objections, that authorization did not
permit him to demand a jury trial.
2. Under CPLR 4102(e), the Surrogate’s Court has discretion to relieve a party from the
failure to timely make a jury demand (see CPLR 4102[e] [“The court may relieve a party
from the effect of failing to comply with this section if no undue prejudice to the rights of
another party would result.”]).
i. A Surrogate’s Court may exercise this discretion to relieve a party from
the waiver of its right to demand a jury trial and allow the filing of an
untimely jury demand, absent “undue prejudice to the other parties, if the
delay is a short one” (see Matter of Labita, 19 Misc3d 1142[A] [Sur Ct,
Nassau County 2008]).
1. Delays of ten to thirteen days have been held to be sufficiently
short for the Surrogate’s Court to exercise its discretion (see
Matter of Beatty, 205 Misc 962 [Sur Ct, Suffolk County 1954]
[ten-day delay]; Matter of Mirksy, 81 Misc2d 9 [Sur Ct, New York
County 1975] [thirteen-day delay]).
2. However, where the delay is a lengthy one, i.e., eighteen months,
courts “have generally taken a hard line and disallowed nunc pro
tunc jury demands regardless of actual prejudice or lack thereof to
the other party” (Labita, supra).
ii. The courts have even taken such a “hard line” approach in cases involving
pro se litigants (see id.).
1. Matter of Mirsky, 81 Misc2d 9 (Sur Ct, New York County 1975) –
The petitioner moved, inter alia, to strike the objectant’s demand
for a jury trial, based upon the fact that the jury demand was
untimely. On October 8, 1974, the objectant served his objections
to probate, which did not include a jury demand. On October 21,
25
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1974, the objectant served another copy of the objections, which
did include a jury demand.
2. The Surrogate’s Court found that: there was no intention to waive
a jury trial; the failure to demand a jury in the first set of objections
was due to oversight; the delay involved in attempting to demand a
jury trial was negligible; and there was “no undue prejudice” to the
petitioner’s rights.
iii. Consequently, the Surrogate denied the petitioner’s motion to strike the
objectant’s demand for a jury trial, noting that the “right of a party to a
contested probate proceeding to a trial by jury is a substantial right which
should not be lost by mere inadvertance.”
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Q:

What are some of your standout cases?

A:

Some of my more memorable matters have involved obtaining summary judgment in
contested probate and accounting proceedings and the dismissal of proceedings to
vacate probate decrees and revoke Letters Testamentary. I also have negotiated
numerous favorable settlements for clients, including one that resulted in the very
unusual revocation of a marriage in a hotly contested guardianship proceeding.

“Success means getting a good result – and doing it the right way – so that it
reflects well on our clients and on ourselves.”

Q:

How do you keep your clients happy?

A:

I keep them informed at every step of the matter. It’s vital that clients understand the
merits of their cases and the issues that arise, especially when their emotions are
running high. It’s about building a level of trust between the client and me. When they
call with a question, they know that I will give them honest, accurate answers and that I
am available to assist them however I can.

Q:

What are some ways you give back to the community?

A:

I’m a Special Professor of Law at Hofstra University. I really enjoy working with
students and helping them to develop their skills as future advocates and attorneys. I
am also involved in the Suffolk County Bar Association and the New York State Bar
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Association, because I find that they positively impact the legal profession. In addition, I
take on pro bono cases, serving as a guardian ad litem on several matters and trying to
have a positive impact on our community.
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I. WHO IS THE CLIENT?
!

When Representing a Testator:
<

Prospective Clients: RPC 1.8 addresses the situation in which a lawyer has a discussion
with a potential client, regardless of whether a client-lawyer relationship ensues.
(1) Who is not a client
(i) Person who communicates information unilaterally to a lawyer, without any
reasonable expectation that the lawyer is willing to discuss the possibility of forming a
client-lawyer relationship.
(ii) Person who communicates with a lawyer for the purpose of “icing” the lawyer,
i.e., disqualifying the lawyer from taking on an adverse representation.

<

Who is paying the bill?
(a) If not the testator, consent is required:
RPC 1.8 (f): A lawyer shall not accept compensation for representing a client, or
anything of value related to the lawyer’s representation of the client, from one other than
the client unless:
(1) the client gives informed consent
(2) there is no interference with the lawyer’s independent professional judgment
or with the client-lawyer relationship; and
(3) the client’s confidential information is protected as required by RPC 1.6.
(b) Attorney’s independent judgment:
RPC 1.7 (a)(1): A lawyer shall not represent a client if a reasonable
lawyer would conclude that ... the representation will involve the lawyer in representing
differing interests.
RPC 5.4 (c): Unless authorized by law, a lawyer shall not permit a person who
recommends, employs or pays the lawyer to render legal service for another to direct or
regulate the lawyer’s professional judgment in rendering such legal services or to cause
the lawyer to compromise the lawyer’s duty to maintain the confidential information of
the client under RPC 1.6.

<

Once you have been retained, points to consider:
(a)
Informed Consent: RPC 1.0 (j): Denotes the agreement by a person to a proposed
course of conduct.
(b)

Confidentiality of Information: RPC 1.6: A lawyer shall not knowingly reveal
confidential information or use such information to the disadvantage of a client.

(c)

Communicating with the testator: RPC 1.4 (a) A lawyer shall: ...(2) reasonably
consult with the client about the means by which the client’s objectives are to be
accomplished. (b) A lawyer shall explain a matter to the extent reasonably
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necessary to permit the client to make informed decisions regarding the
representation.
RPC 2.1: Advisor: In representing a client, a lawyer shall exercise independent
professional judgment and render candid advice. In rendering advice, a lawyer
may refer not only to law but to other considerations such as moral, economic,
social, psychological, and political factors that may be relevant to the client’s
situation.
(d)

Attorney/draftsman of prior (will) documents. (See Matter of Posner, NYLJ,
May 5, 1994 at 29 col 5 [Sur Ct, NY County 1994])

(e)

Prior to Representation - Administration of Small Estates - Article 13,
Voluntary Administrations
Attorney has the duty to advise potential client that the services of an attorney may not be
necessary, NY State Bar Assn Comm on Prof Ethics Op. 569 [2/7/1985].
!

Joint Representation of Spouses
<

A lawyer may represent more than one client with related, but not necessarily identical,
interests. More specifically, a lawyer, in a given situation, may represent a husband and
wife. However, once a substantial potential for material limitation on the lawyer’s
representation of either spouse exists, the lawyer must obtain the consent to the
representation, preferably in writing.

<

Disclosure: The American College of Trust and Estate Counsel (ACTEC) advises that,
when contemplating joint representation of spouses, disclosure should be made by the
attorney at the commencement of the client relationship in order to define the scope and
nature of the representation. See ACTEC, Commentaries on the Model Rules of
Professional Conduct, 3d ed. 1999 (ACTEC Commentaries) 4th ed. 2006.

<

Consent: In joint representation it is understood that no confidences exist which may not
be shared with either spouse or considered when making estate planning decisions. The
ACTEC model retainer agreement for joint representation includes a form disclosure, and
requires that the clients sign their consent. However, see RPC 1.7(b)(4). While some
proscribed conflicts may be rendered permissible with a client’s “informed consent,
confirmed in writing,” others are “non-consentable” where the attorney cannot reasonably
conclude that representation will be competent and diligent as to each client. See also
NY St Bar Assn Comm on Prof Ethics Op 555, [1/17/1984]: disclosure or nondisclosure
of confidential communications. A v. B v. Hill Wallack, 726 A2d 924 (Sup. Ct. NJ 1998);
Bishop v. Maurer, 33 AD3d 497 (1st Dept 2006); Smith v. Hastie, 367 S.C. 410 (S.C. Ct.
App. 2005); Ulico v. Wilson, NYLJ, Apr. 10, 2007 at 22, col 1 (Sup. Ct., NY County
2007).

<

The fact that a couple is married, standing alone, is insufficient to create a substantial
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potential for material limitation upon the lawyer’s representation of either spouse.
Example: No material limitation exists where a wife intends to bequeath her husband his
intestate share. See Comments and Recommendations on the Lawyer’s Duties in
Representing Husband and Wife, 28 Real Property, Probate and Trust, Joint 765
Committee; RPC 1.7 General Rule: Conflict of Interest; Esterces, Howard M., Conflict:
Prenuptial Agreements and Death Benefits under ERISA, Tax Law Committee of the Bar
Association of Nassau County; Cotrona, M. Robyn, A Crack in the Antenuptial Shield:
Antenuptial Agreements and Survivor Benefits from Qualified Retirement Plans, New
York State Bar Journal, February 1995, at 40. See also Estate of Gold, NYLJ, Feb. 15,
2002 at 22, col 5 (Sur Ct, NY County 2002).
<

!

Multiple Clients
<
Representing differing interests: RPC 1.7 (a)(1) supra
<

!

Malpractice concerns when representing spouses: See Hearst v. Hearst, NYLJ, Apr. 28,
2008, at 40, col 5 (NY App. Div. 2008). Appellate Division let stand, upon a motion for
summary judgment, a cause of action for legal malpractice based, in part, on a breach of a
fiduciary duty to plaintiff-husband for acts performed on behalf of defendant-wife.

Requirements:
RPC 1.7 (b): Notwithstanding the existence of a concurrent conflict of interest under
paragraph (a), a lawyer may represent a client if:
(1) the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by one client
against another client represented by the lawyer in the same litigation or other
proceeding before a tribunal; and
(4) each affected client gives informed consent, confirmed in writing.

Conflicts of Interest
<
Again, keep RPC 1.7(a)(2) in mind
<
Business transactions with clients: RPC 1.8 prohibits a lawyer from entering into a
business transaction with a client when their interests are different unless there is
informed consent in writing.
<
Duties to former clients: RPC 1.9
(i) A lawyer who has formerly represented a client in a matter shall not hereafter represent
another person in the same or a substantially related matter in which that person’s
interests are materially adverse to the interests of the former client unless the former
client gives informed consent, confirmed in writing.
(ii) Unless the former client gives informed consent, confirmed in writing, a lawyer shall
not knowingly represent a person in the same or a substantially related matter in which a
firm with which the lawyer formerly was associated had previously represented a client
(1) whose interests are materially adverse to that person; and
(2) about whom the lawyer had acquired information protected by RPC 1.6 and
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paragraph (c) that is material to the matter.
(iii) A lawyer who has formerly represented a client in a matter or whose present or
former firm has formerly represented a client in a matter shall not thereafter:
(1) use confidential information of the former client protected by RPC 1.6 to the
disadvantage of the former client or when the information has become generally
known; or
(2) reveal confidential information of the former client protected by RPC 1.6
except as these Rules would permit or require with respect to a current client.
<

Imputation of Conflict of Interest: RPC 1.10
(i) When a lawyer has terminated an association with a firm, the firm is prohibited from
thereafter representing a person with interests that the firm knows or reasonably should
know are materially adverse to those of a client represented by the formerly associated
lawyer and not currently represented by the firm if the firm or any lawyer remaining in the
firm has information protected by RPC 1.6 or RPC 1.9(c) that is material to the matter.
(ii) When a lawyer becomes associated with a firm, the firm may not knowingly represent
a client in a matter that is the same or substantially related to a matter in which the newly
associated lawyer, or a firm with which that lawyer was associated, formerly represented
a client whose interests are materially adverse to the prospective or current client unless
the newly associated lawyer did not acquire any information protected by RPC 1.6 or
RPC 1.9(c) that is material to the current matter.

<

Conflict of interest; multiple practice as lawyer, financial planner and life insurance
agent.
A lawyer engaged in estate planning may not sell life insurance or other products in
which he/she has a financial interest as there could be no “meaningful consent” (NY St
Bar Assn Comm on Prof Ethics Op 619, [3/28/1991]).
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II. REPRESENTING A FIDUCIARY
!

Who is the Client?
<
An attorney retained by an estate fiduciary for the performance of estate duties is the
attorney for the fiduciary, not for the estate (Matter of Scanlon, 2 Misc2d 65 [Sur Ct,
Kings County 1956]). An estate fiduciary may choose any attorney he wishes for the
performance of legal services for the estate, even if the testator’s will has designated or
named another (Matter of Scanlon, supra; Matter of Caldwell, 188 N.Y. 115 [1907]).

!

Who can be the client?
<
Representing multiple fiduciaries
An attorney who has represented multiple fiduciaries cannot subsequently represent one
of them in a proceeding against the others involving the same estate. Kelly v. Greason,
23 NY2d 368 (1968); Matter of Winston, 174 AD2d 748 (2d Dept 1991); Matter of
Azumendi, NYLJ, Apr. 1, 1998 at 25, col 5 (Sur Ct, NY County 1998); Matter of
Druckman, NYLJ Jan. 28, 2000 at 28, col 4 (Sur Ct, NY County 2000); Matter of Hof,
102 AD2d 591 (2d Dept 1984).

!

<

Representing former fiduciaries: NY St Bar Assn Comm on Prof Ethics Op 512,
[7/11/1979]

<

Attorney who represents fiduciary cannot also represent claimant against estate. (Matter
of Sackson, NYLJ, Apr. 23, 2013 at 21, col 3 [Sur Ct, Suffolk County 2013]).

<

Surrogate disqualified law firm despite full disclosure and written consents on ground of
conflict of interest. Court held that firm should have been aware of conflict prior to
accepting retainer; therefore, no fee awarded. Estate of Milford E. Abel, NYLJ, Oct. 23,
1992 at 37, col 5 (Sur Ct, Nassau County 1992).

<

See also, Judiciary Law § 487, which defines misconduct by attorneys:
An attorney or counselor who:
(i) Is guilty of any deceit or collusion, or consents to any deceit or collusion, with intent to
deceive the court or any party; or
(ii) Willfully delays his client’s suit with a view to his own gain; or, willfully receives any
money or allowance for or on account of any money which he has not laid out, or
becomes answerable for, or,
(iii) Is guilty of a misdemeanor, and in addition to the punishment prescribed therefor by
the penal law, he forfeits to the party injured treble damages, to be recovered in a civil
action.

Attorney Client Privilege
<
Good Cause Test: Prior Law
Until litigation is contemplated, fiduciary has an obligation to disclose advice of counsel with
respect to matters affecting the administration of the estate. Matter of Baker, 139 Misc2d 573
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(Sur Ct, Nassau County 1998). See also Garner v. Wolfinbarger, 430 F2d 1093 (5th Cir. 1970);
Hoopes v. Carota, 74 NY2d 716 (1989); Wynyard v. Beiny, NYLJ, July 5, 1994 at 33, col 4 (Sur
Ct, NY County 199); Matter of Community Services Society, NYLJ, Nov. 14, 1997 at 26, col 6
(Sur Ct, NY County 1997).

!

<

Current Law: CPLR 4503(a)(2)(A) - The “fiduciary exception” (amended 2002)
Personal representatives.
(A) For purposes of the attorney-client privilege, if the client is a personal
representative and the attorney represents the personal representative in that
capacity, in the absence of an agreement between the attorney and the personal
representative to the contrary:
(i) No beneficiary of the estate is, or shall be treated as, the client of the attorney
solely by reason of his or her status as beneficiary; and
(ii) The existence of a fiduciary relationship between the personal representative
and a beneficiary of the estate does not by itself constitute or give rise to any
waiver of the privilege for confidential communications made in the course of
professional employment between the attorney or his or her employee and the
personal representative who is the client.

<

CPLR 4503(b): In any action involving the probate, validity or construction of a will, an
attorney or his employee shall be required to disclose information as to the preparation,
execution or revocation of any will or other relevant instrument, but he shall not be
allowed to disclose any communication privileged under subdivision (a) which would
tend to disgrace the memory of the decedent.

<

See also: Robert M. Harper, The Application of the Attorney-Client Privilege in
Revocable Trust Contests, NYSBA, Trusts and Estates Section Newsletter, Vol. 48, No. 1
at 7 (Spring 2015).

Attorney Self-Dealing
<
Just as a fiduciary cannot place himself/herself in a position of self-dealing, an attorney
for the fiduciary likewise cannot. Matter of Stalbe, 130 Misc2d 725, 497 NYS 2d 237
(Sur Ct, Queens County 1985); Matter of Cripper, 32 Misc2d 1019 (Sur Ct, NY County
1961); Broughton v. Broughton, 43 Eng Rep 831; Matter of Lewis, NYLJ, Apr. 2, 1974 at
20, col 3.
<

Expansion of rule: Matter of Kellogg, NYLJ, Dec. 30, 1999 at 26, col. 4 (Sur Ct, NY
County 1999). The decision in Kellogg is in accord with established Court of Appeals
precedent, which hold that an attorney for a fiduciary has the same duty of undivided
loyalty to the cestui qui as the fiduciary himself. In re Clarke’s Estate, 12 NY2d 183
(1962); Matter of Bond & Mortgage Guarantee Co., 303 NY 423 (1951). For an
excellent discussion of Kellogg and its antecedents, see, Ordover and Gibbs, Duty of
Fiduciary’s Attorney to Beneficiaries, NYLJ, Feb. 28, 2000, at 1, col 3.
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!

Fiduciary Misconduct
<
“Conduct Before a Tribunal” RPC 3.3: A lawyer who represents a client before a tribunal
and who knows that a person intends to engage, is engaging or has engaged in criminal or
fraudulent conduct related to the proceeding shall take reasonable remedial measures,
including, if necessary, disclosure to the tribunal.
<

See Matter of Ferrara, 7 NY3d 244 (2006). An agent acting under color of statutory
short form power of attorney containing language augmenting gift giving authority must
make gifts pursuant to those enhanced powers in principal’s “best interest.”

<

Court may send a copy of its determination to the District Attorney for appropriate action,
if it finds that respondent’s possession of the decedent’s property may have been criminal
in nature. Matter of LaFroscia, NYLJ, Apr. 20, 1999 at 25, col 3 (Sur Ct, Suffolk County
1999).

<

Duty of Attorney to Notify Beneficiary of Fiduciary Wrongdoing, NYS Bar Association,
Committee on Professional Ethics No. 512. Although representing fiduciary, lawyer still
has a duty to serve the best interest of the estate to which their clients owe a fiduciary
respect. See also NY St Bar Assn Comm on Prof Ethics Op 649, [6/8/1993]); Bar
Association of Nassau County Common Professional Ethics Opinion No. 97-10.
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III. ATTORNEYS AS FIDUCIARIES
!

Pre-SCPA 2307-a Cases
<
Matter of Weinstock, 40 NY2d 1 (1976). Leading case for proposition that overreaching
by the attorney/fiduciary to induce nomination by the testator can result in denial of letters
at the probate stage.
<

!

!

In re Estate of Lubin, 143 Misc2d 121 (Sur Ct, Bronx County 1989). Where the attorneydraftsman is also the nominated fiduciary and, contrary to public policy, he inserts an
exoneration clause to deceive the beneficiaries of the estate, he is displaying a contempt
for the law which is antithetical to the honor that the profession requires.

SCPA 2307-a
In response to perceived abuses in the nomination of attorneys as fiduciaries, SCPA 2307-a was
enacted in 1995 to make sure adequate disclosure is made to testators regarding the nomination
of an attorney as fiduciary. (Amended 2004 and 2007.) Includes form disclosure.
<

Applies to:
(i)
All wills and codicils drafted on or after January 1, 1996.
(ii)
Estates of all decedents dying after December 31, 1996, whatever the date of the
will or codicil.
(iii)
Attorneys named as executors in documents that they, or anyone affiliated with
them, have prepared.

<

In the event of noncompliance with statutory requisites:
(i)

Reduction of commissions: serving attorney limited to one-half of statutory
commissions otherwise entitled to under SCPA 2307 and 2313.

(ii)

For Wills executed prior to January 1, 1996: SCPA 2307-a(1) and (2) shall not
apply if testator has acknowledged the disclosure in a writing that conforms or
substantially conforms to the statutory model, and

(iii)

an application to court for waiver based on good cause shown, i.e., a good faith
attempt to make disclosure to testator; or a good faith attempt to obtain
substantially conforming written acknowledgment from the testator; or otherwise
establishing reasonable grounds to excuse the absence of the written
acknowledgment.

2307(a) Cases
<
Matter of DeMontagut, 178 Misc2d 521 (Sur Ct, Bronx County 1998), cost of not
reviewing old wills: attorney limited to one-half commissions.
<

Matter of Pacanofsky and Hinkson, NYLJ, Oct. 20, 2000 at 1, col 3 (Sur Ct, NY County
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2000). Disclosure language contained in the will itself did not conform to the statute.
<

Matter of Stankiewicz, NYLJ Aug. 9, 2000 at 21, col 3 (Sur Ct, Richmond County 2000).
Noncompliance with the statute was found in language contained in will.

<

Matter of Bruder, NYLJ, Mar. 15, 2001 at 28, col 1 (Sur Ct, Nassau County 2001).
Language contained in will held not to correspond with legislature’s intent in enacting
2307-a.

<

Matter of Newell, NYLJ, June 6, 2002 at 28, col 6 (Sur Ct, Suffolk County 2002). Where
an attorney from Connecticut (which has no comparable statute), drafted a will for a
husband and wife 15 years before SCPA 2307-a was enacted. He discussed applicable
administration costs. The couple then moved to New York where they died. The
beneficiaries had no objection to the attorney receiving full commissions. In that
instance, the court waived the penalty. (See also Matter of Restuccio, NYLJ, Jan. 14,
2013 at 17, col 1 (Sur Ct, Richmond County 2013), in which the Court held that a nonNew York attorney who drafts a will for a non-New York domicilliary and has no
knowledge of the intent of the client to change his domicile, cannot be expected to
comply with a New York based statute.)

<

Matter of Daly, NYLJ, Dec. 4, 2001 at 17, col 3 (Sur Ct, Bronx County 2001). An
attorney drafted a will 10 years before the enactment of the statute. He argued that he
should not be obligated to go back over all of his wills to determine in which instances he
was nominated to serve as executor. Unfortunately, the Surrogate did not agree with him
and said that he did, in fact, have to do just that.

<

In Matter of Wagoner, 7 Misc3d 445 (Sur Ct, Albany County 2005). The Albany
Surrogate found that an attorney disclosure form is required where decedent designated
paralegal of his attorney as executor even though she was not an attorney. Third
Department reversed, 30 AD3d 805, holding that the statute does not apply to nonattorneys. Petitioner was entitled to a full commission.

<

Amendment to SCPA 2307-a, effective November 16, 2004, requires the written
disclosure be “separate from the will, which may be annexed to the will, and which may
be executed prior to, concurrently with, or subsequently to a will...” Also, the model
form of disclosure was amended to include the following language:
[A]bsent execution of this disclosure acknowledgment, an attorney who serves as an
executor shall be entitled to one-half the commissions he or she would be otherwise
entitled to receive.

<

Additional amendments, effective August 31, 2007, reversed the Wagoner decision to
provide that employees of the attorney who prepared the will are subject to the statutory
disclosure requirements. See Matter of Winters, 25 Misc 3d 631 (Sur Ct, Broome County
2009). The amendment provides that it “shall apply to all wills executed on or after such
effective date.”

<

Matter of Brokken, NYLJ, Mar. 27, 2006 at 30, col 4 (Sur Ct, NY County 2006). Court
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allowed post-death waiver of 2307-a disclosure requirements by beneficiaries of testator;
waiver included all language necessary to satisfy statute.
<

Matter of Karlan, NYLJ, Apr. 11, 2006 at 19, col 3 (Sur Ct, Nassau County 2006). Will
offered for probate did not have disclosure but decedent’s three prior wills did. Court
held no waiver. Prior disclosures insufficient to show that issue was squarely placed
before the testator.

<

For further discussion of post-November 2004 developments, see, Amendment of SCPA
2307-a (Hon. John M. Czygier, Jr. and Marilyn G. Ordover), NYSBA Trusts and Estates
Law Section Newsletter, Spring 2005, vol. 38, No. l.

<

In Re Estate of Deener, 867 NYS2d 912 (Sur Ct, NY County 2008). Disclosure
requirements of 2307-a applicable to out of state attorney-draftsman/executor when client
is domiciled in New York.

<

In Re Estate of Sullivan, NYLJ, Jan. 27, 2009 at 37, col 2 (Sur Ct, Bronx County 2009).
Failure to search a firm’s files for all wills executed prior to 1996, merely because it was
not the firm’s policy to seek appointments as fiduciary, does not excuse the absence of
any effort to make the required disclosure to the decedent or to obtain a written
acknowledgment from her during the period of enactment of 2307-a in 1995 to the
decedent’s death.

<

In Re Estate of Beybom, 33 Misc3d 1211(A), 2011 WL 4975249 (Sur Ct, Suffolk County
2011): Witness to the attorney disclosure form was an attorney affiliated with the
draftsperson/attorney/fiduciary. The Court held: “While a better course of action may
have been dictated using someone other than an attorney affiliated with the nominated
executor, nothing in the statute disqualifies the witness.”
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IV. ATTORNEYS AS BENEFICIARIES
!

RPC 1.8(c): A lawyer shall not:
(1)
solicit any gift from a client, including a testamentary gift, for the benefit of the lawyer or
a person related to the lawyer; or
(2)

prepare on behalf of a client an instrument giving the lawyer or a person related to the
lawyer any gift, unless the lawyer or other recipient of the gift is related to the client and a
reasonable lawyer would conclude that the transaction is fair and reasonable.
Related persons include a spouse, child, grandchild, parent, grandparent or other relative
or individual with whom the lawyer or the client maintains a close, familial relationship.

!

Beneficiary Cases/Opinions
<
Judicial Ethics Opinion 10-85: When a judge receives information that a lawyer’s
misconduct is a substantial violation of the RPC, but does not rise to an egregious level,
the judge has the discretion to take some appropriate action other than reporting the
misconduct to a disciplinary authority.
<

When an attorney engages in a financial transaction with a client, by charging a fee or
accepting a gift, the attorney is not representing the client at all and thus the doctrine of
continuous representation cannot be used to toll the statute of limitations. See Matter of
Lawrence, 24 NY3d 320.

<

Matter of Putnam, 257 NY 140 (1931): The Court of Appeals held that an attorney
representing clients who intend to leave the attorney or the attorney’s family a bequest
would do well to have the will drawn by another lawyer. Putnam holds that an inference
of undue influence arises when a drafting attorney is also a legatee. When such a bequest
appears in a will, and no objections have been filed, the court may set the proceeding
down for a Putnam hearing to explore the circumstances surrounding the bequest. If
objections to the will have been filed, the issue concerning the validity of the bequest
shall be determined in the will contest.

<

Matter of Henderson, 80 NY2d 388 (1992): The Court of Appeals held that a Putnam
hearing may be held even when the attorney-legatee did not draft the will, provided that
other facts warrant such inquiry. Thus, under Henderson, an attorney may not insulate
himself or herself from the inference of undue influence merely by showing that another
attorney drafted the will. Other facts and circumstances must be shown, however, before
the inference arises.

<

In re Estate of Tank, 132 Misc2d 146 (Sur Ct, Schoharie County 1986): A bequest made
to an attorney-draftsman, who knew decedent only as a client in the context of preparing
will, without any further rational foundation or explanation, was disallowed. Lawyer has
an ethical duty to discourage and refuse such a bequest, particularly when not founded
upon any friendship, relationship, or affection.
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<

Matter of Coviello, 15 Misc3d 1112(A) (Sur Ct, Orange County 2007), affd, 57 AD3d
662 (2007): After drafting estate planning documents for a husband and wife, attorney
became intimately involved with the decedent and they began living together. Then new
will for husband surfaced, drafted by attorney/new girlfriend. New will left essentially
nothing to wife and kids, most to attorney. After a nine-day bench trial, the Surrogate
issued comprehensive findings of fact and denied admission of the will to probate on the
ground that the propounded will was the product of Okin's fraud and undue influence.
The Appellate Division found that the Surrogate properly found that the proponent
intentionally misrepresented the terms of the propounded will, which caused the decedent
to dispose of his property in a manner different from that which he intended.

<

Matter of Murlow, 241 AD2d 7: An attorney was disbarred for, among other things,
drafting a will where he was named a beneficiary. The attorney met a married couple
when he was working at H&R Block. When the attorney opened his own law firm, the
couple became his clients. They wanted to revise their will and make sure their mentally
retarded son would receive income from a trust fund after their deaths and, after the son’s
death, that the principal would go to charities. The attorney drafted a will that directed
that on the death of the second spouse, 50% of the trust principal would go to him, and
50% to the charities. He was also the nominated executor and trustee. Although he
drafted the will, the attorney also got an attorney friend, who had no T&E experience, to
supervise the will. After the husband died, the attorney told the widow that she could
save estate taxes by transferring money out of her estate as a gift. But the attorney
suggested that he be the recipient of the $180,000 gift.
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V. ATTORNEYS AS WITNESSES & ATTORNEY
DISQUALIFICATION
!

RPC 3.7: Witness Advocacy Rule
<
(a) A lawyer shall not act as advocate at trial in which the lawyer is likely to be a
necessary witness on a significant issue of fact unless:
(1) the testimony relates solely to an uncontested issue;
(2) the testimony relates solely to the nature and value of legal services rendered
in the matter;
(3) disqualification of the lawyer would work substantial hardship on the client;
(4) the testimony will relate solely to a matter of formality, and there is no reason
to believe that substantial evidence will be offered in opposition to the testimony;
or
(5) the testimony is authorized by the tribunal.
(b) A lawyer may not act as advocate before a tribunal in a matter if:
(1) another lawyer in the lawyer’s firm is likely to be called as a witness on a
significant issue other than on behalf of the client, and it is apparent that the
testimony may be prejudicial to the client; or
(2) the lawyer is precluded from doing so by Rule 1.7 or Rule 1.9.

!

Examples of Witness Advocacy Rule:
<
Will contest on your will. Get trial counsel for probate proceeding; and represent the
fiduciary of the estate on administration issues. In many instances, it might be advisable
to have a different lawyer acting as counsel of record, and not simply as a trial counsel.
<
Estate litigation seeking surcharges. Likelihood that your fiduciary is the person in
control. However, when there is estate litigation, you may have estate counsel giving
testimony, and it may be helpful or harmful to the fiduciary.
<
Estate litigation dealing with nonprobate assets payable to fiduciary. Keep in mind who
you represent.

!

Witness Advocacy Rule Cases
<
Matter of Walsh, 17 Misc.3d 407 (Sur Ct, Bronx County 2007): Surrogate Holtzman
found that “in this SCPA 2103 discovery proceeding, the respondent moves to disqualify
the petitioner, who is the executor of the estate and an attorney, from representing himself
in his fiduciary capacity. The respondent contends that the advocate-witness rule
mandates the petitioner’s disqualification (Code of Professional Responsibility, DR 5-102
[22 NYCRR 1200.21]). The novel issue presented is whether the petitioner has the same
right to represent himself in his fiduciary capacity as he does individually. The court
holds that he does not.” Id. at 408. This case involved an interesting clash between an
individual’s fundamental right to represent him or herself and the ethical proscription
against an advocate also being a witness in a proceeding. It involved a SCPA 2103
discovery proceeding commenced by the executor, an attorney who was representing
himself as the petitioner. The respondent moved to disqualify the attorney because the
respondent had consulted a lawyer friend about an issue in the proceeding and, through
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happenstance, the lawyer friend subsequently consulted the petitioner-lawyer who gave
certain advice contrary to the position he was taking in the discovery proceeding. In
analyzing the issue, the court was required to balance the strong policy in favor of the
right to counsel of one’s choice and the right to represent oneself, against the code’s
proscription against an advocate acting as a witness. The policy behind the advocate
witness rule is that the roles of an advocate and a witness are inconsistent as it is
unseemly for the advocate/witness to argue his own credibility before the trier of fact.
Surrogate Holtzman held that the policy behind the advocate/witness rule trumps the right
of self-representation where the advocate is not a party in his/her individual capacity.
<

May a lawyer for a grantor also represent the trustee? Consider RPC 1.7(a)(1). See In
Matter of Ruth Harmon, NYLJ, Oct. 16, 2006 at 42, col 6 (Sur Ct, Suffolk County 2006).
The settlor of an inter vivos trust sought to remove the trustees and obtain the trust’s
assets. The settlor then moved to disqualify the attorney for the trustees on the ground
that he had been the settlor’s attorney in drafting the trust indenture, citing DR 5-108.
The trustees’ attorney argued in opposition that, following the creation of the trust, the
settlor had hired two other attorneys to set the trust aside, and that he had represented the
trustees since inception without objection from the settler. The Surrogate in Ruth
Harmon began by setting forth the requirements for disqualification:
A party seeking disqualification of opposing counsel must satisfy three criteria in order
for the court to conclude that there is an irrebuttable presumption of disqualification:
(1) the existence of a prior attorney-client relationship between the moving party and
opposing counsel;
(2) that the matters involved in both representations are substantially related, and
(3) that the interests of the present client and the former client are materially adverse.
In Ruth Harmon, the court ruled that the settlor had failed to meet this test based on the
papers submitted and scheduled a hearing ‘before summarily disqualifying a party’s
chosen counsel.’
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VI. SAFEKEEPING OF WILLS
!

!

Rules
<
No specific rules in NYS
<

Rule of Professional Conduct 1.15: Attorney has a duty to safeguard property held for
client, maintain a record of it and return it on client’s request.

<

SCPA §1401: Proceeding to compel production of a will
“Whenever it shall appear to the court, sua sponte, or by the petition of a person authorized
under the succeeding section of this act to present a petition for the probate of a will, that
there is reasonable ground to believe that any person has knowledge of the whereabouts or
destruction of a will of a decedent the court may make an order requiring the person or
persons named therein to attend and be examined in the premises. Service of the order must
be made by delivery of a certified copy thereof to the person or persons named therein either
personally or in such manner as the court shall direct. The court may either in the order or
otherwise in the proceeding require the production and filing in court of any will of the
decedent which it finds is in the possession or under the control of the respondent. The court
may impose the reasonable attorneys fees of the petitioner in such a proceeding against a
respondent when the court determines the respondent did not have good cause to withhold
production of such will or codicil.”

<

SCPA §1403(1)(d): In a probate proceeding, process must issue to:
“Any person designated as beneficiary, executor, trustee or guardian in any other will of the
same testator filed in the surrogate's court of the county in which the propounded will is filed
whose rights or interests are adversely affected by the instrument offered for probate.”

<

SCPA §1407: Proof of Lost or Destroyed Will
A lost or destroyed will may be admitted to probate if:
“1. It is established that the will has not been revoked, and
2. Execution of the will is proved in the manner required for the probate of an existing will,
and
3. All of the provisions of the will are clearly and distinctly proved by each of at least two
credible witnesses or by a copy or draft of the will proved to be true and complete.”

<

SCPA §2507: Permits filing of wills with Surrogate’s Court for safekeeping; SCPA
2402(9)(v) sets fee. (see Matter of the Wills of Dobbs et al., NYLJ 4/14/2009, 34 (col. 6).

<

Penal Law §190.30: Unlawfully concealing a will
“A person is guilty of unlawfully concealing a will when, with intent to defraud, he conceals,
secretes, suppresses, mutilates or destroys a will, codicil or other testamentary instrument.
Unlawfully concealing a will is a class E felony.”

Ethical Opinions
<
Association of the Bar of the City of New York, Committee on Professional and Judicial
Ethics, Formal Opinion No. 1999-5, based on the former EC 4-6; EC 6-1; DR 9-102(c), 9-
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102(F). (Recommends that a retiring attorney or dissolving firm communicate with the client
to arrange for the return of an original will or consent to its disposal.) If you cannot locate
the client to return a will, your ethical obligation is to continue to hold it and keep it
safe–indefinitely.
<

NYSBA Committee on Professional Ethics, Opinion 775
5/4/04
When a possibly incapacitated former client asks a lawyer to return the client’s original will,
the lawyer may communicate with the former client and others to ascertain the former
client’s condition and wishes.

!

Liability Issues
<
Negligence: what if you lose the client’s will?
<
Malpractice - misunderstanding of whether the attorney-client relationship continues

!

Cases
<
Wisconsin case of State v. Gulbankian, 196 N.W.2d 733 (Wisc. Sup. Ct. 1972): “Nor do we
approve of attorneys ‘safekeeping’ wills. In the old days this may have been explained on
the ground that many people did not have a safe place to keep their valuable papers, but there
is little justification today because most people do have safekeeping boxes . . . . The correct
practice is that the original will should be delivered to the testator, and should only be kept
by the attorney upon specific unsolicited request of the client.”
<

Matter of Scharrer, NYLJ, Oct. 4, 1995 at 7, col 4 (Sur Ct, Bronx County 1995): Petitioner
commenced a proceeding pursuant to 1401 to compel the respondent attorney to produce
decedent’s will. The attorney refused to deliver the will to petitioner because petitioner was
nto following the decedent’s wishes. Court stated: “It is difficult to envision a situation in
which an attorney would be able to establish good cause for knowingly retaining a will after
the maker’s death and after a request has been made for its voluntary production in court.”

<

In June of 2010, the Court of Appeals ruled that a personal representative of an estate may
maintain a claim for malpractice against decedent’s estate planning attorney. “Privity, or a
relationship sufficiently approaching privity, exists between the personal representative of
an estate and the estate planning attorney.”
Court of Appeals in Schneider relied on Texas Supreme Court case Belt v. Oppenheimer,
Blend, Harrison & Tate, Inc., 192 SW3d 780.
(Estate of Schneider v. Finmann, 15 NY3d 306, decided 6/17/10).
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VII. RECUSAL
!

Rules
<
Judges look to 22 NYCRR, Part 100 and the Code of Judicial Conduct
<

Section 100.3(e)(1) of the Rules Governing Judicial Conduct: A judge’s disqualification is
required in any matter where the judge’s impartiality might reasonably be questioned.

<

Rule 100.2: A judge must avoid impropriety and the appearance of impropriety in all the
judge’s activities and, pursuant to Rule 100.2(A), must act at all times in a manner that
promotes public confidence in the integrity of the judiciary.

<

Rule 100.3(f): “remittal” is available. Three step procedure:
(1) The judge must fully disclose the basis for disqualification on the record.
(2) After such disclosure and without the judge’s participation, the parties who have
appeared and not defaulted and their attorneys must all agree that the judge should not be
disqualified.
(3) The judge must independently conclude that he can be impartial and agree to hear the
case.
If all steps are satisfied, the judge may accept remittal of his disqualification and must
incorporate the parties’ and their attorneys’ agreement into the record of the proceeding. (If
a party appears without representation, the judge must disqualify himself and remittal is not
permitted.)

<

The Committee, comprised of 26 current and retired judges and headed by former justice
George D. Marlow, also answers inquiries about proper campaign conduct from candidates
for elective judicial office.

<

People v. Moreno, 70 NY2d 403: Absent a legal disqualification under § 14 of the judiciary
law (which deals with relations of the judge), a court is the sole arbiter of its recusal.

!

Difference between Disqualification and Recusal
<
Disqualification is mandatory, recusal is voluntary.
<
However, this difference is often blurred because in the many jurisdictions in which judges
adjudicate challenges to their own qualification to sit, disqualification functions essentially
as recusal.
<
The judge, if exercising his discretion to recuse, does not have to state the reason. Op. 07102; Matter of Appel, Comm. On Jud. Conduct, Slip Op 5/14/07.

!

Ethics Opinion 11-125 (October 27, 2011):
<
Whether a judge must disclose the relationship or disqualify him/herself when the judge and
an attorney appearing before the judge are acquaintances, friends, or otherwise interact
socially depends on such factors as the nature of the relationship with the attorney, the interrelationships among their contacts, and whether they or their respective family members
share confidences.
<

Three categories of relationships.
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<

<

<

!

Acquaintances: A judge is acquainted with an attorney when their interactions outside court
result from happenstance or some coincidental circumstance such as being members of the
same profession, religion, civic or professional organization, etc. This is generally not a
reasonable basis to question the judge’s impartiality.
Close social relationship. The judge must, at the very least, disclose the relationship either
in writing or on the record. Whether to disqualify when a party objects is in the judge’s
discretion. However, if a party appears without representation, the judge must disqualify
him/herself.
Close personal relationship. The judge must disqualify him/herself when the attorney
appears in the judge’s court. Disqualification for this reason is subject to remittal unless a
party appears without representation, in which case the judge must exercise recusal.

Practical Considerations:
<
Where will the case go? Among Surrogates’ Courts, there is no consensus regarding where
the case will end up. While some counties have Acting Surrogate Judges, others do not.
<
Will there be a delay in the litigation?
<
Will it go to someone with T&E experience?
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VIII. PRIVITY
!

Fiduciary of an estate may sue estate planner for malpractice. (See Estate of Schneider v. Finmann,
15 NY3d 306, 933 N.E.2d 718 [2010]). Lowers the “strict privity” standard.

!

See NY St Bar Assn Comm on Prof Ethics Op 865, [5/10/2011]
Lawyer who prepared estate plan for decedent may represent executor despite recent change in law
of legal malpractice in Schneider, provided that lawyer does not perceive a colorable claim of legal
malpractice arising out of the estate planning.

!

Spouse who engages in joint estate planning or was jointly represented with her late husband did not
have privity with regards to late husband’s estate planning (Leff v. Fulbright & Jaworski, LLP, 78
AD3d 531[1st Dept 2010]).

!

Doctrine of continuous representation not applied in the case of an attorney who drafted estate
planning documents which plaintiff alleged negligently exposed the estate to an increased tax
burden. Court rejected plaintiff’s assertion that representation of plaintiff as executor tolled the
statute of limitation on the grounds that it was “continuous representation” (Allmen v. Fox Rothschild
LLP, 34 Misc3d 1224(A) [Sup Ct, NY County 2012]).
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IX. CAPACITY AND CLIENTS UNDER DISABILITY
!

!

Testamentary capacity
<
Does the testator possess all components of testamentary capacity, that is, an
understanding of (1) the nature and the extent of his/her property, (2) the natural objects
of his/her bounty and (3) the provisions of the will. Matter of Kumstar, 66 NY2d 691
(1985).
<

Physical infirmities and old age alone do not necessarily negate testamentary capacity.
Matter of Fiumara, 47 NY2d 845 (1979).

<

Decedent did not “understand” will. Burden of showing decedent did not understand
contents of will is objectant’s. Estate of Bonifer, NYLJ, Mar. 25, 1998 at 29, col 4 (Sur
Ct, Nassau County 1998); Matter of Lipsig, NYLJ, Aug. 13, 2002 at 18, col 3 (Sur Ct,
Westchester County 2002).

Power of attorney
<
To execute a POA, same capacity as to enter into a contract required. Principal must be
capable of understanding the nature of the transaction at issue. (Lounsberry v. Hull, 144
Misc2d 707 (Sup Ct, Yates County 1989); Smith v. Comas, 173 AD2d 535 (2d Dept
1991), lv. denied 80 NY2d 854; Ortelere v. Teachers Retirement Bd. of City of N.Y., 25
NY2d 196 (1969)).
<

See also 2009 amendment to GOL 5-1501 definition of “capacity”: Ability to
comprehend the nature and consequences of the act of executing and granting, revoking,
amending or modifying a power of attorney, any provision in a power of attorney, or the
authority of any person to act as agent under a power of attorney.

<

For a power of attorney to be valid, the principal must have “sufficient mental capacity”
at the time he executes it. “Sufficient mental capacity” is an indefinite term, one that is
certainly open to interpretation. (In re Hoerter, 15 Misc3d 1101(A) (Sur Ct, Nassau
County 2007), quoting Matter of Ferrara, 3 Misc3d 944, 945 (Sur Ct, Rockland County
2004), aff’d 22 AD3d 578, order rev’d on other grounds by 7 NY3d 244).

<

Despite medical records that indicated that the decedent was suffering dementia, had a
series of strokes and was displaying odd behaviors such as climbing out of bed, the court
did not grant summary judgment as to the mental capacity of the decedent to execute a
power of attorney. The doctor said that the decedent was “of sound mind” at the time of
the signing. The court focused on the mental capacity of the decedent at the time of the
signing and not her overall mental health. (Weber v. Burman, 22 Misc3d 1104(A) [Sup
Ct, Nassau County 2008]).

<

Principal did have the capacity to execute a power of attorney even though she was
suffering from dementia. You are only incompetent to make a contract (here, the power
of attorney), if your mind is so affected as to render you wholly and absolutely
incompetent to comprehend and understand the nature of the transaction AND that such
incompetency existed at the time the action took place. There is no presumption that
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someone suffering from dementia is wholly incompetent, it would still have to be proven
that he/she was incompetent at the time of the signing. Testimony was given by attorneys
and doctors who said that this principal understood what she was doing and was able to
answer questions and this was adequate to prove contractual capacity. (In re Mildred
M.J., 844 NYS2d 539 [4th Dept 2007]).
<

May revoke a POA of an incapacitated person and appoint Article 81 guardian if alleged
incapacitated person executed POA while incapacitated or if the attorney-in-fact breached
the fiduciary duty owed to the incapacitated person. (Matter of Rosenberg, NYLJ, Apr. 1,
2003 at 1, col 3 [SDNY 2003])

!

Testamentary Capacity v. Capacity to Enter Into a Contract
<
The requirements for testamentary capacity are minimal. You can execute a valid will
simply by knowing what your property is and who you want to give it to. However, to
execute a valid power of attorney, one must have contractual capacity. Contractual
capacity is a standard a bit higher than testamentary capacity - the person must know the
nature of the contract they are entering and be aware of the consequences of such action.
For a valid power of attorney, this means that the principal must understand the serious
consequences of granting power of attorney. One may have the required capacity to
execute a will but not the required capacity to execute a power of attorney.

!

Lawyer’s obligation to client with diminished capacity
<
RPC 1.14, Client with Diminished Capacity, states: When a client’s capacity to make
adequately considered decisions in connection with a representation is diminished,
whether because of minority, mental impairment or for some other reason, the lawyer
shall, as far as reasonably possible, maintain a conventional relationship with the client.
<

When the lawyer reasonably believes that the client has diminished capacity, is at risk of
substantial physical, financial or other harm unless action is taken and cannot adequately
act in the client’s own interest, the lawyer may take reasonably necessary protective
action, including consulting with individuals or entities that have the ability to take action
to protect the client and, in appropriate cases, seeking the appointment of a guardian ad
litem, conservator or guardian.

<

(Information relating to the representation of a client with diminished capacity is
protected by RPC 1.6. When taking protective action pursuant to paragraph (b), the
lawyer is impliedly authorized under RPC 1.6(a) to reveal information about the client,
but only to the extent reasonably necessary to protect the client’s interests.)

<

See Ethical Issues in Representing Clients with Diminished Capacity, Amy B. Beller,
NYSBA Trusts and Estates Law Section Newsletter, Spring 2004, vol. 37, no. 1.

!

Nassau County Bar Association 1990 opinion: can’t disclose information to third parties
regarding client’s lack of decision-making capacity

!

Assoc. of Bar of City of NY [1987-7]: can disclose confidential information if necessary to
protect client’s interest, and disclosure made in camera
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<

NYS Bar Opinion 746: “A lawyer serving as a client’s attorney-in-fact may not petition
for the appointment of a guardian without the client’s consent unless the lawyer
determines that the client is incapacitated; there is no practical alternative, through the use
of the power of attorney or otherwise, to protect the client’s best interests; and there is no
one else available to serve as petitioner. Subject to conflict of interest restrictions, if the
lawyer petitions for the appointment of a guardian, the client does not oppose the petition,
and the lawyer will not be a witness in a contested hearing, the lawyer may represent himor herself in the proceeding.”
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X. RETAINER AGREEMENTS
!

Court Responsibility: A Surrogate bears the ultimate responsibility of deciding what
constitutes a reasonable attorney’s fee, regardless of the existence of a retainer agreement.
Matter of Tendler, 12 AD3d 520, 784 NYS2d 604 (2d Dept 2004); Matter of Gluck, 279
AD2d 575, 720 NYS2d 149 (2d Dept 2001); Stortecky v. Mazzone, 85 NY2d 518 (1995).

!

Ambiguity: Any ambiguity in a retainer agreement is construed against the attorney because
attorneys bear the burden of ensuring that the terms of the retainer agreements are fully
comprehended by clients. Matter of Schanzer, 7 AD2d 275 (1st Dept 1959), aff’d. 8 NY2d
972 (1960). See also, Mann v. Saland, NYLJ, May 3, 2006 at 5, col 1 (Sup Ct, NY County
2006).

!

Charging Interest: “It is not improper for a lawyer to include in a retainer agreement a
provision charging interest on unpaid legal fees when the lawyer (1) fully informs the client
of the circumstances where interest may be charged, (2) those circumstances, the fee, and the
interest rates are reasonable, and (3) the client consents. It is also not improper to charge
interest on unpaid legal fees, although the retainer agreement is silent, when the lawyer (1)
notifies the client that the lawyer intends to charge a reasonable interest rate on unpaid legal
fees, and (2) provides the client with a reasonable opportunity to pay the outstanding unpaid
balance before any interest accrues.” Formal Opinion 2000-2 (May 2000) The Association of
the Bar of the City of New York.

!

Written Letters of Engagement in Civil and Criminal Matters with Fees of $3,000 or
More
<
Part 1215 to Title 22 of the Official Compilations of Codes, Rules and Regulations of
the State of New York.
Part 1215 does not apply:
(i) if legal fees are expected to be less than $3,000;
(ii) where the attorney’s services “are of the same general kind as previously rendered
to and paid for by the client” (i.e., regularly existing clients); or
(iii) to domestic relations matters which are still subject to Part 1400 of the Joint
Rules of the Appellate Division.
<

RPC 1.5(b) requirement for written letter of engagement:
Whenever a written engagement letter is required by Part 1215, it will henceforth also
be unethical, and therefore a potential disciplinary violation, not to have a written
engagement letter.

!

RPC 1.2(c) Scope of Representation and Allocation of Authority between Client and Lawyer:
A lawyer may limit the scope of the representation if the limitation is reasonable under the
circumstances, the client gives informed consent and where necessary notice is provided to
the tribunal and/or opposing counsel.

!

Cases
<
Non-Refundable/Minimum Retainer Agreements are unethical and improper (In re
Cooperman, 83 NY2d 465 (1994); Jacobson v. Sassower, 66 NY2d 991 (1985); RPC
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1.5).
<

Law firm sought to enforce charging liens for legal services rendered to client under a
2006 retainer agreement. Client denied there was a valid retainer agreement with
either firm, raising defenses to the lien. Client argued the retainer was the product of
duress, but the court found he failed to establish claim. A defense of economic
distress required an immediate disavowal of the contract, not the wait-and-see
approach client adopted. Further, the retainer agreement survived a change in law
firm (Estate of Koeppel, NYLJ, Jan. 28, 2011 at 25, col 1 [Sur Ct, NY County 2011]).

<

Termination or scope of representation agreement may be warranted. Consider the
effects of changes in life situations on the estate plan. For example, in Matter of
Lewis (114 AD 3d 203) decedent drafted a will and subsequently divorced. A
testamentary bequest to her ex-husband was revoked by the divorce (under EPTL 51.4), however a bequest to her ex-father-in-law was NOT revoked.
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XI. LEGAL FEES
!

RPC 1.5: prohibits entering into an agreement to charge or collect an excessive fee.
<
The factors to be considered in determining whether a fee is excessive are listed in
RPC 1.5(a)(1)-(8).
(i) the time and labor required, the novelty and difficulty of the questions involved,
and the skill requisite to perform the legal service properly;
(ii) the likelihood, if apparent or made known to the client, that the acceptance of the
particular employment will preclude other employment by the lawyer;
(iii) the fee customarily charged in the locality for similar legal services;
(iv) the amount involved and the results obtained;
(v) the time limitations imposed by the client or the circumstances;
(vi) the nature and length of the professional relationship with the client;
(vii) the experience, reputation and ability of the lawyer or lawyers performing the
services; and
(viii) whether the fee is fixed or contingent.
<

!

In determining the fair and reasonable value of legal services, the time-honored
factors the court considers are the nature of the services rendered, the size of the
estate, the skill and responsibility required, the difficulty of the legal issues, the
experience and reputation of the attorney, the results obtained, the customary fee
charged for similar services, and the amount of time which was necessarily required.
Matter of Freeman, 34 NY2d 1 (1974); Matter of Potts, 123 Misc. 346 (Sur Ct,
Columbia County 1924), aff’d. Judiciary Law §474. RPC 1.5.

Contingency Fees
<
Contingency Fee allowed on recovery of property for an estate: Matter of Gargaro,
23 AD3d 1099 (4th Dept 2005); Contingency fee allowed in contested probate:
Matter of Giattini, NYLJ, Nov. 4, 1996 at 1, col 1 (Sur Ct, Nassau County 1996).
Lawyer may accept contingent fee in will contest; private investigator may not be
compensated on a contingent fee basis. NYC Eth. Op. 1993-2, 1993 WL 765495
(N.Y.C. Assn. B. Comm. Prof. Jud. Eth.); discusses CODE: Drs 1-102(a)(3), 2106(A), 2-106(B), 2-106(D), 5-103(B), 7-102(A)(7), 7-109(c), EC 2-20.
<

The most important factor in determining whether an attorney fee arrangement is
procedurally unconscionable is whether the client was fully informed upon entering
the agreement. Even in the absence of fraud or undue influence, the attorney must
show that the client executed the contract with full knowledge of all the material
circumstances known to the attorney and that the contract was one free from fraud on
the attorney’s part or misconception on the part of the client. Matter of Lawrence v.
Graubard Miller, 24 NY3d 320 (Ct. Of Appeals, 2014).

<

Surrogate determined contingency fee to be reasonable, and subsequent appeal
concerning the reasonableness of fee denied, Matter of Talbot, 122 AD3d 867 (2d
Dept 2014).

<

Court rescinded ab initio attorney’s contingency arrangement for services and
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awarded fee based on quantum meruit. Rhodes v. Buechel, NYLJ, Mar. 18, 1998 at
32, col 2 (Sup Ct, NY County 1998), aff’d 258 AD2d 274; NY St Bar Assn Comm
on Prof Ethics Op 599, [3/16/1989]); NYC Eth Op 1991-3, 1991 WL 639877 (NYC
Assoc. B. Comm. Prof. Jud. Eth.).
!

Allocation of fees: Legal Fees acquired during litigation may be allocated among
beneficiaries. See Matter of Hyde, 15 NY3d 179 (2010) (Court of Appeals) and Matter of
Hyde, 32 Misc3d 661 (Sur Ct, Warren County 2011).
!
Factors to consider:
(i) Whether the objecting beneficiary acted solely in his or her own interest or
in the common interest of the estate.
(ii) The possible benefits to individual beneficiaries from the outcome.
(iii) The extent of an individual beneficiary’s participation.
(iv) Whether there was justifiable doubt regarding the fiduciary’s conduct.
(v) The portions of interest in the estate held by the non-objecting
beneficiaries relative to the objecting beneficiaries.
(vi) The future interests that could be affected by reallocation of fees to
individual beneficiaries instead of to the corpus of the estate generally.

!

Application for attorneys’ fees under SCPA 2110 (See also Uniform Rules for Surrogate’s
Court Rule 207.45)
<
Petition
<
Affidavit of Services
<
State:
G
when by and by whom the attorney was retained;
G
terms of retainer;
G
amount requested;
G
whether the client has been consulted as to fee requested;
G
whether client has consented to fee requested; if not, the extent of
disagreement and nature of controversy;
G
period in which services rendered;
G
services rendered;
G
the time spent;
G
method or basis of compensation;
G
whether fee includes services to be rendered through decree and distribution;
and
G
whether hearing is waived.

!

Under SCPA 2111, an attorney who is also a sole fiduciary must obtain court approval to
receive advance legal fees.

!

Cases
<
Matter of Benware, 86 AD3d 687 (3d Dept 2011): Following Hyde, respondent who
by her actions caused estate to incur unnecessary legal expenses, was properly
charged those fees against her share of the estate. SCPA 2110(2) provides that
Surogate’s Court may direct payment of compensation from the estate generally or
from the funds in the hands of the fiduciary belonging to any legatee, devisee,
distributee or person interested.
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<

The mere fact that a client fails to pay an attorney for services rendered does not,
without more, entitle the attorney to withdraw (Kaufman v. Kaufman, 63 AD3d 618,
880 NYS2d 491 [1st Dept 2009]).
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XII. SOURCES
The Rules of Professional Conduct (RPC), 22 NYCRR 1200; a link to them is available at
http://nycourts.gov/rules/jointappellate/index.shtml.
Note: NYSBA has issued its commentaries to the rules, however, they have not been
adopted by the courts (See: http://www.nysba.org/professional standards).
Transition to the ‘New’ New York Rules of Professional Conduct, Patrick M. Connors,
5/18/2009 NYLJ p 3 (col 1).
The New Code of Professional Conduct for Attorneys, Norman B. Arnoff and Sue C. Jacobs,
4/27/2009 NYLJ p 3 (col 1).
Fees: New Rules and New Cases, Anthony E. Davis, 5/4/2009 NYLJ p 3 (col 1).
Ethics and Negotiation: Truth or Consequences?, David G. Keyko, 4/24/2009 NYLJ p 4 (col
3).
Asking for Trouble: When Lawyers Lie to Judges, Joel Cohen and Danielle Alfonzo
Walsman. 6/1/2009 NYLJ p 3 (col 1).
The Citadel of Privity Has Been Breached: What Now?, Ayers, James and Kats, Lucy, 2011
NYSBA Trusts and Estates Fall Meeting Program Materials.
NY County Lawyers’ Association Ethics Institute: The New York Rules of Professional
Conduct: Rules and Commentary, 2009, Oxford University Press.
New York State Bar Association Committee on Professional Ethics.
Association of the Bar of the City of New York - issues opinions for judges and lawyers and
sponsors a hot line.
New York County Lawyers Association - responds to inquiries from lawyers with regard to the ethical
propriety of their conduct.
Nassau County Bar Association - issues written ethical opinions; has a web site to search
archived opinions.
Court Decisions: useful in providing guidance. (See McKinney’s Practice Commentaries).
American Law Institute Restatement of the Law “Law Governing Lawyers”: discusses civil
liability of lawyers based on ethical violations drawing heavily on decisional law from courts across
the country.
American Bar Association Model Rules of Professional Conduct.
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SURROGATE'S COURT
SUFFOLK COUNTY, STATE OF NEW YORK
___________________________________________________________

File No:

___________________________________________________________

Remittal of Disqualification

PLEASE TAKE NOTICE that, pursuant to Section 100.3(E) and (F) of the Rules
Governing Judicial Conduct (22NYCRR § 100, et seq.), the undersigned acknowledge that full
disclosure of a basis for disqualification has been made in this proceeding by the Hon. John M.
Czygier, Jr., Surrogate of Suffolk County. The Judge has further disclosed that he believes he
will be fair and impartial and is willing to participate in the proceeding. Based on the
foregoing, and without participation by the Judge, the undersigned have no objection to Judge
Czygier continuing to preside over this proceeding.

_______________________________________________
Attorneys for Petitioner

_______________________________________________
Attorneys for Respondent

Date:______________________

Date:______________________

_______________________________________________

_______________________________________________

_______________________________________________
Petitioner(s)

_______________________________________________
Respondent(s)

Date:______________________

Date:______________________
Rev. May, 2015
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John M. Czygier, Jr. was admitted to practice law in New York
State in 1975.

After serving as a prosecutor in the Suffolk County

District Attorney’s office, he entered private practice and, for
twenty-five years, concentrated in estate administration and estate
litigation in the New York metropolitan area.
rating

by

Martindale-Hubbell,

the

highest

He was awarded an “AV”
rating

for

practicing

attorneys. He is a member of the Suffolk County Bar Association, where
he served as Director, Chair of the Surrogate’s Court Committee and CoChair of the Bench Bar Committee.

He is also a member and former

Director of the Suffolk County Women’s Bar Association.

While in

private practice, Surrogate Czygier served as a Mental Hygiene Law
Article 81 Court Examiner for New York and Suffolk Counties, and was
counsel to the Public Administrator of Suffolk County.
On April 26, 2001, Judge Czygier was appointed Judge of the
Surrogate’s Court of Suffolk County by Governor George Pataki and
subsequently confirmed by the New York State Senate on May 8, 2001.
In November, 2001 he was elected to a ten-year term, and was re-elected
in November 2011.
Judge Czygier is currently only one of two sitting judges in New
York State who is a Judicial Fellow of the prestigious American College
of Trust and Estate Counsel.

The College is a national organization

of approximately 2600 lawyers elected to membership by demonstrating
the

highest

level

of

integrity,

commitment

to

the

profession,

competence and experience as trust and estate counselors.
In October of 2000, Judge Czygier was elected to the Fellows of
the New York Bar Foundation. He is a member of the Surrogate’s
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Association

of

the

State

previously

of

New

served

York,
as

where

he

is

the

Secretary/Treasurer

current

President;

he

and

Vice

President.

He is a member of the Trusts and Estates Law Section of the

New York State Bar Association where he serves on the Estate and Trust
Administration Committee, and was formerly a vice-chairman of the
Estate Litigation Sub-Committee.

He is also a member of the Committee

on Trusts, Estates & Surrogate’s Courts of the Association of the Bar
of the City of New York.
In

addition

to

his

involvement

in

numerous

professional

associations, Surrogate Czygier has played an active role on various
Committees to improve the law, administration and practice in the
Surrogate

field.

Judge

Czygier

has

served

as

a

member

of

the

Surrogate’s Court Advisory Committee to the Chief Administrative Judge
of the Courts of the State of New York since his appointment in 1999
by the Hon. Jonathan Lippman.

He has also been a member of the EPTL-

SCPA Legislative Advisory Committee since 2007.

The mission of both

committees is to review existing statutes and to draft legislation.
In 2009, he was appointed to The Administrative Board for the Offices
of the Public Administrator where he now serves as Chair.

He is a

member of the Continuing Legal Education Faculty of the Suffolk Academy
of Law, and lectures on the topic of Wills and Estates to professional
and civic organizations.
and

Estate

Law

at

He has lectured on various aspects of Trust

numerous

law

schools

and

state

and

local

bar

associations.
Judge Czygier is a contributing author to Warren’s Heaton on
Surrogates’ Courts (Matthew Bender) and to Weinstein, Korn & Miller New
York Civil Practice (Matthew Bender), and has written for the New York
State Bar Association Trusts and Estates Newsletter, the New York Law
Journal, and the New York State Bar Association Journal.
3/2014

