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Out-of-Network Law Frequently Asked Questions
March 26, 2015

GENERAL QUESTIONS
1. What health plans are subject to the Out-of-Network (OON) Law?
The law applies to all state-regulated insurance products, including health maintenance
organizations (HMOs), preferred provider organizations (PPOs), exclusive provider
organizations (EPOs), municipal health benefit plans, student health plans, and
Medicaid managed care plans.
Medicaid fee-for-service, Employee Retirement Income Security Act (ERISA)-preempted,
Medicare Advantage, Medicare fee-for-service, and self-insured health plans are not
required to comply with state law. However, there are other rules and requirements
regarding out-of-network services that apply for Medicare and Medicaid patients.
2. When does the out-of-network law take effect?
The law is effective for dates of service on and after March 31, 2015. Specific effective
dates for all components of the law are listed below:
Provision

Effective Date

Health Plan Disclosure
Requirements

Effective for insurance policies and contracts on issuance or
renewal on and after March 31, 2015.
Effective for healthcare services provided on and after March 31,
2015.
Currently effective for HMOs. Effective for insurance policies
and contracts on issuance or renewal on and after March 31,
2015.
Currently effective for HMOs. Effective for insurance policies
and contracts on issuance or renewal on and after March 31,
2015.
Effective for HMO and managed care insurance product denials
on and after March 31, 2015. For all other insurance policies
and contracts, effective on issuance or renewal on and after
March 31, 2015.
Effective for healthcare services provided on and after March 31,
2015.

Provider Disclosure Requirements
Right to OON if No In-Network
Provider
External Appeal Rights for OON
Service Denials for Insurance
Coverage
New External Appeal Rights for
OON Referral Denials
Independent Dispute Resolution
Process for Surprise Bills and
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Emergency Services

Hold Harmless for Emergency
Services

Utilization Review Notification
Requirements

For emergency services billed under Current Procedural
Terminology (CPT) codes 99281 through 99285, 99288, 99291
through 99292, 99217 through 99220, 99224 through 99226,
and 99234 through 99236, effective for healthcare services
provided on and after March 31, 2015. For all other emergency
services, effective for insurance policies and contracts on
issuance or renewal on and after March 31, 2015.
Effective for healthcare services provided on and after March 31,
2015.

Network Adequacy Requirements

Effective for insurance policies and contracts on issuance or
renewal on and after March 31, 2015.

OON Make Available Benefit

Effective for insurance policies and contracts on issuance or
renewal on and after March 31, 2015.

Claim Forms

For non-participating physicians, the requirement to send a
claim form with a bill for OON services is effective for healthcare
services provided on and after March 31, 2015. For health
plans, requirements regarding claim submissions are effective for
insurance policies and contracts on issuance or renewal on and
after March 31, 2015.

DISCLOSURE REQUIREMENTS
3. What does the law specifically state regarding hospital disclosure requirements for
charges?
A hospital must post on its website, to the extent required by federal guidelines, a list of
the hospital’s standard charges for items and services provided by the hospital,
including for Diagnosis Related Groups (DRGs).
In the federal fiscal year (FFY) 2015 Inpatient Prospective Payment System final rule,
the Centers for Medicare and Medicaid Services (CMS) reminds hospitals of their
obligation to comply with this provision and is providing flexibility as to how hospitals
should make their charges public. CMS states that hospitals should either make public
a list of their standard charges (whether that be the chargemaster or in another form of
their choice), or their policies for allowing the public to view a list of those charges in
response to an inquiry.
4. What other information must a hospital post on its website?
The hospital must post the following information on its website:
•

a list of the health plans in which the hospital participates;

•

the name, mailing address, and telephone number of the physician groups that
the hospital has contracted with to provide services, including anesthesiology,
2
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pathology or radiology; and instructions on how to contact these groups to
determine the health plan participation of the physicians in these groups; and
•

the name, mailing address, and telephone number of physicians employed by the
hospital and whose services may be provided at the hospital, and the health
plans in which they participate.

5. What information must the hospital provide to its patients in registration/admission
materials?
In addition to the website disclosure requirements, hospitals must provide written
information to patients in advance of non-emergency hospital services, in registration or
admission materials.
Hospitals must provide a statement advising the patient to check with the physician
arranging the hospital services to determine the name, practice name, mailing address,
and telephone number of any other physician whose services will be arranged by the
physician; and whether it is anticipated that physicians who are employed or contracted
by the hospital will provide services to the patient (including anesthesiology, pathology,
and/or radiology). Hospitals must also provide the patient with information on how to
timely determine the health plans with which the other physicians participate.
6. Is there a template that hospitals can use to fulfill its disclosure requirements?
Yes, HANYS and Greater New York Hospital Association (GNYHA) created a Hospital
Disclosure Template to help members comply with the new hospital disclosure
requirements. Both DOH and the Department of Financial Services (DFS) have stated
that they will accept the template disclosure form from hospitals that use it to satisfy
both the website and registration material requirements, which take effect March 31,
2015.
7. What information must a physician disclose to patients?
Physician disclosure requirements come in two parts:
•

For referrals and coordination of services: The physician must provide the patient
with the name, practice name, mailing address, and telephone number for any
healthcare provider scheduled to perform those services specifically referenced in
the law (anesthesiology, laboratory, pathology, radiology, or assistant surgeon
services) in connection with care provided in the physician’s office; as
coordinated by the physician; or as referred by the physician.

•

For scheduled hospital admissions or outpatient hospital services: The physician
must provide the patient and the hospital with the name, practice name, mailing
address, and telephone number of any other physician whose services will be
arranged by the physician and are scheduled at the time of pre-admission testing,
3
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registration or admission, and information how to determine with which health
plans the physician participates.
8. How does the law define physician and provider?
A provider is defined as an appropriately licensed, registered or certified healthcare
professional pursuant to Education Law Title 8, or comparably licensed, registered or
certified by another state, or a facility licensed or certified pursuant to Public Health
Law Articles 5, 28, 36, 44 or 47, or Mental Hygiene Law Articles 19, 31 or 32, or
comparably licensed by another state.
A physician is defined as an individual licensed to practice medicine pursuant to
Education Law Article 131 or as provided under the law of the state where the
individual practices medicine.
EMERGENCY BILLS
9. Are OON emergency bills for hospital charges subject to the independent dispute
resolution process?
No, the independent dispute resolution process for emergency services applies only to
physician services in a hospital. Emergency bills for hospital charges are not eligible for
independent dispute resolution.
10. If an OON emergency bill for hospital charges is not eligible for the independent dispute
resolution process, how do those charges get paid?
Beginning on March 31, 2015, Insurance Law 3241(c) will require insurers to hold
insureds harmless for charges in excess of the in-network deductible, copayments or
coinsurance for OON emergency services. This hold-harmless requirement for OON
emergency services applies both to physician services in a hospital and hospital charges.
For disputes involving OON emergency hospital services that are not eligible for the
independent dispute resolution process, health plans may need to pay more than the
reimbursement required under the Affordable Care Act to ensure that an insured is held
harmless.
11. If an emergency room physician requests that a specialist provide a patient in the
emergency room a consultation and the specialist does not participate with the patient’s
health plan, would this be considered part of the emergency service?
Yes, in this scenario, a bill from a specialist would be considered a bill for emergency
services and could be subject to the independent dispute resolution process because it
still flows from the emergency service.

4
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SURPRISE BILLS
12. What is a surprise bill?
Financial Services Law 603(h) defines a surprise bill as a bill for healthcare services,
other than emergency services, received by:

13.

•

an insured for services rendered by a non-participating physician at a
participating hospital or ambulatory surgical center, where a participating
physician is unavailable, or a non-participating physician renders services without
the insured’s knowledge, or unforeseen medical services arise at the time the
healthcare services are rendered; provided, however, that a surprise bill shall not
mean a bill received for healthcare services when a participating physician is
available and the insured has elected to obtain services from a non-participating
physician; or

•

an insured for services rendered by a non-participating provider where the
services were referred by a participating physician to a non-participating provider
without the explicit written consent of the insured acknowledging that the
participating physician is referring the insured to a non-participating provider and
that the referral may result in costs not covered by the health plan.

When does a referral to a non-participating provider occur?
A referral to a non-participating provider occurs when:

14.

•

the healthcare services are performed by a non-participating healthcare provider
in the participating physician’s office or practice during the course of the same
visit;

•

the participating physician sends a specimen taken from the patient in the
physician’s office to a non-participating laboratory or pathologist; or

•

for any other healthcare services when referrals are required under the insured’s
contract (i.e., gatekeeper).

How does the state define an “available” provider?
For the participating physician to be considered “available,” the insured should have a
meaningful opportunity to choose an in-network physician in advance of the services.

15.

Does the hold-harmless provision apply to surprise bills?
Financial Services Law 606 requires providers to hold insured patients that have
completed an assignment of benefits form harmless for a surprise bill. HMOs and
gatekeeper EPOs are also required to hold insureds harmless for a surprise bill pursuant
to hold-harmless requirements imposed under the Public Health Law and regulations.
The provider shall not bill or seek payment from the insured except for any applicable
5
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copayment, coinsurance, or deductible that would be owed if the insured utilized a
provider in-network.
16.

An insured is admitted to a participating hospital following emergency services and
during that hospital stay a non-participating specialist provides consultation services.
Would this qualify as a surprise bill?
This would qualify as a surprise bill if:

17.

•

a participating physician is unavailable;

•

a non-participating physician renders services without the insured’s knowledge;
or

•

unforeseen services arise at the time other services are rendered.

If an insured is admitted to a non-participating hospital and during that stay
consultation services are provided by a non-participating specialist, would this qualify as
a surprise bill?
No, this would not be considered a surprise bill because the patient is already OON and
cannot reasonably expect that physicians at an OON hospital are in-network.
INDEPENDENT DISPUTE RESOLUTION (IDR) PROCESS

18.

How do you submit a dispute for review by an independent dispute resolution entity
(IDRE)?
Emergency bills: A healthcare plan, a non-participating physician, or a patient who is
not an insured or self-insured may submit a dispute regarding emergency services to the
Superintendent of DFS for review by an IDRE.
Surprise bills: A healthcare plan, a non-participating physician, a non-participating
referred provider, an insured who does not assign benefits, or a patient who is not an
insured or self-insured may submit a dispute regarding a surprise bill to the
Superintendent for review by an IDRE.

19.

How do the OON law and the IDR process apply to the uninsured and patients who
are insured under ERISA or self-funded plans?

Employee Retirement Income Security Act (ERISA) and self-funded plans are not stateregulated; therefore state laws do not extend to these plans. Patients insured under
ERISA or self-funded plans will be treated as uninsured for the purposes of emergency
and surprise bills. The patient may submit his or her remaining portion of the bill, if not
the entire bill, to DFS for independent dispute resolution and the dispute resolution
process will involve the patient and the physician.
6
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20.

Are any physician bills for emergency services or surprise bills exempt from the IDR
process?
Yes, when physician fees are subject to schedules or other monetary limitations under
any other law, including Workers Compensation, no-fault, managed long-term care,
Medicare, and Medicaid fee-for-service. Additionally, Medicaid managed care is exempt
from IDR if the bill is for emergency services, and is not exempt from IDR if the bill is a
surprise bill.

21.

Once an application for review is submitted, does the dispute automatically qualify for
an IDRE?
No. Once an application for dispute is submitted, the IDRE has three business days to
screen the application for eligibility (assuming no conflicts of interest exist). The IDRE
is responsible for determining if the dispute qualifies as an emergency or surprise bill.

22.

What factors does the IDRE take into consideration when reviewing disputes?
The IDRE shall have the dispute reviewed by a neutral and impartial reviewer with
training and experience in healthcare billing, reimbursement, and usual and customary
charges. All determinations shall be made in consultation with a neutral and impartial
licensed reviewing physician in active practice in the same or similar specialty as the
physician providing the service that is subject to the dispute. To the extent practicable,
the reviewing physician shall be licensed in the state of New York.

23.

How long does the IDRE have to make a final determination?
The IDRE shall make a determination within 30 days of receiving the request for dispute
resolution.

24.

Who is responsible for paying the fee for the dispute resolution process?
If the IDRE determines that the health plan’s payment is reasonable, payment for the
dispute resolution process shall be the responsibility of the provider or physician.
If the IDRE determines that the provider or physician’s fee is reasonable, the health
plan shall be responsible for the fee of the dispute resolution process.
If good faith negotiations directed by the IDRE result in a settlement between the health
plan and provider or physician, the prorated fee for the dispute resolution process shall
be split evenly between the two parties.
For disputes that are rejected as ineligible or due to the requesting provider, physician,
or health plan’s failure to submit information, an IDRE may charge an application
7
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processing fee, which shall be the responsibility of the requesting provider, physician, or
health plan.
For disputes involving an uninsured patient, if the IDRE determines that the physician’s
fee is reasonable, the patient will be responsible for the fee for the dispute resolution
process. However, if the Superintendent determines that that payment would pose a
hardship to the patient, the IDRE shall waive payment.

8
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NEW “OUT-OF-NETWORK” PROTECTIONS
FOR PHYSICIAN AND HOSPITAL PATIENTS
James G. Fouassier, Esq.
Several of my articles have discussed the financial consequences to patients of
“out of network” medical and hospital services. Medically necessary services for which
your health plan or insurer would be responsible to pay (subject to any applicable
deductibles, copayments and coinsurance percentages) if performed by a “participating
provider” will not be covered, or will be covered to a significantly lesser extent, if
performed by a provider who is not under contract to the health plan to “participate” in
the plan’s network of providers (and accept lower rates of payment than the provider’s
actual retail charges). Since the “out of network” provider is not bound by contract to
accept any amount less than the full billed charges, and since the plan does not cover
the claim (or covers it at a much lower payment amount), the balance becomes the
liability of the patient.
Sometimes a hospital is “in network” with a patient’s insurance plan but not so for
some or all of the physicians and other clinicians affiliated with the hospital. Sometimes
the treating physician is “in network” but performs the surgery in a hospital that is “out of
network”. Sometimes the surgeon is “in network” but the anesthesiologist selected by
the surgeon, or assigned by the hospital, is not. In all of these cases the patient may be
surprised to find that he or she is the subject of a “balance billing” of hundreds or
thousands of dollars.
While these problems occur in the context of elective surgery there often is time
for the patient and his or her primary care physicians to communicate with insurers and
other providers to verify that all clinicians are “in network”. In cases where specialty
services are necessary but not available from “in network” providers the insurers often
will make ad hoc agreements with out of network providers for single service
arrangements (and this sometimes is required by law). However, emergency situations
pose their own unique problems in this area for the simple reason that time does not
allow for inquiries and arrangements in advance of the services that must be provided
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as quickly as possible. W hile most states have laws that require plans to provide
coverage for emergency care the regulations do not dictate the amount of coverage,
and out of network providers are free to pursue unpaid balances of their billed retail
charges. Also, many plans strictly define “emergency” care as that necessary solely to
stabilize the patient, at which time the patient must be transferred to a participating
facility if coverage is to continue under the terms of the policy in question; hence a few
extra days in Hospital A may incur thousands of dollars in hospital and physician
charges that are not covered.
For years, patient advocacy groups have argued that emergency patients should
be kept out of the mix when a health plan and a provider disagree as to the proper
amount of the billing and the proper amount of the payment. As little negotiation as
actually may take place in an elective context, there is none in an emergency situation;
the patient is taken to the nearest hospital and treated by the physicians actually in
attendance at the time and by the specialists (like plastic surgeons who almost never
are under contract with health plans) called in for the emergency, with no discussion, let
alone agreement, on professional fees.
Most states have done nothing to address this problem; the different
constituencies were vociferous in their opposition to any particular “fix” and legislatures
appeared to be unwilling to muster the political fortitude to come down somewhere on
the issue. California finally saw its Supreme Court step in with a judicially imposed
solution.

1

Here in New York, after several legislative attempts came to naught, the

Governor’s recent budget bill included proposals that now have been adopted that
purport to address some of the more important issues.

2

Most provisions of the law go

into effect on April 1, 2015.
The new state law applies only to health insurers and plans subject to New York
State jurisdiction. Patients covered by Medicare Advantage plans (even if administered
by commercial insurers otherwise subject to state regulation), self-funded plans existing
under ERISA, and federal employee plans are not subject to the new state law.
However, certain provisions of the federal Affordable Care Act, which are applicable to
Medicare and ERISA plans, impose some similar requirements, as I will discuss below.
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These are the law’s highlights. Interested readers may contact me for a copy of
a white paper “Guide to the Out-of-Network Consumer Protection Law” issued by the
Healthcare Association of New York State, which provides much greater detail than the
overview presented in this article.
The law has two main parts. The first part applies only to physicians. It prohibits
physician billing of an insured patient for out of network “emergency” services, and it
prohibits physician “surprise” billing of an insured patient for any service, whether or not
an “emergency” 3, if the patient had assigned benefits to the physician. It also
establishes a comprehensive dispute resolution mechanism by which any patient,
insured or not, may contest the amount of a bill, or a provider contest the amount of the
health plan’s payment. The second part of the new law establishes new notification
requirements, particularly via provider websites, that physicians and hospitals must
meet.
The rule for the payment of “emergency” out of network billings is fairly
straightforward. W hen an insured patient receives “emergency” services from an out-ofnetwork provider, the health plan must ensure that the patient is only responsible for
whatever cost share the patient would have borne were the services provided in
network. The plan must pay the proper amount regardless of whether it is billed directly
by the provider or whether the patient is billed and then forwards the claim on to the
health plan. An uninsured patient, on the other hand, will be responsible for an
“emergency” bill but may appeal the amount of the bill. (See infra.)
For “surprise billings” the process is a bit more complex. For “surprise” bills the
patient may or may not be responsible for payment depending upon whether he or she
is insured and has assigned benefits to the provider. “Surprise bills” are defined as bills
for the services of an out of network physician at an in network hospital; or for bills from
an out of network physician in cases in which an in network physician is not available; or
bills from an out of network physician who renders services without the patient’s
knowledge (such as a plastic surgeon called into an emergency while the patient is
unconscious); or bills for unanticipated medical services that arise only when the
contemplated or anticipated service is rendered. “Surprise bills” also include bills for
services rendered by an out of network physician engaged without the explicit written
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consent of the insured patient. Lastly, the law includes as a “surprise bill” any billing for
services when the patient has not received the required disclosures in a timely manner.
If an insured patient assigns benefits to the provider and is later in receipt of a “surprise”
bill the provider cannot bill the patient except for the amount for which the patient would
have been responsible if the provider were in network. As in the case of “emergency”
bills, the provider is relegated to an appeal (infra). If the patient is uninsured, or if the
insured patient has not assigned benefits, then the patient will be responsible for the
“surprise bill” but, like the uninsured emergency patient above, he or she may appeal
the amount.
The law establishes a process of expedited appeal of disputed bill amounts or
plan payments to an “independent dispute resolution entity” or IDRE. If the patient is
insured then the health plan in the first instance must pay the out of network (i.e., “nonparticipating”) physician an amount that the plan determines to be “reasonable”. If the
provider disagrees with the payment amount it may not simply “balance bill “the patient,
as is the case at present. Instead the provider will be limited to an appeal to the IDRE.
The IDRE must make a determination within 30 days of receipt of the appeal. It may
direct both parties to attempt negotiation for up to ten days, but then must decide if no
agreement is reached. Importantly, the process requires that the IDRE examine the
provider bill and the payment made, and select one or the other; no Solomon-like
splitting of the baby is allowed. This advances a policy goal of encouraging in the first
instance that the provider bill a reasonable amount and the plan pay a reasonable
amount. In cases where the patient is uninsured, the patient may appeal the amount
demanded by the provider in an “emergency” or a “surprise bill” without paying any filing
fee, and the IDRE will make a determination of reasonableness de novo.
The Affordable Care Act imposes its own requirements respecting out of network
payments. The ACA requires that any patient responsible share for out of network
emergency services be the same as for in-network emergency services. (Although the
ACA does not prohibit balance billing insured patients for out of network emergency
services the new state law does.) In addition, the ACA establishes minimum standards
that insurers must meet when paying for out of network emergency services. All health
plans (including ERISA plans) must reimburse at the greatest of the negotiated in-

40
network provider rate in the contract with the provider, or a regulated “Usual,
Customary, and Reasonable (UCR)” rate 4, or the fee-for-service (i.e., traditional)
Medicare reimbursement rate. For non-emergency services, the ACA allows patients to
be balance billed for charges in excess of those paid by the health plan; under the new
state law, however, and for plans subject to New York State jurisdiction, if an insured
patient receives a non-emergency surprise bill, the patient must be held harmless for
out-of-network services. Also, if a plan does not have a provider with appropriate
training and experience, the patient may request an authorization or a referral to an outof-network provider. The patient may appeal a denial of any request for out-of-network
services to the New York State Department of Financial Services.
Turning to the law’s new disclosure requirements the following are the highlights.
Physicians must afford patients contact information for any provider scheduled to
perform anesthesiology, laboratory, pathology, radiology, or assistant surgeon services
in connection with care provided in the physician’s office or referred or coordinated by
the physician. For scheduled admissions or outpatient services, the physician must
provide the patient and the hospital with contact information for any physician whose
services will be arranged by the primary physician prior to the provision of the services.
The doctor also must make available to the patient the names of all health plans in
which he or she participates (i.e. is “in network”) and all hospitals with which he or she is
affiliated. Lastly, the physician must advise the patient that the “retail” fees charged for
professional services rendered “out of network” are available on request.
On their websites, health plans subject to New York jurisdiction must provide a
list of their network physicians’ affiliations with participating hospitals, which list must be
updated within fifteen days of any change. The website must spell out just how a plan
member can submit a claim directly to the plan. It also has to specify the method the
plan uses to determine how much it will pay for an out of network service if the plan
benefit design covers out of network care, and how it calculates the amount that it will
pay if the benefit design requires payment to be made as a function of some percentage
of what is “usual, customary and reasonable”. To assist plan members the website also
must have some examples of out-of-pocket costs for frequently billed out of network
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services, and even develop and offer an on-line “out of pocket cost estimator” for those
services.
When the services actually are scheduled, the plan then must advise the
member whether the scheduled provider is in-network and (assuming the member’s
plan offers out of network coverage) the approximate dollar amount the insurer will pay
for the out of network service.
Hospitals also are subject to extensive disclosure requirements. A hospital’s
website must list the hospital’s retail charges for the services it provides; a list of all
health plans with which it is “in network”; and a statement containing the following:
that professional services provided in the hospital by private attending physicians or
those with admitting privileges are not included in the hospital charges (otherwise
known as “facility fees”, to distinguish them from the clinicians’ “professional fees”); that
physicians who provide services in the hospital may or may not participate with the
same health plans as the hospital; that patients should check with the physician
arranging for the hospital services to determine the plans with which the physician
participates; and the name, address, and phone number of physician groups with which
the hospital contracts to provide services, so the patient can find out if the physicians in
the group(s) are in his or her health plan network.
Lastly, in non-emergency situations and at the time of registration (which usually
precedes actual admission) the hospital must remind the patient to check with the
physician arranging the hospital services to learn of any other physician whose services
were secured by the primary physician (such as anesthesiologists), so the patient can
inquire as to network status. The hospital also must tell the patient whether the nature
of the care and treatment expected to be rendered may require the services of hospitalemployed or contracted physicians who, in their turn, may be billing their professional
fees separate from and in addition to the hospital’s facility fees, so the patient may
inquire if those services will be covered in network.
Almost every active practitioner, especially those with family oriented practices,
invariably will have occasion to consult with a client about medical and hospital bills.
The advent of the Affordable Care Act and the likelihood that new health plan models
will impose ever greater patient-responsible financial obligations emphasize the
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importance of patient awareness, which is enhanced by provider compliance with the
provisions of the new law.
****
I am indebted to the Healthcare Association of New York State, Jeffrey S. Gold,
Esq, Senior Vice President and Special Counsel for Managed Care and Insurance, for
much of the material presented in this article.

ENDNOTES
1. Prospect Medical Group v. Northridge Emergency Medical Group; 45 Cal.4th 497 (2009).
2 Part H, Chapter 60 of the Laws of 2014 (Amendments to Insurance Law sections 3217-a; 3224-a;
4306-c; 4324; 4900; 4904; 4910; 4914; a new section 3241; and parallel provisions of the Public Health
Law.)
3. The law applies to “emergency” services and does not cite a specific setting for such services.
According to both state and federal law, an "emergency condition" means a medical or behavioral
condition, the onset of which is sudden, that manifests itself by symptoms of sufficient severity, including
severe pain, that a prudent layperson, possessing an average knowledge of medicine and health, could
reasonably expect the absence of immediate medical attention to result in placing the health of the
person afflicted with such condition in serious jeopardy, or in the case of a behavioral condition placing
the health of such person or others in serious jeopardy; serious impairment to such person's bodily
functions; serious dysfunction of any bodily organ or part of such person; or, serious disfigurement of
such person.
4. The law purports to define “usual, customary and reasonable” cost as the 80th percentile of all charges
for a particular specialty provided in the same geographic area in accordance with the newly created
FAIR Health database. FAIR Health was established in October 2009 as part of the settlement of the
Ingenix investigation by New York State into the health insurance industry’s practice of determining outof-network reimbursement based on data compiled and controlled by a major insurer. FAIR Health, in its
website, states that it was “formed to manage, improve and expand the claims database that supported
claims adjudication and to enhance its transparency, objectivity, reliability and accessibility.”
www.fairhealth.org
James Fouassier is the Co-Chair of the Association’s Health and Hospital Law Committee and
the Associate Administrator of Managed Care for Stony Brook University Hospital. His opinions
and comments are his own and may not reflect those of Stony Brook University Hospital, the
State University of New York or the State of New York. He may be reached at
james.fouassier@stonybrookmedicine.edu
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A NEW APPROACH TO CAPPING
NON-ECONOMIC MALPRACTICE DAMAGES
James G. Fouassier
We haven’t been hearing much lately about “tort reform” as a panacea for
soaring healthcare costs. Maybe it’s because decision-makers realize that
malpractice awards for non-economic loss do not constitute even two percent of
total health expenditures in the US. Maybe it’s because the issue is losing its
political “legs”. Just when things seem to be quieting down, however, comes what
appears to be a novel development which may portend a resurrection of the issue.
Years ago Missouri enacted RS 538.201, a statute that limited the amount
that could be awarded for non-economic loss in negligence actions to $350,000.
The statute had survived a significant constitutional challenge (Adams v.
Children’s Mercy Hospital, 832 S.W.2d 898 (Supreme Court of Missouri, en banc,
1992) and apparently was being routinely applied by Missouri courts.
In 2007, a suit for common law malpractice was instituted against a hospital and
several physicians arising out of a Caesarian delivery and allegations of
catastrophic brain injury. A jury returned a verdict of $1.45 million in noneconomic damages,, which the trial court reduced in accordance with 538.210.
The plaintiffs, on appeal, asserted that the cap violated the constitutionally
protected right to trial by jury, and argued that the precedent of the Adams case be
expressly overruled.
The Missouri Supreme Court did just that, finding that the statute was
unconstitutional because it impaired some of the rights “heretofore enjoyed” under
the common law at the time the state’s constitution was adopted in 1820. (Watts v.
Lester E. Cox Medical Centers, et al; 376 S.W.3d 633; 2012 Mo. LEXIS 155[July
31, 2012; mod. Court’s own motion, Sept 25, 2012]). At common law there were
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no caps on damage awards. Yes; courts could exercise some control over jury
verdicts, judicial remittitur being a prime example (notwithstanding inconsistent
precedent under the common law; some cases held remittitur to be an improper
destruction of the integrity of the jury verdict system). But its use should be case
specific, in the rare instances where passion ,prejudice or illegality warranted that a
verdict be set aside. The Court also found that the Constitution’s requirement that
jury verdicts be held “inviolate” meant that a party is entitled to the full benefit of
that right; i.e. all benefits that flow from the jury’s role as the trier of fact. This
includes the unfettered right to assess damages. “Section 538.210 imposes a cap
on the jury’s award of non-economic damages that operates wholly independent of
the facts of the case. As such, section 538.210 directly curtails the jury’s
determination of damages and, as a result, necessarily infringes on the right to trial
by jury when applied to a cause of action to which the right to jury trial attaches at
common law.”

I emphasize that last phrase because that is the lynch pin upon

which the “novel” development now taken by the Missouri legislature turns. More
on this in a minute.
Since the Adams case could not be reconciled with this holding the Court
expressly overruled it. Besides the obvious rationale that overturning precedent is
important when the precedent violates a constitutional right, the Court also held
that “the passage of time and the experience of enforcing purportedly incorrect
precedent may demonstrate a compelling case for changing course”. This invited
a retort in a footnote in the dissenting opinion that “just this year, this Court upheld
section 538.210 with regard to statutorily created causes of action” (emphasis in
opinion).
While this might be brushed off merely as causal observation by the
minority, I submit that when read together with the phrase I highlighted above
regarding common law causes of action a different legislative approach is
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suggested . . . . and apparently acted upon ! Just this past May 7th the governor of
Missouri signed into law a bill that implements new non-economic damages limits
in lawsuits involving medical negligence. What is different this time around is
that, rather than fixing a cap on jury awards arising out of existing common law
negligence actions, the law creates a statutory cause of action for “medical
negligence”. “By specifying in this year's legislation that medical malpractice
cases are a statutory and not a common law cause of action, lawmakers said they
believe the new caps will be backed by the courts.” (St Louis Post-Dispatch, May
8, 2015).
The introduction to the “new” section 538.210 reads as follows:
A statutory cause of action for damages against a health care provider
for personal injury or death arising out of the rendering of or failure to
render health care services is hereby created, replacing any such
common law cause of action. The elements of such cause of action are
that the health care provider failed to use that degree of skill and
learning ordinarily used under the same or similar circumstances by
members of the defendant's profession and that such failure directly
caused or contributed to cause the plaintiff's injury or death.
Black letter law applied everywhere is to the effect that a statute that is in
derogation of the common law must be strictly construed. We’ll see how the
application of this rule of construction either facilitates or retards the professed
purpose of this law, and presumably of others like it that may be adopted
elsewhere.
James Fouassier is the Co-Chair of the Association’s Health and Hospital Law Committee and
the Associate Administrator of Managed Care for Stony Brook University Hospital. His opinions
and comments are his own and may not reflect those of Stony Brook University Hospital, the
State University of New York or the State of New York. He may be reached at
james.fouassier@stonybrookmedicine.edu
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THE PATIENT KEEPS THE ORIGINAL MOLST FORM DURING TRAVEL TO DIFFERENT CARE SETTINGS. THE PHYSICIAN KEEPS A COPY.

LAST NAME/FIRST NAME/MIDDLE INITIAL OF PATIENT

ADDRESS

CITY/STATE/ZIP

Male

Female
eMOLST NUMBER (THIS IS NOT AN eMOLST FORM)

DATE OF BIRTH (MM/DD/YYYY)

Do-Not-Resuscitate (DNR) and Other Life-Sustaining Treatment (LST)
This is a medical order form that tells others the patient’s wishes for life-sustaining treatment. A health care professional must complete or change the MOLST
form, based on the patient’s current medical condition, values, wishes and MOLST Instructions. If the patient is unable to make medical decisions, the orders
should reflect patient wishes, as best understood by the health care agent or surrogate. A physician must sign the MOLST form. All health care professionals must
follow these medical orders as the patient moves from one location to another, unless a physician examines the patient, reviews the orders and changes them.
MOLST is generally for patients with serious health conditions. The patient or other decision-maker should work with the physician and consider asking
the physician to fill out a MOLST form if the patient:
• Wants to avoid or receive any or all life-sustaining treatment.
• Resides in a long-term care facility or requires long-term care services.
• Might die within the next year.
If the patient has a developmental disability and does not have ability to decide, the doctor must follow special procedures and attach the appropriate
legal requirements checklist.

SECTION A

Resuscitation Instructions When the Patient Has No Pulse and/or Is Not Breathing

Check one:
CPR Order: Attempt Cardio-Pulmonary Resuscitation
CPR involves artificial breathing and forceful pressure on the chest to try to restart the heart. It usually involves electric shock (defibrillation) and a
plastic tube down the throat into the windpipe to assist breathing (intubation). It means that all medical treatments will be done to prolong life when
the heart stops or breathing stops, including being placed on a breathing machine and being transferred to the hospital.
DNR Order: Do Not Attempt Resuscitation (Allow Natural Death)
This means do not begin CPR, as defined above, to make the heart or breathing start again if either stops.

SECTION B

Consent for Resuscitation Instructions (Section A)

The patient can make a decision about resuscitation if he or she has the ability to decide about resuscitation. If the patient does NOT have the ability to
decide about resuscitation and has a health care proxy, the health care agent makes this decision. If there is no health care proxy, another person will
decide, chosen from a list based on NYS law.
Check if verbal consent (Leave signature line blank)
SIGNATURE

DATE/TIME

PRINT NAME OF DECISION-MAKER

PRINT FIRST WITNESS NAME

Who made the decision?

SECTION C

PRINT SECOND WITNESS NAME

Patient

Health Care Agent

Public Health Law Surrogate

§1750-b Surrogate

Physician Signature for Sections A and B

PHYSICIAN SIGNATURE

PRINT PHYSICIAN NAME

PHYSICIAN LICENSE NUMBER

PHYSICIAN PHONE/PAGER NUMBER

SECTION D

Minor’s Parent/Guardian

DATE/TIME

Advance Directives

Check all advance directives known to have been completed:
Health Care Proxy
Living Will
Organ Donation
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Documentation of Oral Advance Directive

HIPAA permits disclosure of MOLST to other health care professionals & electronic registry as necessary for treatment.
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LAST NAME/FIRST NAME/MIDDLE INITIAL OF PATIENT

SECTION E

DATE OF BIRTH (MM/DD/YYYY)

Orders For Other Life-Sustaining Treatment and Future Hospitalization
When the Patient has a Pulse and the Patient is Breathing

Life-sustaining treatment may be ordered for a trial period to determine if there is benefit to the patient. If a life-sustaining treatment is started, but turns
out not to be helpful, the treatment can be stopped.

Treatment Guidelines No matter what else is chosen, the patient will be treated with dignity and respect, and health care providers will offer
comfort measures. Check one:
Comfort measures only Comfort measures are medical care and treatment provided with the primary goal of relieving pain and other symptoms and
reducing suffering. Reasonable measures will be made to offer food and fluids by mouth. Medication, turning in bed, wound care and other measures
will be used to relieve pain and suffering. Oxygen, suctioning and manual treatment of airway obstruction will be used as needed for comfort.
Limited medical interventions The patient will receive medication by mouth or through a vein, heart monitoring and all other necessary treatment,
based on MOLST orders.
No limitations on medical interventions The patient will receive all needed treatments.
Instructions for Intubation and Mechanical Ventilation Check one:
Do not intubate (DNI) Do not place a tube down the patient’s throat or connect to a breathing machine that pumps air into and out of lungs. Treatments
are available for symptoms of shortness of breath, such as oxygen and morphine. (This box should not be checked if full CPR is checked in Section A.)
A trial period Check one or both:
Intubation and mechanical ventilation
Noninvasive ventilation (e.g. BIPAP), if the health care professional agrees that it is appropriate
Intubation and long-term mechanical ventilation, if needed Place a tube down the patient’s throat and connect to a breathing machine as long as
it is medically needed.

Future Hospitalization/Transfer Check one:
Do not send to the hospital unless pain or severe symptoms cannot be otherwise controlled.
Send to the hospital, if necessary, based on MOLST orders.

Artificially Administered Fluids and Nutrition When a patient can no longer eat or drink, liquid food or fluids can be given by a tube inserted in the
stomach or fluids can be given by a small plastic tube (catheter) inserted directly into the vein. If a patient chooses not to have either a feeding tube or IV
fluids, food and fluids are offered as tolerated using careful hand feeding. Check one each for feeding tube and IV fluids:
No feeding tube
No IV fluids
A trial period of feeding tube
A trial period of IV fluids
Long-term feeding tube, if needed
Antibiotics Check one:
Do not use antibiotics. Use other comfort measures to relieve symptoms.
Determine use or limitation of antibiotics when infection occurs.
Use antibiotics to treat infections, if medically indicated.

Other Instructions about starting or stopping treatments discussed with the doctor or about other treatments not listed above (dialysis, transfusions, etc.).

Consent for Life-Sustaining Treatment Orders (Section E) (Same as Section B, which is the consent for Section A)
Check if verbal consent (Leave signature line blank)
SIGNATURE

DATE/TIME

PRINT NAME OF DECISION-MAKER

PRINT FIRST WITNESS NAME

Who made the decision?

PRINT SECOND WITNESS NAME

Patient
Health Care Agent
Public Health Law Surrogate

Based on clear and convincing evidence of patient’s wishes
Minor’s Parent/Guardian
§1750-b Surrogate

Physician Signature for Section E
PHYSICIAN SIGNATURE
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PRINT PHYSICIAN NAME

DATE/TIME

This MOLST form has been approved by the NYSDOH for use in all settings.
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LAST NAME/FIRST NAME/MIDDLE INITIAL OF PATIENT

SECTION F

DATE OF BIRTH (MM/DD/YYYY)

Review and Renewal of MOLST Orders on This MOLST Form

The physician must review the form from time to time as the law requires, and also:
• If the patient moves from one location to another to receive care; or
• If the patient has a major change in health status (for better or worse); or
• If the patient or other decision-maker changes his or her mind about treatment.
Date/Time

Reviewer’s Name
and Signature

Location of Review
(e.g., Hospital, NH, Physician’s Office)

Outcome of Review

No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
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LAST NAME/FIRST NAME/MIDDLE INITIAL OF PATIENT

SECTION F

DATE OF BIRTH (MM/DD/YYYY)

Review and Renewal of MOLST Orders on This MOLST Form

Date/Time

Reviewer’s Name
and Signature

Continued from Page 3

Location of Review
(e.g., Hospital, NH, Physician’s Office)

Outcome of Review

No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
No change
Form voided, new form completed
Form voided, no new form
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Managed Long Term Care,
Mainstream Medicaid and
Fully Integrated Advantage
Plan Appeals
Denise Snow, JD, RN

Nassau/Suffolk Law Services Committee, Inc

Grievances and Complaints
A grievance is an expression of dissatisfaction with the plan. For example, an aide came late, the
enrollee was treated rudely or was not called back, a request for services hasnt been processed or
responded to. A grievance is not about the scope, amount or type of service that was approved by
the plan. A grievance can be oral or in writing to the Plan
EXAMPLES:
chronic lateness or no-show of aide or nurse or care manager,
• can’t reach care coordinator or other personnel by phone,
• Transportation delayed in taking to or from MD, day care
httpjJwwwwnc car’ “afth/e”ty/184J

A Complaint may be made if the enrollee feels that that Plan appeared to violate a rule or policy or may have a
complaint about New York Medicaid Choice or the Conflict Free Evaluation and Enrollment Center
mltctac@health fly oiJ 866-712-7197
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Appeal of an Action
What is an “Action”?
•The denial or limited authorization of a requested service; or
•The reduction, suspension or termination of a previously authorized
service; or
•The failure to provide services in a timely manner; or
The failure to act to resolve service authorization requests,
complaints, grievances. And appeals with reasonable promptness.

42 CFR 438.400;18 NYCRR 360-10.3(a)

Written Notice- Must be Adequate
• All actions require written notice
• Adequate notices must be mailed at LEAST 10 DAYS BEFORE the effective
date of the action to be taken
Deficient notices will toll the SQL; inadequate or insufficiently timed notices
can be procedural grounds to win on appeal

42 CFR 438.404(c)(1); 18 NYCRR §358-2.2, 358-3.3(a) (1), 358-3.3(d)(1)
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Adequate Notices Must:
• Describe action taken and its effective date
• Provide specific reasons for the action and the corresponding regulations
• Describe the right to request an appeal, the procedure for requesting such
appeal, and the circumstances for expedited resolution
• Explain the right to request a Fair Hearing, the procedure, and the SQL
Explain the right to Aid Continuing
• Explain the right to review your case record to obtain supporting evideice
(at no cost), and to present oral and written evidence at the hear ing
• Explain the right of representation
18 NYCRR §358-2.2; 18 NYCRR 360-10.8

Appeal Processes in MMC and MLTC

E

)T required, can request FH immediately

Must exhaust Internal Appeal

Aid to continue is only requested once

Aid to Continue may need to be re-requested

Evidence packets are sent automatically

Affirmatively request an evidence packet for FH

SOL starts running with timely, adequate Notice of
Action

TWO deadlines: requesting Internal Appeal and
requesting FH
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MLTC Appeals
• Pursue Internal Appeal within 45 days of the Notice before requesting a FH
• Request Aid to continue within 10 days or before effective date
Keep in mind that advocate can go to this appea’, however, most do not.

*

42 CFR § 438.402, 438.406, MLTC Model Contract, Appendix K (1)(B); :18
NYCRR §360-10.8 (g)

Advocacy Tips for Appeals for reduction
or denial of services for new enrollees of
MLTC
There has been NO CHANGE in the amount or type of services available under MLTC versus under
PCA/CHHA.
If an individual was medically appropriate for 24-hour care (even split-shift) under the PCA
regulations, then that person should also receive 24-hour care under MLTC.
• Note definition of live-in and 24-hour split-shift. See çj(jMA 026 (App. 29-30)
s/gL1.2

• All managed care plans must make services available to the same extent they are available to
recipients of fee-for- service Medicaid. 42 U.S.C. § 1396b(m)(1)(A)(i); 42 C.F.R. § 438.210(a)(2)
and (a) (4)(i). The Model contract also states: “Managed care organizations may
not define covered services more restrictively than the
Medicaid Program.”
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MLTC’s Response to Appeals
• Plans have 30 business days to respond to Standard Appeals
• Plans have 2 business days to respond to request for Expedited
Appeals*
*Request Expedited Appeals if a delay would seriously jeopardize the
enrollee’s life or health or ability to attain, maintain, or regain
maximum function
MLTC Model Contract, Appendix K (1)(B)

MLTC Appeals- If the Internal Appeal
Does NOT resolve the issue:
• Request a FH within 60 days of Final Adverse Determination(FAD)
• Request FH within 10 days of FAD and ask for Aid to Continue again
• If there is NO response to Internal Appeal within 30 days, you may
request a FH within 60 days of Plans Failure to Act (will requires
proof of attempt to exhaust Internal Appeal)

18 NYCRR §36O-1O.8 (d) 18 NYCRR §36O-1O.3 (a); MLTC Model Contract, Appendix K (1)(B)
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Fair Hearings
• May affirmatively request to see any documents that will be presented at
FH in order to prepare in advance

May present additional documents or evidence to present in favor of your
case
• If FH decision is not favorable, can file an Article 78 through an Order to
Show Cause and ask for injunctive relief for services to continue ( with
notice to the P

18 NYCRR §36O-1O.8 (f)(3)

Appeal of MMC
• Exhaustion of internal appeal NOT required AND
• Internal appeal will not grant Aid to Continue or Extend the SQL
• BUT IF the internal appeal is fully favorable, withdraw the FH request
as FH decision is controlling after ensuring that written decision
covers the full scope of the FH request
• BUT IF the internal appeal decision only partially resolves issue, ie, 8
hours per day rather than the request for 12 hours per day, move
forward with FH
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MMC Appeals
• If the enroHee did not request a FH while pursuing an Internal Appeal
and the Plan’s decision is partially favorable (does not simply uphold
the Notice of Intent as a Final Adverse Determination), this is
considered a NEW action and member can request FH on this action
BUT this will NOT trigger Aid to Continue

External Appeals
• External Appeals are directed to the NYS Department of Financial
Services
• Can file an external appeal if Plan determined that the services were
not medically necessary or experimental or investigational, or was an
out of network service
• External appeals must be filed within 4 months of a FAD of an
Internal Appeal (or if an MMC internal appeal waived by member
and Plan)
• If pursuing both External Appeal and FH- FH decision is final authority
—

•ernaIA

eat
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Contacts for Appeals and Fair Hearings
• List of Plans can be found at:
-

-

—

To request a Fair Hearing:

sp

Appeals for Fully Integrated Dual
Advantage (FIDA) Integrated Appeals
• People who have both Medicare and Medicaid are dual eligible
• Medicare always pay first
• Medicaid is payer of last resort
• Dual eligible must have Medicare prescription drug coverage-Part D*
*Most drug appeals are handled via separate process

58

Integrated Appeals Timeline
-

Integrated Coverage Oeterrninatiois Notic
10-days to request appeal verbally or in writing if Aid to Continue is needed, 60 days to appeal if Aid to Continue is not
needed
Expedited Request
Standard Request
-

-

Answer in 30 days

Aid Continuing applies through MAC level, does not

Answer in 72 hours

Part D appeals

Four Levels of Appeal
Initial appeal to FIDA plan

Appeal to FIDA Administrative Hearing Unit at the Ni’S Office of Temporary and Disability Assistance (OTDA)
•Specially trained ALJs
Denials and partial denials must be automatically forwarded to OTDA by plan in 2 business days
•Plan must tell member denial was forwarded, FIDA Hearing Unit will send member date of hearing

Appeal to Federal Medicare Appeals Council (MAC)
Denials or partial denials issued by OTDA may be taken to the MAC
•Member has 60 days after OTDA issues a denial to ask that appeal be forwarded to the MAC
The MAC has 90 days to issue a written decision
Appeal to Federal District Court
•Deniols and partial denials issued by the MAC may be taken to Federal District Court
•No timeframe for members to advance unfavorable MAC decisions to Federal Court
•No decision timefrome
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FIDA Grievances
• Dissatisfaction with quality of service

• Must be filed within 60 calendar days of the incident
or dissatisfaction
• Two types:
internal- file through FIDA plan
External file through 800 1v1EDICARF

Other Useful Contacts and Information
•

New York Medicaid Choice (Enrollment Broker>
To request a Conflict-Free Assessment (after Medicaid approval) 1-855-222-8350
1-888-401-6582
• For information about MLTC
1-855-600-3432
• FIDA for information or to OPT OUT
1-917-228-5607, -5610, -5627
• Maximus Project Directors
• Website
I
•
Scroll down to Long Term Care plans
Official guide to MLTC
p
—

-

-

‘,

-.

•

1-866-712-7197
NYS Dept. of Health MLTC/FIDA Complaint Hotline
(write “Complaint” in subject line)
NYS DOH Mainstream managed care complaint hotline 1-800-206-8125

•

Consumer FIDA Ornbudsprogram

•

—

ICAN

—

1-844-614-8800 http://icannys.org

Related online articles on
All About MLTC
Tools for Choosing a Medicaid Managed long Term Care Plan
Appeals & Grievances
with advocacy contacts
• MLTC News updates:

•
•
•

-

‘

-

Itatenyus

60

61

62

63

64

65

66

67

68

69

70

71

72

73

74

75

76

77

78

79

80

81

82

