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TOPICS
I.

THE STEBBINS CASE (this was a decision of Judge Scarcella as to the
determination of Section 109(e) eligibility in a chapter 13 addressing contingent,
unliquidated, and guarantees of obligations relating to this issue.)
—

II, THE ROBERTS CASE (this decision of Judge Grossman addressed whether
inherited property in a chapter 13 beyond 180 days is property of the estate and
also a discussion of this entire issue with post petition assets acquired by the Debtor
and whether they are property of the estate.).
—

11(a) The HAEMMERLE CASE recent decision of Judge Trust finding Bank in civil
contempt for willfully and repeatedly violating the discharge injunction in a Chapter 7.

III, THE CERTIFICATION BY A DEBTOR RESIDING IN RESIDENTIAL
PROPERTY AND POSTING RENT. (Richard L Stern)
a) What has to be done?
b) What should be done?
c) Does anybody understand the mechanics of this statute?
IV, THE NESTOR PAYNE CASE (this has to do with the Trustee’s ability to sell a
Debtor’s residence). (Salvatore LaMonica)
—

a) Can the homestead exemption be by-passed?
b) A review of other related cases concerning a Trustee’s ability to sell the
Debtor’s residence for a private sale subject to existing liens on the property
and doing creative sales.
V.

ETHICS COMPONENT (Judge Grossman, Judge Trust, Judge Scarcella)
(This is intended to be a discussion among the Judges as to ethical issues they have
confronted in the Bankruptcy Court from actual experiences as to conduct of
attorneys, creditors and debtors).

VI. THE NEW “CONFUSING” MEANS TEST FORM AND OTHER AREAS OF
CONCERNS OF THE U.S. TRUSTEE (Christine Black, Assistant U.S. Trustee)
—

VIE

UPDATE ON CURRENT CHAPTER 13 ISSUES (Michael J. Macco)
Interesting Issues in Chapter 13

VIII.

TRUSTEE 363 BANKRUPTCY SALES (Kenneth Silverman)
(Terms and conditions of sales, obtaining court order to liquidate property of the
estate).

IX.

EQUITABLE DISTRIBUTION IN CHAPTER 13
(Can it be discharged? What are the factors one has to look at?)
A look at recent cases in the district.
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X

XL

REVIEW OF COUNSEL FEES (Holly R. Holecek)
(Should they be disgorged or are the reasonable?)
ZAMBRANO CASE 134315Sast

THE HOMESTEAD EXEMPTION (Salvatore LaMonica)
(Should the Debtor be allowed his exemption?)
THE BORDONARO CASE
—
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THE HONORABLE ALAN S. TRUST
United States Bankruptcy Judge for the Eastern District of New York

The Honorable Alan S. Trust ascended to the bench on April 2, 2008, and sits in the
Eastern District of New York. He is an adjunct professor of law at the St. John’s University
School of Law, Judge Trust recently served as Chair of the Bankruptcy Law Section of the
Federal Bar Association and is a member of the Board of Directors of that Section. He is also a
member of the Board of Directors f the Eastern District of New York Chapter of the Federal Bar
Association, and is the CLE co-chair for that Chapter. He is a member of the Editorial Board of
the American Bankruptcy Institute Journal, and is a contributing editor to the Journal. He is also
a member of the American Bankruptcy Institute and the National Conference of Bankruptcy
Judges.
Judge Trust has been a frequent speaker and author for numerous CLE events and
seminars. He is a trained mediator, and was instrumental in the creation of a Pro Bono
Mediation Program adopted by the Bankruptcy Court for Eastern District of New York. Judge
Trust has also served on many local, state and national bar organizations.
Judge Trust attended Syracuse University, graduating summa cum laude in 1981, and as a
member of Phi Beta Kappa. He attended New York University School of Law, where he served
on the Law Review from 1982-83. Judge Trust graduated with a JD degree cum laude in 1984.
After graduation, he relocated to Dallas, Texas to begin his law practice. Judge Trust opened his
own law firm (Tnist.Law,Finn, P.C.) in December 1995, and managed that firm until appointed
to the bench,
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Robert E. Grossman

A graduate of Rider University, Robert E. Grossman earned his J.D. in 1973 from
Brooklyn Law School. He began his legal career at the Securities and Exchange
Commission in the Division of Enforcement in a group associated with the Division of
Corporate Finance, Afier leaving the SEC, Judge Grossman founded and served as
general counsel toa large financial services company that focused on acquiring and
operating distressed assets.
Most recently, Judge Grossman practiced in the area of corporate law, business
reorganization and litigation at Duane Morris. A significant part of his practice focused
on providing advice to troubled or newly restructured companies, and investors, ia’Ith
respect to the financing needs of such companies. Judge Grossman has extensive
experience in complex bankruptcy and creditor rights litigation for both individuals and
institutions and has represented parties in the restructuring and transfer of assets in the
bankruptcy court. Experienced in the intricacies of bankruptcy and restructuring matters
across a wide range of industries, including real estate and healthcare, he represented
borrowers, secured creditors, landlords and owners across the United States. Prior to
joining Duane Morris, Judge Grossman was the chair of the restructuring practice group
at Arent Fox, directing almost 20 professionals in matters across the United States and in
Europe.
Judge Grossman is an adjunct professor at Touro Law School, He is also a past Chair of
the International Secured Transactions and Insolvency Committee of the American Bar
Association, Section of International Law and is a frequent speaker both in the United
States and Europe. In addition, Judge Grossman was the past president of the Brooklyn
Law School Alumni Association.
Courtroom Deputy: Madrie Tagle
Law Clerks: Lynn Ryan, Catherine Cozzette, Alana Heumann, Barry Bazian and Paige
Martineau
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THE HONORABLE LOUIS A. SCARCELLA
UNITED STATES BANKRUPTCY JUDGE for the EASTERN DISTRICT OF NEW YORK

Louis A. Scarcella was sworn in as a United States Bankruptcy Judge for the
Eastern District of New York on May 16, 2014. At the time of his appointment, he was a
shareholder in the law firm of Farrell Fritz, P.C. where he was the Bankruptcy Practice
Group Leader.
During his tenure at Farrell Fritz, P.C. he had a diverse restructuring and
litigation practice representing debtor entities, secured creditors, creditors’ committees,
equity interests, and parties seeking to purchase the assets of, or invest in, financially
troubled companies. Before joining Farrell Fritz, P.C., Judge ScarceHa was a partner in the
law firm of Phillips Nizer LLP where he served as chair of the bankruptcy and creditors’
rights practice group.
Judge Scarcella has practiced bankruptcy law exclusively during his career in
private practice and has written and lectured on both business and consumer bankruptcy
topics. He is a contributing author to Collier Bankruptcy Practice Guide and has served as
an Adjunct Professor of bankruptcy law at both Hofstra Law School and Touro Law
School. He is a member of the Federal Bar Council, the American Bankruptcy Institute
and the Turnaround Management Association.
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CHRISTINE IL BLACK

Currently, the Assistant United States Trustee for the Eastern District of New
York, Central Islip Division, Ms. Black was previously employed in the bankruptcy unit at
Robinson Brog Leinwand Greene Genovese & Gluck, P.C., first as an associate in 1990 and from
1997 until 2008, as a partner. At Robinson Brog, Ms. Black represented debtors. creditors,
creditors= committee, and chapter 7 and chapter 11 trustees in numerous bankruptcy and
adversary proceedings, including discharge and dischargeability actions, claims allowance and
preference litigation, Before joining Robinson Brog in 1990, Ms. Black was a trial attorney with
the Omce of the United States Trustee for the Eastern District of New York and had previously
worked for a bankruptcy firm and chapter 7 trustee handling chapter 7. chapter 11 and chapter 13
matters in the Bankruptcy courts for the Southern and Eastern Districts of New York. Ms. Black
is the author of AChapter 7 Trustcc=s Ex Parte Request to Use U.S. Marshall to Search Dehtor=s
Home for Undisclosed Assets Complies with the Fourth Amendment,@pub.lished in ABI
Commercial Fraud Task Force Committee newsletter.
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HOLLY R HOLECEK
90 Croyden Court
Albertson, New York 11507
p. 516729J 157
liiiyrh79gmaiLcom
SUMMARY
Creative, proactive and resourceful bankruptcy and litigation attorney with extensive experience
representing small businesses, individuals and Chapter 7 and Chapter 11 bankruptcy trustees.
Particular focus on asset sales, avoidance actions and general litigation in New York,
EXPERIENCE
LaMONICA HERBST & MANISCALCO LLP
Bankruptcy & Litigation Partner, Wantagh, New York (September 2007 Present)
Represent chapter 7 panel trustees and Chapter 11 trustees in the .Eastern and Southern Districts of
New York in all aspects of bankruptcy cases; represent individuals and small businesses in chapter 7
and chapter 11 bankruptcy cases; commence and prosecute adversary proceedings in bankruptcy
court; represent clients in civil litigation practice, including foreclosure defense and defending claims
fdr consumer defaults and personal liability; manage and oversee all aspects of cases; conduct and
defend depositions; prepare, oppose and argue motions to dismiss and for summary judgment in
bankruptcy courts; prepare, oppose and defend bankruptcy appeals; instrumental in obtaining
numerous favorable decisions and orders on behalf of clients and liquidating millions of dollars of
assets,
—

HONORS & AFFILIATIONS
Chair of the Bankruptcy Law Committee of the Nassau County Bar Association (2014-2016
term)
Vice-Chair of the Bankruptcy Law Committee of the Nassau County Bar Association (2012-2014
term)
Member, American Bar Association
Member, International Women’s Insolvency & Restructuring Confederation
Member, New York State Bar Association
Member, Nassau County Bar Association
Recipient of St. Thomas More full academic scholarship at St. John’s University School of Law
ADMISSIONS
Courts of the Commonwealth of Massachusetts (2007)
Courts of the State of New York (2008)
United States District Court for the Eastern and Southern Districts of New York (2008)
EDUCATION
ST. JOHN’S UNIVERSITY SCHOOL OF LAW
Jamaica, New York (2007)
Moot Court Honor Society executive board member and national team member
Fourth Best Advocate (out of 60) at the National Moot Court Competition in Child Welfare and
Adoption Law (2006)
Best Advocate Rev. J. Tinnelly Moot Court Competition (2005)
Dean’s List, Fall Semester (2004)
WELLESLEY COLLEGE
B.A,, Anthropology, magna cam laude, Wellesley, Massachusetts (2002)

9

LAMONICA HERBST & MANISCALCO, LLP
Salvatore LaMonica
Gary F. Herbst
Joseph S. Maniscalco
David A. Blanskv
Adam P. Wofse
f Mao admicted in
C’

AYrORNEYS AT LAW
3305 jerusalem Avenue
Wantagh, New York 11793
Phone (516) 826-6500
Facsimile (516) 826-0222
WWW.LHMLAWFIRM.C

Also admitted inNJ

Donna NI. Fiordili, Esq., Of Counsel
Joyce M. Glass, Esq., Of Counsel

Also atted

Also admitted
Also admitted in CA

Holly Rai
Jacqulyn S. Loftin
Jordan C. Pilevsky
Melanie A. FitzGerald
Rachel P. Corcoran
Catherine M. Seward

MO VING FOR WARD, STA)7NGAHFAD
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SALVATORE LAMONICA
Salvatore LaMonica is a partner and co-founder of LaMonica Herbst & Maniscalco, LLP
(the “Firm”), After graduation from law school, he was employed at the Manhattan District
Counsel of the Internal Revenue Service, From 1989 to 1991, he served as a law clerk to the
Honorable Dorothy Eisenberg, United States Bankruptcy Judge for the Eastern District of New
York, From there, he became a partner at Jaspan Schlesinger Silverman & Hoffman (“JSS&H”),
located in Garden City, as a member of their bankruptcy and workout department. In 1998, he
left JSS&H and started the Firm. He is a frequent lecturer on bankruptcy and bankruptcy-related
issues.
On March 4, 2009, Salvatore LaMonica was appointed to the panel of Chapter 7 trustees
of the U.S. Bankruptcy Court for the Southern District of New York.
Education
J.D., Hofstra University School of Law, 1988
B.S., Manhattan College, 1985
Xaverian High School, Brooklyn, New York, 1981
Bar Admissions
Courts of the State of New York
United States District Court for the Eastern and Southern Districts of New York
Honors and Affiliations
Managing Editor, Hofstra Law Review (1987-1988)
Frequent lecturer for the National Bankruptcy Institute, the Nassau County Bar Association, the
Suffolk County Bar Association and the New York State Bar Association on bankruptcy related
matters.
Publications
An Analysis of the Condominium and Cooperative Abuse Relief Act of 1980, Hofstra Law
Review, Volume 15:3 (1988) (author).
Professional Associations
Nassau County Bar Association
Turnaround Management Associatin, Long Island Chapter
New York State Bar Association
Columbian Lawyers of Nassau County
American Bankruptcy Institute
National Association of Bankruptcy Trustees
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Michael J. Macco is a partner in the law firm of Macco & Stern, LLP where he
practices exclusively in the area of bankruptcy and insolvency law, Mr. Maccos firm
represents financial institutions, banks, car finance companies. various creditors as vell
as mdix idual and corporate debtors and Trustees .Mr. Macco graduated ‘a ith a B ‘\
degree from St. John’s Unnersity and a LD. Degree from Brooklyn Law School. Mr.
Macco is the Standing Chapter 13 Trustee for the Eastern District of Ne’a York for oer
30 years as ell as the Chapter 12 Trustee for the Eastern District of New York. Mr.
Macco is former Chairman of the Bankruptcy Committee for the Suffolk County Bar
Association and presently serves on the Bankruptcy and Grievance Committees and has
lectured on bankruptcy and creditor issues before various professional organizations,
including the New York County Lawyers Association, the Suffolk County Bar
Association. the Nassau County Bar Association, The Practicing Law Institute, The
National Business Institute and The National Association of Chapter 13 Trustees. Mr.
Macco is presently a volunteer for the Assistance for Lawyers Program and the Lawyer
Assistance Foundation for the Suffolk County Bar Association.
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Kenneth P. Silverman
Education
New York Law School
J.D. 1980

Bar Admissions
New York
Court Admissions

Syracuse University
B.A. 1974

United States District Court for
the Southern District of New
York

Practices
Bankruptcy and Creditors
Rights Group Chair

United States District Court for
the Eastern District of New York

Corporate Restructuring
Group
Phone:516.479.6310
Fax: 516.479.6310

United States Court of Appeas
for the Second Circuit
Supreme Court of the Unrted
States

KSllvermarkSIlvermanAcampora.corn

Kenneth P. Silverman is the chairman of the Bankruptcy and Creditors’ Rights Group. Mr.
Silverman practices primarily in the areas of creditors’ rights, corporate restructuring and
insolvency, bankruptcy and bankruptcy liquidations, and other insolvency related matters.
Since 1989, he has served as a member of the panel of United States Bankruptcy Trustees
for both the Eastern and Southern Districts of New York and has previously served as a
member of the Pro Bono Panel of Bankruptcy attorneys for both the Eastern and Southern
Districts of New York. He serves as a member of the Register of Mediators for the United
States Bankruptcy Court for the Southern District of New York and the District of Delaware.
As a member of the trustee panels, he is frequently appointed to operate, reorganize and/or
liquidate major national, regional, and metropolitan business concerns under both Chapter
11 and Chapter 7 of the United States Bankruptcy Code. Mr. Silverman is a published author
and a recognized lecturer on bankruptcy and bankruptcy/matrimonial related issues. He is a
former Adjunct Professor of Law at the St. John’s University School of Law in its Bankruptcy
LL.M. Program. He has been awarded an AV Rating for his professionalism and the quality
of his legal work from Martindale Hubbell, the premier directory of legal professionals.

Noteworthy Mediations
Adelphia Communications Corp.
Finley Kumble
Caldors, Inc.
KB Toys Inc., eta!.
New Century TRS Holdings, Inc.
SemCrude L.P., ef a!.
Bernard L. Madoff

Memberships
American Bar Association
American Bankruptcy Institute
National Association of Bankruptcy Trustees
New York State Bar Association
Nassau County Bar Association

8SS1283254.2!Ol liii

12

RICHARD L STERN
MACCO & STERN, LLP,
135 PINELAWN ROAD
SUITE 120S
MELVILLE, NY 11747
63 1-.549-7900
631549-7845
rstern(maccosternIaw.com

Richard L. Stern was admitted to practice in March 1978. Rick is a graduate of
The Ohio State University and spent his junior year studying in England at the University
of Surrey. Mr. Stern received his law degree from Hofstra Law School in 1977. He has
been practicing bankruptcy law exclusively more than 25 years. He is also very active with
the Suffolk County Pro Bono Bankruptcy Project and volunteers his time on a regular basis
handling pro bono cases in the Bankruptcy Court and assisting people with financial
problems.
He is the recipient of the New York State Bar Association Pro Bono Service
Awards for 1992 and 1996. In addition he has been recognized by his colleagues at the
Suffolk County Bar Association in 1991 and 2002 with a Special Recognition Award from
the Pro Bono Foundation for his work in the Pro Bono Project Bankruptcy Clinic and
received the Bar Association’s Director’s Award in 2005. Rick received a Partners in
Justice Award from Nassau/Suffolk Law Services for his work on behalf of the indigent
and needy in 2003.
Rick is a panel Chapter 7 Bankruptcy Trustee, as appointed through the United
States Department of Justice. He has served as Dean of the Suffolk Academy of Law and
currently serves as a Member of the Board of Directors of the Suffolk County Bar
Association. He is honored to have the opportunity to again serve the membership of the
Bar as a Director of this outstanding organization.
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THE CERTIFICATION PROCESS AND POSTING RENT
TO AVOID BEING DISPOSSESSED
prepared by Richard L Stern, Macco & Stern, LLP
Section 3 62(b)(2) states that there is no stay for the continuation of any
eviction by a lessor against the debtor involving residential property where the
debtor is a tenant under a lease whereby the lessor before the filing, obtained a
judgment of possession.
However, that provision is subject to §362(L) to determine whether there is in
fact no stay and the landlord can continue dispossess proceedings.
Remember the §362(L) will only apply if the judgment is based on a monetary
default only. A thirty day stay as to the lessor will go into effect if the debtor files
with the petition and serves the landlord under penalties of perjury with the
following:
a) Circumstances under which the debtor would be able to cure the entire
monetary default that resulted in the judgment of possession.
b) Debtor deposits with the court clerk any rent that would be due in the thirty
day period after the filing.
c) Within thirty days of the filing, the debtor deposits the full cure amount that
resulted in the monetary judgment of possession and files with the court a
certification that the debtor has cured the FULL monetary default and if so,
§362(b)(22) does not apply unless the court orders otherwise,
1

14

•

d) ‘Under §362(LX3Xa), ifthe lessor files an objection to the certification and
serves the objection on the debtor, the court must hold a hearing within ten

(10) days of filing and serve notice of the objection to render a
determination whether the certification by the debtor is valid.
e) Ifthe court upholds the objection ofthe landlord, then §362(bX22) applies
and there is immediate relief from the stay.
Section 362(LX4) if the debtor states on the petition the information as to the
—

judgment ofpossession but does not ifie the certification and comply with §362(1)
and (2), then there is no stay.
Section 363(1XS) the clerk of the court arranges for a “prompt transmittal” of
—

therenttothelandlord. Thea dlordhastherighttorejecttherent Attachedtothis
outline are certain exhibits evidencing what needs to be done by the debtor and by
the landlord as to the certification process.
Questions
1. What happens 30 days after the filing if the Debtor does not deposit the
cure amount?
2. Ifthe Landlord accepts the deposit does it constitute a waiver ofthe
landlord’s rights?
3. Can the debtor file an amended certification if he or she fails to file the
certification upon the filing of the bankruptcy?
2
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4. Can the Clerk of the Court reject the deposit?
5. Can the tenant deposit $1.00 and get around §362(b)(22) and have the
benefit of the stay under the conditions of §362(1).

6. What does the Sheriff do in this situation?

A LOOK AT TWO CASES
IN RE: HARRIS 424BR44 decided by Judge Stong

—

February 19, 2010

In this case the debtor commenced an adversary proceeding asserting that she
was improperly evicted in violation of the stay. The landlord had a judgment of
.

possession and the debtor failed to certify under §362(L) and she was evicted from
the premises the day after the bankruptcy filing.
She then amended the bankruptcy petition to include the certification and paid
the rent to the Clerk of the Court for the following thirty day period.
The landlord rejected the rent payment. There were other ancillary issues in
this case but Judge Stong set forth the analysis of §362(b)(22) and §362(1).
• .if an eligible debtor makes the certifications required by §362(1)
upon the filing of the petition, and deposits the rent that will become
due, then a landlord cannot foreclose upon the property for thirty days
after the petition is filed. But if the debtor does not make the
certifications with her petition, then absent some relief from the court
the filing of the debtor’s petition will not operate as a stay of the
continuation of the landlord’s eviction proceeding.”
“Subsection (b)(22) shall apply immediately upon the failure to file such
certification.”

3
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“In enacting §362(b)(22) and §362(1)(4) Congress provided a
mechanism under which from the onset of the case and unless the
Debtor makes very specific certifications at the time he files his
petition, landlords can know with certainty whether or not the stay
applies to the continued enforcement of prepetition judgments for
possession of the debtor’s residence”

In this case, when the Debtor initially filed she did not make the additional
certifications required, nor did she deposit the rent that would become due during the

thirty day period after the filing and as a result, the Judge determined that there was
no triggering of the automatic stay and the dispossess was legal.

IN RE SOTO 500 BR679 2013 SDN.Y. (BIlL)
In this case the landlord obtained the judgment of possession on a lease that
expired two years earlier, The Debtor filed a certification stating that the judgment
gave the debtor six months to vacate the premises. However, the judgment did not
ARISE FROM A MONETARY DEFAULT. Therefore the debtor’s certification
failed and the court would not impose a stay under §362(1).

4
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________
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_________
_______
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Voluntary Petition

Name of Debtor(s).

—

([his poge must be completed 0,7(1/ned hi even’ case)

All Prior Bankruptcy Cases Filed Vithin Last 8 Years (If more than two, attach additional hee’)
Location
Where

JCase Number:

Date Filed:

I

Filed:

Location
Where Filed:

TCase Number:

Date Filed.

Pending Bankruptcy Case Filed by any Spouse, Partner, or Affiliate of this Debtor (If more than one. attach additional sheet)
Name of Debtot:
Case Number.
Date tiled:
District:

Relationship:
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Exhibit C
DoeS the debtor oar or have possession ofanv property that poses or is alleged t’ pose a uhieau of mminent and udentUiahte harm to puht t,daItt
LI es, and Exhibit C is attached and made a part of this petition.

LI

Or

No.

Exhibit D
(To be completed by every individual debtor, Ifa joint petition is filed, each spouse must complete and attach a separate Lxhibtt D.)
LI Exhibit D completed and signed by the debtor is attached and made a part of this petition.
If this is a joint petition:
LI Exhibit D also completed and signed by the joint debtor is attached and made a part of this petition.
Information Regarding the Debtor Venue
(Check any applicable box)
Debtor has been domiciled or has had a residence, principal place of bustncss, or principal assets in this District for 181)
days immediately preceding the date of this petition or for a longer part of such iSO days than in any other District.
-

LI
LI

LI

There is a bankruptcy case conceming debtors affiliate, general partner. or partnership pending in this District.
Debtor is a debtor in a foreign proceeding and has its principal place of business or principal assets in the I nited States in
this District, or has no principal place of business or assets in the United States but is a defendant in an actiott or
proceeding [in a federal or state court] in this District, or the interests of the parties will he served in regard to the relief
sought in this District.
Certification by a Debtor Who Resides as a Tenant of Residential Property
(Check all applicable boxes)

LI

Landlord has a judgment against the debtor for possession of debtors residence. fif box checked. coniplete tile f’lloo ins

I

(Name of landlord that obtained judgment)

bAddress of landlord)
LI

LI
0

Debtor claims that tinder applicable nonhankruptev law, there are circumstances under which ttte debtor scoud he permutted to cure
the entire monetarx’ default that ga e risc to the Judgment for possession, after the judgment for possession a ‘as entered, and
Debtor has included with this petition the deposit a ith the coon of any rent that aould become due during the 30—doe period
after the filing of the petition.
Debtor certifies that he/she has served the Landlord with this certification (II U S.C.

362(I)).
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United States Bankruptcy Court
Eastern District of New York
290 Federal Plaza, P.O. Box #90 13
Central Islip, NY 1 1722—9013
CASE NO

IN RE:

reg

—

CHAPTER: 7

SSN/TAX ID:
xxx—xx--—
DEBTOR(s)

NOTICE OF COMPLIANCE and
INTENT TO CURE PRE-PETITION JUDGMENT FOR POSSESSION
PURSUANT TO BANKRUPTCY CODE

§ 362(b)(22) and 362(1)

(hereinafter referred to as the debtor). of
filed for bankruptcy relief under Chapter 7 of the Bankruptcy Code on July

NOTICE IS REREBY GIVEN ThAT the debtor,

8,2011.
At the time of filing, the debtor’s voluntary petition included a Certification (tile “First Certification”) entitled
“Statement by a Debtor who Resides as a Tenant of Residential Property” listin
(hereinafter referred to as the lessor) as the lessor/landlord of the premises in which the
L. I
debtor resides under a lease or rental agreement. The debtor certified that such lessor obtained a judgment for
possession with respect to the premises.
The debtor has complied with Section 362(l)(l) of the Bankruptcy Code and Administrative Order No. 502, in that
the debtor has submitted to the Clerk of the Court (“Clerk”), along with the First Certification, a certified or cashier’s
check or money order, made payable to the lessor, in the amount of$ 20.00 which the debtor certifies is the
amount of rent that is to become due during the 30day period following the filing of the debtor’s voluntary petition
(the “Rent Check”).
Under these circumstances, the debtor may not be evicted for a period of up to thirty (30) days from the date that the
debtor filed for bankruptcy, unless the lessor files an objection to the debtor’s First Certification and the Court
detemiines that the First Certification is not true, If the lessor files an objection to the First Certification, the Court
will hold a hearing and will notify the debtor and the lessor of the hearing by mail. The debtor and the lessor must
attend the hearing if one is scheduled.
In order for the debtor to obtain a further stay of eviction beyond the thirty—day period mentioned above, the
debtor—within the first thirty days after the filing of the petition—must do the following: (1) pai’ directly to the lessor
all money due under the judgment for possession, and (2) after making frill payment, file with the Clerk, and serve
on tile lessor, a Second Certification (the “Second Certification”) in which the debtor certifies that tile entire
monetary default that gave rise to tile judgment for possession was cured under applicable non—bankruptcy law.
The lessor may object to the Second Certification and upon such objection, the Court will hold a hearing to
determine if the Second Certification is not true. Tile Court will notify the debtor and the lessor of the hearing by
mail. The debtor and the lessor must attend the hearing if one is scheduled.
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The lessor should complete the attached form and return it to the Clerk within 14 days of the date of this
notice informing the Clerk whether the lessor consents or declines to receive the Rent Check. If the lessor
consents to receive the Rent Check, the lessor should also give the Clerk an appropriate address to which it
should be sent. If the lessor declines the Rent Check, the Clerk vill return the Rent Check to the debtor. If the
lessor fails to respond to this notice within the 14—day deadline, the lessor shall be deemed to have consented
to receive the Rent Check and the Clerk shall send tile Rent Check to the lessor at the address set forth in the
First Certification.
The lessors consent to receive the Rent Check shall not preclude the lessor
First Certification and/or the Second Certification.

from

objecting to the debtor’s

Biccom1jsp [Notice ofCornpliance rev. 12/0 i/09j
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United States Bankruptcy Court
Eastern District of New York
290 Federal Plaza, P.O. Box #9013
Central Islip, NY I 1722—9013
IN RE:
ID
Social Security/Individual Tax.payer JO/Taxpayer ID/Employer
No:

CHAPTER: 7

DEBTOR(s)

INSTRUC’HONS TO CLERK REGARDXNG
RENT CflECK RECEIVED PURSUANT TO § 362(1X1)
Return this form to the Clerk of the Court at the above address
within 14 days of the date of the attached Notice of Compliance:
Check one of the following:

ted with
[Landlord) consents to receive tb rent claack deposi
the

debtor pursuant to § 362(l)(l) of
ng to the dcbtors
nkruptey Code. I/We understand tbax this IJOES NOT prevent mc from objecti
iance).
of
Compl
d
Notiee
attache
in
the
defined
First and/or Seóond Ccrtifkations (as
The Clerk should send the rent check to the following address:

[Landlord) declines receipt of the rent check deposited with
to 362(l)(1) of the I3ankniptcy Code, 1/We
tl
the
debtor upon the Cler?’s roceipE of these
to
d
be
will
returne
the
cheek
rent
that
tand
unders

Instructi

igriature:
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ITED STATES BANKRUPTCY COURT
EASTERN DISTCT OF NEW YO

Tax Id No.TL671938

x

In re:
Chapter 7

—

Case No.: -reg

Debtor.

x
OBJECTION TO THE DEBTOR’S FIRST CERTIFICATION
(“fldj”)

herein, by its attorneys Macco & Stem, LLP., sets forth as

follows:
FILING INFORMATION

I. The Debtor filed a chapter 7 bankruptcy petition on July 8, 2011.
2.

At the time of the filing of the petition, the Debtor omitted any reference to a

certification as to a Debtor who resides as a tenant of residential property on the petition.
CERTIFICATION
3. Thereafter on or about July 18, 2011, the 1ebtor filed an amended petition page
setting forth and checking each box in the certification by a Debtor who resides as a tenant of
residential property.
4. Thereafter, the court issued a notice dated July 18, 2011 setting forth a notice of
compliance on the intention to cure pre-petition judgment for possession.
5. The notice indicates that the Debtor deposited twenty dollars ($20.00) and the Debtor
certified that the aforesaid sum was the amount of rent that became due during the thirty day
period following the filing of the petition.
6. The certification is false. The rent that was owing on a monthly basis is the sum of
Si.300.00 and the Debtor has clearly mislead the court by making a ridiculous $20.00 deposit

22

and faiing to pay the required $1,300.00 rent amount to comply with the certification
requirements.
7. The Landlord asks this court to determine that the certification is not true and that the

court authorizes the Sheriff of Suffolk County to proceed with the eviction of the Debtor.
BACKGROUND
8. The court should be aware of the background of the Landlord Tenant relationship as it
pertains to this Debtor.

9, Afier the commencement of a Landlord Tenant proceeding for non-paYment agaInst
the Debtor and the co-tenant,., a stipulation of settlement was filed with the
District Court on April 13, 2011 wherein the Debtor and were required to pay $4,387.00
on or before April 30, 2011.
10. The Debtor and

were represented by an attorney when the stipulation was

executed.
ii. The stipulation amended the non-payment petition to include the April rent of
$1,300.00 making a total due through April 30, 2011 in the sum of $4,387. 00.
12. In addition, the tenants acknowledged on the stipulation that the lease had expired.
13. Under the stipulation, if the payment was received on a timely basis, the Debtor and
Barton would be permitted to remain in possession until July 30, 2011, provided that the rent for
May, June and July, 2011 in the sum of$l,300.00 a month was tendered on or before the first for
each month rent due.
14. The Debtor paid the sum of $4,387.00 that was due on or before April 30, 2011 but
thereafter, the Debtor failed to pay the May, June and July rent as required under the aforesaid

stipulation. (Sec “Exhibit A”)
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15. Based on the default, State Court counsel filed an affidavit of non-compliance with

the District Court for failure to tender the May and June rent pursuant to the Stipulation. (See
“Exhibit B”)

16. Based on the foregoing, the court issued a waffant of eviction and ajudgrnent of
possession

on June 8, 2011. (See “Exhibit C”)

17, Thereafter, by letter dated June 13, 2011, State Court counsel issued a letter to the
Sheriff of Suffolk County with payment of $383.00 fee to process the warrant of eviction. The
Sheriff required additional expenses and by letter dated July 11, 2011, an additional $800.00 was

sent to the Sheriff to complete the eviction proceeding (See “Exhibit U”)
1$. Thereafter, the Debtor filed for a chapter 7 bankruptcy proceeding and after filing the
date, amended the certification to reflect the deposit of one month’s rent of $20.00.
19, The Debtor has abused the Bankruptcy Court process by filling out the Landlord
certification and depositing $20.00, thereby preventing the Sheriff from proceeding with the
eviction.

20. It is respectfully requested that based on the objection to the first certification, that
the court schedule an immediate hearing wherein the Landlord will seek a finding of this court
that the first certification is not true and simply intended to forestall the eviction proceeding.
22. It is submitted that the false certification is a play by the Debtor and that there is no
stay in effect, and the Sheriff should be authorized to proceed with the eviction,

WHEREFORE, it is respectfully requested that the court schedule an immediate hearing
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for determination of the validity of the first certification, together with such other and further

relief as the court deems just and proper.

YOURS ETC.,
MACCO & S

July 20. 2011

Attorneys
135 Pinelawn Road
Suite 120 South
Melville, NY 11747
(631) 549-7900

4
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF NEW YORK
x
In re:

Case No.-reg
Chapter 7
Debtor.
x
ORDER SCHEDULING HEARING

The Debtor having filed a petition for relief under Chapter 7 of the Bankruptcy Cud on
and an amended petition on July 18, 2011 and the Debtor having filed a
landlord
Certification porsuant to 11 ILS.C. § 362(0(1) listing (“Landiord”l as the
that the
alleging
and
agreement,
rental
or
lease
for premises in which the Debtor resides under a
flied an
ha’ing
Landlord
Debtor is entitled to a 30-day stay with respect to the Landlord, and the
objection to the Debtor’s Certification on July 20, 2011 (“Objection”),

Now, therefore, it is hereby
ORDERED, that a hearing is scheduled for July 27. 2011 at 10:00 a.m. pursuant to 11
USC. §362(l)(3), to consider the issues raised by the Debtor’s Certification and the Objection,
including whether statements made by the Debtor pursuant to 11 U.S.C. §362(l)(I) were true;
and it is further
ORDERED, that the clerk of the court shall immediately serve upon the Landlord, the
Landlord’s counsel, Richard L. Stem, Esq, and the Debtor a copy of this Order along with the
Objection by regular mail,

Dated: Central Islip, New York
July 21, 2011

Robert E. Grossman
United States Bankruptcy Judge
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF NEW YORK
AT CENTRAL ISLIP

x

Inre:
Chapter 7
Case No.-reg
Debtor.

x
ORDER FINDING NON-COMPLIANCE AS TO DEBTORS FIRST
CERTIFICATION AND AUTHORIZING SHERIFF TO PROCEED WITH EVICTION
having filed an amended petition page

The Debtor,

setting forth full compliance with that portion of the petition page designated as
“certification by.a Debtor who resides as a tenant of residential property” and the Debtor
having deposited the sum of $2OOO and having certified that the aforesaid sum
constituted the rent that would become due during the thirty day period after filing of the
petition, and
“Landlord” herein, by his attorneys Macco & Stern, LLR having
filed an objection to the Debtor’s first certification and the Court having scheduled a
hearing to consider the issues raised by the Debtor’s certificationand the objection
thereto to determine whether the statements of the Debtor were true; and this matter
having come on for a hearing before this court on July 27, 2011, and the Landlord, by
his attorneys Macco & Stern, LLP, having appeared in support of the objection to the
certification, and after due deliberation by this court, the court having determined that
the Debtor’s first certification was not true and the objection to this certification is
sustained, and therefore it is
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ORDERED, that the Debtor’s first certification and statements by the Debtor
pursuant to 11 USC. Section 362(l)(1) of the Bankruptcy Code were not true and it is
further
ORDERED, that there is no stay in effect as to the Landlord, John DeMaio under
362(b)(22) of the Bankruptcy Code, and it is further
ORDERED, that the Sheriff of Suffolk County is authorized to proceed with the
immediate eviction of the Debtor without further order of this court.
Dated: Central Islip, New York
2011

ROBERT E. GROSSMAN
UNITED STATES BANKRUPTCY JUDGE
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Suffolk Acadern3 of Law
Annual Bankruptcy Update Program
May6,2015

RTHE NESTOR PAYNE CASE
XL THE BORDONARO CASE
Salvatore LaMonica, Esq.
Scott Fieischer, Esq.
LaMonica Herbst & Maniscalco, LLP
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A.

IV. THE NESTOR PAYNE CASE AND RELATED CASE (TRUSTEE’S ABILITY TO
EBTORRESIjN
In cc Payne, 512 B.R, 421 (Bankr, E.D.N.Y. 2014) (Trust, J.).

The debtor, Nestor Payne (the “Debtor”). filed a petition under Chapter 13 in September 2012.
The Debtor scheduled his Farmingville residence and stated that he solely owned it in fee simple.
The property value was listed at about $330,000 with a first mortgage of approximately $440,000
and a second mortgage of approximately $80,000. In February 2013, the Debtor confirmed a
Chapter 13 plan but was eventually unable to comply with its terms. As a result, the Debtor
voluntarily converted the case to one under Chapter 7.
In February 2014, the Chapter 7 Trustee sought to sell the debtor’s underwater residence, subject
to all liens and encumbrances to a third party for $17,500. The Trustee also sought to obtain an
order forcibly evicting the Debtor and his family from their residence. In doing so, the Trustee
sought to evict the Debtor despite negative equity in the house of about $190.000, The Debtor
amended his schedules to declare a federal homestead exemption of $22,475. Subseiuently, the
Debtor objected to the Trustees sale tnotion. citing the hardship of an eviction on his family and
the fact that the homestead exemption was greater than the sale price.
Even though the Trustee characterized this as a “trustee’s short sale,” the Court denied the
motion. The Court noted that the proposed sale would not satisfy any liens and was effectively a
taking of the debtor’s possessory interest without compensation, Under New York law, fee
simple ownership of real property carries certain rights, such as the exclusive right to possession.
Further, since the debtor’s exemption exceeded the sale price, the proposed sale created no
benefit to the estate. This conclusion, however, can only be considered dicta, as the court only
had to address the eviction aspect of a sale subject to all liens and encumbrances in order to deny
the motion. Additionally, the Court found no authority for the Trustee to be able to charge the
debtor rent during the case.
In cc Mannone, 512 B.R. 148 (Bankr. E.D.N.Y. 2014) (Grossman, J.).

in a similar case to In cc Payne, the Chapter 7 Trustee in Mannone sought to sell the debtor’s
residence for $20,000 subject to all liens and encumbrances. The Debtor declared the New York
homestead exemption of $150,000.
The proposed sale was denied by the Court since the sale proceeds would have gone towards the
Debtor’s exemption and not the creditors of the estate. The sale price did not represent a carve
out and was not subject to the mortgage lien and therefore, there was no business justification for
the Court to approve the sale. Further, the Debtor’s right to its homestead exemption is set as of
the petition date. Conversely, the value of the residence is to be determined by the actual sale
price and not by what is reflected in the Debtor’s schedules.
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B,
re James J

Borcionaro.

Case No. 14-70190-REG

Recently before the Court was a motion objecting to a homestead exemption claim in real
property by James J. Bordonaro (the “Debtor”), a Chapter 7 debtor. A hearing was held on
February 25, 2015 in which the motion was denied but no written decision was made (the
decision was read into the record). However, on March 11, 2015, the Court made Supplemental
Findings of Fact and Conclusions of Law [Dkt, No. 55] as set out below.
The Debtor filed a voluntary Chapter 7 in Janua 2014 and listed two properties on Schedule A
in Bay Shore, New York. One property (“1705”) has an approximate value of $164,000 and is
unencumbered, On Schedule C, the Debtor claimed a homestead exemption of $150,000
pursuant to N.Y. C.P.L.R. § 5206(a). The Debtor listed the other property (“I7QT’) as having an
approximate value of $165,000 with a mortgage of $218,616.19. The Debtor did not claim a
homestead exemption with respect to 1707. After the secured creditor (“jdo’s”) filed a motion
seeking an examination of the Debtor under Rule 2004 and conducted such an examination,
Fido’s filed the motion objecting to the Debtor’s homestead exemption.
Fido’s objection asserted that 1707, the encumbered property, is the Debtor’s actual principal
residence and that the Debtor’s contentions otherwise on the petition and schedules, at the
Section 341 Meeting of Creditors and at the Rule 2004 examination, are false. Fido’s asserted
that the Debtor listed 1705 as his principal residence because that was the unencumbered
property. Fido’s provided a variety of evidence to the Court to prove its point including
documents from a state court proceeding and the Debtor’s driver’s license and income tax
returns, which arguably evidenced that the Debtor resided at 1 707.
On January 20, 2015, the Debtor filed a response to the motion objecting to his claimed
homestead exemption, including an affidavit in which the Debtor asserted that his principal
residence is 1705 and that it has been so since 2003. The Debtor did acknowledge that for about
a decade, he “misrepresented” his address as 1707 on various documents to obtain certain
benefits but has since changed his driver’s license to reflect his “true” address of 1705.
In order to qualify fOr the New York homestead exemption under the C.P.LR., a debtor must
have an ownership interest in the subject property and reside there principally. The party
objecting to the exemption bears the burden of proving, by a preponderance, that the homestead
exemption was not properly claimed. In this case, the second prong, principal residence, is the
only disputed issue. The Court considered the circumstances that existed on the petition date
when deciding this motion and concluded that Fido’s did not meet its burden and therefore could
not establish that the Debtor “did not physically occupy 1705 or that he physically occupies 1707
more regularly than 1705” or “that the Debtor did not intend to permanently reside at 1705 as of
the Petition Date and going forward.
According to case law from the Bankruptcy Court for the Eastern District of New York, In re
Moulterie, 398 B.R. 501 (Bankr. E.D.N.Y. 1998), to establish a principal residence, “[t]here
must be an ‘actual physical occupancy of the residence on a regular basis’ such that the residence
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is ‘occupied by the debtor on a more regular basis than any other residence.” Further, “the
debtor must have an ‘intent to reside there permanently.” The Court compared the instant facts
to those in In re Stanley, 461 B.R. 161 (Bankr. E.D.N.Y. 2011), in which a husband and wife
filed a joint Chapter 7 petition and scheduled separate addresses, both jointly owned. The wife
debtor (“Wife Debtor”) claimed the unencumbered property as her homestead, However, the
Chapter 7 Trustee objected on the basis that the Wife Debtor arguably lived at the encumbered
property. The evidence showed that the Wife Debtor lived at both addresses and the Court found
no evidence of which of the two properties the Wife Debtor occupied more “on a regular basis”
The Court also found that the Wife Debtor intended to permanently reside at the unencumbered
property because a separation agreement between the debtors required the debtors to put the
encumbered property up for sale.
As in Stanley, the Court in Bordonaro determined that Fido’s could not prove, by a
preponderance of the evidence, that the Debtor improperly claimed the homestead exemption.
Ultimately, the Fido’s could not disprove the Debtor’s consistent assertions that he has lived at
1705 since 2003, has always intended it to be his permanent residence and that he eats and sleeps
at 1705 with any certainty.
However, on March 23, 2015 Fido’s filed a motion for reconsideration of the Supplemental
Findings of Fact and Conclusions of Law denying Fido’s objection to the Debtor’s claimed
homestead exemption. In sum, Fido’s is arguing that: 1) the case law relied upon by the Court is
factually distinguishable from the instant facts; 2) Fido’s did submit proof that the Debtor did not
live at 1705; and 3) the Court did not acknowledge the Debtor’s misrepresentations that discredit
the testimony that Fido’s relied upon. A hearing on this motion is scheduled for May 11, 2015.
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_______________________________________________

_
_____
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__________
__________
__________
__________
__________
__________
__________
__________
____________________

Fill in this information to identify your case:
Debtor I
Debtor

Fast Name

Mstd:e Name

Last Name

Feet Name

MOdte Name

Lest Name

1. There

States

Bankruptcy

2. The

calculation to determine

if

a presumption of

7 Means

District of

Court for the:

3. The Means Test does not apply now because of
qualified military service but it could apply later.

Case numoer

IL

is no presumption of abuse.

2

(Spouse, S tThng)
United

Check one box only as directed in this form and in
Form 22A1Süpp:

kfloWrtt

Check if this is an amended filing
OFFicIAL FDRM B 22A1

Chapter 7 Statement of Your Current Monthly Income

12/14

accurate, If more space
Be as complete and accurate as possible. If two married people are filing together, both are equally responsible for being
of any additional
is needed, attach a separate sheet to this form. Include the line number to which the additional information applies. On the top
you do not have
of
because
abuse
presumption
a
from
exempted
are
you
that
believe
you
If
(if
known).
pages, write your name and case number
of Abuse Under
primarily consumer debts or because of qualifying military service, compiete and file Statement of Exemption from Presumption
707(b,I(2) (Official Form 22A-lSupp) with this form.
Calculate

•TF

Your Current Monthly Income

1. What is your marital and filing status? Check

Li
Li
Li

one only.

Not married. Fill out Column A, lines 2-11.
Married and your spouse is filing with you. Fill out both Columns A and B, lines 2-11.
Married and your spouse is NOT filing with you, You and your spouse are:

Li
Li

Living in the same household and are not legally separated. Fill out both Columns A and B, lines 2-11.
this box, you declare
Living separately or are legally separated. Fill out Column A, lines 2-11; do not fill out Column B. By checking
under nonbankruptcy law that applies or that you and your spouse
under penalty of perjury that you and your spouse are legally separated
requirements. 11 U.S.C. § 707(b)(7)(B).
are living apart for reasons that do not include evading the Means Test

you file this bankruptcy
Fill in the average monthly Income that you received from all sources, derived during the 6 full months before
1 through August 31. If the
case. 11 U.S.C. § 1O1(10A). For example, if you are filing on September 15, the 6-month period would be March
Fill in the result. Do not
amount of your monthly income varied during the 6 months, add the income for all 6 months and divide the total by 6.
income from that property in
include any income amount more than once For example if both spouses own the same rental property put the
one column only If you have nothing to report for any line wnte $0 in the space

Column A

Column B

Debtor I

Debtor 2 or
non-filing spouse

2. Your gross wages, salary, tips, bonuses, overtime, and commissions (before all
$__________

payroll

$___________

deductions).

3. Alimony and maintenance payments. Do not include payments from a spouse if
Column B is tilled in.

$______

S.__________

4, All amounts from any source which are regularly paid for household expenses

of you or your dependents, including child support. Include regular contributions
from an unmarried partner, members of your household, your dependents, parents,
and roommates. Include regular contributions from a spouse only if Column B is not
filled in. Do not include payments you listed on line 3.

5

$__________

$___________

Not income from operating a business, profession, or farm
Gross

receipts (before all deductions)

$__________

Ordinary and necessary operating expenses
Net monthly income from a business, profession, or farm
6. Net

.—

$__________

$_______

Copy here+

$_________

S___________

income from rental and other real property

Gross receipts (before all deductions)

Ordinary and necessary operating expenses
Net monthly income from rental or other real property
7.

Interest, dividends, and royalties

Official Form B 22A1

S__________

Copy here’

S

$

S_________
Chapter 7 Statement of Your Current Monthly Income

page 1
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______
__________
___

Debtor

Case number t,fteeees!
M,ad[e Name

Fast Name

Last Name

Column 8
Debtor 2 or
non-filing spouse

Column A
Debtor I

8, Unemployment compensation
$_________

Do not enter the amount if you contend that the amount received was a benefit
under the Social Security Act. Instead, list it here’..,,.......,,,,,,,,.,....,... 4”
Foryou

$_____________

For your spouse

$_______________

Pension or retirement income. Do not include any amount received that was a
benefit under the Social Security Act.

$

10. Income from all other sources not listed above. Specify the source and amount.
Do not include any benefits received under the Social Security Act or payments received
as a victim of a war crime, a crime against humanity, or international or domestic
terrorism. If necessary, list other sources on a separate page and put the total on line lOc.

$

$

$___________

lOc. Total amounts from separate pages, if any.

+3

11. Calculate your total current monthly income. Add lines 2 through 10 for each
column. Then add the total for Column A to the total for Column B.

+1
--z.J

L__-

Total current monthly
toconie

Determine Whether the Means Test Applies to You

•

12. Calculate your current monthly income for the year. Follow these steps:
12a.

Copy your total current monthly income from line 11

.

Copy line 11 here12a.

$__________

x 12

Multiply by 12 (the number of months in a year).
12b.

12b.

The result is your annual income for this part of the form.

[

$__________

13. Calculate the median family income that applies to you. Follow these steps:
Fill in the state in which you live.

z
Fill in the number of people in your household.
——--j

13.

Fill in the median family income for your state and size of household
To find a list of applicable median income amounts, go online using the link specified in the separate
instructions for this form. This list may also be available at the bankruptcy clerks office.

3

14. How do the lines compare?
14a.

Line 1 2b is less than or equal to line 13. On the top of page 1 check box 1, There is no presumption of abuse
Go to Part 3.

14b.

Line 12b is more than line 13. On the top of page 1 check box 2, The presumption of abuse is determined by Form 22A-2.
Go to Part 3 and fill out Form 22A—2.

•FTT

Sign Below
By signing here, I declare under penalty of perjury that the information on this statement and in any attachments is true and correct.

x

x___
Signature of Debtor 1

Signature of Debtor 2

Date

Date
MM) DD

MM! DD

/YYYY

!YYYY

If you checked line 14a, do NOT fill out or file Form 22A—2.
If you checked line 14b, fill out Form 22A—2 and file it with this form.

Official Form B 22A1

Chapter 7 Statement of Your Current Monthly income
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page 2

_________________________________________
_____________________________________________________
________________________________________________________
_______________________________________________________________
__________________________________________________________________
________

________

_____________________
_______________

Check the appropriate box as directed in

Fill in this information to identify your case:

lines 40 or 42:
According to the calculations required by this

Debtor 1

First Name

Middle Name

Feat Name

COdS Name

Last Name

Statement:

Debtor 2

(Spouse, if fiuin(

1

United States Bankruptcy Court for the:
Case

LI
LI 2.

District of

There is no presumption of abuse.

There is a presumption of abuse.

number

I_I

(If knomn)

U

Check

if

this

is

an

amended filing

Official Form B 22A2

Chapter 7 Means Test Calculation
To fill out this form, you will need your

completed copy

12/14

of Chapter 7 Statement of Your Current Monthly Income (Official Form 22A..1).

Be as complete and accurate as possible. If two married people are filing together, both are equally responsible for being accurate, If more space
is needed, attach a separate sheet to this form. lnclude the line number to which the additional information applies. On the top of any additional
pages, write your name and case number (if known).

•ni Determine Your Adjusted Income

4
Copy line 11 from Official Form 22A-1 here

1. Copy your total current monthly income.

.1.

2. Did you fill out Column B in Part I of Form 22A-1?

LI
LI

No. Fill in

SO on line 3d.

Yes. Is your spouse filing with you?

LI No. Go to line 3.
LI Yes. Fill in SO on line 3d.
3.

Adjust your current monthly income by subtracting any part of your spouse’s income not used to pay for the
household expenses of you or your dependents. Follow these steps:
On line

11,

Column B of Form 22A1, was any amount of the income you reported for your spouse NOT

regularly

used for the household expenses of you or your dependents?

LI
LI

No. Fill in
Yes.

0 on line 3d.

Fill in the information below:

State each purpose for which the income was used
For example, the income is used to pay your spouse’s tax debt or to support
people other than you or your dependents

3a.

$______________

3b.

$_______________

3c,
3d.

4.

Fill in the amount you
are subtracting from
your spouse’s Income

+$_________

Total. Add lines 3a. 3b, and 3c

$_______________

Copy total here

4

3d.

$_________

Adjust your current monthly income. Subtract line 3d from line 1.

Official Form B 22A2

Chapter 7 Means Test Calculation
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______________________________________________________

______

Debtor I

Case number

First Name

r.T7

MCd[e Name

(if keame(

Last Name

Calculate Your Deductions from Your Income

The Internal Revenue Service (IRS) issues National and Local Standards for certain expense amounts. Use these amounts to
answer the questions in lines 6-15. To find the IRS standards, go online using the link specified in the separate instructions for
this form. This information may also be available at the bankruptcy clerk’s office.
Deduct the expense amounts set out in lines 6-15 regardless of your actual expense. ln later parts of the form, you will use some of your
actual expenses if they are higher than the standards. Do not deduct any amounts that you subtracted from your spouse’s income in line 3
and do not deduct any operating expenses that you subtracted from income in lines 5 and 6 of Form 22A—1.
If your expenses differ from month to month, enter the average expense.
Whenever this part of the form refers to you, it means both you and your spouse if Column B of Form 22A—1 is filled in.

5. The number of people used in determining your deductions from income
Fill in the number of people who could be claimed as exemptions on your federal income tax retum,
plus the number of any additional dependents whom you support. This number may be different from
the number of people in your household.

Natonal Standards

r’i

You must use the IRS Nabonal Standards to answer the quesbons m hnes 6 7

6. Food, clothing, and other items: Using the number of people you entered in line 5 and the IRS National Standards, fill
in the dollar amount for food, clothing, and other items.

7. Out-of-pocket health care allowance: Using the number of people you entered in line 5 and the IRS National Standards, fill in
the dollar amount for out-of-pocket health care. The number of people is split into two categories—people who are under 65 and
people who are 65 or older—because older people have a higher IRS allowance for health care costs. If your actual expenses are
higher than this IRS amount, you may deduct the additional amount on line 22.

People who are under 65 years of age

7a,

Out-of-pocket health care allowance per person

7b.

Number of people who are under 65

7c.

Subtotal. Multiply line 7a by line 7b.

x
$____________

People who are 65 years of age or older
7d.

Out-of-pocket health care allowance per person

7e,

Number of people who are 65 or older

7f.

Subtotal, Multiply line 7d by line 7e.

7g.

x
p’Tf
+

$j co

Total. Add lines 7c and 7f

Official Form B 22A2

$___________
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__________________________________________________________
________________________________________________________________

___________

_________________________________

________________

Case number (1

Debtor 1
Pest Name

Last Name

MLJdIe Name

—

You must use the IRS Local Standards to answer the

Local Standards

questions in

lines 8-15.

Based on information from the IRS. the U.S. Trustee Program has divided the IRS Local Standard for housing for bankruptcy
purposes into two parts:
Housing and utilities
Housing and utilities
To

answer

the

—

—

Insurance and operating expenses
Mortgage or rent expenses

questions in

To find the chart, go onhne
bankruptcy clerks office.

lines

using

8-9, use the U.S.

Trustee

Program

chart

the link specified in the separate instructions for this form This chart

may

also be available at the

ffl jr the
8. Housing and utilities Insurance and operating expenses: Using the number of people you entered n lire 5
cor
insurance and operating expenses
dollar amount listed for your county
—

9. Housing and
9a

utilities

Using the nu ber of people yo
r mortgage
for your c u it
To a a a ag

9

Mortgage

thy payr

or

rent expenses.

entered in

nt

line 5 fill in the dotar amount listed
-

expenses.

tfo al Tolgages ai

t

tm ad
s
debt c

To calculate the total average monthly payment add at amounts that are
you file for
contractually due to each secured creditor in the 60 months after
bankruptcy. Then divide by 60.
Average monthly
payment

Name of the creditor

$______________

$______________

Copy line Sb
h ore ,

9b. Total average monthly payment
9c.

Net mortgage or rent expense.
Subtract line 9b (total average monthly payment) from line Pa (mortgage
rent expense). If this amount is less than $0, enter $0.

—

$___________

or

9c.

Repeat this
amount on
line 33a.

Copy
Iiiie9c

10. If you claim that the U.S. Trustee Programs division of the IRS Local Standard for housing is incorrect and affects
the calculation of your monthly expenses, fill in any additional amount you claim.

$

—

$___________

Explain
why:
11 Local transportation expenses: Check the number of vehicles for which you claim an ownership or operating expense.
0.Gotolinel4.

LI
LI

1.Gotoltnel2
2 or more. Go to line 12.

12 Vehicle operation expense: Using the IRS Local Standards and the number of vehicles for which you claim the
operating expenses. fill in the Operating Costs that apply for your Census region or metropolitan statistical area.

Official Form B 22A2
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__________________________________________

___________
_______
__________
_____________________________________________________________________

Case number

Debtor I
M,dcee Name

first Name

m,eem,

ast Name

13. Vehicle ownership or lease expense: Using the IRS Local Standards, calculate the net ownership or lease expense for
each vehicle below. You may not claim the expense if you do not make any loan or lease payments on the vehicle In
addition you may not claim the expense for more than two vehicles

Vehicle I

13a.

3b

Describe Vehicle 1:

13a,

Ownership or leasing costs using IRS Local Standard

$

Average monthly payment for all debts secured by Vehicle I
Do not include costs for leased vehicles.
To calculate the aierage monthit payment here and on He 13e. add at
amounts that are contractually due to each secured creditor in tne 60 months
after you filed for bankruptcy. Then divide by 60

Average monthly
payment

Name of each creditor for Vehicle I

epe
arno r

opy 3d
here

r

13c. Net Vehicle 1 ownership or lease expense
Subtract line 13b from line 13a If this amount is less than SO. enter $0.

Vehicle 2

13c.

I

0

Copy net
1 Vehicle
I
$________

expense
ihere..

$________

Describe Vehicle 2:

13d

Ownership or leasing costs using IRS Local Standard

13e.

Average monthly payment for all debts secured by Vehicle 2. Do not
include costs for leased vehicles.

13d.

$

Average monthly
payment

Name of each creditor for Vehicle 2

$
—

Copy 13e
here

—

$

Repeat this
amount on
line 33c.

[lCopy net
13f.

Net Vehicle 2 ownership or lease expense
Subtract line 13e from 13d. lf this amount is less than SO. enter $0

131.

i

[

Vehicle 2
expense

Jhere....

14. Public transportation expense: If you claimed 0 vehicles in line 11, using the IRS Local Standards, fill in the Public
Transportation expense allowance regardless of whether you use public transportation

$______

$________

you claim that you may also
deduct a public transportation expense, you may fill in what you believe is the appropriate expense but you may not claim
more than the IRS Local Standard for Puolic Transportation.

15. Additional public transportation expense: If you claimed 1 or more vehicles in line 11 and if

$__________

Official Form B 22A2
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_________

__________________________________________

Case number

Debtor I
Nest Narre

MOde Name

Other Necessary Expenses

rknomo)____________________

Last Name

In addition to the expense deductions
the following IRS categories.

listed above, you are allowed your monthly expenses for

16. Taxes: The total monthly amount that you will actually owe for federal, state and local taxes, such as income taxes, selfemployment taxes, social security taxes, and Medicare taxes, You may include the monthly amount withheld from your
pay for these taxes However, if you expect to receive a tax refund, you must divide the expected refund by 12 and
subtract that number from the total monthly amount that is withheld to pay for taxes.

Do not nclude real estate, sales, or use taxes.
17. Involuntary deductions: The total monthly payroll deductions that your job requires, such as retirement contributions,
union dues, and uniform costs.
Do not include amounts that are not required by your job, such as voluntary 401(k) contributions or payroll savings.
8 Lfe insurar cc 7 e total monthly premiums that you pay for you own term ife ‘nsurance If two named people are S
tog mther, include paymelts that you make for your spouse’s ten ife insurance Do rot include premiums for life
life nan 9 cc ether thar erm.
ii s rance on you dependents, for a no -filing spouses life irsurance or for ary form

g

19. Courtordered payments: The total monthly amount that you pay as required by the order of a count or administrative
agency, such as spousal or child support paymems
Do of include payments o past due obligations to spousal or hild support You will s these ob gations in line 95
20 Educatton’ The total monttiy amount that you pay for educat on hat is either required’
a as a condition for your job or
a for your physically or mentally challenged dependent child if no public education is available for similar services
21. Childcaro:
Do
22.

The total monthly amount that you pay for childcare such as babysitting, daycare, nursery, and preschool.

not include payments for any elementary or secondary school education.

Additional health care expenses, excluding insurance costs: The monthly amount that you pay for health care that
is required for the health and welfare of you or your dependents and that is not reimbursed by insurance or paid by a
health savings account. Include only the amount that is more than the total entered in line 7.
Payments for health insurance or health savings accounts should be listed only in line 25.
total monthly amount that you pay for telecommunication services for
business cell phone
you and your dependents, such as pagers, call waiting, caller identification, special long distance, or

S________

23. Optional telephones and telephone services: The

service, to the extent necessary for your health and welfare or that of your dependents or for the production of income, if it
is not reimbursed by your employer.
Do not include payments for basic home telephone, internet and cell phone service, Do not include self-employment
expenses, such as those reported on line 5 of Official Form 22A-1 or any amount you previously deducted.

+

$

24. Add all of the expenses allowed under the IRS expense allowances.
Add lines 6 through 23.

Official Form B 22A2
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________________________________________________________

Case number

Deb’or 1
wet Name

McIe Name

Additional Expense Deductions

1kaava

Last Name

—

These are additional deductions allowed by the Means Test.
Note: Do not include any expense allowances listed in lines 6-24.

25. Health insurance disability insurance, and health savings account expenses. The monthly expenses for health
insurance, disability insurance and health savings accounts that are reasonably necessary for yourself your spouse. o you
dependents.
Health insurance

$________

Disability insurance

$_____________

Health savings account
$_____________

Total

I

Copy total here

7
Do you actually spend this totai amounl

D No

How much do you ac ally spend?

actua r Hh y oxpens S t a
6 Continued contributions to the care of household or family membe ‘s
o disabled
continue to pay for the reasonable ar d necessary ca e and support of a i sIde y c ro iicaly
yo r househo d or member of you ri ediate fam’ly wh is unable to pay fo suct xperses.

o viii
rnber of

27. Protection against family violence. ‘The reasonably iecessary monthly expenses that you incur to maintain the safety
of you and your family under the Family Violence Prevention and Services Act or other federal laws that apply
By law, the court must keep the nature of these expenses confidential
28. Additional home energy costs. Your home energy costs are included in your non-mortgage housing and utilities
allowance on line 8.
If you believe that you have home energy costs that are more than the home energy costs included in the non-mortgage
housing and utilities allowance, then fill in the excess amount of home energy costs.
You must give your case trustee documentation of your actual expenses and you must show that the additional amount
claimed is reasonable and necessary.

29. Education expenses for dependent children who are younger than 18. ‘The monthly expenses (not more than $15625
per child) that you pay for your dependent children who are younger than 18 years old to attend a private or public
elementary or secondary school
You must give your case trustee documentalion of your aclual expenses, and you must explain why the amount claimed is
reasonable and necessary and not already accounted for in lines 6-23.

$_________

$

Subject to adjustment on 4101/16, and every 3 years after that for cases begun on or after the date of adjustment.

30. Additional food and clothing expense. The monthly amount by which your actual food and clothing expenses are
higher than the combined food and clothing allowances in the IRS National Standards. That amount cannot be more than
5% of the food and clothing allowances in the IRS National Standards.

$_______

To find a chart showing the maximum additional allowance, go online using the link specified in the separate instructions for
this form. This chart may also be available at the bankruptcy clerks office.
You must show that the additional amount claimed is reasonable and necessary.

31 Continuing charitable contributions. The amount that you will continue to contribute in the form of cash or financial
instruments to a religious or charitable organization 26 U.S.C. § 1 70(c)(1 )-(2)

32. Add all of the additional expense deductions.
Add lines 25 through 31.

Official Form B 22A2
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_______________________________________________________

__
__
_
______
__________
__________
__________
__________
____
_______
__
______
__________
__________
__________

Debtor 1

Deductions for

33.

Debt

debts that

For

Case number (

eew Name

Cs, Name

Last Name

Payment

by an interest in property that you
debt, fill in lines 33a through 33g.

are secured

loans, and other secured

own, including home mortgages, vehicle

To calculate the total average monthly payment, add all amounts that are contractually due to each secured
creditor in the 60 months after you file for bankruptcy Then divide by 60.
Average monthly
payment
Mortgages on your home:

33a

Copy line 9b here
t.oans on your ft st two vehIcles

3b

opy hne 13b here

33c

e here
1
Copy line 3

Name of

each

creditor for other secured

Identify property that secures Does payment
Include taxes or
the debt
Insurance?

debt

ONo
Yes

El

LIN0

335

[JYes

s_________

ElNo

33f

UYes
Copy total
33g. Total average monthly payment. Add lInes 33a through 33f

here’+

34. Are any debts that you listed in line 33 secured by your primary residence, a vehicle,
or other property necessary for your support or the support of your dependents?

LI Yes.

No, Go to line 35.
State any amount that you must pay to a creditor, n addition to the payments
listed in line 33, to keep possession of your property (called the cure amount)
Next, divide by 60 and fill in the information below.
Name of the

creditor

Identify property
secures

that

the debt

Total cure

Monthly cure

amount

amount

$__

‘6O=

$

6O=

$_______

÷60=

±5
1 Copy

Total

35 Do you owe any priority claims such
that are past due as of the filing date

LI

child support, or alimony
bankruptcy case? 11 U.S.C. § 507.

as a priority tax,
of your

total
$_________

$______________

here

—

No. Go to line 36.
Fill in the total amount of all of these priority claims. Do not include current or
ongoing priority claims, such as those you listed in line 19.

Total amount of all past-due prtority claims

Official Form B 22A2
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____________________________________________________________

__________

Debor 1
Fest Na ,e

36.

Case number
M’dSe Name

C

Last Name

Are you eligible to file a case under Chapter 13? 11 USC. § 109(e).
For more information, go online using the link for Bankruptcy Basics specified the separate
instructions for this form. Bankruptcy Basics may also be available at the bankruptcy clerks office.

in

UNo. Go to line 37.

EJYe5, Fill in the following information,
Projected monthly plan payment if you were filing under Chapter 13

$________

Current multiplier for your district as stated on the list issued by the
Administrative Office of the United States Courts (for districts in Alabama and
North Carolina) or by the Executive Office
United States Trustees (for all
other districts)

for

To find a list of district multipliers that includes your district go onlir e us ng the
ink specified n the separate instruct ons for his
m Th s list may so be
ava lable at the bankruptcy clerks off c.e

to

ye age iionth y administ ative expe mc

ig u ide

ou w e

a te

opyota

4

Add at of the deductruns for debt payment
Add nes 33g thro gh 36

Total Deductions from Income
38 Add all of the allowed deductions.
Copy line 24 Allot the expenses allowed under IRS

expense allowances,.........,,.....,,..........,,..,...,..........
Copy line 32, All of the additional expense deductions.,
Copy line 37, All of the deductions for debt payment

.....

$
—

—

—

$_,.,..,,

...

L

Total deductions

$______________

Copy total here 4

$_________

ermine!etherThelsaPresumPtionofAbus
39 Calculate monthly disposable income for 60 months
39a.

Copy line 4, adjusted current monthly income.

39b

Copy line 38, Total deductions.....

Monthly disposable income 11 U.S.C

39c

§

707(b)(2).

$__________

F

Subtract line 39b from line 39a.
For the next 60 months (5 years)

Copy hne
9c here+

x 60

.

39d

39d. Total. Multiply line 39c by 60

‘

$_____________

Copy
line 39d
here

$

40. Find out whether there is a presumption of abuse. Check the box that applies:

LI

The line 39d is less than $7,475*, On the top of page 1 of this form check box 1 There is no presumption of abuse Go
to Part 5.

LI

The line 39d is more than $12,475*. On the top of page 1 of this form, check box 2, There is a presumption of abuse You
may fill out Part 4 if you claim special circumstances Then go to Part 5

$7,475*, but not more than $12,475. Go to line 41.
LIThe line 39d is at least
*

Subject to adjustment on 4/01/16, and every 3 years after that for cases filed on or after the date of adjustment

Official Form B 22A.
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___
__
______

__________

Case number

Debtor 1

,fk,Ow,)

,,

COdS Nroe

F rt N,e

LO

41 41a. Fill in the amount of your total nonpriority unsecured debt. If you filled out A
Summary of Your Assets and Liabilities and Certain Statistical In formation Schedules
(Official Form 6), you may refer to hne 5 on that form.

41a

x
4Th 25% of your total nonpriority unsecured debt. 11 U.S.C.
Multiply line 41a by D 25.

.25

§ 7D7(b)(2)(A)(i)T)

copy

$

42 Determine whether the income you have left over after subtracting all allowed deductions
is enough to pay 25% of your unsecured, nonpriority debt.
Check the box tf at applies.
Line 39d is less than line 41 b. On the top of page 1 of thm form check box I There
Go to Pad

;

n presumptIon c aDse

39d is equal to or more than line 41b. On the lop of page 1 of this form, check box 2
El ofLineabuse
You may fill out Part 4 if you claim special circumstances. Then go to Part 5

There is a p esu iptior

Details About Special Circumstances
of current monthly income for which there is no
43. Do you have any special circumstances that justify additional expenses or adjustments
reasonable alternative? 11 U.S.C. § 707(b)(2)(B).

No. GotoPart5.
expense or income adjustment
Yes. Fill in the following information. All figures should reflect your average monthly
for each item. You may include expenses you listed in line 25.
or income
You must give a detailed explanation of the special circumstances that make the expenses
n of your actual
documentatio
trustee
your
case
give
also
must
You
reasonable.
and
necessary
adjustments
adjustments.
expenses or income
Average monthly expense
or income adjustment

Give a detailed explanation of the specIal circumstances

$
$

$

$

•fliI4

Sign Below
and in any attachments is true and correct.
By signing here, I declare under penalty of perjury that the information on this statement

x____

x___________

Signature of Debtor I

Signature of Debtor 2

Date

Date
MM/DD

Official Form B 22A2
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__________

________
_____
____________________________
__________
_________________________________________________________________
______
__________________________________________________________________

____________________

Fill in this information to identify your case:
Debtor 1
Debtor 2
(Spouse, if fflin)

suet NwSe

Middle Nrue

Lent Neute

Feet woes

MIdole Name

Lant Name

United States Bankruptcy Court for the:

District of

Case number
(If known)

Check if this is an amended filing

OFFICIAL FORM B 22A1 SUPP

Statement of Exemption from Presumption of Abuse Under

§ 707(b)(2)

12/14

File this supplement together with Chapter 7 Statement of Your Current Monthly Income (Official Form 22A1), if you believe that you are
exempted from a presumption of abuse. Be as complete and accurate as possible. If two married people are filing together, and any of the
exclusions in this statement applies to only one of you, the other person should complete a separate Form 22A.’l if you believe that this is
required by 11 U.S.C. §707(b)(2)(C).
Identity the kind ot Debts You Have
1

Are your debts primarily consumer debts? Consumer detss are defined in ii U.S.C. § 101(8) as Incurred by an individual primarily for a
personal, family, or household purpose.” Make sure that your answer is consistent with the “Nature of Debts” box on page 1 of the Voluntary Petition
(Official Form 1).

LI No.

Go to Form 22A-1; on the top of page 1 of that form, check box 1. There is no presumption of abuse. and sign Part 3. Then submit
this supplement with the signed Form 22A-1

LI Yes. Go to Part 2.
Determine Whether Military Service Provisions Apply to You
2. Are you a disabled veteran (as defined in 38 U.S.C.

§

3741(1))?

LI No.
were on active duty or while you were performing a homeland defense activity?
LI Yes. Did you incur debts mostly while you901(1).
10 U.S.C.

§

101(d)(1)); 32 U.S.C.

§

LI No. Go to line 3.
to Form 22Ai; on the top of page 1 of that form, check box 1
LI Yes. Go
this supplement with the signed Form 22A-1.

There is no oresumpt/on of abuse, and sign Part 3 Then submit

3. Are you or have you been a Reservist or member of the National Guard?

LI No.

Complete Form 22A-1. Do not submit this supplement.

Yes. Were you called to active duty or did you perform a homeland defense activity? 10 U.S.C.

§

101(d)(1): 32 U.S.C.

§ 901(1)

LIN0. Complete Form 22A-1. Do not submit this supplement.
Yes. Check any one of the following categories that applies:

LI

was called to active duty after September 11, 2001 for at least
90 days and remain on active duty.
called to active duty after September11, 2001, for at least
90 days and was released from active duty on
which is fewer than 540 days before I file this bankruptcy case.

LII was

LII

am performing a homeland defense activity for at least 90 days.

LII performed a homeland defense activity for at least 90 days,
ending on
I file this bankruptcy case.

Official Form B 22A1 Supp

which is fewer than 540 days before

If you checked one of the categories to the left, go to
Form 22A1. On the top of page 1 of Form 22.A-1 check
box 3, The Means Test does not apply now, and sign
Part 3. Then submit this supplement with the signed
Form 22A-1. You are not required to fill out the rest of
Official Form 22A-1 during the exclusion period. The
exclusion penod means the time you are on active duty
or are performing a homeland defense activity, and for
.

540 days afterward. 11 U.S.C.

§

707(b)(2)(D)(ii),

If your exclusion period ends before your case is closed,
you may have to file an amended form later.

Statement of Exemption from Presumption of Abuse Under § 707(b)(2)
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TRUSTEE BANKRUPTCY SALES
PURSUANT TO 11 U.S C. § 363
Kenneth P. Silverman, Esq.
SLvERMANAcAMPoRA LLP
What are the Advantages of a Section 363 Sale?

A.
Section 363 sales allow a trustee to use, sell, or lease all or substantially all of
the property of the estate, outside the ordinary course of business, provided there is
notice and hearing of the sale. There are several advantages for conducting a sale
under section 363, such advantages include:
Free and Clear of Interests
a)
The trustee may sell property under 11 U.S.C. § 363(b) or (c) free
and clear of any interest in such property of an entity other than the
estate, only if:
(1)
Applicable nonbankruptcy law permits the sale free and
clear of interests (see 11 U.S.C. § 363(f)(1)). It is difficult to
satisfy this condition because nonbankruptcy law typically
requires that the debtor satisfy the lien before it can sell the
property free and clear;
(2)
The party holding an interest against the property consents
to the sale of such property (see 11 U.S.C. § 363(f)(2)). Courts
have held that a party’s failure to object to the sale of property,
after receiving notice, is deemed consent for the purposes of a
sale under section 363 (see In re Christ Hosp., 502 B.R. 158, 17475 (Bankr. D. N.J. 2013)) (Given adequate notice, failure to object
to a § 363 sale has been found to constitute consent per §
363(0(2) to a “free and clear” sale of the non-objector’s interests in
property being sold.”);
(3)
lf the interest is a lien, the purchase price for the property
is greater than the aggregate value of all liens on the property
(see 11 U.S.C. § 363(0(3)). Since the aggregate value of the liens
can exceed the value of the property, courts are divided over
whether the purchase price must exceed the face amount of the
lien or the value of the collateral securing the lien (see Clear
Channel Outdoor Inc. v. Knupfer (In re PW, LLC), 391 B.R. 25,
39-41 (B.A.P. 9th Cir. 2008) (“1 1 U.S.C. § 363(0(3) does not
authorize the sale free and clear of a lien holder’s interest if the
price of the estate property is equal to or less than the aggregate
amount of all claims held by creditors who hold a lien or security

1
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interest in the property being sold.”); (See also In re Boston
Generating, LLC, 440 B.R. 302, 332 (Bankr. S.D.N,Y. 2010)
(“...section 363(0(3) should be interpreted to mean that “the price
must be equal to or greater than the aggregate value of the liens
asserted against it, not their amount.”);

(4)
The validity of the interest is in bona fide dispute (see 11
U.S.C. § 363(0(4)). There must be an objective basis for either a
factual or legal dispute, not merely an allegation that a dispute
exists. It must be a good faith dispute not made solely for the
purpose of satisfying this condition. (See In re NJ Affordable
Homes Corp., 2006 Bankr. LEXIS 4498 (Bankr. D.N.J. June 29,
2006) The phrase “bone fide dispute” is not defined in the
Bankruptcy Code, Nonetheless, courts applying § 363(0(4) have
developed a standard for determining whether a “bona fide
dispute” exists; that is, courts will inquire “whether there is an
objective basis for either a factual or legal dispute as to the validity
of the asserted interest.”); or
(5)
The interest can be reduced to a claim for money (see 11
U.S.C. § 363(0(5)). While money can satisfy most interests in
property, it cannot satisfy all. For example, if the interest relates
to the use of the property or stems from a form of equitable relief,
such as a federal injunction to clean up an environmental hazard,
courts have held that section 363(0(5) is not satisfied. (See In re
Jurgielewicz Duck Farm, 2010 Bankr. LEXIS 1507 (Bankr.
E.D.N.Y. May 20, 2010) “There is no monetary satisfaction
available in this case because the underlying purpose is to
prevent the land from being used or developed for any purpose
other than agriculture nor can the County and Town be compelled
to accept monetary satisfaction under section 363(f)(5).”)
2.

Protections Provided to the Good Faith Purchaser
a)
When determining whether a buyer is a good faith purchaser, the
Court will examine the buyer’s conduct in connection with the sale. Good
faith is determined by an absence of fraud, collusion, and attempts to take
grossly unfair advantage of other bidders or bribes to insiders of the
debtor. (see In re Champion Motor Group, Inc., 2010 Bankr. LEXIS 4455
(Bankr. E.D.N.Y. Jan. 25, 2010) “[t]he Purchaser is a “good faith” buyer,
as that term is used in the Bankruptcy Code and the decisions
thereunder, and is entitled to the protections of sections 363(m) and (n) of
the Bankruptcy Code with respect to all of the Acquired Assets, The
Asset Purchase Agreement was negotiated and entered into in good faith,
based upon arms’ length bargaining, and without collusion or fraud of any
kind. Neither the Debtor nor the Purchaser have engaged in any conduct
that would prevent the application of section 363(m) of the Bankruptcy
Code.”)
2
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b)
Good faith purchasers are given assurances of finality of the sale,
A sale to a good faith purchaser cannot be modified or overturned unless
the sale is stayed while the appeal is pending (see 11 U.S.C. § 363(m)).
While this protection has been called into question by the Ninth CircuiVs
BAP decision in Clear Channel, the general trend has been towards
rejecting this decision as an aberration (see Box, Clear Channel Decision
Threatens Finality of Free and Clear Relief on Appeal).
It should be noted, however, the U.S. Court of Appeals for the
c)
Eleventh Circuit recently vacated a final sale order containing good faith
purchaser protection, entered nearly four years ago, after finding that
certain insiders filed the debtor’s involuntary bankruptcy petition in bad
faith (see Global Energies, LLC v. Chrispus Venture Capital. LLC (In re
Global Energies, LLC), 763 F.3d 1341 (11th Cir, 2014).
II.

Procedures: How to Conduct and Confirm a Section 363 Sale.
A.

Bidding and Sale Procedures
1.

Pre-Auction Marketing: The Stalking Horse Bidder
The trustee will usually seek to retain an auctioneer/broker to
a)
market and sell the debtor’s property. After marketing the property, the
trustee may enter into terms and conditions of sale with a prospective
buyer who will act as the stalking horse bidder, The stalking horse bidder
is the initial bidder who assumes the lead in establishing a floor price for
the debtor’s property, Besides establishing the floor price and ensuring
that the debtor’s property will be sold, the stalking horse bidder negotiates
a form terms and conditions of sale, which can be shopped around to
other potential bidders,
b)
However, occasionally the circumstances dictate the need for a
sale to be held without a purchase offer or a stalking horse, either
because the property is of such nominal value that the sale does not
justify the time and expense associated with a more formal process or
exigent circumstances exist (e.g., diminishing value of the debtor’s
property, the continuous accrual of interest and other costs for carrying
the property, and potential liability to the estate if the property is not
quickly sold) that create an environment that obtaining a stalking horse
bidder is counter-productive to the sale process.

2.

Notice and Approval of Bidding Procedures

—

The “First” Hearing

Clarity and disclosure of the bidding procedures is essential to
a)
ensure an orderly sale process that maximizes property value. Therefore,
as part of the sales process, a trustee will seek approval (at the “first”
hearing) of a set of formal auction and bidding procedures, including
3
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approval of the proposed terms and conditions of sale. Such procedures
will set forth, among other things, the following:
The date, time and location of the public auction;

(1)

(2)
The contact information of the person who competing
bidders should contact for questions, copies of documents and
access to any diligence materials;
Information on how a potential buyer may inspect the
(3)
property prior to the auction;

The deadline for submission of competing bids;

(4)

The amount and procedure for submitting a good-faith
(5)
deposit;
The various documents and information required to be
(6)
submitted in order to qualify as a “qualified bidder” (and the
contact information of each person who must receive a copy of the
bidder’s package of bid materials);
The amount of the “initial overbid” that must be received in
(7)
order to be deemed higher than the stalking horse’s bid. This
initial overbid is usually equal to (a) the amount of the stalking
horse’s purchase price, plus (b) the amount of any breakup fee
and expense reimbursement to be paid to the stalking horse, plus
(c) some additional cash amount designed to cover legal and
other costs of the estate to be incurred by switching to a new
buyer and a modest profit above the stalking horse’s bid;
(8)
The amount of each “subsequent overbid” to be used by
bidders for each additional round of the auction;
A reservation of rights by the trustee to modify the bid
(9)
procedures at any time, if necessary, to maximize the value of the
property; and
(10)
The date and time of the hearing to approve the sale (the
“second” hearing) and the deadline and procedures for filing an
objection to the sale.
B.

Sale Confirmation

—

The “Second” Hearing

After the “First” Hearing where the Court approved the bidding
procedures and the stalking horse terms of sale, and after the auction has been
held, the trustee will, at a “second” hearing (the sale confirmation hearing) seek
the Court’s approval of the sale of the debtor’s property to the successful bidder.
4

49

At the sale confirmation hearing, the trustee will make a presentation to the Court
summarizing, among other items, the marketing efforts undertaken, the number
of registered bidders, the number of registered bidders that actually tender bids,
and the identity of the highest and best offeror(s) at the conclusion of the auction,
along with other relevant information.
In addition to seeking approval of the sale at the sale confirmation
hearing, a trustee may also seek a waiver of the 14 day stay set forth in rule
6004 of the Federal Rules of Bankruptcy Procedure to minimize the economic
burden of paying 14 more days of “carry costs” for the property.
2.

Pursuant to Federal Rules of Bankruptcy Procedure 6004(h) and
a)
6006(d), any order approving a sale of property of the bankruptcy estate
is subject to an automatic stay of effectiveness of such order for a period
of 14 days after entry of the sale order. The 14 day period provides
interested parties an opportunity to file an appeal or to make a motion for
reconsideration. However, the 14day stay of sale orders may be
shortened and/or waived by order of the Court so that the closing can
occur immediately.
If the Court is inclined to grant such waiver and a trustee can
b)
close on the sale immediately after the entry of the sale order, the buyer
of the property will have greater comfort that the sale is final because the
doctrines of equitable and statutory mootness will severely limit the ability
of any party seeking to challenge a bankruptcy sale on appeal.

Ill.

What Documents Should the Debtor Provide a Trustee for a 363 Sale?

A.

Due Diligence Documents
The due diligence process in a section 363 sale is substantially similar to
1.
the due diligence process in non-bankruptcy sales, with some slight variations.
In a section 363 sale the due diligence period maybe shortened
a)
because of the need to sell the property quickly to limit the administrative
costs associate with maintaining the property. However, potential buyers
should be provided with enough information so that they understand both
the potential risks and rewards involved in purchasing the property. The
trustee, therefore, in conjunction with his/her professionals, should
implement a due diligence process as soon as possible in the sales
process. This due diligence process may include, among other things,
the creation of a “data room” where all potential bidders can access the
By having all the due diligence
same due diligence information.
information centrally located and equally available, this sets the stage for
a fair and competitive auction process.
To ensure a smooth sales process, a trustee needs certain information
2.
from the debtor immediately. A debtor should, at the outset of its filing for relief
5
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under chapter 7, provide a trustee with the following documents. The failure of a
debtor to provide a trustee with these documents may delay the sale of the
debtor’s property, which may result in a reduction of the net benefit to the estate
from the sale of the property.
The prepetition sales contract, if any, including the potential
a)
buyer’s contact information;
b)

Tax returns for at least two (2) years prior to the filing date;

c)

Environmental reports;

d)

Title reports, including a judgment and lien search;

e)

An appraisal;

An accounting and itemized list of all capital improvements done
to the real property;
f)

All tenant lease agreements, including an accounting of the rent
g)
roll, if any; and
If a secured creditor has already sought to foreclose on the real
h)
property, a copy of all the pleadings from the foreclosure action.
IV.

Recent Decisions
A trustee cannot sell a debtor’s home subject to all liens, claims and
A.
encumbrances and also seek to evict the debtor without compensation to debtor or
adequate protection of debtor’s possessory interest under 11 U.S.C. § 363(b).
1.
In the case of In re Payne, 512 B.R. 421 (Bankr, E.D.N.Y, 2014), the
Court denied the trustee’s request to sell a debtor’s residence subject to all liens,
claims and encumbrances yet forcibly terminate the debtor’s right to possess and
occupy4he premises, and to evict his family, without compensation to debtor or
adequate protection of the debtor’s possessory interest under 11 U.S.C. §
363(b).
If the sale of real property by a trustee will provide bankruptcy related relief to
B.
non-debtor co-owners of such real property, a trustee may be denied the right to sell the
real property.
1
A trustee was not entitled to sell certain real estate outside of the ordinary
course of business free and clear of liens and interests pursuant to 11 U.S.C. §
363(f), but was entitled to abandon this estate property, because the sale would
involve the undivided interests of two non-debtor co-owners of the property such
that a ruling in favor of the trustee would effectively extend bankruptcy relief to
these non-debtors, and there was a bona fide dispute pending in state court as to
whether a creditor had purchased the property at an auction such that a sale
would eliminate this creditor’s prospective remedy of specific performance and
limit his potential recovery in the state court action as well as lead to multiplicity
of litigation. See In re Marko, 2014 Bankr. LEXIS 934 (Bankr. W.D.N.C. Mar. 11,
2014)
6
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C.
A secured creditor may not be authorized to credit bid when a trustee has
demonstrated that there is a bona fide dispute regarding the validity of the creditors
liens, and the trustee will be authorized to sell the property free and clear of liens.
1.
In accordance with 11 USC. § 363(f)(4), the trustee was allowed to sell
the real property and items of personal property free and clear of the liens
asserted by the creditor. Cause existed to deny the creditor the right to credit bid
at the proposed public sale under 11 USC. § 363(k) because the basis of the
creditors claim and the liens asserted on the debtors real property and items of
personal property were disputed. See In re L.L. Murphrey Co, 2013 Bankr,
LEXIS 2318, 1 (Bankr. EDNC. June 6, 2013). In the LL. Murphrey Co. case,
the Court found that the trustee established the existence of a bone fide dispute
regarding the validity of the creditors liens because the terms of the confirmed
plan of reorganization imposed an obligation on the parties to execute amended
and restated agreements, instruments, and other loan documents, Here, the
Court concluded that the trustee was able to demonstrate that there was an
objective basis for his assertion that the failure to execute and deliver these
amended and restated loan documents permitted avoidance of the liens asserted
by the creditor under the security instruments pursuant to 11 USC. § 544(a)(3).

7
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THE EQUITABLE DISTRIBUTION DISCHARGE IN A
CHAPTER 13
prepared by Richard L. Stern, Macco & Stern, LLP
-

1. Can someone tell me why it is distinguished from a chapter 7 DSO?
2. Current case trying to declare that a retroactive pension payment due to
—

ex-wife is an equitable distribution award and dischargable in the Chapter
13.
3. I asserted that wife never would have waived maintenance but for the
amount due for the retroactive pension payment
4. Hearing held before Judge Scarcella and decision reserved so we will NOT
discuss the case.
5. Loolcatthe case law:
In reBerg—JudgeHaUl67B.IL 9(1994)
In re Conte Judge Trust WL 4739339(2012)
—

Berg was a chapter 7 case where Judge Hall had to determine whether a
marital settlement was non-dischargeable as alimony, maintenance or support.
(l)whether the obligation terminates upon death or remarriage of
either spouse, upon any children reaching majority or upon some other
similar event
(2)how the obligation is characterized in the parties’ settlement agreement or
divorce decree, and the context in which it appears;
1
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(3)whether the payments appear to balance disparate income between the
former spouses;
(4) whether the payments are to be made directly to the spouse or to a third
party;
(5) whether the payment is payable in a lump sum or in installments over time;

(6) whether the parties intended to create an obligation of support or to divide
the marital property;
(7) whether an assumption of debt has the effect of providing necessary
support to insure that the daily needs of the former spouse and any children

of the marriage are met;
(8) whether an assumption of debt has the effect of providing support
necessary to insure a home for the nondebtor spouse and his or her minor
children,
in Re conte was a chapter 13. While other issues exist in this case, the court,

adopting the Berg factors, had to determine whether the terms of the stipulation of
settlement was intended as a DSO or equitable distribution,

The husband filed a §507(a)(1)(a) DSO claim.
Judge Trust stated:
“The court is not unsympathetic to Mr. Conte’s position,
Particularly in light of the fact that the unpaid balance under
the Stipulation is several times Mr. Conte’s annual income
was executed. However, in determining whether the unpaid
2
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obligations constitute a DSO or not, the Court must be guided
by the intent of the parties at the time the Stipulation was executed.
It is clear to this Court that, in applying the Berg factors to the
facts of this case, the parties intended the $84,009 payment to be
a property settlement and not a DSO at the time they executed the
Stipulation, and that intent determines the nature of this claim as not
being a DSO. Brody, 3 F.3d at 38. This Court finds no permissible
or persuasive basis to override the parties intent”
Questions

1. How should a §507(a)(1)(a) claim get treated under a chapter 13 plan?
2. Does the admin claim of chapter 13 counsel and priority tax claims get paid

3
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REVIEW OF CHAPTER 7 1)EBTOR’S COUNSEL FEES:
Should They Be Disgorged Or Are They Reasonable?

Holly R. Holecek, Esq.
LaMonica Herbst & Maniscalco, LLP
3305 Jerusalem Avenue
Wantagh, New York 11793
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The Rules

A. Bankruptcy Code § 3 29(a) requires that py attorney who represents a debtor in a
bankruptcy case, or in connection with such a case, file a statement of the compensation
paid or agreed to be paid.
i.

Bankruptcy Code

§ 329 provides, in relevant part:

Any attorney representing a debtor in a case under this title, or in connection
with such a case, whether or not such attorney applies for compensation under
this title, shall file with the court a statement of the compensation paid or agreed
to be paid. if such payment or agreement was made after one year before the
date of the filing of the petition, for services rendered or to he rendered in
contemplation of or in connection with the case b such attorney, and the source
of such compensation.
ii U.S.C.

§ 329(a).

B, Pursuant to Bankruptcy Code § 3 29(h), the court may cancel a compensation agreement
or order the return of any payments made to a debtor’s attorney “to the extent
excessive.”
i.

Bankruptcy Code

§ 329 provides, in relevant part:

If such compensation exceeds the reasonable value of any such services, the
court may cancel any such agreement, or order the return of any such
payment, to the extent excessive, to
(1) the estate, if the property transferred
(A) would have been property of the estate; or
(B) was to he paid by or on behalf of the debtor under a plan under
chapter ii. 12. or 13 of this title [11 USCS § 1101 et seq., 1201 et
seq.. or 1301 ci seq.j: or
(2) the entity that made such payment.

11 U.S.C.

§ 329(b).

C. Bankruptcy Code § 329 is implemented by Rule 2016 of the Federal Rules of
Bankruptcy Procedure (Bankruptcv Rule 2016”). which requires attorneys to file a
statement disclosing the compensation paid. or agreed to be paid, and the source of
such compensation within 14 days of the order for relief.
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1.

Bankruptcy Rule 2016 provides as follows:
Every attorney for a debtor, whether or not the attorney applies for

compensation, shall file and transmit to the United States trustee within 14 days
after the order for relief, or at another time as the court may direct, the statement
required by § 329 of the Code [11 USCS § 329] including whether the attorney
has shared or agreed to share the compensation with any other entity. The
statement shall include the particulars of any such sharing or agreement to share
by the attorney, but the details of any agreement for the sharing of the
compensation with a member or regular associate of the attorney’s law firm
shall not be required. A supplemental statement shall be filed and transmitted
to the United States trustee within 14 days after any payment or agreement not
previously disclosed.

D, Rule 2017 of the Federal Rules of Bankruptcy Procedure (“putcRtle20i77)
also expressly authorizes the Court to determine whether any payment made to a
debtor’s attorney before or after the entry of an order for relief is reasonable or
excessive,

i.

Bankruptcy Rule 2017 provides as follows:
(a) Payment or transfer to attorney before order for relief. On motion by any
party in interest or on the court’s own initiative, the court after notice and a
hearing may determine whether any payment of money or any transfer of
property by the debtor, made directly or indirectly and in contemplation of the
filing of a petition under the Code by or against the debtor or before entry of
the order for relief in an involuntary case, to an attorney for services rendered
or to be rendered is excessive.
(b) Payment or transfer to attorney after order for relief. On motion by the
debtor, the United States trustee, or on the court’s own initiative, the court after
notice and a hearing may determine whether any payment of money or any
transfer of property, or any agreement therefor, by the debtor to an attorney
after entry of an order for relief in a case under the Code is excessive, whether
the payment or transfer is made or is to be made directly or indirectly, if the
payment, transfer, or agreement therefor is for services in any way related to
the case.

FED.

R. BANKR. P. 2017
E. Failure to comply with the disclosure requirements of Bankruptcy Code § 329 and
Bankruptcy Rule 2016 may constitute grounds for partial or total denial of
compensation, as well as partial or total disgorgement of fees already paid. Scg, gg, In
re Chatkhan, 496 BR. 687, 695 (Bankr. E.D,N.Y. 2012); In re Chin Kim, 2012 Bankr.
LEXIS 4210 (Bankr. ED.NY. September 6, 2012).
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II.

Application of Bankruptcy Code

329

A. Motions respecting the reasonableness of compensation paid to Chapter 7 debtor’s
counsel may be initiated by the Court or brought by the debtor, the Chapter 7 Trustee
or the Office of the United States Trustee.
B. Bankruptcy Code § 329 does not address the meaning of “excessive” compensation to
a Chapter 7 debtor’s counsel or the factors to be considered in assessing the
reasonableness of such compensation.
The Bankruptcy Court for the Eastern District of New York has determined that
the standard for determining reasonable compensation of a chapter 13 debtor’s
counsel e Bankruptc Code s5 330O)(4)B) is useful in idetltlf\ing nhether
compensation of a chapter? debtor’s counsel is reasonable or excessive. Scii
re Datta, 2009 Bankr. LEXIS 1856 (Bankr. RDNY. July 2. 2009).
a.

Bankruptcy Code

§ 330(a)(4)(13) provides:

In a chapter 12 or chapter 13 [11 USCS § 1201 et seq. or 1301 et seqJ case
in which the debtor is an individual, the court may allow reasonable
compensation to the debtor’s attorney for representing the interests of the
debtor in connection with the bankruptcy case based on a consideration of
the benefit and necessity of such services to the debtor and the other factors
set forth in this section.
11 U.S.C.

§ 330(a)(4)(B).

b. Bankruptcy Code

§ 330(a)(3) provides:

In determining the amount of reasonable compensation to be awarded to an
examiner, trustee under chapter 11 [11 U S CS § § 1101 ci seq.j, or
professional person, the court shall consider the nature, the extent, and the
value of such services, taking into account all relevant factors, including—
(A)

the time spent on such services;

(B)

the rates charged for such services;

(C)

whether the services were necessary to the administration of
or beneficial at the time at which the service was rendered
toward the completion of, a case under this title [11 USCS
§ 101 etseq.J;

(D)

whether the services were performed within a reasonable
amount of time commensurate with the complexity,
importance, and nature of the problem, issue, or task
addressed;
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(E)

with respect to a professional person, whether the person is
board certified or otherwise has demonstrated skill and
experience in the bankruptcy field; and

(F)

whether the compensation is reasonable based on the
customary compensation charged by comparably skilled
practitioners in cases other than cases under this title [11
USCS § 101 etseq.j,

ii U.S.C.

Ill.

§

330(a)(3).

ii.

The burden of proof as to the reasonableness of the legal fees charged rests with
çyv.Ecjerhgd, 461 U.S. 424, 437
the debtor’s attorney. See, çg,
(1983); InreBolton, 43 BR. 598. 600 (Bankr. E,D.N.Y, 1984).

iii,

To satisfy its burden of proof. a dehter s attorney must justif its charges with
pjç
detailed, specific, itemized documentation and billing records. See
Bruns, 2009 Bankr. LEXIS 2065 (Bankr, E,D.N,Y. July 2, 2009); lii.ig
Poseidon Pools of Am., Inc., 180 }3.R. 718, 729 (Bankr. E.D.N.Y. 1995), affd,
216 B.R. 98, 100 (E.D.N.Y. 1997).

Case Law
A. Fees Disgorged In Part:

In re Datta, 2009 Bankr. LEXIS 1856 (Bankr. E.D.N.Y. July 2, 2009). In this
Chapter 7 case, the Office of the United States Trustee filed a motion requesting
that the Court direct debtor’s counsel to disgorge a portion of a flat-rate fee of
$4,630.00. At a hearing on the United States Trustee’s motion, debtor’s counsel
testified about the method for calculating the fiat rate fee. Debtor’s counsel did
not keep written time records but testified from recollection about the hours
spent pre- and post-petition on the debtor’s case, which included both
professional and para-professional time. The Court allowed fees and expenses
in the total amount of $2,179.00 and disgorged $2,401.00 to the debtor.
ii,

In re Chin Kim, 2012 Bankr. LEXIS 4210 (Bankr. E.D.N.Y. September 6,
2012). In this case, the Chapter 7 Trustee filed a motion to determine the
reasonableness of the attorney’s fees to be paid to debtor’s counsel. Debtor’s
counsel objected and affirmed, inter alia, that the debtor was charged $3,000.00
for legal services rendered and counsel received $3,000.00 in full satisfaction
of counsel’s fees in cormection with the case. Evidence supported that counsel
valued in excess of $7,000.00 to the debtor.
had in fact rendered legal
Chapter 7 Trustee obtained a Bankruptcy
the
pending,
was
While the motion
Rule 2004 Order authorizing the examination of, and turnover of documents by,
the debtor. The debtor produced a bank statement evidencing that the debtor
had actually paid counsel $4,300.00 prior to the petition date, $ 1,300.00 more
than the sum counsel repeatedly affirmed it was paid. Counsel asserted in a
services
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reply, inter alia, that the $1,300.00 was refunded prior to the petition date. The
Court rejected counsel’s argument and allowed counsel fees of $3,000.00 and
ordered counsel to deliver a check to the debtor for $1,300.00 within a
prescribed period of time. The Court reasoned that counsel was required to
make a full, candid and complete disclosure and treated the amount paid by the
debtor as $4,300.00, i.e., the Court did not give credit for the $1,300.00 refund
even though it had actually been paid to the debtor.
iii.

In re Zambrano, Case No. 1373 155 (AST) [Dkt. No. 46). In this case, which
was commenced under Chapter 7 but converted to Chapter 1 3. the Chapter 7
Trustee filed a motion requesting a review of the reasonableness of a $4,000.00
fee paid to debtors’ counsel. In this motion, the Chapter 7 Trustee identified.
among other things, deficiencies in the debtors’ schedules and statement of
financial affairs. Debtors’ counsel objected to the Chapter 7 Trustee’s motion
and argued that the fee had been steeply discounted and was not excessive. At
a hearing on the Chapter 7 Trustee’s motion, debtors’ counsel conceded that
there were errors made but contended that the errors were not dispositive of the
reasonableness of the fees. The Court directed debtors’ counsel to file a
statement reflecting all of the services rendered to the debtors and all of the fees
charged and paid by the debtors in connection with the case. Debtors’ counsel
filed a statement. In issuing a written decision, the Court considered the time
spent, the necessity of the services rendered, the benefit to the debtors and the
customary fees for the services performed. The Court reasoned that counsel
spent a significant amount of time on “services of questionable relation to
Debtors’ bankruptcy case,” including unrelated court appearances, pre
bankruptcy negotiations with creditors and telephone calls. Some of these
charges were incurred as long as 4 years prior to the petition date, The Court
observed that, of 23 billed telephone conversations, many were dated between
4 and 1 years before the petition date, and 21 of these were identified only as
“Telephone Conversation” without further description. The Court allowed
debtors’ counsel fees of $2,000.00 and disgorged $2,000.00 to the debtors.

B. Fees Retained:

In re Henri. 2011 Bankr. LEXIS 2465 (Bankr. E.D.N.Y. June 22, 201 1). ln this
case. Debtors’ counsel sought to withdraw and the Court directed counsel to
file a fee statement, on notice to the debtors, so the Court could assess the
reasonableness of the fee paid to counsel. Debtors’ counsel was paid $2,000.00,
plus the $299.00 filing fee for the case. The debtors did not object hut filed a
letter requesting a “review” of their case. The Court authorized debtors’
counsel’s withdrawal and directed counsel to file a fee statement. The evidence
submitted through the statement and the Bankruptcy Rule 2017 affirmation
revealed that counsel expended over 37 hours of time working on various
matters for the debtors. The statement did not include a tally of the total fees
based upon the respective rates for every professional and para-professional
performing services, but the Court’s review revealed that one attorney alone

61

spent 21 hours at an hourly rate of $250.00. The Court considered the services
that were rendered, including the preparation of debtors’ scheduled and
statement of financial affairs, appearance at the Bankruptcy Code § 341(a)
meeting of creditors, general bankruptcy counseling and assisting with a motion
for turnover. The Court concluded that debtors’ counsel met his burden of proof
as to the $2,000.00 that was paid but the case was not so complicated as to
warrant additional fees.
ii.

IV.

Inre Tosif, 2012 Bankr, LEXIS 4786 (Bankr, E,D.N.Y, October 10, 2012). In
this case, debtor’s counsel filed a motion to be relieved as counsel, The debtor
filed a pro se response, acknowledging that she paid counsel $2,500.00 and
asserting that she had “not been properly represented” by counsel. Debtor did
not actually oppose the withdrawal of counsel and did not appear at the hearing
on counsel’s motion. The Court directed counsel to, among other things, file a
fee statement. Counsel filed a reply indicating that he worked 11 .55 hours on
the debtor’s case and that he had agreed to reduce his fee from $3,500.00 to the
$2,500.00 paid in the case. The debtor filed apro se response that, among other
things, appeared to accept that counsel had worked at least 8.25 hours on the
case. The Court considered that the debtor did not dispute that counsel expended
time working on the case, including preparing and filing the petition, schedules
and statement of financial affairs, appearing at the Bankruptcy Code § 34 1(a)
meeting of creditors and having meetings and communications with the debtor.
The Court also considered that the debtor did not dispute that these and other
actives of counsel were beneficial and necessary to the administration of the
debtor’s case. The Court concluded that the $2,500.00 charged was reasonable
and within the range of customary compensation charged by other comparably
skilled bankruptcy professionals within the district.

Takeaways

A. Maintaining detailed time records is key. The Court cannot ascertain the reasonableness
of time spent based upon vague and/or incomplete time records.
B. Full and complete disclosure of any and all fees paid by a debtor to counsel is required.
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