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Rule 4518. Business records
(a) Generally. Any writing or record, whether in the form of an entry in a book or
otherwise, made as a memorandum or record of any act, transaction, occurrence or
event, shall be admissible in evidence in proof of that act, transaction, occurrence or
event, if the judge finds that it was made in the regular course of any business and
that it was the regular course of such business to make it, at the time of the act,
transaction, occurrence or event, or within a reasonable time thereafter. An electronic
record, as defined in section three hundred two of the state technology law, used or
stored as such a memorandum or record, shall be admissible in a tangible exhibit
that is a true and accurate representation of such electronic record. The court may
consider the method or manner by which the electronic record was stored,
maintained or retrieved in determining whether the exhibit is a true and accurate
representation of such electronic record. All other circumstances of the making of the
memorandum or record, including lack of personal knowledge by the maker, may be
proved to affect its weight, but they shall not affect its admissibility. The term
business includes a business, profession, occupation and calling of every kind.
(b) Hospital bills. A hospital bill is admissible in evidence under this rule and is prima
facie evidence of the facts contained, provided it bears a certification by the head of
the hospital or by a responsible employee in the controller's or accounting office that
the bill is correct, that each of the items was necessarily supplied and that the
amount charged is reasonable. This subdivision shall not apply to any proceeding in
a surrogate's court nor in any action instituted by or on behalf of a hospital to recover
payment for accommodations or supplies furnished or for services rendered by or in
such hospital, except that in a proceeding pursuant to section one hundred eightynine of the lien law to determine the validity and extent of the lien of a hospital, such
certified hospital bills are prima facie evidence of the fact of services and of the
reasonableness of any charges which do not exceed the comparable charges made
by the hospital in the care of workmen's compensation patients.
(c) Other records. All records, writings and other things referred to in sections 2306
and 2307 are admissible in evidence under this rule and are prima facie evidence of
the facts contained, provided they bear a certification or authentication by the head of
the hospital, laboratory, department or bureau of a municipal corporation or of the
state, or by an employee delegated for that purpose or by a qualified physician.
Where a hospital record is in the custody of a warehouse, or “warehouseman” as that
term is defined by paragraph (h) of subdivision one of section 7-102 of the uniform

36
commercial code, pursuant to a plan approved in writing by the state commissioner
of health, admissibility under this subdivision may be established by a certification
made by the manager of the warehouse that sets forth (i) the authority by which the
record is held, including but not limited to a court order, order of the commissioner, or
order or resolution of the governing body or official of the hospital, and (ii) that the
record has been in the exclusive custody of such warehouse or warehousemen since
its receipt from the hospital or, if another has had access to it, the name and address
of such person and the date on which and the circumstances under which such
access was had. Any warehouseman providing a certification as required by this
subdivision shall have no liability for acts or omissions relating thereto, except for
intentional misconduct, and the warehouseman is authorized to assess and collect a
reasonable charge for providing the certification described by this subdivision.
(d) Any records or reports relating to the administration and analysis of a genetic
marker or DNA test, including records or reports of the costs of such tests,
administered pursuant to sections four hundred eighteen and five hundred thirty-two
of the family court act or section one hundred eleven-k of the social services law are
admissible in evidence under this rule and are prima facie evidence of the facts
contained therein provided they bear a certification or authentication by the head of
the hospital, laboratory, department or bureau of a municipal corporation or the state
or by an employee delegated for that purpose, or by a qualified physician. If such
record or report relating to the administration and analysis of a genetic marker test or
DNA test or tests administered pursuant to sections four hundred eighteen and five
hundred thirty-two of the family court act or section one hundred eleven-k of the
social services law indicates at least a ninety-five percent probability of paternity, the
admission of such record or report shall create a rebuttable presumption of paternity,
and shall, if unrebutted, establish the paternity of and liability for the support of a
child pursuant to articles four and five of the family court act.
(e) Notwithstanding any other provision of law, a record or report relating to the
administration and analysis of a genetic marker test or DNA test certified in
accordance with subdivision (d) of this rule and administered pursuant to sections
four hundred eighteen and five hundred thirty-two of the family court act or section
one hundred eleven-k of the social services law is admissible in evidence under this
rule without the need for foundation testimony or further proof of authenticity or
accuracy unless objections to the record or report are made in writing no later than
twenty days before a hearing at which the record or report may be introduced into
evidence or thirty days after receipt of the test results, whichever is earlier.
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(f) Notwithstanding any other provision of law, records or reports of support
payments and disbursements maintained pursuant to title six-A of article three of the
social services law by the office of temporary and disability assistance or the fiscal
agent under contract to the office for the provision of centralized collection and
disbursement functions are admissible in evidence under this rule, provided that they
bear a certification by an official of a social services district attesting to the accuracy
of the content of the record or report of support payments and that in attesting to the
accuracy of the record or report such official has received confirmation from the
office of temporary and disability assistance or the fiscal agent under contract to the
office for the provision of centralized collection and disbursement functions pursuant
to section one hundred eleven-h of the social services law that the record or report of
support payments reflects the processing of all support payments in the possession
of the office or the fiscal agent as of a specified date, and that the document is a
record or report of support payments maintained pursuant to title six-A of article three
of the social services law. If so certified, such record or report shall be admitted into
evidence under this rule without the need for additional foundation testimony. Such
records shall be the basis for a permissive inference of the facts contained therein
unless the trier of fact finds good cause not to draw such inference.
(g) Pregnancy and childbirth costs. Any hospital bills or records relating to the costs
of pregnancy or birth of a child for whom proceedings to establish paternity, pursuant
to sections four hundred eighteen and five hundred thirty-two of the family court act
or section one hundred eleven-k of the social services law have been or are being
undertaken, are admissible in evidence under this rule and are prima facie evidence
of the facts contained therein, provided they bear a certification or authentication by
the head of the hospital, laboratory, department or bureau of a municipal corporation
or the state or by an employee designated for that purpose, or by a qualified
physician.
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Supreme Court, Appellate Division, Second Department, New York.
Rachel HOCHHAUSER, appellant,
v.
ELECTRIC INSURANCE COMPANY, respondent.
Oct. 23, 2007.
Reversed.
Attorneys and Law Firms
*375 Lester B. Herzog, Brooklyn, N.Y., for appellant.
Herzfeld & Rubin, P.C., New York, N.Y. (David Hamm and Herbert Lazar of counsel), for
respondent.
ROBERT A. SPOLZINO, J.P., GLORIA GOLDSTEIN, STEVEN W. FISHER, and WILLIAM
E. McCARTHY, JJ.
Opinion
McCARTHY, J.
176 These appeals present a novel issue as to whether an insured's statement in an insurance
investigation report, as well as testimony regarding the statement, are admissible at a hearing
under the business records exception to the hearsay rule. We hold that, since an insured lacks
a business duty, as opposed to a contractual duty, to report to his or her insurer in the course of
its investigation regarding insurance coverage, neither the insured's statement nor testimony
regarding such a statement is admissible pursuant to the business records exception to the
hearsay rule.
This action arises from a motor vehicle-pedestrian accident that occurred on February 14, 2003,
at approximately 1:00 P.M., while the plaintiff, Rachel Hochhauser, was vacationing in Florida. A
motor vehicle driven and owned by an uninsured motorist struck the plaintiff while she was
crossing a street in a crosswalk. As a result of the accident, the plaintiff sustained, inter alia,
fractures of her left leg.
On May 14, 2003, the plaintiff's son, Bernard Hochhauser (hereinafter the insured), submitted a
claim to the defendant, Electric Insurance Company (hereinafter **376 the insurer), for
uninsured motorist benefits for the plaintiff under his automobile insurance policy with the
insurer. The insured claimed that the plaintiff was a resident of his household, thus entitling her
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to such benefits. The relevant portion of the insured's supplementary uninsured/underinsured
motorist endorsement defines “insured” as: “You, as the named insured and, while resident of
the same household, your spouse and the relatives of either you or your spouse.”
On August 26, 2003, after completing an investigation, which included an interview with the
insured, the insurer disclaimed coverage. The disclaimer noted that, in August of 2003, the
insured advised the insurer's investigator that the plaintiff resided at an address different than
the insured and had for over 30 years. Further, the disclaimer indicated that the insured
reported that the plaintiff visits his home, “occasionally spending weekends.” The disclaimer
notice concluded: “As such, *177 Rachel Hochhauser is not a resident relative and is not
entitled to Personal Injury Protection Coverage under this policy. Therefore, any and all claims
are hereby denied.”
The plaintiff then commenced this action against the insurer, inter alia, to recover uninsured
motorist benefits. Shortly after joinder of issue, the plaintiff moved, in part, for summary
judgment seeking, in essence, a declaration that she was entitled to uninsured motorist benefits
under the insured's policy. The insurer opposed the plaintiff's motion and cross-moved for
summary judgment. In an order dated January 12, 2005, the Supreme Court held the motion
and cross motion in abeyance and referred the matter to a Judicial Hearing Officer to hold a
hearing on the issue of whether the plaintiff was a resident of the insured's household.
At a hearing held on May 9, 2005, the plaintiff testified that she owns two homes and resides in
both of them. The plaintiff further testified that her son, the insured, and his family live in one of
the two homes and, prior to the accident, she resided with her son and his family an average of
three weekends per month, plus holidays.
The insurer presented insurance investigator Edward Quinn, Jr., as its sole witness. Quinn
prepared the insurance investigation report, which concluded that the plaintiff was not a resident
of the insured's residence based on his interview with the insured. At the outset of Quinn's
testimony, the plaintiff objected, and the Judicial Hearing Officer overruled the objection.
Following foundational testimony, the insurer sought to introduce the insurance investigation
report into evidence as a business record. The plaintiff again objected, explaining that “anything
that is contained in this record which is a recitation of what [the insured] allegedly told to Mr.
Quinn is hearsay.” The Judicial Hearing Officer overruled the objection and, without further
objection, Quinn testified that the insured informed him that the plaintiff stayed with the insured
and his family “for a weekend every other month, now since the accident more frequently.”
On May 9, 2005, the Judicial Hearing Officer issued a report concluding that, for insurance
purposes, the plaintiff was not a resident of the insured's household. On January 14, 2006, the
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Supreme Court granted the insurer's motion to confirm the Judicial Hearing Officer's report,
denied the plaintiff's motion for summary judgment, and granted the insurer's cross motion for
summary judgment. The plaintiff appeals, and we reverse the order dated January 14, 2006.
178 12 We reject the insurer's contention that the plaintiff failed to object to *377 Quinn's
testimony on hearsay grounds. CPLR 4017 provides:
“Formal exceptions to rulings of the court are unnecessary. At the time a ruling or order of the
court is requested or made a party shall make known the action which he requests the court to
take or, if he has not already indicated it, his objection to the action of the court. Failure to so
make known objections, as prescribed in this section ... may restrict review upon appeal”
(see Horton v. Smith, 51 N.Y.2d 798, 799, 433 N.Y.S.2d 92, 412 N.E.2d 1318). Further, “[a]n
objection must be clear enough to apprise the court of the nature of the objection” (Gallegos v.
Elite Model Mgt. Corp., 28 A.D.3d 50, 59, 807 N.Y.S.2d 44). Here, the plaintiff lodged a general
objection based on hearsay prior to Quinn's testimony but did not object to Quinn's specific
testimony that constituted the hearsay. Since the general objection to both the testimony and
the business record apprised the Judicial Hearing Officer that the plaintiff objected on the
grounds of hearsay, the plaintiff preserved the issue for appellate review (see CPLR 4107;
Gallegos v. Elite Model Mgt. Corp., 28 A.D.3d 50, 807 N.Y.S.2d 44).
We now turn our focus to whether Quinn's testimony was based on impermissible hearsay and,
concomitantly, whether the insurance investigation report was properly admitted into evidence
under the business records exception to the hearsay rule. The plaintiff argues that neither the
testimony nor the record was properly admitted since the insured lacked a business duty to
report information regarding the plaintiff's residence to the insurer.
345 As often defined, “[h]earsay is ‘a statement made out of court ... offered for the truth of the
fact asserted in the statement’ ” (People v. Goldstein, 6 N.Y.3d 119, 127, 810 N.Y.S.2d 100, 843
N.E.2d 727, cert. denied 547 U.S. 1159, 126 S.Ct. 2293, 164 L.Ed.2d 834, quoting People v.
Romero, 78 N.Y.2d 355, 361, 575 N.Y.S.2d 802, 581 N.E.2d 1048; see Gelpi v. 37th Ave.
Realty Corp., 281 A.D.2d 392, 392, 721 N.Y.S.2d 380). Such a statement “ ‘may be received in
evidence only if [it] fall[s] within one of the recognized exceptions to the hearsay rule, and then
only if the proponent demonstrates that the evidence is reliable’ ” (Nucci v. Proper, 95 N.Y.2d
597, 602, 721 N.Y.S.2d 593, 744 N.E.2d 128, quoting People v. Brensic, 70 N.Y.2d 9, 14, 517
N.Y.S.2d 120, 509 N.E.2d 1226). Further, in assessing reliability, “a court must decide ‘whether
the declaration was spoken under circumstances which render ... it highly probable that it is
truthful’ ” (Nucci v. Proper, 95 N.Y.2d at 602, 721 N.Y.S.2d 593, 744 N.E.2d 128, quoting
People v. Brensic, 70 N.Y.2d at 14–15, 517 N.Y.S.2d 120, 509 N.E.2d 1226).
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179 The business records exception to the hearsay rule provides:
“Any writing or record, whether in the form of an entry in a book or otherwise, made as a
memorandum or record of any act, transaction, occurrence or event, shall be admissible in
evidence in proof of that act, transaction, occurrence or event, if the judge finds that it was made
in the regular course of any business and that it was the regular course of such business to
make it, at the time of the act, transaction, occurrence or event, or within a reasonable time
thereafter”
(CPLR 4518[a] ).
The basis of the business records exception to the hearsay rule is the trustworthiness of the
document (see 5 Wigmore, Evidence § 1522, at 442 [Chadbourn rev. 1974]; Barker and
Alexander, Evidence in New York State and Federal Courts § 8:41, at 875; Frumer and Biskind,
6 *378 Bender's New York Evidence CPLR § 19.04, at 19–71). “The essence of the business
records exception to the hearsay rule is that records systematically made for the conduct of a
business as a business are inherently trustworthy because they are routine reflections of day-today operations and because the entrant's obligation is to have them truthful and accurate for the
purposes of the conduct of the enterprise” (Prince, Richardson on Evidence § 8–301 [Farrell
11th ed.], citing People v. Kennedy, 68 N.Y.2d 569, 578–579, 510 N.Y.S.2d 853, 503 N.E.2d
501).
6 Further, the concern relating to trustworthiness extends to “each participant in the chain
producing the [business] record, from the initial declarant to the final entrant” (see Matter of
Leon RR, 48 N.Y.2d 117, 122, 421 N.Y.S.2d 863, 397 N.E.2d 374). As one treatise explains:
“In the leading case of Johnson v. Lutz, 253 N.Y. 124, 170 N.E. 517 the Court of Appeals read
into the business records statute a qualification which, though not traceable to the language of
the statute itself, is not controverted as a sound interpretation of the statute's intent. The effect
of Johnson v. Lutz and its progeny is a refusal by the courts to admit into evidence, solely on the
strength of the business records statute, those entries in business records which, though
otherwise qualified under the statute, are based on information supplied by a person

*180

who was outside of the enterprise and who was not therefore communicating the information
under the compulsion of a business duty”
(Frumer and Biskind, 6 Bender's New York Evidence CPLR, § 19.04[4], at 19–104 [emphasis in
original]; see Prince, Richardson on Evidence § 8–307).
In Matter of Leon RR, relied upon by the plaintiff, the Court of Appeals explained that “each
participant in the chain producing the [business] record, from the initial declarant to the final
entrant, must be acting within the course of regular business conduct or the declaration must
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meet the test of some other hearsay exception” (id. at 122, 421 N.Y.S.2d 863, 397 N.E.2d 374).
Thus, the Court of Appeals noted, “not only must the entrant be under a business duty to record
the event, but the informant must be under a contemporaneous business duty to report the
occurrence to the entrant as well” (id. at 122, 421 N.Y.S.2d 863, 397 N.E.2d 374). The Court of
Appeals further explained that the “reason underlying the business records exception fails and,
hence, the statement is inadmissible hearsay if any of the participants in the chain is acting
outside the scope of a business duty” (id. at 123, 421 N.Y.S.2d 863, 397 N.E.2d 374; see
Johnson v. Lutz, 253 N.Y. 124, 128, 170 N.E. 517).
7 Here, undisputedly, the insured was outside the insurer's enterprise. Thus, under the rationale
presented in both Johnson v. Lutz and Matter of Leon RR, as well as their progeny, and the
policy underlying the business records hearsay exception, the insured's statement regarding the
plaintiff's residence and Quinn's testimony regarding that statement are inadmissible hearsay.
The insurer, however, argues that the insured had a duty to speak with the insurance
investigator based on the underlying contractual duty which requires all insureds to cooperate
with their insurer during an insurance investigation.
8 As the insurer correctly notes, generally an insured has a duty to cooperate in an insurance
investigation by its insurer. In fact, typically, an insurer may disclaim coverage where an insured
deliberately fails to cooperate with its insurer as required by an insurance policy (see *379 City
of New York v. Continental Cas. Co., 27 A.D.3d 28, 31–32, 805 N.Y.S.2d 391; Utica Mut. Ins.
Co. v. Gruzlewski, 217 A.D.2d 903, 903–904, 630 N.Y.S.2d 826; State Farm Fire & Cas. Co. v.
Imeri, 182 A.D.2d 683, 683, 582 N.Y.S.2d 463). The insurer, however, fails to support this
argument with any case law holding that the duty to cooperate with an insurer equates to a
business duty to report information during an insurance investigation, thereby affording a
statement given by an insured during *181 the course of such an investigation the requisite
reliability or trustworthiness to fall within the business records exception to the hearsay rule.
There are instances where courts have found a declarant's statement to have the indicia of
reliability necessary to be admitted under the business records exception to the hearsay rule
due to the relationship of the declarant to the business enterprise or due to a special duty the
declarant owed to the business enterprise, thereby providing the declaration with the necessary
trustworthiness. For instance, in People v. Cratsley, 86 N.Y.2d 81, 629 N.Y.S.2d 992, 653
N.E.2d 1162, the Court of Appeals noted that the declarant's statement should be allowed into
evidence as the declarant was acting on behalf of the agency which created the business record
and in accordance with its requirement (id. at 90–91, 629 N.Y.S.2d 992, 653 N.E.2d 1162).
Significantly, the Court of Appeals explained that, “[w]hile not an ... employee, [the declarant]
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was also not a complete outsider” to the enterprise (id. at 90, 629 N.Y.S.2d 992, 653 N.E.2d
1162). In Merrill Lynch Bus. Fin. Servs. Inc. v. Trataros Constr., Inc., 30 A.D.3d 336, 819
N.Y.S.2d 223, the court allowed a record into evidence under the business records exception
where the record was prepared by a “sister company” (id. at 337, 819 N.Y.S.2d 223; see Chubb
& Son v. Riverside Tower Parking Corp., 267 A.D.2d 128, 128, 700 N.Y.S.2d 153 [declarant
garage attendant's statement allowed into evidence because he had a business duty imposed
by his employer to report the event to the police]; Lopez v. Ford Motor Credit Co., 238 A.D.2d
211, 211–212, 656 N.Y.S.2d 257 [declarant under statutory duty to provide police officer with
certificate of registration]; Matter of Eagle Ins. Co. v. Olephant, 81 A.D.2d 886, 887, 439
N.Y.S.2d 159 [declarant's statement admitted into evidence where the declarant driver “was
under legal compulsion to produce” identification card information for the police]; but see Balboa
Ins. Co. v. Alston, 141 A.D.2d 364, 364–365, 529 N.Y.S.2d 309 [declarant who reported
insurance coverage information to police was not the driver of the vehicle and, thus, had no duty
to report] ).
Generally, however, the trend has been to prohibit the admission of a business record or a
statement within such a record where the declarant is outside the business enterprise because
the statement lacks the inherent trustworthiness or indicia of reliability to except it from the
general prohibition against admitting an out-of-court statement asserted for the truth of the
statement (see generally Frumer and Biskind, 6 Bender's New York Evidence CPLR § 19.04[4],
at 19–106 [noting “if the supplier of information was not acting under a business 182 duty to
communicate accurately the assurance of accuracy that underlies the business records
exception does not guarantee the truth of the information supplied even though it may have
been scrupulously recorded”] ). For instance, in State Farm Mut. Auto. Ins. Co. v. Langan (18
A.D.3d 860, 796 N.Y.S.2d 663), the court determined that a portion of a police report constituted
impermissible hearsay since the eyewitness who gave a statement to the police lacked a
business duty to report (id. at 862, 796 N.Y.S.2d 663; see

**380 Jupa v. Zaidi, 309 A.D.2d

606, 607, 765 N.Y.S.2d 368; People v. Roberts, 304 A.D.2d 364, 364, 757 N.Y.S.2d 547; Pector
v. County of Suffolk, 259 A.D.2d 605, 606, 686 N.Y.S.2d 789; Hatton v. Gassler, 219 A.D.2d
697, 697, 631 N.Y.S.2d 757; Matter of Christopher B., 192 A.D.2d 180, 184, 600 N.Y.S.2d 531).
Again in People v. Cruz, 283 A.D.2d 295, 728 N.Y.S.2d 1, the court concluded that a credit card
holder lacked a business duty to report a loss to the credit card company and, thus, the
declarant's statement was not allowed into evidence (id. at 295, 728 N.Y.S.2d 1). Similarly, in
People v. Edmonds, 251 A.D.2d 197, 674 N.Y.S.2d 361, the court held that a bank customer
was not under a business duty to report her loss of traveler's checks (id. at 198, 674 N.Y.S.2d
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361). In Romanian Am. Interests v. Scher, 94 A.D.2d 549, 464 N.Y.S.2d 821, the court did not
allow records of the New York Board of Fire Underwriters (hereinafter the Board) containing
reports by an independent adjuster into evidence even though the independent adjuster
prepared the reports at the request of the Board (id. at 550–551, 464 N.Y.S.2d 821; see also
Matter of Loren B. v. Heather A., 13 A.D.3d 998, 1000, 788 N.Y.S.2d 215 [family members'
comments within a psychologist's report not admissible in a Family Court proceeding, as
declarants had no business obligation to provide information to the psychologist]; Matter of
Shane MM. v. Family & Children Servs., 280 A.D.2d 699, 701, 720 N.Y.S.2d 219 [Red Cross file
not admissible as a business record because it contained statements from persons “who were
under no business duty to report such information to the Red Cross”]; People v. Ruff, 185
A.D.2d 454, 457–458, 586 N.Y.S.2d 327, affd. 81 N.Y.2d 330, 599 N.Y.S.2d 221, 615 N.E.2d
611 [statement of medical examiner contained in a letter to police agency not admissible as
medical examiner lacked a business duty to review the criminal file and render an opinion
regarding the cause of the death of the victim eight years after the crime] ). Here,
notwithstanding the insured's contractual relationship with the insurer, the insured was outside
of the insurer's enterprise. Therefore, the insured was not communicating information regarding
the plaintiff's residence to the insurer under the compulsion of a business duty (

see

generally, Matter of Leon RR, 48 N.Y.2d 117, 421 N.Y.S.2d 863, 397 N.E.2d 374; Johnson v.
Lutz, 253 N.Y. 124, 170 N.E. 517; Matter of Loren B. v. Heather

*183 A., 13 A.D.3d 998, 788

N.Y.S.2d 215; People v. Cruz, 283 A.D.2d 295, 728 N.Y.S.2d 1; People v. Edmonds, 251
A.D.2d 197, 674 N.Y.S.2d 361). Rather, the insured was acting pursuant to the terms of his
contractual relationship with the insurer which requires cooperation in providing requested
information during an insurance investigation. Under such circumstances, an insured is acting in
his or her own interest and not necessarily in the interest of the insurance enterprise (cf. People
v. Cratsley, 86 N.Y.2d 81, 629 N.Y.S.2d 992, 653 N.E.2d 1162; Chubb & Son v. Riverside
Tower Parking Corp., 267 A.D.2d 128, 700 N.Y.S.2d 153; Lopez v. Ford Motor Credit Co., 238
A.D.2d 211, 656 N.Y.S.2d 257). In other words, despite potential consequences which may
befall an insured who fails to provide accurate and truthful information to, or to cooperate with,
an insurer, the insured's statement to the insurance investigator regarding the plaintiff's
residence was not made under circumstances which create a high probability that the statement
was truthful. The insured's statement within the insurance investigator's report is not, therefore,
inherently trustworthy-the very foundation of the business records exception to the hearsay rule
(see generally Frumer and Biskind, 6 Bender's New York Evidence CPLR § 19.04[4], at 19–
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106). The contractual relationship between the insured

**381 and the insurer is, thus,

insufficient to cloak the insured's statement with the needed trustworthiness to except it from the
general rule prohibiting the admission of hearsay statements into evidence (accord People v.
Edmonds, 251 A.D.2d 197, 674 N.Y.S.2d 361; Romanian Am. Interests v. Scher, 94 A.D.2d
549, 464 N.Y.S.2d 821). Accordingly, we hold that the insured's statement and testimony
regarding that statement lack the requisite indicia of reliability or trustworthiness necessary to
allow them into evidence under the business records exception to the hearsay rule (see Matter
of Leon RR., 48 N.Y.2d 117, 421 N.Y.S.2d 863, 397 N.E.2d 374; Johnson v. Lutz, 253 N.Y. 124,
170 N.E. 517).
9 Without the benefit of the business records exception to the hearsay rule, both Quinn's
testimony regarding the insured's statement and the statement itself in the subject business
record equate to impermissible hearsay, unless an independent basis for their admission exists
(see Taft v. New York City Tr. Auth., 193 A.D.2d 503, 504, 597 N.Y.S.2d 374; Toll v. State of
New York, 32 A.D.2d 47, 50, 299 N.Y.S.2d 589). Here, no such independent basis exists.
Contrary to the holding of the Supreme Court, the insured's statement is not admissible as a
statement against interest (see Kelleher v. F.M.E. Auto Leasing Corp., 192 A.D.2d 581, 583,
596 N.Y.S.2d 136; Basile v. Huntington Util. Fuel Corp., 60 A.D.2d 616, 617, 400 N.Y.S.2d 150;
Jamison v. Walker, 48 A.D.2d 320, 323, 369 N.Y.S.2d 469).
1011 184 Having resolved the hearsay issue, we now must consider whether the Supreme
Court properly granted the insurer's motion to confirm the Judicial Hearing Officer's report. Our
power to review the evidence is as broad as that of the trial court, bearing in mind that in a close
case, the fact-finder had the advantage of seeing and hearing the witnesses (see Tornheim v.
Kohn, 31 A.D.3d 748, 748, 818 N.Y.S.2d 491; Riverside Capital Advisors, Inc. v. First Secured
Capital Corp., 28 A.D.3d 452, 454, 814 N.Y.S.2d 643; Universal Leasing Servs. v. Flushing Hae
Kwan Rest., 169 A.D.2d 829, 830, 565 N.Y.S.2d 199). Moreover, with regard to the specific
issue of the plaintiff's residence, we note that a person may have more than one residence for
the purposes of insurance coverage (see Matter of Prudential Prop. & Cas. Ins. Co. [Galioto ],
266 A.D.2d 926, 926, 697 N.Y.S.2d 415). “Whether a person is a ‘resident’ of an insured's
‘household’ requires ‘something more than temporary or physical presence and requires at least
some degree of permanence and intention to remain’ ” (Matter of State Farm Mut. Auto. Ins. Co.
v. Nicoletti, 11 A.D.3d 702, 702, 784 N.Y.S.2d 128, quoting New York Cent. Mut. Fire Ins. Co. v.
Kowalski, 195 A.D.2d 940, 941, 600 N.Y.S.2d 977; see Lindner v. Wilkerson, 2 A.D.3d 500,
501–502, 769 N.Y.S.2d 551; Government Empls. Ins. Co. v. Paolicelli, 303 A.D.2d 633, 633,
756 N.Y.S.2d 653).
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12 Here, the Supreme Court improperly granted the insurer's motion to confirm the Judicial
Hearing Officer's report as a contrary conclusion is warranted by a consideration of the
admissible facts (cf. Tornheim v. Kohn, 31 A.D.3d at 748, 818 N.Y.S.2d 491). Without either
Quinn's testimony or the insurance investigation report, the insurer failed to rebut the plaintiff's
testimony that she maintained a residence at both her own household and at the household of
the insured. The plaintiff's testimony established that she is the sole owner of the home in which
the insured resides, spends weekends and holidays in the home, has a key to the home, **382
maintains her own bedroom in the home, in which she keeps clothing and necessaries, and
pays the heating, water costs and real estate taxes for the home (see Matter of Prudential Prop.
& Cas. Ins. Co. [Galioto ], 266 A.D.2d at 926, 697 N.Y.S.2d 415; accord Allstate Ins. Co. v.
Rapp, 7 A.D.3d 302, 303, 776 N.Y.S.2d 285; Canfield v. Peerless Ins. Co., 262 A.D.2d 934, 692
N.Y.S.2d 562; cf. Matter of State Farm Mut. Auto. Ins. Co. v. Nicoletti, 11 A.D.3d at 702, 784
N.Y.S.2d 128; Government Employees Ins. Co. v. Paolicelli, 303 A.D.2d 633, 634, 756 N.Y.S.2d
653).
In addition, the Supreme Court improperly granted the insurer's cross motion for summary
judgment since the insurer 185 failed to make a prima facie showing of entitlement to judgment
as a matter of law (see generally Zuckerman v. City of New York, 49 N.Y.2d 557, 427 N.Y.S.2d
595, 404 N.E.2d 718). Rather, the Supreme Court should have granted the plaintiff's motion for
summary judgment as the plaintiff demonstrated her prima facie entitlement to such relief which,
as discussed, the insurer failed to rebut (id.).
Therefore, the appeal from the order dated January 12, 2005, directing a hearing, is dismissed,
on the ground that no appeal lies as of right from an order which directs a hearing to aid in the
disposition of a motion and leave to appeal has not been granted (see Matter of Chiakpo v. Obi,
255 A.D.2d 579, 580, 680 N.Y.S.2d 869), and in any event, the order dated January 12, 2005,
was superseded by the order dated January 14, 2006; the order dated January 14, 2006, is
reversed, on the law, the insurer's motion to confirm the report of the Judicial Hearing Officer is
denied, the plaintiff's motion for summary judgment is granted, the insurer's cross motion for
summary judgment is denied, and the matter is remitted to the Supreme Court, Kings County,
for a determination as to the appropriate damages and, since this is, in effect, an action, inter
alia, for a declaratory judgment, the entry of a judgment, inter alia, declaring that the insurer is
obligated to provide uninsured motorist benefits to the plaintiff (

see Lanza v. Wagner, 11

N.Y.2d 317, 229 N.Y.S.2d 380, 183 N.E.2d 670, appeal dismissed 371 U.S. 74, 83 S.Ct. 177, 9
L.Ed.2d 163, cert. denied 371 U.S. 901, 83 S.Ct. 205, 9 L.Ed.2d 164).
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The parties' remaining contentions either are without merit or do not need to be addressed in
light of our determination.
ORDERED that the appeal from the order dated January 12, 2005, is dismissed; and it is
further,
ORDERED that the order dated January 14, 2006, is reversed, on the law, the defendant's
motion to confirm the report of the Judicial Hearing Officer is denied, the plaintiff's motion for
summary judgment is granted, the defendant's cross motion for summary judgment is denied,
and the matter is remitted to the Supreme Court, Kings County, for a determination as to the
appropriate damages, and thereafter for the entry of a judgment, inter alia, declaring that the
defendant is obligated to provide uninsured motorist benefits to the plaintiff; and it is further,
ORDERED that one bill of costs is awarded to the plaintiff.
SPOLZINO, J.P., GOLDSTEIN and FISHER, JJ., concur.
Parallel Citations
46 A.D.3d 174, 844 N.Y.S.2d 374, 2007 N.Y. Slip Op. 08037
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JP MORGAN CHASE BANK, N.A., respondent,
v.
RADS GROUP, INC., et al., appellants.
Oct. 11, 2011.

Attorneys and Law Firms
Stephen C. Silverberg, PLLC, Uniondale, N.Y., for appellants.
Buonamici & LaRaus, LLP, White Plains, N.Y. (A. Albert Buonamici of
counsel), for respondent.

Opinion
*766 In an action to recover on a promissory note and a personal
guarantee, the defendants appeal from an order of the Supreme Court,
Westchester County (Smith, J.), entered June 16, 2010, which granted the
plaintiff's motion for summary judgment on the complaint.
ORDERED that the order is reversed, on the law, with costs, and the
plaintiff's motion for summary judgment on the complaint is denied.
“To make a prima facie showing of entitlement to judgment

*767 as a

matter of law in an action to recover on a note, and on a guaranty thereof,
a plaintiff must establish ‘the existence of a note and guaranty and the
defendants' failure to make payments according to their terms' ”
(JPMorgan Chase Bank, N.A. v. Galt Group, Inc., 84 A.D.3d 1028, 1029,
923 N.Y.S.2d 643, quoting Verela v. Citrus Lake Dev., Inc., 53 A.D.3d 574,
575, 862 N.Y.S.2d 96; see Nissan Motor Acceptance Corp. v. Scialpi, 83
A.D.3d 1020, 921 N.Y.S.2d 548; Gullery v. Imburgio, 74 A.D.3d 1022, 905
N.Y.S.2d 221).
In support of its motion for summary judgment on the complaint, the
plaintiff submitted, inter alia, a copy of the subject promissory note and
guaranty. In addition, the plaintiff submitted an affidavit from one of its
corporate officers who averred that her knowledge of the relevant facts
was based upon a review of the plaintiff's records. Specifically, the affiant
asserted that based upon her review of the plaintiff's records, the
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defendants had failed to meet their obligations under both the note and the
guaranty. The plaintiff also submitted a printout of the defendants' payment
history on the note, which purported to show that the defendants had
defaulted on the note and the guaranty.
As the defendants correctly argued before the Supreme Court, the plaintiff
failed to establish its prima facie entitlement to judgment as a matter of
law. On its motion for summary judgment, the plaintiff had the burden of
establishing, by proof in admissible form, its prima facie entitlement to
judgment as a matter of law (see CPLR 3212[b]; Zuckerman v. City of New
York, 49 N.Y.2d 557, 427 N.Y.S.2d 595, 404 N.E.2d 718). However, the
plaintiff failed to demonstrate the admissibility of its printout of the
defendants' payment history on the note under the business records
exception to the hearsay rule (see CPLR 4518[a]; Art of Healing Medicine,
P.C. v. Travelers Home & Mar. Ins. Co., 55 A.D.3d 644, 864 N.Y.S.2d 792;
Whitfield v. City of New York, 48 A.D.3d 798, 853 N.Y.S.2d 117; Speirs v.
Not Fade Away Tie Dye Co., 236 A.D.2d 531, 654 N.Y.S.2d 638; Dan
Med., P.C. v. New York Cent. Mut. Fire Ins. Co., 14 Misc.3d 44, 829
N.Y.S.2d 404). The plaintiff's affiant did not allege that she was familiar
with the plaintiff's record keeping practices and procedures and, thus, she
did not lay a proper foundation for the admission of that payment history
(see Palisades Collection, LLC v. Kedik, 67 A.D.3d 1329, 890 N.Y.S.2d
230). Moreover, the plaintiff's affiant did not assert that she had personal
knowledge of the defendants' payment history. Since the plaintiff failed to
meet its prima facie burden, this Court need not consider the sufficiency of
the defendants' opposing papers (see Alvarez v. Prospect Hosp., 68
N.Y.2d 320, 324, 508 N.Y.S.2d 923, 501 N.E.2d 572).
Accordingly, the Supreme Court should have denied the plaintiff's motion
for summary judgment on the complaint. In light of our determination, we
need not consider the defendants' remaining contentions.
ANGIOLILLO, J.P., DICKERSON, CHAMBERS and LOTT, JJ., concur.
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HSBC BANK USA, NATIONAL ASSOCIATION, as Trustee for
ACE Securities Corporation Home Equity Loan Trust, Series
2006–OP2 Asset Backed Pass–Through Certificates,
Respondent,
v.
Gregory SAGE, Appellant, et al., Defendants.
Dec. 12, 2013.

Synopsis
Background: Bank brought foreclosure action. The Supreme Court, Ulster
County, Melkonian, J., granted bank's motion for summary judgment
striking mortgagor's answer and appointment of referee, and denied
mortgagor's cross-motion for leave to amend his answer to allege bank's
lack of standing. Mortgagor appealed.
Holdings: The Supreme Court, Appellate Division, Rose, J.P., held that:
1 bank met its initial burden in seeking summary judgment;
2 mortgagor waived affirmative defense of lack of standing;
3 bank's physical possession of note and mortgage for more than two
years prior to commencement of action was sufficient to confer standing;
and
4 mortgagor's allegations regarding creation of allonge and whether he
was in default were insufficient to preclude summary judgment.
Affirmed.

Attorneys and Law Firms
**447 Gregory Sage, Kerhonkson, appellant pro se.
Hinshaw & Culbertson, New York City (Schuyler Kraus of counsel), for
respondent.
Before: ROSE, J.P., STEIN, SPAIN and GARRY, JJ.
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ROSE, J.P.
*1126 Appeal from an order of the Supreme Court (Melkonian, J.), entered
December 20, 2012 in Ulster County, which, among other things, granted
plaintiff's motion for summary judgment striking defendant Gregory Sage's
answer.
Plaintiff commenced this foreclosure action alleging that defendant
Gregory Sage (hereinafter defendant) defaulted on a *1127 note secured
by a mortgage on his real property. After joinder of issue and an extended
period of time during which settlement conferences took place, plaintiff
moved for summary judgment striking the answer and appointment of a
referee. Defendant cross-moved for, among other things, leave to amend
his answer to allege that plaintiff lacked standing to bring the action.
Supreme Court granted plaintiff's motion and denied the cross motion. We
now affirm.
123 In a foreclosure action, a mortgagee producing evidence of the
mortgage, unpaid note and the mortgagor's default will be entitled to
summary judgment (see Phelps Corp. v. Jones, 108 A.D.3d 814, 815, 969
N.Y.S.2d 206 [2013]; Charter One Bank, FSB v. Leone, 45 A.D.3d 958,
958, 845 N.Y.S.2d 513 [2007]; HSBC Bank USA v. Merrill, 37 A.D.3d 899,
900, 830 N.Y.S.2d 598 [2007], lv. dismissed 8 N.Y.3d 967, 836 N.Y.S.2d
540, 868 N.E.2d 221 [2007] ). Here, the mortgage had been pooled,
securitized and transferred as part of a pooling and service agreement.
Plaintiff submitted the mortgage, the note and allonge endorsing the note
in blank, a redacted mortgage loan schedule identifying the loan as part of
the pool of loans held in trust, excerpts from the pooling and service
agreement, and the acceleration letter reflecting defendant's default.
Plaintiff established that the custodian of the trust had physical possession
of the note and mortgage prior to the commencement of the action and
that, as trustee, plaintiff was responsible for carrying out the terms of the
trust. Contrary to defendant's claim, the affidavit from an assistant vicepresident of the mortgage servicing company was adequately based on a
review of **448 the books and records of the company maintained in the
ordinary course of business, and the lack of personal knowledge as to the
creation of the documents is not fatal (see CPLR 3212[b]; 4518[a]; Alvarez
v. Prospect Hosp., 68 N.Y.2d 320, 325, 508 N.Y.S.2d 923, 501 N.E.2d 572
[1986] ). Accordingly, plaintiff met its initial burden on the motion for
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summary judgment and the burden then shifted to defendant to come
forward with competent and admissible evidence demonstrating the
existence of a defense that properly could raise an issue of fact as to his
default (see HSBC Bank USA v. Merrill, 37 A.D.3d at 900, 830 N.Y.S.2d
598; LaSalle Bank Natl. Assn. v. Kosarovich, 31 A.D.3d 904, 905, 820
N.Y.S.2d 144 [2006] ).
45 In opposition to the motion, and in support of his cross motion to amend
his answer, defendant alleged that plaintiff lacked standing to bring the
action. Defendant waived the affirmative defense of standing, however, by
virtue of his failure to raise it in a pre-answer motion to dismiss or in the
answer (see HSBC Bank USA, N.A. v. Ashley, 104 A.D.3d 975, 975–976,
961 N.Y.S.2d 337 [2013], lv. dismissed 21 N.Y.3d 956, 969 N.Y.S.2d 439,
991 N.E.2d 213 [2013]; Kruger v. State Farm Mut. Auto. Ins. Co., 79
A.D.3d 1519, 1520, 914 N.Y.S.2d 344 [2010] ). Moreover, plaintiff's
physical *1128 possession of the note and mortgage, through its
custodian, for over two years prior to commencement of the action is
sufficient to confer standing (see Chase Home Fin., LLC v. Miciotta, 101
A.D.3d 1307, 1307, 956 N.Y.S.2d 271 [2012]; Wells Fargo Bank, N.A. v.
Wine, 90 A.D.3d 1216, 1217, 935 N.Y.S.2d 664 [2011]; LaSalle Bank Natl.
Assn. v. Ahearn, 59 A.D.3d 911, 912, 875 N.Y.S.2d 595 [2009] ),
regardless of whether a later written assignment of the mortgage may be a
falsified document (see Deutsche Bank Natl. Trust Co. v. Whalen, 107
A.D.3d 931, 932, 969 N.Y.S.2d 82 [2013] ).
6 Defendant's remaining allegations of fraud are general in nature and “do
not provide the detailed and specific factual allegations of fraudulent
conduct necessary to sustain such claims” (Wells Fargo Bank, N.A. v.
Wine, 90 A.D.3d at 1218, 935 N.Y.S.2d 664, citing CPLR 3013, 3016[b] ).
His further allegations regarding the creation of the allonge and whether he
was in default are insufficient to raise an issue of fact inasmuch as they
are unsupported by any evidence and, instead, contradicted by the record
(see Chase Home Fin., LLC v. Miciotta, 101 A.D.3d at 1308, 956 N.Y.S.2d
271; Charter One Bank, FSB v. Leone, 45 A.D.3d at 959, 845 N.Y.S.2d
513). In light of defendant's failure to raise an issue of fact, he has not
shown that there is merit to his proposed amended answer and, therefore,
we discern no abuse of discretion in the denial of his cross motion (see
Town of Plattekill v. Ace Motocross, Inc., 87 A.D.3d 788, 789, 928
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N.Y.S.2d 151 [2011]; Marotta v. Hoy, 55 A.D.3d 1194, 1196, 866 N.Y.S.2d
415 [2008] ). We have considered defendant's remaining contentions and
find them to be similarly unavailing.
ORDERED that the order is affirmed, without costs.
STEIN, SPAIN and GARRY, JJ., concur.
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US BANK NATIONAL ASSOCIATION, etc., respondent,
v.
Miguel MADERO, et al., appellants, et al., defendants.
Feb. 11, 2015.

Synopsis
Background: Assignee of mortgage brought foreclosure action against
mortgagors. The Supreme Court, Richmond County, Maltese, J., granted
summary judgment for assignee. Mortgagors appealed. The Supreme
Court, Appellate Division, 80 A.D.3d 751, 915 N.Y.S.2d 612, affirmed as
modified. The Supreme Court, Richmond County, Maltese, J., 2012 WL
5893625, again granted summary judgment for assignee. Mortgagors
appealed.
Holdings: The Supreme Court, Appellate Division, held that:
1 assignee failed to demonstrate its prima facie entitlement to judgment as
matter of law, and
2 records in bank's possession, as custodian for trust for which assignee
served as trustee, were not admissible under business records exception
to hearsay rule.
Affirmed as modified.

Attorneys and Law Firms
DeGuerre Law Firm, P.C., Staten Island, N.Y. (Anthony DeGuerre of
counsel), for appellants.
Hogan Lovells U.S. LLP, New York, N.Y. (David Dunn, Leah Rabinowitz,
and Lisa J. Fried of counsel), for respondents.
REINALDO E. RIVERA, J.P., L. PRISCILLA HALL, LEONARD B. AUSTIN,
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In an action to foreclose a mortgage, the defendants Miguel Madero and
Martha Madero appeal, as limited by their brief, from so much of an order
of the Supreme Court, Richmond County (Maltese, J.), dated January 28,
2013, as, upon a decision of the same court dated November 15, 2012,
granted those branches of the plaintiff's motion which were for summary
judgment on the complaint, to strike their answer, and for an order of
reference, and denied those branches of their cross motion which were
pursuant to CPLR 3211(a) to dismiss the complaint, for summary judgment
dismissing the complaint, or for an immediate trial.
ORDERED that the order is modified, on the law, by deleting the
provisions thereof granting those branches of the plaintiff's motion which
were for summary judgment on the complaint, to strike the answer of the
defendants Miguel Madero and Martha Madero, and for an order of
reference, and substituting therefor a provision denying those branches of
the motion; as so modified, the order is affirmed insofar as appealed from,
with costs.
1 Generally, “[i]n residential mortgage foreclosure actions, as here, a
plaintiff establishes its prima facie entitlement to judgment as a matter of
law by producing the mortgage and the unpaid note, and evidence of the
default” (Midfirst Bank v. Agho, 121 A.D.3d 343, 347, 991 N.Y.S.2d 623;
see W & H Equities LLC v. Odums, 113 A.D.3d 840, 978 N.Y.S.2d 910;
Washington Mut. Bank v. Schenk, 112 A.D.3d 615, 616, 975 N.Y.S.2d
902; Wells Fargo Bank, N.A. v. Webster, 61 A.D.3d 856, 877 N.Y.S.2d
200). However, “[w]here the plaintiff is not the original lender and standing
is at issue, the plaintiff seeking summary judgment must also provide
evidence that it received both the mortgage and note by a proper
assignment which can be established by the production of a written
assignment of the note or by physical delivery to the plaintiff of the
mortgage and note” (Midfirst Bank v. Agho, 121 A.D.3d at 347–348, 991
N.Y.S.2d 623 [citations omitted] ).
2 On its motion for summary judgment, the plaintiff had the burden of
establishing, by proof in admissible form, its prima facie entitlement to
judgment as a matter of law (see CPLR 3212[b]; Zuckerman v. City of New
York, 49 N.Y.2d 557, 427 N.Y.S.2d 595, 404 N.E.2d 718). In support of its
motion for summary judgment, the plaintiff submitted, inter alia, a copy of
the note and the mortgage. The plaintiff also submitted an affidavit of Kyle
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N. Campbell, a Vice President of Loan Documentation for Wells Fargo
Bank, N.A., successor by merger to Wells Fargo Home Mortgage, Inc.
(hereinafter Wells Fargo), doing business as America's Servicing
Company (hereinafter ASC), the servicing agent for the plaintiff. Based on
his personal knowledge and his review of the pleadings and records
maintained by Wells Fargo and ASC, Campbell provided a summary of
relevant events, including the execution of the mortgage and the note, the
transfer of the mortgage and the note to Wells Fargo, as custodian for the
trust for which the plaintiff served as trustee, and the default in payments
and amounts due.
3 However, the only bases for Campbell's assertions that the note and the
mortgage were physically transferred to Wells Fargo as custodian for the
trust on March 1, 2007, and that Wells Fargo was in physical possession
of the note and the mortgage at the time this action was commenced, were
documents in the possession of Wells Fargo and ASC.

These records

constituted hearsay (see generally People v. Goldstein, 6 N.Y.3d 119, 127,
810 N.Y.S.2d 100, 843 N.E.2d 727). Since Campbell failed to lay a proper
foundation for the admission of these records under the business records
exception to the hearsay rule (see CPLR 4518[a] ), those of Campbell's
assertions that were based on these records were inadmissible. Since the
motion was predicated on evidence that was not in admissible form, the
plaintiff failed to establish its prima facie entitlement to judgment as a
matter of law (see JP Morgan Chase Bank, N.A. v. RADS Group, Inc., 88
A.D.3d 766, 767, 930 N.Y.S.2d 899). Accordingly, the Supreme Court
should have denied those branches of the plaintiff's motion which were for
summary judgment on the complaint, to strike the answer of the
defendants Miguel Madero and Martha Madero, and for an order of
reference, without regard to the sufficiency of the papers submitted in
opposition (see Winegrad v. New York Univ. Med. Ctr., 64 N.Y.2d 851,
853, 487 N.Y.S.2d 316, 476 N.E.2d 642).
The appellants' remaining contentions are without merit.

Parallel Citations
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MARINE MIDLAND BANK, N.A., Plaintiff–Appellant,
v.
EMBASSY EAST, INC., et al., Defendants–Respondents.
April 17, 1990.
Bank brought suit to recover on note and guarantees. The Supreme Court,
New York County, Tyler, J., denied bank's motion for summary judgment,
and bank appealed. The Supreme Court, Appellate Division, held that: (1)
experienced businessmen who executed note and guarantees were
presumed to have read documents that they signed and were conclusively
bound by terms contained therein, and (2) corporate and individual
guarantors were foreclosed from asserting reliance on any oral
representation as to nature of debt, which they had guaranteed absolutely
and unconditionally notwithstanding its invalidity or unenforceability.
Order reversed; motion granted.
**768 P. Sherman, for plaintiff-appellant.
A.J. Goodman, for defendants-respondents.
Before ROSS, J.P., and CARRO, ROSENBERGER, ELLERIN and SMITH,
JJ.

Opinion
MEMORANDUM DECISION.
Order, Supreme Court, New York County (Andrew Tyler, J.), entered April
26, 1989, which denied plaintiff-appellant's motion for summary judgment,
*421 unanimously reversed, on the law, and the motion granted, with
costs.
1 Supreme Court erred in denying the motion by plaintiff-appellant Marine
Midland Bank for summary judgment, on the ground that the supporting
affidavit of a vice-president who did not take part in the loan negotiations
and did not have personal knowledge of the facts, was insufficient. The
affidavit was based upon documentary evidence which is legally
admissible. As such, it is sufficient to support a motion for summary
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judgment (Olan v. Farrell Lines, 64 N.Y.2d 1092, 489 N.Y.S.2d 884, 479
N.E.2d 229 [1985], aff'g 105 A.D.2d 653, 481 N.Y.S.2d 370 [1st Dept
1984]; Shortt v. Chandler, 135 A.D.2d 932, 933, 522 N.Y.S.2d 334 [3rd
Dept 1987] ). Review of the record shows that there are no triable issues
of fact and that appellant has established that it is entitled to summary
judgment as a matter of law.
Respondent Embassy East, Inc., a catering firm, hired R & H Financial
Services (“R & H”) to obtain financing for construction of a new catering
facility in Nassau County. The loan was to be guaranteed by a corporate
affiliate, respondent Embassy Terrace, Inc., and by the principals of these
two corporations, respondents Vito Salerno and Venanzio Salerno. The
financing request dated April 23, 1986 and submitted to the bank by R & H
on behalf of respondents states that “a $400,000 ninety day loan” was
being sought. Thereafter, R & H informed respondents that the bank had
agreed to their proposed repayment terms on condition that the loan was
guaranteed by the two Salernos.
**769 Respondents maintain that their agent, R & H, had been instructed
to seek an unsecured line of credit, repayable on an amortized, long-term
basis. Nevertheless, on April 25, 1986, respondent Vito Salerno executed
a “variable interest time or demand note” which he now contends
contained a blank space where the payment date was to be filled in. Vito
Salerno maintains that he merely scanned, but did not read, the loan
documents at the closing and that he relied on the representations of his
agent made in the presence of the bank's employees that the loan was
repayable on an amortized, long-term basis. Unconditional guarantees of
Embassy East's indebtedness were also executed by respondent
Embassy Terrace, Inc. and the two Salernos. Respondents allege that on
June 25, 1986, they were advised for the first time that repayment of the
loan would be due immediately, even though the 90 days had not yet
elapsed.
Appellant, however, asserts that its letter of June 25, 1986, merely
confirmed the parties' understanding as to the terms *422 upon which the
bank would extend the repayment of the debt evidenced by the promissory
note. This letter, countersigned by Vito Salerno, does not contain a
demand for immediate repayment of the loan. However, it required
respondents to purchase, in installments, $300,000 of Marine Midland
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certificates of deposit to be held by appellant as collateral which would
ultimately be liquidated in satisfaction of the debt. The remaining $100,000
was to be paid in 12 equal monthly installments. Even though respondents
delivered only $100,000 in collateral, appellant permitted them to renew
the loan by executing a series of 90–day notes until April 4, 1988, when
the bank demanded payment in full.
The documentary evidence submitted by appellant clearly establishes its
entitlement to summary judgment. Respondents admit that Vito Salerno
executed the promissory note dated May 2, 1986. None of the terms which
respondents maintain were represented to them by their agent are
evidenced by this note or any other writing. To the contrary, the note is
entirely consistent with the terms proposed in the financing request
submitted by respondents' agent. It is significant that respondents have
submitted no correspondence or other evidence to establish that their
agent was instructed to seek an unsecured line of credit repayable on a
long-term basis, and the record contains only respondents'
unsubstantiated assertions that they were misled by their agents who were
in collusion with the bank's employees.
2 Moreover, we find it incredible that the individual respondents, who were
represented in the financing request as being experienced businessmen,
would have relied on these alleged oral representations which plainly
differed from the terms on the face of the note. It is no defense that
respondents did not read the note or the guarantees, for the law presumes
that one who is capable of reading has read the document which he has
executed (Humble Oil & Refining Co. v. Jaybert Esso Service Station, Inc.,
30 A.D.2d 952, 294 N.Y.S.2d 190 [1st Dept 1968] ) and he is conclusively
bound by the terms contained therein (Pimpinello v. Swift & Co., 253 N.Y.
159, 163, 170 N.E. 530 [1930]; Newmark & Lewis, Inc. v. Olim Realty
Corp., 109 A.D.2d 737, 486 N.Y.S.2d 55 [2nd Dept 1985] ).
34 Respondents' claim of fraud in the inducement is unavailing as a
defense to their obligations as guarantors of the corporate debt. Vague
and conclusory allegations based on conjecture or suspicion cannot defeat
a motion for summary judgment (Oates v. Marino, 106 A.D.2d 289, 291,
482 N.Y.S.2d 738 [1st Dept 1984] ). Moreover, the guarantees executed
by respondents each recites that it “shall not be changed or affected by
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any representation,

*423 oral agreement, act or thing whatsoever,

except as herein provided” and that the guarantor's obligation shall not be
affected by “the invalidity or unenforceability of any of the indebtedness.”
Thus the corporate and individual guarantors are foreclosed from asserting
reliance on any oral representation as to the nature of the debt which they
had guaranteed absolutely and unconditionally notwithstanding its
invalidity or unenforceability. (See **770 Citibank v. Plapinger, 66 N.Y.2d
90, 94–96, 495 N.Y. S.2d 309, 485 N.E.2d 974 [1985]; Marine Midland
Bank, N.A. v. CES/Compu–Tech, Inc., 147 A.D.2d 396, 537 N.Y.S.2d 818
[1st Dept 1989] ).
Settle order.

Parallel Citations
160 A.D.2d 420, 553 N.Y.S.2d 767
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McKinney's CPLR Rule 3212

Rule 3212. Motion for summary judgment

(a) Time; kind of action. Any party may move for summary judgment in
any action, after issue has been joined; provided however, that the court
may set a date after which no such motion may be made, such date being
no earlier than thirty days after the filing of the note of issue. If no such
date is set by the court, such motion shall be made no later than one
hundred twenty days after the filing of the note of issue, except with leave
of court on good cause shown.

(b) Supporting proof; grounds; relief to either party. A motion for
summary judgment shall be supported by affidavit, by a copy of the
pleadings and by other available proof, such as depositions and written
admissions. The affidavit shall be by a person having knowledge of the
facts; it shall recite all the material facts; and it shall show that there is no
defense to the cause of action or that the cause of action or defense has
no merit. The motion shall be granted if, upon all the papers and proof
submitted, the cause of action or defense shall be established sufficiently
to warrant the court as a matter of law in directing judgment in favor of any
party. Except as provided in subdivision (c) of this rule the motion shall be
denied if any party shall show facts sufficient to require a trial of any issue
of fact. If it shall appear that any party other than the moving party is
entitled to a summary judgment, the court may grant such judgment
without the necessity of a cross-motion.

(f) Facts unavailable to opposing party. Should it appear from affidavits
submitted in opposition to the motion that facts essential to justify
opposition may exist but cannot then be stated, the court may deny the
motion or may order a continuance to permit affidavits to be obtained or
disclosure to be had and may make such other order as may be just.
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Supreme Court, Appellate Division, Second Department, New York.

TD BANK, N.A., etc., plaintiff,
Lawrence Equity Holdings, LLC, appellant,
v.
126 SPRUCE STREET, LLC, et al., respondents.
May 7, 2014.

Synopsis
Background: Mortgagee brought action against mortgagor, seeking to
foreclose a mortgage. The Supreme Court, Nassau County, Galasso, J.,
denied summary judgment for mortgagee. Mortgagee appealed.
Holding: The Supreme Court, Appellate Division, held that although
mortgagee demonstrated prima facie entitlement to judgment as matter of
law, trial court properly denied motion as premature, where mortgagor
raised issues warranting further discovery.
Affirmed.
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Opinion
*716 In an action, inter alia, to foreclose a mortgage, the plaintiff Lawrence
Equity Holdings, LLC, appeals, as limited by its brief, from so much of an
order of the Supreme Court, Nassau County (Galasso, J.), dated
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September 13, 2012, as denied, in effect, as premature, that branch of its
motion which was for summary judgment on its cause of action for
foreclosure.
ORDERED that the order is affirmed insofar as appealed from, with one
bill of costs payable to the respondents appearing separately and filing
separate briefs.
12 Although the plaintiff Lawrence Equity Holdings, LLC (hereinafter
Lawrence), demonstrated its prima facie entitlement to judgment as a
matter of law on its cause of action for foreclosure (see Citibank, N.A. v.
Van Brunt Props., LLC, 95 A.D.3d 1158, 1159, 945 N.Y.S.2d 330; Zanfini
v. Chandler, 79 A.D.3d 1031, 1032, 912 N.Y.S.2d 911; HSBC Bank USA v.
Merrill, 37 A.D.3d 899, 900, 830 N.Y.S.2d 598; Household Fin. Realty
Corp. of N.Y. v. Winn, 19 A.D.3d 545, 546, 796 N.Y.S.2d 533), the
Supreme Court properly denied, in effect, as premature, that branch of its
motion which was for summary judgment on that cause of action (see
Aurora Loan Servs., LLC v. LaMattina & Assoc., Inc., 59 A.D.3d 578, 872
N.Y.S.2d 724; Ruiz v. Griffin,

50 A.D.3d 1005, 1006, 856 N.Y.S.2d

641; Juseinoski v. New York Hosp. Med. Ctr. of Queens, 29 A.D.3d 636,
637, 815 N.Y.S.2d 183; Baron v. Incorporated Vil. of Freeport, 143 A.D.2d
792, 792–793, 533 N.Y.S.2d 143). “CPLR 3212(f) permits a party opposing
summary judgment to obtain further discovery when

*717 it appears

that facts supporting the position of the opposing party exist but cannot be
stated” (Juseinoski v. New York Hosp. Med. Ctr. of

**601 Queens, 29

A.D.3d at 637, 815 N.Y.S.2d 183; see Aurora Loan Servs., LLC v.
LaMattina & Assoc., Inc., 59 A.D.3d at 578, 872 N.Y.S.2d 724; Ruiz v.
Griffin, 50 A.D.3d at 1006, 856 N.Y.S.2d 641). “ This is especially so where
the opposing party has not had a reasonable opportunity for disclosure
prior to the making of the motion” (Baron v. Incorporated Vil. of Freeport,
143 A.D.2d at 793, 533 N.Y.S.2d 143; see Aurora Loan Servs., LLC v.
LaMattina & Assoc., Inc., 59 A.D.3d at 578, 872 N.Y.S.2d 724). Here, the
defendant Club Central, LLC, raised issues warranting further discovery.
Accordingly, the Supreme Court properly denied, in effect, as premature,
that branch of Lawrence's motion which was for summary judgment on its
cause of action for foreclosure.
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McKinney's CPLR Rule 3124

Rule 3124. Failure to disclose; motion to compel disclosure
If a person fails to respond to or comply with any request, notice,
interrogatory, demand, question or order under this article, except a notice
to admit under section 3123, the party seeking disclosure may move to
compel compliance or a response.
Protective Order and Sanction Order Distinguished.
First Department Issues Conditional Order of Preclusion, with
Sanctions, in Appeal from Motion under CPLR 3124
In the main Practice Commentary to this section, we note that even if a
motion is labeled as one under CPLR 3124, the court is empowered on
appropriate facts to treat it as if made under CPLR 3126 and issue a
conditional order with sanctions. That's apparently what happened in
Anonymous v. High School for Environmental Studies, 32 A.D.3d 353, 820
N.Y.S.2d 573 (1st Dep't 2006), where the court issued a conditional order
striking defendant's answer if defendants did not pay plaintiff's attorney
$7,500 for the time and expense incurred in pursuing discovery. The
appeal was apparently from a motion to compel under CPLR 3124, but
involved an “abuse of the provisions of CPLR article 31.” Id. at 359, 820
N.Y.S.2d at 579.
Regardless of whether a court has the power to impose the sanctions
listed in CPLR 3126 on a motion under CPLR 3124, it certainly has the
power to impose sanctions under Part 130 if it finds that the party resisting
disclosure has engaged in frivolous conduct. See 22 NYCRR § 130-1.1(c)
(defining frivolous conduct). The First Department's award of $7,500 was
not formally labeled as one for sanctions under Part 130, but appeared to
be justified under its provisions.
Compelling Disclosure by Order.
Most of the disclosure devices offered by Article 31 may be exploited by
the service of mere notices without prior court leave. Indeed, CPLR
3102(b) states that either a stipulation between the parties or a notice
served by the seeking party are the “normal” methods for obtaining
disclosure. See Commentary C3102:2, above. The exceptions that require
initial court leave are discussed in the Commentaries on CPLR 3102.
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If a stipulation is not forthcoming and a notice proves unavailing, the party
seeking the disclosure can move under CPLR 3124 for an order
compelling compliance. The motion should not be made unless a
stipulation was sought or a notice was used and did not work. It was noted
right on the heels of the CPLR's enactment that an initial motion under
CPLR 3124 to compel a disclosure that could have been sought by mere
notice will be denied as premature. See, e.g., Schreter v. Brumer, N.Y.L.J.,
October 16, 1963, p. 18, col. 7 (Sup. Ct. Queens Co.).
The approach is not completely unyielding. If a stipulation has not been
reached and it also appears on the facts of a particular case that an
attempt to secure a disclosure by mere notice would be futile, an initial
application under CPLR 3124 could possibly be entertained. If the motion
is denied for prematurity, the applicant being remitted to a notice that
afterwards proves unavailing, the CPLR 3124 motion may be renewed on
such a showing. It would be an extremely rare case in which a judge would
grant an order under CPLR 3124 before a party served a notice and
attempted to resolve the dispute before making the motion. See 22
NYCRR § 202.7(a), (c) (requiring party moving to compel disclosure to
demonstrate good faith attempt to resolve dispute).
CPLR 3124 is available to compel disclosure under almost all of the
various devices supplied by Article 31. The major exception is the demand
to admit under CPLR 3123, which is self-executing. Glasser v. City of New
York, 265 A.D.2d 526, 697 N.Y.S.2d 167 (2d Dep't 1999). If a party
ignores a proper notice to admit, it will be deemed to have made an
admission. CPLR 3123(a). If, on the other hand, the party unreasonably
denies something that the seeking party is then able to prove at the trial,
the seeker's remedies are set forth in CPLR 3123(c). The party from whom
the admissions are sought may test the propriety of the demand to admit
with a motion for a protective order under CPLR 3103(a). See
Commentary C3123:6, above.
CPLR 3124 lists in general terms several disclosure devices that can be
the subject of a motion to compel. The devices listed are those that initially
are to proceed on mere stipulation or notice. If the use of a particular
device requires a court order, such as where disclosure is sought before
commencement of the action under CPLR 3102(c), the procedure would
initially be by motion for the order under the particular provision involved.
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The motion for that order would ordinarily resolve the same issues
involved in a CPLR 3124 motion, thus making a follow-up order under
CPLR 3124 unnecessary. The more meaningful remedy in that situation
would be a motion for a sanction under CPLR 3126.
The uses of CPLR 3124 are diverse, but it should be used only as a followup to a disobeyed notice or other rejected disclosure. If the seeking party
is entitled to the names of witnesses, for example, see Commentary
C3101:41, above, the names can be sought through questioning at a
deposition session set up on notice, with CPLR 3124 employed if the
names are refused. If the party desires, and is entitled to, the written
statements of an adverse party's witnesses, they can be sought with a
notice under CPLR 3120(1)(i). CPLR 3124 can be invoked only if the
notice proves insufficient. These are merely some common illustrations,
but the general lesson is that a party moving under CPLR 3124 should at
least be able to demonstrate that a disclosure notice was properly served
on the other side and that it has not been satisfied.
It has often been the bar's practice, when disclosure has been refused, to
pass over CPLR 3124 and seek a sanction directly under CPLR 3126. To
accomplish this direct resort to CPLR 3126, a party must be able to
establish that there has been a willful failure to disclose. CPLR 3126; see
Commentary C3126:7, below. The usual result of such an application is
not an outright penalty, but a conditional one, the condition being that the
penalty will take hold “unless” the resisting party makes the court ordered
disclosure within a certain period of time. This direct but conditional resort
to CPLR 3126 has proved popular not only with the bar, but with the bench
as well. It enables the judge to direct proper disclosure in a form that
carries sharper teeth than a simple court order directing disclosure without
a penalty under CPLR 3124.
This direct pathway into CPLR 3126 still appears to be permissible where
a party “willfully fails” to disclose information that should have been
disclosed. There are, however, two instances in which a bypass of CPLR
3124 in favor of a direct motion under CPLR 3126 is not to be permitted.
These concern the devices of discovery under CPLR 3120 and the
physical and mental examinations under CPLR 3121. When those are the
devices involved, a preliminary CPLR 3124 application must be made
before the party seeking the disclosure can resort to a CPLR 3126 motion
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for a penalty. The 1993 amendment to CPLR 3122(a) achieved this result
by specifically prescribing CPLR 3124, and not 3126, as the method for
compelling compliance from a party who has refused to comply with a
request under CPLR 3120 or 3121. See Commentary C3122:1, above.
C3124:2 Omission to Make Timely Objection.
A person who is served with a disclosure notice and does not make “timely
objection” substantially compromises her ability to resist a CPLR 3124
motion by arguing that the data sought is not disclosable. The sense of the
rule is that a dispute concerning whether the disclosure has to be made or
about a faulty procedural step will be raised by a prompt objection. For
example, a party served with a 3120 or 3121 notice must serve objections
within twenty days, and not just save them for use in opposition to a CPLR
3124 motion. CPLR 3122(a). If a party fails to object within twenty days
from the service of the notice, appellate review will be limited to
determining whether the requested material is privileged under CPLR
3101(b) or the demand is palpably improper. See, e.g., Saratoga Harness
Racing, Inc. v. Roemer, 274 A.D.2d 887, 711 N.Y.S.2d 603 (3d Dep't
2000). Trial courts have similarly limited the objections that can be made
on a motion to compel where the opponent has failed to raise timely
objections. See Sgambelluri v. Recinos, 192 Misc. 2d 777, 747 N.Y.S.2d
330 (Sup. Ct., Nassau Co. 2002); Commentary C3122:1, above.
The rule requiring the resisting party to make “timely objection” is not
always rigidly enforced, at least when the objections to the disclosure
invoke one of the exclusionary provisions of subdivisions (b), (c), or (d)(2)
of CPLR 3101. See, e.g., Gardner v. Kawasaki Heavy Industries Ltd., 213
A.D.2d 840, 623 N.Y.S.2d 416 (3d Dep't 1995); Commentary C3122:1,
above. Still, the resisting party's better practice--unless an agreement can
be worked out between the parties--is to avoid these questions by
promptly moving for a protective order when served with a notice seeking
what is deemed an unwarranted disclosure.
The motion to compel is not subject to specific time limitations, see CPLR
3122(a), but laches can play a role in a given case and prompt the court
on a CPLR 3124 motion to refuse to hear arguments that should have
been raised on a protective order motion. For example, in Remark Elec.
Corp. v. Manshul Const. Corp., 242 A.D.2d 694, 662 N.Y.S.2d 592 (2d
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Dep't 1997), the court denied a motion to compel where plaintiff waited
twenty months before seeking to compel answers to interrogatories.

McKinney's CPLR § 3126

§ 3126. Penalties for refusal to comply with order or to disclose
If any party, or a person who at the time a deposition is taken or an
examination or inspection is made is an officer, director, member,
employee or agent of a party or otherwise under a party's control, refuses
to obey an order for disclosure or wilfully fails to disclose information which
the court finds ought to have been disclosed pursuant to this article, the
court may make such orders with regard to the failure or refusal as are
just, among them:
1. an order that the issues to which the information is relevant shall be
deemed resolved for purposes of the action in accordance with the claims
of the party obtaining the order; or
2. an order prohibiting the disobedient party from supporting or opposing
designated claims or defenses, from producing in evidence designated
things or items of testimony, or from introducing any evidence of the
physical, mental or blood condition sought to be determined, or from using
certain witnesses; or
3. an order striking out pleadings or parts thereof, or staying further
proceedings until the order is obeyed, or dismissing the action or any part
thereof, or rendering a judgment by default against the disobedient party.
Defendants' Answers Are Stricken, and Default Judgment Imposed,
Where Clear and Convincing Evidence Demonstrates They
Committed Fraud on Court
In CDR Creances S.A.S. v. Cohen, 23 N.Y.3d 307, 991 N.Y.2d 519, 15
N.E.3d 274 (2014), the Court affirmed an order imposing civil procedure's
version of the death penalty: a striking of the pleadings and the imposition
of a default judgment as prescribed in CPLR 3126(3). This severe sanction
was imposed on a finding, “by clear and convincing evidence,” that
defendants had engaged in conduct that constituted a fraud on the court.
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CDR is an extreme case involving egregious conduct by several
defendants in two New York State court actions seeking to recover the
proceeds of a loan agreement that were wrongfully diverted and
concealed.
Sanction for Spoliation of Evidence.
In Detailed Opinion, First Department Outlines Obligation to Preserve
Electronically Stored Information and Penalties for Spoliation
In VOOM HD Holdings LLC v. EchoStar Satellite L.L.C., 93 A.D.3d 33, 939
N.Y.S.2d 321 (1st Dep't 2012), the First Department addressed several
important issues that recur with some frequency in the age of electronic
disclosure. Relying primarily on federal caselaw, the court declared that it
is “well settled” that once litigation is reasonably anticipated, a party must
preserve emails as part of a litigation hold, even if it requires suspension of
a computer system's automatic-deletion function. Defendant's failure to
adequately preserve the electronic information in this action constituted
“gross negligence at the very least,” and warranted an adverse inference
charge.
In its groundbreaking decision in Zubulake v. UBS Warburg LLC, 220
F.R.D. 212, 218 (S.D.N.Y. 2003), the court concluded that “[o]nce a party
reasonably anticipates litigation, it must suspend its routine document
retention/destruction policy and put in place a ‘litigation hold’ to ensure the
preservation of relevant documents.” In VOOM, the First Department
observed that this standard “has been widely adopted by federal and state
courts,... is harmonious with New York precedent in the traditional
discovery context, and provides litigants with sufficient certainty as to the
nature of their obligations in the electronic discovery context and when
those obligations are triggered.”
C3126:12. Other Conditions and Penalties.
While Not Granting Motion to Strike Complaint under CPLR 3126,
Court Enforces Terms of Parties' Stipulation and Precludes Plaintiff
from Offering Evidence at Trial
In Liberty Advanced Medical, P.C. v. State Farm Mutual Automobile
Insurance Co., 2011 WL 4120726 (Dist. Ct., Nassau County 2011),
defendant moved for an order striking plaintiff's complaint and dismissing
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the action due to plaintiff's failure to provide “stipulated” discovery. The
stipulation in question resolved a previous motion by defendant to strike
plaintiff's complaint and required plaintiff to provide defendant with
complete and proper responses to defendant's demands for
interrogatories, discovery and inspection, expert witness disclosure, and
names and addresses of witnesses, within 60 days. The stipulation also
provided that plaintiff shall “be precluded from offering such evidence not
provided during the pendency of the action.”
Plaintiff waited almost six weeks after defendant served the motion to
strike, and then supplied responses. The court concluded that the facts did
not establish a “willful” or “contumacious” failure to provide discovery and,
therefore, denied defendant's request for an order striking the complaint
and dismissing the action pursuant to CPLR 3126.

Conditional Order under CPLR 3126.
Supreme Court Acted Within the Bounds of Discretion by Issuing
“Unconditional” Order Under CPLR 3126 Striking Defendant's
Answer
The subject of conditional orders arose once again in Fish & Richardson,
P.C. v. Schindler, 75 A.D.3d 219, 901 N.Y.S.2d 598 (1st Dep't 2010), but
only because the court did not issue one. Instead, the supreme court
unconditionally struck defendant's answer under CPLR 3126(3) after
defendant refused to comply with numerous requests for disclosure and
“multiple court orders.” Defendant argued, without citing to any authority,
that it was an abuse of discretion to strike the answer “in the absence of a
conditional order or a specific warning by the court that he faced imminent
dismissal.”
The First Department noted that CPLR 3126 permits the court to “make
such orders ... as are just” and, therefore, “it may, in an appropriate case,
determine that the pattern of noncompliance is so significant that a severe
sanction is appropriate.” Given the defendant's “pattern of disobeying court
orders and failing to provide discovery,” this was an appropriate case to
issue an unconditional order of preclusion. In sum, “defendant's continuing
disregard of his discovery obligations warranted the court's striking the
answer, and no further warning was required.” Furthermore, the court
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emphasized that “a penalty imposed pursuant to CPLR 3126 should not be
readily disturbed absent a clear abuse of discretion,” which was not
present under these facts.

Which Sanction to Impose?
Order of Preclusion Under CPLR 3126(2) May Be More Powerful Than
Order Dismissing The Case Under CPLR 3126(3)
In the 2007 entry under this heading, we discussed three Second
Department decisions that stand for the startling proposition that a party
moving pursuant to CPLR 3126 may be in a far better position if she
obtains an order of preclusion under CPLR 3126(2), rather than an outright
dismissal of the action under CPLR 3126(3). See Daluise v. Sottile, 40
A.D.3d 801, 837 N.Y.S.2d 175 (2d Dep't 2007); Aguilar v. Jacoby, 34
A.D.3d 706, 827 N.Y.S.2d 77 (2d Dep't 2006); Kalinka v. Saint Francis
Hosp., 34 A.D.3d 742, 827 N.Y.S.2d 75 (2d Dep't 2006). This problem is
also discussed in the main Practice Commentary. See Practice
Commentary CPLR 3126, C3126:8.
This paradox is perpetuated in a decision from a supreme court in the First
Department. In Rosen v. Levy, 2008 WL 660435 (Sup. Ct., Bronx Co.
2008), plaintiff's original suit for personal injuries was dismissed under
CPLR 3126(3) for failure to provide discovery after plaintiff defaulted on
the motion. Plaintiff then commenced a second action against the same
parties asserting identical claims. Predictably, defendants moved for an
order under CPLR 3211(a)(5) dismissing the second action as barred by
res judicata and collateral estoppel.
Citing Aguilar, the court noted that “where an action is dismissed for a
plaintiff's failure to provide discovery, said dismissal is not generally a
dismissal on the merits and as such does not bar the commencement of a
subsequent action.” Rosen, 2008 WL 600435 at *4. In that the prior action
did not conclude with an order precluding plaintiff from offering evidence at
trial, the dismissal was not on the merits and did not bar the instant action
on the grounds of res judicata and/or collateral estoppel.
This conclusion in Rosen is supported by the 1985 Court of Appeals
decision in Maitland v. Trojan Electric & Machine Co., Inc., 65 N.Y.2d 614,
491 N.Y.S.2d 147 (1985), in which the Court held that when “a plaintiff's
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noncompliance with a disclosure order does not result in a dismissal with
prejudice, or an order of preclusion or summary judgment in favor of
defendant so as to effectively close plaintiff's proof, dismissal resulting
from the noncompliance is not a merits determination so as to bar
commencement of a second action.” Id. at 615-16, 491 N.Y.S.2d at 147.
Maitland and Rosen represent the rare situation in which a second action,
commenced after a dismissal of a prior identical action under CPLR
3126(3), is not met by the statute of limitations defense.
If the statute of limitations has expired in the interim and plaintiff must rely
on CPLR 205(a)'s six-month extension to commence the second action,
that safety net will now likely be out of reach after the Court of Appeals
recent holding in Andrea v. Arnone, Hedin, Casker, Kennedy and Drake,
Architects and Landscape Architects, 5 N.Y.3d 514, 806 N.Y.S.2d 453
(2005). In Andrea, the Court concluded that an action dismissed under
CPLR 3126 for failure to comply with disclosure obligations is classified as
a dismissal for “neglect to prosecute,” which is denied CPLR 205(a)'s
indulgence. Id. at 518, 806 N.Y.S.2d at 566. As discussed below, an
amendment to CPLR 205(a) effective July 7, 2008 now requires that a
judge dismissing plaintiff's action under CPLR 3126(3) “set forth on the
record the specific conduct constituting the neglect, which conduct shall
demonstrate a general pattern of delay in proceeding with the litigation.”
There are several important lessons to be derived from the decisions
discussed above. First, any plaintiff who allows a case to be dismissed
pursuant to CPLR 3126 in the midst of the current crusade being waged by
the Court of Appeals against sloppy practice is skating on very thin ice. If
the Court has an opportunity to address this specific issue and to
reexamine the 1985 holding in Maitland, strong arguments can be made
that a different conclusion is warranted in this era. Furthermore, most
cases dismissed under CPLR 3126 are personal injury cases, subject to a
three-year statute of limitations. It is the extremely rare case in which time
remains on the original statute after such a dismissal and the plaintiff does
not need to rely on CPLR 205(a) in the second action.
As for the defendant, any motion made under CPLR 3126 should include a
request for preclusion under CPLR 3126(2), assuming such relief is
warranted, and a request that the dismissal be “with prejudice.” If the order
contains this form of relief, it will allow the defendant to raise the bar of res
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judicata in the second action, even if it is still timely under the original
statute of limitations. If a party is moving under CPLR 3126(3) for an order
dismissing the complaint based on a failure to comply with disclosure, she
should also remind the judge that in addition to seeking an order of
dismissal, she is requesting that the judge outline: 1) “the specific conduct
constituting the neglect” and, 2) plaintiff's “general pattern of delay in
proceeding with the litigation.” As noted in the discussion under the
heading below, that will satisfy the new requirements in CPLR 205(a).
Furthermore, if the second action must rely on CPLR 205(a)'s six-month
extension, the defendant must be sure to raise the defense of statute of
limitations in a CPLR 3211(a) pre-answer motion to dismiss or as an
affirmative defense in the answer. This defense was apparently not
interposed in Maitland, Aguilar and Rosen, and one wonders if it was
waived.
As Professor Siegel has correctly observed, the reasoning in Rosen
amounts “to a kind of topsy-turvy application of ... CPLR 3126,” in which
the seemingly most severe sanction of dismissal has far less utility than an
order of preclusion. Res Judicata Does Not Bar Second Action Where First
Was Dismissed for P's Disclosure Resistance, 196. Siegel's Practice
Review 2 (2008). In these situations, it may prove best for the defendant to
take an inch, rather than a mile. An order of preclusion under CPLR
3126(2), or even an order deeming certain issues in the case to be
resolved under CPLR 3126(1), can provide grounds for a motion for
summary judgment on the merits. If such a motion is granted, it will pave
the way for dismissal of any identical second action on res judicata
grounds, regardless of when it is commenced.
Amendment To CPLR 205(a), Effective July 7, 2008, Will Impact On
Defendants' Motions For Dismissal Grounded Upon CPLR 3126(3)
CPLR 205(a) was amended effective July 7, 2008, adding a new final
sentence providing that:
Where a dismissal is one for neglect to prosecute the action made
pursuant to rule thirty-two hundred sixteen of this chapter or otherwise, the
judge shall set forth on the record the specific conduct constituting the
neglect, which conduct shall demonstrate a general pattern of delay in
proceeding with the litigation.
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This requirement is an odd one and its placement in Article 2 of the CPLR,
which pertains to the statute of limitations, is perplexing. CPLR 205(a)
does not provide grounds for moving to dismiss an action if there has been
a neglect to prosecute and, at least for a period of time, it is doubtful that a
judge's attention will be drawn to this provision on such a motion.
CPLR 205(a) is the popular provision that generally allows a party who has
timely commenced an action that is ultimately dismissed to commence a
new action based upon the same transaction or occurrence, provided that
filing and service of the initiatory papers are made within six months after
the dismissal. This provision has rescued many plaintiffs who have
encountered obstacles of all sorts in prosecuting a prior action, with life
and death almost always on the line when it is invoked. Therefore, it is
frequently the subject of judicial interpretation, as evidenced by the two
major appearances it made in the Court of Appeals during the 2007-08
Term. See Connors, Court Was Rich with CPLR and Practice Questions,
N.Y.L.J., September 2, 2008, Special Section, p. 2.
The benevolence afforded by CPLR 205(a) is denied to cases that fall into
one of four categories: (1) those terminated through voluntary
discontinuance, see CPLR 3217, (2) those dismissed based on a lack of
personal jurisdiction, (3) those terminating in a final judgment on the
merits, which are barred by the doctrine of res judicata, and (4) those
dismissed for a neglect to prosecute. In Andrea v. Arnone, Hedin, Casker,
Kennedy and Drake, Architects and Landscape Architects, 5 N.Y.3d 514,
806 N.Y.S.2d 453 (2005), the Court of Appeals held that the dismissal of
an action for failure to comply with discovery orders is a dismissal for
neglect to prosecute within the meaning of CPLR 205(a). Therefore, the
statute's six-month extension is not available to plaintiffs whose actions
have been dismissed in this fashion. See 2006 and 2007 Supplementary
Practice Commentary, CPLR 3126 C3126:8. As explained by the Court,
“[t]he plain purpose of excluding actions dismissed for neglect to prosecute
from those that can be, in substance, revived by a new filing under CPLR
205(a) was to assure that a dismissal for neglect to prosecute would be a
serious sanction, not just a bump in the road.” Andrea, 5 N.Y.3d at 521,
806 N.Y.S.2d at 456-57.
While the new language added to CPLR 205(a) does not specifically refer
to dismissals under CPLR 3126(3), it applies to any dismissal for neglect
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to prosecute under CPLR 3216 “or otherwise.” Therefore, the new
requirement was likely intended to apply to the full panoply of dismissals
grounded upon a neglect to prosecute, including those based on a failure
to comply with disclosure. After the Court's holding in Andrea, a dismissal
under CPLR 3126(3) is most certainly a dismissal for neglect to prosecute.
If a party is moving under CPLR 3126(3) for an order dismissing the
complaint based on a failure to comply with disclosure, she should remind
the judge that in addition to seeking an order of dismissal, she is
requesting that the judge outline: 1) “the specific conduct constituting the
neglect” and, 2) plaintiff's “general pattern of delay in proceeding with the
litigation.” See Lopez v. State, 2008 WL 4239017 (N.Y. Ct. Cl. 2008)
(setting forth new requirements in CPLR 205(a) on the record in case
dismissed for neglect to prosecute under CPLR 3216). That should not be
a difficult task because the moving papers on a meritorious motion under
CPLR 3126(3) must, in any event, establish that the plaintiff or defendant
“willfully” failed to provide disclosure. See, e.g., Roman v. City of New
York, 38 A.D.3d 442, 443, 832 N.Y.S.2d 528, 529 (1st Dep't 2007) (“The
drastic sanction of striking pleadings is justified only when the moving
party shows conclusively that the failure to disclose was wilful,
contumacious or in bad faith.”); Cestaro v. Chin, 20 A.D.3d 500, 799
N.Y.S.2d 143 (2d Dep't 2005) (“[T]he extreme sanction of dismissing the
complaint [under CPLR 3126(3)] ... is not warranted because it does not
appear that the plaintiff willfully and contumaciously failed to appear for an
examination before trial and provide complete responses to the discovery
demands.”); see also Practice Commentary, CPLR 3126, C3126:7.
“Disobedience Must Be Shown Willful.” The “specific conduct constituting
the neglect” and plaintiff's “general pattern of delay in proceeding with the
litigation” will necessarily follow from the finding that the “failure to disclose
was wilful, contumacious or in bad faith.” In this respect, the amendment to
CPLR 205(a) does not affect the Court of Appeals ruling in Andrea, but
merely imposes an additional technical requirement on the trial court if it
grants a CPLR 3126 motion to dismiss.
In the typical case in which a court orders a dismissal under CPLR
3126(3), a party has: 1) failed to comply with the initial disclosure demand,
2) failed to comply with the movant's good faith effort to resolve the
discovery dispute, see 22 NYCRR § 202.7; cf., Amherst Synagogue v.
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Schuele Paint Co., Inc., 30 A.D.3d 1055, 1056-57, 816 N.Y.S.2d 782, 783
(4th Dep't 2006) (reversing supreme court's granting of CPLR 3126 order
because defendants “failed to demonstrate that they made a diligent effort
to resolve this discovery dispute”), 3) failed to comply with a court's order
under CPLR 3124 to provide the disclosure, and 4) failed to comply with a
30-day conditional order. Therefore, it is difficult to conceive of a case
properly dismissed pursuant to CPLR 3126(3) that will not also provide a
basis for the court to outline the new requirements in CPLR 205(a). If a
judge cannot set forth “specific conduct constituting the neglect” and
plaintiff's “general pattern of delay in proceeding with the litigation,” the
case is most probably not a candidate for dismissal under CPLR 3126(3).
CPLR 205(a). The case may, however, warrant the imposition of other
penalties under CPLR 3126.
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Foreclosure Disclosure
CPLR 3124 Motion To Compel
1. Need to initiate Demands for Disclosure at the time of the Answer
CPLR 3107 Notice to take Deposition
CPLR 3111 Notice of Production of books, papers and other things. (At Deposition)
CPLR 3120 Discover and production of documents and things for inspection
2. CPLR 3122 Objection to disclosure (twenty (20) days)
Failure to timely object may compromise ability to resist CPLR 3124 motion
3. Residential Mortgage Foreclosure Settlement Conference

NYCRR 202.12-a(b)(7) Motions shall be held in abeyance but discovery is not stayed.
NYCRR 202.12-a(b)(5) Document production is not mandatory but is a failure in
production a lack of good faith?

4. CPLR 3124 is a Motion that seeks only to compel compliance or a response unless a party
“wilfully fails to disclose information” which the Court finds ought to be disclosed.
NYCRR 202.7 Affirmation of good faith
Lack of a preliminary conference order or other order may preclude relief under
CPLR 3126 - Penalties for refusal to comply with order or to disclose.
To obtain a penalty there must be a failure to obey an order or willful refusal to comply.

5. Summary Judgment - Failure to disclose
Present rules allow a motion for summary judgment to be considered before (important)
disclosure is exchanged.
NYCRR 202.8(f) Motions relating to disclosure referred to Preliminary conference.
CPLR 2201 Stay pending disclosure as previously demanded.
CPLR 2211 Order to Show Cause
NYCRR 2027(f) Notice of Stay
CPLR 3212(f) Facts unavailable to opposing party.
6. View From the Bench:
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Be selective on any Stay application
Hold Plaintiff to its burden of proof
Remember equity and fairness is still in play
You must link a failure of disclosure to a substantive right - What is the prejudice?
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29 Misc.3d 1202(A)
Unreported Disposition
(The decision of the Court is referenced in a table in the New York
Supplement.)
Supreme Court, Suffolk County, New York.

DEUTSCHE BANK TRUST COMPANY AMERICAS as trustee,
Plaintiff(s),
v.
Derek McCOY; Edyta McCoy; Mortgage Electronic
Registration Systems, Inc. as nominee for Homecomings
Financial, LLC, (f/k/a Homecomings Financial Network, Inc.)
Board of Managers of the Silver Chase Condominium; “John
Doe # 1–5 and “Jane Doe # 1–5” said names being fictitious, it
being the intention of Plaintiff to designate any and all
occupants, tenants, persons or corporations, if any, having or
claiming an interest in or lien upon the premises being
foreclosed herein, Defendant(s).
No. 7782–2008.
Sept. 21, 2010.

Attorneys and Law Firms
Fein, Such & Crane, LLP, Chestnut Ridge, for Plaintiff.
Derek McCoy, Edyta McCoy, Coram, Defendants Pro Se.

Opinion
PETER H. MAYER, J.
*1 UPON DUE DELIBERATION AND CONSIDERATION BY THE COURT
of the foregoing papers, the motion is decided as follows: it is
ORDERED that plaintiff's resubmitted application (seq.# 002) for an order
of reference in this foreclosure action is considered under 2009 N.Y.
Laws, Ch. 507, enacted December 15, 2009, and 2008 N.Y. Laws, Ch.
472, enacted August 5, 2008 (as amended), as well as the related statutes
and case law, and is hereby denied without prejudice, and with leave to
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resubmit upon proper papers, for the reasons set forth herein; and it is
further
ORDERED that, inasmuch as the plaintiff has failed to properly show that
the homeowner-defendants are not entitled to a foreclosure settlement
conference, pursuant to CPLR 3408 such conference is hereby scheduled
for November 17, 2010, 9:30 a.m., in the courtroom of the undersigned,
located at Room A–259, Part 17, One Court Street, Riverhead, N.Y. 11901
(631–852–1760), for the purpose of holding settlement discussions
pertaining to the rights and obligations of the parties under the mortgage
loan documents, including but not limited to, determining whether the
parties can reach a mutually agreeable resolution to help the defendant
avoid losing their home, and evaluating the potential for a resolution in
which payment schedules or amounts may be modified or other workout
options may be agreed to, and for whatever other purposes the Court
deems appropriate; and it is further
ORDERED that “Sherry Hall,” who purports, in this particular case, to be
the Vice President of Homecomings Financial Network, Inc., the purported
attorney-in-fact for the plaintiff, shall appear at the November 17, 2010
Foreclosure Settlement Conference; and it is further
ORDERED that “Nikole Shelton,” the individual who purportedly notarized
Ms. Hall's signature in this particular action, as well as in the action entitled
GMAC Mortgage, LLC v. Ingoglia, under Suffolk County Index Number
3463–2009, shall appear at the November 17, 2010 Conference; and it is
further
ORDERED that any attorney appearing at the conference on behalf of the
plaintiff (including a per diem attorney) shall, pursuant to CPLR 3408, be
fully authorized to dispose of the case; and it is further
ORDERED that the plaintiff shall bring to all future conferences all
documents necessary for evaluating the potential settlement, modification,
or other workout options which may be appropriate, including but not
limited to the payment history, an itemization of the amounts needed to
cure the default and satisfy the loan, and the mortgage and note; if the
plaintiff is not the owner of the mortgage and note, the plaintiff shall
provide the name, address and telephone number of the legal owner of the
mortgage and note; and it is further
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ORDERED that the plaintiff shall promptly serve, via first class mail, a copy
of this Order upon the homeowner-defendants at all known addresses (or
upon their attorney if represented by counsel), as well as upon all other
appearing parties, and shall provide the affidavit(s) of such service to the
Court at the time of the scheduled conference, and annex a copy of this
Order and the affidavit(s) of service as exhibits to any future applications
submitted to the Court; and it is further
*2 ORDERED that in the event any scheduled court conference is
adjourned for any reason, the plaintiff shall promptly send, via first class
mail, written notice of the adjourn date to the homeowner-defendants at all
known addresses (or upon their attorney if represented by counsel), as
well as upon all other appearing parties, and shall provide the affidavit(s)
of such service to the Court at the time of the subsequent conference, and
annex a copy of this Order and the affidavit(s) of service as exhibits to any
future applications submitted to the Court; and it is further
ORDERED that with regard to any future applications submitted to the
Court, the moving party(ies) must clearly state, in an initial paragraph of
the attorney's affirmation, whether or not the statutorily required
foreclosure conference has been held and, if so, when such conference
was conducted; and it is further
ORDERED that with regard to any scheduled court conferences or future
applications by the parties, if the Court determines that such conferences
have been attended, or such applications have been submitted, without
proper regard for the applicable statutory and case law, or without regard
for the required proofs delineated herein, the Court may, in its discretion,
strike the non-compliant party's pleadings or deny such applications with
prejudice and/or impose sanctions pursuant to 22 NYCRR § 130–1, and
may deny those costs and attorneys fees attendant with the filing of such
future applications.
In this foreclosure action, the plaintiff filed a summons and complaint on
February 26, 2008. The complaint essentially alleges that the homeownerdefendants, Derek McCoy and Edyta McCoy, defaulted in payments with
regard to a December 8, 2006 mortgage in the principal amount of
$288,000.00 for the premises located at 35–34 Gibbs Road, Coram, New
York 11727. The original lender, Homecomings Financial, LLC, had the
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mortgage assigned to the plaintiff by assignment dated February 28, 2008,
two days after the commencement of the action. According to the court's
database, a foreclosure settlement conference has not yet been held.
The plaintiff's application seeks a default order of reference and requests
amendment of the caption to remove the “Doe” defendants as parties.
Plaintiff's counsel contends that the “present application corrects the
specified defects articulated in the [December 4, 2008]Short Form Order.”
Notwithstanding counsel's contention, plaintiff's current application fails to
correct several defects, and presents other grounds which preclude an
order of reference in favor of the plaintiff.
By Order dated December 4, 2008, the plaintiff's prior application for the
same relief was denied without prejudice, and with leave to resubmit upon
proper papers, to allow the plaintiff to properly show whether or not the
subject loan is a “subprime home loan” or a “high-cost home loan” as
defined by statute, thereby entitling the defendants to a foreclosure
settlement conference pursuant to the then-applicable

2008 N.Y.

Laws, Chapter 472. In this regard, the plaintiff's attorney has submitted a
letter in which he claims that it is his “belief that the mortgage being
foreclosed is not a sub-prime home loan and is not subject to the
[foreclosure conference] requirements.” Counsel also submits an
Affirmation of Compliance with CPLR 3408, which states that “[w]e have
determined that this loan is not subprime,” and that the defendants “are not
entitled to a court conference” (emphasis in original).
*3 Despite counsel's assertions, the plaintiff's own affidavit of merit states
that “[w]e have determined that this loan is subprime” and that “the
defendants are entitled to court conference” (emphasis added). The direct
contradiction between counsel's “belief” and the assessment of one whose
affidavit states, as in this case, that she has “first-hand knowledge of the
facts and circumstances surrounding this action,” validates this Court's
approach in refusing to accept counsels' assertions as fact in any given
foreclosure action. The mistaken “belief” of an attorney who has no
personal knowledge of the facts, yet opines in court documents that a
homeowner-defendant is not entitled to a statutorily required court
conference, may prejudice the homeowner's rights while subjecting the
attorney to otherwise avoidable court sanctions. Since the plaintiff has
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failed to adequately show that the homeowner-defendants are not entitled
to a foreclosure settlement conference, such conference shall be held on
November 17, 2010, 9:30 a.m.
The Court's December 4, 2008 Order also specifically stated that “[w]ith
regard to any future applications ... plaintiff's papers shall include ...
evidentiary proof of compliance with the requirements of CPLR § 3215(f),
including but not limited to a proper affidavit of facts by the plaintiff [or by
plaintiff's agent, provided there is proper proof in evidentiary form of such
agency relationship], or a complaint verified by the plaintiff and not merely
by an attorney or non-party, such as a servicer, with no personal
knowledge.”
In an apparent effort to satisfy the requirements of CPLR § 3215(f), the
plaintiff submits an affidavit of merit from “Sherry Hall,” who purports in this
particular case to be the Vice President of Homecomings Financial
Network, Inc. (“Homecomings”), the purported attorney-in-fact for the
plaintiff. The Limited Power of Attorney annexed to the affidavit, however,
does not name Homecomings as the attorney-in-fact. Instead, it names
Residential Funding Company, LLC. Therefore, the Court cannot conclude
that the affidavit was “made by the party ” as required by CPLR § 3215(f)
(emphasis added). Notably, the instructions on the power-ofattorney form
also require the form to be recorded and returned not to the plaintiff bank,
nor to Homecomings as the purported attorney-in-fact, but rather to
“GMAC ResCap.” This raises certain concerns, particularly given the
nature of the affidavit of merit submitted in this case, as compared to the
affidavit of merit submitted to the Court by the same attorneys in an
unrelated foreclosure matter, GMAC Mortgage, LLC v. Ingoglia, under
Suffolk County Index Number 3463–2009.
In the Ingoglia case (which was recently discontinued), counsel submitted
an affidavit of merit from “Sheri D. Hall” in her purported capacity as Vice
President of GMAC Mortgage, LLC. That affidavit was notarized by Nikole
Shelton on April 14, 2009. Just weeks earlier, on March 25, 2009, Ms.
Shelton notarized an affidavit of merit from “Sherry Hall” in this case, in
which Ms. Hall purports to be Vice President of Homecomings.

It would

appear, therefore, that Ms. Hall purports to be the Vice President of two
different banks almost simultaneously. Furthermore, although the affidavit

92
in this case appears to have been notarized by Ms. Shelton on March 25,
2009, it appears to have been signed by Ms. Hall five (5) days later, on
March 30, 2009, after it was notarized.
*4 The “Hall” affidavit in each case is accompanied by a Certificate of
Acknowledgment notarized by “Nikole Shelton” in Montgomery County,
Pennsylvania. Both Certificates state that the individual executing the
affidavits “personally appeared” before Nikole Shelton. Both state that the
affiant was “personally known to [Nikole Shelton] or proved to [Nikole
Shelton] on the basis of satisfactory evidence to be the individual whose
name is subscribed to the [affidavit].” Notwithstanding these assertions by
Ms. Shelton in both cases, the affidavit submitted to the Court in Ingoglia
was executed by one who printed and signed her name as “Sheri D. Hall,”
while the affidavit submitted in this case was executed by one who printed
and signed her name as “Sherry Hall.” Although the Court cannot function
as a handwriting expert, the signatures in both affidavits appear virtually
identical, despite the difference in the two names.
These facts raise questions concerning the true identity and veracity of the
person signing the affidavits of merit, who swears to be the Vice President
of two different banks almost simultaneously, as well as the veracity of
Nikole Shelton, in notarizing both signatures. Accordingly, “Sherry Hall,”
who submitted the affidavit of merit in this case, and “Nikole Shelton,” who
purportedly notarized Ms. Hall's signature in this case and purportedly
notarized the signature of “Sheri D. Hall” in the Ingoglia case, shall appear
at the November 17, 2010 conference, so the Court may determine
whether or not it must conduct an evidentiary hearing on these issues.
Concerning assignment of the subject mortgage, this Court's December 4,
2008 Order specifically required any resubmitted motion to include
“evidentiary proof, including an affidavit from one with personal knowledge,
of proper and timely assignments of the subject mortgage, if any, sufficient
to establish the plaintiff's ownership of the subject note and mortgage at
the time the action was commenced, and that the assignment is not merely
an invalid assignment or an assignment with an ineffectual retroactive date
” (emphasis added). Despite this specific instruction, the plaintiff's affidavit
of merit merely states that the plaintiff “is still the holder of record of the ...
mortgage.” This statement fails to show that the plaintiff was the holder of
the note and mortgage when the plaintiff commenced the action. The
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plaintiff filed the summons and complaint on February 26, 2008; however,
the assignment of the mortgage to the plaintiff from the original lender,
Homecomings Financial, LLC, is dated February 28, 2008, two days after
the commencement of the action.
Only where the plaintiff is the assignee of the mortgage and the underlying
note at the time the foreclosure action was commenced does the plaintiff
have standing to maintain the action (U.S. Bank, N.A. v. Collymore, 68
A.D.3d 752, 890 N.Y.S.2d 578 [2d Dept 2009]; Federal Natl. Mtge. Assn.
v. Youkelsone, 303 A.D.2d 546, 755 N.Y.S.2d 730 [2d Dept 2003]; Wells
Fargo Bank, N.A. v. Marchione, 69 A.D.3d 204, 887 N.Y.S.2d 615 [2d Dept
2009]; First Trust Natl. Assn. v. Meisels, 234 A.D.2d 414, 651 N.Y.S.2d
121 [2d Dept 1996] ). An assignment executed after the commencement of
an action, which states that it is effective as of a date preceding the
commencement date, is valid where the defaulting defendant appears but
fails to interpose an answer or file a timely pre-answer motion that asserts
the defense of standing, thereby waiving such defense pursuant to CPLR
3211[e] (see, HSBC Bank, USA v. Dammond, 59 A.D.3d 679, 875
N.Y.S.2d 490 1445 [2d Dept 2009] ). It remains settled, however, that
foreclosure of a mortgage may not be brought by one who has no title to
it and absent transfer of the debt, the assignment of the mortgage is a
nullity (U.S. Bank, N.A. v. Collymore, 68 A.D.3d 752, 890 N.Y.S.2d 578 [2d
Dept 2009]; Kluge v. Fugazy, 145 A.D.2d 537, 536 N.Y.S.2d 92 [2d Dept
1988] ).
*5 Indeed, a plaintiff has no foundation in law or fact to foreclose upon a
mortgage in which the plaintiff has no legal or equitable interest (Wells
Fargo Bank, N.A. v. Marchione, 69 A.D.3d 204, 887 N.Y.S.2d 615 [2d Dept
2009]; Katz v. East–Ville Realty Co., 249 A.D.2d 243, 672 N.Y.S.2d 308
[1st Dept 1998] ). Either a written assignment of the underlying note or the
physical delivery of the note prior to the commencement of the
foreclosure action is sufficient to transfer the obligation, and the mortgage
passes with the debt as an inseparable incident (U.S. Bank, N.A. v.
Collymore, 68 A.D.3d 752, 890 N.Y.S.2d 578 [2d Dept 2009] ).
Although the February 28, 2008 assignment states it is “effective January
19, 2008,” such attempt at retroactivity is ineffectual. If an assignment is in
writing, the execution date is generally controlling and a written
assignment claiming an earlier effective date is deficient, unless it is
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accompanied by proof that the physical delivery of the note and mortgage
was, in fact, previously effectuated (see, Bankers Trust Co. v. Hoovis, 263
A.D.2d 937, 938, 694 N.Y.S.2d 245 [1999] ). A retroactive assignment
cannot be used to confer standing upon the assignee in a foreclosure
action commenced prior to the execution of the assignment (Countrywide
Home Loans, Inc. v. Gress, 68 A.D.3d 709, 888 N.Y.S.2d 914 [2d Dept
2009]; Wells Fargo Bank, N.A. v. Marchione, 69 A.D.3d 204, 887 N.Y.S.2d
615 [2d Dept 2009] ). Plaintiff's failure to submit proper proof, including an
affidavit from one with personal knowledge, that the plaintiff was the holder
of the note and mortgage at the time the action was commenced, requires
denial of the plaintiff's application for an order of reference.
In its prior Order, the Court also gave specific directives concerning proof
of compliance with RPAPL § 1303 and § 1320 for any resubmitted
motions. In this regard, the prior Order required “evidentiary proof,
including an attorney's affirmation, of compliance with the form, type size,
type face, paper color and content requirements of RPAPL § 1303
regarding foreclosure notices, as well as an affidavit of proper service of
such notice,” as well as “evidentiary proof, including an attorney
affirmation, of compliance with the form, content, type size, and type face
requirements of RPAPL § 1320 regarding special summonses in
residential foreclosure actions, and proof of proper service of said special
summons” (emphasis supplied). Despite these very specific directives, the
attorney's affirmation in support of this resubmitted motion fails to address
those sections. While the affidavit of service does state that the summons
and complaint were served with a Section 1303 notice on colored paper
and a

Section 1320 notice, such information, by itself, is not proper

proof that those notices were compliant with the specific form, content,
type size, and type face requirements set forth in those statutes.
Lastly, the Court notes that although service of process was made upon
defendant Derek McCoy by substitute service pursuant to CPLR 308(2),
the additional mailing required for such service was never completed.
Instead, the process server sent the additional mailing to defendant Edyte
McCoy who is alleged to have received a copy of the summons and
complaint by personal service pursuant to CPLR 308(1). Such personal
service does not require an additional mailing to complete service. Based
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on the foregoing, the plaintiff has established neither completion of service
upon the defendant, Derek McCoy, nor jurisdiction of this Court over that
defendant.
*6 Based upon the foregoing, the plaintiff's motion is denied.
This constitutes the Decision and Order of the Court.
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Freddie Mac discovery

Interogs:
1. Who was originator?
2. Did originator sell loan?
3. Who did originator sell loan to?
4. Was loan sold to Freddie Mac?
5. When was loan sold to Freddie Mac?
6. Who sold loan to Freddie Mac?
7. Was loan sold to Freddie Mac in a cash transaction?
8. Was loan sold to a Freddie Mac PC Pool in a guarantor swap transaction?
9. If loan was sold to Freddie Mac in a cash transaction, what was the transaction date?
10. If loan was sold to Freddie Mac in a cash transaction, was the loan subsequently sold by
Freddie Mac to a Freddie Mac PC Pool? If so what was the date of the sale to the PC
Pool? What is the pool number of the PC Pool?
11. If loan was sold to a Freddie Mac PC Pool in a guarantor swap transaction, what was the
transaction date?
12. If loan was sold to a Freddie Mac PC Pool in a guarantor swap transaction, what was the
pool number of the PC Pool.
13. If loan was sold to a Freddie Mac PC Pool, does the PC Pool still own the loan?
14. If loan was purchased from a Freddie Mac PC Pool, when did this transaction occur?
What entity purchased the loan from the PC Pool.
15. Please name all document custodians that have ever had custody of this loan.

Discovery items:
Please provide the following documents:
1. Master Agreement contract between the seller of the subject loan and Freddie Mac
2. Master Commitment contract(s) between the seller of the subject loan and Freddie Mac
3. Cash contract(s) between the seller of the subject loan and Freddie Mac. (if a cash
transaction)
4. Guarantor contract(s) between the seller of the subject loan and Freddie Mac. (if a
guarantor swap transaction)
5. Custodial Agreement between the custodian(s) of the subject loan and Freddie Mac.
6. Master Servicing Contract between the servicer(s) of the subject loan and Freddie Mac.
7. PC Master Trust Agreement governing any PC Pool the subject loan was sold into.
8. Offering Circular governing any PC Pool the subject loan was sold into.
9. Pool Supplement governing any PC Pool the subject loan was sold into.
10. Daily loan level disclosures governing any PC Pool the subject loan was sold into.
11. Custodial Certification Schedule Summary (Form 1034S) concerning the subject loan and
all loans within the PC Pool and proof of transmittal to Freddie Mac.
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12. Mortgage Schedule (Form 11/13SF) transmitted to the document custodian containing all
relevant data fields of the subject loan.
13. Delivery Summary (form 381) submitted to Freddie Mac concerning the subject loan
14. Custodial Certification(s) submitted to Freddie Mac from the document custodian(s)
concerning the subject loan.
15. Promissory Note – original from custodial file or mortgage file. (if note contains any
endorsements then proof that these endorsements were affixed on the Note on or before
the sale of the loan or the transmittal of the Custodial Certification to Freddie Mac.
16. All Assignments of Mortgage/DOT contained in the custodial file/mortgage file.
17. If loan was purchased from a Freddie Mac PC Pool, the a copy of the sale contract, proof
of payment, acknowledgment and/or general ledger entries indicating the loan was
purchase from the Freddie Mac PC Pool and to what entity(s).
18. Document Custodian’s full transaction history generated from its document tracking
software indicating all entries concerning the subject loan and the subject loan’s custodial
file/mortgage file.
19.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF

Index No. 60346/2014

DOCUMENT DEMANDS

COUNSELOR:
PLEASE TAKE NOTICE that the undersigned hereby demands, pursuant to
§1301 et seq. and Rules 3120 and 3212(f) of the CPLR, that the Plaintiff, or its attorney,
or someone acting on its behalf, set forth in writing and/or produce legible photostatic
reproductions for inspection and copying at the office of Charles Wallshein, 115
Broadhollow Road, Suite 350 Melville, NY 11747, within twenty (20) days of service of
this notice, the following:
DEFINITIONS
1.

The term “Plaintiff” means XXXXX, its predecessors and successors in interest,
subsidiaries, parents, affiliates, officers, employees, attorneys, agents and
representatives, and all persons acting or purporting to act on its behalf.

2.

The term “Defendant” XXXXX, (his/her) predecessors and successors in interest,
subsidiaries, parents, affiliates, officers, employees, attorneys, agents and
representatives, and all persons acting or purporting to act on (his/her) behalf.

3.

The term “Documents”, “Documentation” or “Correspondence” refers to and
includes: the original, copies or drafts, whether written, printed or taped or otherwise
recorded, of any matter in the possession, custody or control of Defendants or their
representatives, including, but not limited to, all of the following: loan accountants’ work
papers, accounts, account statements, agreements, analytical records, appraisals,
1
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articles, bankbooks, blueprints, books, cables, carbon copies, photocopies, cards,
catalogues, charges, charts, checks - front and back, e-mails, circulars,
communications, calendars, correspondence, telegrams, facsimiles, telexes,
memoranda, summaries or records of telephone conversations, data compilations,
summaries or records of personal conversations or interviews, diagrams, diaries,
diskettes, drafts, engravings, envelopes, exhibits, reports, notebooks, note charts,
plans, drawings, sketches, maps, computer printouts, computer programs, contracts,
files, summaries or records of meetings or conferences, facsimile (fax) copies, financial
statements, flow charts, summaries or reports of investigations or negotiations, opinions
or reports of consultants, photographs, films, motion picture films, electronicallyrecorded sound in the form of tapes, or cassettes, brochures, pamphlets,
advertisements, circulars, press releases, drafts, letters, any marginal comments
appearing on any documents, forms, graphs, guarantees, handwritten materials, index
cards, indices, invoices, journals, laser discs, lists, logs, magnetic discs, mailgrams,
messages, minutes, microfiche, microfilms, negatives, negotiable instruments, notes,
order tickets, opinions, papers, periodicals, pictures, pleadings, press releases printed
materials, printouts, projections, punch cards, quotations, receipts, recordings, records,
reports, scripts, slides, statistical statements, summaries, tables, tape recordings, tapes,
time sheets, trade letters, transcripts, typewritten materials, undeveloped film, vouchers,
working papers and all other writings.
4.

The term "person" or "persons" as used herein means and includes all natural
persons, public and private corporations, associates, wholly owned affiliates or
subsidiary corporations or any other form of a business association, and any other type
of entity and the agents, employees, officers, deputies and representatives thereof.

5.

The terms "you" or "your" as used herein shall refer to any one or all of the
named defendants and any related or affiliated companies associated in any way
therewith.

6.

All requests shall be deemed to include any documents made by, held by, or
maintained in the files of any predecessor, successor, employee, agent or assignee of
either one or all of the defendants.

7.

The term "the transaction" or "the transactions" or "account" or "accounts" when
used herein without qualification means the transactions and accounts between or
among the Plaintiffs and the named defendants and all related activities and agents or
assigns of either party.

8.

The term “accepted servicing practices” with respect to the Defendant’s
Mortgage Loan, when used herein means those mortgage servicing practices (including
collection procedures) of prudent mortgage banking institutions which service Mortgage
Loans of the same type as such Mortgage Loan in the jurisdiction where the related
Mortgaged Property is located, and which are in accordance with FNMA servicing
practices and procedures, for MBS pool mortgages, as defined in the FNMA Guidelines
including future updates.
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9.

The term “assignment of mortgage” when used herein means an assignment of
the Mortgage or the Deed of Trust, notice of transfer or equivalent instrument in
recordable form, sufficient under the laws of the jurisdiction wherein the related
Mortgaged Property is located to reflect the sale of the Mortgage to the Purchaser.

10.

The term “allonge” when used herein means any writing that serves to indicate a
transfer of the note by negotiation by endorsement contained on a separate piece of
paper pursuant to the definition in Uniform Commercial Code Section 3-202.

11.

The term “Document Custodian” when used herein means the entity that
maintains custody of the Defendant’s’ Mortgage Loan Documents on behalf of Fannie
Mae, subject to and in compliance with Fannie Mae Guidelines and the Requirements
for Document Custodians.

12.

The term “FNMA” or “Fannie Mae” when used herein means the Federal National
Mortgage Association or any successor association.

13.

The term “FNMA Guidelines” when used herein means the Fannie Mae Sellers’
Guide and the Fannie Mae Single Family Servicers’ Guide and all amendments or
additions thereto, including, but not limited to, future updates thereof.

14.

The term “Mortgage” when used herein means the mortgage, deed of trust or
other instrument securing the Defendant’s Mortgage Note, which created a first lien on
the mortgage property located at XXXXXXXXXXXX entered into between the
Defendants and XXXXXXXXXXX and filed of record on XXXXXXXXXX with the County
Clerk for the County of XXXXXX of Liber XXXX Page XXX.

15.

The term “MERS” when used herein means Mortgage Electronic Registration
Systems, Inc.

16.

The term “Mortgage Loan” when used herein means the Defendant’s Note and
Mortgage as defined herein, including any endorsements of the Note, any allonges to
the Note, and any assignments of the Mortgage.

17.

The term “Mortgage Loan Documents” when used herein means the Defendant’s
Mortgage Loan, including the related promissory note, mortgage assignment to Fannie
Mae, and other documents that Fannie Mae requires to be deposited with the Document
Custodian.

18.

The term “Mortgage Note” when used herein means the note or other evidence
of the indebtedness of a Mortgagor secured by a Mortgage, specifically the Promissory
Not executed by Defendants on XXXXXXXX in the amount of $XXXXXXXXX payable to
XXXXXXXX

3

102
19.

20.

The term “Mortgaged Property” when used herein means the real property
securing repayment of the debt evidenced by a Mortgage Note, specifically the property
located at XXXXXXXXXX.
The term “Mortgagor” when used herein means the obligor on a Mortgage Note.

21.

The term “Servicer” when used herein means the party that is obligated to Fannie
Mae to perform the functions of the “Servicer” as required in the Fannie Mae Servicing
Guide.

22.

The term “person” when used herein means any individual, corporation,
partnership, joint venture, association, joint-stock company, limited liability company,
trust, unincorporated organization or government or any agency or political subdivision
thereof.

23.

All references in this demand for production of documents referring or relating to
“communications” shall be construed to include, but not limited to, conversations
(whether face to face, by telephone or otherwise), meetings, correspondence,
memoranda, reports and telegrams.

24.

As used above, “and” as well as “or” shall be construed either disjunctively or
conjunctively as necessary to bring within the scope of the request all responses that
might otherwise be outside its scope. The term “any” shall include the word “all”, and
“all” shall include the word “any”.

25.

“Referring to” or “relating to” means in any way, directly or indirectly, referring to,
referring or pertaining to, analyzing, considering, supporting, reflecting or pertaining to,
analyzing, considering, supporting, reflecting, mentioning, alluding to, assessing,
evidencing, connected with, touching upon or summarizing, qualifying or negating.

26.

The term “Complaint” refers to Plaintiff’s Complaint filed on XXXXXXXXXX.

27.

The use of the singular form of any word includes the plural and vice versa.

INSTRUCTIONS
28.

These requests apply to all documents in Plaintiff’s possession, custody or
control, regardless of the location of such documents, and include documents within the
possession, custody or control of Plaintiff, or her employees, agents or representatives,
wherever located.

29.

Each document is to be produced (along with all drafts thereof) in its entirety,
without abbreviation or redaction. If a copy of a document, the production of which is
requested, is not identical to any other copy thereof, by reason of any allegations,
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marginal notes, comments, or material contained therein or attached thereto or other
wise, all such non-identical copies shall be produced separately.
30.

All documents that are physically attached to each other when located for
production shall be left so attached. Documents that are segregated or separated from
other documents, whether by including binders, files, subfiles, or by use of dividers,
tabs, or other method, shall be left segregated or separated. Documents shall be
retained in any other order which they were maintained in the file where found.

31.

Upon producing the requested documents, indicate in appropriate manner which
of the following numbered requests describes each document produced and produce
together all documents responsive to any such request.

32.

These requests are deemed continuing, and any requested document which
comes into your possession, custody or control subsequent to the initial date of
production noticed above likewise shall be produced.

33.

If there is insufficient space after each interrogatory for you to provide a full and
complete answer, then you should state your full and complete answer on a separate
page, identify the page, and attach the page to your response as a properly identified
and marked exhibit thereto.

UNAVAILABILITY OF DOCUMENTS
34.

If any documents requested were at one time in existence or have been lost,
discarded or destroyed, state for each document: (a) the type of document; (b) the date
upon which it ceased to exist or was lost; (c) the circumstances under which it ceased to
exist or was lost; (d) the identity of all persons having knowledge or the circumstances
under which it ceased to exist or was lost; (e) the identity of all persons having
knowledge of the circumstances under which it ceased to exist or was lost; and (f) the
identity of all persons having knowledge of the contents of such documents.

35.

To the extent any document sought herein was but is no longer in your
possession or subject to your control or no longer is in existence, state whether it (a) is
missing or lost; (b) has been destroyed; (c) has been transferred voluntarily or
involuntarily to others; or (d) has been otherwise disposed of. In each instance, explain
the circumstances surrounding an authorization for such disposition, including the date
or approximate date thereof, the contents of said documents and the person who
authorized the transfer, destruction, or other disposition of said documents.

PRIVILEGE
36.

If any request for documents calls for production of privileged or work product
materials or is otherwise claimed to be protected from discovery, it is requested that
5
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Plaintiff: (a) identify the nature of the privilege (including work product) that is being
claimed; and (b) provide for each document the following information, unless divulgence
of such information would cause disclosure of privileged information: (i) type of
document (e.g., letter, memorandum, etc.); (ii) the general subject matter of the
document; (iii) the date of the document; and (iv) such other information as is sufficient
to identify the document for a “subpoena duces tecum”, including where appropriate, the
author, addressee and any other recipient of the document, and where not apparent,
the relationship of the author, addressees, and any other recipient to each other. If
Plaintiff does not respond to interrogatories or to document demands and claims
privilege, or if portions of documents are redacted Defendant demands the privilege log
be produced to substantiate the claim of privilege.

STATEMENTS
37.

Pursuant to CPLR §§3101(e) and 3120, provide each and every statement(s)
written or recorded or otherwise, made by or taken from each party represented by the
undersigned and his, her, or its agents, servants, or employees now in your possession,
custody or control or in possession, custody or control of any party you represent in this
action if such statement in any manner bears on the issues in this action.

WITNESSES
38.

39.

Identify each person who you intend to call as a witness (name and address) at
the trial of this matter, and state with particularity the nature of the testimony to be given
by each witness and the facts underlying and supporting such testimony including but
not limited to the name(s) and address(es) of the corporate officer(s) given authority to
verify the veracity of the Foreclosure Complaint.
If no such witnesses are known to the Plaintiff, so state in reply to this demand.

EXPERT WITNESSES

40.

Set forth the name(s) and address(es) of each expert witness Plaintiff intends to
call as a witness at the trial of this matter, and state with particularity the subject matter
on which each expert witness is expected to testify, the qualifications of each expert
witness, and a summary of the grounds for each expert’s opinion.

41.

If no such expert witness(es) is known to the Plaintiff(s) at this time, so state in
reply to this demand.
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REQUEST FOR PRODUCTION OF DOCUMENTS
1. Provide the original Note, Mortgage, Pre-Payment Riders, any Adjustable Rate
Rider, any endorsements of the Note, any Allonges to the Note, and any
Assignments of the Mortgage for inspection.
2. Please provide copies of the Defendant’s Mortgage Loan Documents held by the
Document Custodian, which Fannie Mae requires the Document Custodian to
retain in custody in paper format.
3. Please provide copies of any electronic documents maintained by the Document
Custodian pertaining to the Defendant’s mortgage loan.
4. Please provide a copy of any fully executed Master Selling and Servicing
Contract pertaining to the Defendant’s Mortgage Loan.
5. Please provide a copy of any Master Agreement pertaining to the Defendant’s
Mortgage Loan, including any variances, amendments or supplements.
6. Please provide a fully executed copy of any Custodial Agreement (Fannie Mae
Forms 2003 or Fannie Mae Form 2010, as applicable) pertaining to the
Defendant’s Mortgage Loan.
7. Please provide a fully executed copy of any Pool Purchase Contract or
Mandatory Commitment Contract pertaining to the Defendant’s Mortgage Loan.
8. Please provide a copy of the Schedule of Mortgages (Form 2005) provided to
Fannie Mae and the Document Custodian, which included the Defendant’s
Mortgage Loan.
9. Please provide a copy of the Delivery Schedule (Form 2014) provided to Fannie
Mae, which included the Defendant’s Mortgage Loan or pertained to the
Defendant’s Mortgage Loan.
10. Please provide a copy of the Custodial Certification provided to Fannie Mae from
the Document Custodian, which included the Defendant’s Mortgage Loan or
pertained to the Defendant’s Mortgage Loan.
11. Please provide a copy of the Document Custodian’s transaction history
generated from the Document Custodian’s document tracking software showing
all entries concerning or pertaining to the Defendant’s Mortgage Loan.
12. Please provide any information in your possession or control pertaining to the
endorsements on the Defendant’s Note, including, but not limited to the date of
those endorsements, the person or persons executing the endorsements, and
the entity requesting the endorsements.
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13. Please provide a complete schedule of all principal and interest payments
received by Fannie Mae from any Servicer for the Defendant’s Mortgage Loan.
14. Please provide any documentation evidencing an actual physical transfer of the
Defendant’s Mortgage Loan documents from the Document Custodian to
XXXXXX, and the dates of said transfers, including but not limited to, copies of
any Request for Release/Return of Documents (Fannie Mae Form 2009)
pertaining to the Defendant’s Mortgage Loan.
15. Please provide copies of any communications, authorizations, and/or requests
for release of documents between Fannie Mae, the Document Custodian for the
Defendant’s Mortgage Loan, and/or XXXXXX that pertain to the Defendant’s
Mortgage Loan documents maintained by the Document Custodian in original
form.
16. Please provide copies of any transit insurance policies in your possession
pertaining to the Defendant’s Mortgage Loan Documents.
17. Please provide a list of all transfers from the originator of the debtor’s mortgage
note to the current owner of the mortgage note, and include the name of all
intervening transferors and transferees, the date of the transfer, and state the
amount of consideration received for the transfer or sale of the note, and provide
all documentation and authority authorizing each transfer.
18. Please provide any documentation in Plaintiff’s possession wherein XXXXX is
authorized to act as a “holder” of the Defendant’s Note.
19. Please provide copies of any requests received by Fannie Mae or its Document
Custodian from XXXXX requesting release or transfer to XXXXX of any of the
Defendant’s Mortgage Loan documents maintained by the Document Custodian.
20. Please attach copies of each and every document that you intend to use or to
seek to introduce into evidence at the trial of this matter.
PLEASE TAKE FURTHER NOTICE, that the foregoing are continuing demands
and that if any of the above items are obtained after the date of this demand, they are to
be furnished to the undersigned, pursuant to this demand. The undersigned will object,
upon the trial of this matter, to the testimony or introduction of any witnesses/items
sought herein and not provided.
NOTICE IS ALSO HEREBY GIVEN, that if there is a failure to comply with any of
the aforesaid demands, Defendant will exercise each and every right accorded to it by
the applicable statute and/or controlling case-law, which will include objection to
testimony and/or introduction into evidence, testimonial or evidentiary preclusion and/or
resolution of fact issues in favor of the Defendants and sanctions provided by law and/or
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any other rights accorded to said Defendant under applicable law.

Dated: February 11, 2015
Melville, NY
________________________________
Charles H. Wallshein Esq.
Attorney for Defendant
115 Broadhollow Rd, Ste.350
Melville, NY 11747
631-824-6555
To:
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF

Index No.

DEFENDANT’S FIRST SET
OF INTERROGATORIES
TO PLAINTIFF

Defendant, XXXXXXX, pursuant to Rule 3130 of the CPLR, requests Plaintiff to
answer the bellow Interrogatories and serve answers within twenty days, at the office of
CHARLES WALLSHEIN, ESQ., 115 Broadhollow Road, Suite 350, Melville, New York
11747:

DEFINITIONS
1.

The term “Plaintiff” means XXXXXXX, its predecessors and successors in
interest, subsidiaries, parents, affiliates, officers, employees, attorneys, agents and
representatives, and all persons acting or purporting to act on its behalf.

2.

The term “Defendant” XXXXXXX and all persons acting or purporting to act on
his/her behalf.

3.

The term “Documents”, “Documentation” or “Correspondence” refers to and
includes: the original, copies or drafts, whether written, printed or taped or otherwise
recorded, of any matter in the possession, custody or control of Defendants or their
representatives, including, but not limited to, all of the following: loan accountants’ work
papers, accounts, account statements, agreements, analytical records, appraisals,
articles, bankbooks, blueprints, books, cables, carbon copies, photocopies, cards,
1
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catalogues, charges, charts, checks - front and back, e-mails, circulars,
communications, calendars, correspondence, telegrams, facsimiles, telexes,
memoranda, summaries or records of telephone conversations, data compilations,
summaries or records of personal conversations or interviews, diagrams, diaries,
diskettes, drafts, engravings, envelopes, exhibits, reports, notebooks, note charts,
plans, drawings, sketches, maps, computer printouts, computer programs, contracts,
files, summaries or records of meetings or conferences, facsimile (fax) copies, financial
statements, flow charts, summaries or reports of investigations or negotiations, opinions
or reports of consultants, photographs, films, motion picture films, electronicallyrecorded sound in the form of tapes, or cassettes, brochures, pamphlets,
advertisements, circulars, press releases, drafts, letters, any marginal comments
appearing on any documents, forms, graphs, guarantees, handwritten materials, index
cards, indices, invoices, journals, laser discs, lists, logs, magnetic discs, mailgrams,
messages, minutes, microfiche, microfilms, negatives, negotiable instruments, notes,
order tickets, opinions, papers, periodicals, pictures, pleadings, press releases printed
materials, printouts, projections, punch cards, quotations, receipts, recordings, records,
reports, scripts, slides, statistical statements, summaries, tables, tape recordings, tapes,
time sheets, trade letters, transcripts, typewritten materials, undeveloped film, vouchers,
working papers and all other writings.
4.

The term "person" or "persons" as used herein means and includes all natural
persons, public and private corporations, associates, wholly owned affiliates or
subsidiary corporations or any other form of a business association, and any other type
of entity and the agents, employees, officers, deputies and representatives thereof.

5.

The terms "you" or "your" as used herein shall refer to any one or all of the
named defendants and any related or affiliated companies associated in any way
therewith.

6.

All requests shall be deemed to include any documents made by, held by, or
maintained in the files of any predecessor, successor, employee, agent or assignee of
either one or all of the defendants.

7.

The term "the transaction" or "the transactions" or "account" or "accounts" when
used herein without qualification means the transactions and accounts between or
among the Plaintiffs and the named defendants and all related activities and agents or
assigns of either party.

8.

The term “accepted servicing practices” with respect to the Defendant’s
Mortgage Loan, when used herein means those mortgage servicing practices (including
collection procedures) of prudent mortgage banking institutions which service Mortgage
Loans of the same type as such Mortgage Loan in the jurisdiction where the related
Mortgaged Property is located, and which are in accordance with FNMA servicing
practices and procedures, for MBS pool mortgages, as defined in the FNMA Guidelines
including future updates.

2

110
9.

The term “assignment of mortgage” when used herein means an assignment of
the Mortgage or the Deed of Trust, notice of transfer or equivalent instrument in
recordable form, sufficient under the laws of the jurisdiction wherein the related
Mortgaged Property is located to reflect the sale of the Mortgage to the Purchaser.

10.

The term “allonge” when used herein means any writing that serves to indicate a
transfer of the note by negotiation by endorsement contained on a separate piece of
paper pursuant to the definition in Uniform Commercial Code Section 3-202.

11.

The term “Document Custodian” when used herein means the entity that
maintains custody of the Plaintiffs’ Mortgage Loan Documents on behalf of Fannie Mae,
subject to and in compliance with Fannie Mae Guidelines and the Requirements for
Document Custodians.

12.

The term “FNMA” or “Fannie Mae” when used herein means Federal National
Mortgage Association or any successor association.

13.

The term “FNMA Guidelines” when used herein means the Fannie Mae Sellers’
Guide and the Fannie Mae Single Family Servicers’ Guide and all amendments or
additions thereto, including, but not limited to, future updates thereof.

14.

The term “Mortgage” when used herein means the mortgage, deed of trust or
other instrument securing the Defendant’s Mortgage Note, which created a first lien on
the mortgage property located at XXXXXXX, entered into between the Defendant and
XXXXXXX and filed of record on XXXXXXX, with the County Clerk for the County of
XXXXXXX in Liber XXXXXXX Page XXXXXXX.

15.

The term “MERS” when used herein means Mortgage Electronic Registration
Systems, Inc.

16.

The term “Mortgage Loan” when used herein means the Defendant’s Note and
Mortgage as defined herein, including any endorsements of the Note, any allonges to
the Note, and any assignments of the Mortgage.

17.

The term “Mortgage Loan Documents” when used herein means the Defendant’s
Mortgage Loan, including the related promissory note, mortgage assignment to Fannie
Mae, and other documents that Fannie Mae requires to be deposited with the Document
Custodian.

18.

The term “Mortgage Note” when used herein means the note or other evidence
of the indebtedness of a Mortgagor secured by a Mortgage, specifically the Promissory
Note executed by Defendants on XXXXXXX in the amount of $ XXXXXXX payable to
XXXXXXX.
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19.

20.

The term “Mortgaged Property” when used herein means the real property
securing repayment of the debt evidenced by a Mortgage Note, specifically the property
located at XXXXXXX.
The term “Mortgagor” when used herein means the obligor on a Mortgage Note.

21.

The term “Servicer” when used herein means the party that is obligated to Fannie
Mae to perform the functions of the “Servicer” as required in the Fannie Mae Servicing
Guide.

22.

The term “person” when used herein means any individual, corporation,
partnership, joint venture, association, joint-stock company, limited liability company,
trust, unincorporated organization or government or any agency or political subdivision
thereof.

23.

All references in this demand for production of documents referring or relating to
“communications” shall be construed to include, but not limited to, conversations
(whether face to face, by telephone or otherwise), meetings, correspondence,
memoranda, reports and telegrams.

24.

As used above, “and” as well as “or” shall be construed either disjunctively or
conjunctively as necessary to bring within the scope of the request all responses that
might otherwise be outside its scope. The term “any” shall include the word “all”, and
“all” shall include the word “any”.

25.

“Referring to” or “relating to” means in any way, directly or indirectly, referring to,
referring or pertaining to, analyzing, considering, supporting, reflecting or pertaining to,
analyzing, considering, supporting, reflecting, mentioning, alluding to, assessing,
evidencing, connected with, touching upon or summarizing, qualifying or negating.

26.

The term “Complaint” refers to Plaintiff’s Complaint filed on XXXXXXX.

27.

The use of the singular form of any word includes the plural and vice versa.

INTERROGATORIES
1. Identify all persons who participated in the answers to these Interrogatories.
2. Identify all Persons having knowledge of facts relevant to the subject matter of
this litigation and describe in detail the extent and nature of their knowledge.
3. State whether you have obtained a statement from any Person, whether they be
a party or not to this litigation, concerning the subject matter of the within
litigation and, if so, identify the person(s) from whom you obtained such
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statement, whether such statement was oral or in writing, the nature and
substance of the statement and if, in writing, attach a copy of same hereto.
4. Identify each oral and written Communication you or your agents have had with
any individual, other than your attorneys, regarding the matters set forth in your
Complaint, being certain to identify the parties that are required by the Definitions
to these Interrogatories.
5. Identify all Persons whom you intend to call as a witness at the trial of this case
and, for each such Person, state the source, nature and/or substance of the
testimony he or she is expected to give.
6. Set forth names, addresses, qualifications and training of all Persons who have
been retained or specially employed or consulted in anticipation of this litigation
or preparation of trial and who are not expected to be called as witnesses at trial
and attach true copies of all written reports, conclusions, or comments prepared
by the person with respect to the subject matter of this litigation. If any oral
reports, conclusions or comments were given with respect to the subject matter
of this litigation, set forth the substance of each.
7. Identify each document you intend to use or contemplate using as evidence in
support of any claim asserted in your Complaint or to rebut any defense asserted
by HSBC, and for each document provide a brief description of what you believe
the documents tend to prove.
8. Do you claim that any party made any admissions as to the subject matter of this
lawsuit? If yes, state the date made, the name and address of the Person by
whom made, the name and address of the Person to whom made, the name and
address of each Person present at the time the admission was made, the nature
and substance of the admission and if in writing, attach a copy of the admission.
9. Do you claim that any Party made any declarations against interest as to the
subject matter of this lawsuit? If yes, state the date made, the name and address
of the Person by whom made, the name and address of the Person to whom
made, the name and address of each Person present at the time the declaration
was made, the nature and substance of the declaration and if in writing, attach a
copy of the declaration.
10. Please state the name, address, and job title of any person or persons employed
by or acting under the direction of the Document Custodian for the Defendant’s
Mortgage Loan Documents that contain any information regarding the
acquisition, maintenance, transfer, or release of the Defendant’s Mortgage Loan
Documents.
11. Please state the name, address, and telephone number of each and every
Servicer for the Debtors’ Mortgage Loan, identify the current Servicer for the
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Defendant’s Mortgage Loan, and include the dates that each Servicer provided
servicing functions for Fannie Mae regarding the Defendant’s Mortgage Loan.
12. Please state the actual location of any Document Custodian Facility where the
Defendant’s original Mortgage Loan documents have been maintained since
Fannie Mae acquired the Defenant’s Mortgage Loan, including dates when the
Defendant’s Mortgage Loan Documents were maintained at those locations.
13. Please state the name, address, and telephone number of the current Document
Custodian for the Debtors’ Mortgage Loan documents, and include the date that
the original Mortgage Loan documents were received by the Document
Custodian.
14. Please identify the type of mortgage servicing software that Plaintiff’s current
servicing agent uses to monitor the documents pertaining to Defendant’s loan. In
this respect the term “documents” refer to the note, mortgage, assignments of
mortgage and note allonges.
15. Please identify the identity of all mortgage servicing agents to Defendant’s loan
since the date of the origination of Defendant’s loan.
16. State whether or not the Defendant’s Mortgage Loan has ever been repurchased
from a Fannie Mae MBS pool and the date of repurchase, if applicable.
17. Please state the date that the Defendant’s Mortgage Loan was sold to Fannie
Mae.
18. Please state the name, address, and telephone number of the entity from which
Fannie Mae acquired the Defendant’s Mortgage Loan.
19. Was the Defendant’s Mortgage Loan sold to Fannie Mae as part of a lender
swap or a portfolio transaction?
20. Provide the Fannie Mae MBS pool number that owns or owned the Defendant’s
Mortgage Loan.
21. Provide the Fannie Mae Loan Number for the Defendant’s Mortgage Loan.
22. Please state the identity of each entity who now has or has ever had any interest
in the underlying Mortgage NOTE, including but not limited to, any broker, tablefunder, co-defendant lender, originator, lender, warehouse lender, trustee,
investor, trustee under a pooling and servicing agreement, master servicer,
primary servicer, sub-servicer, default servicer, specialty servicer, or any other
similar party. Identify that party’s name, address and telephone number, describe
that party’s interest in the transaction, state the date it obtained that interest, the
date it relinquished that interest, and the identity of the entity to which it
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relinquished that interest, and state the nature and amount of all consideration it
received or disbursed in connection with obtaining or relinquishing that interest.
23. State the identity of each entity who now has or has ever had any interest in the
underlying MORTGAGE or, including but not limited to, any broker, tablefunder,
co-defendant lender, originator, lender, warehouse lender, trustee, investor,
trustee under a pooling and servicing agreement, servicer, or any other similar
party. Identify that party’s name, address and telephone number, describe that
party’s interest in the transaction, state the date it obtained that interest, the date
it relinquished that interest, and the identity of the entity to which it relinquished
that interest, and state the nature and amount of all consideration it received or
disbursed in connection with obtaining or relinquishing that interest.
These are continuing interrogatories and Defendant reserves the right to seek
further discovery based upon Plaintiff’s responses hereto.

Dated: November 4, 2014
Melville, NY
________________________________
Charles H. Wallshein Esq.
Attorney for Defendant
115 Broadhollow Rd, Ste.350
Melville, NY 11747
631-824-6555
To:
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK
Wells Fargo Bank, National Association as Trustee
for Securitized Asset Backed Receivables LLC 2005FR4 Mortgage Pass-Through Certificates, Series
2005-FR4,

INDEX NO.

COMBINED DEMANDS
Plaintiff,
vs.

Defendant(s).

COUNSELOR:
PLEASE TAKE NOTICE that the undersigned hereby demands,
pursuant to §1301 et seq. and Rules 3120 and 3212(f) of the CPLR, that the
Plaintiff, or its attorney, or someone acting on its behalf, set forth in writing and/or
produce legible photostatic reproductions for inspection and copying at the office
of Charles Wallshein, 115 Broadhollow Road, Suite 350 Melville, NY 11747,
within twenty (20) days of service of this notice, the following:
DEFINITIONS
The term “Plaintiff” means the Plaintiff, , her predecessors and
1.
successors in interest, subsidiaries, parents, affiliates, officers, employees,
attorneys, agents and representatives, and all persons acting or purporting to act
on her behalf.
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2.
The term “Defendant” means the Defendant, , its predecessors and
successors in interest, subsidiaries, parents, affiliates, officers, employees,
attorneys, agents and representatives, and all persons acting or purporting to act
on its behalf.
3.
The term “Documents”, “Documentation” or “Correspondence”
refers to and includes: the original, copies or drafts, whether written, printed or
taped or otherwise recorded, of any matter in the possession, custody or control
of Defendants or their representatives, including, but not limited to, all of the
following: loan accountants’ work papers, accounts, account statements,
agreements, analytical records, appraisals, articles, bankbooks, blueprints,
books, cables, carbon copies, photocopies, cards, catalogues, charges, charts,
checks - front and back, e-mails, circulars, communications, calendars,
correspondence, telegrams, facsimiles, telexes, memoranda, summaries or
records of telephone conversations, data compilations, summaries or records of
personal conversations or interviews, diagrams, diaries, diskettes, drafts,
engravings, envelopes, exhibits, reports, notebooks, note charts, plans,
drawings, sketches, maps, computer printouts, computer programs, contracts,
files, summaries or records of meetings or conferences, facsimile (fax) copies,
financial statements, flow charts, summaries or reports of investigations or
negotiations, opinions or reports of consultants, photographs, films, motion
picture films, electronically-recorded sound in the form of tapes, or cassettes,
brochures, pamphlets, advertisements, circulars, press releases, drafts, letters,
any marginal comments appearing on any documents, forms, graphs,
guarantees, handwritten materials, index cards, indices, invoices, journals, laser
discs, lists, logs, magnetic discs, mailgrams, messages, minutes, microfiche,
microfilms, negatives, negotiable instruments, notes, order tickets, opinions,
papers, periodicals, pictures, pleadings, press releases printed materials,
printouts, projections, punch cards, quotations, receipts, recordings, records,
reports, scripts, slides, statistical statements, summaries, tables, tape recordings,
tapes, time sheets, trade letters, transcripts, typewritten materials, undeveloped
film, vouchers, working papers and all other writings.
4.
All references in this demand for production of documents referring
or relating to “communications” shall be construed to include, but not limited to,
conversations (whether face to face, by telephone or otherwise), meetings,
correspondence, memoranda, reports and telegrams.
5.
As used above, “and” as well as “or” shall be construed either
disjunctively or conjunctively as necessary to bring within the scope of the
request all responses that might otherwise be outside its scope. The term “any”
shall include the word “all”, and “all” shall include the word “any”.
6.
“Referring to” or “relating to” means in any way, directly or
indirectly, referring to, referring or pertaining to, analyzing, considering,
supporting, reflecting or pertaining to, analyzing, considering, supporting,
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reflecting, mentioning, alluding to, assessing, evidencing, connected with,
touching upon or summarizing, qualifying or negating.

INSTRUCTIONS
7.
These requests apply to all documents in Plaintiff’s possession,
custody or control, regardless of the location of such documents, and include
documents within the possession, custody or control of Plaintiff, or her
employees, agents or representatives, wherever located.
8.
Each document is to be produced (along with all drafts thereof) in
its entirety, without abbreviation or redaction. If a copy of a document, the
production of which is requested, is not identical to any other copy thereof, by
reason of any allegations, marginal notes, comments, or material contained
therein or attached thereto or other wise, all such non-identical copies shall be
produced separately.
9.
All documents that are physically attached to each other when
located for production shall be left so attached. Documents that are segregated
or separated from other documents, whether by including binders, files, subfiles,
or by use of dividers, tabs, or other method, shall be left segregated or
separated. Documents shall be retained in any other order which they were
maintained in the file where found.
10.
Upon producing the requested documents, indicate in appropriate
manner which of the following numbered requests describes each document
produced and produce together all documents responsive to any such request.
11.
These requests are deemed continuing, and any requested
document which comes into your possession, custody or control subsequent to
the initial date of production noticed above likewise shall be produced.
UNAVAILABILITY OF DOCUMENTS
If any documents requested were at one time in existence or have
12.
been lost, discarded or destroyed, state for each document: (a) the type of
document; (b) the date upon which it ceased to exist or was lost; (c) the
circumstances under which it ceased to exist or was lost; (d) the identity of all
persons having knowledge or the circumstances under which it ceased to exist or
was lost; (e) the identity of all persons having knowledge of the circumstances
under which it ceased to exist or was lost; and (f) the identity of all persons
having knowledge of the contents of such documents.
13.
To the extent any document sought herein was but is no longer in
your possession or subject to your control or no longer is in existence, state
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whether it (a) is missing or lost; (b) has been destroyed; (c) has been transferred
voluntarily or involuntarily to others; or (d) has been otherwise disposed of.
In each instance, explain the circumstances surrounding an
authorization for such disposition, including the date or approximate date thereof,
the contents of said documents and the person who authorized the transfer,
destruction, or other disposition of said documents.
PRIVILEGE
14.
If any request for documents calls for production of privileged or
work product materials or is otherwise claimed to be protected from discovery, it
is requested that Plaintiff: (a) identify the nature of the privilege (including work
product) that is being claimed; and (b) provide for each document the following
information, unless divulgence of such information would cause disclosure of
privileged information: (i) type of document (e.g., letter, memorandum, etc.); (ii)
the general subject matter of the document; (iii) the date of the document; and
(iv) such other information as is sufficient to identify the document for a
“subpoena duces tecum”, including where appropriate, the author, addressee
and any other recipient of the document, and where not apparent, the
relationship of the author, addressees, and any other recipient to each other.

STATEMENTS
Pursuant to CPLR §§3101(e) and 3120, provide each and every
15.
statement(s) written or recorded or otherwise, made by or taken from each party
represented by the undersigned and his, her, or its agents, servants, or
employees now in your possession, custody or control or in possession, custody
or control of any party you represent in this action if such statement in any
manner bears on the issues in this action.
WITNESSES

16.
Identify each person who you intend to call as a witness (name and
address) at the trial of this matter, and state with particularity the nature of the
testimony to be given by each witness and the facts underlying and supporting
such testimony including but not limited to the name(s) and address(es) of the
corporate officer(s) given authority to verify the veracity of the Foreclosure
Complaint.
16. If no such witnesses are known to the Plaintiff, so state in reply to this
demand.

119
EXPERT WITNESSES
18.
Set forth the name(s) and address(es) of each expert witness
Plaintiff intends to call as a witness at the trial of this matter, and state with
particularity the subject matter on which each expert witness is expected to
testify, the qualifications of each expert witness, and a summary of the grounds
for each expert’s opinion.
19.
If no such expert witness(es) is known to the Plaintiff(s) at this time,
so state in reply to this demand.
INTERROGATORIES pursuant to CPLR §3102, §3130 & §3131
1. Please state the name and address of the depositor to this Pooling and Servicing
Agreement.
R:
2. Please state the name and address of the master servicer to this Pooling and
Servicing Agreement.
R:
3. Please state the name and address of the trustee to this Pooling and Servicing
Agreement.
R:
4. Please state the custodian for this trust including their name, address and contact
information.
R:
5.

Please state the name, address and contact information of the master servicer to
this trust.

R:
6. Please state the primary purpose for the formation of this trust.
R:
7. Please state the cut off date for this trust.
R:
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8. Do you agree that this trust is formed and governed under the laws of the State of
New York?
R:
9. If you do not agree please state in detail every reason that you disagree and
provide any documentation, evidence, or other explanatory materials in support of
your position.
R:
10. Please state the name and address of every person who has signed any document
under oath for filing with the Internal Revenue Service or the Securities and
Exchange Commission regarding this trust. For each such person identified
please provide:
a)

That person’s name, address and contact information if they are
employed by any party who executed the Pooling and Servicing
Agreement.

b)

If they are not employed by a party who executed the Pooling and
Servicing Agreement please state the name of their employer at
the time in which they executed the subject documents with the
Internal Revenue Service and / or the Securities and Exchange
Commission.

R:
11. Please Identify every “Certifying Officer” as that term is defined in the Pooling
and Servicing Agreement, who has certified any act of the trust whether that
officer is employed by the servicer, the trustee, the depositor, the originator, or
any agent or employee of any of those parties. For each such officer please
provide:
a)

b)
c)

their last known address and phone number as well as any other
contact information available to the Trust or any party to the Trust
Agreement (the PSA).
The complete employment file (excluding dates of birth and social
security numbers) of each certifying officer.
List each act certified and the officer who certified the act and to
whom the act was certified (i.e. the Internal Revenue Service, The
SEC, etc.)

R:
12. Provide a complete copy of each responsive certification.
13. Please produce a copy of the mortgage loan purchase agreement executed by each
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signatory to that agreement.
14. Please produce a copy of the mortgage note including any endorsements upon
said promissory note or any allonges which you contend transfer or negotiate the
promissory note as well as any tender and delivery receipts or other evidences of
transfer and receipt as between the originator and any other party to the
securitization agreement which allegedly ultimately resulted in the sale of this
promissory note to this Trust. If there are any documents which purport to
transfer the promissory note between the Originator and any other entity please
provide the following information also:
a)

The identity (including their name, last known address, last
available contact information and employer and title at the time of
the act described) of any person who executed any endorsement,
allonge, transfer authorization or acknowledgement, bailment
letter, delivery guarantee, delivery receipt, acknowledgement,
bailee letter, or any other type of delivery confirmation.

b)

The date upon which the document(s) requested was executed.

c)

Any forms, resolutions, or grants of authority empowering the
person executing the documents to undertake the transfer of the
promissory notes on behalf of the entity transferring the
promissory notes.

R:
15. Please list the name of every seller as that term is defined by the trust Pooling and
Servicing Agreement who has sold any mortgage loan to this trust.
R:
16. Please produce a complete copy of any prospectus or free writing prospectus filed
with the SEC or prepared or produced on behalf of the trust. This should also
include any supplements to any prospectus so identified.
R:
17. Please state the start up day of this trust.
R:
18. Please identify every person or entity who has served as the “tax matters person”
for this trust include in your answer their name, address and last know contact
information including phone numbers, fax numbers and any email addresses
known or reasonably available to the respondent.

122
R:
19. Please identify the individual or entity who has executed any Internal Revenue
Service Form 1066, U. S. Real Estate Mortgage Investment Conduit income tax
return, including Schedule Q thereto, as well as any other forms required under
applicable tax law for this trust at any time since its inception or creation through
the present day. This information should include the current or last known
contact information including the name, address, phone or fax numbers and any
email addresses known or reasonably available to the respondent for the person so
identified.
R:
20. Please produce any and all executed exhibits to the pooling and servicing
agreement as part of your production of the pooling and servicing agreement in
this case.
R:
21. Please produce any correspondence or communication of any kind between any of
the parties to the Pooling and Servicing Agreement regarding any matter in any
way related to the trust, the trust agreement, or the oversight, maintenance and
administration of the trust and its assets.

22. Please state whether or not there has been a servicing transfer with respect to this
trust.
R:
23. Please produce a full and complete copy of the mortgage file with respect to the
Plaintiff’s loan.
R:
24. Please state the closing date for this trust.
R:
25. Please identify any entity, individual or party who has an agreement of any kind,
type or nature with the Trust to provide any servicing or Document Custodian
duties and for each individual or party who is identified please produce an
executed version of the applicable agreement.
R:
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26. Identify all parties answering or assisting in providing answers to these
interrogatories and request for production and for each such party include the
current or last known contact information including the name, address, phone or
fax numbers and any email addresses known or reasonably available to the
respondent.

R:
27. Please identify who is currently in possession of the promissory note that is the
subject of this litigation and where said promissory note is physically located.
Your identification should include the name, address, phone or fax numbers and
any email addresses known or reasonably available to the respondent.

R:
28. Identify all securitizations known to you to have been made where the assets of
the trust included home mortgage loans originated or purchased by any seller or
originator to this Trust at any time from the origination of the loan that is the
subject of this litigation until the present day.
R:
29. Please produce a complete copy of the collateral file for the subject loan.
R:
30. Please produce a complete copy of the mortgage loan file as that term is defined
by the pooling and servicing agreement.
R:
31. Please produce any records in your possession which log or track access to the
collateral file or the mortgage loan file as well as any records which log or track
the addition or deletion of documents from the collateral file or the mortgage loan
file as well as any records which explain or evidence the timing of such access to
the collateral file or mortgage file or the addition or deletion of documents from
the collateral file or the mortgage loan file.
R:
32. Please produce every agreement to provide document custody, document control,
document access or document security for any assets of this trust between the
trust or the servicer and any other party.
DOCUMENTS TO BE PRODUCED
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a. Fully executed Mortgage Loan Purchase Agreement and/or Sale Agreement
governing the sale of the loan from Fremont Investment & Loan to Plaintiff. This
agreement to contain all schedules and exhibits fully executed and completed along
with the complete mortgage loan schedule, proof of the loan sale, proof of the loan
delivery, and acceptance of the loan.
b. Fully executed Mortgage Loan Purchase Agreement governing the sale of the loan
from Fremont Investment & Loan to Plaintiff. This agreement to contain all
schedules and exhibits fully executed and completed along with the complete
mortgage loan schedule, proof of the loan sale, proof of the loan delivery, and
acceptance of the loan.
c. Fully executed Assignment and Assumption Agreement governing the sale and
servicing of the loan from Fremont Investment & Loan, Inc., To, Securitized Asset
Backed Receivables LLC,. This agreement to contain all schedules and exhibits
fully executed and completed.
d. Fully executed pooling and servicing agreement governing the sales of the loan
between, Securitized Asset Backed Receivables LLC, and Securitized Asset
Backed Receivables LLC Trust 2005-FR4. This agreement to contain all schedules
and exhibits fully executed and completed along with the complete mortgage loan
schedule, proof of the loan sale, proof of the loan delivery, and acceptance of the
loan.
e. Fully executed Custodial Agreement, containing all schedules and exhibits fully
executed.
f. The complete Mortgage File including the Loan Documents evidencing or relating
to the subject Loan delivered to the Trustee and/or Custodian under the Custodial
Agreement on behalf of the Trustee and any additional Loan Documents delivered to
the Trustee/Custodian that were added to the Mortgage File.
g. All entries in the MERS system with proof of when the entries were made and that
all owners of the subject loan were members of MERS.
h. MERS Milestones Report.
i. MERS Procedures Manual in effect at time of trust closing date and at time of
assignment execution and recording.
j. MERS Quality Assurance Manual in effect at time of trust closing and at time of
assignment execution.
k. MERS membership application(s) and MERS member agreement(s) between
MERS and Fremont Investment and Loan.
l. Original Mortgage Note delivered to the Trustee/Custodian and/or contained in
the Mortgage File which include all of the required endorsements per the governing
contracts.
m. Mortgage-unrecorded delivered to the Trustee/Custodian and/or contained in
the Mortgage File.
n. Mortgage-recorded; delivered to the Trustee/Custodian and/or contained in the
Mortgage File.
o. All recorded and/or unrecorded Assignments of Mortgage delivered to the
Trustee/Custodian and/or contained in the Mortgage File.
p. All trailing documents delivered to the Trustee/Custodian and/or contained in
the Mortgage File.
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q. Fully executed Trust Receipt and Initial Certification of the Trustee as shown as
PSA Exhibit “E” (Initial Certifivcation of Trustee”). PSA Exhibit “F”All exception
reports (Document Certification and Exception Report of Trustee) attached and/or
reported with this certification. PSA Exhibit “H” executed transferor Certificates.
r. Custodial File: With respect to each Mortgage Loan, the file retained by the
Trustee consisting of items (a) – (h) as listed on Exhibit K hereto.
s. Certification to be provided with Form 10-K as per PSA Exhibit “L”
t. Executed Certification of Trustee to be provided to Depositor as per PSA Exhibit “M”
u. Executed Certification of Servicer to be provided to Depositor as per PSA Exhibit “N”
v. Servicer’s Report as per PSA Exhibit “O”.
s. Fully executed Request(s) For Release pertaining to the subject loan as per PSA
Exhibit “J”..
t. All proof(s) of transmittal of the Mortgage File or contents thereof from the
Trustee/Custodian to any party which includes, request(s) for release, proof of
mailing, approvals to release, transit insurance. Also to include the description of
what entity(s) received the Mortgage File or contents thereof including date
received and whether or not returned.
u. Inventory, transaction logs and/or electronic tracking history of the
Trustee/Custodian concerning the subject Mortgage File.
v. All printed and electronic inventory of Mortgage File from Trustee/Custodian;
w. All stored electronic images of the subject loan’s Mortgage File from the
Custodian, Trustee, and/or Servicer(s).

PLEASE TAKE FURTHER NOTICE, that the foregoing are continuing
demands and that if any of the above items are obtained after the date of this
demand, they are to be furnished to the undersigned, pursuant to this demand.
The undersigned will object, upon the trial of this matter, to the testimony or
introduction of any witnesses/items sought herein and not provided.
NOTICE IS ALSO HEREBY GIVEN, that if there is a failure to comply with
any of the aforesaid demands, Plaintiff will exercise each and every right
accorded to it by the applicable statute and/or controlling case-law, which will
include objection to testimony and/or introduction into evidence,
testimonial/evidentiary preclusion and/or resolution of fact issues in favor of the
Plaintiff and sanctions provided by law and/or any other rights accorded to said
Plaintiff under applicable law.

Dated:

December 6, 2013
Melville, NY
________________________________
Charles H. Wallshein Esq.
631 824-6555
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J. Christopher Kohn
Tracy J. Whitaker
Victor W. Zhao
Commercial Litigation Branch
Civil Division
UNITED STATES DEPARTMENT OF JUSTICE
P.O. Box 875
Ben Franklin Station
Washington D.C. 20044
Tel. (202) 307-0958
Fax (202) 514-9163
victor.w.zhao@usdoj.gov
COUNSEL FOR THE UNITED STATES
UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
AMARILLO DIVISION

In re:
American Housing Foundation,
Debtor.

Walter O’Cheskey, Trustee,
Plaintiff,
v.
BAC Home Loans Servicing, L.P.,
Individually and Servicer, et al.,
Defendants.
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SCHEDULE OF SUBSCRIBERS AND GINNIE MAE GUARANTY AGREEMENT
ELECTRONIC POOL SUBMISSION
DATE: 04/06/2012

Pool/Loan Package Number: 455051
Pool Amount:
$1,062,141.00
Issuer Number: 3405
Issuer Name: MALONE MORTGAGE
File Transmission Number: 3405-000353-455051-X-SF-051298-161019-7
DELIVERY INSTRUCTIONS: Depository Trust Company (DTC)
ISSUE
DATE

SECURITY
RATE
MARGIN

05/01/1998

8.500

0.000

Version 6.2
TIME: 12:27:46

Specified Date for Ginnie Mae Delivery of Certificates: 05/20/1998
Immediate Pool Issuance & Transfer:

INITIAL PAYMENT
DATE

MATURITY
DATE

06/15/1998

05/15/2028

NAME OF SUBSCRIBER/DTC PARTICIPANT

X
CONTRA

EVEREN CLEARING CORP. CR TO HOPPERS

ISSUE
TYPE

POOL
TYPE
SF

ACCOUNT#

POOL TAX
ID
756515429

493268593

P&I Bank
ID Number

EVERN

042000013

Escrow Custodial
(T&I) Account
Number
493268601

T&I Bank
ID Number
042000013

.06

TOTAL SUBSCRIBED
$1,062,141.00

TOTAL :
Principal & Interest
(P&I) Custodial
Account Number

GUARANTY
FEE

Document Custodian
ID Number
000353

$1,062,141.00
Subcontract Servicer's
Ginnie Mae Issuer
Number (if applicable)
2094

Purpose: This form authorizes the issuance of securities under the Ginnie Mae I and Ginnie Mae II programs and establishes the
contract between the Issuer and Ginnie Mae under both programs.
AUTHORIZATION: Ginnie Mae is instructed to prepare and deliver the securities to be issued by the undersigned against the
Ginnie Mae Pool/Loan Package number specified in conformity with the information provided in this form and transmission
referenced by the File Transmission Number above.
Ginnie Mae Guaranty Agreement: The Issuer, by executing this form, and Ginnie Mae, by approving the proposed
issue, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
agree as follows: (1) the Issuer and the Ginnie Mae contract for the issuance and guaranty of securities backed by
the mortgages listed on the accompanying Schedule of Pooled Mortgages, which form is incorporated herein by reference, and
the Issuer hereby certifies to the accuracy of the information contained thereon; (2) the Issuer and Ginnie Mae incorporate by
reference, and the Issuer agrees to comply with, all of the terms and conditions of the Ginnie Mae Mortgage-Backed
Securities Guide in effect as of the issue date specified above (Ginnie Mae Handbook 5500.3 , "the Guide") , and the
Issuer acknowledges that it has received the complete text of the Guide and agrees that each of the Issuer's existing pools and
loan packages, whether formed under the Ginnie Mae I MBS Program or the Ginnie Mae II MBS Program, shall be
governed by the terms of such Guide; (3) the Issuer and Ginnie Mae incorporate by reference all of the terms and conditions
of the Guaranty Agreement included in the Guide for the pool type described above as of the issue date specified
above and agree, further, that each of the Issuer's existing pools and loan packages, whether formed under the Ginnie Mae I
MBS Program or the Ginnie Mae II MBS Program, shall be governed by the terms of the Guaranty Agreement that is
included in the Guide for that pool type as of the issue date specified above (which shall prevail over any
inconsistent terms of the applicable Guide), and that the terms of any and all previously effective Guaranty Agreements and
Contractual Agreements shall be null and void and of no further effect in defining the rights and obligations of the Issuer and
Ginnie Mae with respect to any pool that is currently the responsibility of the Issuer; (4) the effective date of this form
and Guaranty Agreement shall be the issue date specified above; and (5) pursuant to the Guide, the Issuer
transfers, assigns, sets over and otherwise conveys to Ginnie Mae all of the Issuer's right, title, and interest in and to the
pooled mortgages identified and described in the attached Schedule of Pooled Mortgages. Such transfer shall be effective
as of the date and time of delivery of the securities by Ginnie Mae or the CPTA but shall include: (a) for each mortgage in a pool
or loan package, except for IR pools or loan packages, all scheduled payments due on or after the issue date,
(b) for each mortgage in an IR pool or loan package, all scheduled payments due on or after the first day of the
month prior to the issue date, and (c) for each mortgage, all unscheduled payments received after the date on which
the original principal balance of the pool or loan package was determined for purposes of this Schedule.
Furthermore, I certify the data contained in the electronic transmission referenced herein by the file transmission number
and relied upon by Ginnie Mae, is true to best of my knowledge and belief.
AUTHORIZED SIGNATURE :

DATE :

NAME AND TITLE :

05/12/98

APPROVED FOR ISSUE:
Ginnie Mae Authorized Signature

Date :
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APPENDIX !11-16
GUARANTY AGREEMENT

GINNIE MAE!
GRADUATED PAYMENT AND GROWING EQUITY
MORTGAGE-BACKED SECURITIES
THE GUARANTY AGREEMENT, ("Agreement") is composed of (i) the terms and conditions
conta2ned herein; (ii) a duly executed Schedule of Subscribers and CAnnie Mac Guaranty Agreement (the
"Schedule") incorporating this entire document by reference; and (iii) a Schedule of Pooled Mortgages.
This Agreement is made by and between the Government National Mortgage Association, a corporate body
organized and existing under the laws of the United States within the Department of Housing and Urban
Development ("Ginnie Mac") and the financial entity identified in the Schedule and approved by Ginnie
Mac to issue the securities provided for in this Agreement (’°Issuer");
WHEREAS: Under section 306(g) and other related provisions of the National Housing Act,
Crinnie Mac is duly authorized to guaranty the timely payment of principal of and interest on securities
based on and backed by a pool composed of mortgages which are insured or guaranteed under the National
Housing Act, Tire V of the Housing Act of 1949, the Servicemen’s Readjustment Act of 1944, Chapter 37
of Tire 38, United States Code or section 184 of the Housing and Community Development Act of 1992,
and the full faith and credit of the United States is pledged to the payment of all mounts which may be
required to be paid under any such guaranty by Ginnie Mac;

WHEREAS: The Schedule incorporates by reference both the terms and conditions contained
herein and the Schedule of Pooled Mortgages; is executed by the Issuer and Ginnie Mac for each pool of
mortgages securitized by the Issuer and guaranteed by Ginnie Mac; and sets forth a list of the initial
Security Holders. The Schedule of Pooled Mortgages details the mortgages that make up the pool of
mortgages to be securitized by the Issuer and guaranteed by Ginnie Mac;
WHEREAS: The Issuer.-has originated or otherwise acquired, and is the owner and holder of, all
of the mortgages identified and described in a Schedule of Pooled Mortgages, which shall be appended to
the Schedule and provided to Ginnie Mac in connection with the issuance of securities under this
Agreement (the "Securities");
WHEREAS: The Issuer has duly authorized the creation of a pool composed of all the aforesaid
mortgages, and the issuance of the Securities to be based on and backed by such pool of mortgages and
guaranteed by Ginnie Mac under section 306(g);
WHEREAS: Each of the parties to this Agreement is duly authorized to enter into and has duly
authorized the execution of this Agreement, and all other acts have been performed to make the creation of
the pool of mortgages effective and to make the Securities the valid, binding, and legal obligations and
undertakings of the Issuer and of CAnnie Mac, in their respective capacities as provided in this Agreement;
NOW THEREFORE: The parties to this Agreement mutually agree as follows:

Date: 11/01/99
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ARTICLE I. GENERAL
Section 1.01. The transaction and arrangements provided for herein are identified in the records
of the Issuer and C_Annie Mae by the mortgage-pool number submitted to Ginnie Mac on the Schedule
executed by the parties. This Agreement is entered into for purposes of the issuance by the Issuer of the
Securities and the guaranty thereof by CAnnie Mae, such issuance and guaranty being pursuant to the
aforesaid section 306(g).
Section 1.02. Neither Ginnie Mac’s entry into this Agreement nor its operation of the mortgagebacked securities ("MBS’) program is intended to create any right of action on the part of any borrowermortgagor or any other person or entity, except as ex"pressly provided herein or in any other instrument
duly executed by Ginnie Mae. Ginnie Mae assumes no liability to any person or entity on account of any
act or omission of the Issuer or Girmie Mae, except as ex~pressly provided herein.
Section 1.03. The effective date of this ~Agreement and the aforesaid mortgage pool ("Effective
Date’) shall be that date specified in the Schedule as the "Issue Date." Ginnie Mac’s guaranty shall
become effective (a) for Securities issued in certificated form, on the later of (i) the Issue Date and (ii) the
date the Securities are released by Crinnie Mac or at Ginnie Mac’s direction and 09) for Securities issued in
uncertificated form, on the date the ownership of the Securities is registered by Giunie Mac’s transfer agent
on the central regis/aT of Security Holders maintained by the transfer agent.
Section 1.04. The Issuer shall pay a monthly guaranty fee to Ginnie Mae in the amount provided
for in the Schedule.
Section 1.05. ’ The terms defined in this section shall have the respective meanings stated for all
purposes of this Agreement, and, unless the context indicates otherwise, references to any article, section or
subsection shall mean a reference to an article, section or subsection of this Agreement:

(a)

Advance: The use of the Issuer’s own corporate funds, or funds specifically borrowed
pursuant to a Ginnie Mae approved Pool Advance Agreement, to make a payment to
Security Holders or to pay tax obligations, insurance premiums or other amounts due
under the Mortgages when the funds on deposit in the Principal and Interest Custodial
Account, the Escrow Custodial Account or any other accounts related to the pooled
Mortgages are insufficient to make the required payments.

(b)

Custodial Funds: All principal and interest collected on account of the Mortgages and/or
the property securing the Mortgages and any other funds due to the Security Holder; any
tan insurance or other non-principal and interest funds collected for the benefrt of the
Mortgages or the property; and an5" unscheduled recoveries of principal.

(c)

Defective Mortgage: A Mortgage (i) that cannot be insured or guaranteed by an agency of
the Federal Government under a statute described in the first Whereas clause of this
Agreement, (ii) thathas been refused by the insuring or guaranteeing agency, (iii) for
which such insurance or guaranty has been withdrawn, or (iv) that does not comply ~4th
the terms of the Securities.

(d)

Escrow Custodial Account: An account that the Issuer maintains with a financial
institution for the deposit of escrowed funds to be used to pay taxes, insurance premiums,
and any other amounts due under the Mortgages.

Date: 11/01/99
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Excess Funds: With respect m a monthly payment date for the Securities, any amount on
deposit for a particular pool in a Principal and Interest Custodial Account that is in excess
of the sum of the scheduled interest and recoveries of principal due in that month and
unscheduled recoveries of principal, as defined in section 6.04(a), required to be passed
through to Security Holders in that month.
Ginnie Mac Transferee: Any person or entity to whom Crinnie Mac transfers or assigns a
Mortgage or any rights or benefits related to the Mortgage.

(g)

Guide: Criunie Mac Mortgage-Backed Securities Guide.. CAnnie Mac 5500.3, as hereafter
amended.
Mortgage: An3, mortgage identified and described in the Schedule of Pooled Mortgages,
whether submitted in hard copy or electronically. As used in this Agreement, the term
"Mortgage’" shaB be construed to include a security instrument, together with the
obligation secured thereby, the title evidence, and all other documents, instruments, and
other papers pertaining thereto, and the transaction(s) to which they relate, and all claims,
funds, payments, proceeds, recoveries, property, monies or assets related in any way
thereto, including but not limited to any and all mortgage insurance or loan guaranty claim
proceeds, hazard insurance proceeds, payments by borrowers, refunds, rents, foreclosures
or sales proceeds, and escrowed items.
Principal and Interest Custodial Account: The non-interest bearing account that the Issuer
maintains with a financial institution for the deposit qf principal (including scheduled and
unscheduled) and interest collected from mortgagors, or in connection with the related
property, to be paid to Security Holders.
Reporting Cutoff Date: With respect to a monthly payment date for the Securities, a day,
established by the Issuer or Crinuie Mac, between the 25th day of the prior month and the
first day of the month of payment, inclusive.
Reporting Month: The interval between the prior month’S Reporting Cutoff Date and the
current month’s Reporting Cutoff Date.

(1)

Security Holder: Any registered holder of Securities outstanding under this Agreement.

Section 1.06. The Issuer hereby agrees to comply with all terms and conditions of the Guide. If
any provisions of the Cruide conflict with this Agreement, the provisions of this Agreement shall control.
Seetiort 1.07. The issuer hereby covenants and warrants that:

(a)

Date: 11/01/99

the issuer is a corporation duly organized, validly existing, and in good standing under the
laws of the jurisdiction of its incorporation; that the issuance of the securities, the
performance by the issuer of all provisions hereof and the consummation of the
transactions contemplated hereby have been duly and validly authorized;." that this
Agreement evidencgs the valid, binding, and enforceable obligation of the issuer; and that
all requisite corporate action has been taken by the issuer to make the provisions of this
Agreement valid and binding upon the issuer in accordance with its terms;
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(b)

there are no actions, suits or proceedings pending (or, to the knowledge of the issuer,
threatened) against or affecting the issuer or any Mortgage, which action, suit or
proceeding if adversely determined, individually or in the aggregate, would affect adversely
the issuer’s ability to perform its obligations hereunder; and

(c)

the consummation of the transactions contemplated by this Agreement are in the ordinary
course of business of the issuer and will not result in the breach of any term or provision of
the charter or by-laws of the issuer or result in the breach of any term or provision of, or
conflict with or constitute a default under or result in the acceleration of any obligation
under, any agreement or other instrument to which the issuer or its property is subject, or
result in the violation of any law, rule, regulation, order, judgment, or decree to which the
issuer or its property is subject.

Section 1.08. Crinnie Mae and its authorized representatives shall have the right, under this
Agreement, in Ginnie Mae’s discretion, to examine, review and audit, during business hours or at such
other times as might be reasonable under applicable circumstances, any and all of the books, records, or
other information of the Issuer, any mortgage servicer, trustee, agent or other person bearing on the Issuer’s
compliance with the requirements of the MBS program, including, without limitation, all Mortgage
documents, Mortgage servicing records, Mortgage records and banking records for funds direcNy or
indirectly related to the Mortgages or the Securities.

ARTICLE II. SECURITIES
Section 2.01. The Securities shall be in the aggregate original principal or face amount, shall
bear the annual rate of interes% and shall have the f-real maturity date specified in the Schedule.
Section 2.02. The aggregate principal amount of Securities, together with interest thereon, shal!
be payable to the Security Holders in monthly installments. The installments shall commence by the 15th
day of the month and year designated as the First Payment Date in the Schedule and shall continue on the
15th day of each month until payment in full of the aggregate principal amount and all interest accruing
thereon at the rate of interest payable on the Securities; provided, however, that payments by electronic
transfer shall be completed on the 15th day of the month or if the 15th day of the month is not a business
day, by 1:00 p.m. Eastern Time on the first business day following the 15th day of the month.
Section 2.03. (a) Interest accrued each month on Securities backed by graduated payment
Mortgages shall be computed as one-twelfth of the annual rate of interest payable on the Securities
multiplied by the unpaid principal balance of the Securities at the end of the prior month. During the early
years of Securities backed by graduated pa3~nent Mortgages, the amount of interest actually paid on the
Securities will be less than the accrued amount. This "deferred ir~rest" will be added monttfly to the
remaining principal balance of the graduated payment Securities and paid to Security Holders as scheduled
and unscheduled recoveries of principal. Interest due on a monthly payment date on Securities backed by
graduated payment Mortgages shall be computed as (i) one-twelfth of the annual rate of interest payable on
the Securities multiplied by (ii) the unpaid principal balance of the Securities at the end of the prior month,
less any deferred interest.
(b) Interest due on a monthly payment date on Securities backed by growing equity Mortgages
shall be computed as (i) one-twelfth of the annual rate of interest provided for in the Securities multiplied
by (ii) the unpaid principal balance of the Securities at the end of the prior month.

Date: 11/01/99
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Section 2.04. The Issuer represents that it has furnished to CAnnie Mac information required to
prepare the Securities, in accordance with any applicable instructions and directions issued by Giunie Mac.
CAnnie Mac shall cause the preparation and release of all the Securities issued under this Agreement,
whether issued to original subscribers or. w~th respect to reissues, transfers, exchanges, or otherwise.
Section 2,05. Each Security shall be issued, registered, delivered, transferred, and exchanged in
accordance ~4th the requirements of the Guide.
.,
Section2.06. The original principal or face amount of the Securities, and reissues and
exchanges thereof, shall be in denominations of not less than twenty-five thousand dollars ($25,000) and, if
larger, in denominations divisible by one dollar ($1.00).
ARTICLE Ill. MORTGAGES

Section 3.01. The Issuer does hereby transfer, assign, set over, and otherwise convey to Girmie
Mac all the right, ritle, and interest of the Issuer in and to the Mortgages-identified and described in the
Schedule of Pooled Mortgages for the subject pool. Such transfer and assignment shall be effective as of
the date and time of delivery (release) of the Securities by Crinnie Mac or its agent, and shall include all
interest, principal and other payments made on or with respect to, or related in any way to, such
Mortgages. This includes, but is not limited to, payments due on the Mortgages after the Issue Date of the
Securities and all unscheduled recoveries of principal received on the Mortgages after the close of business
on the day on which the original principal balance of the pool was determined.
Section 3.02. This Agreement may be recorded, at Ginnie Mac’s direction, in all appropriate
public offices for real property records in all the counties or other comparable jurisdictions in which any
and all of the properties covered by the aforesaid Mortgages are situated, and in any other appropriate
public recording offices or elsewhere. Girmie Mac at its option may direct that such recordation is to be
effected by and at the expense of the Issuer.
Section 3.03. The Issuer hereby covenants and warrants that each of the Mortgages is eligible
under section 306(g) of the National Housing Act and the Guide to back the Securities. The Issuer further
covenants and warrants that it will take all actions necessary to ensure continued eligibility of the
Mortgages.
Section 3.04. The Issuer hereby covenants and warrants that, as of the Effective Date:

(a)

all of the Mortgages are lien-free and, if obtained from other originators, have been paid
for in full;

(b)

the aggregate outstanding principal balance owed on all the Mortgages is at least equal to
the aggregate original principal amount of all the Securities;

(c)

the required payments of principal and interest due on all the Mortgages shall b~ sufficient
and adequate for the ~xnely payment of the principal and interest on all the Securities, all
guaranty fees due to Ginnie Mac and all servicing fees due to the Issuer, as specified in the
Guide; and

Date: 1 I/01/99
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(d)

the fial maturity date of all the Securities is sufficiently subsequent to the latest fial
maturity date scheduled under the terms and provisions of the Mortgages to allow timely
pa3qnent of all such Securities.

Section 3.05. The Issuer hereby covenants and warrants that it has delivered or will deliver and
deposit with an eligible custodian institution appropriate documents evidencing and relating to the pooled
Mortgages within the time frame required by the Guide. Such documents and such custodial requirements
shall be those set forth in a custodial agreement in the form prescribed by Ginnie Mac. Such custodial
agreement has been provided to Ginnie Mac, and its terms and conditions as they relate to Ginnie Mae and
the Issuer are incorporated into and made a part of this Agreement by reference. The Schedule identifies
the institution selected by the Issuer to serve as custodian for the documents relating to the Mortgage pool
that is the subject of this Agreement.
Section 3.06. The Issuer hereby covenants and warrants that it shall replace any Defective
Mortgage, within four (4) months after the Effective Date. If, after that time, any Defective Mortgages
exist, then: (a) if such Defective Mortgages can be corrected or cured such that they no longer would be
defective, the Issuer shall effect such correction or cure; or (b) if such Defective Mortgages cannot be so
corrected or cured, the Issuer shall notify Crinnie Mac immediately, and if Ginnie Mae approves, the Issuer
shall repurchase the Mortgages at one hundred percent (100%) of the outstanding balance, including
deferred interest, if any ("Par"). Such correction or repurchase shall occur either 30 days from discovery
or the final certification due date, as set forth in the Guide, wtfichever is earlier. Any delinquency or any
default by the borrower occurring before or after the Effective Date in the payment of any Mortgage shall
not be deemed a defect for purposes of this section.
Section 3.07. The Issuer hereby covenants and warrants that it has in its possession for each
Mortgage evidence of a valid and enforceable, standard policy of insurance for fire and extended coverage,
or comparable insurance coverage, in an amount equal to the greater of the unpaid balance of the Mortgage
and the amount required by the insuring or guaranteeing agency, with loss-payable endorsements
designating Issuer and its successors and assigns as payee, and that Issuer shall maintain such insurance in
full force and effect for as long as the Mortgage remains in effect.
ARTICLE IV. SERVICING

Section 4.01. The Issuer shall:

(a)

timely foreclose or other~e convert the ownership of properties securing the Mortgages
that come into and continue in default, taldng into account any loss mitigation
requirements imposed by the agencies that are insuring or guarantee.ing the Mortgages, or
otherwise dispose of such Mortgages, with the purpose of liquidating such properties and
Mortgages;
timely file, process, and receive the proceeds of mortgage insurance or guarantee claims
under the laws of the United States, in conformance with and subject to all applicable
nfles, regulations, and comparable promulgations and issuances of the insuring or
guaranteeing agency or instrumentality;

(c)

Date: 11/01/99

make all determinations and do and complete all transactions, matters, or things necessary,
appropriate, incidental, or otherwise relating to any of the foregoing or to the ownership of
the Mortgages; and
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conform with the servicing stagdards, procedures, methods, and practices required by the
applicable mortgage insurer or guarantor, and any applicable requirements contained in the
Guide, and shall establish and maintain books, files, and accounting records in accordance
with all of the foregoing.

Section 4.02. The Issuer shall have the option to purchase at Par any Mortgage which has been
in default for a continuous period of ninety (90) days or more. The Issuer must purchase at Par each
Mortgage for which it receives a finn claim settlement from the insuring or guarantying agency. These
settlement funds must be paid to the Security Holders in accordance with section 6.04.
Section 4.03. Except as otherwise provided in this Agreement or in the Guide, the Issuer is
hereby authorized and empowered to foreclose on. any collateral securing the Mortgages, execute and
deliver in its own name, or in the name of its nominee, any and all instruments of satisfaction or
cancellation, or of partial or full release or discharge and all other comparable instnmaents, with respect to
all the Mortgages and with respect to the properties covered by all such Mortgages. Any such instrument
shall be executed and delivered only in conformance with and subject to all applicable rules, regulations,
and comparable promulgations and issuances of the. applicable insuring or guaranteeing agency. The
foregoing authority and power of the Issuer shall terminate and expire, and the Issuer shall discontinue the
execution and delivery of all such insmmaents, on notification by Giunie Mae to the effect that it is
extinguishing all right, rifle, or other interest of the Issuer in the Mortgages pursuant to article X.
Section4.04. The Issuer shall maintain, during the life of this Agreement, insurance~ errors and
omissions, fidelity bond and other coverage in the amount and form as required by and acceptable to GinnJe
Mae.

Section 4.05. The Issuer shall be perraitted to arrange for another entity to carry out any of the
mortgage servicing and pool administration functions required by this Agreement only to the extent such
subservicing is specifically authorized by the Guide and approved by Ginnie Mae.
Section 4.06. The Issuer may service the Ginnie Mae mortgage pools, mortgages and securities
for which it has issuer responsibility, as identified on the records of Giunie Mae, only so long as the Issuer
retains status as an approved Crinnie Mae issuer, as defined in the Guide. Once an Issuer is declared in
default and, its rights are ex~ngtfshed by Ginnie Mae, that Issuer may no longer service any Ginnie Mae
mortgage pools, mortgages or securities..
Section 4.07. In the event the Issuer determines that funds provided by a mortgagor and
available in the Escrow Custodial Account are insufficient to meet a payment due for that mortgagor’s
taxes, assessments, ground rents, hazard and mortgage insurance premituns, payments for rehabilitation or
imprmrement expenses, the buydown portion of the Mortgage pa3maent, or comparable items, the Issuer
shall advance its own corporate funds for the purpose of malting such payment.
Section 4.08. The Issuer shall establish and maintain accounting records, which shall be in
accordance with the Guide and any applicable instructions and directions issued by CAnnie Mae, with
respect to all Advances paid under sections 4.07 and/or 6.02, such records to be adequate to reflect: all
such Advances made by the Issuer into the Principal and Interest Custodial Account or any Escrow
Custodial Account, pa3wnent directly to a taxing authority or insurance company or for any other payments
required under the Mortgages; the use made of Advances for payments required on the Securities, including
their allocation as between interest and principal on such Securities; the Mortgages with respect to which
Advances are made; and the amount (including the allocation as between principal and interest) advanced

Date: 11/01/99
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on each such Mortgage, and recoveries and losses of Advances made, with respect to each Mortgage,
including their allocation as between interest and principal owed on each Mortgage.
ARTICLE V. BANK ACCOUNTS
Section 5.01. With respect to all the Mortgages, the Issuer shall establish and maintain a
Principal and Interest Custodial Account with a commercial bank, a mutual savings bank, a savings and
loan association, or a credit union,, the deposits at which are insured by the Federal Government, and which
meets any and all other requirements of Ginnie Mac. The Principal and Interest Custodial Account must be
used exclusively for funds Mating to Ginnie Mac MBS program mortgage pools and may be drawn on only
by the Issuer and/or by Ginuie Mac. The Principal and Interest Custodial Account must be subject to a
master agreement in the form prescribed by Ginnie Mac. All principal and interest collected on account of
the Mortgages and/or the property securing the Mortgages and any other funds due to the Security Holders
at any time must be deposited and retained in the Principal and Interest Custodial Account until paid to
Security Holders or placed in a disbursement account in accordance with section 5.05. These items
include, but are not limited to: monthly Mortgage payments; prepayments; mortgage or title insurance and
guaranty claim settlement proceeds; hazard insurance or any condemnation proceeds not used to repair the
collateral (if such funds are to be used to repair the collateral, they first must be deposited in the Escrow
Custodial Account and may not be deposited in the Issuer’s corporate accounts); proceeds from foreclosure
or repossession sales, and any payments received in lieu of foreclosure or repossession sales; proceeds from
any sale, resale or transfer of Mortgages which are required heretmder or by the Guide to be passed
through to the Security Holders; repayments of Excess Funds; Advances; and other unscheduled recoveries
of principal as set forth in section 6.04. The Issuer shall make withdrawals only to effect payment on the
Securities and in accordance with section 5.02 below. All the foregoing shall be otherwise in accordance
with the Guide and any applicable instructions and directions issued in writing by Crinnie Mac.
Section 5.02. In addition to withdrawals to effect timely payment on the Securities, the Issuer
may make withdrawals from the Principal and Interest Custodial Account but only to:
(a)

remit to Giunie Mac the montNy guaranty fee;

(b)

reimburse itself for its previous Advances that were made in accordance with section 6.02,
but only if; (i) all Exce~s Funds used to make Security Holder payments have been fully
restored; (ii) the Issuer has maintained records showing the amount of each Advance
attributed to a particular Mortgage; (iii) the funds used to reimburse the Issuer come from
the payment related to the particular Mortgage on which Issuer made the Advance; (iv) all
amounts due and payable to Security Holders have been paid to them; and (v) the Issuer’s
records properly demonstrate all of the foregoing.

(c)

utilize Excess Funds in accordance with Section 6.02 hereof;

(d)

remove any amounts that were not required to be deposited therein under this Agreement or
the Guide; or

(e)

pay itself the permitted servicing fee.

Section 5.03. In addition to the Principal and Interest Custodial Account, the Issuer shall
establish and maintain Escrow Custodial Account(s) with a commercial bank, a mutual savings bank, a "
savings and loan association, or a credit union the deposits at which are insured by the Federal
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Government, and which meets any and all other requirements of Ginnie Mae. Each Escrow Custodial
Account must be used exclusively for funds renting to Ginnie Mac MBS program mortgage pools and may
be drawn on only by the Issuer, the approved subservicer and/or by Ginnie Mac. Each Escrow Custodial
Account must be subject to a master agreement in the form prescribed by Ginnie Mac. All collections of
pa3anaents for taxes, assessments, ground rents, hazard and mortgage insurance premiums, payments for
rehabilitation or improvement expenses, the buydown portion of the Mortgage payment and all comparable
items must be deposited and retained in the Escrow Custodial Account on account of the Mortgages except
as otherwise required by the .appropriate insuring or guaranteeing agency.
Section 5.04. Withdrawals from the Escrow Custodial Account(s) may be made only to:

(a)

effect timely payment of the following items related to the Mortgages pooled under this
Agreement: mortgagors’ taxes, assessments, ground rents, hazard and mortgage insurance
premiums, payments for expenses related to the property covered by the Mortgages, such
as improvement, protection or repair, the buydown portion of the Mortgage pa3maent, or
comparable items; and

(b)

reimburse itself for its previous Advances, but only if; (i) all Excess Funds used to make
Security Holder payments have been fully restored; (ii) the Issuer has maintained records
showing the amount of each Advance attributed to a particular Mortgage; (’N) the funds
used to reimburse the Issuer come from the payment related to the particular Mortgage on
which Issuer made the Advance; and (iv) the .Issuer’s records properly demonstrate all of
the foregoing.

Section 5.05. The use of separate "collection accounts" or "disbursement accounts" for the
receipt and payment of fimds is permitted. Collection accounts must be cleared daily, unless the Issuer
uses ACH transfer, in which case the accounts must be cleared every 48 hours. In any event, immediately
upon being cleared or removed from the collection account, all funds covered by this article V must be
deposited into the Principal and Interest Custodial Account or an Escrow. Custodial Account, as
appropriate, pursuant to sections 5.01 or 5.03. Disbursement accounts must be subject to master
agreements in the form prescribed by Ginnie Mac. The disbursement account for principal and interest
funds must be used exclusively for funds relating to Girmie Mae MBS program securities.
ARTICLE VI. PAYMENT TO SECURITY HOLDERS
Section 6.01. The Issuer shall remit to the Security Holders all payments to be made under the
terms and conditions of all Securities issued-and outstanding under this Agreement, and all payments
required under this Agreement and the Guide. All such payments must be made in a timely manner such
that, with respect to the payment for any given month, the Security Holders will receive payment by the
15th day of each month, with final payment to be only on receipt of the Security by the Issuer; provided,
however, that payments by electronic transfer shall be completed on the 15th day of each month or, if the
15th day of the month is not a business day, by 1:00 p.m. Eastern Time on the first business day followS_ng
the 15th day of the month.
Section 6.02. (a) The Issuer shall establish and maintain such controls and procedures to enable it
to accurately project in advance whether or not it will have available sufficient funds to meet payments
required under the Securities in a timely manner.
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