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1. Introduction.
This pamphlet is intended as a general guide to assist a person in prosecuting a
civil matter in the Appellate Division, Second Department. It is not intended to cover all
situations but, rather, to assist in the general steps needed to invoke the jurisdiction of this court,
to perfect an appeal, and to submit a motion. For more information, the reader’s attention is
directed to the Civil Practice Law and Rules (CPLR) articles 55 and 57 and the Rules of this
court.
§ 1.1

Jurisdiction; counties; courts.

The Appellate Division is an intermediate appellate court. There are four
departments of the Appellate Division in New York State: the First Department is located in
Manhattan, the Second Department in Brooklyn, the Third Department in Albany, and the Fourth
Department in Rochester. The jurisdiction of the Second Department encompasses the counties
of Richmond, Kings, Queens, Nassau, Suffolk, Westchester, Dutchess, Orange, Rockland, and
Putnam.
The Second Department hears appeals in civil cases from orders, judgments, and
decrees of the Court of Claims, the Supreme Court, the Family Court, and the Surrogate's Court
and, if permission is granted, of the Appellate Terms of the Supreme Court. In addition, the
court has original jurisdiction in a limited number of other matters (e.g., CPLR article 78
proceedings against a Supreme Court Justice or County Court Judge and CPLR 5704[a]
applications).
2. Standing; Aggrievement.
There are certain limitations on a party's right to appeal. To take an appeal a party
must have standing, meaning that the party is "aggrieved" by the determination made by the trial
court (CPLR 5511). Basically, a party is "aggrieved" if an application that party made was
denied or not fully granted, or if an application made by the party's adversary, which the party
opposed, was fully or partially granted.
3. Appealability.
§ 3.1

Appealable paper.

An appeal may be taken only from an "appealable paper," that is, an order,
judgment, or decree of a court, signed by a Judge, which formally grants or denies relief after a
hearing or trial, or requested in a motion made on notice. A decision, whether transcribed in the
minutes or in writing, is not appealable. Rulings made during a hearing or trial are not
appealable. Often a Judge will issue a written memorandum which concludes "submit order" or
"settle order on notice"; such a paper is merely a decision from which no appeal lies.
§ 3.2

Appeal as of right.

Not all orders are appealable as a matter of right; some may be appealed with
permission of this court, others may not be appealed at all.
1
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Generally, an appeal may be taken as of right from a final or interlocutory
judgment and from an order which determines a motion made on notice and which adversely
affects a substantial right of the appellant (CPLR 5701).
§ 3.3

Appeal by permission.

The most common orders which are not appealable as of right but which may be
appealed with permission of this court include orders made in CPLR article 78 proceedings
(CPLR 5701[b][1]), and nondispositional orders of the Family Court, other than those made in an
abuse or neglect proceeding (Family Court Act § 1112[a]). Orders of the Appellate Term that
determine an appeal from a judgment or order of a lower court are appealable by permission of
the Appellate Term or, in case of refusal, by order of this court (CPLR 5703[a]); other orders of
the Appellate Term are not appealable. Leave to appeal may be sought from this court by motion
on notice to the other parties (a discussion on motion practice may be found in Part 8 of this
pamphlet).
§ 3.4

Nonappealable orders.

No appeal at all lies from an order entered upon the default or consent of the
appealing party, or from an order that denies reargument, or from an order which denies an
adjournment of an ongoing proceeding.
4. Invoking the Appellate Jurisdiction of the Court.
§ 4.1

Notice of appeal.

If a party decides to appeal as of right from an order, judgment, or decree, he or
she must file a notice of appeal in triplicate. The notice of appeal must be filed in the office of
the clerk of the court which made the paper appealed from and an additional copy must be served
on each adversary (CPLR 5515; Rules of the Appellate Division, Second Department § 670.3[a];
a sample notice of appeal is annexed to this pamphlet). On an appeal from a judgment or order
of the Supreme Court, CPLR 8022(a) requires a party to pay a filing fee of $65 to the County
Clerk upon the filing of a notice of appeal. A notice of appeal must be filed and served within 30
days after the appellant is served with a copy of the order, judgment, or decree, with notice of its
entry, or, if the appellant has served a copy of that paper on his or her opponent with notice of its
entry, within 30 days after such service (CPLR 5513[a]).
§ 4.2

Request for Appellate Division Intervention.

The appellant in a civil cause must file a Request for Appellate Division
Intervention - Civil (Form A), known as a RADI (see Rules § 670.3[a]) with the notice of
appeal. The RADI may be purchased at a store that sells legal forms (a copy of the RADI is
annexed to this pamphlet). The notice of appeal must be filed in triplicate and annexed to two of
the copies must be the RADI, a copy of the paper appealed from, and a copy of the decision
leading to that paper, if any. If a party wishes to appeal from more than one paper, made in the
same case, with the same notice of appeal, he or she must attach to each Form A an Additional
Appeal Information form (Form B, a copy of which is annexed to this pamphlet).
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Where a proceeding commenced in the Supreme Court is transferred to this court,
the petitioner must file forthwith in this court two copies of the order of transfer, to each of
which must be affixed a Request for Appellate Division Intervention - Civil (Form A) and any
opinion or decision of the transferring court (Rules § 670.3[c]).
On the RADI, the title should be set forth as it appears on the summons, notice of
petition or order to show cause commencing the civil cause. The names of all parties must be
listed, together with their status in the trial court (e.g., plaintiff, petitioner, claimant, defendant,
respondent, defendant third-party plaintiff, third-party defendant) and their status in the
Appellate Division (e.g., appellant, respondent, appellant-respondent, respondent-appellant). If a
party to the action has no status in the Appellate Division, the word "none" is to be entered in the
space provided on the form. Where the Appellate Division is the court of original instance (e.g.,
the matter is a proceeding pursuant to CPLR article 78 against a Supreme Court Justice or
County Court Judge commenced in this court pursuant to CPLR 506[b][1] or an application for a
writ of habeas corpus) only the column entitled "Appellate Division Status" need be completed.
§ 4.3

Docket Number

An Appellate Division docket number will be assigned to each cause. The docket
number must appear in the upper right hand corner, opposite the title, on all papers thereafter
filed with the court. If the papers relate to multiple causes, they must bear the docket numbers of
all those causes.
5. Perfecting an Appeal.
An appeal is perfected by the filing of a brief and a record. The record may be a
full reproduced record, an appendix, an agreed statement of facts, or, when authorized, the
original papers.
§ 5.1

Preparing to perfect — the record.

CPLR 5526 specifies the papers which constitute the record on appeal from a
judgment or order, stating in relevant part:
“The record on appeal from a final judgment shall consist of the
notice of appeal, the judgment-roll, the corrected transcript of the
proceedings * * * if a trial or hearing was held, any relevant
exhibits, or copies of them, in the court of original instance, any
other reviewable order, and any opinions in the case. The record on
appeal from an interlocutory judgment or any order shall consist of
the notice of appeal, the judgment or order appealed from, the
transcript, if any, the papers and other exhibits upon which the
judgment or order was founded and any opinions in the case.”
Generally, the judgment, order, or decree will specify the papers upon which it
was made. It is the appellant’s responsibility to obtain accurate and complete copies of the
papers comprising the record on file in the office of the clerk of the court that made the paper
appealed from, and in the event that it was made after a trial or hearing, to obtain the transcript of
the proceedings.
3
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§ 5.2

Obtaining and settling the transcript.

In general, if the appeal is from a judgment, order, or decree that was made
following a trial or hearing, the party taking the appeal will have to furnish the court and his or
her adversary with a copy of the minutes. The minutes taken by the court reporter in
stenographic form or recorded on tape must be transcribed into English. The rates of
compensation of court reporters for transcribing stenographic minutes are set forth in § 108.2 of
the Rules of the Chief Administrator of the courts (22 NYCRR § 108.2). Different rates are
specified for furnishing minutes in the regular course of the reporter’s business and for expedited
production of the transcript. In order to meet the time limits for perfecting an appeal set by the
rules of the court, it is imperative that the transcript be ordered from the court reporter promptly
after the filing of the notice of appeal.
After the transcript is received from the court reporter, it must either be stipulated
as correct by the parties or settled pursuant to CPLR 5525 (Rules § 670.10.2[e]). The procedure
for settlement of a transcript is set forth in CPLR 5525(c), which states:
“(c) Settlement of transcript.
“1. Within fifteen days after receiving the transcript from the court
reporter or from any other source, the appellant shall make any
proposed amendments and serve them and a copy of the transcript
upon the respondent. Within fifteen days after such service the
respondent shall make any proposed amendments or objections to
the proposed amendments of the appellant and serve them upon the
appellant. At any time thereafter and on at least four days' notice to
the adverse party, the transcript and the proposed amendments and
objections thereto shall be submitted for settlement to the judge or
referee before whom the proceedings were had if the parties cannot
agree on the amendments to the transcript. The original of the
transcript shall be corrected by the appellant in accordance with the
agreement of the parties or the direction of the court and its
correctness shall be certified to thereon by the parties or the judge
or referee before whom the proceedings were had. When he serves
his brief upon the respondent the appellant shall also serve a
conformed copy of the transcript or deposit it in the office of the
clerk of the court of original instance who shall make it available
to respondent.
“2. If the appellant has timely proposed amendments and served
them with a copy of the transcript on respondent, and no
amendments or objections are proposed by the respondent within
the time limited by paragraph 1, the transcript, certified as correct
by the court reporter, together with appellant's proposed
amendments, shall be deemed correct without the necessity of a
stipulation by the parties certifying to its correctness or the
settlement of the transcript by the judge or referee. The appellant
shall affix to such transcript an affirmation, certifying to his
compliance with the time limitation, the service of the notice
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provided by paragraph 3 and the respondent's failure to propose
amendments or objections within the time prescribed.
“3. Appellant shall serve on respondent together with a copy of
the transcript and the proposed amendments, a notice of settlement
containing a specific reference to subdivision (c) of this rule, and
stating that if respondent fails to propose amendments or
objections within the time limited by paragraph 1, the provisions of
paragraph 2 shall apply.”
§ 5.3

Time limitations.

The court has imposed time limits upon the perfection of a civil cause. Section
670.8(e) of the Rules provides:
"a civil appeal or proceeding shall be deemed abandoned unless
perfected
‘(1) within six months after the date of the notice of appeal,
order granting leave to appeal, or order transferring the proceeding
to this court, or,
‘(2) within six months of the filing of the submission with the
county clerk in an action on submitted facts pursuant to CPLR
3222,
“unless the time to perfect shall have been extended pursuant to
subdivision (d) of this section. The clerk shall not accept any
record or brief for filing after the expiration of such six-month
period or such period as extended."
A party needing additional time to perfect a cause or serve and file a brief must
obtain an enlargement of time to do so. Such an enlargement may be obtained by agreement
with the other parties to the cause, embodied in a written stipulation so ordered by the clerk, or
by an application in the form of a letter addressed to the clerk setting forth a reason why more
time is needed (Rules § 670.8[d]).

§ 5.4
General requirements of records, appendices, briefs (see, Rules §§ 670.8,
670.9, 670.10.1).
An appeal may be prosecuted upon a full reproduced record (CPLR 5528[a][5]),
an appendix (CPLR 5528[f][5]), an agreed statement of facts in lieu of record (CPLR 5527), or,
where authorized by statute, the Rules of this court, or an order of this court, upon a record
consisting of the original papers.
A party must file nine copies of a record, appendix, or agreed statement, and of
the brief, one of which should be marked "original", with proof of service of two copies on each
adversary (Rules § 670.9[a], [b][4], [c]). The document must be bound on the left side; the pages
must be 8 l/2 by 11 inches; no metal fasteners or similar hard material may protrude; volumes
may not exceed two inches in thickness.
5
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There must be a cover which, among other things, sets forth the title of the action
with the parties' status in the trial court as well as in the Appellate Division (e.g., plaintiffappellant; defendant-respondent). The cover of a record, appendix, or agreed statement should
include the names, addresses, and telephone numbers of all attorneys and the parties they
represent, and the index number of the matter in the trial court (a sample cover for a record is
annexed to this pamphlet).
A record, appendix, agreed statement and brief must contain a statement pursuant
to CPLR 553l, setting forth the information required by that statute (a sample statement pursuant
to CPLR 5531 is annexed to this pamphlet).
The clerk may refuse to accept any document which does not comply with the
Rules, is not legible or is otherwise unsuitable (Rules § 670.10.1[f]).
If appeals are taken from more than one paper in the same matter, they may be
consolidated and prosecuted in one record and brief (Rules § 670.7[c]). Each appeal must be
timely perfected in accordance with the Rules (§ 670.8[e]).
A record or appendix may not contain a transcript of testimony given at a trial,
hearing, or deposition reproduced in a condensed format such that two or more pages in standard
format appear on one page (Rules § 670.10.2[d]).
§ 5.5

Certification of the record or appendix.

The record or appendix must be certified as a true and complete copy of the
original documents on file with the clerk of the court from which the appeal is taken. The
certification may be made in one of the following three ways (Rules § 670.10.2[f]): (1) by the
certificate of the appellant’s attorney pursuant to CPLR 2105, (2) by the certificate of the clerk of
the court from which the appeal is taken, or (3) by stipulation of counsel or the parties pursuant
to CPLR 5532. A party proceeding pro se who cannot obtain a stipulation of his or her opponent
as to the correctness of the record or appendix, and who cannot afford the cost of obtaining the
certification of the appropriate clerk, may move to dispense with the certification requirement of
the court’s rules. The motion must be supported by a copy of the movant’s proposed appendix.
Such a motion must be made before or simultaneously with the filing of the record or appendix.
§ 5.6

Concurrent and cross appeals.

When appeals are separately taken from the same judgment, order, or decree by
parties whose interests are not adverse to one another, they are called concurrent appellants. If
the interests of the appellants are adverse, they are called cross appellants (Rules § 670.2[a][6]).
Unless the court orders otherwise, concurrent and/or cross appellants are required
to consult and file a joint record or appendix, which shall include the respective notices of appeal
of the parties (Rules § 670.8[c][l]). The filing deadlines for concurrent and cross appeals can be
found in section 670.8(c)(2) of the Rules.
§ 5.7

The record.

The full reproduced record is the most common way of perfecting a civil appeal.
It must include a table of contents, a statement pursuant to CPLR 5531, a copy of the notice of
6
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appeal (or order of transfer, or order granting leave to appeal), a copy of the paper appealed
from, the underlying decision, if any, and the papers submitted to the trial court (e.g., motion
papers, trial testimony). Materials not submitted to the trial court are not part of the record.
The record and brief may not be bound together and filed as a single document.
§ 5.8

The appendix.

Like a record, an appendix must contain a table of contents, a statement pursuant
to CPLR 5531, a copy of the notice of appeal (or order of transfer, or order granting leave to
appeal), a copy of the paper appealed from, and the underlying decision, if any. However, unlike
a record, a party need only submit so much of the papers (or testimony) that were before the trial
court as the party deems necessary to determine the issues raised; the party must include papers
(or testimony) benefitting the adversary as well as his or her own position (CPLR 5528[a][5];
Rules § 670.10.2[c]). A brief and appendix may be combined in one document (CPLR
5528[a][5]; Rules § 670.9[b][4]).
When an appendix is filed, the party must arrange with the clerk of the court from
which the appeal was taken to send the entire original file to the Appellate Division. If a trial or
hearing was held and all of the testimony is not included in the appendix, a complete set of the
minutes must be submitted to this court.
§ 5.9

The agreed statement.

The statement, in proper form and properly bound, must be submitted as a joint
appendix. It must also contain a table of contents, a statement pursuant to CPLR 5531, a copy of
the notice of appeal (or order of transfer, or order granting leave to appeal), a copy of the paper
appealed from, the underlying decision, if any, and a statement of the issues to be determined
(CPLR 5527; Rules § 670.9[c]).
§ 5.10

The original record.

Certain matters may be prosecuted as a matter of right upon a record consisting of
the original papers. These include appeals from Family Court orders (Family Court Act § 1116),
appeals or transferred proceedings under the Human Rights Law (Executive Law § 298; Rules §§
670.9[d]; 670.17), proceedings commenced in the Appellate Division pursuant to Eminent
Domain Procedure Law § 207, Public Service Law §§ 128 and 170, and Labor Law § 220 (Rules
§ 670.18[d]), appeals arising under the Election Law, and appeals from the Appellate Term. In
addition an appellant or petitioner may be granted leave to perfect using the original record
method by order of this court upon motion (Rules § 670.9[d]).
§ 5.11

Briefs.

Briefs prepared on a computer shall be printed in either a 14-point serifed,
proportionally spaced typeface (expect that footnotes may be printed in type of no less than 12
points), or a 12-point serifed, monospaced typeface containing no more than 10½ characters per
inch (except that footnotes may be printed in type of no less than 10 points). Typewritten briefs
shall be neatly prepared in clear type of no less than elite in size and in a pitch of no more than
12 characters per inch. Computer-generated appellant’s and respondent’s briefs must not exceed
7
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14,000 words, and reply and amicus curiae briefs must not exceed 7,000 words, inclusive of
point headings and footnotes and exclusive of pages containing the table of contents or table of
citations. Typewritten appellants’ and respondents’ briefs must not exceed 70 pages, and reply
briefs and amicus curiae briefs must not exceed 35 pages, exclusive of pages containing the table
of contents or table of citations. If a party’s brief exceeds these limitations, he or she must seek
advance permission from the clerk of the Appellate Division by a letter annexed to a draft of the
brief (Rules § 670.10.3[e]).
In the upper right hand corner of the cover of a brief, the party upon whose behalf
it is filed must state the time requested for argument and who will argue, or the court will deem
that brief submitted without oral argument (a sample cover for a brief is annexed to this
pamphlet).
The appellant's brief must contain a statement pursuant to CPLR 5531; a table of
contents, including the points urged in the brief; a concise statement of the facts of the case; a
statement of the questions raised; the arguments divided by the points urged; and, if the appeal is
being prosecuted on the original record, a copy of the paper appealed from, the underlying
decision, if any, and a copy of the notice of appeal (Rules § 670.10.3[g][2]).
The respondent's brief must contain a table of contents, including the points urged
in the brief; a counterstatement of the questions raised and of the facts; and argument arranged
under the point headings urged (Rules § 670.10.3[g][3]). The respondent's brief is due 30 days
after service of the appellant's brief (Rules § 670.8[b]).
The reply brief must contain a table of contents and reply to the respondent's
arguments (Rules § 670.10.3[g][4]). A reply brief may be filed no later than 10 days after
service of the respondent's brief (Rules § 670.8[b]).
A party must file nine copies of the brief and serve two on each adversary; if a
party is proceeding on the original record pursuant to statute, rule or court order, he or she need
only serve one copy on each adversary (Rules § 670.8[a], [b]).
Briefs must be signed in accordance with § 130-1.1-a(a) of the Rules of the Chief
Administrator of the Courts (22 NYCRR § 130-1.1-a[a]; see, § 10.3 of this pamphlet). All
briefs, except those that are handwritten, must also contain a certificate of compliance with
§ 670.10.3(f) of the rules of this court (Rules § 670.10.3[f]).
§ 5.12

Constitutionality of statute.

If the constitutionality of a State statute is involved, and the State is not a party,
the party raising the issue must serve a copy of his or her brief on the State Attorney-General
(Rules § 670.10.3[i]).
§ 5.13

Filing fee.

CPLR 8022(b) requires that a fee of $315 be paid upon the perfection of a civil
appeal. The fee must be paid irrespective of the method by which an appeal is perfected, i.e., by
the full record, appendix, or original papers method, unless the party is exempt (e.g., has been
granted poor person relief pursuant to CPLR 1102).
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§ 5.14

Request for argument.

A party who wishes to argue a cause must make a request for time to do so. The
request is made at the time the brief is filed in the form of a notation in the upper right hand
corner of its cover stating that the cause is to be argued, the time actually required for argument,
and the name of the attorney or party pro se who will argue (Rules § 670.10.3[g][1]; a sample
cover of a brief is annexed to this pamphlet). Parties who do not wish to argue should mark their
brief: “To be submitted.”
Court rules permit argument of up to 30 minutes on appeals from judgments,
orders or decrees made after a trial or hearing, appeals from orders of the Appellate Term and
special proceedings transferred to or instituted in the Appellate Division to review administrative
determinations made after a hearing (Rules § 670.20[a]). Up to 15 minutes of argument time is
permitted for all other appeals in which argument is allowed (Rules § 670.20[b]).
Argument is not allowed as to certain issues. Section 670.20(c) of the Rules
provides:
"(c) Argument is not permitted on issues involving
maintenance; spousal support; child support; counsel fees; the
legality, propriety or excessiveness of sentences; determinations
made pursuant to the sex offender registration act; grand jury
reports; and calendar and practice matters including but not limited
to preferences, bills of particulars, correction of pleadings,
examinations before trial, physical examinations, discovery of
records, interrogatories, change of venue, and transfers of actions
to and from the Supreme Court. Applications for permission to
argue such issues shall be made at the call of the calendar on the
date the cause appears on the calendar. Notice of intention to
make such an application shall be given to the court and the other
parties at least seven days before the cause appears on the
calendar."
A party who has not filed a brief may not orally argue (Rules § 670.20[e]). The
court retains the right to deny oral argument of any cause (Rules § 670.20[d]).
6. Special Proceedings.
§ 6.1

Original CPLR article 78 proceedings.

The most common form of invoking the original jurisdiction of this court is a
CPLR article 78 proceeding against a Supreme Court Justice or County Court Judge commenced
in this court pursuant to CPLR 506(b)(1) (e.g., to prohibit the Justice or Judge from performing
an act or to compel him or her to perform an act mandated by law). The proceeding may be
commenced by notice of petition and petition or by order to show cause and petition. If the
proceeding is commenced by notice of petition, the party must give the adversary 20 days notice
(CPLR 7804[c]). Orders to show cause are explained in § 8.2 of this pamphlet.
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§ 6.2

Transferred CPLR article 78 proceedings.

One of the issues that may be raised in a CPLR article 78 proceeding commenced
in the Supreme Court is whether an administrative determination made after a hearing at which
evidence is taken is supported by substantial evidence (CPLR 7803[4]). Where such an issue is
raised, the proceeding must be transferred to this court for disposition (CPLR 7804[g]).
A CPLR article 78 proceeding transferred to this court must be perfected by a
method specified by section 670.9 of the Rules, e.g., upon a full reproduced record, an appendix,
an agreed statement or, if authorized by statute, rule, or order of this court, the original record
(see, Rules § 670.l6).
§ 6.3

Writ of habeas corpus.

A Justice of this court may issue a writ of habeas corpus or an order to show
cause commencing a habeas corpus proceeding to challenge the legality of the detention of a
person held within the jurisdiction of this Department (CPLR 7002[b][2]). Generally, this court
will entertain original jurisdiction over, and hear argument on, only those habeas corpus
proceedings challenging bail as being excessive. Ordinarily, the resolution of a habeas corpus
proceeding raising issues other than the excessiveness of bail will involve disputed questions of
fact and an application for a writ in such a case should be presented to the appropriate trial level
court in the county in which the individual who is the subject of the writ is detained. If presented
to a Justice of this court for signature, such a writ will usually be made returnable in the
appropriate trial level court.
§ 6.4

Other special proceedings.

Various State statutes permit a limited number of other proceedings to be
commenced in this court. Litigants should refer specifically to those provisions for more
information and to section 670.l8 of the Rules (Eminent Domain Procedure Law § 207; Public
Service Law §§ l28, 170; Labor Law § 220; Public Officers Law § 36).
§ 6.5

Filing fee.

CPLR 8022(b) requires that a fee of $315 be paid upon the filing of a notice of
petition or order to show cause commencing a special proceeding in this court.
7. CPLR 5704.
CPLR 5704(a) gives this court authority to review ex parte orders of a Justice of
the Supreme Court, a Judge of a Family Court or Court of Claims, or a Surrogate. If both parties
appeared before or were heard by the Justice, Judge, or Surrogate, the order is not ex parte and
CPLR 5704(a) review does not lie.
If the trial court granted relief ex parte (e.g., granted a temporary restraining order
in an order to show cause), then one Justice of the Appellate Division may vacate or modify the
order. A panel of Justices is needed to grant relief that the trial court declined to grant.
Section 670.5(e) of the Rules requires that the party seeking relief pursuant to
CPLR 5704(a) give his or her adversary reasonable notice of the date, time and place that the
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application will be made and of the relief being requested. The papers must include an affidavit
describing the notice given and the position of the other party. If the party submitting the
application is unwilling to give notice, he or she must state the reason for such unwillingness.
The Appellate Division will not review an ex parte order to show cause applied
for at the Appellate Term of the Supreme Court.
8. Motion Practice.
If a party needs to seek relief from the court prior to or after the filing of records
and briefs, the party must proceed by way of a motion, which may be brought on by a notice of
motion or order to show cause.
Oral argument is not permitted on motions. On the return date they are deemed
submitted and counsel or self-represented parties should not appear at the courthouse (Rules §
670.5[b]).
§ 8.1

Notice of motion.

If time is not of the essence and interim relief with a temporary restraining order
(TRO) is not needed, the movant should proceed by notice of motion (a sample notice of motion
is annexed to this pamphlet). Motions prosecuted by notice of motion may be made returnable at
9:30 A.M. on any Friday (Rules § 670.5[a]). The party making the motion is required to give his
or her adversary at least eight days notice if the papers are delivered in person, and at least l3
days notice if they are served by mail. The moving papers should be filed with the court at least
one week before the return date and opposition papers should be filed by 4:00 P.M. on the day
before the return date (Rules § 670.5[b]).
The motion papers must contain a copy of the notice of appeal and the paper
appealed from (Rules § 670.5[d]), an affidavit setting forth the background of the case and why
the relief requested should be granted, any other exhibits or affidavits deemed necessary, and an
affidavit stating that the papers were served upon the adversary.
A cross motion must be made returnable the same day as the original motion and
must be served and filed three days prior thereto (Rules § 670.5[a]).
§ 8.2

Order to show cause.

If time is of the essence or a TRO is needed, the moving party should proceed by
order to show cause (a sample order to show cause is annexed to this pamphlet). The order to
show cause must be signed by a Justice of this court. The TRO should be set forth in a separate
paragraph. The granting of a TRO lies within the discretion of the Justice who signs the order to
show cause; it is not granted as a matter of course. The court will insert the return date of the
application and it will usually be a shorter period than if the motion were made by notice of
motion. The signing of an order to show cause is discretionary, and, if it is not signed, the
movant may proceed by notice of motion.
The movant must include with the order to show cause a copy of the notice of
appeal and paper appealed from, an affidavit setting forth the background of the case and why
the relief requested should be granted, if a TRO is requested what immediate harm would result
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if it is not granted, and any other exhibits or affidavits deemed necessary. A party need not serve
the order to show cause and supporting papers upon his or her adversary before coming to this
court to have it signed.
§ 8.3

Temporary restraining order.

As with an application pursuant to CPLR 5704 (see, Part 7 of this pamphlet),
section 670.5(e) of the Rules requires that an applicant for a TRO give his or her adversary
reasonable notice of the date, time, and place that the application for the order to show cause will
be made, and the nature of the relief requested. The motion papers must include an affidavit
describing the notice given and the position of the other party. If the movant is unwilling to give
notice, he or she must set forth the reasons for such unwillingness. If an attorney or a party pro
se is seeking a TRO, he or she must personally appear (Rules § 670.5[e]).
§ 8.4

Motions to reargue, resettle, amend.

Motions for reargument or to resettle or amend a decision and order of this court
shall be made within 30 days after service of a copy of the decision and order with notice of its
entry in the office of the clerk of this court. For good cause shown, the court may consider a
motion made after that time (Rules § 670.6[a]).
§ 8.5

Rejection of motion papers.

Section 670.5(f) of the Rules authorizes the court to reject papers if they are not in
proper form. Common reasons for such rejection are: (1) the failure to annex a copy of the
notice of appeal or paper appealed from (Rules § 670.5[d][1], [2]); (2) the failure to annex a
Request for Appellate Division Intervention (RADI), if an Appellate Division docket number has
not yet been assigned; (3) the failure to sign or have notarized the supporting affidavit; and (4)
the failure to include proof of service of the papers.
§ 8.6

Filing fee for motions.

CPLR 8022(b) provides that the fee for filing a motion or cross motion regarding
a civil appeal or special proceeding is $45. However, no fee is payable for a motion which seeks
poor person relief pursuant to CPLR 1101(a).
9. The Calendar.
§ 9.1

The general calendar.

When a matter is perfected it is placed on the court’s general calendar to await the
filing of answering and reply briefs, if any, before it can be placed on the day calendar for
argument or submission to a panel of Justices. Unless a preference is granted, matters are
generally heard in the order in which they are perfected (Rules § 670.7[a]).
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§ 9.2

Preferences.

It will take several months after a matter is perfected before it will appear on a
day calendar. A party who is entitled by law to a preference (to have the matter taken out of turn
and heard on a date certain) may serve and file a demand for that relief at the time the matter is
perfected, setting forth the provision of law relied upon and good cause for the preference (Rules
§ 670.7[b][1]). In all other cases, if a party desires an early calendar date, he or she must move
for a preference on papers showing good cause why the case should be preferred over other
matters (Rules § 670.7[b][2]).
§ 9.3

The day calendar; notice.

The court schedules cases for a hearing before a particular panel of Justices by
publishing its day calendars in the New York Law Journal and on its web site at
www.nycourts.gov/courts/ad2/calendar/. No other official notice is provided to litigants. Oral
argument will not be rescheduled because of the failure of a litigant to obtain actual prior notice
of the appearance of a cause on the day calendar.
A party who does not have access to the New York Law Journal or the Internet
and who wishes informal, prior notification of the date his or her case will appear on the day
calendar may periodically telephone the court’s General Clerk’s Office at 718 875-1300.
Alternatively, he or she may submit a properly
addressed, stamped postcard to the calendar
clerk.
However, the court assumes no
responsibility for the accuracy, timeliness, or
receipt of such informal notice, and parties are
reminded that the only official notice of the
calendar date is the publication in the New York
Law Journal and on the court’s web site.
§ 9.4
The call of the day calendar
and argument or submission.
Unless otherwise ordered, the
court convenes at 10 o’clock in the morning in
the courtroom in its courthouse located at 45
Monroe Place in Brooklyn, New York. Court
sessions are held every Monday, Tuesday,
Thursday, and Friday, excepting public holidays
and during certain recess periods (Rules §
670.1[a]).

The Courtroom

The first order of business is the
call of the day calendar by the Justice Presiding.
Parties who marked the cover of their brief with
an argument request and who still wish to argue
must answer the calendar call and state the
amount of time required. Those who made an
argument request on their brief but who no
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longer wish to argue, may submit simply by not appearing in court at the call of the calendar.
The court will then mark their appeal submitted without argument. Thereafter the cases will be
heard in the order that they appear on the day calendar.
10. Frivolous Conduct — Costs & Sanctions; the Signing Requirement.
Parties and attorneys who prosecute frivolous appeals or proceedings or engage in
frivolous motion practice in this court are subject to the imposition of an award to their opponent
of costs in the form of reimbursement of actual expenses reasonably incurred and reasonable
attorneys fees, and to a sanction of up to $10,000 for each single instance of such conduct (22
NYCRR Part 130; § 670.2[h]).
Pursuant to § 130-1.1-a of the Rules of the Chief Administrator of the Courts,
papers filed with this court in a civil cause must be signed. The signature constitutes a
certification by the signer that the presentation of the paper or the contentions therein are not
frivolous (22 NYCRR § 130-1.1-a; § 670.2[i]), as well as a representation of the accuracy of the
certificate of compliance (Rules § 670.10.3[f]).
The signing requirement applies to civil appeals, habeas corpus proceedings,
original and transferred CPLR article 78 proceedings, most Family Court proceedings (e.g.,
support, custody, visitation, abuse and neglect), and all other actions or proceedings commenced
in this court in the first instance. The requirement is not applicable to criminal cases, to Family
Court cases arising under articles 3 (juvenile delinquency), 7 (PINS), and 8 (family offenses) of
the Family Court Act, and to appeals in cases originating in a town or village court or a small
claims part.
When a signature is required, any attorney with the firm can sign. Parties appearing
pro se are also obligated to sign their papers. The signature must be an autograph in ink and
must be on the original of the paper that is to be filed in the office of the clerk of this court. The
signatory's name must be typed or printed below the signature.
Complete information concerning the signing requirement and its applicability in
this court is provided in the court’s instructional publication “Complying with the Signing
Requirement of 22 NYCRR 130-1.1-a,” which is attached to this guide.
11. Miscellaneous.
§ 11.1

Poor person relief; relief from printing requirement.

If a party wishes to be exempt from payment of the $315 filing fee to perfect a
civil appeal or special proceeding, the $45 filing fee for motions and cross motions, and/or the
requirement that a civil appeal or proceeding be perfected using a printed record or appendix, he
or she must move for poor person relief (CPLR 1101, 1102). The papers must be served on the
Corporation Counsel if the appeal arises from a court in New York City or the County Attorney
if not in the city (CPLR 1101[c]). If a party is unable to afford the expense of printing a record
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or appendix, but would not qualify for poor person relief, he or she may submit a motion for
permission to prosecute the appeal on the original record.
§ 11.2

Filings.

All papers required to be filed at the court (e.g., records, briefs and motions) are
deemed filed only as of the time they are actually received (Rules § 670.2[d]).
§ 11.3

Decisions.

The decisions of the court on motions and on appeals and special proceedings are
published in the New York Law Journal and on the court’s web site at
www.nycourts.gov/courts/ad2/. If a party without access to the New York Law Journal or the
Internet wishes to receive a copy of a judgment or order of this court determining a cause or
motion, he or she must submit a self-addressed, stamped envelope which should include the
docket number or numbers assigned by this court (Rules § 670.2[f]). Such an order or judgment
is deemed entered on the date upon which it was issued (Rules § 670.21).
§ 11.4

Web Site

Further information about the court, including directions to the courthouse, the
answers to frequently asked questions, a description of the process by which a case is decided,
biographies of the Justices of the court, its rules of procedure, calendars, decisions, and copies of
its forms and public notices are posted on the court’s web site at www.nycourts.gov/courts/ad2/.
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§ 670.1

Court Sessions.

(a)
Unless otherwise ordered, the court will convene at l0 o'clock in the forenoon on
Monday, Tuesday, Thursday, and Friday.
(b)
Special sessions of the court may be held at such times and for such purposes as the court
from time to time may direct.
(c)
When a cause is argued or submitted with four Justices present, it shall, whenever
necessary, be deemed submitted also to any other duly qualified Justice unless objection is noted
at the time of argument or submission.
§ 670.2
(a)

General Provisions and Definitions.
Unless the context requires otherwise, as used in this part:
(l)
The word cause includes an appeal, a special proceeding transferred to this court
pursuant to CPLR 7804(g), a special proceeding initiated in this court, and an action
submitted to this court pursuant to CPLR 3222 on a case containing the agreed statement
of facts upon which the controversy depends.
(2)
Any reference to the court means this court; any reference to a Justice means a
Justice of this court; any refe rence to the clerk means the clerk of this court.
(3)
Wherever reference is made to a judgment, order, or determination it shall also be
deemed to include a sentence.
(4)
The word perfection refers to the requirements for placing a cause on the court's
calendar, e.g. the filing of a record and brief.
(5)
The word consolidation refers to combining two or more causes arising out of the
same action or proceeding in one record and one brief.
(6)
The word concurrent, when used to describe appeals, is intended to refer to those
appeals which have been taken separately from the same order or judgment by parties
whose interests are not adverse to one another. The term cross appeal refers to an appeal
taken by a party whose interests are adverse to a party who previously appealed from the
same order or judgment.

(b)
Unless the context requires otherwise, if a period of time prescribed by this Part for the
performance of an act ends on a Saturday, Sunday, or holiday, the act will be deemed timely if
performed before 5:00 P.M. on the next business day.
(c)
If a period of time prescribed by this Part is measured from the service of a record, brief,
or other paper and service is by mail, five days shall be added to the prescribed period. If service
is by overnight delivery, one day shall be added to the prescribed period.
(d)
All records on appeal, briefs, appendices, motions, affirmations, and other papers will be
deemed filed in this court only as of the time they are actually received by the clerk and they
shall be accompanied by proof of service upon all necessary parties pursuant to CPLR 2l03.
(e)
An appellate division docket number will be assigned to every cause. All papers and
correspondence thereafter filed shall prominently display the docket number or numbers in the
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upper right hand corner of the first page opposite the title of the action or proceeding. In the
event of concurrent and/or cross appeals from a judgment or order, all parties shall use the
docket number first assigned to the appeal from that judgment or order.
(f)
In any civil cause, and in any criminal cause where the defendant appears by retained
counsel, the clerk will send to the party a copy of the decision on an appeal or a motion, if the
party provides the clerk with a self-addressed, stamped envelope.
(g)
If a cause or the underlying action or proceeding is wholly or partially settled or if any
issues are wholly or partially rendered moot, or if any cause should not be calendared because of
bankruptcy or death of a party, inability of counsel to appear, an order of rehabilitation, or for
some other reason, the parties or their counsel shall immediately notify the court. Any attorney
or party who, without good cause shown, fails to comply with the requirements of this
subdivision shall be subject to the imposition of such costs and/or sanctions as the court may
direct.
(h)
Any attorney or party to a civil cause who, in the prosecution or defense thereof, engages
in frivolous conduct as that term is defined in section 130-1.1(c) of this Title, shall be subject to
the imposition of such costs and/or sanctions authorized by subpart 130-1 of this Title as the
court may direct.
(i)
The original of every paper submitted for filing in the office of the clerk of this court
shall be signed in ink in accordance with the provisions of section 130-1.1-a(a) of this Title.
Copies of the signed original shall be served upon all opposing parties and shall be filed in the
office of the clerk whenever multiple copies of a paper are required to be served and filed by this
Part.
(j)
Pursuant to CPLR 5525(a), in all causes the petitioner or appellant may request that the
court reporter or stenographer prepare only one copy of the transcript of the stenographic record
of the proceedings. When the appendix method or original record method of prosecuting an
appeal is being used, the copy prepared by the court reporter, or one of equal quality, shall be
filed in the office of the clerk of the court in which the action or proceeding was commenced,
prior to the issuance of a subpoena for the original papers as required by section 670.9(b)(1) or
(d)(2) of this Part.
§ 670.3

Filing of Notice of Appeal, Request for Appellate Division Intervention, Order of
Transfer.

(a)
Where an appeal is taken in a civil action or proceeding, the notice of appeal, or the order
of the court of original instance granting permission to appeal, shall be filed by the appellant in
the office in which the judgment or order of the court of original instance is filed. Two
additional copies of the notice of appeal or order granting permission to appeal shall be filed by
the appellant, to each of which shall be affixed a completed Request for Appellate Division
Intervention - Civil (Form A), a copy of the order or judgment appealed from, and a copy of the
opinion or decision, if any. In the event that the notice of appeal covers two or more judgments
or orders, the appellant shall also complete and affix to each Form A an Additional Appeal
Information form (Form B) describing the additional judgments or orders appealed from, and
affix copies of the judgments or orders and the opinions or decisions upon which they were
based, if any. Thereupon, the clerk of the court of original instance shall endorse the filing date
upon such instruments and transmit the two additional copies to the clerk of this court.
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(b)
Where an appeal is taken in a criminal action, the notice of appeal shall be filed by the
appellant in duplicate in the office in which the judgment or order of the court of original
instance is filed. Thereupon the clerk of the court of original instance shall endorse the filing
date upon such instruments, shall execute a Request for Appellate Division Intervention Criminal (Form D) and shall transmit it together with the duplicate notice of appeal to the clerk
of this court.
(c)
In any case in which an order is made transferring a proceeding to this court, the
petitioner shall file forthwith in the office of the clerk of this court two copies of such order, to
each of which shall be affixed a copy of a Request for Appellate Division Intervention - Civil
(Form A) and a copy of any opinion or decision by the transferring court.
(d)
A Request for Appellate Division Intervention - Attorney Matters (Form E) shall be filed
in connection with attorney disciplinary proceedings instituted in this court and applications
made to this court pursuant to sections 690.17 and 690.19 of the rules of this court.
(e)
In all other actions or proceedings instituted in this court, and applications pursuant to
CPLR 5704, a Request for Appellate Division Intervention - Civil (Form A) shall be filed.
§ 670.4
(a)

Management of Causes.
Active Management.
(1)
The court may, in the exercise of discretion, direct that the prosecution of any
cause or class of causes be actively ma naged.
(2)
The clerk shall issue a scheduling order or orders directing the parties to a cause
assigned to the active management program to take specified action to expedite the
prosecution thereof, including but not limited to the ordering of the transcript of the
proceedings and the filing of proof of payment therefor, the making of motions, the
perfection of the cause, and the filing of briefs. Notwithstanding any of the time
limitations set forth in this part, a scheduling order shall set forth the date or dates on or
before which such specified action shall be taken.
(3)
If any party shall establish good cause why there cannot be compliance with the
provisions of a scheduling order, the clerk may amend the same consistent with the
objective of insuring expedited prosecution of the cause. An application to amend a
scheduling order shall be made by letter, addressed to the clerk, with a copy to the other
parties to the cause. The determination of the clerk in amending or declining to amend a
scheduling order shall be reviewable by motion to the court on notice pursuant to section
670.5 of this Part.
(4)
No filing directed by a scheduling order shall be permitted after the time to do so
has expired unless the order is amended in accordance with paragraph (3) of subdivision
(a) of this section.
(5)
Upon the default of any party in complying with the provisions of a scheduling
order, the clerk shall issue an order to show cause, on seven days notice, why the cause
should not be dismissed or such other sanction be imposed as the court may deem
appropriate.
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(b)

Civil Appeals Management Program.
(1)
The court, in those cases in which it deems it appropriate, will issue a notice
directing the attorneys for the parties and/or the parties themselves to attend a preargument conference before a designated Justice of this court or such other person as it
may designate, to consider the possibility of settlement, the limitation of the issues, and
any other matters which the designated Justice or other person determines may aid in the
disposition of the appeal or proceeding.
(2)
Any attorney or party who, without good cause shown, fails to appear for a
regularly scheduled pre-argument conference, or who fails to comply with the terms of a
stipulation or order entered following a pre-argument conference, shall be subject to the
imposition of such costs and/or sanctions as the court may direct.

§ 670.5

Motions and Proceedings Initiated in this Court – Generally.

(a)
Unless otherwise required by statute, rule, or order of the court or any Justice, every
motion and every proceeding initiated in this court shall be made returnable at 9:30 A.M. on any
Friday. Cross motions shall be made returnable on the same day as the original motion and shall
be served and filed at least three days before the return date. Motions shall be on notice
prescribed by CPLR 22l4 and CPLR article 78 proceedings shall be on notice prescribed by
CPLR 7804(c).
(b)
All motions and proceedings initiated by notice of motion or notice of petition, shall be
filed with the clerk at least one week before the return date. All papers in opposition shall be
filed with the clerk before 4 P.M. of the business day preceding the return date. All papers in
opposition to any motion or proceeding initiated in this court by an order to show cause shall be
filed with the clerk on or before 9:30 A.M. of the return date, and shall be served by a method
calculated to place the movant and other parties to the motion in receipt thereof on or before that
time. The originals of all such papers shall be filed. On the return date the motion or proceeding
will be deemed submitted to the court without oral argument. Counsel will not be required to
attend and a note of issue need not be filed.
(c)
Every notice, petition, or order to show cause instituting a motion or proceeding must
state, inter alia:
(l)

the nature of the motion or proceeding;

(2)

the specific relief sought;

(3)

the return date; and

(4)
the names, addresses, and telephone numbers of the attorneys and counsel for all
parties in support of and in opposition to the motion or proceeding.
(d)

The papers in support of every motion or proceeding must contain a copy of:
(l)
the order, judgment, or determination sought to be reviewed and the decision, if
any; and
(2)
the notice of appeal or other paper which first invoked the jurisdiction of this
court.
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(e)
Except as hereinafter provided, when an order to show cause presented for signature
makes provision for a temporary stay or other interim relief pending determination of the motion,
or when an application is presented pursuant to CPLR 5704, the party seeking such relief must
give reasonable notice to his or her adversary of the day and time when, and the location where,
the order to show cause or CPLR 5704 application will be presented and the relief being
requested. If notice has been given, the order to show cause or the application pursuant to CPLR
5704 must be accompanied by an affidavit or affirmation stating the time, place, by whom given,
the manner of such notification, and to the extent known, the position taken by the opposing
party. If notice has not been given, the affidavit or affirmation shall state whether the applicant
has made an attempt to give notice and the reasons for the lack of success. If the applicant is
unwilling to give notice, the affidavit or affirmation shall state the reasons for such
unwillingness. An order to show cause providing for a temporary stay or other interim relief or
an application pursuant to CPLR 5704 must be personally presented for signature by the party's
attorney or by the party if such party is proceeding pro se.
(f)
The clerk may reject papers or deem a motion or proceeding to be withdrawn or
abandoned for the failure to comply with any of these rules.
§ 670.6

Motions - Reargue; Resettle; Amend; Leave to Appeal; Admission Pro Hac Vice.

(a)
Motions to Reargue, Resettle, or Amend. Motions to reargue a cause or motion, or to
resettle or amend a decision and order shall be made within 30 days after service of a copy of the
decision and order determining the cause or motion, with notice of its entry, except that for good
cause shown, the court may consider any such motion when made at a later date. The papers in
support of every such motion shall concisely state the points claimed to have been overlooked or
misapprehended by the court, with appropriate references to the particular portions of the record
or briefs and with citation of the authorities relied upon. A copy of the order shall be attached.
(b)

Motions for Leave to Appeal to Appellate Division
(l)
Motions for leave to appeal to the Appellate Division pursuant to CPLR 570l (c)
and Family Court Act §1112 shall be addressed to the court and shall contain a copy of
the order or judgment and the decision of the lower court.
(2)
Motions for leave to appeal from an order of the Appellate Term shall contain a
copy of the opinions, decisions, judgments, and orders of the lower courts, including: A
copy of the Appellate Term order denying leave to appeal; a copy of the record in the
Appellate Term if such record shall have been printed or otherwise reproduced; and a
concise statement of the grounds of alleged error. If the application is to review an
Appellate Term order which either granted a new trial or affirmed the trial court's order
granting a new trial, the papers must also contain the applicant's stipulation consenting to
the entry of judgment absolute against him or her in the event that this court should
affirm the order appealed from.

(c)
Motions for leave to appeal to the Court of Appeals shall set forth the questions of law to
be reviewed by the Court of Appeals and, where appropriate, the proposed questions of law
decisive of the correctness of this court's determination or of any separable portion within it. A
copy of this court's order shall be attached.

52

6

(d)
Motions for leave to appeal to the Court of Appeals pursuant to CPL 460.20 shall be
made to any Justice who was a member of the panel which decided the matter. A copy of this
court's order shall be attached.
(e)
Motions for Admission Pro Hac Vice. An attorney and counselor-at-law or the
equivalent may move for permission to appear pro hac vice with respect to a cause pending
before this court pursuant to section 520.11(a)(1) of this Title. An affidavit in support of the
motion shall state that the attorney and counselor-at- law is a member in good standing in all the
jurisdictions in which he or she is admitted to practice and is associated with a member in good
standing of the New York Bar, which member shall appear with him or her on the appeal or
proceeding and shall be the person upon whom all papers in connection with the cause shall be
served. Attached to the affidavit shall be a certificate of good standing from the bar of the state
in which the attorney and counselor-at-law maintains his or her principal office for the practice
of law.
§ 670.7

Calendar; Preferences; Consolidation.

(a)
There shall be a general calendar for appeals. Appeals will be placed on the general
calendar in the order perfected and, subject to the discretion of the court, will be heard in order.
(b)

Preferences
(l)
Any party to an appeal entitled by law to a preference in the hearing of the appeal
may serve and file a demand for a preference which shall set forth the provision of law
relied upon for such preference and good cause for such preference. If the demand is
sustained by the court, the appeal shall be preferred.
(2)
A preference under CPLR 552l may be obtained upon good cause shown by a
motion directed to the court on notice to the other parties to the appeal.

(c)

Consolidation
(1)
A party may consolidate appeals from civil orders and/or judgments arising out of
the same action or proceeding provided that each appeal is perfected timely pursuant to
section 670.8(e)(1) of this Part; and
(2)
Appeals from orders or judgments in separate actions or proceedings cannot be
consolidated but may, upon written request of a party, be scheduled by the court to be
heard together on the same day.

§ 670.8

Placing Civil or Criminal Causes on Calendar; Time Limits for Filing.

(a)
Placing Cause on General Calendar. An appeal may be placed on the general calendar by
filing with the clerk the record on appeal pursuant to one of the methods set forth in section
670.9 of this Part and by filing nine copies of a brief, with proof of service of two copies upon
each of the other parties. Unless the court shall otherwise direct, when an appeal is prosecuted
upon the original record, only one copy of the brief need be served. An extra copy of the
statement required by CPLR 5531 shall be filed together with the record or appendix. If an
appeal is taken on the original record, the extra copy of the statement shall be filed with the
appellant's brief.
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(b)
Answering and Reply Briefs. Not more than 30 days after service of the appellant's brief,
each respondent or opposing party shall file nine copies of the answering brief with proof of
service of two copies upon each of the other parties. Not more than 10 days after service of
respondent's brief, the appellant may file nine copies of a reply brief with proof of service of two
copies upon each of the other parties. If one copy of the appellant's brief was served, only one
copy of answering and reply briefs need be served.
(c)

Concurrent and Cross Appeals
(1)
Unless otherwise ordered by the court, all parties appealing from the same order
or judgment shall consult and thereafter file a joint record or joint appendix which shall
include copies of all notices of appeal. The cost of the joint record or the joint appendix,
and the transcript, if any, shall be borne equally by the appealing parties.
(2)
The joint record or joint appendix and the briefs of concurrent appellants shall be
served and filed together. The time to do so in accordance with subdivision (e) of this
rule shall be measured from the latest date on the several concurrent notices of appeal.
(3)
The answering brief on a cross appeal shall be served and filed not more than 30
days after service of the appellant's brief or briefs and the joint record or joint appendix,
and it shall include the points of argument on the cross appeal. An appellant's reply brief
may be served and filed not more than 30 days after service of the answering brief. A
cross appellant's reply brief may be served and filed not more than 10 days after service
of the appellant's reply brief.

(d)
Enlargements of Time. Except where a scheduling order has been issued pursuant to
section 670.4(a)(2) of this Part or where the court has directed that a cause be perfected or that a
brief be served and filed by a date certain, an enlargement of time to perfect or to serve and file a
brief may be obtained as follows:
(l)
By Stipulation. The parties may stipulate to enlarge the time to perfect a cause by
up to 60 days, to file an answering brief by up to 30 days, and to file a reply brief by up to
10 days. Not more than one such stipulation per perfection or filing shall be permitted.
Such a stipulation shall not be effective unless so ordered by the clerk.
(2)
For Cause. Where a party shall establish a reasonable ground why there cannot
or could not be compliance with the time limits prescribed by this section, or such time
limits as extended by stipulation pursuant to paragraph (1) of this subdivision, the clerk
or a Justice may grant reasonable enlargements of time to comply. An application
pursuant to this paragraph shall be made by letter, addressed to the clerk, with a copy to
the other parties to the cause. Orders made pursuant to this paragraph shall be reviewable
by motion to the court on notice pursuant to section 670.5 of this Part.
(e)
Notwithstanding any of the provisions of this Part, a civil appeal, action, or proceeding
shall be deemed abandoned unless perfected
(1)
within six months after the date of the notice of appeal, order granting leave to
appeal, or order transferring the proceeding to this court, or,
(2)
within six months of the filing of the submission with the county clerk in an
action on submitted facts pursuant to CPLR 3222,
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unless the time to perfect shall have been extended pursuant to subdivision (d) of this section.
The clerk shall not accept any record or brief for filing after the expiration of such six- month
period or such period as extended.
(f)
Nothwithstanding any of the provisions of this Part, an unperfected criminal appeal by a
defendant shall be deemed abandoned in all cases where no application has been made by the
defendant for the assignment of counsel to prosecute the appeal within nine months of the date of
the notice of appeal unless the time to perfect shall have been extended pursuant to subdivision
(d) of this section.
(g)
Notwithstanding any of the provisions of this Part, an appeal by the People pursuant to
CPL 450.20(1), (1-a) or (8) shall be deemed abandoned unless perfected within three months
after the date of the notice of appeal unless the time to perfect shall have been extended pursuant
to subdivision (d) of this section. All other appeals by the People shall be deemed abandoned
unless perfected within six months after the date of the notice of appeal unless the time to perfect
shall have been extended pursuant to subdivision (d) of this section.
(h)
The clerk shall periodically prepare a calendar of all civil causes which have been
ordered to be perfected by a date certain and which have not been perfected and a calendar of all
civil causes which have been assigned an appellate division docket number and have not been
perfected within the time limitations set forth in subdivision (e) of this section. Such calendars
shall be published in the New York Law Journal for five consecutive days. Upon the failure of
the appellant to make an application to enlarge time to perfect within l0 days following the last
day of publication, an order shall be entered dismissing the cause.
§ 670.9

Alternate Methods of Prosecuting Appeals.

An appellant may elect to prosecute an appeal upon a reproduced full record (CPLR
5528[a][5]); by the appendix method (CPLR 5528[a][5]); upon an agreed statement in lieu of
record (CPLR 5527); or, where authorized by statute or this Part or order of the court, upon a
record consisting of the original papers.
(a)
Reproduced Full Record. If the appellant elects to proceed on a reproduced full record on
appeal as authorized by CPLR 5528(a)(5), the record shall be printed or otherwise reproduced as
provided in sections 670.10.1 and 670.10.2 of this Part. Nine copies of the record, one of which
shall be marked "original", duly certified as provided in section 670.10.2(f), shall be filed with
proof of service of two copies upon each of the other parties.
(b)

Appendix Method.
(l)
If the appellant elects to proceed by the appendix method, the appellant shall
subpoena from the clerk of the court from which the appeal is taken all the papers
constituting the record on appeal and cause them to be filed with the clerk of this court
prior to the filing of the appendix.
(2)
The clerk from whom the papers are subpoenaed shall compile the original papers
constituting the record on appeal and transmit them to the clerk of this court, together
with a certificate listing the papers constituting the record on appeal and stating whether
all such papers are included in the papers transmitted.
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(3)
If a settled transcript of the stenographic minutes, or an approved statement in lieu
of such transcript, or any relevant exhibit is not included in the papers so filed with the
clerk of this court, the appellant shall cause such transcript, statement, or exhibit to be
filed together with the brief.
(4)
The appendix shall be printed or otherwise reproduced as provided in sections
670.10.1 and 670.10.2 and may be bound with the brief or separately. Nine copies of the
appendix, one of which shall be marked "original", duly certified as provided in section
670.10.2(f) shall be filed with proof of service of two copies upon each of the other
parties.
(c)
Agreed Statement in Lieu of Record Method. If the appellant elects to proceed by the
agreed statement method in lieu of record (CPLR 5527), the statement shall be reproduced as
provided in sections 670.10.1 and 670.10.2 as a joint appendix. The statement required by CPLR
553l shall be appended. Nine copies of the statement shall be filed with proof of service of two
copies upon each of the other parties.
(d)

Original Record
(l)
The following appeals may be prosecuted upon the original record, including a
properly settled transcript of the trial or hearing, if any:
(i)

appeals from the Appellate Term;

(ii)

appeals from the Family Court;

(iii)

appeals under the Election Law;

(iv)

appeals under the Human Rights Law (Executive Law § 298);

(v)

appeals where the sole issue is compensation of a judicial appointee;

(vi)

other appeals where an original record is authorized by statute;

(vii)

appeals where permission to proceed upon the original record has been
authorized by order of this court;

(viii)

appeals in criminal causes; and

(ix)

appeals under Correction Law §§ 168-d(3) and 168-n(3).

(2)
When an appeal is prosecuted upon the original record the appellant shall
subpoena from the clerk of the court from which the appeal is taken all the papers
constituting the record on appeal and cause them to be filed with the clerk of this court
prior to the filing of the briefs.
§ 670.10.1

Form and Content of Records, Appendices, and Briefs—Generally.

(a)
Compliance with Civil Practice Law and Rules. Briefs, appendices and to the extent
practicable, reproduced full records, shall comply with the requirements of CPLR 5528 and 5529
and reproduced full records shall, in addition, comply with the requirements of CPLR 5526.
(b)
Method of Reproduction. Briefs, records, and appendices shall be reproduced by any
method that produces a permanent, legible, black image on white paper. To the extent
practicable, reproduction on both sides of the paper is encouraged.
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(c)
Paper Quality, Size, and Binding. Paper shall be of a quality approved by the chief
administrator of the courts and shall be opaque, unglazed, white in color, and measure 11 inches
along the bound edge by 8½ inches. Records, appendices, and briefs shall be bound on the left
side in a manner that shall keep all the pages securely together; however, binding by use of any
metal fastener or similar hard material that protrudes or presents a bulky surface or sharp edge is
prohibited. Records and appendices shall be divided into volumes not to exceed two inches in
thickness.
(d)
Designation of Parties. The parties to all appeals shall be designated in the record and
briefs by adding the word "Appellant," "Respondent," etc., as the case may be, following the
party's name, e.g., "Plaintiff-Respondent," "Defendant-Appellant," "Petitioner-Appellant,"
"Respondent-Respondent," etc. Parties who have not appealed and against whom the appeal has
not been taken, shall be listed separately and designated as they were in the trial court, e.g.,
"Plaintiff," "Defendant," "Petitioner," "Respondent." In appeals from the Surrogate's Court or
from judgments on trust accountings, the caption shall contain the title used in the trial court
including the name of the decedent or grantor, followed by a listing of all parties to the appeal,
properly designated. In proceedings and actions originating in this court, the parties shall be
designated "Petitioner" and "Respondent" or "Plaintiff" and "Defendant."
(e)
Docket Number. The cover of all records, briefs, and appendices shall display the
appellate division docket number assigned to the cause in the upper right- hand portion opposite
the title.
(f)
Rejection of Papers. The clerk may refuse to accept for filing any paper that does not
comply with these rules, is not legible, or is otherwise unsuitable.
§ 670.10.2

Form and Content of Records and Appendices.

(a)
Format. Records and appendices shall contain accurate reproductions of the papers
submitted to the court of original instance, formatted in accordance with the practice in that
court, except as otherwise provided in subdivision (d) of this section. Reproductions may be
slightly reduced in size to fit the page and to accommodate the page headings required by CPLR
5529(c), provided, however, that such reduction does not significantly impair readability.
(b)
Reproduced Full Record. The reproduced full record shall be bound separately from the
brief, shall contain the items set forth in CPLR 5526, and shall contain in the following order so
much of the following items as shall be applicable to the particular cause:
(l)
A cover which shall contain the title of the action or proceeding on the upper
portion and, on the lower portion, the names, addresses, and telephone numbers of the
attorneys, the county clerk's index or file number, and the indictment number;
(2)

The statement required by CPLR 553l;

(3)
A table of contents which shall list and briefly describe each paper included in the
record. The part of the table relating to the transcript of testimony shall separately list
each witness and the page at which direct, cross, redirect and recross examinations begin.
The part of the table relating to exhibits shall concisely indicate the nature or contents of
each exhibit and the page in the record where it is reproduced and where it is admitted
into evidence. The table shall also contain references to pages where a motion to dismiss
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the complaint or to direct or set aside a verdict or where an oral decision of the court
appears;
(4)
The notice of appeal or order of transfer, judgment or order appealed from,
judgment roll, corrected transcript or statement in lieu thereof, relevant exhibits and any
opinion or decision in the cause;
(5)
An affirmation, stipulation or order, settling the transcript pursuant to CPLR
5525;
(6)

A stipulation or order dispensing with reproducing exhibits.
(i)

Exhibits which are relevant to a cause may be omitted upon a stipulation
of the parties which shall contain a list of the exhibits omitted and a brief
description of each exhibit or, if a party unreasonably refuses to so
stipulate, upon motion directed to the court. Exhibits thus omitted, unless
of a bulky or dangerous nature, shall be filed with the clerk at the same
time that the appellant's brief is filed. Exhibits of a bulky or dangerous
nature (cartons, file drawers, ledgers, machinery, narcotics, weapons, etc.)
thus omitted need not be filed but shall be kept in readiness and delivered
to the court on telephone notice. A letter, indicating that a copy has been
sent to the adversary, listing such exhibits and stating that they will be
available on telephone notice, shall be filed with the clerk at the same time
that the appellant's brief is filed.

(ii)

Exhibits which are not relevant to a cause may be omitted upon stipulation
of the parties which shall contain a list of the exhibits omitted, a brief
description of each exhibit, and a statement that the exhibits will not be
relied upon or cited in the briefs of the parties. If a party unreasonably
refuses to so stipulate, a motion to omit the exhibits may be directed to the
court. Such exhibits need not be filed; and

(7)
The appropriate certification or stipulation pursuant to subdivision (f) of this
section.
(c)

Appendix.
(l)
The appendix shall contain those portions of the record necessary to permit the
court to fully consider the issues which will be raised by the appellant and the respondent
including, where applicable, at least the following:
(i)

notice of appeal or order of transfer;

(ii)

judgment, decree, or order appealed from;

(iii)

decision and opinion of the court or agency, and report of a referee, if any;

(iv)

pleadings, if their sufficiency, content or form is in issue or material; in a
criminal case, the indictment, or superior court information;

(v)

material excerpts from transcripts of testimony or from papers in
connection with a motion. Such excerpts must contain all the testimony or
averments upon which the appellant relies and upon which it may be
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reasonably assumed the respondent will rely. Such excerpts must not be
misleading or unintelligible by reason of incompleteness or lack of
surrounding context;
(vi)

copies of critical exhibits, including photographs, to the extent practicable;
and

(vii)

The appropriate certification or stipulation pursuant to subdivision (f) of
this section.

(2)
If bound separately from the brief, the appendix shall have a cover complying
with subdivision (b)(l) of this section and shall contain the statement required by CPLR
553l and a table of contents.
(d)
Condensed Format of Transcripts Prohibited. No record or appendix may contain a
transcript of testimony given at a trial, hearing, or deposition that is reproduced in condensed
format such that two or more pages of transcript in standard format appear on one page.
(e)
Settlement of Transcript or Statement. Regardless of the method used to prosecute any
civil cause, if the record contains a transcript of the stenographic minutes of the proceedings or a
statement in lieu of such transcript, such transcript or statement must first be either stipulated as
correct by the parties or their attorneys or settled pursuant to CPLR 5525.
(f)
Certification of Record. A reproduced full record or appendix shall be certified either by:
(l) a certificate of the appellant's attorney pursuant to CPLR 2l05; (2) a certificate of the proper
clerk; or (3) a stipulation in lieu of certification pursuant to CPLR 5532. The reproduced copy
containing the signed certification or stipulation shall be marked "Original."
§ 670.10.3

Form and Content of Briefs.

(a)
Computer-generated briefs. Briefs prepared on a computer shall be printed in either a
serifed, proportionally spaced typeface such as Times Roman, or a serifed, monospaced typeface
such as Courier. Narrow or condensed typefaces and/or condensed font spacing may not be
used. Except in headings, words may not be in bold type or type consisting of all capital letters.
(1)
Briefs set in a proportionally spaced typeface. The body of a brief utilizing a
proportionally spaced typeface shall be printed in 14-point type, but footnotes may be
printed in type of no less than 12 points.
(2)
Briefs set in a monospaced typeface. The body of a brief utilizing a monospaced
typeface shall be printed in 12-point type containing no more than 10½ characters per
inch, but footnotes may be printed in type of no less than 10 points.
(3)
Length. Computer-generated appellants' and respondents' briefs shall not exceed
14,000 words, and reply and amicus curiae briefs shall not exceed 7,000 words, inclusive
of point headings and footnotes and exclusive of pages containing the table of contents,
table of citations, proof of service, certificate of compliance, or any authorized addendum
containing statutes, rules, regulations, etc.
(b)
Typewritten briefs. Typewritten briefs shall be neatly prepared in clear type of no less
than elite in size and in a pitch of no more than 12 characters per inch. The ribbon typescript of
the brief shall be signed and filed as one of the number of copies required by section 670.8 of
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this Part. Typewritten appellants' and respondents' briefs shall not exceed 70 pages and reply
briefs and amicus curiae briefs shall not exceed 35 pages, exclusive of pages containing the table
of contents, table of citations, proof of service, certificate of compliance, or any authorized
addendum containing statutes, rules, regulations, etc.
(c)
Margins, line spacing, and page numbering of computer-generated and typewritten
briefs. Computer- generated and typewritten briefs shall have margins of one inch on all sides of
the page. Text shall be double-spaced, but quotations more than two lines long may be indented
and single-spaced. Headings and footnotes may be single-spaced. Pages shall be numbered
consecutively in the center of the bottom margin of each page.
(d)
Handwritten briefs. Pro se litigants may serve and file handwritten briefs. Such briefs
shall be neatly prepared in cursive script or hand printing in black ink. Pages shall be numbered
consecutively in the center of the bottom margin of each page. The submission of handwritten
briefs is not encouraged. If illegible or unreasonably long, handwritten briefs may be rejected
for filing by the clerk.
(e)
Application for permission to file oversized brief. An application for permission to file an
oversized brief shall be made to the clerk by letter stating the number of words or pages by
which the brief exceeds the limits set forth in this section and the reasons why submission of an
oversize brief is necessary. The letter shall be accompanied by a copy of the proposed brief,
including a certificate if required by subdivision (f) hereof to the effect that the brief is in all
other respects compliant with this section. The determination of the clerk may be reviewed by
motion to the court on notice in accordance with section 670.5 of this Part.
(f)
Certification of compliance. Every brief, except those that are handwritten, shall have at
the end thereof a certificate of compliance with this rule, stating that the brief was prepared
either on a typewriter, a computer, or by some other specified means. If the brief was
typewritten, the certificate shall further specify the size and pitch of the type and the line spacing
used. If the brief was prepared on a computer, the certificate shall further specify the name of
the typeface, point size, line spacing, and word count. A party preparing the certificate may rely
on the word count of the processing system used to prepare the brief. The signing of the brief in
accordance with section 130-1.1-a(a) of this Title shall also be deemed the signer’s
representation of the accuracy of the certificate of compliance.
(g)

Content of Briefs.
(l)
Cover. The cover shall set forth the title of the action or proceeding. The upper
right hand section shall contain a notation stating: whether the cause is to be argued or
submitted; if it is to be argued, the time actually required for the argument; and the name
of the attorney who will argue (see § 670.20). The lower right hand section shall contain
the name, address, and telephone number of the attorney filing the brief and shall indicate
whom the attorney represents.
(2)

Appellant's Brief. The appellant's brief shall contain, in the following order:
(i)

the statement required by CPLR 553l;

(ii)

a table of contents including the titles of the points urged in the brief;

(iii)

a concise statement of the questions involved without names, dates,
amounts, or particulars. Each question shall be numbered, set forth
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separately, and followed immediately by the answer, if any, of the court
from which the appeal is taken;
(iv)

a concise statement of the nature of the action or proceeding and of the
facts which should be known to determine the questions involved, with
supporting references to pages in the record or the appendix, including, if
such be the case, a statement that proceedings on the judgment or order
appealed from have been stayed pending a determination of the appeal;

(v)

the appellant's argument, which shall be divided into points by appropriate
headings distinctively printed;

(vi)

if a civil cause is perfected on the original papers, the brief shall include
either a copy of the order or judgment appealed from, the decision, if any,
and the notice of appeal, or a copy of any order transferring the proceeding
to this court;

(vii)

if the appeal is from an order involving pendente lite relief in a
matrimonial action, the brief shall state whether issue has been joined and,
if so, the date of joinder of issue, and whether the case has been noticed
for trial;

(viii)

in criminal causes, the appellant's brief at the beginning shall also set forth

(ix)
(3)

(A)

whether an order issued pursuant to CPL 460.50 is outstanding, the
date of such order, the name of the judge who issued it and
whether the defendant is free on bail or on his or her own
recognizance, and

(B)

whether there were co-defendants in the trial court, the disposition
with respect to such co-defendants, and the status of any appeals
by such co-defendants; and

a certificate of compliance, if required by subdivision (f) of this section.

Respondent's Brief. The respondent's brief shall contain, in the following order:
(i)

a table of contents including the titles of points urged in the brief;

(ii)

a counterstatement of the questions involved or of the nature and facts of
the action or proceeding, if the respondent disagrees with the statement of
the appellant;

(iii)
the argument for the respondent, which shall be divided into points by
appropriate headings distinctively printed; and
(iv)

a certificate of compliance, if required by subdivision (f) of this section.

(4)
Appellant's Reply Brief. The appellant's reply brief, unless otherwise ordered by
the court, shall not contain an appendix, but shall contain, in the following order:
(i)

a table of contents;

(ii)
the reply for the appellant to the points raised by the respondent, without
repetition of the arguments contained in the main brief, which shall be divided
into points by appropriate headings distinctively printed; and
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(iii)
(h)

a certificate of compliance, if required by subdivision (f) of this section.

Addenda to Briefs.
(1)
Briefs may contain an addendum composed of decisions, statutes, ordinances,
rules, regulations, local laws, or other similar matter, cited therein that were not pub lished
or that are not otherwise readily available.
(2)
Unless otherwise authorized by order of the court, briefs may not contain maps,
photographs, or other addenda.

(i)
Constitutionality of State Statute. Where the constitutionality of a statute of the State is
involved in an appeal in which the State is not a party, the party raising the issue shall serve a
copy of the brief upon the Attorney General of the State of New York who will be permitted to
intervene in the appeal.
§ 670.11

Amicus Curiae Briefs.

(a)
Permission to file an amicus curiae brief shall be obtained by persons who are not parties
to the action or proceeding by motion on notice to each of the parties.
(b)

Unless otherwise ordered by the court, oral argument is not permitted.

§ 670.12

Appeals in Criminal Actions

(a)
Except as otherwise provided herein, an appeal in a criminal action shall be prosecuted in
the same manner as a civil appeal.
(b)

Application for Certificate Granting Leave to Appeal
(l)
An application pursuant to CPL 450.l5 and CPL 460.l5 for leave to appeal to this
court from an order shall be made in writing within 30 days after service of the order
upon the applicant, on 15 days notice to the district attorney, or other prosecutor, as the
case may be.
(2)
The application sha ll be addressed to the court for assignment to a Justice and
shall include:
(i)

the name and address of the applicant and the name and address of the
district attorney or other prosecutor, as the case may be;

(ii)

the indictment, or superior court information number;

(iii)

the questions of law or fact which it is claimed ought to be reviewed;

(iv)

any other information, data, or matter which the applicant may deem
pertinent in support of the application;

(v)

a statement that no prior application for such certificate has been made;
and

(vi)

a copy of the order sought to be reviewed and a copy of the decision of the
court of original instance or a statement that there was no decision.
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(3)
Within l5 days after service of a copy of the application the district attorney or
other prosecutor shall file answering papers or a statement that there is no opposition to
the application. Such answering papers shall include a discussion of the merits of the
application or shall state, if such be the case, that the application does not contain any
allegations other than those alleged in the papers submitted by the applicant in the trial
court and that the prosecutor relies on the record; the answering papers in the trial court;
and the decision of such court, if any.
(4)
Unless the Justice designated to determine the application shall otherwise direct,
the matter shall be submitted and determined upon the foregoing papers and without oral
argument.

(c)
Appeal from Sentence. Where the only issue to be raised on appeal concerns the legality,
propriety, or excessiveness of sentence, the appeal may be prosecuted by submitting a concise
statement setting forth the reasons urged in support of the reversal or modification of sentence.
Such statement shall contain the information required by CPLR 553l and by section
670.10.3(g)(2)(viii) of this Part and shall contain a statement by counsel for the appellant that no
other issues are asserted.
(l)
Such appeals may be brought on as though they were motions made in accordance
with the provisions of section 670.5 of this Part and shall be placed upon a special
calendar for appeals submitted in accordance with this subdivision. The respondent shall
serve and file papers in opposition within l4 days after service of the motion papers.
(2)
The appellant shall submit the transcripts of sentence and the transcripts of the
underlying plea or trial. The parties shall file an original and four copies of their
respective papers, including the necessary transcripts.
(d)
When an appeal in a criminal action is prosecuted on the original record or by the
appendix method, the appellant shall serve a copy of the transcript of the proceedings upon the
respondent together with the brief and appendix.
(e)
Appeals by the People pursuant to CPL 450.20 (1-a) shall be granted a preference upon
the request of either the appellant or the respondent. The appellant's brief shall include an
appendix containing a copy of the indictment, the order appealed from and the decision. The
respondent's brief may also include an appendix, if necessary. The appellant shall file, separate
from the record, one copy of the grand jury minutes (see Rules of the Chief Administrator of the
Courts, Part 105).
(f)
Appeals to the Court of Appeals. Service of a copy of an order on an appellant as
required by CPL 460.10(5)(a) shall be made pursuant to CPLR 2103.
(g)
In the event the defendant is represented by counsel the following shall be filed together
with the brief filed on behalf of the defendant:
(1)
Proof of mailing of a copy of the brief to the defendant at his or her last known
address; and
(2)
Where a brief pursuant to Anders v California (386 US 738) has been filed, a
copy of a letter to the defendant advising that he or she may file a pro se supplemental
brief and, if he or she wishes to file such a brief, that he or she must notify this court no
later than 30 days after the date of mailing of counsel’s letter of the intention to do so.
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(h)
A defendant represented by counsel who has not submitted a brief pursuant to Anders v
California (386 US 738) who wishes to file a pro se supplemental brief, must make an
application for permission to do so not later than 30 days after the date of mailing to the
defendant of a copy of the brief prepared by counsel. The affidavit in support of the motion shall
briefly set forth the points that the appellant intends to raise in the supplemental brief.
§ 670.13

Appeals from the Appellate Term.

(a)
Appeals from the Appellate Term of the Supreme Court to this court may be prosecuted
upon the record as presented to the Appellate Term; its order; its opinion or decision; and the
order granting leave to appeal.
(b)
When this court has made an order granting leave to appeal, the appellant shall file with
the clerk of the Appellate Term a copy of the order. Within 20 days after an order granting leave
to appeal shall have been filed with the clerk of the Appellate Term, such clerk or the appellant
shall cause the record to be filed with the clerk of this court. Thereafter the appeal may be
brought on for argument by the filing of briefs in the same manner as any other cause.
§ 670.14

Appeals from Orders Concerning Grand Jury Reports.

The mode, time, and manner for perfecting an appeal from an order accepting a report of
a grand jury pursuant to CPL l90.85(l)(a) or from an order sealing a report of a grand jury
pursuant to CPL l90.85(5) shall be in accordance with the provisions of this Part governing
appeals in criminal cases. Appeals from such orders shall be preferred causes and may be added
to the calendar by stipulation approved by the court or upon motion directed to the court. The
record, briefs, and other papers on such an appeal shall be sealed and not available for public
inspection except as permitted by CPL l90.85(3).
§ 670.15

Appeals where the Sole Issue is Compensation of a Judicial Appointee.

If the sole issue sought to be reviewed on appeal is the amount of compensation awarded
to a judicial appointee (i.e., referee, arbitrator, guardian, guardian ad litem, conservator,
committee of the person or a committee of the property of an incompetent or patient, receiver,
person designated to perform services for a receiver, such as but not limited to an agent,
accountant, attorney, auctioneer, appraiser, or person designated to accept service), the appeal
may be prosecuted in accordance with any of the methods specified in section 670.9 of this Part;
or the appeal may be prosecuted by motion in accordance with the procedure applicable to
special proceedings as set forth in section 670.5 of this Part. In such event, the review may be
had on the original record and briefs may be filed at the option of any party.
§ 670.16

Transferred CPLR Article 78 Proceedings.

CPLR article 78 proceedings transferred to this court pursuant to CPLR 7804(g) may be
prosecuted in accordance with any of the methods specified in section 670.9 of this Part. Where
applicable, every such proceeding shall be governed by this Part as if it were an appeal.
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§ 670.17

Transferred Proceedings under the Human Rights Law (Executive Law § 298).

(a)
A proceeding under the Human Rights Law which is transferred to this court for
disposition shall be prosecuted upon the original record which shall contain:
(l)

copies of all papers filed in the Supreme Court;

(2)

the decision of the Supreme Court, or a statement that no decision was rendered;

(3)

the order of transfer; and

(4)
the original record before the State Division of Human Rights, including a copy of
the transcript of the public hearing.
(b)
In all other respects every proceeding so transferred shall be governed by this Part as if it
were an appeal.
(c)
In the event that the original record which was before the State Division of Human Rights
was not previously submitted to the Supreme Court, the Division shall file the original record
with this court within 45 days after entry of, or service upon it of, a copy of the order of transfer.
§ 670.l8

Special Proceedings pursuant to Eminent Domain Procedure Law § 207; Public
Service Law §§ 128, 170; Labor Law § 220; Public Officers Law § 36; or Real
Property Tax Law § 1218.

(a)
Special proceedings initiated in this court pursuant to Eminent Domain Procedure Law §
207, Public Service Law §§ l28, or 170, Labor Law § 220, Public Officers Law § 36, or Real
Property Tax Law § 1218 shall be commenced by the filing of a petition in the office of the clerk
of this court pursuant to CPLR 304. Service of the petition with a notice of petition or order to
show cause shall be made in accordance with CPLR 306-b on at least 20 days notice to the
respondent. In proceedings pursuant to sections 207, l28, or 170 such notice shall be
accompanied by a demand upon the respondent to file a copy of the transcript of the hearing
before it and a copy of its determinations and findings.
(b)
The respondent shall file an answer to the petition and, in proceedings pursuant to
sections 207, 128, or 170, the transcript of the hearing and the determination and findings.
(c)
Within three months after service of the answer, the petitioner shall file nine copies of a
brief, with proof of service of one copy upon the respondent. Not more than 30 days after
service of petitioner's brief, the respondent shall file nine copies of an answering brief, with
proof of service of one copy upon the petitioner. Not more than 10 days after service of the
respondent's brief the petitioner may file a reply brief.
(d)

The proceeding will be heard upon the original record which shall contain:
(l)

the notice of petition and petition;

(2)

if applicable, the demand for the transcript, determination, and findings;

(3)
the original record before the respondent including a copy of the transcript of the
hearing, if any; and
(4)

the determination and findings of the respondent.
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(e)
In all other respects such a proceeding shall be governed by this Part as if it were an
appeal.
§ 670.19

Action on Submitted Facts.

(a)
An action submitted to this court pursuant to CPLR 3222 shall be prosecuted on a printed
submission which shall be bound separately from the brief and shall contain in the following
order:
(1)

a cover complying with subdivision (b)(1) of section 670.10.2 of this Part;

(2)

the statement required by CPLR 5531;

(3)
the case required by CPLR 3222(a), duly executed and acknowledged by all the
parties in the form required to entitle a deed to be recorded, containing:
(i)

the agreed statement of facts upon which the controversy depends;

(ii)

a statement that the controversy is real and is made in good faith for the
purpose of determining the rights of the parties;

(iii)

a provision designating the particular county clerk of one of the counties
within the Second Judicial Department with whom the papers are to be
filed; and,

(iv)

a provision in conformity with CPLR 3222(b)(3) stipulating that the action
be heard and determined by this court; and,

(4)
proof of filing of the papers comprising the submission with the designated
county clerk.
(b)
Where applicable, every such action shall be governed by this Part as if it were an appeal.
The submission and the briefs of the respective parties shall be served and filed in accordance
with section 670.8 of this Part and the form of the briefs shall be governed by section 670.10.3 of
this Part.
§ 670.20

Oral Argument.

(a)
Not more than 30 minutes shall be allowed for argument to each attorney who has filed a
brief on:
(l)

appeals from judgments, orders, or decrees made after a trial or hearing;

(2)

appeals from orders of the Appellate Term; and

(3)
special proceedings transferred to or instituted in this court to review
administrative determinations made after a hearing.
(b)
Not more than l5 minutes shall be allowed for argument to each attorney who has filed a
brief on all other causes except as set forth in subdivision (c).
(c)
Argument is not permitted on issues involving maintenance; spousal support; child
support; counsel fees; the legality, propriety or excessiveness of sentences; determinations made
pursuant to the sex offender registration act; grand jury reports; and calendar and practice matters
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including but not limited to preferences, bills of particulars, correction of pleadings,
examinations before trial, physical examinations, discovery of records, interrogatories, change of
venue, and transfers of actions to and from the Supreme Court. Applications for permission to
argue such issues shall be made at the call of the calendar on the day the cause appears on the
calendar. Notice of intention to make such an application shall be given to the court and the
other parties at least seven days before the cause appears on the calendar.
(d)

The court, in its discretion, may deny oral argument of any cause.

(e)
Where the total time requested for argument by the attorneys on each side exceeds 30
minutes on appeals under subdivision (a) of this section or l5 minutes on appeals under
subdivision (b) of this section, the court may, in its discretion, reduce the argument time
requested. Not more than one attorney will be heard for each brief unless, upon application
made before the beginning of the argument, the court shall have granted permission to allow
more than one attorney to argue. A party who has not filed a brief may not argue.
(f)
In the event that any party's main brief shall fail to set forth the appropriate notations
indicating that the cause is to be argued and the time required for argument (see 670.10.3[g][1])
the cause will be deemed to have been submitted without oral argument by that party.
(g)
If any party shall have filed the main brief late and such late brief be accepted, the court
or any Justice may deem that the party has waived oral argument and has submitted the cause
without argument.
(h)
A party who originally elected to argue may notify the clerk of the intention to submit the
cause without argument and need not appear on the calendar call.
(i)
No briefs, letters, or other communications in connection with a cause will be accepted
after the argument or submission of a cause unless permission is granted by the court.
§ 670.21

Decisions and Orders; Costs.

(a)
An order or judgment of this court determining a cause or an order of this court
determining a motion shall be drafted by the court and shall be entered in the office of the clerk
of this court. Such an order or judgment shall be deemed entered on the date upon which it was
issued.
(b)
Costs and disbursements upon any cause or mo tion shall be allowed only as directed by
the court. In the absence of a contrary direction, the award by this court of costs upon any cause
shall be deemed to include disbursements.
§ 670.22

Fees of the Clerk of the Court.

(a)
Pursuant to CPLR 8022, the clerk is directed to charge and is entitled to receive on behalf
of the State:
(1)
A fee of $315, payable upon the filing of a record on a civil appeal or statement in
lieu of record on a civil appeal and upon the filing of a notice of petition or order to show
cause commencing a special proceeding.
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(2)
A fee of $45, payable upon the filing of each motion or cross motion with respect
to a civil appeal or special proceeding, except that no fee shall be imposed for a motion or
cross motion which seeks leave to appeal as a poor person pursuant to CPLR 1101(a).
(b)
Pursuant to Judiciary Law § 265, the clerk is directed to charge and is entitled to receive
in advance the following fees on behalf of the State:
(l)
For making a photocopy of an order, decision, opinion, or other filed paper or
record, $l for the first page and 50 cents for each additional page.
(2)
For comparing the copy of a prepared order, decision, opinion, or other paper or
record with the original on file, $1 for the first page and 50 cents for each additiona l
page, with a minimum fee of $2.
(3)
For certifying the copy of an order, decision, record, or other paper on file or for
affixing the seal of the court, $l; and for authenticating the same, an additional $5.
(4)
For certifying in any form that a search of any records in his custody has been
made and giving the result of such search, $l.
(5)
For an engraved parchment diploma attesting to admission as an attorney and
counselor at law, $25.
(6)
For a printed certificate attesting to admission or to good standing as an attorney
and counselor at law, $5.
(c)
The clerk shall not, however, charge or receive any fees set forth in subdivision (b) of this
section from the following parties who shall be exempt from the payment of such fees in this
court.
(1)
The United States or any state, city or county, or any political subdivision or
agency or department of any of them;
(2)
any judge, court, official character committee or board of examiners, or any
recognized agency serving the court or such committee or board;
(3)

any duly recognized bar association;

(4)

any party specifically exempt by law from the payment of fees; and

(5)

any party to the cause for furnishing a copy of an opinion or order.

§ 670.23

Court's Waiver of Compliance.

In any civil or criminal cause, the court, either upon its own or upon any party's motion
and either with or without notice to the adverse parties, may waive compliance by any party with
any provision of this Part or may vary the application of any such provision.
§ 670.24

Forms.

Index of Forms
A - Request for Appellate Division Intervention - Civil
B - Additional Appeal Information
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C - Additional Party and Attorney Information
D - Request for Appellate Division Intervention - Criminal
E - Request for Appellate Division Intervention - Attorney Matters
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HON. SANDRA LYNNESGROI
ASSOCIATE JUSTICE, APPELLATE DIVISION
SUPREME COURT OF THE STATE OF NEW YORK
Sandra Lynne Sgroi currently sits as an Associate Justice in the Appellate Division of the
Supreme Court, Second Judicial Department, having been appointed to that position from the
Supreme Court for the Tenth Judicial District, Suffolk County, in October of 2009 by then
Governor David Paterson, and following her re-election to the Supreme Court in November of
2014, having been re-appointed by Governor Andrew Cuomo, While in Supreme Court, Justice
Sgroi presided over the Special Part VI for Guardianship, Commercial and Matrimonial matters
as well as a General Civil Part.
Justice Sgroi was first elected to the Supreme Court in November of 2000, taking the
bench on January 1. 2001. She was elected to the District Court from the Fourth District,
Smithtown, in November of 1996 and served in that Court for four years.
Prior to being elected to the bench, Justice Sgroi served as a Town Councilwoman in
Smithtown from 1992 through 1996, having been elected to two terms. She served as the
Smithtown Town Attorney from 1986 through 1991 From 1979 through 1996, Justice Sgroi
maintained a private practice of law, specializing in Elder Law and Estates & Trusts.
Justice Sgroi received her Juris Doctor degree from Hofstra University School of Law in
1978 and was admitted to practice in the Second Department, as well as the S.D.N.Y. and
E.D.N.Y. in 1979. She received her Bachelor of Arts degree in Sociology from the State
University of New York at Buffalo in 1974. In 1997 Justice Sgroi was admitted to the Supreme
Court of the United States, the United States Court of Appeals for the Federal Circuit, the United
States Court of Federal Claims and the United States Court of Appeals for the Armed Forces.
Justice Sgroi is a member of the New York State Bar Association, the Suffolk County Bar
Association, the Women’s Bar Association of the State of New York, the Suffolk County
Women’s Bar Association, the Association of Supreme Court Justices of the State of New York
and the National Association of Women Judges. She has served as a Past President of the
Smithtown Rotary Club and as Co-Chairperson of the Suffolk County Women in the Court’s
Committee.
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Careful Discussion Needed for Waiver, Panel
Cautions
Joei Stastenko New York Law Journai

September 15, 2014
An AppeHate Division, Second Department rand has warned trial judges that ‘terse or
abbreviated oral colloquies” are often not sufficient to elicit a knowing and voluntary waiver of
criminal defendants right to appeal that will withstand appellate review,

Writing for a four-member panel in a Brooklyn case in which the court found invalid a waiver
made by an attempted murder defendant, Justice Peter Skelos (See Profile) said he wanted to
‘encourage deliberation” by all trial judges about how to correctly take waivers, both to protect
defendants’ rights and avoid unnecessary appeals.
Fundamentally, Skelos wrote in Peon/nv Brown, 2011-05779, “we suggest that it would be
best practice to provide all defendants with a deliberate and thorough on-the-record
explanation of the nature of the right to appeal and the consequences of waiving that right.”
Trial judges should also clearly explain that the defendant’s conviction and sentence are final
when they accede to a waiver, Skelos said.
Just as crucial is the need for judges to get an acknowledgement in open court that the
defendant understands the implications of a waiver.
“The trial courts must be sure to obtain, on the record, an affirmative response from the
defendant that he or she understands the rights as explained, that the defendant is giving up
those rights, and that the defendant is doing so voluntarily after discussing same with
counsel,” Skelos wrote. “The mere explanation of the right to appeal and the consequences of
a waiver without an affirmative response from the defendant is insufficient to effect a valid
waiver.”
A common pitfall for trial judges is an overreliance on a defendant putting his consent to a
waiver of appeal in writing without the court complementing it with an oral colloquy to verify for
the record that the defendant understands what the waiver means, Skelos said.
“Overreliance by trial courts on
written waivers, as evinced by the present case, has led to
problems in securing valid waivers ot the right to appeal,” he said. “Even where a written waiver
is executed by the defendant, ‘a knowing and voluntary waiver cannot be inferred from a silent
record’ [Poop/en Callahan, 80 NY2d 273 (1992)]. In other words, a written waiver is not a
complete substitute for a proper colloquy supervised by the trial judge.”
..,

Skelos also cautioned that judges must consider whether defendants are seasoned litigants or
are facing the criminal justice system for the first time.
Reprinted with permission from the September 15, 2014 edition of the New York Law Journal © 2015 ALM Media
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The increased interaction between judge and defendant would result in only a “slight increase
in the length of the plea proceedings” in most cases while paying dividends in the form of
knowing that defendants understand the waiver and fewer appeals of contested waivers, he
said.
Many of the shortcomings Skelos warned against were present in the case of Jamarr Brown.

Brown pleaded guilty in 2010 to second-degree attempted murder for stabbing a woman in the
finger with a butter knife while she held the couple’s 2-year-old son. The knife went through
the womans finger and lodged in the back of the toddler’s head against his brain stem, It was
surgically removed by doctors, and the boy survived.
During the plea proceeding, Acing Brooklyn Supreme Court Justice Danny Chun (See Profile)
asked Brown’s attorney whether “you have discussed with your client the waiver of appeal and
he’s executed one?”
The attorney responded, “I will do that”
Skelos noted that it was the only discussion on the record about the waiver of appeal.
According to the panel’s decsion, Brown signed a waiver which said he had been advised by
his attorney and the court “of the nature of the rights I am giving up The waiver also said, “I
make this waiver voluntarily, knowingly and of my own free will.”
“

Chun sentenced Brown to nine years.
Skelos said the court agreed with Brown that the waiver of his right to appeal was invalid
because Chun failed to properly inquire in a colloquy about whether Brown understood the
rights he was waiving.
“The court did not even provide the defendant with a terse, on-the-record explanation of the
nature of the right to appeal, such as that it entailed the right to bring any issues in his case to
a higher court or to the Appellate Division, Second Department,” Skelos said.
With Brown facing his first felony conviction and his education admittedly limited to “some”
high school, Skelos said his background dictated that Chun perform a more searching inquiry
of his understanding of the waiver.
However, the panel said it found no merit in Brown’s argument that his sentence should be
reduced in the interest of justice. It ruled that Brown’s sentence was not excessive, noting that
he received a prison term that was far closer to the minimum for attempted murder (five years)
than the maximum (25 years).
The record also indicates that the defendant had committed previous acts of domestic violence,
the court ruled,
Justices Thomas Dickerson (See ProNe), John Leventhal (See ProNe) and Robert Miller (See
ProNe) joined in the ruling.
Brown, now 30, is eligible for parole from state prison in July 2018.
Lynn Fahey of Appellate Advocates represented Brown on appeal.
Brooklyn Assistant District Attorneys Leonard Joblove, Lori Glachman and Jill Oziemblewski
represented the prosecution.
Reprinted with permission from the September 15, 2014 edition ofthe New York Law Journal © 2015 ALM Media
Properties, LLC All rights reserved Further duplication Nehout permission is prohibited For information, contact
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OPFNION & ORDER

The People, etc., respondent, v Jamarr Brown.
appellant.
(md. No. 4051/09)

APPEAL by the defendant from ajudgment of the Supreme Court (Danny K. Chun.
J.), rendered October 14, 2010, and entered in Kings County, convicting him of attempted murder
in the second degree. upon his plea of guilty, and imposing sentence.
Lynn W. L. Fahey. New York. N.Y.. for appellant, and appellant pro Se.
Kenneth P. Thompson, District Attorney, Brooklyn, N.Y. (Leonard Joblove, Lori
Glachman. and Jill Oziemblewski of counsel; Aron Gerstel on the brief: Gregory
Musso on the memorandum), for respondent.
SKI/LOS, J.P.

The defendant, who was convicted of attempted murder

in the second degree, upon his plea of guilty, seeks a reduction in his sentence, in the interest of
justice, on the ground that it was excessive. During the plea allocution, the defendant purportedly
waived his right to appeal, which waiver, if valid, would bar review of his claim that his sentence
was excessive (see People v Lopez. 6 NY3d 248, 256). As the Court of Appeals has observed, an
appeal waiver made as a condition of a plea arrangement facilitates the desirable objective of prompt.
effective resolution of criminal litigation” (Id. at 255). Due to ambiguous or incomplete oral
colloquies between defendants and the courts or the People regarding such waivers, it is frequently
September 10. 2014
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the case that instead of producing the intended benelit of finality, an appeal waiver merely injects
into a criminal appeal an additional and difficult issue. i.e., the validity of the waiver. The purpose
of appeal waivers would be better served if greater attention were given to the colloquies used in
taking such waivers. Indeed, because “[g]iving up the right to appeal is not a perfunctory step” (Id.
at 256. the Court of Appeals has underscore[d] the critical nature of a court’s colloquy with a
defendant explaining the right relinquished by an appeal waiver” (Id. at 253). The purpose of this

opinion is to encourage deliberation by the trial courts in the taking of appeal waivers, with the hope
that the laudable purpose of such waivers will he achieved, and that defendants will be benefitted
through a better understanding of the significance of the fundamental right they are being asked to
waive and the consequc.nces of doing so.
The detbndant, the father of the complainant’s then4wo-yearold child, went to the
complainant’s home to spend time with the child. An argument ensued among the defendant, the
complainant, and the detndant’s mother and aunt. who were also present. While the complainant
was holdinc the child, the defendant stabbed the complainant’s finger with a butter knife. The knife

went through the complainant’s tinger and lodged in the back of the child’s head. The child was
transported to the hospital. where he was placed in a medically induced coma and underwent surgery
to remove the knife. which was touching his brain stem. Based upon this conduct, the defendant
ultimately pleaded guilty to attempted murder in the second degree. admitting that, with intent to
cause the complainant’s death, he had attempted to cause her death.
During the plea proceeding, the following colloquy occurred between the Supreme

Court and defense counsel regarding the defendant’s waiver of his right to appeal:
“THE COURT:... [Defense counsel], you have discussed with your
client the waiver of appeal and he’s executed one?
“IDEFENSE COUNSEL]: I will do that.”
This is the only refirence on the record to the defendant’s waiver of his right to appeal.
The defendant executed a written waiver of the right to appeal, which provided:
“I hereby waive m right to appeal. I execute this waiver afier being
advised by the court and my attorney of the nature of the rights I am
giving up. I have been advised of my right to take an appeal (CPL
450.10), to prosecute the appeal as a poor person and to have an
attorney assigned in the event that I am indigent, and to submit a brief
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and/or argue before an appellate court on any issues relating to my
conviction and sentence.
“I make this waiver voluntarily, knowingly and of my own free will”
(emphasis added).
The waiver form is also signed by defense counsel and the Supreme Court.
The defendant was thereafter sentenced, in accordance with the plea agreement, to,
inter alia. a determinate term of imprisonment of nine years. In asserting that this sentence was
excessive, the defendant argues, initially, that his purported waiver of his right to appeal was invalid.
We agree.
A criminal defendants right to have a judgment of conviction and sentence, which
results in a substantial infrineement upon his or her libert, reviewed by an appellate court, is
fundamental and significant (see People

i

YavruSakuk, 98 NY2d 56, 59; People v Harrison, 85

NY2d 794, 796; People v Seaherg. 74 NY2d 1, 7; see also CPL 450.10; People v Pollen:, 67 NY2d
264. Nevertheless, a defendant max waive the right to appeal as a condition of a guilty plea (see
People

i’

Lope:. 6 NY3d at 255: People v Seaheeg, 74 NY2d at 10))

reviewable issues survive a valid appeal waiver, it is

.

.

.

“Because only a few

important for trial courts to ensure that

defendants understand what they are surrendering when they waive the right to appeal” (People v
Lope:. 6 NY3d at 256).
Indeed, “[a] waiver of the right to appeal is effective only so long as the record
demonstrates that it was made knowingly, intelligently and voluntarily” (People v Lopez, 6 NY3d
at 25C see People v Bradshaw. 18 NY3d 257. 264: People v Callcihan. 80 NY2d at 280). An
appellate waiver meets this standard when a defendant has ‘a full appreciation of the consequences’
of such waiver” (People v Rradshaw, 1 8 NY3d at 264, quoting People v Seaberg, 74 NY2d at 11;
see People vElmer, 19NY3d 501. 510).
Further. an appeal waiver is the intentional and voluntary relinquishment or
abandonment of “a known right that would otherwise survive the guilty plea” (People v Lope:. 6

I. Certain appellate claims may not be waived “because of a larger societal interest in their
correct resolution” (People v Callahan. 80 NY2d 273. 280). These claims include constitutional
speedy trial claims, challenges to the legality of a sentence, and issues regarding the defendant’s
competency to stand trial (see People v Lopez, 6 NY3d at 255; People v Callahan, 80 NY2d at 280;
People v Seaherg, 74 NY2d at 9).
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NY3d at 257: see People v
ihined. 66 NY2d 307, 311) and is to be distinguished from the forfeiture
1
of certain claims that do not survive the entry of a plea of guihv. which occurs by operation of law
(People v Lopez. 6 NY3d at 256-257). It is the responsibility of the judge presiding over the plea
and waiver to make it clear to the defendant that an appeal waiver ‘“is separate and distinct from
those rights automatically forfeited upon a plea of guilty” (People v Bradshaw. 18 NY3d at 264,
quoting People v Lopez. 6 NY3d at 256). Thus. an appeal waiver is not valid where, for example.
the court lumps the waiver of the right to appeal in with “the panoply of trial rights automatically

forfeited upon pleading guilty,” such as by misadvising the defendant: “[\V]hen you plead guilty you
waive your right to appeal” (People v Lopez, 6 NY3d at 257 [internal quotation marks omitted]).
The right to appeal need not be waived in order for a plea of guilty to be valid (see
People v Seaberg, 74 NY2d 1). Accordingly, a defendant does not validly waive his or her right to
appeal where the colloquy suggests that “waiving the right to appeal [is] mandatory rather than a
right which the defendant [is] being asked to voluntarily relinquish” (People v Pe!aez, 100 AD3d
803). such as where a defendant is told: “[Y]ou’re going to have to waive your right to appeal both
the plea and the sentence. Do you understand that?” (People v Ai’ala. 11 2 AD3d 646 [internal
quotation marks omitted]).
The determination as to whether [the] particular waiver satisfies [the above-stated]
requirements must be made, in the first instance, by the trial court, which is in the best position to
assess all ofthe relevant factors, including the nature and terms of the agreement, the reasonableness
of the bargain, and the age and experience of the accused” (People v Callahan, 80 NY2d at 280).
However, “before a waiver of the right to appeal may be enforced” by the Appellate Division, “the
record must be examined to ensure that the waiver was voluntary, knowing and intelligent” (Id. at
283).

Thus, it is the obligation of the trial court to “make certain that [the] defendant’s

understanding’ of the waiver.,, is evident on the face of the record” (People v Bradshaw, 18 NY3d
at 265, quoting People

i

Lopez, 6 NY3d at 256: see People v Callahan. 80 NY2d at 280).

While these general principles seem simple enough, their application, in terms of
determining when an oral colloquy or combined oral colloquy and written waiver are sufficient, can
he difficult. In the absence of a thorough. on-the-record exploration of a defendant’s understanding
of the appeal waiver. the determination as to its validity frequently turns on highly nuanced facts
(compare People v ivlaracle, 19 NY3d 925. with People v Hidalgo, 91 NY2d 733). Such nuanced
determinations have been criticized as being inconsistent (see generally People v Bradshaw, 18
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NY3d at 268 [Read, J.. dissenting]). It may therefore be helpful to trial courts and the People, in
their attempts to secure valid waivers of the right to appeal, for us to review particular circumstances
in which a defendant’s purported waiver ofthe right to appeal has been found invalid. The examples
referenced are by no means exhaustive. Nevertheless, they serve to underscore the importance of
avoiding mere perfunctorv attention to the appeal waiver colloquy.
Before conducting that review, however, it is important to emphasize that “‘a trial
court need not engage in any particular litany’ or catechism in satisfying itself that a defendant has
entered a knowing. intelligent and voluntary appeal waiver” People v Bradshau, 18 NY3d at 265.
quoting People ‘Lopez. 6 NY3d at 256; see People v Callahan. 80 NY2d at 280). Further. factors
individual to each defendant, such as the defendant’s “age, experience and hackgrounth” may be
relevant in assessing the validity of a particuia.r appeal waiver (People v Bradshaw, 18 NY3d at 264265 [emphasis omitted]; see People v Callahan. 80 NY2d at 283; People v Seaherg, 74 NY2d at ii;
People v Sanders. 112 AD3d 748: People v Charles £. 102 AD3d 896). Thus, applications of
general principles in this area may vary depending upon the individual circumstances of the
defendant.

However, the crux of the inquiry remains whether the record reflects a knowing.

intelligent, and voluntary waiver (see People v Bradshaw, 18 NY3d at 264; People v Lopez, 6 NY3d
at 256).
While the Court of Appeals has indicated that it is a good practice to obtain a written
waiver

of the right to appeal (see People v Lopez. 6 NY3d at 257). overreliance by trial courts on

such written

waivers,

as evinced b the present case, has led to problems in securing valid waivers

of the right to appeal. Even where a written

waiver is

executed by the defendant, “a knowing and

voluntary waiver cannot he inferred from a silent record” (People v Callahan, 80 NY2d at 283). In
other words, a

written waiver

is not a complete substitute for a proper colloquy supervised by the

trial judge (see People v Keiser. 100 AD3d 927. 928; People v Bradshmt. 76 AD3d 566, 569. affd
18 NY3d 257: see generally People v Elmer. 19 NY3d 501, 510; People v Callahan, 80 NY2d at
283). While “[a] detailed written waiver can supplement a court’s on-the-record explanation of what
a waiver of the right to appeal entails ... a written waiver ‘does not, standing alone, provide
sufficient assurance that the defendant is knowingly. intelligently and voluntarily giving up his or
her right to appeal as a condition of the plea agreement’” (People

v

Keiser. 100 AD3d at 928,

quoting People v Bradshaw, 76 AD3d at 569 [emphasis added]; see People v Elmer, 19 NY3d at
510; People v Crawford. 110 AD3d 916; People v Vasquez, 101 AD3d 1054). Thus, an appeal
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waiver generally will not be valid unless the trial court ascertains on the record that the defendant
signed the written waiver and that he or she “was aware of its contents” (People v Callahan, 80
NY2d at 283; see People v Elmer, 19 NY3d at 510), including, “the implication of the appellate
rights he [or she] was waiving” (People v Grant, 83 AD3d 862,863; see People v McCaskell, 206
AD2d 547, 548). The content of the written waiver is relevant to the determination as to whether
it adequately supplements the oral colloquy. The written waivers this Court has reviewed in the past

several years cover a broad spectrum. Some written waivers do not include any explanation of the
nature ofthe right to appeal or the consequences of waiving that right and, thus, do not adequately
supplement a deficient oral colloquy. Others contain a detailed advisement in that regard, and as
such, provide an appropriate supplement to the oral colloquy. Still others fall into a gray area and
provide opportunity for inconsistency.
In People vRamos (7NY3d 737,738), the defendant executed a written waiver which
‘explained the appellate process.”
2 He was also told by the trial court that he was waiving “any and
all rights to appeal” such that there not only would be no trial, but there would be no appeal, and
thus, that the conviction and sentence were “now final” (People v Bradshaw, 18 NY3d at 266
[quoting colloquy from plea allocution in Ramos]). The Court of Appeals held, in Ramos, that the
defendant’s waiver ofthe right to appeal was effective because any ambiguity” in the oral colloquy
was cured by the detailed written waiver of the right to appeal (People v Ramos, 7 NY3d at 738).
By contrast, where the trial court merely asked the defendant to sign a written waiver
ofthe right to appeal and asked whether he “understood what it meant,” this Court held that “[the]
record discussion [did] not demonstrate that the defendant ‘grasped the concept ofthe appeal waiver
and the nature of the right he was forgoing’” (People v Vasquez, lOt AD3d at 1054-1055, quoting
People v Bradshaw, 18 NY3d at 267).
Thus, when the defendant executes a written waiver, the trial court must engage in
some on-the-record discussion with the defendant regarding the waiver ofhis or her right to appeal.
The discussion should be more extensive than a simple confirmation that the defendant signed the
2. The written waiver executed in Ramos, as revealed in Bradshaw, in which an identical
waiver was used (see People v Bradshaw, 18 NY3d at 267), advised the defendant, like the waiver
in the present case, that he had a “right to take an appeal (CPL 450.10), to prosecute the appeal as
a poor person and to have an attorney assigned in the event that [he was] indigent, and to submit a
briefand/or argue before an appellate court on any issues relating to [his] conviction and sentence”
(18 NY3d at 270 [Read, J., dissenting]).
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waiver and a conclusory statement that the defendant understood the waiver or was executing it
knowingly and voluntarily. While a terse colloquy may sometimes be sufficient in cases involving
written waivers (see People v Ramos, 7 NY3d at 738), in order to ensure that the defendant’s appeal
waiver will be effective and not rise or fall on highly nuanced facts, it is advisable for the trial courts
to engage in a comprehensive colloquy, which clearly places on the record the defendant’s
understanding of the nature of the right to appeal and the consequences of waiving it (see People v
Crailord. 110 AD3d 916: People v Gisque. 101 AD3d at 1054-1055: People v Keiser, 100 AD3d
at 928; People

i

Grant, 83 AD3d at 863: People v AicCaskell, 206 AD2d at 548). In that manner,

the trial court can be satisfied that the defendant’s decision to waive the right to appeal was the
product of free and informed deliberation (see People v Calvi, 89 NY2d 868, 871 ) and the appellate
court can reach the same determination upon a review of the record.
Additional lv, whether or not there is a written waiver, it will not he sufficient for the
trial court to defir to the defendant’s off-the-record conversations with defense counsel by merely
confirming with defense counsel that he or she has discussed the waiver of the right to appeal with
the defendant, and that defense counsel believes the defendant understood the waiver or executed
it knowingly and voluntarily (see People v Oquendo, 105 AD3d 447, 448). To rely solely on the
representation of counsel is contrary to the Court of Appeals’ instruction that it is the responsibility
of the trial court to “at least satisfy itself on the record that the waiver complies with the procedural
and integritv-o f-process safeguards expressed in [the Court of Appeals’] precedents” (People v Calvi,
89 NY2d at 871). As such, ‘some judicial examination of the waiver itself with a manifestation
expressed on the record, as may be appropriate, is necessary to show satisfaction of [those]
protocols” (id. [emphasis added]; ef People v Tyrell, 22 NY3d 359). Where the trial court merely
defers to defense Counsels statement that counsel has. in an off-the-record conversation, advised the
defendant of the nature of the right to appeal and the significance of waiving that right, it cannot
generally be said that the court has made “some judicial examination of the waiver itself’ (People
v Calvi, 89 NY2d at 871; see People v Oquendo, 105 AD3d at 448; People vNicholson, 101 AD3d
904, 905).
Even where a trial court does not rely completely upon the written waiver form or
upon defense counsel to explain the appeal waiver to the defendant. such waivers have frequently
been found invalid where the court’s “terse colloquy at the plea allocution failed to sufficiently
advise the defendant of the nature of his right to appeal” (People v Saigado, 111 AD3d 859, 859;
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see People v Bradshaw, 18 NY3d at 265-266; People vNugenl, 109 AD3d 625,625-626; People v
Gheradi, 68 AD3d 892, 893; People v Boustanl, 300 AD2d 313, 314). Generally, it will be
insufficient merely to advise a defendant: “Now, you understand by pleading guilty you are waiving
your right to appeal; do you understand that?” (People v Boustani, 300 AD2d at 314 [internal
quotation marks omitted]). Rather, the court should provide some explanation of the nature ofthe

right that the defendant is being asked to waive. After all, a waiver is an “intentional relinquishment
or abandonment of a known right” (People v Abmed, 66 NY2d 307,311 [emphasis added]; People
v Henriquez, 3 NY3d 210, 224). The best way to ensure that the record reflects that the right is

known and intentionally relinquished by the defendant is to fully explain to the defendant, on the
record, the nature ofthe right to appeal and the consequences of waiving it. Further, the court should
be careful not to lead a defendant to believe that certain issues might survive a waiver when, in fact,
they do not (see People v Loper, 115 AD3d 875, 877-878).
The extent ofthe explanation required, again, may often depend upon the individual
circumstances ofthe defendant. In People v Sanders (112 AD3d 748), in which there was no written

waiver, this Court held that the defendant knowingly and voluntarily waived his right to appeal
where “the prosecutor asked the defendant ifhe understood that, as a condition of [his] plea, he was
waiving the right to appeal his conviction and sentence to ‘the Appellate Division Second
Department,’ ifhe had discussed the waiver with his attorney, and ifhe was willing, in consideration
of [his] plea, to waive that right voluntarily” and the defendant answered in the affirmative (ii).

That decision turned on the particular circumstances of the defendant, as this Court reasoned:
“where, as here, the defendant is 27 years old and has multiple prior convictions, a court may fairly
infer that he understands what it means to have the right to appeal to the Appellate Division, Second

Department” (Id. at 750).
In People v Bradshaw, another case turning on the particular circumstances of the
defendant, the Court of Appeals found the defendant’s appeal waiver invalid where he executed a
written waiver and was advised by the trial court that “an appeal waiver ‘means, the conviction here
is final, that there is not a higher court you can take [the case] to’” (People v Bradshaw, 18 NY3d
at 261). When the trial court asked the defendant whether he understood this explanation of the
appeal waiver, the defendant failed to respond to that inquiry (see

id).

The Court of Appeals

reasoned that the trial court had not “confirmed whether defendant comprehended its terse
explanation of the nature of the appeal waiver” and “did not inquire of defendant whether he
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understood the written waiver or whether he had even read the waiver before signing it” (Id. at 261262). The Court found this procedure “particularly troubling given the defendant’s background and
history of mental illness” (Id. at 265). Specifically, the defendant had no prior felony record and
during the course of the criminal action, the defendant had been subject to four examinations
pursuant to CP1. 730.30. two of which found the defendant incompetent to stand trial (see Id. at 266).
The Court indicated that the
“knowledge that defendant was a first-time felony offender who had
been ordered to submit to article 730 examinations
should have
alerted the trial court not only to give defendant a thorough
explanation of the appeal waiver but also to make sure that defendant
ftilly grasped the nature of this fundamental right that he was
ihrgoing’ (id).
.

While there is no “particular litany” or catechism required to obtain a valid waiver
of the riL’ht to appeal People v Lope:, 6 NY3d at 256; see People v Bradshai. 18 NY3d at 265). and
although the extent of the information that must be provided in order to secure such a waiver varies
with the defendant’s individual circumstances and is entrusted to the discretion ofthe trial courts (see
People v Brads’haw, 18 NY3d at 264-265; People v Sanders, 112 AD3d 748), experience teaches us
that the trial courts frequently do not truly exercise the discretion with which they have been
entrusted. Rather. the trial courts often utilize standard terse or abbreviated oral colloquies for all
defendants. without regard to the particular circumstances. background, and experience of the
defendant entering the plea of guilty. As noted above, and demonstrated in Ramos and Bradshaw,
the same or similar oral colloquy and written waiver can produce an appeal waiver that is valid as
to one defendant and invalid as to another defendant. All too frequently, the combination of a terse
oral colloquy or overreliance on a \Titten waiver, together with the trial court’s failure to thoroughly
explore on the record the defendant’s particular circumstances. compels the Appellate Division to
find that an appeal waiver was invalid (see e.g. People v Bradshaw. 1 8 NY3d at 265-266; People
vSa!gado, 111 AD3d 859; People v Craw/hrd, 110 AD3d 916; People viVugeni, 109 AD3dat625626; People v Bouton, 107 AD3d 1035; People v Oquendo, 105 AD3d at 448; People v Vasquez, 101
AD3d at 1054; People v Nicholson, 101 AD3d at 905; People v Keiser, 100 AD3d at 928; People
v Grant. 83 AD3d at 863 People i’ GheradL 68 AD3d at 893; People v Bozistani, 300 AD2d at 314).
Accordingly. while giving all due deference to the Court of Appeals’ instruction that
the trial courts be entrusted with discretion in determining, in the first instance, whether an appeal
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waiver is knowing and voluntary, we suggest that it would be best practice to provide all defendants
with a deliberate and thorough on-the-record explanation of the nature of the right to appeal and the
consequences of waiving that right (see e.g. Association of Justices of the Supreme Court of the
State of New York Bench Book for Trial Judges—New York

§

10:2 [2013 j). A court should engage

in this practice irrespective of whether the defendant has executed a written waiver of the right to

appeal. In this manner, the overreliance on written waivers will be mitigated and the trial courts and
the People are more likely to ensure that the appeal waivers defendants agree to as a condition of
their plea aereements will he enforced by appellate courts. More significantly. this practice will
provide defendants with the utmost protection of their valued right to appeal. On the other hand,
perfunctory appeal waiver collouies. which do not evince a free and infbrmed decision by the
defendant, serve only to defeat the intended purpose of appeal waivers as they are no more than a

pathway to future litigation.
Generally, such a thorough explanation should include an advisement that, while a
defendant ordinarily retains the right to appeal even after he or she pleads guilty, the defendant is
being asked. as a condition of the plea agreement. to waive that right.
3 Ideally, a defendant should
then receive an explanation of the nature of the right to appeal. which essentially advises that this
right entails the opportunity to argue. before a higher cour. any issues pertaining to the defendant’s
conviction and sentence and to have that higher court decide whether the conviction or sentence
should be set aside based upon any of those issues. The defendant should also be told that appellate

counsel will be appointed in the event that he or she were indigent. The trial courts should then
explain the consequences of waiving the right to appeal, i.e., that the conviction and sentence will
not receive any further review, and shall be final. The trial courts must be sure to obtain, on the
record, an affirmative response from the defendant that he or she understands the rights as explained.
that the defendant is giving up those rights, and that the defendant is doing so voluntarily after
discussing same with counsel. The mere explanation of the right to appeal and the consequences of
a waiver without an affirmative response from the defendant is insufficient to effect a valid waiver
3. The trial courts should be careful not to suggest that the defendant possesses a right to
appeal only when he or she goes to trial, such as by advising a defendant: “If you went to trial.
and lost, you would have the right to appeal this case to a higher Court” (People v Taylor, 105 AD3d
778 [emphasis omitted]; see People i’ Foster, 87 AD3d 299, 303-3 04 [appeal waiver invalid where
de1indant was advised that “if he were to be ‘tried and convicted,’ he would have the right to appeal,
but that he was now giving up that right’]).
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(see People v Bradshaw. 1 8 NY3d at 265-266). We are mindful of the time demands on our trial
courts, which are burdened with heavy calendars, and recognize that such a thorough colloquy is not
necessary

in

every case to secure a valid waiver of the right to appeal. Nevertheless, the benefit to

be derived therefrom by defendants. who are asked to waive a fundamental right, by the People, who
have bargained for a waiver of the defendant’s right to appeal, and by appellate courts faced with
determining the validity of such waivers, outweighs any burden imposed on the trial courts by a
slight increase in the length of the plea proceedings.
Turning to the present case, the defendant’s purported waiver of his right to appeal
was invalid. There was no discussion on the record between the Supreme Court and the defendant
regarding the defendant’s waiver of his right to appeal. Rather, the court merely deferred to defense

counsel by asking him whether he had discussed the waiver with the defendant and whether the
defendant had executed a written waiver. Indeed, the record reflects that defense counsel had not,
at that point, discussed the appeal waiver with the defendant and the defendant had not executed the
written waiver. Yet. following the execution of the written waiver, there was no further discussion
of the appeal waiver on the record. The court did not even provide the defendant with a terse, onthe-record explanation of the nature of the right to appeal, such as, that it entailed the right to bring
any issues in his case to a higher court or to the Appellate Division. Second Department.
Although the record contains a

written waiver

signed by the defendant, defense

counsel, and the Supreme Court. the subsequent record is otherwise silent. As previously noted, “a
knowing and voluntary waiver cannot be inferred from a silent record” (People v Callahan, 8ONY2d
at 283). The court did not ascertain on the record whether the defendant had read the waiver or
discussed it with defense counsel, or whether he was even aware of its contents. Further, although
the written waiver expressly provided that the court had informed the defendant about the nature of
his right to appeal. that representation is contradicted by the oral colloquy. In light of the lack of any
oral colloquy regarding the appeal waiver, the waiver would likely he unenforceable even as against
an experienced defendant. Here, however, the defendant’s background warranted a more thorough
explanation. as the present offense was the first felony conviction for the defendant, whose education
was limited to “[s]ome [hjigh [s]chool.”
Under these circumstances, “despite defendant’s execution of a written waiver of the
right to appeal, he did not knowingly, intelligently, or voluntarily waive his right to appeal as the
record fails to demonstrate a ‘full appreciation of the consequences of such waiver” (People v
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Elmer. 19 NY3d at 510. quoting People v Bradshaw. 18 NY3d at 264; see People v Callahan, 80
NY2d at 283: People v Craiiford. 110 AD3d 916: People v Grant. 83 AD3d at 863; People v
icCaskeil. 206 AD2d at 548; People v Rozo, 196 AD2d 514, 515) Accordingly, we considerthe

merits of the defendant’s excessive sentence claim.
A sentence that is within the permissible statutory range may be modified if it is
unduly harsh or severe under the circumstances or if there was a failure to observe the principles of
sentencing (see People v Delgado, 80 NY2d 780: People v Suiue, 90 AD2d 80). Absent a valid
waiver of the right to appeal,
4 the Appellate Division may exercise this power to modify a sentence
even where the dJendant pleaded guilty and received the sentence for which he or she bargained
(see Peovle v fhompson. 60 NY2d 513. 519-520).
Here, however, a reduction of the defendant’s sentence in the interest of justice is not
warranted. For the offense to which the defendant pleaded guilty, he could have received a sentence
of up to 25 years of imprisonment (see Penal Law § 70.02{3][a]). Instead, the term of imprisonment
imposed was closer to the minimum of 5 years (see id). Although the defendant expressed remorse
for the injury to his son and has taken responsibility for his actions, these factors do not militate in
favor of further leniency when balanced against the serious nature of the crime. The record also
indicates that the defendant had a criminal history, and that he had committed previous acts of
domestic violence against the complainant. Considering all of the relevant circumstances, we
conclude that the defendant’s sentence was not excessive (see People v Suitte, 90 NY2d 80).
Accordingly, the judgment is affirmed.

DICKERSON, LEVENTHAL and MILLER, JJ., concur,

ORDERED that the judgment is affirmed.
ENTER:

Clerk of the Court

4. See ii 1. si/pea.
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I IOXXIV Review
I IOXXIV(D) Right of Review
110k 1025 Right of Defendant to Review
I l0k1026.I0 Waiver or Loss of Right
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I lOkIO26.lO(2) Plea of Guilty or
Nob Contendere
I IOkIO26.10(2.l) k. In general.
Most Cited Cases
An appeal waiver is the intentional and volun
tary relinquishment or abandonment of a known
right that would otherwise survive the guilty plea; it
is to be distinguished from the forfeiture of certain
claims that do not survive the entry of a plea of
guilty, which occurs by operation of law,

I1 Criminal Law 110 I026.10(2.1)
110 Criminal Law
I 1OXX1V Review
I IOXXIV(D) Right of Review
110k 1025 Right of Defendant to Review
I lOkI 026.10 Waiver or Loss of Right
I b0kl026.10(2) Plea of Guilty or
Nob Contendere
llOklO26.l0(2.l) k. In general.
Most Cited Cases
It is the responsibility of the judge presiding
over the plea and waiver to make it clear to the de
fendant that an appeal waiver is separate and dis
tinct from those rights automatically forfeited upon
a plea of guilty; thus, an appeal waiver is not valid
where, for example, the court lumps the waiver of
the right to appeal in with “the panoply of trial
rights automatically forfeited upon pleading
guilty,” such as by misadvising the defendant that
when he pleads guilty he waives his right to appeal.
161 Criminal Law 110 1026.10(2.1)

110 Criminal Law
I IOXXIV Review
I OXXIV(D) Right of Review
110k 1025 Right of Defendant to Review
110k 1026,10 Waiver or Loss of Right
I 10k1026.10(2) Plea of Guilty or
Nob Contendere
l10k1026.10(2.l) k. In general.
Most Cited Cases
The right to appeal need not be waived in order
for a plea of guilty to be valid, and thus a defendant

does not validly waive his or her right to appeal
where the colloquy suggests that waiving the right
to appeal is mandatory rather than a right which the
defendant is being asked to voluntarily relinquish.

1l Criminal Law 110 1026.10(1)
110 Criminal Law
I I0XXIV Review
I IOXXIV(D) Right of Review
1 10k 1025 Right of Defendant to Review
110k 1026.10 Waiver or Loss of Right
I 10k1026.i0(l) k. In general. Most
Cited Cases
•Determination as to whether a particular appeal
waiver satisfies requirements for validity must be
made, in the first instance, by the trial court, which
is in best position to assess all of the relevant
factors, including nature and terms of the agree
ment, reasonableness of the bargain, and age and
experience of the accused,

181 Criminal Law 110 Z1026J0(1)
110 Criminal Law
I IOXXIV Review
I IOXXIV(D) Right of Review
1 10k 1025 Right of Defendant to Review
110k 1026.10 Waiver or Loss of Right
I l0k1026.10(I) k. In general. Most
Cited Cases
Before a waiver of the right to appeal may be
enforced by Appellate Division, the record must be
examined to ensure that the waiver was voluntary,
knowing and intelligent; thus, it is the obligation of
the trial court to make certain that defendant’s un
derstanding of the waiver is evident on the face of
the record,

191 Criminal Law 110 102610(1)
110 Criminal Law
I IOXXIV Review
I IOXXIV(D) Right of Review
110k 1025 Right of Defendant to Review
110k 1026.10 Waiver or Loss of Right
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110k1026.l0(i) k. In general. Most
Cited Cases
A trial court need not engage in any particular
litany or catechism in satisfying itself that a defend
ant has entered a knowing, intelligent and voluntary
appeal waiver,
1101 Criminal Law 110 102610(1)
110 Criminal Iaw
I IOX.X1V Review
11 OXXIV(D) Ri.ght of Review
110k 1025 Right of Defendant to Review
I lOki 026.10 Waiver or Loss of Right
I 10k1026.10(1.) k. In general. Most
Cited Cases
Factors individual to each d.efendant, such as
the defendant’s age, experience and background,
may be relevant in assessing the validity of a partic
ular appeal waiver.
1111 Criminal Law 110 102610(1)
110 Criminal Law
I IOXXIV Review
I 0XXIV(D) Right of Review
110k 1025 Right of Defendant to Review
110k 1026,10 Waiver or Loss of Right
I l0k1026.lO(l) k. In general. Most
Cited Cases
Even where a written appeal waiver is executed
by the defendant, a knowing and voluntary waiver
cannot be inferred from a silent record; in other
words, a written waiver is not a complete substitute
for a proper colloquy supervised by the trial judge.

1121 Criminal Law 110 €1026I0(2A)
110 Criminal Law
I IOXXIV Review
I IOXXIV(D) Right of Review
110k 1025 Right of Defendant to Review
I 10k 1026.10 Waiver or Loss of Right
I l0k1026.lO(2) Plea of Guilty or
Nob Contendere
I 10k1026.10(2.1) k. In general.

Most Cited Cases
While a detailed written waiver can supplement
a court’s on-the-record explanation of what a
waiver of the right to appeal entails, a written
waiver does not, standing alone, provide sufficient
assurance that the defendant is knowingly, intelli
gently and voluntarily giving up his or her right to
appeal as a condition of the plea agreement; thus,
an appeal waiver generally will not be valid unless
trial court ascertains on the record that defendant
signed the written waiver and that he or she was
aware of its contents, including the implication of
the appellate rights he or she was waiving.
1131 Criminal Law 110 1026A0(1)
110 Criminal Law
I IOXXIV Review
I 1OXXIV(D) Right of Review
11 Ok 1025 Right of Defendant to Review
I 10k1026,l0 Waiver or Loss of Right
I 10k1026.lO(l) k. In general. Most
Cited Cases
The content of the written appeal waiver is rel
evant to determination as to whether it adequately
supplements the oral colloquy.
1141 Criminal Law 110 1026.10(1)

110 Criminal Law
I IOXXIV Review
I IOXXIV(D) Right of Review
110k 1025 Right of Defendant to Review
I 10k1026.l0 Waiver or Loss of Right
I b0k1026.l0(l) k. In general. Most
Cited Cases
Whether or not there is a written waiver, it will
not be sufficient for the trial court, when determin
ing whether a defendant’s appeal waiver is know
ing, intelligent, and voluntary, to defer to defend
ant’s off-the-record conversations with defense
counsel by merely confirming with defense counsel
that he or she has discussed the waiver of the right
to appeal with the defendant, and that defense coun
sel believes defendant understood the waiver or ex
ecuted it knowingly and voluntarily.
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1151 Criminal Law 110 1026.10(1)
110 Criminal Law
I IOXXIV Review
11 OXXIV(D) Right of Review
I 10k1025 Right of Defendant to Review
110k 1026.10 Waiver or Loss of Right
110k1026.10(1) k. In general. Most
Cited Cases
While giving all doe deference to the Court of
Appeals instruction that the trial courts be entrus
ted with discretion in determining, in the first in
stance, whether an appeal waiver is knowing and
voluntary, best practice is to provide all defendants
with a deliberate and thorough ontherecord ex
planation of the nature of the right to appeal and the
consequences of waiving that right, and a court
should engage in this practice irrespective of
whether defendant has executed a written waiver of
the right to appeal.

following execution of the written waiver, there
was no further discussion of the waiver on the re
cord.
117! Criminal Law 110 z1184(4.I)
IlO Criminal Law
I IOXXIV Review
1 IOXXIV(UJ Determination and Disposition
of Cause
I lOkI 184 Modification or Correction of
Judgment or Sentence
110k 1 I 84(4) Sentence or Punishment
I lOkI 184(4 I) k In general Most
Cited Cases
A sentence that is within the permissible stat
utory range may be modified if it is unduly harsh or
severe under the circumstances or if there was a
failure to observe the principles of sentencing

1181 Criminal Law 110 1184(4.1)
1161 Criminal Law 110 €1026.10(2.1)
110 Criminal Law
I I0XXIV Review
II OXXIV(D) Right of Review
110k 1025 Right of Defendant to Review
110k 1026.10 Waiver or Loss of Right
I l0k1026,lO(2) Plea of Guilty or
Nob Contendere
lbOklO26.lO(2,l) k. In general.
Most Cited Cases
Although record contained a written appeal
waiver signed by defendant, defense counsel, and
the trial court, there was no discussion between the
court and defendant regarding the waiver, and thus
defendant, whose education was limited to some
high school and for whom this was his first felony
conviction, did not knowingly, intelligently, or vok
untarily waive his right to appeal; trial court merely
deferred to defense counsel by asking him whether
he had discussed the waiver with defendant and
whether defendant had executed a written waiver,
record reflected that defense counsel had not, at
that point, discussed the waiver with defendant and
defendant had not executed the written waiver, and

110 Criminal Law
I IOXXIV Review
I IOXXIV(U) Determination and Disposition
of Cause
I lOkI 184 Modification or Correction of
Judgment or Sentence
110k 1184(4) Sentence or Punishment
I lOki 184(4,1) k. In general. Most
Cited Cases
Absent a valid waiver of right to appeal, Ap
pellate Division may exercise its power to modify a
sentence even where defendant pleaded guilty and
received the sentence for which he or she bar gained.
1191 Criminal Law 110

184(4.1)

110 Criminal Law
I 1OXXIV Review
I IOXXIV(U) Determination and Disposition
of Cause
1 10k 1184 Modification or Correction of
Judgment or Sentence
I lOkI 184(4) Sentence or Punishment
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110k 1184(4.1 Ic In general. Most
Cited Cases
Reduction of sentence in the interest of justice
was not warranted on appeal of conviction for
second-degree attempted murder arising out of de
fendant’s attempt to stab the mother of his two
year-old son while she was holding the child, res
tilting in serious injurY to the child; although de
fendant expressed remorse for the injury to his son
and took responsibility for his actions, those factors
did not militate in favor of further leniency when
balanced against the serious nature of the crime,
particularly since defendant had a criminal history
and had committed previous acts of domestic viol
ence aeainst the child’s mother. McKinnev’s Penal
Law

**299 Lynn WI, Fahey. New York. NY., for ap
pellant, and appellant pro Se.

Kenneth P. Thompson, District Attorney, Brooklyn,
N.Y. (Leonard Joblove, Lori Glachman, and Jill
Oziemblewski of counsel; Aron Gerstel on the
brief; Gregory Musso on the memorandum), for re
spondent.

[EiER B. SKELOS. J.P,, TI-IOMAS A. DICKER
SON. JOHN M. LEVENTFIAL. and ROBERT J.
MILLER, JJ.

SKELOS, J.P.
*134 The defendant, who was convicted of at
tempted murder in the second degree, upon his plea
of guilty, seeks a reduction in his sentence, in the
interest of justice, on the ground that it was excess
ive. During the plea allocution, the defendant pur
portedly waived his right to appeal, which waiver,
it’ valid, would bar review of his claim that his sen
tence was excessive (see People v. Lopez 6 N.Y.3d
248. 256. 811 N.Y.S.2d 623. 844 N.E.2d 1145). As
the Court of Appeals has observed. “an appeal
waiver made as a condition of a plea arrangement
facilitates the desirable objective of prompt. effect
ive resolution of criminal litigation” ( **3jj at

255. 811 N.Y.S.2d 623. 844 N.E.2d 1145). Due to
ambiguous or incomplete oral colloquies between
defendants and the courts *135 or the People re
garding such waivers, it is frequently the case that
instead of producing the intended benefit of final
ity, an appeal waiver merely injects into a criminal
appeal an additional and difficult issue, i.e., the
validity of the waiver. The purpose of appeal
waivers would be better served if greater attention
were given to the colloquies used in taking such
waivers. Indeed. because “[g]ivine up the right to
appeal is not a perfunctory step” ( 1$. at 256. 8 I
N.Y.S.2d 623. 84$ \,E.2d 1145). the Court of Ap
peals has “underscore[dj the critical nature of a
courts colloquy with a defendant explaining the
right relinquished by an appeal waiver’ ( d. at 23.
Sit N.Y.S,2d 623, 844 N.L.2d I i45), The purpose
of this opinion is to encourage deliberation by the
trial courts in the taking of appeal waivers, with the
hope that the laudable purpose of such waivers will
be achieved, and that defendants will be benefited
through a better understanding of the significance
of the fundamental right they are being asked to
waive and the consequences of doing so.

The defendant, the father of the complainant’s
then—two—war—old child, vent to the complainant’s
home to spend time with the child. An argument en—
stied among the defendant, the complainant, and the
defendant’s mother and aunt, who were also
present. While the complainant was holding the
child, the defendant stabbed the complainant’s fin
ger with a butter knife. The knife went through the
complainant’s finger and lodged in the back of the
child’s head. The child was transported to the hos
pital, where he was placed in a medically induced
coma and underwent surgery to remove the knife,
which was touching his brain stem. Based upon this
conduct, the defendant ultimately pleaded guilty to
attempted murder in the second degree. admitting
that, with intent to cause the complainant’s death.
he had attempted to cause her death.
During the plea proceeding, the following col
loquv occurred between the Supreme Court and de
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fense counsel regarding the defendants waiver of
his right to appeal:
“THE COURT:
[Defense counsel], you have
discussed with your client the waiver of appeal
and he’s executed one?
...

“[DEFENSE COUNSEL]: I will do that,”

1022; see a/so CPL 450.10; People v Pollen:, 67
N.Y.2d 264, 502 N.Y.S.2d 417, 493 N.E.2d 541).
Nevertheless, a defendant may waive the right to
appeal as a condition of a guilty plea (see People v
Lope:, 6 N,Y,3d at 255, 811 N,YS2d 623, 844
N E.2d 1145; People v Seaherg, 74 N Y 2d at 10,
1O22)H
543
NYS.2d
968,
541
N.E2d
“Because only a few reviewable issues survive a
valid appeal waiver, it is
important for trial
courts to ensure that defendants understand what
they are surrendering when they waive the right to
appeal” ( People v Lope:, 6 N Y 3d at 256, 811
N Y S 2d 623. 844 N E 2d 1145).
,

This is the only reference on the record to the
defen.dant’s waiver of h.is right to appeal..
The defendant executed a written waiver of the
right to appeal, which provided:
“I hereby waive m.y right to appeal. I execute this
*136 waiver after being advised by the court and
my attorney of the nature of the rights I am giv
ing up. I have been advised of my right to take an
appeal (CPL 450.10), to prosecute the appeal as a
poor person and to have an attorney assigned in
the event that I am indigent, and to submit a brief
and/or argue before an appellate court on any is
sues relating to my conviction and sentence.
“I make this waiver voluntarily, knowingly and
of my own free will” (emphasis added).
The waiver form is also signed by defense
counsel and the Supreme Court.
The defendant was thereafter sentenced, in ac
cordance with the plea agreement, to, inter alia, a
determinate term of imprisonment of nine years. In
asserting that this sentence was excessive, the de
fendant argues, initially, that his purported waiver
of his right to appeal was invalid. We agree.
[I][2] A criminal defendant’s right to have a
judgment of conviction and sentence, which results
in a substantial **301 infringement upon his or her
liberty, reviewed by an appellate court, is funda
mental and significant (see People v. Yavru--Sakuk,
98 N.Y.2d 56, Sc, 745 N.Y.S.2d 787, 772 N.E.2d
1145; People v. Harrison, 85 N.Y.2d 794, 796, 628
N,Y,S.2d 939, 652 N.E.2d 638; People v. Seaheeg,
74 N.Y.2d 1, 7, 543 N.Y.S.2d 968, 541 N.E.2d

FNI Certain appellate claims may not be
saived “because of a larger societal in
terest in their correct resolution”
People
v Callahan, 80 N Y 2d 273, 280, 590
N V S 2d 46, 604 N,E,2d 108) These
claims include constitutional speedy trial
claims, challenges to the legality of a sen
tence, and issues regarding the defendant’s
competency to stand trial (see People i’
Lope:, 6 N Y 3d at 255, 81 1 N.Y.S.2d 623,
844 N F 2d 1145; People v Callahan. 80
N.Y.2d at 280, 590 N.Y S.2d 46, 604
N.E.2d 108; People v Seaherg, 74 N.Y.2d
at 9, 533 N Y S.2d 968, 541 N.E.2d 1022).
[3] Indeed, “[a] waiver of the right to appeal is
effective only so long as the record demonstrates
that it was made knowingly, intelligently and vol
untarily” ( People v Lope:, 6 N.Y 3d at 256, 811
N.Y.S.2d 623, 844 N.E.2d 1145; see People v
Brath/iaw, 18 NY 3d 257, 264, 938 N,Y,S,2d 254,
961 N.E.2d 645; People v Callahan, 80 N Y.2d at
280, 590 N.Y.S.2d 46, 604 N,E.2d 108). “An appel
late waiver meets this standard when a defendant
has ‘a full appreciation of the consequences’ of such
waiver” ( People v Bradshaw, 18 N.Y.3d at 264,
938 N.Y S.2d 254, 961 N.E.2d 645, *137 quoting
People v Seaherg, 74 N.Y.2d at II, 543 N Y S 2d
968, 541 N E.2d 1022; see People v Elmer, 19
N.Y 3d 501, 510, 950 NY S.2d 77, 973 NE 2d 172
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[4][5] Further, an appeal aiver is the inten
tional and oluntarv relinquishment or abandon
ment of “a knos n right that x ould othen ise sur
‘ie the guilty plea” ( People s’ Lope:. 6 N.Y 3d at
257, 811 N Y S.2d 623. 844 N E.2d 1145: see
People
4hmed 66 N Y 2d 30’, 3 11. 496
N Y S 2d 984, 487 N.E.2d 894) and is to be distin
guished from the forfeiture of certain claims that do
not survive the entry of a plea of guilty. which oc
curs by operation of law ( People v Lope:, 6
NY3d at 256257, 811 \YS2d 623, 844 N.E.2d
1145) It is the responsibility of the judge presiding
over the plea and waiver to make it clear to the de
fendant that an appeal waiver” ‘is separate and dis
tinct from those rights automatically forfeited upon
a plea of guilty
( People l3radshaw, 18 N Y 3d
at 264, 938 N Y S 2d 254, 961 N E 2d 645, quoting
People v Lopez 6 N.Y 3d at 256. 811 N.Y S 2d
623, 844 NE 2d 1l45 Thus, an appeal waiver is
not alid where, lot example. the court lumps the
w ai’ ci of the ight to appeal in with “the panopl of
trial rights autornaticalk forfeited upon pleading
guiltx’.” such as b\ misadvising the defendant
“[W]hen \ou plead guilty \ou waive your right to
appeal” I People t’ Lope: 6 N.\ 3d at 257, 811
N.Y.S 2d 623, 843 N.E 2d 1135 [internal quotation
marks omitted] ).

quirements must be made, in the first instance, by
the trial coui’t. which is in the best position to assess
all of the relevant factors, including the nature and
terms of the agreement, the reasonableness of the
bargain, and the age and experience of the accused”
Poop/c v (‘al/aLan
80 N Y 2d at 280 590
N.Y S 2d 46, 604 N I 2d 108) However, “before a
waiver of the right to appeal may be enforced” b\
the Appellate Division, “the record must be ex
amined to ensure that the waiver was voluntary,
knowing and intelligent” ( ii at 283, 590 N Y S 2d
36, 604 N E 2d 108) Thus. it is the obligation of
the trial court to
‘make certain that [the] defend
ant’s understanding’ *138 of the waiver
is evid
ent on the face of the record” ( People i Prods how,
18 NY3d at 265, 938 N
S2d 254, 961 NE2d
945, quoting People v Lope: 6 N Y 3d at 256, 811
N .5 2d 623. 844 N F 2d 1145, ee People v Cal
!alum. 80 N Y 2d at 280. 90 N, Y S 2d 46. 604
\ F 2d 1081

‘

\k’hile these general pi inciples seem simple
enough. their application, in terms of determining
when an oral colloquy or combined oral colloquy
and written waiver are sufficient, can be difficult
In the absence of a thorough. on-the-record explor
ation of a defendant’s understanding of the appeal
waiver, the determination as to its yalidity fre
quentk turns on highl nuanced facts (compare
People v AJa,’acle, 19 N Y 3d 925, 950 N Y.S 2d
498. 973 N.E 2d 272. nh People v Hidulgo. 9!
N Y 2d 733, 675 N Y S 2d 327, 698 N E 2d 46)
Such nuanced determinations have been criticized
as being inconsistent (sec’ generally People v Brad
shaii’, 18 N Y.3d at 268. 938 N Y.S.2d 254. 961
N.E.2d 645 [Read, J., dissenting] ). It may therefore
be helpful to trial courts and the People, in their at
tempts to secure valid waivers of the right to ap
peal, for us to review particular circumstances in
which a defendant’s purported waiver of the right to
appeal has been found invalid. Fhe examples refer
enced are by no means e\haustive Nevertheless,
the serve to underscore the importance of avoiding
mere perfunctorx attention to the appeal waiver col
loquy

[6] The right to appeal need not be waived in
order for a plea of guilty to be valid (see *3O2
People v Seahere 74 N Y 2d 1.543 N,Y,S.2d 968,
541 N E 2d 1022) Accordingl’,, a defendant does
not validly waive his or her right to appeal where
the colloquy suggests that “waiving the right to ap
peal [is] mandatory rather than a right which the
defendant [is] being asked to voluntarily relin
quish” ( People v Pc/ac:. 100 A.D.3d 803, 954
N.Y.S.2d 554), such as where a defendant is told:
“[Y]ou’re going to have to waive your right to ap
peal both the plea and the sentence, Do you under
stand that?” ( People v 4s’ala, 112 A.D.3d 646. 975
N.Y S 2d 889 [internal quotation marks omitted]
[7][8] “The determination as to w hethem [the]
particular waiver satisfies [the above-stated] re
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[9][l0]
conducting that review.
Before
however, it is important to emphasize that ‘a trial
court need not engage in an particular litany’ or
catechism in satisfy ing itself that a defendant has
entered a knowing. intelligent and \oluntar\ appeal
waiver
( People i Beads haii 18 N Y.Sd at 265.
938 N “i S.2d 251. 961 N E 2d 645. quoting People
v 1.ope.r, 6 N Y 3d at 256, 8 I N Y S.2d 623. 844
N F 2d 1145: see People i Callahan 80 N Y 2d at
280. 590 N.Y S 2d 46. 604 N E 2d 108) Further.
factors individual to each defendant, such as the de
fendant’s “age, experience and background,” may
be relevant in assessing the validity of a particular
appeal waiver ( People v Bi aaFhaw, 1 8 N Y 3d at
264—265, 938 N Y S 2d 254, 96] N F 2d 645
[emphasis omitted], see People v Callahan, 80
NY2d at 283, 590 NYS2d 46. 604 NE2d 108,
People
Seaherg 74 N ‘i 2d at 11, 543 N Y S 2d
968. 541 N F 2d 1022. People v Sanders, 112
A D 3d 748. 976 N.Y S 2d 205, **3O3pcop/, u
Chorle\ S 102 A D 3d 896. 961 N Y S 2d 197)
Fhus, applications of’ general principles in this area
may x ar
depending upon the mdix idual circum
stances of the defendant. However, the crux of the
inquiry remains whether the record reflects a know
ing. intelligent, and voluntar waix er (see People
18 N Y 3d at 264. 938 N.’t S.2d 254.
961 N E 2d 645: [‘cop/c 1 Lope:. 6 N Y 3d at 256.
811 Ni S2d623.844N.E 2d 1145)
“

“

.

[1 l][12][13] While the Court of Appeals has
indicated that it is a good practice to obtain a writ
ten waiver of the right to appeal (see People v
Lope:, 6 N.Y.3d at 257. 811 N.Y.S,2d 623, 844
N E.2d 1145), overreliance by trial courts on such
written waivers, as evinced by the present case, has
led to problems in securing valid waivers of the
right to appeal. Even *139 where a written waiver
is executed by the defendant, “a knowing and vol
untary waiver cannot be inferred from a silent re
cord” ( l’eople v 6allahan, 80 N Y.2d at 283. 590
N.Y S 2d 46, 604 N.E 2d 108). In other words, a
written w aiver is not a complete substitute for a
proper colloquy superxised by the trial judge (see
People v Ke,se,. 100 A D 3d 977, 928, 954

N.Y.S.2d 184: People i Bradshau. 76 A.D.3d 566.
569, 906 N.Y S.2d 93, ffd IS N.Y.3d 257. 938
N.Y.S.2d 254. 961 N F 2d 645: see general/i
People v [inie,’ 19 N Y 3d 5(11. 510. 950 N.Y S 2d
77, 9’S N.E 2d l2; People v (‘allaha;; 80 N Y.2d
at 283. 590 N V S.2d 46. 60-1 N.E 2d 108) While
‘[al detailed written xx aix er can supplement a
court’s on-the-record e\planation of what a waixer
of the right to appeal entails . a written waiver
‘does not, standing alone, provide sufficient assur
ance that the defendant is knowingly. intelligently
and voluntarily giving up his or her right to appeal
as a condition of the plea agreement’ ( People v
Keiser, 100 AD3d at 928. 954NYS2d ]84.quotmg People v Bradshan 76 A D 3d at 569, 906
N Y S 2d 93 [emphasis added], see People v
Fliner, 19 NY3d at 510, 950 NYS2d 77, 97
N E2d 172, People
(ass/a,], 110 AD 3d 916,
97 N Y S.2d 37; P’ipF
1 aque:, 10] \ D 3d
1054. 956 N V S.2d 171) Thus, an appeal waixer
generaii\ will not be nOd on less the trial court as
certains on the record that the defendant signed the
written w aix er and that he or she “was axi are of its
contents” ( People s ( a/la/ian. 80 N V 2d at 283.
590 N Y S 2d 46, 604 N F 2d 108; see People s’
19 N Y.3d at 510, 50 N Y S 2d 77, 973
timer,
N E.2d 172). including. “the implication of the ap
pellate rights he [or shej was is aix ing” C People i
Grain. 83 .\ 1).3d 862. 863. 921 N.Y S.2d 285: see
People v tkCasAell, 206 A,[).2d 547, 548. 615
N V S.2d 55). The content of the written waiver is
relevant to the determination as to whether it ad
equately supplements the oral colloquy. The written
waivers this Court has reviewed in the past several
years cover a broad spectrum. Some written
waivers do not include any explanation of the
nature of the right to appeal or the consequences of
waiving that right, and, thus, do not adequately sup
plement a deficient oral colloquy. Others contain a
detailed advisement in that regard. and as such,
provide an appropriate supplement to the oral col
loquy’ Still others fall into a gray area and provide
opportunity for inconsistenc
“

In People

i

Ramos,

7

N Y.3d 73. 738. 819
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N.Y.S.2d 853, 853 N.E.2d 222. the defendant ex
ecuted a written waiver which “explained the appel
*4 He **304 was also told by
late process.”
the trial court that he was waiving “any and all
rights to appeal” such that there not only would be
no trial, but there would be no appeal. and thus, that
the conviction and sentence were “now final”
People v. Beads/ian. 18 N.Y.3d at 266, 938
N,Y.S,2d 254, 961 N.E.2d 645 [quoting colloquy
from plea allocution in Ramos ]), The Court of Ap
peals held, in Rarnos, that the defendant’s waiver of
the right to appeal was effective because “any am
biguity” in the oral colloquy was cured by the de
tailed written waiver of the right to appeal ( Peapie.
v, Ramos, 7 N.Y.3d at 738. 819 N.Y,S,2d 853, 853
N.E .2d 222).
FN2, The written waiver executed in
Rarnos, as revealed in Bradshaw, in which
an identical waiver was used (see People i.
Beads/iou,
N.Y.3d at 267. 938
IS
N.Y.S.2d 254. 961 N.E.2d 645). adised
the defendant, like the waiver in the
present case, that he had a “right to take an
appeal (CPL 450.10), to prosecute the ap
peal as a poor person and to have an attor
nev assigned in the event that [he was] in
digent, and to submit a brief andior argue
before an appellate court on any issues re
lating to [his] conviction and sentence”
18 N.Y,3d at 270. 938 N.Y,S.2d 251. 961
N.E.2d 645 [Read. J., dissenting]).
By contrast, where the trial court merely asked
the defendant to sign a written waiver of the right to
appeal and asked whether he “understood what it
meant,” this Court held that “[the] record discus
sion [did] not demonstrate that the defendant
‘grasped the concept of the appeal waiver and the
nature of the right he was forgoing’
( People 1).
lasque:, 101 AD3d at 054 1055, 956 N,Y,S.2d
171, quoting People v. Bhud’thaui, 18 N.Y.3d at
267. 938 N.Y.S.2d 254, 961 N.E.2d 645).
“

Thus, when the defendant executes a written
waiver, the trial court must engage in some on-

the-record discussion ith the defendant regarding
the aiver of his or her right to appeal. Phe discus
sion should be more extensive than a simple con
firmation that the defendant signed the waiver and a
conclusor statement that the defendant understood
the ai er or as e\ecuting it kno ingi and vol
untaril\ Vvhile a terse colloquy max’ sometimes he
sufficient in cases inolving ritten waivers (see
People u Ramos, 7 N Y 3d at 738, 8I9 N Y S 2d
853, 853 N E 2d 222). in order to ensure that the
defendant’s appeal waiei will be effective and not
rise or fall on highly nuanced facts, it is advisable
for the trial courts to engage in a comprehensive
colloquy, which clearly places on the record the de
fendant’s understanding of the nature of the right to
appeal and the consequences of waiving it (see
People v Crau ford, I l() \ I) d 916, 977 N Y S 2d
3”. People v Vasque: 101 A D 3d at l054l055,
956 N Y.S.2d 171, People u’ keoei, 100 AD 3d at
928. 954 N Y S 2d 184. People v C”ani 83 A D 3d
at 863. 921 N ‘i S 22 285. [‘cop/c
tLu. .is/’.cll
206 \ [) 2d at 548. 615 N y S.2d 55) In that man
ner, the trial court can be satisfied that the defend
ant’s decision to waive the right to appeal was the
product of free and informed “141 delibei’ation (see
People v (‘aIx,, 89 N Y.2d 868. 871, 653 N VS 22
89, 675 N E 2d 813), and the appellate court can
reach the same determination upon a re iew of the
record
[14] Additionallx. whether or not there is a
written waiver, it will not be sufficient for the trial
court to defer to the defendant’s off-the-record con
versations with defense counsel by merely confirm
ing with defense counsel that he or she has dis
cussed the waiver of the right to appeal with the de
fendant, and that defense counsel believes the de
fendant understood the waiver or executed it know
ingly and voluntarily (see People v Oquendo. 105
A D 3d 447. 418. 963 N Y.S.2d 71). To rely solely
on the representation of counsel is contrary to the
Court of Appeals’ instruction that it is the respons
ibilitv of the trial court to “at least satisf itself on
the record that the waiver complies with the pro
cedural and integrity-of-process safeguards cx-
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pressed in [the Court of Appeals] precedents” 1.
People v Ca/u. 89 N Y 2d at 87. 653 N.Y S.2d
89. 675 N E.2d 843). As such, “some judicial ex
arnlnation**3O5 of the waixer itself ‘a ith a marn
festation expressed on the record, as ma be appro..
priate, is necessary to show satisfaction of [those]
protocols” (id [emphasis added]: j People
Tire/I, 22 N Y.3d 359. 981 N Y,S,2d 336. 4 N.E 3d
3t6 Where the trial court merely defers to defense
counsels statement that counsel has, in an off—
the-record con’ersation. ads ised the defendant of
the nature of the right to appeal and the significance
of ‘a ai’ ne that right, it cannot generall\ be said
that the court has made “some udicial e\amlndtion
of the ‘a ais er itself’ P&’orIe
Cth i 89 N \ 2d at
I. o5 \ ‘i S
fr 2d 1t4
0
see
Uqijondo, I 0 A D d at 448, 96 NY S 24 -1,
Prop/c V NLIiolsoo 10 A D 3d 904. 905, 954
N V S 2d 894)
Even where a trial court does not rely com
pletely upon the written waiver form or upon de
fense counsel to explain the appeal waiser to the
defendant, such waivers have frequently been found
insalid where the court’s “terse colloqu’ at the plea
allocution failed to sufficientl ads ise the defendant
of the nature of his right to appeal” ( People v Sal—
gado. Ill .D.3d 859. 859. 9’5 N.Y.S 2d 172: ee
People v Bradshau. IS N Y.3d at 265 -266. 938
N.Y.S 2d 254, 961 N.E.2d 645: People
Vuge,it,
109 AD 3d 625. 625 626. Q70 N.Y S 2d 634:
People v G/ieradi. 68 A D 3d 892, 893. 890
N Y S 2d 122: People i l3oustam, 300 A 1) 2d 3 13,
314, 752 N Y.S.2d 683). Generally, it ill be insuf
ficient merely to advise a defendant: “Now, you un
derstand by pleading guilty you are waiving
your
right to appeal; do you understand that?” ( People
Bou.stani, 300 A D.2d at 314, 752 N Y.S.2d 683
i
[internal quotation marks omitted] ) Rather, the
court should provide some explanation of the nature
of the right that the defendant is being asked to
‘a aie After all, a ‘a ais er is an “intentional relm—
quishment or abandonment* 132 of a Anon ri right”
People i
lli,ned. 66 N.Y.2d 307. 311. 496
N V S 2d 984. 487 N E 2d 894 [emphasis addedj:
.

...

People i. Henrique:. 3 N.Y.3d 210. 224. 785
N.Y.S.2d 384, 818 N.E.2d 1125). The best way to
ensure that the i’ecord reflects that the right is
known and intentionally relinquished by the de
fendant is to fully explain to the defendant, on the
record, the nature of the right to appeal and the con
sequences of waiving it. Further, the court should
be careful not to lead a defendant to believe that
certain issues might survive a waiver when, in fact,
they do not (see People v. Loper, 15 A.D3d 875.
87—878, 981 N,Y,S2d 806).
The extent of the explanation required. again.
may often depend upon the individual circum
stances of the defendant. ln People v. Sanders. 11 2
AD.34 ‘748. 976 N.YS.2d 205. in which there was
no written waiver, this Court held that the defend
ant knowingly and voluntarily waived his right to
appeal where “the prosecutor asked the defendant if
he understood that, as a condition of [his] plea, he
was waiving the right to appeal his conviction and
sentence to ‘the Appellate Division Second Depart
ment.’ if he had discussed the waiver with his attor
ney. and if he was willing, in consideration of [his]
plea. to waive that tight voluntarily” and the de
fendant answered in the affirmative (lii.). That de
cision turned on the particular circumstances of the
defendant, as this Court reasoned: “where, as here,
the defendant is 27 years old and has multiple prior
convictions, a court may fairE infer that he under
stands what it means to have the right to appeal to
the Appellate Division. Second Department” ( id. at
750. 976 N.Y.S.2d 205).

In People v. Bradshaw, another case turning on
the particular circumstances of the defendant, the
Court of Appeals found the defendant’s appeal
waiver invalid where he executed a written waiver
and **306 was advised by the trial court that “an
appeal waiver ‘means, the conviction here is final.
that there is not a Ii igher court you can take [the
easel to’ t People i. Bratho’iair. 18 iS.Y.Sd at 261.
938 N.Y.S.2d 254, 961 N.E.2d 645). When the trial
court asked the defendant whether he understood
this explanation of the appeal waiver, the defendant
“
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failed to respond to that inquiry (see id). The Court
of Appeals reasoned that the trial court had not
“confirmed whether defendant comprehended its
terse explanation of the nature of the appeal
waiver” and “did not inquire of defendant whether
he understood the written waiver or whether he had
even read the waiver before signing it” ( id at
261—262. 938 NY.S2d 254, 96! N.E2d 645). The
Court found this procedure “particularly troubling
given the defendant’s background and *143 history
of mental illness” ( id at 265, 938 N Y.S 2d 254,
96! N E 2d 645) Specifically, the defendant had no
prior felony record and during the course of the
criminal action, the defendant had been subject to
four examinations pursuant to CPL 730 30, two of
which found the defendant incompetent to stand tri
al (see ii at 266, 938 N Y S 2d 254, 961 N E 2d
645) The Court indicated that the
“knowledge that defendant was a first-time
felony offender who had been ordered to submit
to article 730 examinations
should have alerted
the trial court not only to give defendant a thor
ough explanation of the appeal waiver but also to
make sure that defendant fully grasped the nature
of this fundamental right that he was forgoing” (
[15] While there is no “particular litany” or
catechism required to obtain a valid waiver of the
right to appeal ( People v Loper, 6 N.Y 3d at 256,
811 NY.S.2d 623. 844 N.E2d 1145; see People v
Bradshaw, I 8 N Y.3d at 265, 938 N.Y S.2d 254,
961 N E.2d 645), and although the extent of the in
formation that must be provided in order to secure
such a waiver varies with the defendant’s individual
circumstances and is entrusted to the discretion of
the trial courts (see People v Bradshau, 18 N Y,3d
at 264—265, 938 NYS.2d 254. 961 N.E.2d 645;
People v Sanders, 112 A,D.3d 748, 976 N.Y.S.2d
205), experience teaches us that the trial courts fre
quently do not truly exercise the discretion with
which they have been entrusted. Rather, the trial
courts often utilize standard terse or abbreviated or
al colloquies for all defendants, without regard to

the particular circumstances, background, and ex
perience of the defendant entering the plea of
guilty. As noted above, and demonstrated in Ramos
and Bradshaw, the same or similar oral colloquy
and written waiver can produce an appeal waiver
that is valid as to one defendant and invalid as to
another defendant, All too frequently, the combina
tion of a terse oral colloquy or overreliance on a
written waiver, together with the trial court’s failure
to thoroughly explore on the record the defendant’s
particular circumstances, compels the Appellate Di
vision to find that an appeal waiver was invalid (see
eg People s Bradshan., 18 NY 3d at 265—266,
938 NYS2d 254, 961 NE2d 645, People
Sal
gado Ill AD3d 859. 975 NYS2d I2, People
s’ (raw/orcl 110 A D3d 916, 977 NY S2d 37,
People v \ugent, 109 A [)3d at 625-626, 970
N Y S 2d 634. People v Bouton, 10 A D 3d 1035,
967 N Y S 2d 200; People
Oquendo, 105 A D 3d
at 448, 963 N Y S 2d 71, People v Vasquer, 01
A D.3d at 1054, 956 NY S.2d 171, People v yich
olson, 101 A.D 3d at 905, 954 N.Y.S 2d 894;
People v Keiser, 100 A.D.3d at 928, 954 N Y S.2d
181; People v Grant, 83 A,D,3d at 863, 921
N Y.S.2d 285; People i’ Gheradi, 68 A D 3d at
893, 890 N.Y S 2d 122; People v Bousiam 300
A D 2d at 31$, 752 N Y S.2d 683) Accordingly,
while giving all due deference to the Court of Ap
peals’ **307 instruction that the trial courts be en
trusted with discretion*144 in determining, in the
first instance, whether an appeal waiver is knowing
and voluntary, we suggest that it would be best
practice to provide all defendants with a deliberate
and thorough on-the-record explanation of the
nature of the right to appeal and the consequences
of waiving that right (see e g Association of
Justices of the Supreme Court of the State of New
York Bench Book for Trial Judges—New York §
10:2 [2013] ). A court should engage in this prac
tice irrespective of whether the defendant has ex
ecuted a written waiver of the right to appeal. In
this manner, the overreliance on written waivers
will be mitigated and the trial courts and the People
are more likely to ensure that the appeal waivers
defendants agree to as a condition of their plea
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agreements will be enforced by appellate courts.
More significantly, this practice will provide de
fendants with the utmost protection of their valued
right to appeal. On the other hand, perfunctory ap
peal waiver colloquies, which do not evince a free
and informed decision by the defendant, serve only
to defeat the intended purpose of appeal waivers as
they are no more than a pathway to future litigation.
Generally, such a thorough explanation should
include an advisement that, while a defendant or
dinarily retains the right to appeal even after he or
she pleads guilty, the defendant is being asked, as a
condition of the plea agreement, to waive that right.
Ideally, a defendant should then receive an ex
planation of the nature of the right to appeal, which
essentially advises that this rieht entails the upper
tunitv to argue. before a higher court. any issues
pertaining to the defendants conviction and sen
tence and to have that higher court decide whether
the conviction or sentence should he set aside based
upon any of those issues. The defendant should also
be told that appellate counsel will be appointed in
the event that he or she were indigent. The trial
courts should then explain the consequences of
waiving the right to appeal, i.e.. that the conviction
and sentence will not receive any further review,
and shall be final. The trial courts must he sure to
obtain, on the record, an affirmative response from
the defendant that he or she understands the rights
as *145 explained, that the defendant is giving up
those rights, and that the defendant is doing so vol
untarily after discussing same with counsel. The
mere explanation of the right to appeal and the con
sequences of a waiver without an affirmative re
sponse fi’om the defendant is insufficient to effect a
valid waiver (see People v, Bracisliaw, 18 N.Y.3d at
265—266, 938 N,Y.S.2d 254, 961 N.E.2d 645). We
are mindful of the time demands on our trial courts,
which are burdened with heavy calendars, and re
cognize that such a thorough colloquy is not neces
sary in every case to secure a valid waiver of the
right to appeal. Nevertheless, the benefit to be de
rived therefrom by defendants, who are asked to
waive a fundamental right, by the People, who have

bargained for a waiver of the defendants right to
appeal, and by appellate courts faced with determ
ining the validity of such waivers, outweighs any
burden imposed on the trial courts by a slight in
crease**308 in the length of the plea proceedings.
FN3. The trial courts should be careful not
to suggest that the defendant possesses a
right to appeal only when he or she goes to
trial, such as by advising a defendant: “If
you went to trial
and lost, you would
have the right to appeal this case to a high
er Court” ( People v, Taylor, 105 A..D. 3d
778, 961 N.Y.S.2d 788 [emphasis omit
ted]; see People v, Foster, 87 A.[).3d 299.
303—304, 927 N .Y.S,2d 92 [appeal waiver
invalid v here defendant was advised that
“if he were to be ‘tried and convicted,’ he
would have the right to appeal, but that he
was now giving up that righC] ).
...

[16] 1’urning to the present case, the defend
ant’s purported waiver of his right to appeal was in
valid. There was no discussion on the record
between the Supreme Court and the defendant re
garding the defendant’s waiver of his right to ap
peal. Rather, the court merely deferred to defense
counsel by asking him whether he had discussed the
waiver with the defendant and whether the defend
ant had executed a written waiver. Indeed, the re
cord retlects that defense counsel had not. at that
point, discussed the appeal waiver with the defend
ant and the defendant had not executed the written
waiver. Yet, following the execution of the written
waiver, there was no further discussion of the ap
peal waiver on the record. The court did not even
provide the defendant with a terse, on-the-record
explanation of the nature of the right to appeal.
such as. that it entailed the right to bring any issues
in his case to a higher court or to the Appellate Di
vision. Second I)epartment.
Although the record contains a written waiver
signed by the defendant, defense counsel, and the
Supreme Court, the subsequent record is otherwise
silent. As previously noted, “a knowing and volun
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tarv waiver cannot be inferred from a silent record”
People v. Callahan. 80 N.Y.2d at 283, 590
N.Y.S.2d 46, 603 N.E.2d 108). The court did not
ascertain on the record whether the defendant had
read the waiver or discussed it with defense coun
sel, or whether he was even aware of its contents.
Further, although the written waiver expressl
provided that the court had informed the defendant
about the nature of his right to appeal, that repres
entation is contradicted by the oral colloquy. In
light of the lack of any oral *146 colloquy regard
ing the appeal waiver, the waiver would likely be
unenforceable even as against an experienced de
fendant. Here, however, the defendant’s background
warranted a more thorough explanation, as the
present offense was the tirst felony conviction for
the defendant, whose education was limited to
“[s]ome [h]igh [s]chool.”
Under these circumstances, “despite defend
ants execution of a ‘o, ritten waiver of the right to
appeal, he did not knowingly. intelligently, or vol—
untarilv waive his right to appeal as the record fails
to demonstrate a •full appreciation of the con
sequences of such waiver’” I People v. Elmer, 19
N.Y.3d at 510. 950 N.Y.S.2d 77. 973 N.E.2d 72.
quoting People v. [/ 1 8 N.Y.3d at 264. 938
N.Y.S.2d 254, 961 N.E. 2d 635: see Peon/c v.
/a/,(i,i, 80 N.Y.2d at 283. 590 N.Y.S.2d 36, 604
N.E.2d 108; People v. (‘rau/ord 110 A.D.Sd 916,
977 N.Y.S.2d 37; People v. Ch’ani, 83 A.D.Sd at
863, 921 N.Y.S.2d 285; People v. McCaskel/, 206
A.D.2d at 548, 615 N.Y.S.2d 55; People v. Rozo,
196 A.D.2d 514. 515, 600 N.Y.S.2d 752). Accord
ingly, we consider the merits of the defendant’s ex
cessive sentence claim.
[17j[l8] A sentence that is within the permiss
ible statutory range may he modified if it is unduly
harsh or severe under the circumstances or if there
was a failure to observe the principles of sentencing
(see People v. Delgado. 80 N.Y.2d 780, 587
N.Y.S.2d 271. 599 N.E.2d 675; People
Snore. 90
A.D.2d 80, 455 Y.S.2d 675). Absent a valid
waiver of the right to appeal. F\$ the Appellate Di-

vision max exercise this power to modify a sen
tence even where the defendant pleaded guilty and
received the sentence for which he or she bargained
(see **309P ‘upl’ v. T/ionip.nm, 60 N.Y.2d 5 IS.
5l9-520.470N.Y.S.2d 551. 458 N.E.2d 1228).
FN4. See n. I, supra.
[19] Here, however, a reduction of the defend
ant’s sentence in the interest of’ justice is not war
ranted. For the offense to vhich the defendant
pleaded guilty, he could have received a sentence of
up to 25 years of imprisonment (see Penal Law 5
70.02[3][a] ). Instead, the term of imprison.ment im
posed was closer to the minimum of 5 years (see id.
). Although the defendant expressed remorse for the
injury to his son and has taken responsibility for his
actions, these factors do not militate in favor of fur
ther leniency when balanced against the serious
nature of the crime. The record also indicates that
the defendant had a criminal histor. and that he
had committed previous acts of domestic violence
against the complainant. Considering all of the rel
evant circumstances, we conclude that the defend
ant’s sentence was not excessive (see People v.
Sn/ne. 90 A.D.2d 80. 355 N.Y.S.2d 675).
Accordingly, the judgment is affirmed.
ORDERED that the judgment is affirmed,
*147 DICKERSON, LEVENTIIAL and MILLER,
JJ., concur,

N.Y.A.D. 2 Dept.,20l4.
People v. Brown
122 A.D.3d 133, 992 N.Y.S.2d 297, 2014 N.Y. Slip
Op. 06101
END OF DOCUMENT
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Court of Appeals Rejects Claim of InternetBased Jurisdiction
Shari Claire Lewis, New York Law Journal

December 16, 2014
Long-arm jurisdiction over non-domiciliaries is an Issue that continues to bedevil
1 authorizes
practitioners and litigants in the Internet age. In New York, CPLR 302(a)(1)
jurisdiction over a non-domiciliary that “transacts any business” within the state. The test,
however, can be difficult to apply when a commercial entity uses technology to project itself
into New York to conduct business transactions and otherwise lacks an in-state physical
presence.
Consider that it was only a few years ago when the New York Court of Appeals ruled that
§302(a)(1) conferred long-arm jurisdiction over an out-of-state institutional investor who
called the plaintiff, a New York securities firm, to make a trade, and the suit arose from that
2 Only one year later, the court decided that California defendants had
transaction.
“transacted business” where they had formed an attorney-client relationship with the plaintiff
3
attorney in New York through numerous telephone calls, faxes, mail contacts, and emails.
Now, the court again has interpreted §302(a)(1) in a non-”bricks and mortar” context—that
is, in a case in which the defendants were not physically present in New York and the
4 the court
Internet was involved. This time, in late November, in Patemo v. Laser Sriine InsL,
long-arm
confer
insufficient
to
were
York
with
New
determined that the defendants’ contacts
writing
Rivera,
for a
Jenny
jurisdiction under §302(a)(1). The decision by Associate Judge
unanimous court. undoubtedly will help clarify the long-arm jurisdiction rules in New York.

Background
The case arose in May 2008 when Frank Paterno, a New York state resident suffering from
severe back pain, went on the Internet and asserted that he discovered an advertisement for
Laser Spine Institute (LSI), a surgical facility specializing in spine surgery based in Tampa,
Fla. As he alleged in the lawsuit he later filed against LSI and various LSI professionals,
Paterno clicked on the LSI advertisement and viewed a five minute video presentation of a
testimonial from a former LSI patient and professional golfer, extolling LSI’s medical
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services. The advertisement appeared to hold out the promise of relief for Patemo’s back
problems and. he alleged, he communicated with LSI by telephone and over the Intemet to
inquire about possible surgical procedures to alleviate his pain.
After his initial inquiries in May 2008, Patemo sought a medical assessment of his condition
by LSI, and sent certain magnetic resonance imaging (MRI) films of his back to LSI’s Florida
facility. LSI sent Patemo an email letter, describing preliminary surgical treatment
recommendations and orders, based on its doctors’ professional evaluation of the MRI. The
letter indicated that the recommendations and suggested procedures were not final, and that
Paterno would be “evaluated by [LSIJ surgeons upon arrival so therefore these orders will be
subject to change by the surgeon while in consultation.”
According to Patemo, on May 30, 2008. the same day that he received the letter. LSI
informed him that there had been a cancellation and that Paterno could take the open spot
and have the surgery performed at a significant discount due to the short notice. LSI offered
a June 9, 2008 surgery date, Patemo said.
Paterno contended that, in preparation for his surgery, he had several additional email
contacts with LSI from June 2 through June 6, 2008 to address registration and payment
issues and generally to facilitate his arrival at LSI’s Florida facility. For example, Patemo
asserted that he sent his completed registration and private insurance forms and engaged in
correspondence with LSI related to payment arrangements to be made upon his anival in
Florida. and that LSl sent Patemo a list of hotels in Tampa that offered discounted rates to
LSI patients.
In addition to these administrative matters, Patemo said that he forwarded his blood work,
which had been completed in New York, to LSI. He also said that an LSI doctor called his
own New York physician and briefly discussed his scheduled surgery.
Paterno traveled from New York to Tampa on June 6 and underwent surgery at the LSI
facility on June 9. Patemo alleged that he experienced extreme pain following the surgery
and complained to LSI staff, who advised him that this was due to the procedure and could
last for two weeks. Patemo underwent a second surgical procedure at LSI on June 11 and
asserted that he again experienced severe pain afterwards.
Paterno said that for two weeks following his retum to New York on June 12, he contacted
LSI physicians on a daily basis to discuss his medical status and to complain about his post
operative pain. Patemo asserted that LSI doctors and staff addressed his request for pain
medication by calling prescriptions into local pharmacies in his home city, which he then
filled.
In mid-July. Patemo alleged that he still was in severe pain and that he went to New Yorkbased physicians to discuss his medical status and the results of the out-of-state surgeries.
He underwent an MRI that according to one of his New York-based doctors, revealed the
same disc herniations the doctor had observed prior to the surgery. Patemo said that, in
response to his request for consultation with LSI, LSI physicians held a conference call with
this New York-based doctor to discuss his condition.
According to Patemo, after further telephone and email communications with LSl, and after
Paterno demanded that LSI address his condition. he retumed to Florida on August 6, where
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he underwent a third surgery. Patemo contended that, as before, he was in severe pain
following the surgery and, as before, he returned to his home in New York state days after
the procedure.
For approximately the next three months, until Oct. 31, 2008, Paterno claimed, he
communicated daily with LSI staff via text messages, emails, and telephone calls. He also
said that he spoke directly by telephone with one LSI physician regarding his back pain and
headaches; that the physician discussed ways to alleviate the pain; and that the physician
ordered an MRI that was performed in New York. Paterno contended that the LSI doctor
also spoke by telephone with another of Paterno’s New York-based doctors concerning his
condition, and that when his condition did not improve, the LSI doctor told him he could
return to LSI for another surgical procedure to address what appeared to be fluid
accumulation from a spinal dura leak. After several consuftations with New York-based
doctors, Paterno said, he underwent another surgery, but this time in New York, performed
by a New York-based doctor not connected with LSI.
Paterno subsequently commenced a medical malpractice action in New York against LSI
and several LSI doctors. The defendants moved to dismiss for lack of personal jurisdiction.
The New York Supreme Court, Westchester County, granted the motion. The Second
Department affirmed In a split decision. The majority concluded that the thai court lacked
personal jurisdiction over LSI and the doctors because they had not transacted business in
New York within the meaning of §302(a)(1); two dissenting justices concluded that the
contacts demonstrated the “purposeful creation of a continuing relationship” sufficient to
establish jurisdiction under §302 (a)(1).
The dispute reached the Court of Appeals.

The Court’s Decision
The court affirmed.
In its decision, the court explained that whether a non-domiciliary was transacting business
within the meaning of §302(a)(1) was a fact-based determination and required a finding that
the non-domiciliary’s activities were purposeful and established “a substantial relationship
between the transaction and the claim asserted.” The court continued by observing that
purposeful activities were “volitional acts” by which the non-domiciliary availed itself “of the
privilege of conducting activities within the forum State, thus invoking the benefits and
protections of its laws.” More than “limited contacts” were required for purposeful activities
sufficient to establish that the non-domiciliary transacted business In New York, the court
added.
The court then explained that a non-domiciliary transacted business when, on its own
initiative, the non-domiciliary projected itself into New York to engage in a “sustained and
substantial transaction of business.” Thus, according to the court, where a non-domiciliary
sought out and initiated contact with New York, solicited business in New York, and
established a continuing relationship, the non-domiciliary could be said to transact business
within the meaning of §302(a)(1).
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With that said, the court rejected Paterno’s contention that the totality of the defendants’
contacts established that LSI had conducted business in New York through its solicitation
and communications related to LSI’s medical treatment of Patemo. According to the court, to
satisfy the “overriding criterion” necessary to establish a transaction of business within the
meaning of §302(a)(1), a non-domiciliary had to commit an act by which it “purposefully”
availed itself of “the privilege of conducting activities within [New York].”
The court pointed out that Patemo had admitted that he was the party who had sought out
and initiated contact with the defendants after viewing LSI’s website. The court said that
although Patemo asserted that the website informed viewers about LSI’s medical services
and its professional staff, he had not asserted that it “permitted direct Interaction for online
registration, or that it allowed for online purchase of LSl services.” Rather, the court
declared, the LSI website was a “[p]assive website” that merely imparted information without
permitting a business transaction, which generally was “insufficient to establish personal
jurisdiction.” Thus, the court decided, the mere fact that Patemo viewed LSI’s websfte in
New York was “insufficient” to establish CPLR 302(a)(1) personal jurisdiction over the LSI
defendants.
The court also was not persuaded by Patemo’s argument that LSI was subject to the
jurisdiction of New York courts because it did more than just post an online advertisement
Declaring that it was not the quantity but the quality of the contacts that mattered, the court
found that LSI’s contacts with Patemo were “responsive in nature, and not the type of
interactions that demonstrate the purposeful availment necessary to confer personal
jurisdiction over these out-of-state defendants.” According to the court after Paterno initially
sought out LSl, LSI merely responded with information designed to assist Paterno in
deciding whether to arrange for LSI medical services in Florida.
Then, once Patemo confirmed his interest, and the initial surgery date was set, he “fully
engaged with defendants” to ensure that all pre-surgical matters were completed, the court
noted. Patemo’s communications with LSI served his convenience, the court ruled, and
failed to establish that the defendants had “avail(ed] [themselves] of the privilege of
conducting activities” within New York.
The court similarly was not persuaded that the contacts between Paterno and LSl after he
returned to New York following the first two Florida surgeries were sufficient to establish
personal jurisdiction over the defendants, explaining that §302(a)(1) required that the cause
of action arise from the non-domiciliary’s actions that constituted its transaction of business.
In other words. post-surgery contacts could not serve as the basis to establish the
defendants’ relationship with New York where Patemo was asserting a medical malpractice
claim stemming from the surgeries. Moreover, the court found, the defendants’ contacts with
New York “at the behest of’ Patemo after the first two Florida surgeries but before the third
also could not be used to demonstrate that the defendants actively had projected
themselves into New York.

Conclusion
It is worth noting that although at least one other court has found that the LSI website was
5 two courts have subjected LSI to
passive and insufficient to establish personal jurisdiction,
6 Both of these latter cases, however, involved more extensive contacts
long-arm jurisdiction.
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than existed in the Patemo case and both relied on state personal jurisdiction statutes that
were coextensive with the federal Due Process Clause, unlike CPLR 302(a)(1).
7
For purposes of New York’s long-arm jurisprudence, the courts decision in Patemo is a
welcome reiteration that CPLR 302(a)(1) is not unlimited. Indeed, given the ease with which
individuals may travel across state lines—whether for medical treatment or other
services—the courts decision should help to re-balance the jurisdictional scale for Internetrelated cases.
Endnotes:

1. CPLR 302(a)(1) provides in relevant part
(a) Acts which are the basis of jurisdiction. As to a cause of action arising from
any of the acts enumerated in this section, a court may exercise personal
jurisdiction over any non-domiciliary,
, who in person or through an agent
...

1. transacts any business within the state or contracts anywhere to supply goods or services
in the state....

2. j2egtsche Bank Sec. v. Montana Bd. of Invs.. 7 N.Y.3d 65 (2006).

3. Eczb.tan

QQq2LLtLLt75j2.QQZ1.

4.2014 N.Y. Slip Op. 08054 (N.Y. Nov. 20, 2014).
5. See Morilla v. Laser Spine Inst., No. 2:10-CV-01882 (WHW) (D. N.J. Aug. 16, 2010).
6. See j-Ienderson v. Laser Spine InsL. 815 F. Suno. 2d 353 CD. Me. 2011); Bond v. Laser
Spine lnst, No. 10-1086 (E.D. Pa. Aug. 11, 2010).

y1jgtQjyJgfadden Oil. 71 N.Y.2d 460(1988) (New York’s long-arm statute “does
2
7. See j
not confer jurisdiction in every case where it is constitutionally permissible”).
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OPINION & ORDER

Frank Paterno, appellant, v Laser Spine Institute, et al.,
respondents.
(Index No. 22125/10)

APPEAL by the plaintiff in an action to recover damages for medical malpractice.
as limited by his brief, from so much of an order of the Supreme Court (Nicholas Colabella, J.),
entered March 25, 2011, in Westchester County, as granted that branch of the defendants’ motion
which was pursuant to CPLR 3211(a)(8) to dismiss the complaint for lack of personal jurisdiction
under CPLR 302.
Timothy G. Griffin. Bronxvilie. N.Y.. for appellant.
Garson DeCorato & Cohen. LLP. New York. N.Y. (Joshua R. Cohen. Amanda L.
Tate. and Roslyn R. Ross of counsel), for respondents.

SGROI, J.

On this appeal we address the evolving issue of

personal jurisdiction in the “Internet age,” The plaintiff, who is a resident of the State of New York,
traveled out of State to undergo surgical treatment at the Florida-based Laser Spine Institute
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(hereinafter LSI), after first learning about the facility through an advertisement on the home page
of the Internet service provider America Online (hereinafter AOL). The primary issue raised on
appeal is whether LSI and several physicians who treated the plaintiff at the LSI facility in Florida
are subject to long-arm jurisdiction in the medical malpractice action commenced against them by
the plaintiff in New York.

For the reasons that follow, we conclude that the defendants are not

subject to such jurisdiction and, thus, the Supreme Court properly dismissed the complaint pursuant
to C].LR 3211(a)(8).
As indicated, the plaintiff, Frank Paterno, is a res.ident of the State ofNew York. The
plaintiff alleged that, in May 2008, while viewing the OL home page, he noticed an advertisement
posted by LSI. Clicking on this advertisement, the plaintiff viewed a five-minute video presentation
in which a professional go.lfer, who was a former patient of LS1, touted the company’s medical and
surgical services. The plaintiff who suffered from back pain, thereafter contacted LSI “by telephone
and internet,” and took the affirmative step of sending his MRI films to the LSI facility in Florida.
The plaintiff communicated with LSI through Andrew Vaught, who identified himself as “a patient
advocate at LSL”
On May 30, 2008, the plaintiff received from Vaught private insurance forms and a
letter setting forth, inter alia, surgical recommendations for his condition. On that same date, the
plaintiff was contacted by Vaught, who advised that if he were willing to travel to Tampa, Florida,
on short notice, LSI could perform the recommended surgery on June 9, 2008, “at a significant
discount.” On June 2, 2008, the plaintiff completed the insurance forms which he had received from
LSI, and he again contacted Vaught to discuss payment arrangements. On June 3, 2008, the plaintiff
received an email message from LSI, which contained a lengthy registration form, On this same
date, the plaintiff spoke by telephone to two LSI representatives, one of whom responded to certain
questions which the plaintiff had raised, and the other of whom informed him that LSI “needed [the
plaintiff s]’blood work’ sent [to it].” On June 4, 2008, the plaintiff allegedly was advised by his
New York physician that a physician at LSI had contacted the New York physician, and that the two
physicians “briefly discussed [the] upcoming surgery [to be performed at LSI].” At the same time,
the plaintiff had blood work completed at his family physician’s office in White Plains, New York,
and these results were thereafter forwarded to LSI. On June 9, 2008, and June 11, 2008, the plaintiff
underwent surgical procedures at the LSI facility in Tampa, Florida. The plaintiff returned home to
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New York on June 12, 2008. He subsequently contacted LSI, advising its physicians that he was
suffering “constant pain” and seeking medication to alleviate this condition, In response, the LSI
physicians provided prescriptions, which the plaintiff filled at local pharmacies in New York.
The plaintiff further alleged that, on July 14, 2008, at his request, a telephone
conversation was held between a representative of LSI and aNew York physician whom the plaintiff
had consulted; that “following [this call] LSI agreed to fly me back to Tampa, free of charge, for
revision surgery”; and that, “in the period from July 2008 through August 3, 2008, I had numerous
telephone calls and e.mail exchanges with [the head] of Patient Advocacy/Relations at LSL”
Notably, although the plaintiff submitted copies of various email messages transmitted between him
and LSI, the record heiein does not contain transcriptions of any email message.. i.rorn the period
between July 2008, and August 3, 2008. The plaintiff underwent his third surgical procedure at the
LSI facility in Florida on August 6, 2008. He returned to New York on August 9, 2008.
The plaintiff claimed that he was still in pain after the third surgery, and that, from
“August 9, 2008 to October 31, 2008, [he] communicated almost daily with [the head of Patient
Advocacy/Relations at LSI] via text messages, phone calls and emails.” The record contains copies
of numerous email messages transmitted between the parties during this period; most of these were
initiated by the plaintiff. On August 26, 2008, in response to the plaintiffs telephone call to him,
the defendant Craig Wolff “ordered an MRI to be performed at [a facility] in Tarrytown, New
York.” According to the plaintiff, this MR.I scan showed a collection of fluid surrounding the
surgical area. The plaintiff then consulted with New York physicians and, after a telephone call
between Wolff and one of the New York physicians, LSI offered “to fly [the plaintiff] to Tampa, at
LSI’s expense, to address the problem.”
The plaintiff did not return to the LSI facility, but did contact LSI’s president on
September 7, 2008, to “explain his predicament.” Between September 11, 2008, and December
2008, the plaintiff contacted LSI numerous times to discuss his case, to “get further information,”
and to obtain his medical records, reports, and MRI films from LSI. Ultimately, on April 3, 2009,
after further consultations with New York physicians, the plaintiff underwent additional surgery in
New York by physicians, who were not affiliated with LSI, “to correct [his] condition.”

In September 2010, the plaintiff commenced this action against LSI and various
doctors who were involved in the plaintiffs treatment at LSI, to recover damages for medical
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malpractice, negligent hiring and supervision, and lack of informed consent. In October 2010, the
defendants moved to dismiss the complaint pursuant to CPLR 321 1(a)(8) on the ground of lack of
personal jurisdiction. The defendants argued. inter alia, that they were not subject to personal
jurisdiction in New York under any subsection of CPLR 302(a), New Yorks long-arm jurisdiction
statute, since they neither transacted business in this State (see CPLR 302[a]{1 j), nor “commit[ed]
a tortious act without the state causing injury to person[sj within the state” (CPLR 302[a][3]). In
particular. the defendants noted that LSI was a Florida corporation: that the defendant physicians
were all domiciliaries of Florida: that LSI was not licensed to do business in New York; and that
none of the defendants rnai.ntained offices in New York, or had a telephone li.ne or other point of
contact in New York. Thus. the defendants argued that tiev neither maintained the requisite
minimum contacts u ith New York. nor purposefully availed themselves ofthe benefits ofconducting
business in New York. Accordingly, the defendants contended that, under the totality of the
circumstances, they were not subject to personal jurisdiction in New York.

In opposition. the plaintiff argued that the defendants had engaged in a course of
activity sufficient to satisfy the jurisdictional requirements of CPLR 302(a)( 1). More specifically,
the plaintiff contended that the defendants’ transaction of business in New York was evidenced by
LSI’s solicitation of his business through its advertisement on AOL: the “communication stream”
between him and the defendants both before and after the surgical procedures; the defendants’
consultation with the plaintiffs New York-based physicians; the defendants direction that the
plaintiff have blood work performed in New York; and the filling of the defendants’ prescriptions
for the plaintiff at New York pharmacies. The plaintiff asserted that the totality of the circumstances

satisfied the “substantial relationship” test between the defendants’ acts in New York and the
transaction upon which his claim of injury was based. In addition, the plaintiff argued that the
defendants were subject to personal jurisdiction pursuant to CPLR 302(a)(3) because they had
committed tortious acts outside of New York State that caused injury to him within New York.
The Supreme Court granted the defendants’ motion, concluding that they did not
transact business in New York State (see CPLR 302[aj[l j), and that ‘CPLR 302(a)(3) is also
inapplicable as the alleged tortious activity did not cause injury within the state within the meaning
of the statute.”
We begin with the principle that. where a motion is made to dismiss a complaint for
October 16, 2013
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lack of personal jurisdiction, it is the plaintiff who bears the “ultimate burden of proof” to prove
a basis for such jurisdiction (Daniel B. Katz & Assoc. Corp. v Midland Rushmore, LLC, 90 AD3d
977, 978, quoting Comely v Dynamic HVAC Supply, LLc’, 44 AD3d 986, 986; see Fischbarg v

Doucet, 9 NY3d 375). Although, as noted by the dissent, such a motion can be successfully opposed
by a “prima facie showing that the defendant[s] w[ere] subject to the personal jurisdiction [of the
court]” (Daniel B. Katz & Assoc. Corp. v Midland Rushmore, LLC, 90 AD3d at 978 [internal
quotation marks omitted]), we disagree with the conclusion that the plaintiff has made such a
showing.
CPLR 302(a)(1) provides as follows:
“(a) Acts which are the basis of jurisdiction. As to a cause of action
arising from any of the acts enumerated in this section, a court may
exercise personal jurisdiction over any non-domiciliary, or his
executor or administrator, who in person or through an agent:
‘1. transacts any business within the state or contracts anywhere to
supply goods or services in the state.”
In determining the meaning of the phrase “transacts any business,” the courts have stated that an
entity transacts business when it “purposefully” avail[s] itself of the benefits and privileges of
conducting business in New York, It is not necessary that the entity be physically present in the State
to conclude that it has “purposefully availed” itself, and a single transaction can satisfy the statute
where that transaction is “purposeful and there is a substantial relationship between the transaction
and the claim asserted” (Kimco Exch. Place Corp. v Thomas Benz, Inc., 34 AD3d 433, 434, quoting
Deutsche Bank Sec., Inc. v Montana Bd. of mrs., 7 NY3d 65, 71, cert denied 549 US 1095 [some

internal quotation marks omitted]; see Kreutter v McFadden Oil Corp., 71 NY2d 460, 467; Daniel
B. Katz & Assoc. Corp. v Midland Rushmore, LL(’, 90 AD3d at 979; Grimaldi v Guinn, 72 AD3d
37, 44).

However, it is not the number of contacts which is determinative of whether a
defendant purposely availed itself of the benefits and privileges ofconducting business in New York.
Each jurisdictional inquiry pursuant to CPLR 302(a)(1) will turn upon the examination of the
particular facts ofthe case, “[a]nd although determining what facts constitute ‘purposeful availment’
is an objective inquiry, it always requires a court to closely examine the defendant’s contacts for their
quality” (Licci v Lebanese Can. Bank, SAL, 20 NY3d 327, 338 [emphasis added]; see Fischbarg v
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Doucet, 9 NY3d at 380). “Purposeful activities are those with which a defendant, through volitional

acts avails itself of the privilege of conducting activities with the forum State, thus invoking the
benefits and protections of its laws” (Daniel B Katz & Assoc. Corp. v Midland Rushmore, LLC 90
AD3d at 979 [internal quotation marks omitted]; see Fischbarg v Doucet, 9 NY3d at 380; McKee

Lice Co v Rauiand-Borg Corp, 20 NY2d 377, 382). “Whether a nondomici1iary has engaged in
sufficient purposeful activity to confer jurisdiction in New York requires an examination of the

totality of the circumstances” (Farkas v Farkas, 36 AD3d 852, 853).
In the case at bar. the “totality of circumstances” does not provide the plaintiff with
a basis for imposing longarm jurisdiction over the defendants. Initially, we note that personal
jurisdiction cannot he based upon LSI’s website. since, as far as the record reveals, this website was
informational only and, thus, “passix e” in nature. There is no indication that the website permitted
a user thereof to purchase any goods or services from LSI, that it contained any online form
application process. or that it allowed any interaction through the site

(5cc

Dot Corn, mc, 952 F Supp 1119 [WD Pa]). “When a website is passive.

Zippo Mfg. Co v Zipo

plaintiffs may have to

prove ‘something more’ to justify the exercise of personal jurisdiction—that is, plaintiffs must show
that defendant ‘purposefully (albeit electronically) directed his activity in an substantial way to the
forum state” (Mon/la v Laser Spine Inst., LLC, 2010 WL 3258312, *42010 US Dist LEXIS 83608,
*

11 [D NJ], quoting S Morantz, Inc v Hang & Shine Ultrasonics, mc, 79 F Supp 2d 537, 540 [ED

Pa] [some internal quotation marks omitted]).
This Court has also recently held that such a passive website, without more, cannot
be used as the basis for the assertion of 1ongarm personal jurisdiction. In Grimaldi v Guinn, this
Court stated:

“If the foreign company maintains an informational Web site
accessible to the general public but which cannot be used for
purchasing services or goods, then most courts would find it
unreasonable to assert personal jurisdiction over that company (see
generally American Homecare Fedn., Inc v Paragon Scientific
Corp.. 27 F Supp 2d 109)” (Gnimaldi v Guinn, 72 AD3d 37, 48).
While the Grirnaldi decision also concluded that “passive Web sites, when combined with other
business activity, may provide a reasonable basis for the assertion of personal jurisdiction” (id. at
October 16, 2013
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49 [citations omitted]), the “other business activity” must be more substantial and more connected
to the claim asserted than what has been proferred herein by the plaintiff
Contrary to our dissenting colleagues’ conclusion, LSI’s email messages to the
plaintiff in New York and telephone conversations with the plaintiff while he was in New York do
not constitute “business” activity and are not sufficiently “purposeful” for jurisdictional purposes
(Kimco Exch. Place C’orp. v Thomas Ben:, Inc., 34 AD3d at 434).
Although the case at bar involves a number of telephone calls and email messages.

nevertheless, it cannot he concluded that LSI “projected [itself] into New York in such a manner
[as to] purposefully avail [itself] of the benefits and protections of [New York] law” (Milliken v
Hoist, 205 AD2d 508,. 509, quoting United States Theatre Co,. v Gz.nwyn/Lansburgh Ltd.

Partnership, 825 F Supp 594, 595 [SDNY] [some internal quotation marks omitted] [there was no
jurisdiction pursuant to CPLR 302(a)(l) because the parties’ many communications were not
intended to do business in New York; rather. the communications focused on doing business outside
of New York]; see Skrodzki v Marceilo, 810 F Supp 2d 501 [EDNY] [in a case involving a dispute
over a contract which had been initiated over the internet, the New York long-armjurisdiction statute
did not support the exercise of personal jurisdiction over the foreign defendant even though the
parties had regular contact during the subject transaction]).
Additionally, the “many communications” between the parties, which mostly
emanated from the plaintiff, were all related to the surgeries which occurred in Florida (see eg

Liberatore v Calvino. 293 AD2d 217, 220 [noting that telephone calls and written communications
generally are held not to provide a sufficient basis for personal jurisdiction under the long-arm

statute” unless they are “shown to have been used by the defendant to actively participate in business
transactions in New York” (internal quotation marks omitted)]; see also A/filliken v Hoist, 205 AD2d
at 509-510; 1 E. T Adi’. Assoc. vLawn King, 84 AD2d 744. 745).
A contrary conclusion is not warranted simply because the plaintiff completed. in
New York. the paperwork which the defendants had sent to him prior to his initial trip to Florida.
In fact, such a basis for imposing long-arm jurisdiction was specifically rejected by this Court in
Kimco Exch. Place Coip. v Thomas Benz, The. (34 AD3d 433). InKimco, the parties exchanged two
executed exclusive marketing agreements by facsimile transmission, pursuant to which the plaintiff
was to market nationally several of the defendants’ properties that were not situated in New York.
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While the plaintiffwas conducting its marketing campaign, the defendants made follow-up telephone
calls. This Court concluded that the “defendants’ acts of faxing the executed contracts to New York
and of making a few telephone calls do not qualify as purposeful acts constituting the transacting of
business.

but rather were merely attempts to contact the plaintiff” (Id. at 434 [citations omitted]).
Furthermore, neither the fact that the plaintiff underwent certain testing in New York

(Le, blood work and MRIs) in connection with his Florida treatment, nor the fact that the individual

defendants telephoned prescriptions to the plaintiffs New York pharmacy, nor even that the
defendants had conversations with the plaintiffs local physician, requires the conclusion that the
defendants transacted business in this State. .in O’.Brien v Hackensack Univ. Med. Ctr, (305 AD2d
199), the App...eliate Division Firs t Departm en t, determ ine.d that a New Jersey h ospital was not
subject to long-arm jurisdiction in New York in a m.aipractice action even though the hospital
solicited New York patients and the plaintiff in that action underwent some treatment in New York.
In part, the Court stated:

“This is a medical malpractice action in which the parties dispute
whether New York’s long-arm statute (CPLR 302) confers
jurisdiction over a New Jersey medical center [where plaintiffs
decedent was treated]
Defendant’s principal place of business is
in New Jersey, and it is not licensed to do business in New York,
maintains no office or other place of business in New York, [and no
New York phone number or bank accounts or real estate]. The
purported New York contacts are that defendant solicits patients that
reside in New York [including the decedent and] has an affiliation
with New York ‘s Einstein Hospital in which regard referrals are
made to New York doctors jar laboratory work and examinations.
[The plaintiff alsoJ contends that decedent was prescribed
chemotherapy by one of defindant ‘s physicians, which was
administered at Einstein in New York, and that treatment continued
by phone calls, mail and/bx between [decedent ‘s New York and New
Jersey] physicians.

“[M]ere solicitation of business within the state does not constitute
the transaction of business within the state, unless the solicitation is
accompanied by business transactions occurring in the state, or the
solicitation in New York is supplemented by a fair measure of the
defendant’s permanence and continuity in New York which
establishes a New York presence The purported solicitation in the
present case, even accompanied by what really amounts to treatment
of New York residents in New Jersey, does not provide a stronger
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case for finding that defendant transacted business in New York”
(O’Brien v Hackensack Univ. Med. Ctr,, 305 AD2d at 199-200, 201
[citations omitted; emphasis added]).
Similar conclusions have been reached in other medical malpractice cases (see Etra
v Matta, 61 NY2d 455, 456 [New York resident was first treated by Massachusetts doctor and
thereafter by a New York doctor; however, the Massachusetts physician continued to act as a
consultant and communicated by phone and letter. The Court held that such circumstances were “too

insubstantial” to confer New York jurisdiction over the nondomiciliary doctor]; Hèrmann v Sharon
Hosp, 135 AD2d 682, 683 [no basis for long-arm jurisdiction over Connecticut hospital which
maintained no office in New York, even though a “sizeable portion of its patients reside in New
York”]). The fact that the deci.sions in Etra and Hermann predate the advent of the internet does not
alter the still-valid prem.ise that the mere solicitation of business in this State does not amount to the
transaction of business herein,
As indicated, the other category of CPLR 302 which is relied upon by the plaintiff

to confer personal jurisdiction over the defendants is CPLR 302(a)(3), which applies where a
nondomiciliary, inter alia, “commits a tortious act without the state causing injury to person or
property within the state.” However, the “situs of the injury is the location of the original event
which caused the injury, not the location where the resultant damages are subsequently/cit by the
plaint if (see McGowan v Smith, 52 NY2d 268, 273-274)” ( Vaichunas v Tonyes, 61 AD3d 850, 851,
quoting Hermann v Sharon Hosp., 135 AD2d at 683 [emphasis added]; see Lang v WycoffHgts.
Med. Ctr., 55 AD3d 793; see also Carte v Parkoff 152 AD2d 615, 616; Uzan v Telsim Mobil
Telekomunikasvon Hizmetier AS., 51 AD3d 476, 478; Marie vAitshuler, 30 AD3d 271, 272-273;
Polansky v Gelro4 20 AD3d 663, 665; Siegel, NY Prac,

§ 88 at 164 [4th ed] [“With respect to both

subparagraphs (i) and (ii), it has been held that the original injury must occur in New York. If the
injury occurs outside New York and just becomes manifest in New York, or has its greatest
consequences in New York

.

.

the statute is not satisfied”]).

Accordingly, since the situs of the initial alleged injury in this case is Florida, where
the surgical procedures took place, New York cannot exercise personal jurisdiction over the
defendants pursuant to CPLR 302(a)(3), regardless of the fact that the plaintiff suffered pain after
his return to New York.
Furthermore, since the injury did not occur in New York, it is not necessary to
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consider the additional criteria of CPLR 302(a)(3)(i) and (ii), i.e.. whether the defendants regularly
do or solicit business, or engage in any other persistent course of conduct, or derive substantial
revenue from goods used or consumed or services rendered, in the state. In any event, the plaintiff
failed to make a prima facie showing that the defendants met the other criteria of CPLR 302(a)(3).
Specifically, the record does not show that the defendants regularly do or solicit business in New
York, and it is devoid of any other evidence demonstrating either a “persistent course of conduct.
or [that the defendants] derive[d] substantial revenue from goods used or consumed or services
rendered. in the state’” (Ingraham v Carroll. 90 NY2d 592, 596. quoting CPLR3O2[a] [3] [emphasis
added] see also LaMarca v Pak-Mor Mt. Co.. 95 NY2d 210).
We also disagree \\ith our dissentinu colleagues’ conclusion that recent actions
commenced in federal courts, involving the same corporate defendant, compel the conclusion that
New York can properly exercise personal jurisdiction in the case at bar.

The dissent cites

Henderson v Laser Spine Inst. LLC (815 F Supp 2d 353 [D Me]). wherein the United States District
Court for the District of Maine held that, under Maine law, the State of Maine could properly
exercise personal jurisdiction based upon a totality of circumstances, which included (1) the
traditional contacts of phone, email, and faxed solicitations to [the plaintiff]; (2) the nationwide
advertising placed in traditional magazines and farfiung in-flight catalogues; and (3) the
semi-interactive website claiming to have helped tens oCthousands ofpeople—from all 50 states”
(id, at 377).

However, the record in the case at bar does not contain any evidence that LSI

“solicited” the plaintiffs business, other than the internet advertisement by which the plaintiff
became aware of its services. Moreover, the plaintiff does not even allege that LSI had a presence
in this State through any of the “traditional contacts” which were referenced in the Henderson case.
The dissent also cites Bond v Laser Spine Inst.. LLC (2010 WL 3212480, 2010 US
Dist LEX1S 82736 [ED Pa]). wherein the court concluded that. under Pennsylvania law. the
defendant was subject to personal jurisdiction in Pennsylvania. However, the contacts between the
plaintiff there and LSI were more extensive than those in the instant action. In particular, in the
Bond case. LSI took an active role in the plaintiffs postsurgical treatment ithile he remained in
Pennsylvania, including advising an emergency room technician at the Byrn Mawr Hospital in
Pennsylvania. where the plaintiff sought treatment, regarding what medication to prescribe.
Additionally, as noted in the Bond decision, the LSI doctor who advised the Bryn Mawr Hospital
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emergency room technician, Dr. Vernon Morris, is advertised on the LSI website as ‘a senior
member of the LSI surgical team’ and ‘lead[er of] the Pennsylvania LSI surgical team” (Id., 2010
WL 3212480, *9, 2010 US Dist LEXIS 82736, *27), There is no such connection between LSI and
New York alleged in this case.
It is also significant that the Henderson and Bond cases were decided in the context
of Iongarm jurisdiction statutes which permit personal jurisdiction to extend to the full extent
allowed by the federal Constitution. In a case arising under diversity jurisdiction, the federal court’s
jurisdiction “is t.he functional equivalent of a state court sitting in the forum state” (Northern
Laminate Sales, Inc. v Davis, 403 F3d 14, 24 [1st Cir] [internal quotation marks omitted]). Both
Maine and Pennsylvania h.avej urisdictional statutes wh ich a.r..e coextensive with the limits of the due
process clause of the Fourteenth Amendment of the United States Constitution (see Henderson v
Laser Spine Inst. LLC., 815 F Supp 2d at 367 [“To insure maximum protection to citizens of this
State,’ Maine’s longarm statute, extends ‘to the fullest extent permitted by the due process clause
of the United States Constitution’ 14 M.R.S.

§

7040A(1)”]; Bondv Laser Spine Inst., LLC., 2010

WL 3212480, *5, 2010 US Dis LEXIS 82736, *13 [“under Pennsylvania law, a court may base
jurisdiction on the most minimum contact with Pennsylvania allowed under the Fourteenth
Amendment’s Due Process Clause (42 Pa Cons Stat Ann

§

5322[b])” (emphasis added)]). In

contrast, New York does not confer jurisdiction over every case in which it would be allowed to
exercise jurisdiction pursuant to the due process clause of the United States Constitution, As stated
by the Court of Appeals in the case of Ehrenfeld v Bin Mah/ouz (9 NY3d 501, 512):

“[W]e have repeatedly recognized that New York’s long arm statute
‘does not conferjurisdiction in every case where it is constitutionally
permissible’ (Kreuuer [v McFadden Oil Corp.], 71 NY2d at 471;
accord Talbot v ,Johnson Newspaper Corp., 71 NY2d 827, 828
[1988]). ‘Thus, a situation can occur in which the necessary contacts
to satisfy due process are present, but in personam jurisdiction will
not be obtained in this State because the statute does not authorize it’
(Banco Ambrosiano v Arioc Bank & Trust, 62 NY2d 65, 71 [1984]).”
Had the above cases been analyzed under this State’s more restrictive methodology for determining
the exercise of personal jurisdiction, the results may have been different.
The case at bar is more analogous to another federal case, Morilla v Laser Spine Inst.,
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LLC (2010 WL 3258312, 2010 US Dist LEXIS 83608 [D NJ]), a diversity jurisdiction lawsuit
commenced by residents of New Jersey. Even though the District Court in the Mon/la case
acknowledged that New Jersey courts consider federal constitutional law in determining the limits

of personal jurisdiction, it ne ertheless concluded that personal jurisdiction could not be exercised
o er the defendants. In both the Mon/la case and the one at bar, all of the pertinent events took place
in Florida, and the website was shown to be only passive in nature.

In addition, unlike the

allegations made in the Henderson case, the Morilla court noted that [although] plaintiffs claim
generally that defendants advertised their services through media and intemet[

],‘

(Compl. 8.),

[p]laintiffs do not elaborate, such as by asserting that defendants placed an advertisement in
plaintiffs local New Jersey newspaper” (Monilla v Laser Spine Inst, LLc, 2010 WL 3258312. *5,
2010 U S Dist LEXIS 83608. 13-14). As noted above, the plaintiff in the case at bar does not allege
traditional media solicitation by LSI in this State.
For the foregoing reasons, there is no basis for the imposition ofNew York long-arm

jurisdiction over the defendants and, thus, the Supreme Court properly granted that branch of the
defendants’ motion which was to dismiss the complaint for lack of personal jurisdiction (see CPLR
321 l[a][8]) based on CPLR 302. Thus. the order is affirmed insofar as appealed from.

DILLON. J.P,, ANGIOLILLO, J., concur.

DICKERSON, J., dissents, and votes to reverse the order insofar as appealed from and deny that
branch of the defendants’ motion which was pursuant to CPLR 3211 (a)(8) to dismiss the complaint
based on lack of personal jurisdiction under CPLR 302, with the following memorandum, in which

HALL, J., concurs:
The principal questions presented on this appeal are whether the defendants’ contacts
with New York established that the defendants purposefully availed themselves of the benefits of
New York as the forum state, and whether it would offend notions of fair play and substantial justice

for the courts of New York to assert long-arm jurisdiction over the defendants. The majority
concludes that the evidence was insufficient to demonstrate that the defendants’ contacts with New
York were sufficient to confer jurisdiction over them. I disagree, and, accordingly, I respectfully
dissent.
According to the plaintiff, he first learned of the existence of the defendant Laser
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Spine Institute (hereinafter LSI) in May 2008. The plaintiff saw an advertisement for LSI on the
website maintained by America Online (hereinafter AOL). Upon clicking on the advertisement, he
viewed a five-minute video presentation in which a golf professional provided a testimonial
concerning the two surgeries which had been performed on him by LSI over the course of three days,

and highlighting the fact that he returned to compete on the Professional Golfers’ Association tour
10 days later.
Motivated by the advertisement, the plaintiff contacted LSI “by telephone and
internet’ to gather information concerning the procedures performed b LS1, and for an evaluation
of his personal medical condition. On May 29. 2008. the plaintiff requested one of his New York
ph sicians. Dr. Vitto

Dimatteo,

to review the LS1 website and offer his opinion about LSL The

plaintlif also requested that Dimatteo speak on the telephone with a physician at LSI to discuss the
procedures proposed by LSI for the plaintiffs treatment.
Also on May 29, 2008, the plaintiff spoke on the telephone with Andrew Vaught, who
identified himself as a “patient advocate” at LSI. Vaught acknowledged that he received the MRI
films that the plaintiff sent to him.
On May 30. 2008, the plaintiff received two email messages from Vaught. with
attachments. The attachments consisted of insurance forms and a letter setting forth the findings of
an LSI physician following review of the plaintiffs MRI films. The physician’s review set forth the
abnormalities found by the physician, as well as the surgical procedures recommended. Later that
day, Vaught contacted the plaintiff via email and informed him that LSI had a cancellation, and that
if the plaintiff was willing to travel to Tampa, Florida, on short notice, the plaintiff could undergo
the proposed surgery on June 9, 2008, “at a significant discount.”
On June 2, 2008, the defendant completed the insurance form furnished by Vaught.
The plaintiff also attempted to arrange paYment for his surgical procedure. Vaught responded, via
email. that the plaintiffcould make the necessary arrangements concerning payment upon his arrival
at LSI’s facility. Vaught also provided the plaintiff with a list of hotels in Tampa that extended a
discount to LSI patients.
On June 3, 2008, the plaintiff received, via email, a registration form from Victoria
Soroko, LSI’s Scheduling Assistant. The plaintiff sent an email message to Soroko, acknowledging
receipt of the form. and posing several questions. Thereafter, the plaintiff spoke with an individual
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at LS1 named Jeff who indicated that the plaintiff must send his blood work” to LSI. Later in the
day, Soroko called the plaintiff again to answer the plaintiffs questions. Among other matters
discussed, the plaintiff recounted how he had learned of LSI through the internet, and the plaintiff
specifically discussed the video testimonial he had viewed online.
On June 3. 2008, the plainti ff attempted to schedule a telephone call between his New
York physician. Dr. Dimattco, and Dr. Perry of LSI. However. Perry was not available, The next
day. Dimatteo informed the plaintiff that a physician from LSI had contacted him and discussed with
him the plaintifPs upcoming surgery.
Meanwhile, the plaintiff had his blood work completed at his family physician’s
office in White Plains. The results were sent to LSI.
On June 6. 2008. or at some point soon thereafter. the plaintiff traveled from his home
in New Rochelle to the LSI theility in Tampa. On June 9. 2008, the plaintiff underwent his first
surgical procedure at LS1. performed by the defendant physician Kevin Scott. On June 12. 2008, the
plaintiff underwent a second procedure at LSI, this one performed by the defendant physician Vernon
Morris.
Between June 12, 2008, and June 26, 2008, the plaintiff, having returned to New
York. telephoned the physicians at LSI on a daily basis. I-ic informed the physicians that he was in
constant pain, and he requested pain medication. Prescriptions were provided by the physicians at
LSI and filled at pharmacies in New Rochelle.
On July 14,2008, the plaintiff was examined by Dr. Jack Stern in White Plains. Stern
compared the plaintiffs presurgery MRI scans with his postsurgery MRI scans, and confirmed that
certain disc herniations that were present prior to surgery were still present after surgery. The
plaintiff, Stern, and representatives of LSI conducted a conference call. after which LSI’s
representatives agreed to fly the plaintiff back to Tampa. at no cost to him, for a “revision surgery.”
Between July 2008 and August 3, 2008. the plaintiff communicated repeatedly via
telephone and email with Cyndi Nation, head of Patient Advocacy/Relations at LS1. The plaintiff
insisted that LSI have its most experienced surgeon handle his care. Nation indicated that LSI’s most
experienced surgeon was the defendant Craig Wolff, and that he would perform a “revision surgery.”
On August 6. 2008, Wolff performed surgery on the plaintiff. After the surgery,
Wolff informed the plaintiff that he had “removed a bone chip on the nerve, left over from Dr.
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Scott’s first surgery.” Following this surgery, the plaintiff was in severe pain. He remained in his
hotel room, in constant pain, until he departed Tampa for New York on August 9. 2008.
Between August 9,2008, and October 31, 2008, the plaintiff communicated almost
daily with Nation \ia text messages. telephone calls, and email messages, conveying to Nation the
symptoms he was experiencing. On August 18, 2008, the plaintiff received a telephone call from
Wolff s assistant nurse, Sherri, concerning the pain that the plaintiff was experiencing. She advised

the plaintiff to take his pain medication.
On August 26. 2008. in addition to the symptoms he had previously been
experiencing, the defendant began suffering from severe headaches. The following day, the plaintiff
telephon@d Wolff and explained his circumstances Wolff ordered a new MRI scan to be performed
in Tarrytown. The MRI film revealed a collection of fluid surrounding the surgical area.
Stern and Dr. Bradley Cash, another of the plaintiffs New York physicians, consulted
each other and determined that the fluid was possibly from a dura leak, Between August 27, 2008,
and September 22, 2008. the plaintiff telephoned and exchanged text messages with LSL
Eventually, Wolff and Cash had a telephone conversation, Wolffreviewed the plaintiffs MRI films,
and concluded that the plaintiff indeed had sustained a dura leak, Wolff directed the plaintiff to
return to Tampa to undergo yet another procedure at LSI, this one to address the dura leak.
On August 29, 2008, the plaintiff spoke with Nation, who indicated that LSI would
pay for the plaintiff’s airfare to Tampa for the next procedure. However, Wolff warned the plaintiff
that this additional procedure would involve more pain, and would delay the plaintiffs healing
process. The plaintiff, who could not tolerate more pain, elected to wait and see if his pain subsided.
Afler the plaintiff followed Wolff s advice that he lie flat for 24 to 48 hours, the pain indeed
subsided to a limited extent.
On September 7, 2008, the plaintiff transmitted an email message to Trey Traveisa,
LSI’s President, and described his situation. Traveisa indicated that the LSI physicians were
evaluating the plaintiffs case, and would follow up with him. On September 10, 2008, Traveisa
contacted the plaintiff and stated that ‘nothing was wrong.” Traveisa suggested that the plaintiff call
him on his cellular phone. On September 11. 2008. the plaintiff transmitted an email message and
also telephoned Traveisa. notifying him that he had consulted with two physicians in New York who
opined that the swelling in the plaintiffs neck was likely the result of pressure from a dura leak.
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Traveisa again suggested that the plaintiff call him on his cellular phone.
Between September 11. 2008. and December. 2008. the plaintiff made numerous
attempts to collect his medical records and additional information from LSI. He transmitted email
messages to Traveisa and Nation. and requested follow-up calls with Wolff The plaintiff also
requested that LSI send his MRI films to him so he could have a New York physician review them.
Additionally, the plaintiff requested that LSI fax him the reports concerning his case and fax their
recommendations for additional surgery to Cash.
Following consultation with other physicians, the plaintiff ultimately underwent an
additiona.l surgery in New York on April 3, 2009.
In addition to the communications between the pla in ti.ff and I I in the form of
telephone calls, email messages, facsimile transmissions, and online solicitation, the plaintiff
claimed that LSI conducted seminars within New York State. Specifically, he claimed that LSI held
one of these seminars on November 1. 2010.
“A party may move for judgment dismissing one or more causes of action asserted
against him on the ground that

the court has not jurisdiction of the person of the defendant”

(CPLR 321 1 [aj[8j). ‘“While the ultimate burden of proof rests with the party asserting jurisdiction
the plainli ff1

]. in opposition to a motion to dismiss pursuant to CPLR 3211(a) (8), need only

make a prima fbeie showing that the defendant[sJ w[cre] subject to the personal jurisdiction of the
Supreme Court” (Daniel B. Katz & Assoc. Coip. v ‘vIidland Rushmore, LLC, 90 AD3d 977, 978.
quoting Comely v

Dynamic

HVAC Supply, LLC. 44 AD3d 986, 986).

CPLR 302(a)(l) provides:
‘(a) Acts which are the basis ofjurisdietion. As to a cause of action
arising from any of the acts enumerated in this section, a court may
exercise personal jurisdiction over any non-domiciliary, or his
executor or administrator, who in person or through an agent:
“1. transacts any business within the state or contracts anywhere to
supply goods or services in the state” (CPLR 302[a][lj).
CPLR 302(a)(1)”is a ‘single act statute [and] proof of one transaction in New York
is sufficient to invoke jurisdiction, even though the defendant never enters New York. so long as the
defendant’s activities here were purposeful and there is a substantial relationship between the
transaction and the claim asserted” (Kimco Exch. Place Corp. v Thomas Benz, Inc., 34 AD3d 433,
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434, quoting Deutsche Bank Sec., Inc. v Montana Bd. of Invs., 7 NY3d 65, 71, cert denied 549 US

1095 [some internal quotation marks omitted]; see Kreutter v McFadden Oil Corp., 71 NY2d 460,
467; Daniel B. Katz & Assoc. Corp. v Midland Rushmore, LLC’, 90 AD3d at 979; Grimaldi v Guinn,
72 AD3d 37, 44; ZottolavAGl Group, Inc., 63 AD3d 1052, 1054; Wrightv299 UnionAve. Corp.,
288 AD2d 382, 383).
“‘[T]he growth of national markets for commercial trade, as well as technological

advances in communication, enable a party to transact enormous volumes of business within a state
without physically entering it” (Grimaldi v Guinn, 72 AD3d at 44, quoting Deutsche BankSec,, Inc.
v Montana Bd, ofInvs,, 7 NY3d at 71). Therefore, “[s]o long as a party avails itself of the benefits
of the forum h as sufficient rn inirnurn. con,tacts with it, and. should reasonably expect to d.efend its
,

actions there, due process is not offended if that party is subjected tojurisdiction even if n..ot ‘present’
in that State” (Grimaldi v Guinn, 72 AD3d at 44 [internal quotation marks omitted]; see Kreutter

v McFadden Oil Corp., 71 NY2d at 466).

“Purposeful activities are those with which a defendant, through volitional acts, avails
itself of the privilege of conducting activities within the forum State, thus invoking the benefits and
protections of its laws” (Daniel B, Katz & Assoc, Corp. v Midland Rushmore, LLC 90 AD3d at 979

[internal quotation marks omitted]; see Fischbarg v Doucet, 9 NY3d 375, 380; McKee Elec. Co. v
RaulandBorg Corp., 20 NY2d 377, 382). “Not all purposeful activity, however, constitutes a
‘transaction of business’ within the meaning of CPLR 302 (a) (1)” (Fischbarg v Doucet, 9 NY3d at
380). Thus, the Court of Appeals has held “that merely telephon[ing] a single order to New York
requesting a shipment of goods to another state, the transitory presence of a corporate official here,
and communications and shipments sent here by an out-ofistate doctor serving as a consultant to
plaintiff’s New York physician do not support CPLR 302 (a) (1) jurisdiction” (id. [internal quotation
marks and citations omitted]). Further, the Court of Appeals has stated that, “[a]lthough it is
impossible to precisely fix those acts that constitute a transaction of business, our precedents
establish that it is the quality of the defendants’ New York contacts that is the primary consideration”
(id).

For example, in Fischbarg, in considering the nature of the contacts involved, and in

concluding that the defendants were subject to New York’s longarm jurisdiction, the Court of
Appeals stated, “[i]t is the nature and quality of these contacts, through which defendants established
a substantial ongoing professional commitment between themselves and plaintiff, governed by the
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laws of our state, which support long-arm jurisdiction” (Id. at 382-383). It is noteworthy that “it is
not necessarily who initiated contact that is determinative, but rather, the nature and quality of the
contacts and the relationship established as a result (see Fischbarg v Doucet, 9 NY3d at 382-383),
based on the totality of the circumstances” (Grirnaldi v Guinn, 72 AD3d at 51; see Farkas v Farkas,
36 AD3d 852, 853).
“The purposeful creation of a continuing relationship has been a contributing factor

in finding sufficient contacts to justify the exercise of long-arm jurisdiction” (Grirnaldi v Guinn, 72
AD3d at 44; see Fischharg v Douce1 9 NY3d at 381; George Reiner & Co. v Schwartz, 41 NY2d
648, 653). “‘Whether a non-domiciliary has engaged in sufficient purposeful activity to confer
jurisdiction in New York requires an examination of the totality of the circumstances” (Grirnaldi
v Guinn, 72 A.D3d at 44-45, quoti.ng Farkas v Farkas, 36 AD3d at 853).

Accordingly, a

consideration of the nature and quality of LSI’s contacts with New York follows,
The plaintiff learned of LST while navigating the internet, after he clicked on an

advertisement for LSI on AOL’s home page. LSI maintains its own website. LSI claims that its
website is strictly passive in nature, solely providing information to the public. The defendants
assert that services cannot be purchased through LSI’s website, and observe that the plaintiff here
did not schedule his surgery through the website. Therefore, the defendants assert that LSI’s website
cannot serve as a predicate for conferring jurisdiction over them.
As this Court stated in Grirnaldi, “[t]he extent to which an Internet Web site confers
personal jurisdiction in the forum in which the consumer’s computer is located has been addressed
by several courts” (Grirnaldi v Guinn, 72 AD3d at 47). “A useful jurisdictional analysis pertaining
to online presence appears in Zippo M/. Co. v Zippo Dot Corn, Inc. (952 F Supp 1119 [1997])”
(Grirnaldi v Guinn, 72 AD3d at 47), in which Justice McLaughlin ofthe United States District Court
for the Western District of Pennsylvania stated:
“At one end of the spectrum are situations where a defendant clearly
does business over the Internet. If the defendant enters into contracts
with residents of a foreign jurisdiction that involve the knowing and
repeated transmission of computer files over the Internet, personal
jurisdiction is proper
At the opposite end are situations where a
defendant has simply posted information on an Internet Web site
which is accessible to users in foreign jurisdictions. A passive Web
site that does little more than make information available to those
who are interested in it is not grounds for the exercise [of] personal
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jurisdiction.
The middle ground is occupied by interactive Web
sites where a user can exchange information with the host computer.
In these cases, the exercise ofjurisdiction is determined by examining
the level of interactivity and commercial nature of the exchange of
information that occurs on the Web site” (Zzpo Mfg. Co. v Zippo Dot
Corn, Inc., 952 F Supp at 1124).
It should be acknowledged that, with regard to internet websites and personal jurisdiction, “a

website’s interactivity may be useful for analyzing personal jurisdiction under [CPLR] 302(a)(1),
but only insofar as it helps to decide whether the defendant ‘transacts any business’ in New
York—that is, whether the defendant, through the website, ‘purposefully avail[ed] himself of the
privilege of conducting activities within.. New

th us in.vo ing th e benefits and protect.ions of its

laws” (lest Van Lines, Inc. v Walker, 490 F3d 239, 252 [2d Cir], quoting Cutco Indus, v Naughton,

806 F2d 361, 365 [2d Cir] [some internal quotation marks omitted]).
It may be the case that LSI’s website is what Zzpo would characterize as a “passive”

website, or, in reality, it may occupy “the messier middle ground where personal jurisdiction depends
on the level of interactivity and commercial nature of the exchange of information that occurs on the
website” (Henderson v Laser Spine Inst. LL, 815 F Supp 2d 353, 373 [D Me] [internal quotation
marks omitted]). The record in this case, however, contains only sparse evidence regarding the
nature of LSI’s website. The plaintiff stated in an affidavit that he learned of LSI through an
advertisement on AOL’s home page. As a result of observing this advertisement and viewing the
testimonial, the plaintiff contacted LSL There is also a printout in the record of LSI seminar dates
which was allegedly printed from LSI’s website, Otherwise, the record is devoid of evidence
concerning the nature of LSI’s website from which to reach any conclusions concerning that
website’s degree of interactivity. Therefore, on this record, there is no basis to conclude that LSI’s
website could be characterized, under the Zippo continuum, as anything other than a “passive”
website,
In addition to LSI’s website, the defendants’ contacts with the plaintiff in New York
consisted in large part of numerous telephone calls, email messages, and facsimile transmissions
exchanged over a period of time. The nature and extent of these contacts are set forth above, and
will not be fully revisited here. However, in brief the record establishes that LSI and the plaintiff
exchanged numerous email messages over approximately six months in 2008. It is undisputed that
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the parties also had many telephone conversations over this period of time. LSI electronically sent
the plaintiff a questionnaire to complete, which he did, On May 30, 2008, LSI contacted the plaintiff
via email and informed him that LSI had a cancellation, and encouraged him to travel to Tampa,

Florida. on short notice, to undergo the recommended surgical procedure. A physician from LSI
consulted directly with one of the plaintiffs New York physicians. After a representative from LSI
instructed the plaintiff to have his “blood work” performed, the plaintiff did so in White Plains. and
had the results sent from New York to LSI in Florida. In June 2008, the plaintiff traveled to the LSI
facility in Tampa. and, on June 9, 2008, the plaintiff underwent his first surgical procedure at that
facility. On June 12, 2008, the plaintiff underwent a second procedure at that facility. Thereafter,
between June 12. 2008, and June 26. 2008, the plaintiff in New York, telephoned the physicians at
LSI on a daih basis concerning his constant pain following the surgical procedures. The LSI
physicians provided the plaintiff with prescriptions for medication, which were filled at pharmacies
in New Rochelle. As the plaintiffs condition failed to improve, an LSI doctor had a telephone
conversation with one of the plaintiffs New York physicians, after which LSI agreed to fly the
plaintiff back to Tampa for a “revision surgery,” Between August 9, 2008, and October 31, 2008,
following the plaintiffs third surgical procedure at the LSI facility on August 6, 2008, the plaintiff
communicated almost daily with Nation via text messages, telephone calls, and email messages. At
one point, Wolff ordered a new MRI to be performed on the plaintiff in Tarrytown. Between August

27, 2008, and September 22, 2008, the plaintiff telephoned and exchanged text messages with LSI
representatives, and, eventually, an LSI physician had another telephone conversation with one of
the plaintiffs New York physicians. On August 28, 2008, Wolff again reviewed the plaintiffs MRI
films, and concluded that the plaintiff indeed had a dura leak. Following a number of additional
telephone and email exchanges between the plaintiff and the defendants, the plaintiff ultimately
elected to undergo an additional surgical procedure in New York which was not performed by the
defendants.
Based on the totality of the circumstances (see Farkas v Farkas, 36 AD3d at 853),
in light of the number, nature, and timing of all of the contacts involved, including the numerous
telephone, email, and text message communications with the plaintiff in New York, the consultations
with the plaintiffs New York physicians, the filling of prescriptions in New York pharmacies. and
the ordering of blood work and MRIs in New York, as well as LSI’s use of its website to solicit
October 16, 2013

Page 20.
PATERNO v LASER SPINE INSTITUTE

123
business from internet users, LSI had sufficient contacts with New York to be subject to its long-arm
jurisdiction. The contacts described above demonstrate the “‘purposeful creation of a continuing
relationship” with the plaintiff (Grimaldi v Guinn, 72 AD3d at 51, quoting Fischbarg v Doucet 9
NY3d at 381 [some internal quotation marks omitted); see George Reiner & Co. v Schwartz, 41
NY2d at 653: j: Skrodzki v Marcello, 810 F Supp 2d 501 [ED NY 201 1)). Indeed, these contacts
were more extensive than those at issue in Griinaldi v Guinn. in which this Court concluded that.
based on the deployment of a passive website. coupled with “the number, nature, and timing of all
of the contacts involved, including the numerous telephone, fax, e—mail, and other written
communications with the plaintiff in New York,” the defendant Guinn had sufficient contacts with
New York State to confer jurisdiction over him (72 AD3d at 51).
LSI asserts that a nu.mber of the contacts are irrelevant, as they occurred following
the plaintifis treatments at LSI’s facility in Florida. However, first. a substantial number of these
contacts occurred prIor to the plaintiffs last treatment at LSI’s Florida facility on August 6, 2008.
Second. under a rninium contacts analysis, there is no per se temporal limitation that prohibits the
consideration of contacts during the time surrounding the claimed injury (see Harlow v Children’s
Hosp.. 432 F3d 50. 611 1st Cirj: Henderson v Laser Spine Inst. LLC, 815 F Supp 2d at 370).
Furthermore, there is a substantial relationship between the transaction at issue and
the claims asserted by the plaintiff. The plaintiffs three causes of action, sounding in medical
malpractice, negligent hiring and supervision, and lack of informed consent, all arise directly from
the transaction (see Deutsche Bank Sec., Inc. v Montana Bd. o/Jui’s., 7 NY3d at 71: Bogal v Finger,
59 AD3d 653. 654; Ki,nco Exch. P/ace Corp. v Thomas Benz,

Inc.,

34 AD3d at 434).

Although I.SI cannot be deemed to have been physically present in New York, the
exercise of jurisdiction over LSI. and, by extension. the physician defendants. does not offend due
process. LSI purposefully availed itself of the benefits of the forum state by the manner in which
it projected itself into New York. It had sufficient minimum contacts with New York as set forth
fully above, and it could reasonably be expected to defend its actions here (see generally Deutsche
Bank Sec., Inc. v Montana Bd. ofInvs,, 7 NY3d at 71; Kreutter v McFadden Oil Corp., 71 NY2d at
466). Accordingly,

“

[e]xercising jurisdiction over the [defendants] in the circumstances presented

here would not be inconsistent with traditional notions of due process. fair play, and substantial
justice” (Grima/di

1’

Guinn, 72 AD3d at 52, quoting Bogal

1’

Finger, 59 AD3d at 654-655; see
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International Shoe Co. v Washington, 326 US 310. 316: LaMarca v Pak-Mor Mfg. CoW, 95 NY2d
210, 214-215: Opticare Acquisition Coip v Castillo, 25 AD3d 238, 247-248).
The defendants rely on, inter alia, 0 ‘Brien v Hackensack Univ. Med. Ctr, (305 AD2d

199), in support of their contention that jurisdiction cannot be conferred over them here, and the
majority is persuaded by the defendants’ argument in this regard. However, first, while this Court
ma accept the decisions of the other judicial departments of the Appellate Division as persuasive,
sse are free to reach a different result (see Mountain View Coach Lines v Storms, 102 AD2d 663,

665: see e g K/ce vAmericas Best Bottling Co, Inc 76 AD3d 544, 546). Second, in considering
the defendant’s contacts vAth New York, in O’Brien, the Appellate Division, First Department,

relied, in part. on cases see (‘arc/one yummy Peak 245 AD2d 1002. 1003: Chamberlain vJiminy
Peak, 176 AD2d 1109, 11 TO) employing a more stringent “doing business” standard applicable under
CPLR 301 (see Sills v Ronald Reagan Presidential Found, mc, 2009 WL 1490852, *8 n 7, 2009

US Dist LEXIS 44774, *2426 n 7 [SD NY]: see generally McGonan v Smith, 52 NY2d 268, 272273). Additionally, there was no internet presence at issue in 0 ‘Brien, Finally, as previously stated,

the contacts at issue here are more substantial than those considered in this Court’s Grimaldi case,
which resulted in the defendant Guinn being subject tojurisdiction in New York State (see Grimaldi
v Guinn, 72 AD3d 37).

Furthermore, a determination that jurisdiction may be conferred on the defendants
here is in harmony with two recent federal district court decisions in which LSI was found to be
subject to personal jurisdiction in states outside of Florida where it did not have any physical
presence. and in which the contacts at issue were essentially the same as those at issue here (see
Henderson v Laser Spine Inst LLC’, 815 F Supp 2d 353: Bond v Laser Spine Inst., LLC’, 2010 WL
3212480, 2010 US Dist LEXIS 82736 [ED Pa]).

In henderson, the totality of the contacts discussed included ‘(1) the traditional
contacts of phone, email, and faxed solicitations to [the plaintiff]: (2) the nationwide advertising
placed in traditional magazines and far-flung in-flight catalogues; and (3) the semi-interactive
website claiming to have helped ‘tens of thousands of people-—from all 50 states” (Henderson v
Laser Spine Inst LLC, 815 F Supp 2d at 377). The District Court determined that these contacts

constituted LSI’s purposeful availment of the benefits of conducting business in the State of Maine
(see id). The court further determined that the exercise of personal jurisdiction comported with the
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traditional notions of fair play and substantial justice (see id, at 377-3 79; see generally International
Shoe Co. v Washington, 326 US at 320). based on consideration of certain factors, including
“‘(1) the defendant’s burden of appearing, (2) the forum state’s
interest in adjudicating the dispute, (3) the plaintiff’s interest in
obtaining convenient and effective relief (4) the judicial system’s
interest in obtaining the most effective resolution of the controversy,
and (5) the common interests of all sovereigns in promoting
substantive social policies” (Henderson v Laser Spine Inst. LLC, 815
F Supp 2d at 378, quoting Hariow v Childrens Hosp. 432 F3d at 67).
Accordingly, the District Court, inter alia, denied that branch of LSI’s motion which was to dismiss
the complaint for lack of personal jurisdiction (see Henderson v Laser Spine Inst. LLC, 815 F Supp
2d at 383). The District Court reached its determination notwithstanding LSI’s arguments, echoed
here, that all relevant events occurred in Florida, and that “notions of fair play and substantial
justice” weighed against the exercise of personal jurisdiction over LSI (Fl. at 362 [internal quotation
marks omitted]).
Similarly, in Bond the United States District Court for the Eastern District of
Pennsylvania concluded, inter alia, that the plaintiffs “offered sufficient jurisdictional facts to
establish thatjurisdiction pursuant to” Pennsylvania’s long-arm statute (see 42 Pa Cons Stat § 5322)
was proper (Bond v Laser Spine InsL, LLC, 2010 WL 3212480, * 11, 2010 US Dist LEXIS 82736,
*3 1). The minimum contacts found sufficient in Bond included the following:
“LSI communicated directly with Mr. Bond while Mr. Bond was in
Pennsylvania via Dr. Michael Perry, and encouraged Mr. Bond to
travel to LSI’s facility in Tampa for surgery. LSI assisted Mr. Bond
in making his travel plans to go to LSi in Tampa for surgery.
Additionally, LSI staff spoke with Mr. Bond on the phone repeatedly
after the surgery while he was in Pennsylvania, diagnosed his
post-surgery pain as ‘part of the healing process,’ prescribed steroids
for him and called in the prescription to his pharmacy, advised him
to see a neurosurgeon at Bryn Mawr Hospital, and advised the Bryn
Mawr Hospital emergency room technician to prescribe more
steroids. Moreover, the LSI doctor who advised the Bryn Mawr
Hospital emergency room technician, Dr. Vernon Morris, is
advertised on the LSI website as ‘a senior member of the LSI surgical
team’ and ‘lead[er of] the Pennsylvania LSI surgical team” (Bond v
Laser Spine Inst., LL(, 2010 WL 3212480, *9, 2010 US Dist LEXIS
82736, *2627 [citations omitted]).

October 16, 2013

Page 23.
PATERNO v LASER SPINE NSTITUTE

126
The District Court concluded that these minimum contacts established that LSI purposefully availed
itself of the forum state, Pennsylvania (see Id., 2010 WL 3212480, *9, 2010 US Dist LEXIS 82736,
*27)

Based on essentially the same factors considered in Henderson, the District Court in

Bond determined that the exercise ofjurisdiction over LSI comported with fair play and substantial
justice (see Id, 2010 WL 3212480, *] 1,2010 US Dist LEXIS 82736, *2931)

Of course, New York’s longarm statute and case law differ from those of Maine and

Pennsylvania. Nonetheless, it is worth noting that my conclusion here is in harmony with these
recent cases involving LSI. Moreover, these cases are i.liuminating as to the various ways in which
LSI and similar corporations are, certainly in the lay sense, availing themselves of benefits of foreign
juri.sdictions in this era of “growth of national markets for commercial trade, as well as
technological advances in communication” (Grirnaldi v Guinn, 72 AD3d at 44, quoting .Deutsche
Bank Sec, Inc. v Mdntana Bd o/.Invs, 7 NY3d at 71).
As the majority observes, mere days after Bond was decided, the United States
District Court for the District of New Jersey determined that it could not exercise personal
jurisdiction over LSI (see Morilla v Laser Spine Inst, LLC’, 2010 WL 3258312, *6, 2010 US Dist
LEXIS 83608, * 16-17 [D NJ]). However, in Morilla, the plaintiffs alleged that LSI had sufficient
contacts with New Jersey based on its “website and internet advertisements” (Id, 2010 WL 3258312,
*5, 2010 US Dist LEXIS 83608, * 13). The District Court concluded, based on the record before it,
that the plaintiffs “have neither proven that defendants’ website was commercially interactive under
the Zippo scale, nor that there was ‘something more’ to show that defendants purposefully availed
themselves of the laws of New Jersey” (Id). Specifically, the court stated that the plaintiff provided
it with “nothing more than unspecific allegations and a link to the current version of defendants’
website, That is not enough” (Id). The District Court’s decision was based almost entirely on LSI’ s
website, and the court noted that, unlike here, the “plaintiffs do not provide any specific details about
the instances of communications between themselves and” LSI (Id, 2010 WL 3258312, *6, 2010
US Dist LEXIS 83608, * 16). Morilla is clearly distinguishable from the instant case.
Based on the foregoing, it is my conclusion that LSI is subject to jurisdiction in New
York pursuant to CPLR 3 02(a)( 1). Particularly in light of evolving business practices resulting from
technological advances, the manner in which businesses employing such technologies are
increasingly reaching outside of their traditional jurisdictions to acquire new business, and the degree
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to which these changes have an impact upon consumers, there were sufficient minimum contacts
present to warrant the exercise ofjurisdiction pursuant to CPLR 302(a)(1). Furthermore, the exercise
of jurisdiction here comports with due process.
Accordingly. I respectfully dissent. I would reverse the order insofar as appealed
from, and deny that branch of the defendants’ motion which was to dismiss the complaint based on
lack of personal jurisdiction under CPLR 302.

ORDERED that the order is affirmed insofar as appealed from, with costs.

Aprilanne Agostino
Clerk of the Court
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Background: Patient brought action against medic
al facility located in Florida and against physicians,
seeking to recover damages for medical malprac
tice. The Supreme Court, Westchester County,
Nichola s Coiahel.la, J.. 2011 Wi.... 11003906, granted
defendants’ motion to dismiss for lack of personal
jurisdiction, and patient appealed. The Supreme
Court, Appellate Division, Sgroi, J., 112 A.D.3d 34.
973 N.Y.S.2d 681, affirmed. Patient appealed.
Holdings: The Court of Appeals, Rivera, J., held
that:
(I) facility’s solicitation and several communica
tions did not establish that it conducted business in
New York, and
(2) situs of patient’s injury was Florida, not New
York.

Affirmed.
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tacts and activities; transacting or doing business.
Most Cited Cases
Whether a non-domiciliary is transacting busi
ness within the meaning of the state’s long-arm stat
ute is a fact-based determination, requiring a find
ing that the non-domiciliary’s activities were pur
poseful and established a substantial relationship
between the transaction and the claim asserted
McKinney’s CPLR 302(a)(l).
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foreseeability; purposeful availment. Most Cited
Cases
Purposeful activities, for purposes of the state’s
long-arm statute, are volitional acts by which a
non-domiciliary avails itself of the privilege of con
ducting activities within the state, thus invoking the
benefits and protections of its laws. McKinney’s
CPLR 302(a)(l).
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tacts and activities; transacting or doing business.
Most Cited Cases
More than limited contacts are required for
purposeful activities sufficient to establish that the
non-domiciliary transacted business in New York
for purposes of the states long-arm statute. McKin
ney’s CPLR 302(a)(1).
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tacts and activities; transacting or doing business.
Most Cited Cases
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Most Cited Cases
Regardless of whether by bricks and mortar
structures, by conduct of individual actors, or by
technological methods that permit business transac
tions and communications without the physical
crossing of borders, a non-domiciliary transacts
business, for purposes of the state’s long-arm stat
ute, when on his or her own initiative the nondomiciliary proJects himself or herself into the state
to engage in a sustained and substantial transaction
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tacts and activities; transacting or doing business.
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New York, and establishes a continuing relation
ship, a non-domiciliary can be said to transact busi
ness within the meaning of the state’s long-arm stat
ute. McKinney’s C PLR 302(a)( I).
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Florida medical facility’s solicitation and sever
al communications related to patient’s medical
treatment did not establish that facility conducted
business in New York, and thus court lacked per
sonal jurisdiction over facility and its phsicians.
under state’s long-arm statute. in patients medical
malpractice action: patient initiated contact with iii
cilirt after viewing its passive vebsite. facility’s
subsequent telephone calls and e-mail communica
tions with patient were responsive in nature, com
munications after patient confirmed his interest, in
cluding sending and receiving necessary forms and
discussing treatment with patient’s New York doc
tors. served patient’s convenience, and communica
tions after patient’s surgeries could not form basis
to establish facility’s relationship with Ne York
because they did not serve as basis for underlying
medical malpractice claim. MeKinney’s CPLR
302(aq I
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106k 3.3(9) Commercial Contacts
and Activities; Contracts and Transactions
106k13.3(l I) k. Business con
tacts and activities: transacting or doing business.
Most Cited Cases
In order to satisfy the overriding criterion ne
cessarv to establish a transaction of business within
the meaning of the state’s long-arm statute, a non
domiciliary must commit an act by which it pur—
posefullv avails itself of the privilege of conducting
activities within New York. McKinnev’s CPLR
302(a)(l).
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1061(A) In General
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diction
i06k13.3 Factors Considered in Gen
era I
I06k13.3(l2) k. Internet use. Most
Cited Cases
Passive websites. which merely impart inform
ation without permitting a business transaction, are
generally insufficient to establish personal jurisdic
tion under the state’s long—arm statute. MCK]nne\ ‘S
CPLR 302t I).
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I 06 Courts
1061 Nature, Extent, and Exercise of Jurisdiction
in General
1061(A) In General
106kl3.1 Actions by or Against Nonresid
eats, Personal Jurisdiction In; “Long-Arm” Juris
diction
106k13.3 Factors Considered in Gen
era I
lO6kI3.3(3) k. Nature, number, fre
quency. and extent ol’ contacts and activities. Most
Cited Cases
It is not the quantity, but the quality, of the
contacts that matters under the court’s long-arm jur
isdiction analysis. McKinney’s CPLR 302(a)( I).
iI Courts 106 13.2
106 Courts
1061 Nature. Extent, and Exercise of Jurisdiction
in General
1061(A) In General
106k 13.1 Actions by or Against Nonresid
cuts. Personal Jurisdiction In; “Long—Arm” juris
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106k13,2 k. In general. Most Cited
Cases
States long-arm statute does not permit an ex
ercise of personal jurisdiction to the full extent of
the Federal Due Process Clause. U.S.CA.
Const.Amend. 14; McKinneys CPLR 302.
1121 Courts 106 13.5(11)
106 Courts
1061 Nature, Extent, and Exercise of Jurisdiction
in General
1061(A) In General
106ki3.i Actions by or Against Nonresid
cuts, Personal Jurisdiction in; “Long-Arm..” Juris
diction
106k13.5 Particular Contexts and
Causes of Action
l06k13.5(l 1) k. Professional ser
vices; malpractice. Most Cited Cases
Situs of patient’s injury was Florida, rather than
New York, precluding court’s personal jurisdiction
over Florida medical facility and its physicians in
patient’s medical malpractice action, where patient’s
surgeries, which were basis for his malpractice
claim, were performed in Florida, McKinney’s
CPLR 302(a)(3),
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ing injury to person or property within the state,” is
the location of the original event which caused the
injury, and not where a party experiences the con
sequences of such injury. McKinney’s CPLR
302(a)(3).
***722 Law Offices of Timothy G. Griffin,
Bronxville (Timothy G. Griffin of counsel), for ap
pellant.
DeCorato Cohen Sheehan & Federico, LLP, New
York City (Joshua R. Cohen and Amanda L. Tate of
counsel), for. respondents.

OPINiON OF THE COURT
RIVERA, J.
*372 **990 Plaintiff Frank Paterno appeals
from the dismissal for lack of personal jurisdiction
of his medical malpractice action against nondomiciliary defendants Laser Spine Institute (LSI)
and various LSI professionals. We conclude that
defendants’ contacts with New York are insufficient
to confer long-ann jurisdiction under CPLR
302(a)(l). We further reject plaintiffs alternative
basis for personal jurisdiction under CPLR
302(a)(3) because he suffered his injuries outside
the State. Therefore, we affirm.

1131 Courts 106 13.5(11)

106 Courts
1061 Nature, Extent, and Exercise of Jurisdiction
in General
1061(A) in General
lO6kl3.l Actions by or Against Nonresid
ents, Personal Jurisdiction In; “Long-Arm” Juris
diction
l06k13.5 Particular Contexts and
Causes of Action
l06k13.5(ll) k. Professional ser
vices; malpractice. Most Cited Cases
Situs of the injury in medical malpractice
cases, for purposes of personal jurisdiction pursuant
to Civil Practice Law and Rules section providing
for personal jurisdiction over a non-domiciliary
who “commits a tortious act without the state caus

In May 2008, plaintiff was suffering from
severe back pain. While on the home page of a
well-known Internet service provider plaintiff dis
covered an advertisement for LSI, a surgical facility
specializing in spine surgery, with its home facility
and principal place of business in Tampa, Florida.
Plaintiff *373 clicked on the LSI advertisement,
and viewed a five-minute video presentation of a
testimonial from a former LSI patient and profes
sional golfer, extolling LSI’s medical services. The
advertisement appeared to hold out the promise of
relief for plaintiffs back problems so he communic
ated with LS1 by telephone and Internet to inquire
about possible surgical procedures to alleviate his
pain. These would be the first of plaintiffs several
contacts with LSI, which led to his eventual de
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cision to undergo surgical procedures by LSI med
ical professionals in Florida. Those surgeries are
the underlying basis for plaintiffs action against de
fendants.
After his initial inquiries in May 2008, plaintiff
sought a medical assessment of his condition by
LSI, and sent to LSI’s Florida facility certain mag
netic resonance imaging (MRI) films of his back.
LSI ***723 then sent plaintiff an email letter, de
scribing preliminary surgical treatment recommend
ations and orders, based on its doctors’ professional
evaluation of the MRI. The letter made clear the re
commendations and suggested procedures were not
final, and that plaintiff would be “evaluated by
[LSI] surgeons upon arrival so therefore these or
ders will be subject to change by the surgeon while
in consultation.”
According to plaintiff, on May 30, 2008, the
same day that he received the letter, **991 LSI in
formed him that there had been a cancellation, and
plaintiff could take the open spot and have the sur
gery performed at a significant discount due to the
short notice, LSI offered a June 9, 2008 surgery date,
In preparation for his surgery plaintiff had sev
eral additional email contacts with LSI from June
2nd through June 6th. These communications were
intended to address registration and payment issues,
and to generally facilitate plaintiffs arrival at LSI’s
Florida facility. For example, plaintiff sent his com
pleted registration and private insurance forms, and
engaged in correspondence with LSI related to pay
ment arrangements to be made upon his arrival in
Florida. LSI sent plaintiff a list of hotels in Tampa
that offered discounted rates to LSl patients.
Apart from these administrative matters,
plaintiff forwarded to LSI his blood work, which
had been completed in New York. He also attemp
ted to schedule a conference call between his New
York-based doctor, Dr. Dimatteo, and LSI defend
ant Dr. Perry. After plaintiff was unable to reach
Dr. Perry, an LSI doctor called Dr. Dimatteo the
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following day and
scheduled surgery.

briefly

discussed

plaintiffs

*374 On June 6th, plaintiff traveled from New
York to Tampa, Florida, and on June 9th, he under
went surgery at the LSI facility, performed by de
fendant LS1 surgeon Dr. Kevin Scott. Plaintiff ex
perienced extreme pain following the surgery and
complained to LSI staff who advised him that this
was due to the procedure and could last for two
weeks. Plaintiff underwent a second surgical pro
cedure at LSI on June 11th, this time performed by
defendant LSI surgeon Dr. Vernon Morris. He
again experienced severe pain after the surgery.
For two weeks following his return to New
York on June 12th, plaintiff contacted the LSI
physicians on a daily basis to discuss his medical
status, and to complain about his postoperative
pain. LSI doctors and staff addressed his request for
pain medication by calling prescriptions into local
pharmacies in plaintiffs home city, which he then
filled.
In mid-July, plaintiff was still in severe pain
and went to New York-based physicians to discuss
his medical status and the results of the out-of-state
surgeries. He underwent an MRI, which according
to one of his New York-based doctors revealed the
same disc herniations the doctor had observed prior
to the surgery. In response to plaintiffs request for
consultation with LSI, LSI physicians held a con
ference call with this New York-based doctor to
discuss plaintiffs condition.
After further telephone and email communica
tions with LSI, and after plaintiff demanded that
LSI address his condition, plaintiff returned to Flor
ida on August 6th where he underwent a third sur
gery, this time performed by defendant LSI surgeon
Dr. Craig Wolff. As before, plaintiff was in severe
pain following the surgery, and as before only days
after the procedure he returned to his home in New
York State.
For approximately the next three months, until
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October 31. 2008. plaintiff claims to hax e commu
nicated daily with [SI staff via text messages,
emails and telephone calls, He also spoke directly
by *724 telephone with defendant Dr. Wolff, re
garding his back pain and headaches. Dr. Wolff dis
cussed ways to alleviate the pain, and ordered an
MRI which was performed in New York Dr. Wolff
also spoke by telephone with another of plaintiffs
New York-based doctors concerning plaintiff’s con
dition When plaintiff’s condition did not improve.
Dr \k olff told him he could return to LS1 for anoth
er surgical procedure*992 to addiess what ap
peared to be fluid accumulation from a spinal dura
leak LSI offered to t’I’. plaintiff to Florida at [SI’s
expence “3”5 After se eral consultations cc th Next
York-based doctors. plaintiff underwent anotfler
sui ger. but this time in New Yoi k. pci formed by a
New York-based doctor not connected cc ith LSI
Plaintiff thereafter commenced this medical
malpractice action in New York against LSI and
several LSI doctors, including the surgeons who
operated on him. De1ndants moved to dismiss for
lack of personal jurisdiction pursuant to CPLR
321 l(a)(8), and Supreme Court granted the motion.
The Appellate Division affirmed in a split de
cision, concluding that the court lacked personal
jurisdiction over [SI and the doctors because the
w crc not transacting business in New York within
the meaning of CPLR 302(a)( D. and there was no
personal jurisdiction under CPLR 302(a)( 3) be
cause plaintiffs injury did not occur in New York
(112 A D.3d 34, 973 N.Y.S.2d 681 2013] ). The
two dissenting justices concluded that the contacts
demonstrated the “purposeful creation of a continu
ing relationship” sufficient to establish jurisdiction
over defendants under CPLR 302(a)( I) ( ‘d at 56,
973 N.Y.S.2d 681).
ii
Plaintiff argues that New York courts have per
sonal jurisdiction o\er defendants under CPLR
302(a)(]). based on their purposeful activity, as
demonstrated by [Si’s active solicitation of
plaintitT to undergo surgerx. and defendants’ pre
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and post-surgery contacts related to plaintiffs med
ical treatment, including emails, letters and the ex
change of documents. Plaintiff also contends New
York courts have personal jurisdiction over defend
ants under CPLR 302(a)(3) because defendants
committed a tortious act outside New York State
which caused injury to him within New York.
Defendants argue that their contacts with
plaintiff merely responded to his inquiries or con
stituted follow-up to the surgical procedures. and
do not constttute transacting business in New York
State within the meanine of the CPLR so as to con
fer personal jurisdiction over the defendants. Fur
thermore. they contend that because ulaintiffs in
Juries occurred in Florida. his reliance on CPLR
302(aX3) as an alternative basis of jurisdiction is
without merit, They also argue that plaintiff failed
to effectuate proper service of process over all the
[SI defendants.
[l][2][3j CPLR 302(a)(l) provides in relevant
part:
“(a) Acts which are the basis of jurisdiction. As
to a cause of action arising from any of the acts
enumerated*376 in this section, a court may exer
cisc personal jurisdiction over any nondomiciliary’ who in person or through an agent:
...

“1. transacts any business within the state or con
tracts anywhere to supply goods or services in the
state....” (CPLR 3021a1[ Ii.)
Whether a non-domiciliary is transacting busi
ness within the meaning of CPLR 302(a)(l) is a
fact based determination, and requires a finding that
the non-domiciliary’s activities were purposeful and
established “a substantial relationship between the
transaction and the claim asserted” ( ***72/.’j,c.
/tharg i’. Doucet, 9 N.Y.3d 375. 380, 8-19 NYS.2d
50 I. 880 N.E.2d 22 [2007]. citing Deutsche Bank
Sec., tue. v. hiontana BJ aJ tin’s.. 7 N.Y.3d 65. 71.
818 N.Y.S.2d 164, 850 N.E.2d 1140 [2006] ). Pur
poseful activities are volitional acts by which the
non-domiciliary
‘avails itself of the privilege of
“
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conducting activities within the forum State. thus
invoking the benefits **993 and protections of its
laws’ ( Fischharg 9 N.Y.3d at 380, 849 N.Y.S.2d
501, 880 N.E.2d 22, quoting AicKee F/cc Co v
Ran/and--Borg Corp, 20 N.Y.2d 377. 382, 283
N.Y.S.2d 34, 229 N,E.2d 604 [1967], and citing
Ford v Enu I-/asp, 32 N.Y.2d 464, 471, 346
N Y.S 2d 238, 299 N.E 2d 659 [1973] ). More than
limited contacts are required for purposeful activit
ies sufficient to establish that the non-domiciliary
transacted business in New York (see e g £hren
feid v Bin tfahfim, 9 N.Y.3d 501, 508. 851
NY S 2d 381. 881 NE 2d 830 [2007])
“

[4] The lack of an in-state physical presence is
not clispositive of the question whether a nondomiciliary is transacting business in Ness York
Indeed, “[w]e have in the past recognized CPLR
302(a)(l) long-arm jurisdiction over commercial
actors
using electronic and telephonic means to
project themselves into New York to conduct busi
ness transactions” ( Deutsche Bank Sec mc, 7
N.Y.3d at 71. 818 N.Y.S.2d 164, 850 N.E.2d 1140
[holding that CPLR 302(a(l) conferred long-arm
jurisdiction over out-of-state institutional investor
who called plaintiff, a New York securities firm, to
make a trade, and the suit arose from that transac
tion], citing Parke—Bernet Ga//cries v Frank/yn, 26
N.Y.2d 13, 308 N Y S.2d 337. 256 N.E.2d 506
[1970], and Ehr/,ch—Boher & Co v University of
Houston, 49 N.Y 2d 574, 427 N.Y.S.2d 604, 404
N.E.2d 726 [1980]; see Ficchharg v Doucet, 9
N,Y.3d 375, 849 N.Y.S.2d 501, 880 N.E.2d 22
[2007] [California defendants “transacted business”
where they foniied an attorney-client relationship
with plaintiff attorney in New York through numer
ous telephone calls, faxes, mail contacts, and
emails]; Parke—Bernet Ga//cries, 26 N Y,2d at
17—l8, 308 N.Y.S.2d 337. 256 N.E2d 506
[California defendant who actively participated in
live auction held in New York via telephone subject
to jurisdiction under CPI,R 302(a)(l) in an action
arising out of that auction] ).
..

,

[5][6] Regardless of whether by bricks and
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mortar structures, by conduct of individual actors.
or by technological methods that *377 permit busi
ness transactions and communications without the
physical crossing of borders, a non-domiciliary
transacts business when ‘on his [or her] own initi
ative ... [the non-domiciliary] project[s] himself [or
herself]’ into this state to engage in a ‘sustained and
substantial transaction of business’ ( Fischharg, 9
NY3d at 382, 849 N,YS2d 501, 880 NE2d 22,
quoting Parke—Bernet Ga//cries, 26 N Y 2d at 18.
308 N Y S 2d 337, 256 N E 2d 506) Thus, where
the non-domiciliary seeks out and initiates contact
with New York, solicits business in New York, and
establishes a continuing relationship, a nondomiciliary can be said to transact business within
the meaning of CPLR 302(a)(l) ( friscl-iharg, 9
NY3dat38l.849NYS2d501,880NE2d22)
“

“

[7][8][9] Plaintiff contends that the totality of
defendants’ contacts establish that it conducted
business in New York through its solicitation and
several communications related to LSls medical
treatment of plaintiff. We disagree. In order to sat
isfy
‘[t]he overriding criterion’ necessary to es
tablish a transaction of business” within the mean
ing of CPLR 302(a)(l), a non-domiciliary must
commit an act by which it “purposefully avails it
self of the privilege of conducting activities within
[New York]” (see Ehren/e/d, 9 N Y.3d at 508, 851
NYS.2d 381, 881 NE2d 830, citing ***726McK.
cc E/ec (‘o v Ran/and—Borg Corp 20 N.Y.2d
377, 382, 283 N.Y.S.2d 34, 229 N.E 2d 604 [1967],
and Deutcche Bank See, Inc v Montana Bd of
Invs, 7 N.Y.3d 65, 71, 818 N.Y.S.2d 164, 850
N.E 2d 1140 [2006] ). Plaintiff here admits that he
was the parry who sought out and initiated contact
with defendants after **994 viewing LSI’s website
According to plaintiff, that website informed view
ers about LSI medical services and its professional
staff. However, he has not asserted that it permitted
direct interaction for online registration, or that it
allowed for online purchase of LSI services (see
Ha/as v Dicks Sporting Goods, 105 A.D.3d 1411,
1412, 964 N,Y,S.2d 808 [4th Dept.20l3]; Murphy
v Cirrus Design (‘orp, 38 Misc.3d I 227[A]. 2013
“

.
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Citigroup Inc v (‘iU Holding Co, 97 F.Supp.2d
549, 565 [S.D.N.Y.2000] ). Passive websites. such
as the LSI website, which merely impart informa
tion without permitting a business transaction, are
generally insufficient to establish personal jurisdic
tion ( (irimaldi v Guinn, 72 A.D.3d 37, 48, 895
N Y S 2d 156 [2d Dept 2010]; see Bent/u.s h
Design forp v Contractor Hg! Servs LLC, 75
AD 3d 826, 829, 905 NY S 2d 340 [3d Dept 2010]
American Homecare Fedn Inc v Paragon Set
109,
114
enfl/lc
Carp,
27
F Supp 2d
[D Conn 1998]: Edherg v Aeogen Corp, 17
F Supp 2d 104, 114 [D Conn 1998], Boric v Bock
Water Heaters, 3 Misc 3d 835. 840. 775 N Y S 2d
452 [Sup Ct Suffolk County 2004]; see also Morilla
*5
v Laser Spine Inst LLC, 2010 WL 3258312, at
*15
[DN.J. Aug
2010 U.S Dist LEXIS 83608, at
16, 2010, No 2 10—CV—0l882 WI-lW) “378
[finding LSI website containing “only information
and a generic contact information input form” pass
ive and insufficient to establish personal jurisdic
tion] ). Thus, as plaintiff concedes, the mere fact
that he viewed LSI’s website in New York is insuf
ficient to establish CPLR 302(a)(i) personal juris
diction over defendants.
[10] Plaintiff argues, however, that LSI did
more than just post an online advertisement. He al
leges that over months, there were several tele
phone calls and email communications between
plaintiff and LSI representatives, that he sent MRIs
and blood work to LSI, and that LSI sent prescrip
tions to his New York-based pharmacies. To the ex
tent plaintiff argues that by sheer volume of con
tacts, defendants are subject to personal jurisdiction
in New York, e disagree. As we have stated it is
not the quantity but the quality of the contacts that
matters under our long-arm jurisdiction analysis (
Lice, v Lebanese Can Bank, SAL, 20 N.Y.3d 327.
338. 960 N Y.S.2d 695, 984 N.E.2d 893 [2012]: see
also Fischharg 9 N.Y 3d at 380, 849 N Y.S 2d
501, 880 N.E.2d 22)
Turning to the content and “quality” of defend-
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ants’ contacts with plaintif/, it is apparent that they
were responsive in nature, and not the type of inter
actions that demonstrate the purposeful availment
necessary to confer personal jurisdiction over these
out-of-state defendants. After plaintiff initially
sought out LSI, LSI responded with information de
signed to assist plaintiff in deciding whether to ar
range for LSI medical services in Florida. For ex
ample, after plaintiff sent his MRI for evaluation,
LSI sent him a letter setting forth a preliminary
evaluation and treatment recommendations.
Once plaintiff confirmed his interest, and the
June 9, 2008 surgery date was set, he fully engaged
with defendants in order to ensure that all pre
surgical matters were completed. Plaintiff filled out

and returned the insurance forms and attempted to
negotiate payment arrangements; he arranged for
his travel and lodging; he completed and sent LSI
the necessary registration forms; he ensured that his
blood work was sent to LSI before his arrival in
Florida; and he requested that an LSI ***727 doc
tor speak with his New York-based doctors con
cerning the impending surgery at the LSI facility.
As part of the preparation for plaintiffs arrival,
these communications served the convenience of
plaintiff**995 (see Mill/ken v. HoIst, 205 A.D.2d
508, 510, 612 N,Y,S.2d 660 [2d Dept.l994] ), and
fail to establish that defendants
avail [ed]
[themselves] of the privilege of conducting activit
ies within the forum State” (see Fischharg, 9
N.Y,3d at 380, 849 N.Y,S.2d 501, 880 N.E.2d 22,
quoting *379TicKee Flee. Co. v. Rauland--Borg
Corp., 20 N.Y.2d 377, 382, 283 N.Y.S.2d 34, 229
N.E.2d 604 [1967], and citing Ford v. Unity I-Iosp..
32 N.Y.2d 464, 471. 346 N.Y.S.2d 238, 299 N.E.2d
659 [1973]).
Plaintiff urges us to consider the contacts
between plaintiff and LSI once he returned to New
York on June 12th, after the first two Florida sur
geries. Our long-arm statute requires that the cause
of action arise from the non-domiciliary’s actions
that constitute transaction of business. “[T]here
[must be] a substantial relationship between the
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transaction and the claim asserted” ( Fnchharg, 9
N,Y.3d at 380, 849 N.Y.S.2d 501, 880 N.E.2d 22).
Here, plaintiff’s claim is based on the June and Au
gust surgeries in Florida. Contacts after this date
cannot be the basis to establish defendant’s relation
ship with New York because they do not serve as
the basis for the underlying medical malpractice
claim (see liar/ow v Children’s Hosp, 432 F 3d
50, 62 [1st Cir2005] [in most cases. where the
cause of action must arise from the contacts. con
tacts after the cause of action arises will be irrelev
ant] ) Further, defendants’ contacts with New York
at the behest of the plaintiff subsequent to the first
two Florida surgeries but before the third cannot be
used to demonstrate defendants actie1y projected
themselves into New York (see SkrocCki v Marcello, 810 FSupp2d 501, 510. 512 [EDNY2OII]
[defendant’s contacts with forum state arising from
initial communication with plaintiff irrelevant for
CPLR 302(a)(1) jurisdictional analysis], citing
(]rimald,, 72 A,D.3d at 51, 895 N Y S 2d 156, and
Zthiz Corp v FCN Tech Solutions, 777 F Supp 2d
408. 421 [E.D.N.Y.201l] ). In any event, even con
sidering the defendants’ contacts following the sur
geries, they are similar in kind to the pre-surgery
contacts and for the same reasons do not constitute
the transaction of business required by CPLR
302(a)( 1).
It is no longer unusual or difficult, as it may
once have been, to travel across state lines in order
to obtain health care from an out-of-state provider
It is also not unusual to expect follow-up for outof-state treatment. Given this reality, to find de
fendants’ conduct here constitutes transacting busi
ness within the meaning of CPLR 302(a)(I). based
on contacts before and after the surgeries, would set
a precedent for almost limitless jurisdiction over
out-of-state medical providers in future cases. We
do not interpret the expanse of CPLR 302(a)(I) to
be boundless in application.
The decision in Etra i’ Matta, 61 N Y.2d 455.
474 N.Y.S.2d 687, 463 N.E.2d 3 (1984), supports
our conclusion here. In Etra the Court held that
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op. 08054

CPLR 302(a)(l) did not confer personal jurisdiction
over an out-of-state doctor in a medical malpractice
action arising from that doctor’s *380 treatment of
plaintiffs’ decedent. A Massachusetts doctor was
solicited in Massachusetts by a New York patient
and treated the patient in Massachusetts, but sub
sequently sent an experimental drug to New York
and acted as a consultant to a New York doctor. We
held that those contacts were insufficient to consti
tute a transaction of business for purposes of CPLR
302(a)( 1).
The Appellate Division has also declined to ex
tend 1.ong-arm jurisdiction under CPLR. 302(a)( 1) to
cover out-of-state medical***728 centers where the
contacts were limited or the injury occurred outside
New York, ].n **996()Brien v. Hdckensack Univ.
Med CIr,, 305 A,D,2d 199, 760 N,Y,S,2d 425 (1st
Dept. 2003), a New Jersey hospital treated a New
York resident in New Jersey, referred him to a New
York hospital, prescribed him chemotherapy to be
administered in New York, and regularly commu
nicated with his New York doctors. According to
the First Department, these “sporadic” contacts
with New York were insufficient under CPLR
302(a)(I) because they were “not carried out from a
permanent location in the State or by [the hospit
al’s] agents or employees in the State.” (Id. at 201,
760 N.Y.S.2d 425.) In Hermann v, Sharon Hasp.,
135 A.D.2d 682, 522 N.Y.S.2d 581 (2d Dept.l987),
the Second Department held that CPLR 302(a)(l)
did not confer personal jurisdiction over a Con
necticut hospital in a New York plaintiffs medical
malpractice action arising from injuries sustained in
the course of treatment at the hospital. The court
reasoned that plaintiff had not shown his treatment
arose from any transaction of business in New York
where the hospital had no offices in New York and
conducted its healthcare activities solely in Con
necticut, despite the fact that many of its doctors
were licensed to practice in New York and many of
its patients were New York residents.
[II] Plaintiff argues that LSl has been found
subject to personal jurisdiction by other courts, and
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urges us to follow suit. He relies on Henderson v
Laser Spine Inst LLC, 815 F.Supp.2d 353
(D.Me.201 1) and Bond v Laser Spine lnst, LLC,
2010 WL 3212480, 2010 U.S. Dist LEXIS 82736
(E.D.Pa., Aug II, 2010, No. l01086). These
cases are distinguishable because they both involve
more extensive contacts and personal jurisdiction
statutes that are coextensive with the Federal Due
Process Clause In Henderson. unlike here, the
court found LSI’s web-site semi-interactive and na
tionwide print advertising contributed to the
plaintiffs decision to contact LSI In Bond, LSI had
a Philadelphia “consult” office and took a more act
ive role in that plaintiffs post-surgical treatment
Moreover, these cases “381 were decided based on
statutes that, unlike CPLR 302(a). permit an exer
cisc of personal jurisdiction to the full extent of the
Federal Due Process Clause (see Kreutter v ICc
Fadden Cd Corp
71 N Y 2d 460, 471, 527
NYS2d 195, 522 NE2d 40 [1988] [New York’s
long-arm statute “does not confer jurisdiction in
every case where it is constitutionally permiss
ible”]; cf liordla, 2010 WL 3258312, at *6, 2010
U S. Dist LEXIS 83608, at *l6l7 [finding alleged
contacts based solely on LSI’s passive website were
insufficient to establish personal jurisdiction under
the Federal Due Process Clause] ).
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415 [1st Dept.l977] ). Here, the injury occurred in
Tampa, Florida, where plaintiff underwent the sur
geries that are the basis for his medical malpractice
claim. Therefore, CPLR 302(a)(3) cannot be a basis
for personal jurisdiction over defendants,
***729 **997 flJ
Our determination that New York lacks person
al jurisdiction over defendants makes it unneces
sary for us to consider whether plaintiff effectuated
service of process over defendants,

Accordi.ngly, the Appellate
should be affirmed, with costs,

Division

order

Chief Judge LIPPMAN an.d Judges GR.AFFEO,
READ, SMITH, P100TT and ABDUS-SALAAM
concur.
Order affirmed, with costs,
N,Y,,2014,
Paterno v, Laser Spine Institute
24 N,Y.3d 370, 23 N.E.3d 988, 998 N,Y.S.2d 720,
2014 N.Y. Slip Op. 08054
END OF DOCUMENT

[l2][l3] We also reject plaintiffs alternative
basis for personal jurisdiction asserted under CPLR
302(a)(3). This section provides that New York
courts have personal jurisdiction over a nondomiciliary who “commits a tortious act without
the state causing injury to person or property within
the state”(CPLR 302[a][31 ). We disagree with
plaintiff that the allegations in his complaint estab
lish that his injury occurred in New York, Rather.
the situs of the injury in medical malpractice cases
is the location of the original event which caused
the injury, and not where a party experiences the
consequences of such injury ( Her,nann, 135
A.D 2d at 683, 522 N.Y S 2d 581, citing McGowan
i’ Smith, 52 N.Y.2d 268, 273—274. 437 N.Y.S.2d
643, 419 N E.2d 321 [1981], and Kramer v Hotel
Los Monteros S A, 57 A.D.2d 756. 394 N.Y.S.2d
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Comfort Dogs in New York
Tammy Smiley and Anti rea M DiGregono
New York Law Journal

1
In the recent case of
the Appellate Dis,sion Second Department neld, in a case of first
impression in New York that a “therapeutic comfort dog” may accompany a child victim cn the witness stand
during the victim’s trial testimony Although the New York Court of Appeals has not yet weigned in on this issue, the
scales appea” to t’ n asor of Tohorn being upneld given the nationwide trend n support of courthouse dogs and
New Ycr.t statutes and case la triat sucoh accommoaating special w’t”’esses Triis article will examine toe
growirg acceotance and use of working dogs in the courthouse the balar’c’ng of a defendant’s rights against
accommodations for special witnesses and the future of courthouse dogs r criminal cases

Decades of Dogs

The use of dogs to assist victims and witnesses in the criminal justice system is not a recent phenomenon In 1989,
Sheba a retired seeing-eye dog, assisted child sexual-abuse victims and consoled the elderly and the famlies of
murder vctms in the Queens County District Attorneys Office In 1990 Uachss a German shepherd, appeared in
court aith a 5-year-old girl in a hearing in Mississippi In 2003, Jeeter, a Lacrador retriever, accompanied sisters
into a Washington court during hearings ard trial testimony In 2004 Ellie a Labrador retriever mix. started working
,n a Seattle prosecutor’s office, helping with victim interviews In 2011 Rose (of Tohom fame) accompanied a 15year-old sexual-abuse victim to the stand in Poughkeepsie ‘1
The courthouse-dog phenomenon has spread to at least 20 states and two other countries (Canada and Chile),
and shows no signs of abating This year, York County in Pennsylvania, the Terrebonne District Attorney’s Office
in Louisiana, and the Sarpy County Attorney’s Office in Nebraska have joined the growing ranks of courthouse dog
users, and the Boulder County District Attorney’s Office is considering adding a courthouse dog to its staff
6
Appellate courts that have considered the question of whether use of a courthouse dog has violated a defendant’s
rights have soundly rejected that notion The Tohom court noted that Rose’s presence was unobtrusive, the trial
court issued limiting instructions to the jurors that they must not draw any inference in favor of or against either side
because of the dog’s prese”ce and the trial court balanced the victim’s demonstrated need for Rose against the
potential prejudice to the defendant The court in State v Dye 283 P 3d 1130 (Wash App Div 1 2012) found that
(1) the victim’s need for emotional support via a facility dog outweighed the possibility of prejudice to the defendant,
(2) the defendant’s ability to cross-examine the vulnerable witness satisfied the defendant’s confrontation rights,
and 3 tCe court’s limiting instructions to tne jury to not ‘make any assumptions or draw any conclusions based on
the presence” of the facility dog alleviated any prejudice to the defendant The court in People v Spence, 212 Cal
App 4tn 478 (2012), found that the presence of an unobtrusive facility dog used as a comfort item for a chId
victim did not violate the defendant’s constitutional rights
With the use of courthouse dogs becoming more commonplace the question posed is not whether such dogs may
be used but rather under what circumstances is their use appropriate
Rights vs Accommodations

The U S Supreme Court has recognized :ra special accommodations for vulnerable victims can be approprate In
Mary/and v Craig 497 U S 836 (1990), the court ruled that the Sixth Amendment’s Confrontation Clause did not
bar the use of one-way closed-circuit television to present testimony by a child sexual-abuse victim The court
noted that although the Confrontation Clause embodies a “preference” for face-to-face confrontation, the state’s
interest in the physical and psychological well-being of child abuse victims could outweigh the defendant’s right to
face his accusers in court /
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Such an accommodation passes constitutional muster upon an individualized finding that the accommodation was
8 New York. too,
necessary to protect the welfare of the particular child witness who is being called to testify.
provides accommodations for special victims and witnesses and has. pre-Tohom, allowed a child victim to testify
holding a comfort object.
9 The use of comfort items and accommodations for special victims is recognized
nationwide and has included the utilization of dolls, teddy bears, and support adults.°
Of course, using a witness accommodation must not infringe upon a defendants constitutional rights, such as the
rights to a fair trial and due process. or the right to confront an adverse witness. A defendant might harbor concern
that use of a courtroom dog will elicit juror sympathy for the complainant, make a witness seem more credible, or
make it appear that the dog is comforting the witness because the defendant is guilty. To ensure that a defendant is
not subject to prejudice. precautions must be taken.
The New York Legislature has drafted bills that delineate the circumstances under which a courthouse dog may be
sec
a criminal proceeding tha
The c N D cv de amo”g o
be th “qs ‘a
4
t a rac
dog m
isea
nvolves an offense committed against, or witnessed by. a person who is physically. mentally. or psychologically
impaired, under 18, or a victim or witness of a crime of violence or sexual assault, (2) when the court determines by
a preponderance of the evidence that it is likely that such wtness will be unable to communicate effectively if
required to testify without the dog’s presence. (3) if the dog’s presence will facilitate the witness testimony, (4) if the
dog graduated from an assistance-dog organization accredited by Assistance Dog International, (5) if the dog is

partnered with a professional facilitator, is skilled at maintaining a calm manner, has good behavior in a variety of
environments,, and is accustomed to interacting with physically, emotionally and/or developmental disabled
individuals, and (5) if the jurors are instructed that facility dogs are used in a courthouse to help reduce witness
anxiety, that no significance should be attributed to the dog’s presence, and that the dog’s presence does not
suggest endorsement of the testifying witness.
Perhaps it is debatable whether the Legislature’s requirements are the most practical and effective way to
determine when the use of a facility dog would be appropriate. For example, requiring proof that the dog can
maintain good behavior in a “variety of environments” may be seen as overreaching because the dog will be used
only in a courtroom setting. Also, limiting dogs to graduates from an organization approved by Assistance Dog
International might unnecessarily preclude the use of a well-behaved dog, trained to appear in a courtroom setting,
and proven to interact favorable with a given victim/witness. Moreover, the strictures of the proposed legislation
may interfere with a judge’s inherent power to control courtroom proceedings in whatever manner is consistent with
decorum an.d due process.’
Even if the proposed legislaton is not enacted, there should nonetheless be guidelines. A court should strike a
balance between the right of an accused to a fair trial and the state’s interest in the physical and psychological well
being of a vulnerable witness. A hearing might be necessary to reach an appropriate determination. To further
reduce the possibility of prejudice to a defendant, a court might shield the jurors view of the dog. Also, courts
should provide a limiting instruction to ensure that the jurors do not, based upon the dog’s presence, draw any
inferences in favor of or against either side, allow sympathy to enter their deliterations, or speculate about the
witness’ veracity or defendant’s guilt.
Future in New York
The Tohom case involved the use of a courthouse dog in regard to a child sexual-abuse victim. But, the use of a
courthouse dog might also be extended to other vulnerable courtroom participants in New York. For example, an
appellate court in Washington State upheld the use of a courthouse dog for a significantly disabled adult. A judge
(also in Washington State) advocated, albeit unsuccessfully, for the use of a courthouse dog to calm a disruptive
13 And, New York’s proposed facility-dog legislation extends the use of such canines to a variety of adult
defendant.
and child witnesses.

Moreover, the use of courthouse dogs reaches beyond the courtroom, Facility dogs have been used in York
County, Pa, Treatment Courts (such as drug court, mental-health court, and DUI court) to assist offenders in their
recovery. Courthouse dogs can also help calm veterans with post-traumatic stress disorder and people with mental
14
-health issues and addictions
The addition of courthouse dogs to treatment centers in New York could be
productive,
Conclusion

The use of courthouse dogs is part of the increasing awareness of the needs of special witnesses. Sensitivity to
such witnesses should not, of course, lead to the trampling of defendants’ rights. A reasoned approach to the
expansion of witness accommodations can facilitate the truth-finding process by enabling a vulnerable witness to
participate more fully in courtroom proceedings.

Tammy Smiley is the chief of the Appeals Bureau in the Nassau County District Attorney’s Office. Andrea M.
DiGregorio is an assistant district attorney in the office. The views in this article are the authors’ own.
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§642-a(6) (permitting a person supportive of a child or special witness to be present and accessible to the witness
during the witness testimony), People v Wrotten, 14 N Y 3d 33 (2009) (permitting elderly, sickly, out-of-state victim
to testify via live, two-way closed-circuit television), People v Cintron, 75 N Y 2d 259 (1990) (permitting child sexual
-abuse victim to testify via live, two-way closed-circuit television), People v Gutkaiss, 206 A D2d 628 (3d Dept
1994) (permitting child sexual-abuse victim to hold teddy bear when testifying), see also People v Spence, 212
Cal App 4th 478 (2012) (child-abuse victim permitted to testify while a support canine was present at her feet),
State v Dye, 283 P 3d 1130 (Wash App Div 1 2012) (adult victim with significant developmental disabilities
permitted to testify with a facility dog seated at his feet) review granted, 176 Wash 2d 1011 (2013) People v
Spence 212 Cal App 4th 478 (2012) (child abuse victim permitted to testify while a support canine was present at
her feet)
3 Dogs used in the courthouse for victim/witness support have included canines referred to as “facility” “comfort,”
“courthouse,” and “therapy” dogs
4 See Courthouse Dogs, Evolution of Courthouse Dogs,
5 See Courthouse Dogs, Where Courthouse Dogs Are Working
6 Liz Evans Scolforo York County’s Newest Treatment Court Employee a Dogged Worker If a Bit Furry
Yorkdispatch corn (June 18 2013)
“mt’ner”’c cut_encoeagedzoi 2cr, Mary K/patrick, Service Dog Calms Victims During Investigation
hournatoday corn, (June 7 2013), tpjwci hcjrnatodm,’ corn’articie 20 ‘30607/AR UCLES 130609602, Nebraska
To Get Its First Courthouse Dog (May 15, 2013),
1qccJsJ3g/y7367J6o2Dio5363’’kit58flz/ndexhrrni/%,zz2aooPciJp Mitchell Byars, Boulder County
Considers Making Dog A Courthouse Companion Daily Camera, (May 3, 2013),

7 Craig, 497 U S at 852-53
8 Id at 855-56
9 Exec L §642-a(S) Exec L §642-a(6), People v Gutkaiss 206 A D 2d 628 (3d Dept 1994)
10 Holmes v United States, 171 F 2d 1022 (DC Cir 1948) (allowing 9-year old to sit on mothers lap), State v
Cliff 782 P 2d 44 (Idaho CI App 1989) (8-year old holding doll upheld), Baxter v State, 522 N E 2d 362 (Ind S
Ct 1988) (allowing 9-year old to hold hand of support person), State v Johnson, 528 N E 2d 567 (Ohio Ct App
1986) (allowing 8-year old to sit on aunt’s lap), State v Hakimi, 98 P 3d 809 (Wash Ct App 2004) (7-year-old
allowed to carry doll), Smith v State, 119 P 3d 411 (Wyo S Ct 2005) (15-year-old allowed to hold teddy bear)
11 S4865-2013 A7159-2013

12 See People v Hinton, 31 N Y 2d 71 74 (1972), People v Hagan, 24 NY 2d 395, 395 (1969), see also Jud L
§2-b
13 Jennifer Sullivan “Stun-gun Sleeve, Therapy Dog Considered to Prevent Outbursts in Alleged South Park

Killer’s Trial,” The Seattle Times, (April 24, 2011)
rclebc2-lrn html

14 Courthouse Dogs, New Courthouse Dog Teams,

gcourtnuseucscrn

Copyright 2013 ALM MedIa Properties, LLC All rights reserved

Reprinted with permission from the October 1. 20 13 edition of the New York La Journal © 2015 ALM Media
Properties. tiC All rights reserved Further duplication without permission is prohibited For information, contact
lnircJrpit’com
87-257-3382 igpiintVaahncuni or visit
-

_____AD3d_____

141

uprimi (&rnrt uf tI ‘tutc uf New 1nrk
TC1tUti

tUtWfl: ‘1CLTfl

4Juiitia1 Oqrnrtmirnt
D38605
W/kmb
Argued December 7, 2012

WILLIAM F. MASTRO, J.P.
THOMAS A. DICKERSON
SAND L. SGROI
SYLVIA HINDSDIX, JJ.

,nhl ñ’7iii
LU I I U / I .L I

OPINION & ORDER

The People, etc., respondent,
v Victor Tohom, appellant.
(md. No, 149/10)

APPEAL by the defendant from ajudgment of the County Court (Stephen L. Greller,
J.), rendered July 28, 2011, in Dutchess County, convicting him of predatory sexual assault against
a child and endangering the welfare of a child, upon a jury verdict, and imposing sentence.
Thomas N.N. Angell, Poughkeepsie, N.Y. (Steven Levine of counsel), for appellant.
William V. Grady, District Attorney, Poughkeepsie, N.Y. (Kirsten A. Rappleyea of
counsel), for respondent.
SGROI, J.

“[Dogs] are such agreeable friends—they ask no

questions—they pass no criticisms” (George Eliot, Scenes of Clerical Life [1857]), but do they
belong in the courtroom? On this appeal, we examine the question ofwhether the courts ofthis State
should permit the presence of a therapeutic “comfort dog” in a trial setting when the court determines
that the animal may provide emotional support for a testifying crime victim. We conclude that this
question should be answered in the affirmative.
çgroi/Pretrial Motion
Pursuant to a Dutchess County indictment dated December 16, 2010, the defendant
was accused of committing the crimes of predatory sexual assault against a child (Penal Law
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130.96), a class A-TI felony, and endangering the welfare of a child (Penal Law § 260.10), a class A
misdemeanor. Specifically, it was alleged that between the summer of 2006 and November 2010,
the defendant engaged in multiple acts of sexual misconduct, including frequent sexual intercourse,
with his daughter (hereinafter J), who was under the age of 18 years, having been born in 1995. It
was further alleged that, as a result ofthe defendant’s misconduct, the victim twice became pregnant,
and that on both occasions the defendant arranged for her to undergo an abortion.
By notice of motion dated May 12, 2011, the People sought to allow “Rose,” a
Golden Retriever therapy assistance animal, or “comfort dog,” to accompany J on the witness stand
hiIe she testified at the defendant’s trial. In support of the motion, the People argued that Rose had
proven useful during J’s interviews and therapy sessions because the presence of the dog made J
more at ease and allowed her to become “more verbal.” More importantly, J had expressed anxiety
about having to testify and be cross-examined at trial regarding the details of the alleged abuse, and
J’s therapist indicated that Rose’s presence would help to alleviate the apprehension, as well as the
psychological and emotional trauma that such testimony might engender.
The People acknowledged that there was “no case law or statutory authority in New
York for specifically allowing an assistance dog to accompany a witness to the stand, however, there
was precedent for allowing a child witness to have a comfort item (e.g., a teddy bear) while
testifying.” The People argued that J qualified as a “special witness” under the Criminal Procedure
Law, and that support for allowing Rose to be present with J while she testified could be found in

Executive Law

§ 642-a, which allows for a “person supportive of [a] ‘special witness” to be

“present and accessible” during the testimony of the witness,
In opposition, the defendant argued, inter alia, that Rose’s presence would “clearly
prejudice the jury against” him. More specifically, the defendant maintained that the dog’s presence
would convey to the jury that the witness is under stress as a result of testifying about the subject
events, and that her stress resulted from “telling the truth.” The defendant further argued that the
jury would be more “sympathetic” to J if Rose were present, and that cases involving therapy dogs
“overwhelmingly” involve preteen witnesses, whereas, at the time of trial, J was 15 years old. Thus,
the defendant concluded that J should not be afforded the requested accommodation when she
testified at trial.

The County Court scheduled a hearing on the issue of whether Rose should be
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permitted to accompany J and slav beside her as she testified. However, the hearing was not a
scientific-evidence hearing scheduled in accordance with the dictates of Five v United States (293
F 1013 [Ct App DC1) and. notably, the defendant never requested a Frye hearing.
At the hearing, testimony was adduced from Lori Stella. an employee of the Dutchess
County Office of Child and Family Services, who stated that her title was “licensed Master of Social
Work,” and that she had four years of experience working with children in the foster-care system.
Stella explained that J spent the first 10 years of her life living in Guatemala, where she was raised

by her maternal grandparents, that she then came to the United States at the defendant’s request, that
the abuse began soon thereafter, and that J had virtually no contact with her mother. Stella had been
working with J since August 2010, and had seen her professionally about once per week since that
time. According to Stella. J had been diagnosed by a psychiatrist with post-traumatic stress disorder
as a result of the sexual abuse perpetrated upon her by the defendant, Stella also stated that J was
“unable to express her emotions”; that she did not want to discuss the abuse: and that she had trouble
sleeping at night. Stella observed that. during J’s therapy sessions. vou can visibly see the anxiety;
jJ] will normally be pulling at her sleeves and not able to sit still [or] make eye contact.” Stella
further testified that she had utilized Rose during at least three 30-45 minute therapy sessions with
J. and that the use of the dog was recommended b’ Stella’s supervisor. Stella stated that when Rose
was present. “J is a lot more verbal, just in general, about her day, her comings and goings.” When
Stella discussed the fact that J was to testify at trial, and would then see and confront the defendant
again after having been away from him for over one year, J “started to experience some anxiety.”
In particular, Stella explained that J was worried and did not feel safe because of “the way that her
family members have made her feel about this situation[,]” as if she were a scapegoat. However,
when Rose “placed her head on i’s lap, and J began to pet her, [J] was better able to talk about [how]
she felt and how she would feel safer if Rose was present with her in the courtroom.”
Stella also testified that having J testify in open court about the abuse would be
tantamount to “retraumatizing her and causing her to experience post-traumatic stress disorder
symptoms and possibly increase those symptoms.” In fact, Stella noted that. “even in therapy when
J is very upset about something. she completely shuts down.” In Stellas opinion. Rose’s presence
with .1 while she testified “would have a soothing impact on [J]’; would allow ito “be able to better
express herself verbally’; and would “decrease her levels of physiological stress.” Stella stated that
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it is easier for J to talk about matters “[w]hen she maintains her composure.”
At the conclusion of Stella’s examination and cross-examination, the People argued
that Rose should be permitted to accompany J to the stand, explaining that “if Rose senses J’s
anxiety [she] will [simply] sit up and put her head on J’s lap.” Indeed, Rose had been trained since
the age of eight weeks “to sense stress and anxiety and act in such a way to help reduce that” by
raising herself up and offering herself to the person to be petted. The People also noted that the court
could provide instructions to the jury with regard to the dog. The defendant requested that the court
deny the People’s motion and instead allow Stella to be present “anywhere in the courtroom, except
directly bet md [the witness] at the stand.”
The County Court then observed that if Stella were to sit in the back of the
courtroom, J would not see her, but that if Stelia were to sit near the front, “there’s a far greater
chance that a person can be deemed to be influencing the child’s testimony than the dog, who can’t
speak, who can’t speak to the child, [and] the child can’t speak back to the dog.” The court

determined that Stelia’s presence near J could lead the witness “to inadvertently look towards her
therapist for support and that could be deemed by the jury as looking for answers, and be
misinterpreted that she’s afraid to answer without checking with her therapist first, or that the
therapist is influencing what she’s about to say.” The court found that “there’s a far lesser chance
of that happening with the dog, which has been recognized in the case law.”
ount’Cs Decision
In an order dated June 1,2011, the County Court granted the People’s motion. The
court concluded, inter alia, that Executive Law

§ 642-a, “which establishes guidelines for the ‘fair

treatment of child victims as witnesses[,]’ is applicable to the 15 year-old victim in this case” since
the intent of that law “is to protect children under 16 years of age who are victimized by crime”
(emphasis added).

The court also found that J’s trial testimony was “likely to cause severe

emotional, mental and psychological stress,” which “necessitates the consideration of procedures to
protect [her] mental and emotional well-being while testifying.” However, the court also stated that
it did “not take the defendant’s argument lightly that to permit Rose to accompany the victim while
she is testifying may be prejudicial.” Accordingly, although the court granted the People’s request
to allow the comfort dog to accompany J during her testimony, pursuant to Executive Law

§

642-

a(4), it noted that “[w]ith an appropriately fashioned instruction to the jury, any possible prejudice
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will be minimized, if not eliminated[,]” and “in this regard [defense counsel is invited] to prepare
proposed limiting and curative instructions [which], if appropriate.

will be adopted by the court”

Trial/Sentence/Motion to Vacate Conviction
On June 2, 201 1, the defendant proceeded to a jury trial before the County Court.
Before J testified, the court instructed the jury as follows:
“Ladies and gentlemen, the next witness is [J] who is obviously
sitting in the jury box. As you might recall, I previously spoke to you
about the companion animal that’s with her, As I indicated before
and I reiterate to you now, during the testimony of [J] she will be
accompanied by a companion dog. The decision to allow this was
one the court made and you may not speculate in any way as to why
that decision was made, You must not draw any inference either
favorably or negatively from either side because of the dog’s
presence. You must not permit sympathy for any party to enter into
your considerations as you listen to this testimony, and this is
especially so with an outside factor such as a companion dog
permitted to be present in the courtroom, Each witness’s testimony
must be evaluated based upon the instructions I give you during my
charge and on nothing more,”
The trial transcript reveals no other mention of Rose’s presence during J’s testimony or at any other
point during the rest of the trial. The County Court repeated the above comments regarding the
presence of the dog in its instructions to the jury, given prior to deliberation.
At the conclusion of the trial, the jury returned a verdict convicting the defendant of
predatory sexual assault against a child and endangering the welfare of a child. On July 28, 2011,
the defendant was sentenced to an indeterminate term of imprisonment of 25 years to life on his
conviction of the count of predatory sexual assault against a child and a definite sentence of 1 year
of incarceration on his conviction of the count of endangering the welfare of a child, to run
concurrently with each other.
The defendant moved, pursuant to CPL 330.30(l), to set aside the verdict, arguing,
inter alia, that Rose’s presence during J’s testimony deprived him of a fair trial, and violated his right
to confront and crossexamine witnesses against him. The defendant also argued, among other
things, that Rose’s presence in the courtroom was not authorized under the Executive Law, and that
the court should have conducted a Frye hearing on the matter.
In an order dated July 27, 2011, the County Court denied the motion to set aside the
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verdict, holding that the defendant “had provided no authoritative proof that [the court’s decision
regarding Rose’s presence] requires reversal as a matter of law as mandated by CPL §330.30(1) [and
that] it is particularly noteworthy that defendant cannot demonstrate actual prejudice.” The court
also noted that it had offered the defense an opportunity to submit proposed jury charges with regard
to the dog’s presence at trial, but that the defense declined to submit such proposed charges.
lateArumeits
On appeal, the defendant repeats many of the arguments that he made in support of
his motion to set aside the verdict, and he also, inter alia. challenges the County Court’s conclusion
that CPL 60.42 (the so-called Rape Shield Law) barred him from presenting certain evidence in his
defense. With respect to the comfort-dog issue. the defendant argues that Executive Law

§ 642-a

does not specilicallv permitthe presence ofacomfort dog at acriminal trial; thatthe County Court’s
interpretation of the statute so as to permit such presence improperly invaded the domain of the
Legislature; and that the dog’s presence violated the defendant’s due process right to a fair trial and
impaired his right to confront witnesses against him. The defendant also contends, for the first time
on appeal, that Executive Law

§ 642-a is unconstitutional: that the People committed prosecutorial

misconduct because they were allegedly instrumental in providing the comfort dog for J’s use; and
that the court was required to make a finding of necessity before allowing such accommodation.
Discussion
Executive Law

642-a

The issue of whether a therapeutic comfort dog may he employed at trial is one of
first impression in this State. While the issue has been addressed in other jurisdictions, New York
courts have not yet had the occasion to analyze this development. It is also true, as the People noted
in their moving papers before the County Court, that there is no New York statute which specifIcally
states that comfort dogs are permissible in a trial setting. 1-lowever. the Legislature has generally
addressed the treatment of crime victims, and it has endeavored to ensure that those who are
victimized by criminal acts are treated fairly during the subsequent judicial process. To that end,
in 1984, New York passed article 23 of the Executive Law, entitled “Fair Treatment Standards for
Crime Victims,” In 1986, the Legislature added a new section to this article, section 642-a, entitled
“Fair treatment of child victims as witnesses.” The purpose of the legislation was to address the
emotional stress which a child victim might endure as a result of his or her necessary involvement
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with criminal proceedings. As explained above, the statute was relied upon by the People in support
of their motion and was found to be applicable herein by the County Court. In our opinion, the
County Court’s conclusion in this regard was correct and, thus, we reject the defendant’s first
argument, which was that there is no statutory authority in New York permitting a trial witness to
be accompanied by a therapy assistance animal, Specifically, we conclude that Executive Law

§

642a applies in this case.
Executive Law

§

642a states, in pertinent part:

“To the extent permitted by law,
the courts shall comply with the
following guidelines in their treatment of child victims:
.

.

.

“(4) The judge presiding should be sensitive to the psychological and
emotional stress a child witness may undergo when testifying.
“(5) In accordance with the provisions of article sixtyfive of the
criminal procedure law, when appropriate, a child witness as defined
in subdivision one of section 65.00 of such law should be permitted
to testify via live, twoway closed circuit television.

“(6) In accordance with the provisions of section 190.32 of the
criminal procedure law, a person supportive of the ‘child witness’ or
‘special witness’ as defined in such section should be permitted to be
present and accessible to the child witness at all times during his
testimony, although the person supportive of the child witness should
not be permitted to influence the child’s testimony.”
CPL 190.32(l)(a) defines “Child witness” as:
“a person twelve years old or less whom the people intend to call as
witness in a grand jury proceeding to give evidence concerning any
crime [defined in article 130 or 260 or section 255.25, 255.26 or
225.27 of the penal law] of which the person was a victim.”
CPL l90.32(l)(b)(ii) defines “Special witness” as:
“a person whom the People intend to call as a witness in a grand jury
proceeding and who is [m]ore than twelve years old and who is likely
to suffer very severe emotional or mental stress if required to testify
in person concerning any crime [defined in article 130 or 260 or
section 255.25, 255.26 or 225.27 of the penal law] of which the
person was a victim.”
CPL 65.00 defines “child witness” as:
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“a person fourteen years old or less who is or will be called to testis’
in a criminal proceeding, other than a grand jury proceeding,
concerning an offense [defined in article 130 or 260 or section 255.25
of the penal law] which is the subject of such criminal proceeding.”
Insofar as Executive Law

§ 642-a defines the terms “child witness” and “special

witness,” it does so only by reference to CPL 190.32. a provision which applies only in the context
of grandjury proceedings. In addition, insofar as Executive Law

§ 642-a defines the term “child

witness” in the context 0/a trial setting. as a person 14 years old or less. it defines that ternl. by
reference to CPL 6500, only for the purpose of determining whether the witness can testify by
closed-circuit television.
Executive Law

642-a does not define the term “child witness” in the context

presented at bar, to wit, where the witness is testifying in person at the trial of the defendant accused
of victimizing that witness. Even more significantly. for purposes of the issue on appeal. Executive
Law

§ 642-a(4), the subdivision of the statute that is the most all-inclusive, does not separately

define the term child witness. Nor does Executive Law

§ 642-a define the term “child victim,”

which is used both in the statute’s preface. as well as in the first three subdivisions thereof.
Additionally, as noted by the County Court. the statute employs the phrases “child victim” and “child
witness” somewhat interchangeably and, arguably. uses the terms in reference to the same individual.
Given the foregoing observations, it is not readily discernible from the language of
Executive Law

§ 642-a whether its provisions were meant to be applicable to the present situation,

which involves a witness who was 15 years old at time of trial.

Accordingly, under such

circumstances, examination of the legislative intent is in order.
As stated by the Court of Appeals in People v White (73 NY2d 468, 473-474, cert
denied 495

i,:s 859):
“The controlling principle in interpreting statutes is the legislative
intent (Ferres v City of New Roche//c. 68 NY2d 446. 45 1: Matter of
Alhano 1’ Kirby. 36 NY2d 526, 529-530; Matter of Petterson v
Davstrom Coip.. 17 NY2d 32. 38). Obviously, evidence of it is first
sought in the words the Legislature has used (Sega v State of New
York, 60 NY2d 183, 191; Riegeri Apis. Corp. v Planning Bd., 57
NY2d 206, 209; People v Graham, 55 NY2d 144, 151). But we may
not stop there; the spirit and purpose of the act and the objects to be
accomplished must also be considered (New YorkState BankersAssn.
vA/bright, 38 NY2d 430. 436; Ferres v City ofNew Roche//c. supra,
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at 446; Unifhrmed Firefighters Assn. v Beckman, 52 NY2d 463,
471):’
In the case at bar, examination of the legislative intent behind the passage of
Executive Law

§ 642-a is illuminating, and supports the conclusion that the statute was specifically

meant to encompass a child victim who must bear in-person witness against an individual accused

of his or her victimization. In particular, the Legislature made the following statement in connection
with the passage of Executive Law

§ 642-a:

“The legislature recognizes that a significant number of children
under sixteen years of age are victirn.ized by crime, and that these
children are particularly vulnerable to criminal attacks by adults,
including family m em hers. The legisl ature further recognii.es th at
children who are called upon to testi as witnesses in criminal
proceedings involving crimes allegedly committed against them may
suffer additional trauma. The legislature finds and declares that
special protection, consideration and assistance must be provided
child victims and witnesses to minimize such trauma, and any
ensuing problems occurring later in life that such trauma may cause.
“This act [adding § 642-a and amending § 621, 624. 626, 627, 631a, and 642] accords child victims and witnesses additional rights,
protections and services during their involvement with the criminal
justice system” (L 1986, ch 263).
Moreover, review of other legislative material that was generated attendant to the passage of
Executive Law

§ 642-a clearly reveals that the statute was intended to cover “child victims and

witnesses” who were under the age of sixteen years (Bill Jacket, L 1986, ch 263).
It cannot be disputed that, at least in a colloquial sense, J was a child victim,
inasmuch as the criminal acts committed against her took place when she was between the ages of
11 and 1 5 years. Given this fact, and in light of the above expression of intent by the Legislature

indicating that it desired to afford special protection to “children under sixteen years of age [who]
are victimized by crime” (L 1986, ch 263) and who are called upon to testify, the County Court
properly concluded that J came within the purview of Executive Law § 642-a. In particular, the court
properly relied on subdivision (4) ofthe statute, which, as noted, simply states: “[t]hejudge presiding
should be sensitive to the psychological and emotional stress a child witness may undergo when
testifying” (emphasis added),
Further, there is precedent for interpreting Executive Law § 642-a(4) to permit a child
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witness to hold a “comfort item.” such as a teddy bear, while testifying in order to alleviate the
child’s psychological and emotional stress. In People v Guikaiss (206 AD2d 628). which involved
the prosecution of a defendant accused of sexually abusing two boys, the Appellate Division, Third
Department. concluded that the statute provided a basis for permitting a child witness to have a teddy
bear with him as a comfort item while testifying. In relevant part, the Court stated:
“Defendant further claims he was prejudiced by the fact that victim
A held a teddy bear while he testified. We disagree since County
Court informed the jury that the teddy bear had ‘nothing to do with
the truth or falsity of this witness’ [sic] testimony,
you should
[not] consider and evaluate the witness on [the] basis
he had a
teddy hear in his possession.’ Additionally, permitting victim A to
hold the teddy bear was entirely appropriate in view of Executive
Law § 642-a(4), which directs the Judge presiding at a trial of this
type to be sensitive to the psychological and emotional stress a child
witness may undergo when testifying” (id. at 631).
.

.

Cases from other jurisdictions are in accord (see State v Dickson, 337 SW3d 733. 743-744 [Mo Ct

App] [holding that trial court did not improvidently exercise its discretion in allowing a child victim
to hold a comfort item after balancing the benefit to the witness against any potential prejudice to
the defendant]: State v Powell, 318 SW3d 297. 304 [Mo Ct Appi [the Missouri Court of Appeals
permitted 16 year old to have a teddy bear while testifying, and stated, “[w]e

...

emphasize that trial

courts must be cognizant of the possibility that comfort items or other accommodations for minors
may unfairly engender sympathy for complaining witnesses;

...

Nevertheless, in this case, we

conclude that the trial court properly weighed the impact of the teddy bears on the witnesses and the
jury”]; State v Marquc’z. 124 NM 409, 411, 951 P2d 1070, 1072 [the court held it was not error to
allow a child victim of sexual assault to hold a teddy bear while testi1iing when court “properly
balanced” her need against possibility of prejudice]).
Of course. the case at bar involves a live animal. as opposed to an inanimate object.
Nevertheless, we perceive no rational reason why. as per the broad dictate of Executive Law § 642a(4). a court’s exercise of sensitivity should not be extended to allow the use of a comfort dog where
it has been shown that such animal can ameliorate the psychological and emotional stress of the
testifying child witness.
Executive Law

Morever, contrary to the defendant’s argument, the conclusion that

§ 642-a(4) can be interpreted to permit the use of a comfort dog at trial does not

usurp the province of the Legislature.
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As explained above, the clear mandate of Executive Law

§ 642-a is to render the

judicial process less threatening to child victims who necessarily become engaged in that process.
Hence, the statute sets out specific ways to accomplish its intended purpose. to wit, allowing children
to testify “via live. two-way closed-circuit television” (Executive Law

§ 642-a[5j). permitting a

“person supportive of the -child witness” to accompany the child witness (Executive Law

§ 642-

a[6]), and allowing the child witness “to use anatomically correct dolls and drawings during his [or
her] testimony” (Executive Law

§ 642-a[7j). However, before these specific accommodations are

enumerated, the statute contains the broadly worded subdivision (4), which provides that a judge

“should be sensitive to the psychological and emotional stress a child witness may undergo when
testifying.” Since it included xsh.at can he ch aracterized as a pre..ceding “catch-all” provision (i.e.,
subdivision 4), it is apparent that the Legislature did not intend the subsequent specific measures
(i.e.. subdivisions 5, 6, and 7) to be the sole means h which the court could accommodate a child
witness. instead, the Legislature recognized that a trial court should be provided with the flexibility
to adopt or permit additional accommodations. other than those specifically mentioned in the other
sections of the statute.
Indeed, the language of subdivision 4 is so general that it can only be interpreted as
authorizing a trial judge to utilize his or her discretion in fashioning an appropriate measure to
address a testifying child witness’s emotional or psychological stress. based upon the particular
needs of that child (see People v Gutkaiss, 206 AD2d 628; ef People v 1fcNair, 87 NY2d 772; see

also Goings v United Slates, 377 F2d 753, 762 [8th Cir] [a “trial judge should exercise his [or her]
discretion with wide latitude to assure an atmosphere in which a witness will feel at ease in telling
the truth”]; State v Clif/ 116 Idaho 921, 924, 782 P2d 44,47 [“[i]n cases

-

.

-

where it is necessary

to receive testimony from young children, the court must strike a balance between the defendant’s
right to a fair trial and the witness’s need for an environment in which he or she will not be
intimidated into silence or to tears”]).
Insofar as the defendant contends that the County Court was required to make a
finding of necessity. i.e.. that J needed Rose to be able to testify. before the court allowed such
accommodation, the defendant failed to raise this argument before the County Court and it is. thus,
unpreserved for appellate review (see CPL 470.05[2]). In any event, this argument
Executive Law

is without merit.

§ 642-a(4) does not set forth any “necessity” criterion for a court to adopt measures
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intended to address the stress which a child witness may experience on the witness stand. Indeed,
the statute specifically recites that the trial judge should be sensitive to the “psychological and
emotional stress a child witness may undergo when testifying” (emphasis added), and not the stress
which the witness will definitely experience. Nor have other jurisdictions adopted a “compellingneed” standard in this regard. “Instead, courts that have addressed the issue have emphasized the
need to strike a balance between the right of the accused to a fair trial and the need to mitigate the

intimidating environment for some child witnesses” (Stale v Brick, 163 Wash App 1029. *2 n 5; see
State v Powell, 318 SW3d 297 [Mo App 2010]: State v Marquez. 124 NM 409, 951 P2d 1070; State
v Cliff, 116 Idaho 921, 782 P2d 44). Here, the testimony given by Stella provided ample evidence
that Rose’ s presence alleviated Fs anxiety and allowed her to more easily discuss the conduct which
was perpetrated against her, which, of course, was the very subject of the trial.
rialJude
In a similar vein, we note that New York courts have long held that a judge
conducting a public trial is empowered to control the proceedings in whatever manner may be
consistent with the demands of decorum and due process (see People v Hagan, 24 NY2d 395, 397,
cert denied 396 US 886; People v Mendola. 2 NY2d 270, 276; People cx rd Karlin v Culkin, 248
NY 465; People v Hargrove, 60 AD2d 636, 637, cert denied 439 US 846; see also People v Sorge,

301 NY 198, 202 [trial courts possess “wide latitude and.

.

.

broad discretion.

effectively”]: Bowers, Judicial Discretion of Trial Courts [1931],

§

.

.

to administer a trial

262, pp. 296-297). Here, the

defendant has made no showing that Rose’s presence had any identifiable impact on the proceeding.
Moreover, as indicated above, the County Court specifically informed thejury that it was not to draw
any inference in favor of or against either side because of the dog’s presence. Thus, in addition to
the statutory basis afforded by Executive Law

§ 642-a, the County Court’s decision to allow Rose

into the courtroom and at the witness stand during J’s testimony was also a proper exercise of its
inherent power and discretion to control the trial proceedings (see e.g. People v Spence, 212 Cal App
4th 478. 513 [a therapy dog could accompany the child witness based, inter alia, upon “the general
discretionary standards set forth in [the California Evidence Code] for control of a courtroom”];
Sexton v Stale, 529 So2d 1041, 1044-1045 [Ala Cr App] [affirming a defendant’s conviction even

though the prosecutor sat with the five-year-old victim as she testified, and explaining that the ‘trial
judge was in the best position to determine what, if any, probable effect this action would have on
Page 12.
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the jury”]).
ocess/Pre’udice
Turning to the defendant’s second argument, we conclude that Rose’s
accompaniment of J to the witness stand did not adversely affect the defendant’s due process right
to a fair trial or compromise his constitutional right of confrontation. In Holbrook v Flynn (475 US
560), the United States Supreme Court explained that
“[w]henever a courtroom arrangement is challenged as inherently
prejudicial, therefore, the question must be not whether jurors
actually articulated a consciousness of some prejudicial effect, but
rather whether ‘an unacceptable ri.sk is presented of i.mperr.issible
factors coming into play’. [hf the challenged practice is not found
inherently prejudicial and if the defendant fails to show actual
prejudice, the inquiry is over” (id at 570, quoting Estelle v Williams,
425 US 501, 505).
.

.

The defendant offered no support for his contention that Rose’s presence was
inherently prejudicial and, thus, violated his due process right to a fair trial, because Rose allegedly
conveyed the impression that J was being truthful as she testified, Indeed, the defendant admits that
Rose was trained merely to respond to a person’s stress level. It is beyond dispute that a dog does
not have the ability to discern truth from falsehood and, thus, cannot communicate such a distinction
to ajury. Nor can it be concluded that any actual prejudice resulted from the concededly unobtrusive
presence of the dog in the courtroom.
We are not unmindful that Rose may have engendered some sympathy for J in the
minds of the jurors. However, there is no proof that such sympathy was significantly greater than
the normal human response to a child’s testimony about his or her sexual abuse at the hands of an
adult. Moreover, the County Court gave the jury specific instructions that it must not permit
sympathy to enter into its considerations, especially with respect to “an outside factor such as a
companion dog permitted to be present in the courtroom.” A jury is presumed to follow the legal
instruction provided by the trial court (see People v Guzrnan, 76 NY2d 1, 7). Nor did defense
counsel suggest any further instruction regarding Rose’s presence.
We are also guided by some recent decisions from foreign jurisdictions which have
had occasion to address the topic of whether a defendant is prejudiced by the presence of a dog
during trial testimony. For example, in a case from the State of Washington, State v Dye (170 Wash
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App 340, 283 P3d 1130, lv granted 176 Wash2d 1011,297 P3d 707), whichwas decided inAugust
2012, the Washington Court of Appeals concluded that the trial court properly allowed a
comfort/service dog court named Ellie to accompany a mentally disabled adult victim/witness to the
stand while he testified at the defendant’s trial, In Dye, the court specifically rejected many of the
same arguments that the defendant raises on this appeal regarding the prejudice and due process
issues. In particular, the Dye court stated:
“[In support of its pretrial motion to allow the dog to accompany the
witness on the stand] the State represented that [the victim] ‘is
experiencing significant anxiety regarding his upcoming testimony’
which diminished when [the victim] was with Ellie. [The defendant]
contends [, inter alia,] that Ellie’ s presence deprived him of a fair trial
by improperly inciting the jury’s sympathy and encouraging the
jury to infer [the victim’s] victimhood, and by giving [the victim] an
incentive to testify in the prosecution’s favor
Here, the necessary
balancing is implicit in the court’s ruling. The court did not think
Ellie would distract the juiy, and observed that the dog was ‘very
unobtrusive [and] will just simply be next to the individual. Given
[the victim’s] ‘significant emotional trauma,’ the court concluded
Ellie’ s presence was appropriate” (State v Dye, 170 Wash App at 344,
348,283 P3dat 1132, 1134).
.

.

.

.

In People v Spence (212 Cal App 4th 478), decided in December 2012, the California Court of
Appeals engaged in a thorough discussion of the issue and sanctioned the use of a therapy dog at the
trial of a defendant who was ultimately convicted of the sexual abuse of a tenyearold girl. In part,
the Spence Court stated:
“[Regarding] the use of the therapy dog, the [trial] court referred to
the discretion granted to it under [California] Evidence Code section
765 to control court proceedings in the search for truth, and
commented that there would be no prejudice in allowing the therapy
dog to be present in the courtroom. The court said it was comparable
to [the witness] holding a ‘cute teddy bear in her hands’ to provide
her comfort. The court explained to counsel that this particular
therapy dog had been in the same courtroom before, ‘and she’s almost
unnoticeable once everybody takes their seat on the stand. She’s very
well behaved. The record does not show any [issues or improper
behavior by the dog] arose [during the course of the trial].
.

.

“In addition to the general discretionary standards set forth in
Evidence Code section 765, for control of a courtroom, the provisions
of section 868.5, subdivision (a) apply to a [prosecution] witness in
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a case involving a. sex offense. The witness shall be entitled. for
support, to the attendance of up to two persons of his or her own
choosing
at the trial,
during the testimony of the prosecuting
witness. [l]t is easy to conclude that therapy dogs are not ‘persons’
within the meaning of section 868.5 [and] since subdivision (b) of
section 868.5 refers to the court’s duty to give admonitions under
section 868.5 that the advocate must not sway or influence the
witness. we cannot imagine that the Legislature intended that a
therapy dog be so admonished. nor could any dog be sworn as a
witness. In any case, the trial court took care to ensure that the
therapy dog would be mainly unnoticeable once everybody took their
seats. and that corrective action would be taken if there was a
problem, which there was not.
.

.

...

...

.

“[Accordingly, although] the circumstances of this case with respect
to the use of the therapy dog simply do not fall within the coverage of
section 868.5 [,nevertheless,] [t]he court appropriately exercised its
discretion under Evidence Code section 765. subdivision (b), to set
reasonable controls upon the mode of interrogation of the child
witness, by providing a therapy dog in this exercise of ‘special care
to protect [the witness] from undue harassment or embarrassment”
(Id. at 513-513, 517).
AS

was true in both of the above cases, the County’ Court herein balanced J’s

demonstrated need Ihr Rose during her testimony against the potential prejudice to the defendant.
It then properly concluded that, with clarifying instructions to the jury. the unobtrusive presence of
the dog was appropriate in this case.
ofConfrontatin
There is no merit to the defendant’s contention that Rose’s presence violated his
constitutional right to confront witnesses against him. The defendant first contends that, at certain
points during l’s testimony, the dog physically impeded thejury’ s ability to observe I as she testified.
However, no such complaint or any objection was ever made during the trial. Indeed, at the
conclusion of i’s testimony. the following colloquy took place:
“Prosecutor: Just so the record is clear, I want to make a record of
Rose’s behavior during [J’s] testimony, that she sat unobtrusively
with the witness. There were no noises coming from the dog. She did
not move around. Certainly. [defense counsel] did not bring anything
to the court’s attention about her behavior during the actual
testimony. and I think the record should be clear that the dog sat
peacefully and quietly on the stand.
July’ 10, 2013
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“Court: [addressing defense counsel] [l]s that unfair?
“Defense Counsel: No. Judge.
“Court: I mean initially the dog was being petted by the witness, and
then the dog apparently disappeared. The dog was innocuous, in no
war obtrusive” (emphasis added).
Thus, there is no basis to conclude that Rose physically interfered with the defendant’s right to

confront a witness against him (cf Coy v Iowa. 487 Us 1012, 1019-1020 [a defendant’s right of
confrontation was violated when the court permitted a screen to be placed in front of the testifying

witness so as to shield the witness from the defendant’s view]).
The defendant also contends that Rose’s presence infringed on his right of
confrontation because the dog’s “presence made it unlikely that the jury was able to utilize [itsi
common sense and experience in making a determination as to J’
5 truthfulness,” To the extent that
the defendant argues that Rose’s presence made it more likely that the jury would credit Es
testimony as truthful. we disagree. “Normally the right to confront ones accusers is satisfied if
defense counsel receives wide latitude at trial to question witnesses”

(Pennsr[’ania V

Ritchie, 480

US 39, 53). Here. defense counsel engaged in extended and thorough cross-examination of J.
Consequently, our review of the record does not suggest to us that Rose impeded defense counsel’s
right to cross-examine the central witness in the People’s case against the defendant (see Slate v Dc.
170 Wash App at 346. 283 P3d at 1133).
There is also no indication that the jury deemed Rose’s presence to be, in effect, a
corroboration of i’s testimony. In People vAdams (19 Cal App 4th 412, 437), the California Court
of Appeals addressed that issue in the context of a California statute which allows a victim/witness
to have a support person present during trial testimony. As the Adams court explained:

“The presence of a support person at the stand does not necessarily
rob an accused of dignity or brand him or her with an unmistakable
mark of guilt. The presence of a second person at the stand does not
require the jury to infer that the support person believes and endorses
the witness’s testimony. so it does not necessaril)’ bolster the
witness’s testimony. Finally, the presence of a support person does
not interfere with the decorum of the judicial proceedings.
Consequently, in the absence of an articulable deleterious effect on
the presumption of innocence. we must reject the contention that use
of a support person at the stand deprives the defendant of a fair trial”
July 10, 2013
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(id. at 437).
The same is true when considering the presence of a therapy animal at or near the witness stand. In
fact. permitting a comfort dog to accompany a child victim to the stand during testimony can be
considered less prejudicial than allowing support persons: As explained in Using Dogs for
Emotional Support of Testi1’ing Victims of Crime,” an article by, Marianne Dehinger for the
“Animal Law Review” of Lewis and Clark Law School:
“While dogs may signal the innocence of a witness, any signal from
a dog will be much weaker than that emitted from an adult attendant.
An adult, especially one who can understand the entirety of the case,
including its legal underpinnings. may be seen by a jury to add
credibility to the arguments of the plaintiffs witness. In contrast, a
dog is neutral’ and does not understand any of the legal and factual
arguments. It serves the limited function of physically and
emotional/i standing &i th test(,ti in i itnes” (Marianne Dllingcr
L sing Does Jot Lnzoiional Suppoi tot Jesuit lug Tic tiifl of C i tine 1
Animal L 1 7 1. 1 87 [2009] [emphasis added]).
Furthermore. it should again be noted that the County Court specifically informed thejury that it was
not to draw any inference in favor of or against either side because of the dog’s presence, and it must
he presumed that the jury followed the legal instructions it was given (see People v Baker. 14 NY3d
266, 274; People v (Juman, 76 NY2d 1, 7; People v Ward, 106 AD3d 842).
Finally, if, as the defendant contends on appeal, Rose was, in effect, a silent witness
against him, defense counsel had the opportunity to explore such possibility. Tellingly, however,
defense counsel did not pose any questions to J during crossexamination regarding Rose’s presence
or the effect that the dog had on J. Nor did defense counsel make any reference to Rose during his
summation to the jury.
Use of Dogs for Emotional Therapy
The defendant failed to preserve for appellate review his argument that the County
Court should have conducted a Frye hearing before it ruled on whether to permit Rose to be present
while J testified (see CPL 470.05[21). This argument is without merit in an event. “There is
already a significant amount of research showing that the mere presence of a dog can have dramatic

emotional and psychological benefits” (Andrew Leaser. See Spot Mediate: Utilizing the Emotional

and P$ychological Be ne/irs of’ ‘Dog Therapv in J7cuimOffender Mediation, 20 Ohio St J on Disp
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Resol 943, 961 [2005]).
Dogs have a natural ability to calm humans as well as a positive
effect on our emotional and psychological states. [They] help us break
down the barriers of fear, distrust[,] and anxiety so we can get to the
truth [and] [s]cientific studies have shown that dogs help people by
reducing blood pressure. stress and anxiety. improving feelings of
selLworth and decreasing loneliness” (Marianne Dellinger, (Icing
Dogs for Emotional Support of Testiing Victims of Crime, 15
Animal L at 178, 179 [2009] [internal quotation marks omitted]).
There is also substantial anecdotal evidence that dogs have been found to have beneficial effects on

the emotional and even phsical wellbeing of hospital patients, residents of nursing homes, and
those suffering from psychological trauma, including the victims of the recent shootings in
Newtown, Connecticut, and the Boston Marathon bombings (see Michael Walsh, “Comfort Dogs
Head to Help Victims of Boston Bombings.” New York Daily News, April 17, 2013). Given this
background, the utilization of a comfort dog to support vulnerable witnesses who are called upon
to testify in court is an “accommodation” which, under appropriate circumstances, not only fully
comports with this State’s legislation intended to assist such witnesses, but should also be
encouraged as an effective and beneficial courtroom measure in administering a trial.
inIs sues
Contrary to the defendant’s contention, the County Court did not improvidently
exercise its discretion under CPL 60.42(5), the socalled rape shield law, in precluding evidence
concerning the victim’s sexual history. This statute generally provides that “[e]vidence ofa victims
sexual conduct shall not be admissible in a prosecution for [rape]” (CPL 60.42). A trial court’s rape
shield ruling will be upheld unless it was an improvident exercise of the court’s discretion, and
deprhied the defendant of his right of confrontation (see People v 4
vfandel, 48 NY2d 952. 954;
People i’ Reardon, 141 AD2d 869, 870). Here, the defendant’s offer of proof as to whether another

man had impregnated J consisted of the fact that this man had lived next door to her, possibly at the
time of conception, that J had been seen texting people, and that, at an uncertain time, J had made
a drawIng vlth a picture of a heart, a baby. and the other man’s name. The defendanfis offer ofproof
that J became pregnant by someone other than the defendant was based on pure speculation and,
therefore, was insufficient to overcome the presumption that such evidence should be precluded
pursuant to the rapeshield law (see CPL 60.42; People u Wieners. 33 AD3d 637, 638; People v
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Mitchell, 10 AD3d 554. 555: People vRendon, 301 AD2d 665). Finally, we note that the defendant
was given ample opportunity to develop evidence to support his contention that the victim’s alleged
behavioral problems motivated her to accuse him falsely of the charged crimes (see People v
Russillo. 27 AD3d 493).
The defendant’s remaining contentions are unpreserved for appellate review.
C one lusion
Lnder the circumstances of this case, the County Court properly allowed Rose, the
comfort-therapy dog. to accompany the child victim/witness on the witness stand during her
testimony.

The defendant has not shown that this accommodation was impermissible under

•Executive Law

§

642-a; or that it impaired his right to a fair trial; or that it compromised his

constitutional right of confrontation and cross-examinati.on, Moreover, as explained above, none
of the defendant’s remaining arguments requires reversal, Accordingly, the judgment is affirmed.

MASTRO. J.P.. DICKERSON and 1-TINDS-RADIX. JJ.. concur.

ORDERED that the judgment is affirmed.

ENTER:

Aprilanne Ag mo
Clerk of the Court
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Outside Counsel

Actual Innocence: the Curious Case of
‘People v Hamilton’
December26, 2014
1 is the first by an appellate court in New York to hold that a
The decision Peqpjv HH1Ltor
defendant might vacate his conviction if he could demonstrate that he was actuafly
innocent of the crime of which he was convicted. Trial courts throughout the state are
entertaining numerous actual innocence motions inspired by Hamilton.

‘People v. Hamilton’
The defendant Derrick Hamilton was convicted in 1993 of a 1991 murder. The key
prosecution witness was the victims girlfriend, and although the defendant submitted a
notice of alibi naming two witnesses, neither testified at the trial.
After asserting a number of unsuccessful post-verdict motions and CPL §440 motions, the
defendant moved to vacate his conviction on the ground that the evidence of his alibi
established his actual innocence. He further argued that a freestanding actual innocence
claim exists separate and apart from a newly discovered evidence claim, and that the claim
had to be considered even if the evidence allegedly establishing actual innocence was not
newly discovered. The hearing court denied the defendants motion, and he appealed.
The Appellate Division reversed. After brushing aside procedural hurdles, the court
considered both the federal case law and other states laws regarding actual innocence
claims, and then made a series of rulings with broad significance.
First, where the defendant asserts a claim of actual innocence, new evidence may be
considered whether or not it satisfied the requirements for newly discovered
evidence (CPL §440.10(g)) or other legal barriers, such as prior adverse court
determinations, which might otherwise bar further recourse to the courts.
Second, the conviction of one who was ‘actually innocent violates the due process clause
of the state and federal constitutions. and the punishment of such a person violates the cruel
and unusual punishment clause of the New York constitution. Therefore, the claim of actual
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innocence was cognizable under CPL §440.10(1 )(h), which allows for collateral relief from
convictions “obtained in violation of a [state or federal constitutional] right of the defendant.”
Third, the defendant must establish his actual innocence by “clear and convincing evidence.”
Fourth, a defendant who makes a “prima fade showing” of actual innocence is entitled to a
hearing. The court defined a “prima facie showing,” as “a sufficient showing of possible merit
to warrant a further exploration.”
Fifth, at the hearing “all reliable evidence, including eeldence not admissible at trial based
upon a procedural bar... should be admitted.”
Sixth, the remedy! if the defendant establishes his innocence by clear and convincing
evidence: is dismissal of the indictment “There is no need to empanel another jury to
consider the defendant’s guilt where the trial court has determined, after a hearing, that no
juror, acting reasonably, would find the defendant guilty beyond a reasonable doubt”
The court remanded the case for a hearing on the defendants “actual innocence.” As of the
time of this writing, the hearing has not started.

Questions in Decision’s Wake
Does. ‘Ham Ilton’ go beyond precedent? Under federal law a claim of actual innocence
serves as a “gateway claim,” but It is not dear that actual Innocence constitutes a
“freestanding claim.” That is, once a petitioner establishes “actual innocence” he must still
establish some other constitutional violation—often, ineffective assistance of
Hamilton dearly goes beyond the federal cases.
2
counsel.
Hamilton stated that “[a] number of states have recognized a freestanding claim of actual
innocence, some by statute with specific limitations, and some by case law with less specific
limitations.” But the “specific limitations” are quite significant Several of the statutes limit
actual innocence claims to claims that are based on scientific evidence, some specifically
4
3 Others limit such claims to those based on newly discovered evidence.
referring to DNA.
question:
to
open
is
similarly
states
other
And Hamilton’S reliance on cases from
• Hamilton cites the California Supreme Court case In ie Bell in support of the proposition
that “[a] number of states have recognized a freestanding claim of actual innocence,.., by
case law,” yet Bell expressly states that it is not relying on or recognizing a claim of actual
5
innocence.
• Hamilton also relies on authority from Connecticut,° even though, as Hamilton
acknowledges. the most recent authority from Connecticut indicates that it is not clear that
7
Connecticut recognizes a freestanding claim of actual innocence.

8 gave relief to the defendant
• Mother of the cases cited by Hamilton, Illinois v. Washington,
9
but only where the evidence establishing innocence was newly discovered.
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° a decision by the New Mexico Supreme Court, recognized a claim of
1
L ‘04 r,
actual innocence, as did Al ,nn.yjo,f (Missouri Supreme Court), and Montana v
$

c

yc

—

Beach (Montana Supreme Court). Montoya expressly stated that the evidence establishing
12
13 while Amrino did not address the
actual innocence did not have to be newly discovered.
point Montoya is thus probably the out-of-state case that most strongly supports Hamilton.
In most of these cases. the remedy contemplated by the courts if the defendant prevailed
14 Only Montana found that the defendant was entitled to be set free if he
was a new trial.
16 Once again. Hamilton seems to have exceeded
prevailed on his actual innocence motion.
most of the authonty on which it relied
What evidence will be admissible at an “actual Innocence” hearing?Hamilton held that
at an ‘actual innocence” hearing the court should consider “all reliable evidence. including
evidence not admissible at trial based upon a procedural bar.” What “procedural bars” are
referred to? Are a trial courts evidentiary rulings—on grounds of hearsay inauthenticity
undue prejudice or irrelevance—’ procedural bars”? More generally can a court heanng a
§440 claim consider evidence that a prior court has held inadmissible, or is it bound by the
earlier decision?
Questions of admissibility of evidence go both ways. What of incriminating evidence that
was suppressed before the underlying criminal trial not because it was unreliable but for
some other reason—for example, a defective search warrant? Can the prosecution rely on
that evidence at an actual innocence hearing, even though it was not entitled to rely on it at
the underlying trial?
Should an “actual innocence” claIm be dIfferently analyzed dependIng on whether the
underlying conviction followed a jury trial or a guilty plea? Should a court’s ruling on an
“actual innocence” petition depend in any way on whether the defendant was convicted
pursuant to trial or a guilty plea? Most courts have held that they will not entertain actual
innocence claims following guilty pleas. 18
It remains to be seen, however, whether a guilty plea would prevent any claim of innocence,
or might one who has pleaded guilty still assert a gateway claim of innocence: Might a
person who has pleaded guilty be permitted to show his innocence and, if he succeeds in
doing so. then attempt to show that his plea was somehow constitutionally defective (e.g.,
the defendant suffered ineffective assistance of counsel; the defendant did not understand
his or her rights and thus the plea was not knowing) under circumstances in which such a
challenge would, but for the showing of actual innocence, otherwise be barred?
How heavily should the court weigh the tardiness of the application against the
defendant? CPL §440.1O(1)(g) provides for a vacatur of a conviction where newly
discovered evidence compels such a result The requirement that evidence be newly
discovered prevents defendants from holding back evidence, or not searching diligently for
evidence, in connection with their underiying criminal trial, and then presenting new
evidence before another judge. seeking to get a new trial.
Hamilton states that the evidence the defendant seeks to present for his “actual innocence”
claim need not be newly discovered. But if that is so, then there would be no limit to the
defendant getting such a second (or third, or fourth) bite at the appie. At the veiy least if the
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tardiness of the evidentiary showing is not a per se reason for rejecting the petition, the court
should weigh the tardiness very heavily against the defendant, unless the defendant can
give a convincing reason why the evidence was not presented in a timely fashion.
Why Is the remedy dismissal of the indictment? If the defendant prevails, Hamilton holds,
then “the indictment should be dismissed pursuant to CPL 440.10(4), which authorizes that
disposition where appropriate.” But the typical remedy where newly discovered evidence
casts doubt on the integrity of the conviction is to vacate the judgment of conviction and set
17 By vacating the conviction and allowing the case to be tried again,
the case for a new trial.
the court respects the roles of the grand jury (to indict), the prosecution (to present the case
to a jury), and the jury (to determine whether the government has met its burden of proof).
CPL Section 440.10(6) provides for dismissal of the indictment in very limited circumstances.
The section shows that the Legislature carefully distinguished between those instances (the
vast majority) in which a judgment should be vacated and those few where the charging
instrument must be dismissed. The Legislature did not provide for dismissal of the charging
instrument where the defendant asserted an actual innocence daim under CPL 440.10(1)
(h).
How should the court weigh the evidence that was presented at the underlying trIal?
According to Hamilton, the court hearing an actual innocence claim must weigh the evidence
of actual innocence against the evidence of guilt. Typically, that evidence will reside in the
trial record (assuming that the underiying conviction was obtained pursuant to a thai, not a
plea). And, therefore courts hearing actual innocence claims will presumably review the thai
record, just as courts considering newly discovered evidence claims do.
The weighing pits a live witness or witnesses (testifying on the defendants behalf) against a
cold, possibly very old, record. How is a judge to compare live witnesses against witnesses
whose demeanors she cannot see, whose tones she cannot hear? The thai witnesses may
be at a distinct disadvantage.
When the underlying conviction is by a guilty plea, the evidentiary record in such a case
consists solely of the plea aliocution. As Justice Antonin Scalia asked in a federal habeas
case,
[hJow is the court to determine ‘actual innocence’.., where the conviction was based upon an
admission of guilt? Presumably, the defendant will introduce evidence (perhaps nothing
more than his own testimony) showing that he did not “use” a firearm in committing the crime
to which he pleaded guilty, and the government, eight years after the fact, will have to find
and produce witnesses saying that he did. This seems to me not a remedy for a miscarriage
18
of justice, but to produce one.
What must a defendant show to be entitled to an evldentlary hearlng?Hamilton
presumes that the defendant will file a petition with some evidence—typically in the form of
affidavits—that, if truthful, would establish his innocence. In Hamilton itselt there were
affidavits from witnesses who had not testified at Hamilton’s thai, averring to his alibi.
Plainly, if the claims in those affidavits were accepted as true, then Hamilton could not be
guilty. Must the trial court accept the affidavits as true? if so, then the court would have no
choice but to order a hearing, and every case in which the defendant files a facially plausible
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claim of actual innocence will result in a hearing. But that answer would likely lead to chaos,
because virtually every conviction in which the defendant receives a lengthy period of
incarceration would result in protracted actual innocence hearings long after the conviction.
The criminal justice system would grind to a halt.
19 How can a court
Witnesses’ recantations are given slight weight by the courts.
er
decide—based on affidavits only—wheth a recantation is valid? Courts must apply some
level of scrutiny to the affidavits that defendants will submit in their efforts to obtain an actual
innocence hearing, but defining the level of scrutiny may prove to be a very difficult task.
Is there a sound basIs for the “clear and convincIng evidence” burden of proof?
Hamilton imposed the burden on the defendant toestablish his actual innocence by “dear
and convincing” evidence. But CPL §440.30(6) provIdes that on any collateral attack “the
defendant has the burden of proving by a preponderance of the evidence every fact
20
essential to support the motion.”
Hamilton notes section 440.30(6), but dismisses it “[WJith respect to a daim of actual
innocence, as distinguished from a specific constitutional violation, a constitutional violation
occurs only if there is clear and convincing evidence that the defendant is Innocent” In
support. the court cited authority from other states, and the opinions of trial level courts in
New York.

Conclusion
It Is impossible not to feel outraged on behalf of those who are shown, indisputably, to have
been wrongly convicted. DNA exonerations are blessings to justice. But to allow endless
relitigation would permit merittess daims to prevail, and would demean the guilty pleas and
trials on which we all depend to resolve criminal cases. It remains to be determined how
broad an exception Hamilton will make to the finality of judgments of conviction.
Endnotes:
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OPINION & ORDER

The People, etc, respondent,
v Derrick 1-lamilton, appellant.
(Index No. 142/91)

APPEAL by the defendant, by permission, from an order of the Supreme Court
(Raymond Guzman, J.), dated July 11, 2011, and entered in Kings County, which denied, without
a hearing, his motion pursuant to CPL 440.10 to vacate a judgment of the same court (Edward

Rappaport, J.), rendered July 12, 1993, convicting him of murder in the second degree, upon ajury
verdict, and imposing sentence.
Jonathan I. Edeistein, New York, NY. (Robert Grossman of counsel), for appellant.
Kenneth P. Thompson, District Attorney, Brooklyn, NY. (Leonard Joblove and
Joyce Slevin of counsel), for respondent.

HINDS-RADIX, J.

The primary issue on this appeal, and an issue of first

impression for an appellate court in this state, is whether a defendant’s claim of actual innocence
may be recognized as a ground to vacate a judgment of conviction pursuant to CPL 440A0(1)(h),
which authorizes a court to vacate a judgment which was obtained in violation of an accused’s
constitutional rights. For the reasons which follow, we hold that a “freestanding” claim of actual
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innocence is cognizable in New York, and that a defendant who establishes his or her actual
innocence by clear and conx incing evidence is entitled to relief under the statute.
By judgment rendered July 12, 1993, the defendant was convicted of murder in the
second degree. upon a jury verdict (see People v Hamilton, 272 AD2d 553), stemming from the
shooting of Nathaniel Cash in Brooklyn on Januarx 4. 1991. at around 11:00 a.m. (see Hamilton
Herbert, 2004 WL 86413. 2004 LS Dist LEXIS 590 {ED NY. No. 01 CV l703[JGI).

i’

The

defendant’s coniction was based upon the trial testimon of the ictim’s girlfriend. Jewel Smith
%ee

L At trial, the defendant had intended to present an alibi defense that he was in New Haven.

Connecticut. at the time of the crime, and submitted a notice of alibi (see CPL 250.20). naming Kim

Freeman and Aiphonso Dixon as alibi witnesses He was unable to present such a defense, however,
because Dixon claimed to be too ill to appear at trial, and Kim Freeman claimed to be too frightened
to appear (see People v Hamilton, 272 AD2d at 554).
Prior to sentencing. the defendant mo ed to set aside the ‘. erdict against him pursuant
to CPL 330.30 based. inter alia. upon Smith’s recantation of her trial testimony. the discoxer of
exculpatorx e idence that Smith told police shortly after the crime that she did not witness the crime,
and the discoer of a new defense witness who claimed that she was with Smith inside a
supermarket at the time of the crime. At a hearing. Smith claimed that she testified falsely against
the defendant because the police threatened her with criminal prosecution and the removal of her
children from her custody. Her testimony was refuted by the testimony of the prosecutor and the
detectives handling the case. including Detective Louis Scarcella. who claimed that Smith was not
threatened. and that her recantation was based upon her fear of the defendant. The trial court found
that Smith’s recantation was unreliable, and denied the defendant’s motion (see Hamilton v Herbert,
2004 WI, 86413. 2004 US Dist LEXIS 590).
In 1994, after the defendant was sentenced. he made his first of several motions
pursuant to CPL 440.10 to vacate the judgment of conviction. This motion was based, inter alia, on
the testimony of a purportedh newly discovered eyewitness who claimed that the defendant did not
commit the crime. During a hearing on the motion, the defendant sought to expand the scope of the
hearing to include the testimony of two allegedly newly discovered alibi witnesses who did not
testif at trial and were not mentioned in the pretrial notice of alibi. Those witnesses—Kellv Turner

I. Alphonso Dixon died in 2003.
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(a New Haven Police Officer) and Davette Mahan—allegedly were unavailable at the time of the
trial because they could not be located. Turner claimed she met the defendant at a party in New
Haven on January 3, 1991, and then picked him up at his hotel at around 11:00 a.m. the next day,
just at the time the crime was committed in Brooklyn, to drive him to her office, where she and the
defendant discussed, until around noon. employing the defendant in her talent agency. Mahan, in
her affidavit, claimed she was an employee of the talent agency, and that she saw the defendant at
the party and at the meeting the next morning at the talent agency. The Supreme Court denied the
defendant’s application to expand the scope of. the hearing to include testimony from Turner and
Mahan.
By order dated April 2, 1996, the Supreme Court denied the defendant’s motion to
vacate his judgment of conviction, concluding that the testirn.ony of the purported eyewitness that
someone other than the defendant committed the crime was not credible. The court also explained
that its ruling denying the defendant’s application to expand the scope ofthe hearing had been based
on two grounds. First, Turner and Mahan had not been included on the defendant’s alibi witness list
at trial. Second, the affidavits of these witnesses, and their proposed testimony, did not constitute
newly discovered evidence, because the defendant had failed to establish that they could not have
been located in time to testify at trial with the exercise of due diligence.
The appeal from that order was consolidated with the defendant’s direct appeal from
the judgment of conviction, On appeal, this Court ruled that defense counsel was not ineffective for
failing to call the alibi witnesses Alphonso Dixon and Kim Freeman (see People v Hamilton, 272
AD2d 553). The denial of the application to expand the scope of the hearing to include the
testimony of the alibi witnesses Turner and Mahan was not raised on the appeals to this Court.
The defendant made additional motions pursuant to CPL 440.10, alleging, inter alia,
that a witness told the police prior to trial that someone known as “Money Will” murdered Nathaniel
Cash. Those motions were denied.
In April 2005, the defendant again moved pursuant to CPL 440.10 to vacate the
judgment of conviction, raising a claim of actual innocence based upon evidence adduced at prior
proceedings. That motion was denied on the ground that his demands for relief were rejected in the
prior proceedings.
By notice of motion dated July 7, 2009, the defendant moved yet again to vacate the
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Page 3.
PEOPLE v HAMILTON, DERRICK

169
judgment of conviction pursuant to CPL 440.10, for habeas corpus relief pursuant to the CPLR, and
for relief pursuant to the United States Constitution and the New York Constitution, claiming that
evidence of his alibi established his actual innocence, The People opposed, arguing, among other
things, that, to the extent the defendant was seeking reargument or renewal of prior motions, such
claims should be denied. In reply, the defendant claimed that he was entitled to an evidentiary
hearing on the previously rejected testimony of Turner and Mahan, because they could attest to his
actual innocence and had never been permitted to testis’ before the court.
The defendant also submitted the affidavit of Mattie Dixon, widow of Aiphonso
•Dixon, and Tashameaka Watson, daughter of Aiphonso Dixon. According to Mattie Dixon, her

husband gave a party at the Quality Inn in New Haven on January 3, 1991, for Lee Marvin, who was
turning him.self in the next day on drug charges. The defendant attended the party with Ki.m.
Freeman. Watson also attended the party, which ended around midnight. The next day, Mattie
Dixon accompanied Kim Freeman to Turner’s talent agency to pick up the defendant, they drove to

Lee Marvin’s home to say goodbye, and then they drove to the Dixons’ home on Fairfield Street in
New Haven. They arrived at the Dixons’ home around 12:30 p.m., and Watson borrowed the

defendant’s telephone to make a telephone call. Around 1:00 p.m., the defendant and Freeman left
the Dixons’ home with Alphonso Dixon. Thereafter, prior to the defendant’s trial, Detective Billy
White, from the New Haven Police Department, threatened Alphonso Dixon with arrest if he
testified as an alibi witness on behalf of the defendant.
Jonathan Edelstein, who became the defendant’s attorney, filed an affirmation on the
defendant’s behalf, noting that both Turner and Mahan had sworn that the defendant was in New
Haven at the time of the murder, but the trial court summarily rejected their testimony because
neither Turner nor Mahan were listed on the pretrial alibi notice. Edeistein claimed that, by
summarily dismissing such compelling evidence of actual innocence, the court violated the
defendant’s right to due process of law, citing In Re Davis (557 US 952). Edeistein argued that there
was good cause to overcome any procedural bars advocated by the People and that all of the
evidence, old and new, should be examined in deciding the defendant’s actual innocence claim. He
argued that the court should consider, sua sponte, whether trial counsel was ineffective for not
including Turner and Mahan in the pretrial alibi notice.
In a supplemental affirmation in opposition, the People argued that the defendant’s
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claims were, for the most part, procedurally barred and, in any event. meritless, The People noted
that the court previously determined that the Turner and Mahan affidavits were not newly discovered
evidence within the meaning of CPL 440.10(1 )(g), and the ineffective assistance of counsel claim
also was procedurally barred, as the defendant could have raised it in one of his previous motions
to vacate the judgment of conviction, but failed to do so. As for the actual innocence claim, the
People noted that the question of whether such a claim was cognizable under federal or state law had
“yet to be decided.” However, the People acknowledged that if the defendant could prove his actual
innocence by clear and convincing evidence, his continued incarceration would be “fundamentally
unfair,” in violation of the New York Constitution.
In a reply aff..irmation, Edeistein argued that “[a] freestanding actual innocence claim
exists separate and apart from a claim of newly discovered evidence and need not meet the technical
and procedural requirements thereof, and requires an examination of all the evidence, both old and
new.” However, Edelstein argued that, in determining a claim of actual innocence, the standard of
proof applicable to motions to vacate ajudgment of conviction pursuant to CPL 440.10—proof by
a preponderance of the evidence—should be applied (see CPL 440.30[6]).
In a surreply, the People argued that the “actual innocence claim falls within the
rubric” of section 440,10(1)(h), in that “[t]he judgment was obtained in violation of a right of the
defendant under the constitution of this state or of the United States,” which meant that the claim
was subject to the procedural bars of CPL 440.10(3).
In the order appealed from, dated July 11, 2011, the Supreme Court denied the
defendant’s motion, citing, inter alia, the numerous prior proceedings. With respect to the alibi
evidence, the court noted that the Turner and Mahan affidavits had been offered before on a prior
motion to vacate the judgment pursuant to CPL 440.10, the court had ruled that this evidence did not
constitute “newly discovered evidence,” and the defendant did not raise any issue regarding this
evidence on his appeal from the denial of the motion. The court mentioned the affidavit of Mattie
Dixon in support of the defendant’s alibi, but concluded there was no basis for renewal. The court
rejected the defendant’s claim of actual innocence, on the grounds that that claim was previously
rejected in a postconviction motion, the court could not overturn a determination of a court of
coordinate jurisdiction, and the court could not overturn a determination of this Court. The court
rejected the defendant’s claim of ineffective assistance of counsel, inter alia, on the ground that it
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could have been raised on direct appeal or in a prior motion to vacate the judgment of conviction
pursuant to CPL 440.10 (see CPL 440.10[3j).
On December 7, 201 1. the defendant was released from custody to parole supervision.
On appeal, the defendant’s primary contention is that a freestanding claim of actual innocence is
cognizable in New York. and that he is entitled to at least a hearing to determine whether the
proposed alibi evidence demonstrates that he is actually innocent. The defendant also continues to
maintain that his trial counsel was ineffective for failing to include Kell) Turner and Davette Mahan
in his pretrial alibi notice. In addition, he contends, for the first time on appeal, that the affidavits
from Mattie Dixon and Tashameaka Watson constitute newly discovered evidence.
The defendant’s contention that the Dixon and Watson affidavits constitute newly
discox ered evidence requires only brief discussion. A defendant moving to vacate a judgment of
conviction under CPL 440.10(1 )(g) based upon newly discovered evidence has the burden ofproving
every essential fact by a preponderance of the evidence (see CPL 440.3 0[6J; People v Tankleff 49
AD3d 160, 179180). The new evidence may only be considered if it satisfies the six criteria set
forth in People i’ Salemi (309 NY 208, 216, cert denied 350 US 950). i.e., (1) it must be such as will
probably change the result if a new trial is granted. (2) it must have been discovered since the trial,
(3) it must be such as could not have been discovered before trial by the exercise of due diligence,
(4) it must be material to the issue, (5) it must not be cumulative, and (6) it must not be merely
impeaching or contradictory to the former evidence (see People v Marino, 99 AD3d 726, 730;
People v Tankleff, 49 AD3d at 179).
Although the Dixon and Watson affidavits were received by the Supreme Court while
the defendant’s motion to vacate his judgment of conviction was pending. he never raised the issue
of whether those affidavits constituted newly discovered evidence. Therefore, that contention is not
properly before this Court (see People vJenkins, 84 AD3d 1403, 1409), In any event, it appears that
these witnesses, who were the wife and daughter of Alphonso Dixon, who was named in the alibi
notice. could have been discovered with due diligence. Thus, the affidavits of Dixon and Watson
do not satis1v the Salemi criteria.
Turning now to the defendant’s contention that his judgment of conviction should be
vacated pursuant to CPL 440.10 on the ground of actual innocence, we begin our analysis by
considering the procedural constraints that apply to such motions. CPL 440.10 provides that a court
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“must deny” a motion to vacate a judgment of conviction when the ground or issue raised “was
previously determined on the merits upon an appeal from thejudgment” or there were sufficient facts
on the record which would have permitted appellate review of the issue on direct appeal but no
review occurred owing to the defendant’s unjustifiable failure to perfect a direct appeal or raise the
issue on direct appeal (CPL 440i0[2J[a], [c]; see People v DiGuglielmo, 75 AD3d 206, 211, affd
17 NY3d 771, cert denied

US

S Ct 558). The defendant did not raise a claim of

actual innocence on his appeal from the judgment of conviction, and the facts underlying his current
claims did not appear in the record on direct appeal. Accordingly, his claim, of actual innocence is
not subject to a mandatory procedural bar.
In. contras a court “may deny” a motion to vacate a judgment of conviction where
the ground or issue raised “was previ.ously determined on the merits upon a prior motion or
proceeding in a court of this state, other than an appeal from the judgment” (CPL 440A0[3][bJ),
Furthermore, a court “may deny” a motion to vacate where the defendant, upon a previous CPL
44010 motion, “was in a position adequately to raise the ground or issue underlying the present
motion but did not do so” (CPL 440.1 0[3] [c]; see People v Cochrane, 27 AD3d 659, cert denied 549
US 976). However, “[a]though the court may deny the motion under any of the circumstances
specified” in CPL 440i0(3), “in the interest of justice and for good cause shown it may in its
discretion grant the motion if it is otherwise meritorious and vacate the judgment” (CPL 440.10[3]).
Therefore, the procedural bars set forth in CPL 440.10(3) are discretionary (see People v Graves, 62
AD3d 900).
The defendant raised a claim of actual innocence in his April 2005 motion to vacate
the judgment of conviction. However, since the procedural bars set forth in CPL 440A0(3) are
discretionary, there is no reason why the courts may not consider a credible claim of actual innocence
in the exercise of discretion.
A claim of actual innocence may be asserted, either as a “gateway” to review of
another claim which is otherwise procedurally barred, or as a “freestanding” claim justifying relief
in and of itself (House v Bell, 547 US 518, 554; see Friedman v Rehal, 618 F3d 142, 152, 158 [2d
Cir]). A freestanding claim of actual innocence is rooted in several different concepts, including the
constitutional rights to substantive and procedural due process, and the constitutional right not to be
subjected to cruel and unusual punishment (see generally Jonathan M. Kirshbaum, Actual Innocence
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after Friedman v Rehal: The Second Circuit Pursues a New Mechanismfor Seeking Justice in Actual
Innocence Cases, 31 Pace L Rev 627, 660-661 [Spring 201 1]; People v Cole, 1 Misc 3d 531, 541542).
The Federal courts have not resolved whether a prisoner may be entitled to habeas
corpus relief based upon a freestanding claim of actual innocence (see McQuiggin v Perkins,
US

133 S Ct 1924, 1931; Herrera v Collins, 506 US 390, 404-405; John M, Leventhal, A

Survey of Federal and State Courts ‘Approaches to a Constitutional Right ofActual Innocence: Is
There a Need/or a State Constitutional Right in New York in the Aftermath of PL 440. IOLg4j?,
76 Alb L Rev 1453. 1457 [2012/2013]). In re Davis (557 US at 952), relied upon by the defendant,

stands for the proposition that a petitioner who fdes a petition for a writ of habeas corpus may be
entitled to relief based upon “evidence that could not have been obtained at the time of trial [which]
clearly establishes petitioner’s innocence” The relief granted in the Davis case is analogous to
granting a motion to set aside ajudgment of conviction based upon newly discovered evidence, in

that the evidence “could not have been produced by the defendant at the trial even with due diligence
on his part and which is of such character as to create a probability that had such evidence been
received at the trial the verdict would have been more favorable to the defendant” (CPL
440.l0[1J[g]).
The United States Supreme Court has recognized that “a credible showing of actual
innocence may allow a prisoner to pursue

constitutional claims.. on the merits notwithstanding

the existence of a procedural bar to relief’—that is, actual innocence is a gateway to review of
another claim which is otherwise procedurally barred (McQuiggin v Perkins,

US

133

S Ct at 1931; see Schiup v Delo, 513 US 298, 314; John M. Leventhal, A Survey ofFederal and
State Courts ‘Approaches to a Constitutional Right o/Actual Innocence: Is There a Needfor a State
ConstitutionalRight in New York in the Aftermath ofCPL 440. 10[g-1]?, 76 Alb L Rev 1453, 14651466). This rule, which is also referred to as the “fundamental miscarriage ofjustice exception, is
grounded in the “equitable discretion” of habeas courts to see that federal constitutional errors do
not result in the incarceration of innocent persons” (MeQuiggin v Perkins,
S Ct at 193 1, quoting Herrera v Collins, 506 US at 404).

US

133

With respect to second or successive

habeas corpus petitions, or habeas corpus petitions challenging state convictions based upon issues
which were not factually developed in state court, the federal statute limits the miscarriage ofjustice
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exception to cases where the petition is based upon a retroactive change ofconstitutional law, or “the
factual predicate for the claim could not have been discovered previously through the exercise of due
diligence” and “the facts underlying the claim, if proven and viewed in light of the evidence as a
whole, would be sufficient to establish by clear and convincing evidence that, but for constitutional
error, no reasonable factfinder would have found the applicant guilty of the underlying offense” (28
USC

§

2244[b][21; see 28 Usc

§ 2254[e][2]).

In order to establish actual innocence as a gateway for review of a constitutional

claim, federal law concerning habeas corpus petitions requires that the habeas corpus petitioner
establish that in “‘light of the new evidence, no juror, acting reasonably, would have voted to find
hi.rn guilty beyond a reasonable doubt” (McOuiggin v .Perkins,

US

S Ct at 1.928,

quoting Schiup v Delo, 513 US at 329). That standard sounds somewhat similar to the definition
of legally insufficient evidence (see Jackson v Virginia, 443 US 307, 319; People v San/i, 3 NY3d
234, 246; People v Conies, 60 NY2d 620, 621-622). However, the law is well settled that “actual

innocence” means factual innocence, not mere legal insufficiency of evidence of guilt (see Bousley
v United States. 523 US 614, 623-624), and must be based upon reliable evidence which was not
presented at the trial (see Schiup v Delo, 513 US at 324). The standard of proof generally applied
is proof of actual innocence by clear and convincing evidence (see 28 USC §sS 2244[b][2];
2254[e][2]; Montoya v Ulibarri, 142 NM 89, 98, 163 P3d 476, 485; State cx rd. Amrine v Roper,
102 SW3d 541, 548 [Mo Sup Ct]; Miller v Commissioner of Corr., 242 Conn 745, 792, 700 A2d
1108, 1132). In states that have time limits for moving to set aside ajudgment of conviction based
upon newly discovered evidence, a claim of actual innocence is a way to avoid that procedural bar
(see People v Ortiz, 235 1112d 319, 330-332, 919 NE2d 941, 948-949).
A number of states have recognized a freestanding claim of actual innocence, some
by statute with specific limitations,
2 and some by case law with less specific limitations,
3 Illinois

2. ArizRCrim P32.1(h); Ark CodeAnn § 16-112-201-208; 11 Del Code § 4504; DC Code
Me Rev Stat Ann tit 15 § 2138(10); Md Code Crim Pro § 8-301; Minn Stat § 590.01;
22-4135;
§
Ohio Rev Code Ann § 2953.21; Tenn Code Ann § 40-30-117; Va Code Ann § 19.2-327.10; Utah
Code Ann § 78B-9-30l.
3. In re Bell, 42 Cal4th 630, 637, 170 P3d 153, 157; Miller v Commissioner of Corr., 242
Conn 745,700 A2d 1108; People v Washington, 171 1112d 475,665 NE2d 1330; Montoya v Ulibarri,
142 NM at 98, 163 P3 d at 487; State cx rd. A mrine v Roper, 102 S W3 d at 548; State ofMontana
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has recognized a freestanding claim of actual innocence based upon the principle that “no person
convicted of a crime should be deprived of life or liberty given compelling evidence of actual
innocence” and that doing so is in and of itself a violation of the defendant’s right to due process of
law under the Illinois Constitution (People v Washington. 171 1112 d at 489, 665 NE2d at 1336). The
Illinois courts further provided that the evidence must be “newly discovered” in that it “was not
available at the defendant’s original trial and that the defendant could not have discovered [it] sooner
through diligence.” and “of such conclusive character that it would probably change the result on
retrial” (People v Morgan, 212 III 2d 148, 154. 817 NE2d 524, 527).

The standard of proof

applied—that the newly discovered evidence would probably change the result on retrial—is
somewhat similar to the criteria applied in New York in reviewing motions to vacate ajudgrnent of
conviction based upon newly discovered evidence (see CPL 440.1 0[ I] [g]).
Connecticut, which has based its recognition of a freestanding claim of actual
innocence upon the reasoning that the writ of habeas corpus is designed to remedy fundamental
miscarriages of justice (see Su,mnerville v Warden, State Prison, 229 Conn 397,442.641 A2d 1356.
1 369), applies the more stringent standard of proof by clear and convincing evidence (see Miller v
Commissioner

of Con., 242 Conn at 792, 700 A2d at 1132). However, in that state. it is not clear

that the claim of actual innocence must be supported by newly discovered evidence (see Gould v
Commissioner of Corn., 301 Conn 544. 551 n 8. 22 A3d 1196, 1200 n 8).
New Mexico has based its recognition ot’a freestanding claim of actual innocence on
provisions of the New Mexico Constitution, which prohibit deprivation of life or liberty without due
process of law (see NM Const, art 2,

§

18), and the infliction of cruel and unusual punishment, to

wit, incarceration for a crime which the prisoner did not commit (see NM Const, art 2,

§

13;

Ivlontoya v Ulibarni, 142 NM at 97, 163 P3d at 484, citing and relying upon the rationale of People
1’

Cole, 1 Misc 3d at 541 -542). In determining the standard of proof to be applied, the Supreme

Court of New Mexico adopted the clear and convincing evidence standard, noting that this standard
of proof was adopted in Connecticut, Missouri. and New York (see Montova v Ulibarni, 142 NM
at 99. 163 P3d at 486, citing People v Cole, I Misc 3d at 543).
New York is one of a minority of states which have no time limit for a motion to set
aside a judgment of conviction based upon newly discovered evidence (see Herrera v Collins, 506

v Beadi, 370 Mont 163, 302 P3d 47.
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US at 411 n 11). Therefore. a defendant does not need to pursue a claim of actual innocence upon
a motion to set aside the verdict based upon newly discovered evidence ‘which could not have been
produced by the defendant at the trial even with due diligence on his part and which is of such
character as to create a probability that had such evidence been received at the trial the verdict would
have been more favorable to the defendant” (CPL 440.1 0[ 1] [g]). However, where new evidence

does not satisfy those criteria, as, for example, where the evidence could have been produced at trial
with due diligence, a defendant would have to seek relief on another theory (see People v Wheeler
Whiehard. 25 Misc 3d 690 [Sup Ct, Kings County] [ineffective assistance of counsel and
freestanding claim of actual innocence]). As noted in People v Bermudez (25 Misc 3d l226[A],
2009 NY Slip Op 52302[U], *23 [Sup Ct, NY County]). where the defendant asserts a claim of
actual innocence, “new evidence may be considered, whether or not it satisfies the Salemi factors

[People v Salemi, 309 NY 208, cert denied 350 US 950] [and] other legal barriers, such as prior
adverse court determinations, which might otherwise bar further recourse to the courts,”
The question of whether New York recognizes a freestanding claim of actual
innocence has not been conclusively determined (see People v Deacon, 96 AD3d 965; People v

Jenkins, 84 AD3d 1403: People v Tankleff 49 AD3d at 182), However, this Court has ruled that
“[i]t is abhorrent to our sense of justice and fair play to countenance the possibility that someone
innocent of a crime may be incarcerated or otherwise punished for a crime which he or she did not
commit” (People v Tankleff 49 AD3d at 177). Further, a freestanding claim of actual innocence has
been recognized by New York courts on the trial level (see e.g. People v Caraway. 36 Misc3d
l224[A], 2009 NY Slip Op 51466[U] [Sup Ct, Kings County]; People v Bermudez, 25 Misc 3d
l226[A], 2009 NY Slip Op 52302[U]: People v Bryant, 25 Misc 3d 1206[A]. 2009 NY Slip Op
51986[U] [Sup Ct, Bronx County]: People v Wheeler4T’hichard, 25 Misc 3d 690; People v Cole, 1
Misc 3d 531: Friedman vRehal, 618 F3d at l59).
The Due Process Clause in the New York State Constitution provides “greater
4. There is legislation pending in the New York Legislature which would add a new CPL
440.10(1 )(j), authorizing the court to grant a motion to set aside a judgment of conviction on the
ground that “the defendant is actually innocent of the crime or crimes of which he or she was
convicted.” The finding of actual innocence must be based upon “clear and convincing evidence
that no trier of fact would have convicted the defendant under a reasonable doubt standard and in
light of all available evidence.” If that standard is met, instead of granting the defendant a new trial,
the court “shall dismiss the accusatory instrument” (S49-2013: A34922013).
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protection than its federal counterpart as construed by the Supreme Court” (People v LaValle, 3
NY3d 88, 127; see People v Harris, 77 NY2d 434,439-440). Since a person who has not committed
any crime has a liberty interest in remaining free from punishment, the conviction or incarceration
of a guiltless person, which deprives that person of freedom of movement and freedom from
punishment and violates elementary fairness, runs afoul of the Due Process Clause of the New York
Constitution (see NY Const, art F § 6; see People v Cole, 1 Misc 3d at 541-542). Moreover, because
punishing an actually innocent person is inherently disproportionate to the acts committed by that

person, such punishment also violates the provision of the New York Constitution which prohibits
cruel and unusual punishments (see NY Con..st, art I,

§

5; People v Cole, 1 Misc 3d at 541-542).

Thus, we conclude that a freestanding claim of.. actual innocence may be addressed pursuant to CPL
440.10(1 )(h), which provides for vacatin..g a judgment which was obtained i.n violation of an
accused’s constitutional rights (see .People v Caraway, 36 M.isc 3d 1224[A], 2012 NY Slip Op
51466[U]; People v lT7zeeler-Whicliard, 25 Misc 3d at 702).
Further, the fact that the defendant has been released on parole does not preclude him
from asserting that his conviction was obtained in violation of his constitutional rights because he
is actually innocent,

In view of the defendant’s release on parole, he is no longer entitled to the

extraordinary writ of habeas corpus (see e.g. People cx rd Richardson v Boucaud, 15 NY3d 916;
People cx rd. Wilder v Markley, 26 NY2d 648). However, the restrictions imposed upon a
parolee—in this case, a lifetime parolee—may constitute a sentence “so disproportionate as would

constitute cruel and unusual punishment in violation ofconstitutional limitations” (People v Broadie,
37 NY2d 100, 110, cert denied 423 US 950). In the case where a defendant is actually innocent,
that standard is met (see generally Weems v United States, 217 US 349, 366).
We next consider the appropriate burden of proof to impose upon a defendant
asserting a claim of actual innocence. CPL 440.3 0(6) provides that, at a hearing on a motion to set
aside ajudgment of conviction pursuant to CPL 440.30(6), the standard of proof imposed upon the
defendant is proof by a preponderance of the evidence. However, with respect to a claim of actual
innocence, as distinguished from a specific constitutional violation, a constitutional violation occurs
only if there is clear and convincing evidence that the defendant is innocent (see Montoya v Ulibarri,
142 NM at 98. 163 P3d at 485; State cx rd. Amrine v Roper, 102 SW3d at 548; Miller v
Commissioner of Corr., 242 Conn at 792, 700 A2d at 1132; People v Bermudez, 25 Misc 3d
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1226[Aj, 2009 NY Slip 0
p 52302[U]; People v Wheeler- Whichard, 25 Misc 3d at 702; People v
Cole, 1 Misc 3d at 543). The constitutional violation on a claim of actual innocence is that the
defendant is subject to a criminal conviction while he or she is in fact innocent. Mere doubt as to
the defendant’s guilt, or a preponderance of conflicting evidence as to the defendant’s guilt, is
insufficient, since a convicted defendant no longer enjoys the presumption of innocence, and in fact
is presumed to be guilty (see Schlup v Delo, 513 US at 326 n 42; Herrera v Collins, 506 US at 398).
A prima facie showing of actual innocence is made out when there is ‘a sufficient
showing of possible merit to warrant a fuller exploration” by the court (Go/db/um v K/em, 510 F3d
204, 219, ceri denied 555 US 850. quoting Bennett r United States, 119 F3d 468, 469 [7th Cirl).
Here. the defendant has made a prima facie showing based upon evidence of a credible alibi and
manipulation of the witnesses, and the fact that the witness against him has recanted (see Goldblurn
v Klein, 510 F3d at 220). Accordingly, there should be a hearing on his claim of actual innocence.

At the hearing, all reliable evidence, including evidence not admissible at trial based
upon a procedural harsuch as the failure to name certain alibi witnesses in the alibi notice—should
he admitted (see People v Cole, I Misc 3d at 543: Sc/i/up v Delo. 513 US at 328). if the defendant
establishes his actual innocence by clear and convincing evidence, the indictment should be
dismissed pursuant to CPL 440. 10(4). which authorizes that disposition where appropriate. There
is no need to empanel another jury to consider the defendant’s guilt where the trial court has
determined, after a hearing, that no juror, acting reasonably, would find the defendant guilty beyond
a reasonable doubt.
The defendant’s further contention that trial counsel was ineffective for failing to
include Turner and Mahan in his pretrial alibi notice also is subject to a discretionary procedural bar.
The defendant could have raised this claim in one of’ his numerous other CPL 440.10 motions, most
notably his first motion pursuant to CPL 440.10 to vacate the judgment of conviction, which was
denied by the Supreme Court in its order dated April 2. 1996. The defendant’s appeal from that
order was consolidated with the direct appeal from hisjudgment of conviction. The defendant raised
the issue of ineffective assistance of counsel on appeal, but did not raise the question of counsel’s
failure to include Turner and Mahan in the alibi notice or as witnesses. Generally, under such
circumstances, the denial of the claim would constitute a provident exercise of discretion (see CPL
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440.10[3][c]; People v Coehiane, 27 AD3d 659).
However, as we have noted, CPL 440.10(3) specifically provides that “in the interest
of justice and for good cause shown [the court] may in its discretion grant the motion if it is
otherwise meritorious and vacate the judgment.” Under the circumstances of this case. the Supreme
Court should have considered the defendant’s ineffective assistance of counsel claim on the merits
in the interest ofustice. The failure of the defendants trial counsel to name all the alibi witnesses
in the notice of alibi could constitute ineffective assistance of counsel (see People v Milazo. 18
AD3d 1068. 1070).

Accordingly, at the hearing, the defendant should also be afforded an

opportunit to prove, by a preponderance of the evidence (see CPL 440.30[6]), that trial counsel’s
representation was ineffective. Although the remedy for ineffective assi..stance of counsel generally
is to grant a new trial (see .People v Oliveras, 21 NY3d 339; People v DiPippo, 82 AD3d 786), if
the defendant prevails on his claim of actual innocence, a new trial would not be necessary.
Accordingly. the order is modified, on the law and in the exercise of discretion. by
deleting the provisions thereof denying, without a hearing, those branches ofthe defendant’s motion
pursuant to CPL 440. 10(1 )(h) which were to vacate thejudgment rendered July 12. 1993, based upon
actual innocence and ineffective assistance of counsel; as so modified. the order is affirmed insofar
as appealed from, and the matter is remitted to the Supreme Court, Kings County. for a hearing in
accordance herewith and, thereafter, a new determination on those branches of the motion, to be
conducted with all convenient speed.

1)ILLON. J.P.. LEVENTHAL and AUSTIN.

JJ..

concur.

ORDERED that the order is modified. on the law and in the exercise of discretion.
by deleting the provisions thereof denying. without a hearing, those branches of the defendant’s
motion pursuant to CPL 440.1 0(l)(h) which were to vacate the judgment rendered July 12, 1993,
based upon actual innocence and ineffective assistance of counsel; as so modified, the order is
affirmed insofar as appealed from, and the matter is remitted to the Supreme Court, Kings County,
for a hearing in accordance herewith and, thereafter, a new determination on those branches of the
motion, to be conducted with all convenient speed.
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DECISION & ORDER ON MOTION

2011-07335
The People, etc,, respondent,
v Derrick Hamilton, appellant.
(Index No. 142/91

Motion by the respondent on an appeal from an order of the Supreme Court. Kings
dated
County,
July 11,2011, to strike certain material in the appellant’s appendix and references to
that material in the appellant’s brief on the ground that it contains or refers to matter dehors the
record. By decision and order on motion of this Court dated December 4, 2012, the motion was held
in abeyance and referred to the panel of justices hearing the appeal for determination upon the
argument or submission thereof.
Lpon the papers filed in support of the
thereto. and upon the argument of the appeal. it is

motion

and the papers filed in opposition

ORDERED that the motion is denied.

DILLON, J.P.. LEVENTIIAL, AUSTll and HINDS-RADIX. JJ., concur.

ENTER:

Clerk of the Court
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