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Stephen Kunken
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BRIDGE-THE-GAP
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COMMUNICATING WITH THE CLIENT
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OUTLINE
1. RETAINERS
2. CLIENT INTAKE
3. CLIENT COMMUNICATION
4. FEES – ALTERNATIVE ARRANGEMENTS
5. ATTORNEY LIENS
6. CONFLICTS
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NEW YORK STATE UNIFIED COURT SYSTEM

PART 1200
RULES OF
PROFESSIONAL CONDUCT

2 Court

Dated: May 1, 2013

These Rules of Professional Conduct were promulgated as Joint Rules of the
Appellate Divisions of the Supreme Court, effective April 1, 2009,

They supersede

the former part 1200 (Disciplinary Rules of the Code of Professional Responsibility).
The New York State Bar Association has issued a Preamble, Scope and Comments to

accompany these Rules, They are not enacted with this Part, and where a conflict
exists between a Rule and the Preamble, Scope or a Comment, the Rule controls.
This unofficial compilation of the Rules provided for informational purposes only.
The official version of Part 1200 is published by the New York State Department of
State. An unofficial on-line version is available at www.dos.nv.gov/info/nycrr.html
(Title 22 [Judiciary]; Subtitle B Courts; Chapter IV Supreme Court; Subchapter E All
Departments;

Part

1200

Rules

of

Professional

Professional Conduct).
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PART 1200 - RULES OF PROFESSIONAL CONDUCT

RULE 1.0.
Terminology

(a) "Advertisement" means any public or private communication made by
or on behalf of a lawyer or law firm about that lawyer or law firm's services, the
primary purpose of which is for the retention of the lawyer or law firm. It does not
include communications to existing clients or other lawyers.
(b)

"Belief or "believes"

denotes that the person involved actually
believes the fact in question to be true, A person's belief may be inferred from
circumstances,

(c)
"Computer-accessed communication" means any communication
made by or on behalf of a lawyer or law firm that is disseminated through the use of
a computer or related electronic device, including, but not limited to, web sites,
weblogs, search engines, electronic mail, banner advertisements, pop-up and pop-

under advertisements, chat rooms, list servers, instant messaging, or other internet
presences, and any attachments or links related thereto.
(d)

"Confidential information" is defined in Rule 1.6.

(e) "Confirmed in writing" denotes (i) a writing from the person to the
lawyer confirming that the person has given consent, (ii) a writing that the lawyer
promptly transmits to the person confirming the person's oral consent, or (iii) a

statement by the person made on the record of any proceeding before a tribunal. If
it is not feasible to obtain or transmit the writing at the time the person gives oral
consent, then the lawyer must obtain or transmit it within a reasonable time
thereafter.

(f)
"Differing interests" include every interest that will adversely affect
either the judgment or the loyalty of a lawyer to a client, whether it be a conflicting,
inconsistent, diverse, or other interest.

(g) "Domestic relations matter" denotes representation of a client in a
claim, action or proceeding, or preliminary to the filing of a claim, action or
proceeding, in either Supreme Court or Family Court, or in any court of appellate
jurisdiction, for divorce, separation, annulment, custody, visitation, maintenance,
child support or alimony, or to enforce or modify a judgment or order in connection
with any such claim, action or proceeding.

(h)
in a

law

"Firm" or "law Arm" includes, but is not limited to, a lawyer or lawyers
partnership,

professional

corporation,
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sole

proprietorship

or

other

association authorized to practice law; or lawyers employed in a qualified legal
assistance organization, a government law office, or the legal department of a

corporation or other organization.

(I)
"Fraud" or "fraudulent" denotes conduct that is fraudulent under the
substantive or procedural law of the applicable jurisdiction or has a purpose to
deceive, provided that it does not include conduct that, although characterized as
fraudulent by statute or administrative rule, lacks an element of scienter, deceit,
intent to mislead, or knowing failure to correct misrepresentations that can be
reasonably expected to induce detrimental reliance by another.

0)

"Informed consent" denotes the agreement by a person to a proposed

course of conduct after the lawyer has communicated information adequate for the
person to make an informed decision, and after the lawyer has adequately explained
to the person the material risks of the proposed course of conduct and reasonably
available alternatives.

(k)

"Knowingly,"

"known,"

knowledge of the fact in question.

"know,"

or

"knows"

denotes

actual

A person's knowledge may be inferred from

circumstances.

(1)

"Matter" includes any litigation, judicial or administrative proceeding,
case, claim, application, request for a ruling or other determination, contract,
controversy, investigation, charge, accusation, arrest, negotiation, arbitration,
mediation or any other representation involving a specific party or parties.

(m) "Partner" denotes a member of a partnership, a shareholder in a law
firm organized as a professional legal corporation or a member of an association
authorized to practice law.
(n)

"Person" includes an individual, a corporation, an association, a trust, a

partnership, and any other organization or entity.
(o)

"Professional legal corporation" means a corporation, or
association treated as a corporation, authorized by law to practice law for profit.

(p)

"Qualified

legal

assistance

an

organization"

means an office or
organization of one of the four types listed in Rule 7.2(b)(l)-(4) that meets all of the
requirements thereof.
(q)

"Reasonable" or "reasonably," when used in relation to conduct by a
lawyer, denotes the conduct of a reasonably prudent and competent lawyer. When
used in the context of conflict of interest determinations, "reasonable lawyer"
denotes a lawyer acting from the perspective of a reasonably prudent and
-2-
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competent lawyer who is personally disinterested in commencing or continuing the
representation.

(r)
"Reasonable belief or "reasonably believes," when used in
reference to a lawyer, denotes that the lawyer believes the matter in question and
that the circumstances are such that the belief is reasonable.
(s)
"Reasonably should know," when used in reference to a lawyer,
denotes that a lawyer of reasonable prudence and competence would ascertain the
matter in question.

(t)
"Screened" or "screening" denotes the isolation of a lawyer from any
participation in a matter through the timely imposition of procedures within a firm
that are reasonably adequate under the circumstances to protect information that
the isolated lawyer or the firm is obligated to protect under these Rules or other
law.
(u)

"Sexual relations" denotes sexual intercourse or the touching of an
intimate part of the lawyer or another person for the purpose of sexual arousal,
sexual gratification or sexual abuse.
(v)

"State" includes the District of Columbia, Puerto Rico, and other federal
territories and possessions.
(w)

"Tribunal" denotes a court, an arbitrator in an arbitration proceeding
or a legislative body, administrative agency or other body acting in an adjudicative

capacity. A legislative body, administrative agency or other body acts in an
adjudicative capacity when a neutral official, after the presentation of evidence or
legal argument by a party or parties, will render a legal judgment directly affecting a
party's interests in a particular matter.
(x) "Writing" or "written" denotes a tangible or electronic record of a
communication or representation, including handwriting, typewriting, printing,
photocopying, photography, audio or video recording and email. A "signed" writing
includes an electronic sound, symbol or process attached to or logically associated
with a writing and executed or adopted by a person with the intent to sign the
writing.

-3-
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RULE 1.1.
Competence

(a)

A lawyer should provide competent representation to a client.

Competent representation requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.

(b) A lawyer shall not handle a legal matter that the lawyer knows or
should know that the lawyer is not competent to handle, without associating with a
lawyer who is competent to handle it.

(c)

lawyer shall not intentionally:
(1)

fail to seek the objectives of the client through
reasonably available means permitted by law and
these Rules; or

(2)

prejudice or damage the client during the course of
the representation except as permitted or required by
these Rules.

RULE 1.2.
Scope of Representation and Allocation ofAuthority Between Client and Lawyer

(a) Subject to the provisions herein, a lawyer shall abide by a client's
decisions concerning the objectives of representation and, as required by Rule 1.4,
shall consult with the client as to the means by which they are to be pursued. A
lawyer shall abide by a client's decision whether to settle a matter. In a criminal
case, the lawyer shall abide by the client's decision, after consultation with the
lawyer, as to a plea to be entered, whether to waive jury trial and whether the client
will testify.

(b)

A lawyer's representation of a client, including representation by

appointment, does not constitute an endorsement of the client's political, economic,
social or moral views or activities.

(c) A lawyer may limit the scope of the representation if the limitation is
reasonable under the circumstances, the client gives informed consent and where
necessary notice is provided to the tribunal and/or opposing counsel.
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(d)

A lawyer shall not counsel a client to engage, or assist a client, in

conduct that the lawyer knows is illegal or fraudulent, except that the lawyer may
discuss the legal consequences of any proposed course of conduct with a client.

(e)

A lawyer may exercise professional judgment to waive or fail to assert a

right or position of the client, or accede to reasonable requests of opposing counsel,
when doing so does not prejudice the rights of the client.

(f)
A lawyer may refuse to aid or participate in conduct that the lawyer
believes to be unlawful, even though there is some support for an argument that the
conduct is legal.
(g) A lawyer does not violate these Rules by being punctual in fulfilling all
professional commitments, by avoiding offensive tactics, and by treating with
courtesy and consideration all persons involved in the legal process.

RULE 1.3.
Diligence
(a)

A lawyer shall

act with

reasonable

diligence

and

promptness

in

representing a client.
(b)

A lawyer shall not neglect a legal matter entrusted to the lawyer.

(c) A lawyer shall not intentionally fail to carry out a contract of
employment entered into with a client for professional services, but the lawyer may
withdraw as permitted under these Rules.

RULE 1.4.
Communication

(a)

A lawyer shall:
(1)

promptly inform the client of:
(i)

any decision or circumstance with respect to
which the client's informed consent, as defined in
Rule 1.0(j), is required by these Rules;

-5-
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(ii) any information required by court rule or other
law to be communicated to a client; and
(iii) material developments in the matter including
settlement or plea offers.
(2)

reasonably consult with the client about the means by
which the client's objectives are to be accomplished;

(3)

keep the client reasonably informed about the status
of the matter;

(4)

promptly comply with a client's reasonable requests
for information; and

(5)

consult with the client about any relevant limitation
on the lawyer's conduct when the lawyer knows that
the client expects assistance not permitted by these
Rules or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to
permit the client to make informed decisions regarding the representation.

RULE 1.5,
Fees and Division of Fees
(a)

A lawyer shall not make an agreement for, charge, or collect an
excessive or illegal fee or expense. A fee is excessive when, after a review of the
facts, a reasonable lawyer would be left with a definite and firm conviction that the
fee is excessive. The factors to be considered in determining whether a fee is
excessive may include the following:

(1)

the time and labor required, the novelty and difficulty of
the questions involved, and the skill requisite to perform

the legal service properly;

(2)

(3)

the likelihood, if apparent or made known to the client, that
the acceptance of the particular employment will preclude
other employment by the lawyer;
the fee customarily charged in the locality for similar legal
services;
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(4)

the amount involved and the results obtained;

(5)

the

time

limitations

imposed

by

the

client

or

by

circumstances;

(6)

the nature and length of the professional relationship with
the client;

(7)

the experience, reputation and ability of the lawyer or
lawyers performing the services; and

(8)

whether the fee is fixed or contingent

(b) A lawyer shall communicate to a client the scope of the representation
and the basis or rate of the fee and expenses for which the client will be responsible.
This information shall be communicated to the client before or within a reasonable
time after commencement of the representation and shall be in writing where
required by statute or court rule. This provision shall not apply when the lawyer

will charge a regularly represented client on the same basis or rate and perform
services that are of the same general kind as previously rendered to and paid for by
the client. Any changes in the scope of the representation or the basis or rate of the
fee or expenses shall also be communicated to the client.

(c)

A fee may be contingent on the outcome of the matter for which the

service is rendered, except in a matter in which a contingent fee is prohibited by

paragraph (d) or other law. Promptly after a lawyer has been employed in a
contingent fee matter, the lawyer shall provide the client with a writing stating the
method by which the fee is to be determined, including the percentage or
percentages that shall accrue to the lawyer in the event of settlement, trial or
appeal; litigation and other expenses to be deducted from the recovery; and
whether such expenses are to be deducted before or, if not prohibited by statute or
court rule, after the contingent fee is calculated. The writing must clearly notify the
client of any expenses for which the client will be liable regardless of whether the
client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer

shall provide the client with a writing stating the outcome of the matter and, if there
is a recovery, showing the remittance to the client and the method of its
determination.

(d)

A lawyer shall not enter into an arrangement for, charge or collect:
(1)

a contingent fee for representing a defendant in a
criminal matter;

(2)

a fee prohibited by law or rule of court;

-7-
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(3)

(4)

fee based on fraudulent billing;

a nonrefundable retainer fee; provided that a lawyer
may enter into a retainer agreement with a client
containing a reasonable minimum fee clause if it
defines in plain language and sets forth the

circumstances under which such fee may be incurred
and how it will be calculated; or
(5)

any fee in a domestic relations matter if:
(i)

the payment or amount of the fee is contingent
upon the securing of a divorce or of obtaining

child custody or visitation or is in any way
determined by reference to the amount of
maintenance, support, equitable distribution, or
property settlement;
(ii) a written retainer agreement has not been

signed by the lawyer and client setting forth
in

plain

language

relationship

and

the

the

nature

details

of

of

the

the

fee

arrangement; or

(iii) the written retainer agreement includes a
security interest, confession of judgment or

other lien without prior notice being
provided to the client in a signed retainer
agreement and approval from a tribunal
after notice to the adversary, A lawyer shall
not foreclose on a mortgage placed on the
while the spouse who
consents to the mortgage remains the
marital residence

titleholder and the residence remains the
spouse's primary residence.
(e)
In domestic relations matters, a lawyer shall provide a prospective
client with a statement of client's rights and responsibilities at the initial conference
and prior to the signing of a written retainer agreement.

(f)

Where applicable, a lawyer shall resolve fee disputes by arbitration at

the election of the client pursuant to a fee arbitration program established by the
Chief Administrator of the Courts and approved by the Administrative Board of the
Courts.
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(g) A lawyer shall not divide a fee for legal services with another lawyer
who is not associated in the same law firm unless:
(1)

the division is in proportion to the services performed
by each lawyer or, by a writing given to the client,
each lawyer assumes joint responsibility for the
representation;

(2)

the client agrees to employment of the other lawyer
after a full disclosure that a division of fees will be
made, including the share each lawyer will receive,
and the client's agreement is confirmed in writing;
and

(3)

the total fee is not excessive.

(h) Rule 1.5(g) does not prohibit payment to a lawyer formerly associated
in a law firm pursuant to a separation or retirement agreement.

RULE 1.6.
Confidentiality of Information

(a)

A lawyer shall not knowingly reveal confidential information, as defined

in this Rule, or use such information to the disadvantage of a client or for the
advantage of the lawyer or a third person, unless:

(1)

the client gives informed consent, as defined in Rule

1.00);
(2)

the disclosure is impliedly authorized to advance the
best interests of the client and is either reasonable
under the circumstances or customary in the
professional community; or

(3)

the disclosure is permitted by paragraph (b).

"Confidential information" consists of information gained during or relating
to the representation of a client, whatever its source, that is (a) protected by the
attorney-client privilege, (b) likely to be embarrassing or detrimental to the client if
disclosed, or (c) information that the client has requested be kept confidential.
"Confidential information" does not ordinarily include (i) a lawyer's legal
knowledge or legal research or (ii) information that is generally known in the local
community or in the trade, field or profession to which the information relates.

-9-
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(b)

A lawyer may reveal or use confidential information to the extent that

the lawyer reasonably believes necessary:

(1)

to prevent reasonably certain death or substantial
bodily harm;

(2)

to prevent the client from committing a crime;

(3)

to

withdraw
a
written
or
oral
opinion
or
representation previously given by the lawyer and
reasonably believed by the lawyer still to be relied
upon by a third person, where the lawyer has
discovered that the opinion or representation was
based on materially inaccurate information or is being
used to further a crime or fraud;

(4)

to secure legal advice about compliance with these
Rules or other law by the lawyer, another lawyer

associated with the lawyer's firm or the law firm;
(5)

(i)

to defend the lawyer or the lawyer's employees
and associates against an accusation of wrongful
conduct; or

(ii) to establish or collect a fee; or
(6)

(c)

when permitted or required under these Rules or to
comply with other law or court order.

A lawyer shall

exercise reasonable care to prevent the lawyer's
employees, associates, and others whose services are utilized by the lawyer from
disclosing or using confidential information of a client, except that a lawyer may
reveal the information permitted to be disclosed by paragraph (b) through an
employee.

RULE 1.7.
Conflict ofInterest: Current Clients
(a)

Except as provided in paragraph (b), a lawyer shall not represent a

client if a reasonable lawyer would conclude that either:

(1)

the

representation

will

involve

representing differing interests; or
-10-
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the

lawyer

in

(2)

there

is
a significant risk that the lawyer's
professional judgment on behalf of a client will be
adversely affected by the lawyer's own financial,

business, property or other personal interests.
(b) Notwithstanding the existence of a concurrent conflict of interest under
paragraph (a), a lawyer may represent a client if:
(1)

the lawyer reasonably believes that the lawyer will be
able to provide competent and diligent representation
to each affected client;

(2)

the representation is not prohibited by law;

(3)

the representation does not involve the assertion of a
claim by one client against another client represented
by the lawyer in the same litigation
proceeding before a tribunal; and

(4)

or

other

each affected client gives informed consent, confirmed
in writing.

RULE 1.8.
Current Clients: Specific Conflict of Interest Rules

(a) A lawyer shall not enter into a business transaction with a client if they
have differing interests therein and if the client expects the lawyer to exercise
professional judgment therein for the protection of the client, unless:
(1)

the transaction is fair and reasonable to the client and
the terms of the transaction are fully disclosed and
transmitted in writing in a manner that can be
reasonably understood by the client;

(2)

the client is advised in writing of the desirability of
seeking, and is given a reasonable opportunity to
seek, the advice of independent legal counsel on the
transaction; and

(3)

the client gives informed consent, in a writing signed
by the client, to the essential terms of the transaction
and the lawyer's role in the transaction, including

-11-
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whether the lawyer is representing the client in the
transaction.

(b)

A lawyer shall not use information relating to representation of a client

to the disadvantage of the client unless the client gives informed consent, except as
permitted or required by these Rules.

(c)

A lawyer shall not:

(1)

solicit any gift from a client, including a testamentary
gift, for the benefit of the lawyer or a person related to
the lawyer; or

(2)

prepare on behalf of a client an instrument giving the
lawyer or a person related to the lawyer any gift,
unless the lawyer or other recipient of the gift is
related to the client and a reasonable lawyer would
conclude that the transaction is fair and reasonable.

For purposes of this paragraph, related persons include a spouse, child,

grandchild, parent, grandparent or other relative or individual with whom the
lawyer or the client maintains a close, familial relationship.
(d)

Prior to conclusion of all aspects of the matter giving rise to the

representation or proposed representation of the client or prospective client, a
lawyer shall not negotiate or enter into any arrangement or understanding with:

(1)

a client or a prospective client by which the lawyer
acquires an interest in literary or media rights with

respect to the subject matter of the representation or
proposed representation; or
(2)

any person by which the lawyer transfers or assigns
any interest in literary or media rights with respect to
the subject matter of the representation of a client or
prospective client.

(e) While representing a client in connection with contemplated or pending
litigation, a lawyer shall not advance or guarantee financial assistance to the client,
except that:

(1)

a lawyer may advance court costs and expenses of
litigation, the repayment of which may be contingent
on the outcome of the matter;
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(2)

a lawyer representing an indigent or pro bono client
may pay court costs and expenses of litigation on
behalf of the client; and

(3)

a lawyer, in an action in which an attorney's fee is
payable in whole or in part as a percentage of the
recovery in the action, may pay on the lawyer's own
account court costs and expenses of litigation. In such
case, the fee paid to the lawyer from the proceeds of
the action may include an amount equal to such costs
and expenses incurred.

(f)
A lawyer shall not accept compensation for representing a client, or
anything of value related to the lawyer's representation of the client, from one other
than the client unless:

(g)

(1)

the client gives informed consent;

(2)

there

(3)

the client's confidential information is protected as
required by Rule 1.6.

is
no
interference
with
the
lawyer's
independent professional judgment or with the clientlawyer relationship; and

A lawyer who represents two or more clients shall not participate in

making an aggregate settlement of the claims of or against the clients, absent court

approval, unless each client gives informed consent in a writing signed by the client.
The lawyer's disclosure shall include the existence and nature of all the claims
involved and of the participation of each person in the settlement.
(h)

A lawyer shall not:
(1)

make an agreement prospectively limiting
lawyer's liability to a client for malpractice; or

(2)

settle a claim or potential claim for such liability with
an unrepresented client or former client unless that
person is advised in writing of the desirability of

the

seeking, and is given a reasonable opportunity to
seek, the advice of independent legal counsel in
connection therewith.
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(i)
A lawyer shall not acquire a proprietary interest in the cause of action
or subject matter of litigation the lawyer is conducting for a client, except that the
lawyer may:
(1)

acquire a lien authorized by law to secure the lawyer's
fee or expenses; and

(j)

(2)

contract with a client for a reasonable contingent fee
in a civil matter subject to Rule 1.5(d) or other law or
court rule.

(1)

A lawyer shall not:
(i)

as a condition of entering into or continuing
any professional representation by the
lawyer or the lawyer's firm, require or
demand sexual relations with any person;

(ii) employ

coercion,

intimidation

or

undue

influence in entering into sexual relations
incident to any professional representation
by the lawyer or the lawyer's firm; or

(iii) in domestic relations matters, enter into
sexual relations with a client during the
course of the lawyer's representation of the
client.
(2)

Rule l,8(j)(l) shall not apply to sexual relations
between lawyers and their spouses or to ongoing
consensual sexual relationships that predate the
initiation of the client-lawyer relationship.

(k)

Where a lawyer in a firm has sexual relations with a client but does not

participate in the representation of that client, the lawyers in the firm shall not be
subject to discipline under this Rule solely because of the occurrence of such sexual
relations.

RULE 1.9.
Duties to Former Clients

(a) A lawyer who has formerly represented a client in a matter shall not
thereafter represent another person in the same or a substantially related matter in
-14-
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which that person's interests are materially adverse to the interests of the former
client unless the former client gives informed consent, confirmed in writing.
(b)

Unless the former client gives informed consent, confirmed in writing, a
lawyer shall not knowingly represent a person in the same or a substantially related
matter in which a firm with which the lawyer formerly was associated had
previously represented a client:

(1)

whose interests are materially adverse to that person;
and

(2)

about whom the lawyer had acquired information
protected by Rules 1.6 or paragraph (c) of this Rule
that is material to the matter.

(c) A lawyer who has formerly represented a client in a matter or whose
present or former firm has formerly represented a client in a matter shall not
thereafter:
(1)

use confidential information of the former client
protected by Rule 1.6 to the disadvantage of the
former client, except as these Rules would permit or
require with respect to a current client or when the

information has become generally known; or
(2)

reveal confidential information of the former client
protected by Rule 1.6 except as these Rules would
permit or require with respect to a current client.

RULE 1.10.
Imputation of Conflicts ofInterest
(a) While lawyers are associated in a firm, none of them shall knowingly
represent a client when any one of them practicing alone would be prohibited from
doing so by Rule 1.7, 1.8 or 1.9, except as otherwise provided therein.
(b) When a lawyer has terminated an association with a firm, the firm is
prohibited from thereafter representing a person with interests that the firm knows
or reasonably should know are materially adverse to those of a client represented
by the formerly associated lawyer and not currently represented by the firm if the
firm or any lawyer remaining in the firm has information protected by Rule 1.6 or
Rule 1.9(c) that is material to the matter.
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(c) When a lawyer becomes associated with a firm, the firm may not
knowingly represent a client in a matter that is the same as or substantially related
to a matter in which the newly associated lawyer, or a firm with which that lawyer
was associated, formerly represented a client whose interests are materially
adverse to the prospective or current client unless the newly associated lawyer did
not acquire any information protected by Rule 1.6 or Rule 1.9(c) that is material to

the current matter.

(d) A disqualification prescribed by this Rule may be waived by the affected
client or former client under the conditions stated in Rule 1.7.
(e)

A law firm shall make a written record of its engagements, at or near
the time of each new engagement, and shall implement and maintain a system by
which proposed engagements are checked against current and previous
engagements when:
(1)

the firm agrees to represent a new client;

(2)

the firm agrees to represent an existing client in a new
matter;

(3)

the firm hires or associates with another lawyer; or

(4)

an additional party is named or appears in a pending
matter.

(0

Substantial failure to keep records or to implement or maintain a

conflict-checking system that complies with paragraph (e) shall be a violation
thereof regardless of whether there is another violation of these Rules.

(g)

Where a violation of paragraph (e) by a law firm is a substantial factor

in causing a violation of paragraph (a) by a lawyer, the law firm, as well as the
individual lawyer, shall be responsible for the violation of paragraph (a).

(h)

A lawyer related to another lawyer as parent, child, sibling or spouse

shall not represent in any matter a client whose interests differ from those of
another party to the matter who the lawyer knows is represented by the other
lawyer unless the client consents to the representation after full disclosure and the
lawyer concludes that the lawyer can adequately represent the interests of the
client.
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RULE 1,11.
Special Conflicts ofInterest for Former and Current
Government Officers and Employees

(a)

Except as law may otherwise expressly provide, a lawyer who has
formerly served as a public officer or employee of the government:
(1)

shall comply with Rule 1.9(c); and

(2)

shall not represent a client in connection with a
matter in which the lawyer participated personally
and substantially as a public officer or employee,
unless the appropriate government agency gives its
informed

consent,

representation.

This

confirmed

in

writing,

provision shall

to

the

not apply to

matters governed by Rule 1.12(a).

(b)

When a lawyer is disqualified from representation under paragraph (a),

no lawyer in a firm with which that lawyer is associated may knowingly undertake
or continue representation in such a matter unless:

(1)

the firm acts promptly and reasonably to:
(i)

notify,

as
appropriate,
lawyers
and
nonlawyer personnel within the firm that
the personally disqualified lawyer is
prohibited from participating in the
representation of the current client;

(ii) implement effective screening procedures to
prevent the flow of information about the
matter between the personally disqualified

lawyer and the others in the firm;
(iii) ensure

that the disqualified lawyer is
apportioned no part of the fee therefrom;
and

(iv) give

written

notice

to

the

appropriate

government agency to enable it to ascertain
compliance with the provisions of this Rule;

and
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(2J

there are no other circumstances in the particular
representation that create an appearance of
impropriety,

(c)
Except as law may otherwise expressly provide, a lawyer having
information that the lawyer knows is confidential government information about a
person, acquired when the lawyer was a public officer or employee, may not
represent a private client whose interests are adverse to that person in a matter in
which the information could be used to the material disadvantage of that person. As
used in this Rule, the term "confidential government information" means
information that has been obtained under governmental authority and that, at the
time this Rule is applied, the government is prohibited by law from disclosing to the
public or has a legal privilege not to disclose, and that is not otherwise available to
the public. A firm with which that lawyer is associated may undertake or continue
representation in the matter only if the disqualified lawyer is timely and effectively
screened from any participation in the matter in accordance with the provisions of

paragraph (b).
(d)

Except as law may otherwise expressly provide, a lawyer currently
serving as a public officer or employee shall not:
(1)

participate

in

a matter in which the lawyer
participated personally and substantially while in
private practice or nongovernmental employment,
unless under applicable law no one is, or by lawful

delegation may be, authorized to act in the lawyer's
stead in the matter; or

(2)

negotiate for private employment with any person
who is involved as a party or as lawyer for a party in a
matter in which the lawyer is participating personally
and substantially.

(e)

As used in this Rule, the term "matter" as defined in Rule 1.0(1) does not
include or apply to agency rulemaking functions.

(0

A lawyer who holds public office shall not:
(1)

use the public position to obtain, or attempt to obtain,
a special advantage in legislative matters for the
lawyer or for a client under circumstances where the
lawyer knows or it is obvious that such action is not in
the public interest;
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(2)

use the public position to influence, or attempt to
influence, a tribunal to act in favor of the lawyer or of
a client; or

(3)

accept anything of value from any person when the
lawyer knows or it is obvious that the offer is for the
purpose of influencing the lawyer's action as a public
official.

RULE 1.12.
Specific Conflicts ofInterest for Former fudges.
Arbitrators, Mediators or Other Third-Party Neutrals

(a)

A lawyer shall not accept private employment in a matter upon the

merits of which the lawyer has acted in a judicial capacity.

(b)

Except as stated in paragraph (e), and unless all parties to the
informed consent, confirmed in writing, a lawyer shall not

proceeding give

represent anyone in connection with a matter in which the lawyer participated

personally and substantially as:

(1)

an arbitrator, mediator or other third-party neutral;
or

(2)

(c)

a law clerk to a judge or other adjudicative officer or
an arbitrator, mediator or other third-party neutral.

A lawyer shall not negotiate for employment with any person who is

involved as a party or as lawyer for a party in a matter in which the lawyer is
participating personally and substantially as a judge or other adjudicative officer or
as an arbitrator, mediator or other third-party neutral.

(d) When a lawyer is disqualified from representation under this Rule, no
lawyer in a firm with which that lawyer is associated may knowingly undertake or
continue representation in such a matter unless:
(1)

the firm acts promptly and reasonably to:
(i)

notify,

as

appropriate,
lawyers
and
nonlawyer personnel within the firm that
the personally disqualified lawyer is
prohibited from participating in
representation of the current client;
-19-
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the

(ii) implement effective screening procedures to
prevent the flow of information about the
matter between the personally disqualified
lawyer and the others in the firm;
(iii) ensure

that the disqualified lawyer is
apportioned no part of the fee therefrom;
and

(iv) give written notice to the parties and any
appropriate tribunal to enable it to ascertain
compliance with the provisions of this Rule;
and

(2)

there are no other circumstances in the particular
representation that create an appearance of
impropriety.

(e) An arbitrator selected as a partisan of a party in a multimember
arbitration panel is not prohibited from subsequently representing that party.

RULE 1.13.
Organization As Client
(a) When a lawyer employed or retained by an organization is dealing with
the organization's directors, officers, employees, members, shareholders or other

constituents, and it appears that the organization's interests may differ from those
of the constituents with whom the lawyer is dealing, the lawyer shall explain that
the lawyer is the lawyer for the organization and not for any of the constituents.
(b) If a lawyer for an organization knows that an officer, employee or other
person associated with the organization is engaged in action or intends to act or
refuses to act in a matter related to the representation that (i) is a violation of a legal
obligation to the organization or a violation of law that reasonably might be
imputed to the organization, and (ii) is likely to result in substantial injury to the
organization, then the lawyer shall proceed as is reasonably necessary in the best
interest of the organization.

In determining how to proceed, the lawyer shall give

due consideration to the seriousness of the violation and its consequences, the
scope and nature of the lawyer's representation, the responsibility in the
organization and the apparent motivation of the person involved, the policies of the

organization concerning such matters and any other relevant considerations. Any
measures taken shall be designed to minimize disruption of the organization and

-20-

Page 31 of 792

the risk of revealing information relating to the representation to persons outside
the organization. Such measures may include, among others:

(1)

asking reconsideration of the matter;

(2)

advising that a separate legal opinion on the matter be
sought for presentation to an appropriate authority in
the organization; and

(3)

referring

the

matter to

organization,

including,

seriousness

higher
if

of the matter,

authority

warranted

in
by

the
the

referral to the highest

authority that can act in behalf of the organization as
determined by applicable law.

(c)
If, despite the lawyer's efforts in accordance with paragraph (b), the
highest authority that can act on behalf of the organization insists upon action, or a
refusal to act, that is clearly in violation of law and is likely to result in a substantial
injury to the organization, the lawyer may reveal confidential information only if
permitted by Rule 1.6, and may resign in accordance with Rule 1.16.

(d) A lawyer representing an organization may also represent any of its
directors, officers, employees, members, shareholders or other constituents, subject
to the provisions of Rule 1.7. If the organization's consent to the concurrent
representation is required by Rule 1.7, the consent shall be given by an appropriate
official of the organization other than the individual who is to be represented, or by
the shareholders.

RULE 1.14.
Client With Diminished Capacity

(a) When a client's capacity to make adequately considered decisions in
connection with a representation is diminished, whether because of minority,
mental impairment or for some other reason, the lawyer shall, as far as reasonably
possible, maintain a conventional relationship with the client.

(b) When the lawyer reasonably believes that the client has diminished
capacity, is at risk of substantial physical, financial or other harm unless action is
taken and cannot adequately act in the client's own interest, the lawyer may take
reasonably necessary protective action, including consulting with individuals or
entities that have the ability to take action to protect the client and, in appropriate
cases, seeking the appointment of a guardian ad litem, conservator or guardian.
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(c)
Information relating to the representation of a client with diminished
capacity is protected by Rule 1.6. When taking protective action pursuant to
paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal
information about the client, but only to the extent reasonably necessary to protect
the client's interests.

RULE 1.15.
Preserving Identity of Funds and Property of Others; Fiduciary Responsibility;
Commingling and Misappropriation of Client Funds or Property; Maintenance of Bank
Accounts: Record Keeping: Examination of Records

(a)

Prohibition Against Commingling and Misappropriation of Client Funds

or Property.

A lawyer in possession of any funds or other property belonging to
another person, where such possession is incident to his or her
practice of law, is a fiduciary, and must not misappropriate such funds
or property or commingle such funds or property with his or her own.

(b)

Separate Accounts.
(1)

A lawyer who is in possession of funds belonging to
another person incident to the lawyer's practice of
law shall maintain such funds in a banking institution
within

New

York

State

dishonored check reports
provisions

of

22

that

agrees

to

provide

in accordance with the

N.Y.C.R.R.

Part 1300. "Banking
institution" means a state or national bank, trust
company, savings bank, savings and loan association
or credit union. Such funds shall be maintained, in the

lawyer's own name, or in the name of a firm of
lawyers of which the lawyer is a member, or in the
name of the lawyer or firm of lawyers by whom the
lawyer is employed, in a special account or accounts,

separate from any business or personal accounts of
the lawyer or lawyer's firm, and separate from any
accounts that the lawyer may maintain as executor,

guardian, trustee or receiver, or in any other fiduciary
capacity; into such special account or accounts all
funds held in escrow or otherwise entrusted to the
lawyer or firm shall be deposited; provided, however,
that such funds may be maintained in a banking

institution located outside New York State if such
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banking institution complies with 22 N.Y.C.R.R. Part
1300 and the lawyer has obtained the prior written
approval of the person to whom such funds belong
specifying the name and address of the office or

branch of the banking institution where such funds
are to be maintained.

(2)

A lawyer or the lawyer's firm shall identify the special
bank account or accounts required by Rule 1.15(b)(1)
as an "Attorney Special Account," "Attorney Trust
Account," or "Attorney Escrow Account," and shall

obtain checks and deposit slips that bear such title.
Such

title

descriptive

may

be

accompanied

language

as

the

by

such

other

lawyer

may

deem

appropriate, provided that such additional language

distinguishes such special account or accounts from
other bank accounts

that are

maintained

by the

lawyer or the lawyer's firm.

(3)

Funds reasonably sufficient to maintain the account
or to pay account charges may be deposited therein.

(4)

Funds belonging in part to a client or third person and
in part currently or potentially to the lawyer or law

firm shall be kept in such special account or accounts,

but the portion belonging to the lawyer or law firm
may be withdrawn when due unless the right of the
lawyer or law firm to receive it is disputed by the

client or third person, in which event the disputed
portion shall not be withdrawn until the dispute is
finally resolved.
(c)

Notification of Receipt of Property; Safekeeping; Rendering Accounts;

Payment or Delivery of Property.

A lawyer shall:
(1)

promptly notify a client or third person of the receipt
of funds, securities, or other properties in which the
client or third person has an interest;

(2)

identify and label securities and properties of a client
or third person promptly upon receipt and place them
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in a safe deposit box or other place of safekeeping as
soon as practicable;

(3)

maintain complete records of all funds, securities, and
other properties of a client or third person coming
into the possession of the lawyer and render
appropriate accounts to the client or third person

regarding them; and
(4)

promptly pay or deliver to the client or third person
as requested by the client or third person the funds,
securities, or other properties in the possession of the

lawyer that the client or third person is entitled to
receive.

(d)

Required Bookkeeping Records.

(1)

A lawyer shall maintain for seven years after the
events that they record:

(i)

the

records

of

all

deposits

in

and

withdrawals from the accounts specified in
Rule 1.15(b) and of any other bank account
that

concerns

practice

of

or

law;

affects
these

the

lawyer's

records

shall

specifically identify the date, source and

description of each item deposited, as well
as the date, payee and purpose of each
withdrawal or disbursement;
(ii)

a record for special accounts, showing the
source

of

accounts,
whom the

all

funds

the

names

deposited

of all

in

persons

such

for

funds are or were held, the

amount of such funds, the description and
amounts, and the names of all persons to

whom such funds were disbursed;

(iii)

copies of all retainer and compensation
agreements with clients;

(iv)

copies of all statements to clients or other
persons showing the disbursement of funds

to them or on their behalf;
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(v)
(vi)

copies of all bills rendered to clients;
copies of all records showing payments to

lawyers, investigators or other persons, not
in the lawyer's regular employ, for services
rendered or performed;
(vii) copies of all retainer and closing statements
filed

with

the

Office

of

check

stubs,

Court

Administration; and
(viii) all

checkbooks

and

bank

statements, prenumbered canceled checks
and duplicate deposit slips,

(2)

Lawyers shall make accurate entries of all financial
transactions

in

disbursements,

their

records

of

receipts

in their special accounts,

and

in their

ledger books or similar records, and in any other
books of account kept by them in the regular course of
their practice, which entries shall be made at or near
the time of the act, condition or event recorded.
(3)

For purposes of Rule 1.15(d), a lawyer may satisfy the
requirements of maintaining "copies" by maintaining
any

of

the

following

items:

original

records,

photocopies, microfilm, optical imaging, and any other
medium that preserves an image of the document that
cannot be altered without detection.

(e)

Authorized Signatories.

All special account withdrawals shall be made only to a named payee and not
to cash. Such withdrawals shall be made by check or, with the prior written

approval of the party entitled to the proceeds, by bank transfer. Only a lawyer
admitted to practice law in New York State shall be an authorized signatory of a
special account.

(f)

Missing Clients.

Whenever any sum of money is payable to a client and the lawyer is unable
to locate the client, the lawyer shall apply to the court in which the action was
brought if in the unified court system, or, if no action was commenced in the unified
court system, to the Supreme Court in the county in which the lawyer maintains an
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office for the practice of law, for an order directing payment to the lawyer of any
fees and disbursements that are owed by the client and the balance, if any, to the
Lawyers' Fund for Client Protection for safeguarding and disbursement to persons
who are entitled thereto.
(g)

Designation of Successor Signatories.
(1)

Upon

the

death

of a

lawyer

who

was

the

sole

signatory on an attorney trust, escrow or special

account, an application may be made to the Supreme
Court for an order designating a successor signatory
for such trust, escrow or special account, who shall be
a member of the bar in good standing and admitted to
the practice of law in New York State.

(2)

An application to designate a successor signatory shall
be made to the Supreme Court in the judicial district
in which the deceased lawyer maintained an office for
the practice of law. The application may be made by

the legal

representative of the deceased lawyer's
estate; a lawyer who was affiliated with the deceased
lawyer in the practice of law; any person who has a
beneficial interest in such trust, escrow or special
account; an officer of a city or county bar association;
or counsel for an attorney disciplinary committee. No

lawyer may charge a legal fee for assisting with an
application to designate a successor signatory
pursuant to this Rule.

(3)

The

Supreme

Court

may

designate

a

successor

signatory and may direct the safeguarding of funds

from such trust, escrow or special account, and the
disbursement of such

funds to

persons who are
entitled thereto, and may order that funds in such
account be deposited with the Lawyers' Fund for
Client Protection for safeguarding and disbursement
to persons who are entitled thereto.

(h)

Dissolution of a Firm.
Upon the dissolution of any firm of lawyers, the former partners or

members shall make appropriate arrangements for the maintenance, by one of them
or by a successor firm, of the records specified in Rule 1.15(d).
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(i)
Availability of Bookkeeping Records: Records Subject to Production in
Disciplinary Investigations and Proceedings.
The financial records required by this Rule shall be located, or made
available, at the principal New York State office of the lawyers subject hereto, and
any such records shall be produced in response to a notice or subpoena duces tecum
in connection with a complaint before or any investigation by the

issued

appropriate grievance or departmental disciplinary committee, or shall be produced
at the direction of the appropriate Appellate Division before any person designated
by it All books and records produced pursuant to this Rule shall be kept

confidential, except for the purpose of the particular proceeding, and their contents
shall not be disclosed by anyone in violation of the attorney-client privilege.
(j)

Disciplinary Action.

A lawyer who does not maintain and keep the accounts and records as
specified and required by this Rule, or who does not produce any such records
pursuant to this Rule, shall be deemed in violation of these Rules and shall be
subject to disciplinary proceedings.

RULE 1.16.
Declining or Terminating Representation
(a) A lawyer shall not accept employment on behalf of a person if the
lawyer knows or reasonably should know that such person wishes to:
(1)

bring a legal action, conduct a defense, or assert a
position in a matter, or otherwise have steps taken for

such person, merely for the purpose of harassing or
maliciously injuring any person; or

(2)

present a claim or defense in a matter that is not
under existing law, unless it can be
supported by a good faith argument for an extension,

warranted

modification, or reversal of existing law.
(b)

Except as stated in paragraph (d), a lawyer shall withdraw from the

representation of a client when:
(1J

the lawyer knows or reasonably should know that the
representation will result in a violation of these Rules

or of law;
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(2)

the lawyer's physical or mental condition materially
impairs the lawyer's ability to represent the client;

(3)

the lawyer is discharged; or

(4)

the lawyer knows or reasonably should know that the
client is bringing the legal action, conducting the
defense, or asserting a position in the matter, or is
otherwise having steps taken, merely for the purpose
of harassing or maliciously injuring any person.

(c)

Except as

stated in paragraph (d), a lawyer may withdraw from

representing a client when:

(1)

withdrawal can be accomplished without material
adverse effect on the interests of the client;

(2)

the client persists in a course of action involving the
lawyer's services that the lawyer reasonably believes
is criminal or fraudulent;

(3)

the client has used the lawyer's services to perpetrate
a crime or fraud;

(4)

the client insists upon taking action with which the
lawyer has a fundamental disagreement;

(5)

the client deliberately disregards an agreement or
obligation to the lawyer as to expenses or fees;

(6)

the client insists upon presenting a claim or defense
that is not warranted under existing law and cannot
be supported by good faith argument for an extension,

modification, or reversal of existing law;
(7)

the client fails to cooperate in the representation or
otherwise renders the representation unreasonably

difficult for the lawyer to carry out employment
effectively;
(8)

the

lawyer's

inability

to

work

with

co-counsel

indicates that the best interest of the client likely will
be served by withdrawal;
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(9)

the lawyer's mental or physical condition renders it

difficult for the lawyer to carry out the representation
effectively;
(10) the client knowingly and freely assents to termination
of the employment;
(11) withdrawal is permitted under Rule 1, 13(c) or other

law;

(12) the lawyer believes in good faith, in a matter pending
before a tribunal,

that the tribunal

will

find the

existence of other good cause for withdrawal; or

(13) the client insists that the lawyer pursue a course of
conduct which is illegal or prohibited under these
Rules.
(d) If permission for withdrawal from employment is required by the rules
of a tribunal, a lawyer shall not withdraw from employment in a matter before that
tribunal without its permission. When ordered to do so by a tribunal, a lawyer shall
continue representation notwithstanding good cause for terminating the
representation.

(e)

Even when withdrawal is otherwise permitted or required,

upon
termination of representation, a lawyer shall take steps, to the extent reasonably
practicable, to avoid foreseeable prejudice to the rights of the client, including giving
reasonable notice to the client, allowing time for employment of other counsel,
delivering to the client all papers and property to which the client is entitled,
promptly refunding any part of a fee paid in advance that has not been earned and
complying with applicable laws and rules.

RULE 1.17.
Sale of Law Practice

(a)

A lawyer retiring from a private practice of law; a law firm, one or more

members of which are retiring from the private practice of law with the firm; or the
personal representative of a deceased, disabled or missing lawyer, may sell a law
practice, including goodwill, to one or more lawyers or law firms, who may
purchase the practice. The seller and the buyer may agree on reasonable
restrictions on the seller's private practice of law, notwithstanding any other
provision of these Rules. Retirement shall include the cessation of the private
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practice of law in the geographic area, that is, the county and city and any county or
city contiguous thereto, in which the practice to be sold has been conducted.

(b)

Confidential information.
(1)

With

respect

to

each

matter

subject

to

the

contemplated sale, the seller may provide prospective
buyers

with

any

information

not

protected

as

confidential information under Rule 1.6.
(2)

Notwithstanding Rule 1.6, the seller may provide the
prospective buyer with information as to individual
clients:
(i)

concerning the identity of the client, except
as provided in paragraph (b)(6);

(ii)

concerning the status and general nature of
the matter;

(iii)
(iv)

available in public court files; and
concerning the financial terms of the client-

lawyer relationship and the payment status
of the client's account.

(3)

Prior

to

making

any

disclosure

of

confidential

information that may be permitted under paragraph

(b)(2), the seller shall provide the prospective buyer
with information regarding the matters involved in
the proposed sale sufficient to enable the prospective
buyer to determine whether any conflicts of interest

exist.

Where

disclosed

sufficient

without

information

revealing

client

cannot

be

confidential

information, the seller may make the disclosures
necessary for the prospective buyer to determine

whether any conflict of interest exists, subject to
paragraph (b)(6). If the prospective buyer determines

that conflicts of interest exist prior to reviewing the
information,
review

that

or
a

determines
conflict

of

during

the

interest

course
exists,

of
the

prospective buyer shall not review or continue to

review the information unless the seller shall have
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obtained the consent of the client in accordance with
Rule 1.6(a)(1),

(4)

Prospective buyers shall maintain the confidentiality
of and shall not use any client information received in
connection

with

the

proposed

sale

in

the

same

manner and to the same extent as if the prospective

buyers represented the client.
(5)

Absent the consent of the client after full disclosure, a
seller shall not provide a prospective buyer with
information if doing so would cause a violation of the

attorney-client privilege.
(6)

If the seller has reason to believe that the identity of
the client or the fact of the representation itself
constitutes confidential information
in the
circumstances,

the

information

a

to

seller

may

prospective

not

provide

such

buyer without first

advising the client of the identity of the prospective

buyer

and

obtaining the

client's

consent to

the

proposed disclosure.
(c) Written notice of the sale shall be given jointly by the seller and the
buyer to each of the seller's clients and shall include information regarding:
(1)

the client's right to retain other counsel or to take
possession of the file;

(2)

the fact that the client's consent to the transfer of the
client's file or matter to the buyer will be presumed if
the client does not take any action or otherwise object
within 90 days of the sending of the notice, subject to
any court rule or statute requiring express approval

by the client or a court;
(3)

(4)

the fact that agreements between the seller and the
seller's clients as to fees will be honored by the buyer;

proposed

fee

increases,

if any,

permitted

under

paragraph (e); and
(5)

the identity and background of the buyer or buyers,
including principal office address, bar admissions,
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number of years in practice in New York State,
whether the buyer has ever been disciplined for
professional misconduct or convicted of a crime, and
whether the buyer currently intends to resell the
practice,

(d)

When the buyer's representation of a client of the seller would give rise
to a waivable conflict of interest, the buyer shall not undertake such representation
unless the necessary waiver or waivers have been obtained in writing.
(e)

The fee charged a client by the buyer shall not be increased by reason of
the sale, unless permitted by a retainer agreement with the client or otherwise
specifically agreed to by the client.

RULE 1,18.
Duties to Prospective Clients

(a) A person who discusses with a lawyer the possibility of forming a
client-lawyer relationship with respect to a matter is a "prospective client"

(b)

Even when no client-lawyer relationship ensues, a lawyer who has had

discussions with a prospective client shall not use or reveal information learned in
the consultation, except as Rule 1.9 would permit with respect to information of a
former client.
(c) A lawyer subject to paragraph (b) shall not represent a client with
interests materially adverse to those of a prospective client in the same or a
substantially related matter if the lawyer received information from the prospective
client that could be significantly harmful to that person in the matter, except as
provided in paragraph (d). If a lawyer is disqualified from representation under this
paragraph, no lawyer in a firm with which that lawyer is associated may knowingly
undertake or continue representation in such a matter, except as provided in
paragraph (d).

(d) When the lawyer has received disqualifying information as defined in
paragraph (c), representation is permissible if:
(1]

both the affected client and the prospective client
have given informed consent, confirmed in writing; or

(2J

the

lawyer

reasonable

who

received

measures

disqualifying

to

the

information

took

avoid exposure to more
information than was reasonably
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necessary to determine whether to represent the
prospective client; and
(i)

the firm acts promptly and reasonably to
notify, as appropriate, lawyers and
nonlawyer personnel within the firm that
the

personally

prohibited

disqualified

from

lawyer

participating

in

is
the

representation of the current client;
(ii)

the firm

implements effective screening

procedures

to

prevent

the

flow

of

information about the matter between the
disqualified lawyer and the others in the
firm;

(iii)

the disqualified lawyer is apportioned no
part of the fee therefrom; and

(iv)

written notice is promptly given to the

prospective client; and
(3)

a reasonable lawyer would conclude that the law firm
be able to provide competent and diligent

will

representation in the matter.
(e)

A person who;

(1)

communicates information unilaterally to a lawyer,

without any reasonable expectation that the lawyer is
willing to discuss the possibility of forming a clientlawyer relationship; or
(2)

communicates with a lawyer for the purpose of
disqualifying the lawyer from handling a materially
adverse representation on the same or a substantially
related matter, is not a prospective client with the

meaning of paragraph (a).
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RULE 2.1.
Advisor
In representing a client, a lawyer shall exercise independent professional
judgment and render candid advice. In rendering advice, a lawyer may refer not
only to law but to other considerations such as moral, economic, social,
psychological, and political factors that may be relevant to the client's situation.

RULE 2.2.
[Reserved]

RULE 2.3.
Evaluation for Use by Third Persons
(a) A lawyer may provide an evaluation of a matter affecting a client for the
use of someone other than the client if the lawyer reasonably believes that making
the evaluation is compatible with other aspects of the lawyer's relationship with the
client.

(b)

When the lawyer knows or reasonably should know that the evaluation

is likely to affect the client's interests materially and adversely, the lawyer shall not
provide the evaluation unless the client gives informed consent.

(c) Unless disclosure is authorized in connection with a report of an
evaluation, information relating to the evaluation is protected by Rule 1.6.

RULE 2.4.
Lawyer Serving as Third-Party Neutral
(a) A lawyer serves as a "third-party neutral" when the lawyer assists two
or more persons who are not clients of the lawyer to reach a resolution of a dispute
or other matter that has arisen between them. Service as a third-party neutral may
include service as an arbitrator, a mediator or in such other capacity as will enable
the lawyer to assist the parties to resolve the matter.

(b)

A lawyer serving as a third-party neutral shall inform unrepresented

parties that the lawyer is not representing them. When the lawyer knows or
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reasonably should know that a party does not understand the lawyer's role in the
matter, the lawyer shall explain the difference between the lawyer's role as a thirdparty neutral and a lawyer's role as one who represents a client.
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RULE 3.1.
Non-Meritorious Claims and Contentions
(a) A lawyer shall not bring or defend a proceeding, or assert or controvert
an issue therein, unless there is a basis in law and fact for doing so that is not
frivolous. A lawyer for the defendant in a criminal proceeding or for the respondent
in a proceeding that could result in incarceration may nevertheless so defend the

proceeding as to require that every element of the case be established.
(b)

A lawyer's conduct is "frivolous" for purposes of this Rule if:

(1)

the lawyer knowingly advances a claim or defense
that is unwarranted under existing law, except that
the lawyer may advance such claim or defense if it can
be supported by good faith argument for an extension,
modification, or reversal of existing law;

(2)

the conduct has no reasonable purpose other than to
delay or prolong the resolution of litigation, in
violation of Rule 3.2, or serves merely to harass or
maliciously injure another; or

(3)

the

lawyer

knowingly

asserts

material

factual

statements that are false.

RULE 3.2.
Delay of Litigation

In representing a client, a lawyer shall not use means that have no
substantial purpose other than to delay or prolong the proceeding or to cause
needless expense.

RULE 3.3.
Conduct Before a Tribunal
(a)

A lawyer shall not knowingly:

(1)

make a false statement of fact or law to a tribunal or
fail to correct a false statement of material fact or law
previously made to the tribunal by the lawyer;
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(2)

fail

to

disclose

to

the

tribunal

controlling

legal

authority known to the lawyer to be directly adverse
to the position of the client and not disclosed by
opposing counsel; or

(3)

offer or use evidence that the lawyer knows to be
false. If a lawyer, the lawyer's client, or a witness

called by the lawyer has offered material evidence and
the lawyer comes to know of its falsity, the lawyer

shall take reasonable remedial measures, including, if
necessary, disclosure to the tribunal, A lawyer may
refuse to offer evidence, other than the testimony of a
defendant in

a

criminal

matter,

that the

lawyer

reasonably believes is false.

(b)

A lawyer who represents a client before a tribunal and who knows that

a person intends to engage, is engaging or has engaged in criminal or fraudulent
conduct related to the proceeding shall take reasonable remedial measures,
including, if necessary, disclosure to the tribunal,

(c)

The duties stated in paragraphs (a) and (b) apply even if compliance

requires disclosure of information otherwise protected by Rule 1.6.

(d)

In an ex parte proceeding, a lawyer shall inform the tribunal of all

material facts known to the lawyer that will enable the tribunal to make an
informed decision, whether or not the facts are adverse.
(e) In presenting a matter to a tribunal, a lawyer shall disclose, unless
privileged or irrelevant, the identities of the clients the lawyer represents and of the
persons who employed the lawyer.

(f)

In appearing as a lawyer before a tribunal, a lawyer shall not:
(1)

fail to comply with known local customs of courtesy
or practice of the bar or a particular tribunal without
giving to opposing counsel timely notice of the intent
not to comply;

(2)
(3)

engage in undignified or discourteous conduct;
intentionally or habitually violate any established rule
of procedure or of evidence; or

(4)

engage in conduct intended to disrupt the tribunal.
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RULE 3.4.
Fairness to Opposing Party and Counsel

A lawyer shall not:
(a)

(1)

suppress any evidence that the lawyer or the
client has a legal obligation to reveal or produce;

(2)

advise

or

cause

a

person

to

hide

or

leave

the

jurisdiction of a tribunal for the purpose of making the
person unavailable as a witness therein;
(3)

conceal or knowingly fail to disclose that which the
lawyer is required by law to reveal;

(4)

knowingly use perjured testimony or false evidence;

(5)

participate in the creation or preservation of evidence
when the lawyer knows or it is obvious that the
evidence is false; or

(6)

knowingly engage in other illegal conduct or conduct
contrary to these Rules;

(b)

offer an inducement to a witness that is prohibited by law or pay, offer

to pay or acquiesce in the payment of compensation to a witness contingent upon
the content of the witness's testimony or the outcome of the matter. A lawyer may
advance, guarantee or acquiesce in the payment of:

(1)

reasonable compensation to a witness for the loss of
time in attending, testifying, preparing to testify or

otherwise assisting counsel, and reasonable related
expenses; or

(2)

a reasonable fee for the professional services of an
expert witness and reasonable related expenses;

(c) disregard or advise the client to disregard a standing rule of a tribunal
or a ruling of a tribunal made in the course of a proceeding, but the lawyer may take
appropriate steps in good faith to test the validity of such rule or ruling;
(d)

in appearing before a tribunal on behalf of a client:
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(1)

state or allude to any matter that the lawyer does not
reasonably believe is relevant or that will not be
supported by admissible evidence;

(2)

assert personal knowledge of facts in issue except
when testifying as a witness;

(3)

assert a personal opinion as to the justness of a cause,
the credibility of a witness, the culpability of a civil
litigant or the guilt or innocence of an accused but the
lawyer may argue, upon analysis of the evidence, for
any position or conclusion with respect to the matters
stated herein; or

(4)

ask any question that the lawyer has no reasonable
basis to believe is relevant to the case and that is
intended to degrade a witness or other person; or

(e)

present, participate in presenting, or threaten to present criminal

charges solely to obtain an advantage in a civil matter.

RULE 3.5.
Maintainin.q and Preserving the Immrtiality of Tribunals and lurors
(a)

A lawyer shall not:

(1)

seek to or cause another person to influence a judge,
official or employee of a tribunal by means prohibited
by law or give or lend anything of value to such judge,
official, or employee of a tribunal when the recipient

is prohibited from accepting the gift or loan but a

lawyer may make a contribution to the campaign fund
of a candidate for judicial office in conformity with
Part 100 of the Rules of the Chief Administrator of the
Courts;

(2)

in an adversarial proceeding communicate or cause
another person to do so on the lawyer's behalf, as to
the merits of the matter with a judge or official of a
tribunal or an employee thereof before whom the
matter is pending, except:
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(i)

in the course of official proceedings in the
matter;

(ii)

in writing, if the lawyer promptly delivers a
copy of the writing to counsel for other
parties

a

to

and

party

who

is

not

represented by a lawyer;

(hi)

orally, upon adequate notice to counsel for
the other parties and to any party who is
not represented by a lawyer; or

(iv)

as otherwise authorized by law, or by Part
100 of the Rules of the Chief Administrator
of the Courts;

(3)

seek to or cause another person to influence a juror or
prospective juror by means prohibited by law;

(4)

communicate or cause another to communicate with a
member of the jury venire from which the jury will be
selected for the trial of a case or, during the trial of a
case, with any member of the jury unless authorized
to do so by law or court order;

(5)

communicate with a juror or prospective juror after
discharge of the jury if:

(i)

the communication is prohibited by law or
court order;

(ii)

the juror has made known to the lawyer a
desire not to communicate;

(iii)

the

communication

misrepresentation,

coercion,

involves
duress

or

attempt

to

harassment; or

(iv)

the

communication

is

an

influence the juror's actions in future jury
service; or
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(6)

conduct a vexatious or harassing investigation

of

either a member of the venire or a juror or, by
financial support or otherwise, cause another to do so.
(b)

During the trial of a case a lawyer who is not connected therewith shall

not communicate with or cause another to communicate with a juror concerning the
case.

(c)

All restrictions imposed by this Rule also apply to communications with

or investigations of members of a family of a member of the venire or a juror.

(d)

A lawyer shall reveal promptly to the court improper conduct by a

member of the venire or a juror, or by another toward a member of the venire or a
juror or a member of his or her family of which the lawyer has knowledge.

RULE 3.6.
Trial Publicity
(a)

A lawyer who is participating in or has participated in a criminal or civil

matter shall

not make an extrajudicial statement that the lawyer knows or

reasonably should know will be disseminated by means of public communication
and will have a substantial likelihood of materially prejudicing an adjudicative

proceeding in the matter.

(b)

A statement ordinarily is likely to prejudice materially an adjudicative

proceeding when it refers to a civil matter triable to a jury, a criminal matter or any
other proceeding that could result in incarceration, and the statement relates to:

(1)

the

character,

credibility,

reputation

or

criminal

record of a party, suspect in a criminal investigation
or witness, or the identity of a witness or the expected
testimony of a party or witness;

(2)

in a criminal matter that could result in incarceration,
the possibility of a plea of guilty to the offense or the

existence or contents of any confession, admission or
statement given by a defendant or suspect, or that

person's refusal or failure to make a statement;
(3)

the performance or results of any examination or test,
or the refusal or failure of a person to submit to an
examination or test, or the identity or nature of
physical evidence expected to be presented;
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(4)

any opinion as to the guilt or innocence of a defendant
or suspect in a criminal matter that could result in
incarceration;

(5)

information the lawyer knows or reasonably should
know is likely to be inadmissible as evidence in a trial
and would, if disclosed, create a substantial risk of
prejudicing an impartial trial; or

(6)

the fact that a defendant has been charged with a
crime, unless there is included therein a statement

explaining that the charge is merely an accusation and
that the defendant is presumed innocent until and
unless proven guilty.

(c)

Provided that the statement complies with paragraph (a), a lawyer may

state the following without elaboration:

(1)

the

claim,

prohibited

offense
by

law,

or defense and,
the

identity

except when

of the

persons

involved;

(2)

information contained in a public record;

(3)

that an investigation of a matter is in progress;

(4)

the scheduling or result of any step in litigation;

(5)

a request for assistance in obtaining evidence and
information necessary thereto;

(6)

a warning of danger concerning the behavior of a
person involved, when there is reason to believe that
there exists the likelihood of substantial harm to an
individual or to the public interest; and

(7)

in a criminal matter:

(i)

the identity, age, residence, occupation and
family status of the accused;

(if)

if the accused has not been apprehended,
information
necessary
to
aid
in
apprehension of that person;
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(iii)

the identity of investigating and arresting
officers or agencies and the length of the
investigation; and

(iv)

the fact, time and place of arrest, resistance,

pursuit

and

description
other

than

use

of

weapons,

of physical
as

and

evidence

contained

a

seized,

only

in

a

confession, admission or statement.
(d)

Notwithstanding paragraph (a), a lawyer may make a statement that a

reasonable lawyer would believe is required to protect a client from the substantial

prejudicial effect of recent publicity not initiated by the lawyer or the lawyer's
client. A statement made pursuant to this paragraph shall be limited to such

information as is necessary to mitigate the recent adverse publicity.
(e)

No lawyer associated in a firm or government agency with a lawyer

subject to paragraph (a) shall make a statement prohibited by paragraph (a).

RULE 3.7.
Lawyer As Witness

(a)

A lawyer shall not act as advocate before a tribunal in a matter in which

the lawyer is likely to be a witness on a significant issue of fact unless:
(1)

the testimony relates solely to an uncontested issue;

(2)

the testimony relates solely to the nature and value of
legal services rendered in the matter;

(3)

disqualification of the lawyer would work substantial
hardship on the client;

(4)

the

testimony

formality,

will

relate

solely to

a

matter

of

and there is no reason to believe that

substantial evidence will be offered in opposition to
the testimony; or

(5)

(b)

the testimony is authorized by the tribunal.

A lawyer may not act as advocate before a tribunal in a matter if:
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(1)

another lawyer in the lawyer's firm is likely to be
called as a witness on a significant issue other than on

behalf of the client,

and it is apparent that the

testimony may be prejudicial to the client; or
(2)

the lawyer is precluded from doing so by Rule 1,7 or
Rule 1.9,

RULE 3.8.
Special Responsibilities ofProsecutors and Other Government Lawyers

(a)

A prosecutor or other government lawyer shall not institute, cause to be

instituted or maintain a criminal charge when the prosecutor or other government
lawyer knows or it is obvious that the charge is not supported by probable cause,
(b)

A prosecutor or other government lawyer in criminal litigation shall

make timely disclosure to counsel for the defendant or to a defendant who has no
counsel of the existence of evidence or information known to the prosecutor or
other government lawyer that tends to negate the guilt of the accused, mitigate the
degree of the offense, or reduce the sentence, except when relieved of this
responsibility by a protective order of a tribunal.

(c) When a prosecutor knows of new, credible and material evidence
creating a reasonable likelihood that a convicted defendant did not commit an
offense of which the defendant was convicted, the prosecutor shall within a
reasonable time:

(1)

disclose that evidence to an appropriate court or
prosecutor's office; or

(2)

if the conviction was obtained by that prosecutor's
office,

(A)

notify the appropriate court and the defendant
that the prosecutor's office possesses such
evidence unless a court authorizes delay for
good cause shown;

(B)

disclose that evidence to the defendant unless
the disclosure would interfere with an ongoing

investigation or endanger the safety of a witness

or other person, and a court authorizes delay for
good cause shown; and
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(C)

undertake or make reasonable efforts to cause to
be

undertaken

such

further

inquiry

or

investigation as may be necessary to provide a

reasonable belief that the conviction should or
should not be set aside,
(d)

When a prosecutor knows of clear and convincing evidence establishing

that a defendant was convicted, in a prosecution by the prosecutor's office, of an
offense that the defendant did not commit, the prosecutor shall seek a remedy
consistent with justice, applicable law, and the circumstances of the case,
(e)

A prosecutor's independent judgment, made in good faith, that the new

evidence is not of such nature as to trigger the obligations of sections (c) and (d),
though subsequently determined to have been erroneous, does not constitute a

violation of this rule.

RULE 3.9.
Advocate In Non-Adjudicative Matters

A lawyer communicating in a representative capacity with a legislative body
or administrative agency in connection with a pending non-adjudicative matter or
proceeding shall disclose that the appearance is in a representative capacity, except

when the lawyer seeks information from an agency that is available to the public.
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RULE 4.1.
Truthfulness In Statements To Others
In the course of representing a client, a lawyer shall not knowingly make a
false statement of fact or law to a third person.

RULE 4.2.
Communication With Person Represented By Counsel
(a)

In representing a client, a lawyer shall not communicate or cause

another to communicate about the subject of the representation with a party the

lawyer knows to be represented by another lawyer in the matter, unless the lawyer

has the prior consent of the other lawyer or is authorized to do so by law.
(b)

Notwithstanding

the

prohibitions

of

paragraph

(a),

and

unless

otherwise prohibited by law, a lawyer may cause a client to communicate with a
represented person unless the represented person is not legally competent, and
may counsel the client with respect to those communications, provided the lawyer
gives reasonable advance notice to the represented person's counsel that such
communications will be taking place.

(c)

A lawyer who is acting pro se or is represented by counsel in a matter is

subject to paragraph (a), but may communicate with a represented person, unless

otherwise prohibited by law and unless the represented person is not legally
competent, provided the lawyer or the lawyer's counsel gives reasonable advance
notice to the represented person's counsel that such communications will be taking
place.

RULE 4.3.
Communicating With Unrepresented Persons

In communicating on behalf of a client with a person who is not represented
by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When
the lawyer knows or reasonably should know that the unrepresented person

misunderstands the lawyer's role in the matter, the lawyer shall make reasonable
efforts to correct the misunderstanding. The lawyer shall not give legal advice to an

unrepresented person other than the advice to secure counsel if the lawyer knows
or reasonably should know that the interests of such person are or have a
reasonable possibility of being in conflict with the interests of the client.
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RULE 4.4.
Respect for Rights of Third Persons

(a)

In representing a client, a lawyer shall not use means that have no

substantial purpose other than to embarrass or harm a third person or use methods
of obtaining evidence that violate the legal rights of such a person.

(b)

A lawyer who receives a document relating to the representation of the

lawyer's client and knows or reasonably should know that the document was
inadvertently sent shall promptly notify the sender.

RULE 4.5.
Communication After Incidents Involvinci Personal Injury or Wrongful Death

(a)

In the event of a specific incident involving potential claims for personal

injury or wrongful death, no unsolicited communication shall be made to an

individual injured in the incident or to a family member or legal representative of
such an individual, by a lawyer or law firm, or by any associate, agent, employee or

other representative of a lawyer or law firm representing actual or potential
defendants or entities that may defend and/or indemnify said defendants, before
the 30th day after the date of the incident, unless a filing must be made within 30

days of the incident as a legal prerequisite to the particular claim, in which case no
unsolicited communication shall be made before the 15th day after the date of the
incident.

(b)

An unsolicited communication by a lawyer or law firm, seeking to

represent an injured individual or the legal representative thereof under the

circumstance described in paragraph (a) shall comply with Rule 7.3(e).
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RULE 5,1.
Responsibilities ofLaw Firms, Partners, Managers and Supervisory Lawyers

(a)

A law firm shall make reasonable efforts to ensure that all lawyers in

the firm conform to these Rules,

(b)

(1)

A lawyer with management responsibility in a law

firm shall make reasonable efforts to ensure that
other lawyers in the law firm conform to these Rules.
(2)

A lawyer

with

another lawyer

direct
shall

supervisory
make

authority

reasonable

over

efforts

to

ensure that the supervised lawyer conforms to these
Rules.

(c)

A law firm shall ensure that the work of partners and associates is

adequately supervised, as appropriate. A lawyer with direct supervisory authority

over another lawyer shall adequately supervise the work of the other lawyer, as
appropriate. In either case, the degree of supervision required is that which is
reasonable under the circumstances, taking into account factors such as the
experience of the person whose work is being supervised, the amount of work
involved in a particular matter, and the likelihood that ethical problems might arise
in the course of working on the matter.

(d)

A lawyer shall be responsible for a violation of these Rules by another

lawyer if:

(1)

the lawyer orders or directs the specific conduct or,
with knowledge of the specific conduct, ratifies it; or

(2)

the lawyer is a partner in a law firm or is a lawyer
who individually or together with other lawyers
possesses comparable managerial responsibility in a
law firm in which the other lawyer practices or is a
lawyer who has supervisory authority over the other
lawyer; and

(i)

knows of such conduct at a time when it
could be prevented or its consequences

avoided

or

mitigated

but

fails

reasonable remedial action; or
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to

take

(ii)

in the exercise of reasonable management
or

supervisory

authority

should

have

known of the conduct so that reasonable
remedial action could have been taken at a
time when the consequences of the conduct
could have been avoided or mitigated.

RULE 5.2.
Responsibilities of a Subordinate Lawyer
(a)

A lawyer is bound by these Rules notwithstanding that the lawyer acted

at the direction of another person.
(b)

A subordinate lawyer does not violate these Rules if that lawyer acts in

accordance with

a supervisory lawyer's reasonable resolution of an arguable

question of professional duty.

RULE 5.3.
Lawyer's Responsibility for Conduct of Nonlawvers
(a)

A law firm shall ensure that the work of nonlawyers who work for the

firm is adequately supervised, as appropriate. A lawyer with direct supervisory
authority over a nonlawyer shall adequately supervise the work of the nonlawyer,

as appropriate. In either case, the degree of supervision required is that which is
reasonable under the circumstances, taking into account factors such as the
experience of the person whose work is being supervised, the amount of work

involved in a particular matter and the likelihood that ethical problems might arise
in the course of working on the matter.

(b)

A lawyer shall be responsible for conduct of a nonlawyer employed or

retained by or associated with the lawyer that would be a violation of these Rules if
engaged in by a lawyer, if:

(1)

the lawyer orders or directs the specific conduct or,
with knowledge of the specific conduct, ratifies it; or

(2)

the lawyer is a partner in a law firm or is a lawyer
who

individually or together with

other lawyers

possesses comparable managerial responsibility in a

law firm in which the nonlawyer is employed or is a
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lawyer

who

has

supervisory

authority

over

the

nonlawyer; and

(i)

knows of such conduct at a time when it
could be prevented or its consequences
avoided

or

mitigated

but

fails

to

take

reasonable remedial action; or

(ii)

in the exercise of reasonable management
or

supervisory

authority

should

have

known of the conduct so that reasonable
remedial action could have been taken at a
time when the consequences of the conduct
could have been avoided or mitigated.

RULE 5.4.
Professional Independence ofa Lawyer

(a)

A lawyer or law firm shall not share legal fees with a nonlawyer, except

that:

(1)

an agreement by a lawyer with the lawyer's firm or
another lawyer associated in the firm may provide for

the payment of money, over a reasonable period of
time after the lawyer's death, to the lawyer's estate or
to one or more specified persons;

(2)

a lawyer who undertakes to complete unfinished legal
business of a deceased lawyer may pay to the estate of

the

deceased

compensation

lawyer

that

portion

that fairly represents

of

the

the

total

services

rendered by the deceased lawyer; and

(3)

a lawyer or law firm may compensate a nonlawyer
employee

or include

a nonlawyer employee

in a

retirement plan based in whole or in part on a profitsharing arrangement.

(b)

A lawyer shall not form a partnership with a nonlawyer if any of the

activities of the partnership consist of the practice of law.

(c)

Unless authorized by law, a lawyer shall not permit a person who

recommends, employs or pays the lawyer to render legal service for another to
direct or regulate the lawyer's professional judgment in rendering such legal
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services or to cause the lawyer to compromise the lawyer's duty to maintain the

confidential information of the client under Rule 1.6.

(d)

A lawyer shall not practice with or in the form of an entity authorized to

practice law for profit, if:

(1)

a nonlawyer owns any interest therein, except that a
fiduciary representative of the estate of a lawyer may
hold the

stock

or

interest

of the

lawyer

for

a

reasonable time during administration;

(2)

a nonlawyer is a member, corporate director or officer
thereof or occupies a position of similar responsibility
in any form of association other than a corporation; or

(3)

a nonlawyer has the right to direct or control the
professional judgment of a lawyer.

RULE 5.5.
Unauthorized Practice of Law

(a)

A lawyer shall not practice law in a jurisdiction in violation of the

regulation of the legal profession in that jurisdiction.
(b)

A lawyer shall not aid a nonlawyer in the unauthorized practice of law.

RULE 5.6.
Restrictions On Right To Practice

(a)

A lawyer shall not participate in offering or making:
(1)

a partnership, shareholder, operating, employment, or
other similar type of agreement that restricts the right
of a lawyer to

practice

after termination

of the

relationship, except an agreement concerning benefits
upon retirement; or

(2)

an agreement in which a restriction on a lawyer's
right to practice is part of the settlement of a client
controversy.
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(b)

This Rule does not prohibit restrictions that may be included in the

terms of the sale of a law practice pursuant to Rule 1.17.

RULE 5.7.
Responsibilities Regarding Nonlepal Services

(a)

With respect to lawyers or law firms providing nonlegal services to

clients or other persons:

(1)

A lawyer or law firm that provides nonlegal services
to a person that are not distinct from legal services

being provided to that person by the lawyer or law
firm is subject to these Rules with respect to the
provision of both legal and nonlegal services.
(2)

A lawyer or law firm that provides nonlegal services
to a person that are distinct from legal services being

provided to that person by the lawyer or law firm is
subject to these Rules with respect to the nonlegal
services if the person receiving the services could

reasonably believe that the nonlegal services are the
subject of a client-lawyer relationship.

(3)

A lawyer or law firm that is an owner, controlling
party or agent of, or that is otherwise affiliated with,
an entity that the lawyer or law firm knows to be

providing nonlegal services to a person is subject to
these Rules with respect to the nonlegal services if the
person

receiving

the

services

could

reasonably

believe that the nonlegal services are the subject of a
client-lawyer relationship.
(4)

For purposes of paragraphs (a)(2) and (a)(3), it will
be

presumed that the

person

receiving

nonlegal

services believes the services to be the subject of a

client-lawyer relationship unless the lawyer or law
firm has advised the person receiving the services in
writing that the services are not legal services and
that the protection of a client-lawyer relationship
does not exist with respect to the nonlegal services, or

if the interest of the lawyer or law firm in the entity
providing nonlegal services is de minimis.
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(b)

Notwithstanding the provisions of paragraph (a), a lawyer or law firm

that is an owner, controlling party, agent, or is otherwise affiliated with an entity
that the lawyer or law firm knows is providing nonlegal services to a person shall
not permit any nonlawyer providing such services or affiliated with that entity to
direct or regulate the professional judgment of the lawyer or law firm in rendering
legal services to any person, or to cause the lawyer or law firm to compromise its
duty under Rule 1.6(a) and (c) with respect to the confidential information of a
client receiving legal services.
(c)

For purposes of this Rule, "nonlegal services" shall mean those services

that lawyers may lawfully provide and that are not prohibited as an unauthorized
practice of law when provided by a nonlawyer.

RULE 5.8.
Contractual Relationship Between Lawyers and Nonlegal Professionals

(a)

The practice of law has an essential tradition of complete independence

and uncompromised loyalty to those it serves. Recognizing this tradition, clients of
lawyers practicing in New York State are guaranteed "independent professional
judgment and undivided loyalty uncompromised by conflicts of interest."

Indeed,

these guarantees represent the very foundation of the profession and allow and
foster its continued role as a protector of the system of law.

Therefore, a lawyer

must remain completely responsible for his or her own independent professional
judgment, maintain the confidences and secrets of clients, preserve funds of clients

and third parties in his or her control, and otherwise comply with the legal and
ethical principles governing lawyers in New York State.
Multi-disciplinary

practice

between

lawyers

and

nonlawyers

is

incompatible with the core values of the legal profession and therefore, a strict

division between services provided by lawyers and those provided by nonlawyers is
essential to protect those values. However, a lawyer or law firm may enter into and
maintain a contractual relationship with a nonlegal professional or nonlegal
professional service firm for the purpose of offering to the public, on a systematic

and continuing basis, legal services performed by the lawyer or law firm as well as
other nonlegal professional services, notwithstanding the provisions of Rule 1.7(a),
provided that:
(1)

the profession of the nonlegal professional or nonlegal

professional service firm is included in a list jointly
established and maintained by the Appellate Divisions

pursuant to Section 1205.3 of the Joint Appellate
Division Rules;
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(2)

the lawyer or law firm neither grants to the nonlegal
professional or nonlegal professional service firm, nor
permits
exercise,

such

person

or

firm to

directly or indirectly,

obtain,

hold

or

any ownership

or

investment interest in, or managerial or supervisory

right,

power or

position

in

connection

with

the

practice of law by the lawyer or law firm, nor, as

provided in Rule 7.2(a)(1), shares legal fees with a
nonlawyer or receives or gives any monetary or other

tangible benefit for giving or receiving a referral; and

(3)

the fact that the contractual relationship exists is

disclosed by the lawyer or law firm to any client of the
lawyer or law firm before the client is referred to the
nonlegal professional service firm, or to any client of
the nonlegal professional service firm before that
client receives legal services from the lawyer or law
firm; and the client has given informed written
consent and has been provided with a copy of the
"Statement of Client's Rights In Cooperative Business
Arrangements" pursuant to section 1205.4 of the Joint
Appellate Divisions Rules.

(b)

For purposes of paragraph (a):
(1)

each profession on the list maintained pursuant to a
Joint Rule of the Appellate Divisions shall have been
designated sua sponte, or approved by the Appellate
Divisions upon application of a member of a nonlegal

profession or nonlegal professional service firm, upon
a determination that the profession is composed of
individuals who, with respect to their profession:

(i)

have been awarded a bachelor's degree or
its equivalent from an accredited college or
university, or have attained an equivalent

combination
such

a

of educational

college

or

credit

from

university and

work

experience;

(ii)

are licensed to practice the profession by
an agency of the State of New York or the
United States Government; and
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(iii)

are required under penalty of suspension

or revocation of license to adhere to a code
of

ethical

conduct

that

is

reasonably

comparable to that of the legal profession;
(2)

the term "ownership or investment interest" shall
mean any such interest in any form of debt or equity,

and shall include any interest commonly considered
to be an interest accruing to or enjoyed by an owner
or investor.

(c)

This Rule shall not apply to relationships consisting solely of non

exclusive reciprocal referral agreements or understandings between a lawyer or
law firm and a nonlegal professional or nonlegal professional service firm.
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RULE 6.1.
Voluntary Pro Bono Service
Lawyers are strongly encouraged to provide pro bono legal services to

benefit poor persons.
(a)

Every lawyer should aspire to:
(1J

provide at least 50 hours of pro bono legal services
each year to poor persons; and

(2)

contribute financially to organizations that provide
legal services to poor persons.

Lawyers in private

practice or employed by a for-profit entity should
aspire to contribute annually in an amount at least

equivalent to (i) the amount typically billed by the
lawyer

(or

the

firm

with

which

the

lawyer

is

associated) for one hour of time; or (ii) if the lawyer's

work is performed on a contingency basis, the amount
typically billed by lawyers in the community for one
hour of time; or (iii) the amount typically paid by the
organization employing the lawyer for one hour of the
lawyer's time; or (iv) if the lawyer is underemployed,
an amount not to exceed one-tenth of one percent of

the lawyer's income.
(b)

Pro bono legal services that meet this goal are:

(1)

professional services rendered in civil matters, and in
those criminal matters for which the government is
not obliged to provide funds for legal representation,
to persons who are financially unable to compensate
counsel;

(2)

activities related to improving the administration of
justice

by

simplifying

the

legal

process

for,

or

increasing the availability and quality of legal services
to, poor persons; and
(3)

professional services to charitable, religious, civic and
educational

organizations

in

matters

designed

predominantly to address the needs of poor persons.
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(c)

Appropriate organizations for financial contributions are:

(1)

organizations primarily engaged in the provision of
legal services to the poor; and

(2)

organizations substantially engaged in the provision
of legal services to the poor, provided that the

donated funds are to be used for the provision of such
legal services.
(d) This Rule is not intended to be enforced through the disciplinary
process, and the failure to fulfill the aspirational goals contained herein should be
without legal consequence.

RULE 6.2.
[Reserved]

RULE 6.3.
Membership in a Legal Services Organization
A lawyer may serve as a director, officer or member of a not-for-profit legal
services organization, apart from the law firm in which the lawyer practices,

notwithstanding that the organization serves persons having interests that differ
from t hose of a client of the lawyer or the lawyer's firm. The lawyer shall not
knowingly participate in a decision or action of the organization:

(a)

if participating in the decision or action would be incompatible
with the lawyer's obligations to a client under Rules 1.7 through
1.13; or

(b)

where the decision or action could have a material adverse effect
on the representation of a client of the organization whose

interests differ from those of a client of the lawyer or the
lawyer's firm.
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RULE 6.4.
Law Reform Activities Affecting Client Interests
A lawyer may serve as a director, officer or member of an organization
involved in reform of the law or its administration, notwithstanding that the reform

may affect the interests of a client of the lawyer. When the lawyer knows that the
interests of a client may be materially benefitted by a decision in which the lawyer
actively participates, the lawyer shall disclose that fact to the organization, but need
not identify the client. In determining the nature and scope of participation in such
activities, a lawyer should be mindful of obligations to clients under other Rules,

particularly Rule 1.7.

RULE 6.5.
Participation in Limited Pro Bono Legal Service Programs

(a)

A lawyer who, under the auspices of a program sponsored by a court,

government agency, bar association or not-for-profit legal services organization,
provides short-term limited legal services to a client without expectation by either

the lawyer or the client that the lawyer will provide continuing representation in
the matter:
(1)

shall comply with Rules 1.7, 1.8 and 1.9, concerning
restrictions on representations where there are or
may be conflicts of interest as that term is defined in

these Rules, only if the lawyer has actual knowledge at
the time of commencement of representation that the
representation of the client involves a conflict of
interest; and

(2)

shall comply with Rule 1.10 only if the lawyer has
actual knowledge at the time of commencement of
representation that another lawyer associated with
the lawyer in a law firm is affected by Rules 1.7, 1.8

and 1.9.

(b)

Except as provided in paragraph (a)(2), Rule 1.7 and Rule 1.9 are

inapplicable to a representation governed by this Rule.
(c)

Short-term limited legal services are services providing legal advice or

representation free of charge as part of a program described in paragraph (a) with
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no expectation that the assistance will continue beyond what is necessary to
complete an initial consultation, representation or court appearance.

(d) The lawyer providing short-term limited legal services must secure the
client's informed consent to the limited scope of the representation, and such
representation shall be subject to the provisions of Rule 1.6.
(e) This Rule shall not apply where the court before which the matter is
pending determines that a conflict of interest exists or, if during the course of the
representation, the lawyer providing the services becomes aware of the existence of
a conflict of interest precluding continued representation.
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RULE 7.1.
Advertising

(a)

A lawyer or law firm shall not use or disseminate or participate in the
use or dissemination of any advertisement that:
(1)

contains statements or claims that are false, deceptive
or misleading; or

(2)
(b)

violates a Rule.

Subject to the provisions of paragraph (a), an advertisement may

include information as to:
(1)

legal

and

nonlegal

education,

degrees

and

other

scholastic distinctions, dates of admission to any bar;

areas of the law in which the lawyer or law firm
practices, as authorized by these Rules; public offices

and

teaching

positions

held; publications of law
related matters authored by the lawyer; memberships
in bar associations or other professional societies or

organizations,

including

offices

and

committee

assignments therein; foreign language fluency; and

bona fide professional ratings;
(2)

(3)

names of clients regularly represented, provided that
the client has given prior written consent;
bank

references;

credit

arrangements

accepted;

prepaid or group legal services programs in which the
lawyer or law firm participates; nonlegal services
provided by the lawyer or law firm or by an entity
owned and controlled by the lawyer or law firm; the
existence of contractual relationships between the
lawyer or law firm and a nonlegal professional or
nonlegal

professional service firm, to the extent
permitted by Rule 5.8, and the nature and extent of

services

available

through

those

contractual

relationships; and
(4)

legal fees for initial consultation; contingent fee rates
in civil matters when accompanied by a statement
disclosing the information required by paragraph (p);
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range of fees for legal and nonlegal services, provided
that there be available to the public free of charge a
written statement clearly describing the scope of each
advertised service; hourly rates; and fixed fees for
specified legal and nonlegal services.
(c)

An advertisement shall not:

(1)

include a paid endorsement of, or testimonial about, a
lawyer or law firm without disclosing that the person
is being compensated therefor;

(2)

include the portrayal of a fictitious law firm, the use of
a fictitious name to refer to lawyers not associated
together in a law firm, or otherwise imply that
lawyers are associated in a law firm if that is not the
case;

(3)

use actors to portray a judge, the lawyer, members of
the

law

firm,

or

clients,

or

utilize

depictions

of

fictionalized events or scenes, without disclosure of
same; or

(4)
(d)

be made to resemble legal documents.

An advertisement that complies with subdivision (e) of this section may

contain the following:
(1)

statements that are reasonably likely to create an
expectation about results the lawyer can achieve;

(2)

statements that compare the lawyer's services with
the services of other lawyers;

(3)

testimonials or endorsements of clients, and of former
clients; or

(4)

statements describing or characterizing the quality of
the lawyer's or law firm's services.

(e)

It is permissible to provide the information set forth in subdivision(d)

of this section provided:
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(1)

its dissemination does not violate subdivision(a)of
this section;

(2)

it can be factually supported by the lawyer or law firm
as of the date on which the advertisement is published
or disseminated;

(3)

it is accompanied by the following disclaimer: "Prior
results do not guarantee a similar outcome"; and

(4)

in the case of a testimonial or endorsement from a
client with respect to a matter still pending, the client
gives informed consent confirmed in writing.

(f)
Every advertisement other than those appearing in a radio, television
or billboard advertisement, in a directory, newspaper, magazine or other periodical
(and any web sites related thereto), or made in person pursuant to Rule 7.3(a)(1),
shall be labeled "Attorney Advertising" on the first page, or on the home page in the
case of a web site. If the communication is in the form of a self-mailing brochure or
postcard, the words "Attorney Advertising" shall appear therein. In the case of
mail, the subject line shall contain the notation "ATTORNEY
ADVERTISING."
electronic

(g)

A lawyer or law firm shall not utilize meta tags or other hidden

computer codes that, if displayed, would violate these Rules.

(h) All advertisements shall include the name, principal law office address
and telephone number of the lawyer or law firm whose services are being offered.
(i)
Any words or statements required by this Rule to appear in an
advertisement must be clearly legible and capable of being read by the average
person, if written, and intelligible if spoken aloud.
In the case of a web site, the
required words or statements shall appear on the home page.

(j)

A lawyer or law firm advertising any fixed fee for specified legal

services shall, at the time of fee publication, have available to the public a written
statement clearly describing the scope of each advertised service, which statement

shall be available to the client at the time of retainer for any such service. Such legal
services shall include all those services that are recognized as reasonable and
necessary under local custom in the area of practice in the community where the
services are performed.

(k) All advertisements shall be pre-approved by the lawyer or law firm, and
a copy shall be retained for a period of not less than three years following its initial
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dissemination.

Any

advertisement

contained

in

a

computer-accessed

communication shall be retained for a period of not less than one year. A copy of the
contents of any web site covered by this Rule shall be preserved upon the initial

publication of the web site, any major web site redesign, or a meaningful and
extensive content change, but in no event less frequently than once every 90 days.

(1)

If a lawyer or law firm advertises a range of fees or an hourly rate for

services, the lawyer or law firm shall not charge more than the fee advertised for
such services. If a lawyer or law firm advertises a fixed fee for specified legal
services, or performs services described in a fee schedule, the lawyer or law firm

shall not charge more than the fixed fee for such stated legal service as set forth in
the advertisement or fee schedule, unless the client agrees in writing that the
services performed or to be performed were not legal services referred to or

implied in the advertisement or in the fee schedule and, further, that a different fee
arrangement shall apply to the transaction.
(m) Unless otherwise specified in the advertisement, if a lawyer publishes
any fee information authorized under this Rule in a publication that is published

more

frequently than

once

per month,

the

lawyer

shall

be bound by any

representation made therein for a period of not less than 30 days after such
publication. If a lawyer publishes any fee information authorized under this Rule in

a publication that is published once per month or less frequently, the lawyer shall be
bound by any representation made therein until the publication of the succeeding
issue. If a lawyer publishes any fee information authorized under this Rule in a
publication that has no fixed date for publication of a succeeding issue, the lawyer

shall be bound by any representation made therein for a reasonable period of time

after publication, but in no event less than 90 days.
(n)

Unless otherwise specified, if a lawyer broadcasts any fee information

authorized under this Rule, the lawyer shall be bound by any representation made
therein for a period of not less than 30 days after such broadcast.
(o)

A

lawyer

shall

not

compensate

or

give

any

thing

of value

to

representatives of the press, radio, television or other communication medium in
anticipation of or in return for professional publicity in a news item.

(p)

All advertisements that contain information about the fees charged by

the lawyer or law firm, including those indicating that in the absence of a recovery
no fee will be charged, shall comply with the provisions of Judiciary Law §488(3).

(q)

A lawyer may accept employment that results from participation in

activities designed to educate the public to recognize legal problems, to make
intelligent selection of counsel or to utilize available legal services.
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(r)

Without affecting the right to accept employment, a lawyer may speak

publicly or write for publication on legal topics so long as the lawyer does not
undertake to give individual advice.

RULE 7.2.
Payment for Referrals

(a)

A lawyer shall not compensate or give anything of value to a person or

organization to recommend or obtain employment by a client, or as a reward for
having made a recommendation resulting in employment by a client, except that:

(1)

a lawyer or law firm may refer clients to a nonlegal

professional or nonlegal
pursuant to

a

professional

contractual

service firm

relationship

with

such

nonlegal professional or nonlegal professional service
firm to provide legal and other professional services
on a systematic and continuing basis as permitted by

Rule 5.8, provided however that such referral shall
not otherwise include any monetary or other tangible

consideration or reward for such, or the sharing of
legal fees; and

(2)

a lawyer may pay the usual and reasonable fees or
charged by a qualified legal assistance

dues

organization or referral fees to another lawyer as
permitted by Rule 1.5(g).
(b) A lawyer or the lawyer's partner or associate or any other affiliated
lawyer may be recommended, employed or paid by, or may cooperate with one of
the following offices or organizations that promote the use of the lawyer's services
or those of a partner or associate or any other affiliated lawyer, or request one of
the following offices or organizations to recommend or promote the use of the
lawyer's services or those of the lawyer's partner or associate, or any other affiliated

lawyer as a private practitioner, if there is no interference with the exercise of
independent professional judgment on behalf of the client:
(1)

a legal aid office or public defender office:

(i)

operated or sponsored by a duly accredited
law school;

(ii)

operated or sponsored by a bona fide, non
profit community organization;
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(iii)

operated or sponsored by a governmental
agency; or

(iv)

operated, sponsored, or approved by a bar
association;

(2)

(3)

a military legal assistance office;

a lawyer

referral

service

operated,

sponsored

or

approved by a bar association or authorized by law or
court rule; or
(4)

any

bona

fide

organization

that

recommends,

furnishes or pays for legal services to its members or

beneficiaries provided the following conditions are
satisfied:

(i)

Neither

the

partner,

nor

lawyer,

nor

associate,

the

nor

lawyer's

any

other

affiliated lawyer nor any nonlawyer, shall

have

initiated

or

promoted

such

organization for the primary purpose of

providing financial or other benefit to such
lawyer,

partner,

associate

or

affiliated

lawyer;

(ii)

Such organization is not operated for the
purpose

of

procuring

legal

work

or

financial benefit for any lawyer as a private
practitioner outside of the legal services

program of the organization;
(iii)

The member or beneficiary to whom the
legal services are furnished, and not such
organization, is recognized as the client of

the lawyer in the matter;

(iv)

The legal service plan of such organization
provides appropriate relief for any member
or beneficiary who asserts a claim that
representation

by

counsel

furnished,

selected or approved by the organization
for the particular matter involved would be
unethical, improper or inadequate under
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the circumstances of the matter involved;
and

the

plan

provides

an

appropriate

procedure for seeking such relief;
(v)

The lawyer does not know or have cause to
know that such organization is in violation
of applicable laws, rules of court or other
legal requirements that govern its legal
service operations; and

(vi)

Such

organization

has

filed

with

the

appropriate disciplinary authority, to the
extent required by such authority, at least
annually a report with respect to its legal

service plan, if any, showing its terms, its
of benefits, its subscription

schedule
charges,

agreements

with

counsel

and

financial results of its legal service activities
or, if it has failed to do so, the lawyer does
not know or have cause to know of such

failure.

RULE 7.3.
Solicitation and Recommendation ofProfessional Employment

(a)

A lawyer shall not engage in solicitation:
(1)

by in-person or telephone contact, or by real-time or
interactive computer-accessed communication unless
the recipient is a close friend, relative, former client or
existing client; or

(2)

by any form of communication if:
(i)

the communication or contact violates Rule
4.5, Rule 7.1(a), or paragraph (e) of this
Rule;

(ii)

the recipient has made known to the lawyer
a desire not to be solicited by the lawyer;

(iii)

the solicitation involves coercion, duress or
harassment;
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(iv)

the lawyer knows or reasonably should
know

that

the

age

or

the

physical,

emotional or mental state of the recipient
makes it unlikely that the recipient will be
able to exercise reasonable judgment in
retaining a lawyer; or
(v)

the lawyer intends or expects, but does not
disclose, that the legal services necessary to
handle

the

performed
who

is

matter

competently

will

be

primarily by another lawyer

not affiliated with the soliciting

lawyer as a partner, associate or of counsel.

(b)

For purposes of this Rule, "solicitation" means any advertisement

initiated by or on behalf of a lawyer or law firm that is directed to, or targeted at, a

specific recipient

or group

of recipients,

or their family

members

or legal

representatives, the primary purpose of which is the retention of the lawyer or law

firm, and a significant motive for which is pecuniary gain. It does not include a
proposal or other writing prepared and delivered in response to a specific request

of a prospective client.

Cc)

A solicitation directed to a recipient in this State shall be subject to the

following provisions:
(1)

A copy of the solicitation shall at the time of its

dissemination be filed with the attorney disciplinaiy
committee

of

the

judicial

district

or

judicial

department wherein the lawyer or law firm maintains
its

principal

office.

Where

no

such

office

is

maintained, the filing shall be made in the judicial

department where the solicitation is targeted. A filing
shall consist of:
(i)

a copy of the solicitation;

(ii)

a transcript of the audio portion of any
radio or television solicitation; and

(iii)

if the solicitation is in a language other than
English,

an

accurate

translation.
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English-language

(2)

Such solicitation shall contain no reference to the fact
of filing.

(3)

If

a

solicitation

is

directed

to

a

predetermined

recipient, a list containing the names and addresses of
all recipients shall be retained by the lawyer or law
firm for a period of not less than three years following
the last date of its dissemination.

(4)

Solicitations filed pursuant to this subdivision shall be
open to public inspection.

(5J

The provisions of this paragraph shall not apply to:
(i)

a solicitation directed or disseminated to a
close friend, relative, or former or existing
client;

(ii)

a web site maintained by the lawyer or law

firm, unless the web site is designed for and
directed to or targeted at a prospective
client affected by an identifiable

actual

event or occurrence or by an identifiable
prospective defendant; or
(iii)

professional cards or other announcements

the distribution of which is authorized by
Rule 7.5(a).
(d)

A written solicitation shall not be sent by a method that requires the

recipient to travel to a location other than that at which the recipient ordinarily
receives business or personal mail or that requires a signature on the part of the
recipient.

(e) No solicitation relating to a specific incident involving potential claims
for personal injury or wrongful death shall be disseminated before the 30th day
after the date of the incident, unless a filing must be made within 30 days of the

incident as a legal prerequisite to the particular claim, in which case no unsolicited
communication shall be made before the 15th day after the date of the incident.
(f)

Any

solicitation

made

in

writing

or

by

computer-accessed

communication and directed to a pre-determined recipient, if prompted by a
specific occurrence involving or affecting a recipient, shall disclose how the lawyer
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obtained the identity of the recipient and learned of the recipient's potential legal
need.

(g)

If a retainer agreement is provided with any solicitation, the top of each

page shall be marked "SAMPLE" in red ink in a type size equal to the largest type
size used in the agreement and the words "DO NOT SIGN" shall appear on the client
signature line.
(h)

Any

solicitation

covered

by this

section shall

include

the

name,

principal law office address and telephone number of the lawyer or law firm whose
services are being offered.

(i)

The provisions of this Rule shall apply to a lawyer or members of a law

firm not admitted to practice in this State who shall solicit retention by residents of
this State.

RULE 7.4.
Identification of Practice and Specialty
(a)

A lawyer or law firm may publicly identify one or more areas of law in

which the lawyer or the law firm practices, or may state that the practice of the
lawyer or law firm is limited to one or more areas of law, provided that the lawyer

or law firm shall not state that the lawyer or law firm is a specialist or specializes in
a particular field of law, except as provided in Rule 7.4(c).

(b)

A lawyer admitted to engage in patent practice before the United States

Patent and Trademark Office may use the designation "Patent Attorney" or a

substantially similar designation.
(c)

A lawyer may state that the lawyer has been recognized or certified as a

specialist only as follows:

(1)

A lawyer who is certified as a specialist in a particular
area of law or law practice by a private organization

approved for that purpose

by the American

Bar

Association may state the fact of certification if, in
conjunction therewith, the certifying organization is
identified and the following statement is prominently
made:

"The

[name

of

the

private

certifying

organization] is not affiliated with any governmental

authority."
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(2)

A lawyer who is certified as a specialist in a particular
area of law or law practice by the authority having

jurisdiction over specialization under the laws of
another state or territory may state the fact of
certification if, in conjunction therewith, the certifying
state

or territory

is

identified

and

the

following

statement is prominently made: "Certification granted
by the [identify state or territory] is not recognized by

any governmental authority within the State of New
York."

RULE 7.5.
Professional Notices, Letterheads and Signs
(a)

A lawyer or law firm may use internet web sites, professional cards,
professional announcement cards, office signs, letterheads or similar professional
notices or devices, provided the same do not violate any statute or court rule and
are in accordance with Rule 7.1, including the following:

(1)

a professional card of a lawyer identifying the lawyer
by name

and as a lawyer,

and giving addresses,

telephone numbers, the name of the law firm, and any
information permitted under Rule 7.1(b) or Rule 7.4.
A professional card of a law firm may also give the
names of members and associates;

(2)

a professional announcement card stating new or
changed associations or addresses, change of firm
name,

or

similar

matters

pertaining

to

the

professional offices of a lawyer or law firm or any
nonlegal business conducted by the lawyer or law
firm pursuant to Rule 5.7. It may state biographical
data, the names of members of the firm and
associates, and the names and dates of predecessor

firms in a continuing line of succession. It may state

the nature of the legal practice if permitted under
Rule 7.4;
(3)

a sign

in or near the

office

and in the building

directory identifying the law office and any nonlegal
business conducted by the lawyer or law firm
pursuant to Rule 5.7. The sign may state the nature of
the legal practice if permitted under Rule 7.4; or
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(4)

a letterhead identifying the lawyer by name and as a
lawyer, and giving addresses, telephone numbers, the
name of the law firm, associates and any information

permitted under Rule 7.1(b) or Rule 7.4. A letterhead
of a law firm may also give the names of members and
associates, and names and dates relating to deceased
and retired members. A lawyer or law firm may be
designated "Of Counsel" on a letterhead if there is a
continuing relationship with a lawyer or law firm,
other than as a partner or associate. A lawyer or law

firm may be designated as "General Counsel" or by
similar professional reference on stationery of a client
if the lawyer or the firm devotes a substantial amount
of professional time in the representation of that
client. The letterhead of a law firm may give the
names and dates of predecessor firms in a continuing

line of succession.

(b)

A lawyer in private practice shall not practice under a trade name, a

name that is misleading as to the identity of the lawyer or lawyers practicing under
such name, or a firm name containing names other than those of one or more of the
lawyers in the firm, except that the name of a professional corporation shall contain
"PC" or such symbols permitted by law, the name of a limited liability company or
partnership shall contain "LLC," "LLP" or such symbols permitted by law and, if

otherwise lawful, a firm may use as, or continue to include in its name the name or
names of one or more deceased or retired members of the firm or of a predecessor
firm in a continuing line of succession. Such terms as "legal clinic," "legal aid," "legal
service office," "legal assistance office," "defender office" and the like may be used
only by qualified legal assistance organizations, except that the term "legal clinic"
may be used by any lawyer or law firm provided the name of a participating lawyer
or firm is incorporated therein. A lawyer or law firm may not include the name of a
nonlawyer in its firm name, nor may a lawyer or law firm that has a contractual
relationship with a nonlegal professional or nonlegal professional service firm

pursuant to Rule 5.8 to provide legal and other professional services on a systematic
and continuing basis include in its firm name the name of the nonlegal professional
service firm or any individual nonlegal professional affiliated therewith. A lawyer
who assumes a judicial, legislative or public executive or administrative post or
office shall not permit the lawyer's name to remain in the name of a law firm or to
be used in professional notices of the firm during any significant period in which the
lawyer is not actively and regularly practicing law as a member of the firm and,
during such period, other members of the firm shall not use the lawyer's name in
the firm name or in professional notices of the firm.
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(c)
Lawyers shall not hold themselves out as having a partnership with one
or more other lawyers unless they are in fact partners.

(d) A partnership shall not be formed or continued between or among
lawyers licensed in different jurisdictions unless all enumerations of the members
and associates of the firm on its letterhead and in other permissible listings make
clear the jurisdictional limitations on those members and associates of the firm not

licensed to practice in all listed jurisdictions; however, the same firm name may be
used in each jurisdiction.
(e)

A lawyer or law firm may utilize a domain name for an internet web site

that does not include the name of the lawyer or law firm provided:

(1)

all pages of the web site clearly and conspicuously
include the actual name of the lawyer or law firm;

(2)

the lawyer or law firm in no way attempts to engage
in the practice of law using the domain name;

(3)

the domain name does not imply an ability to obtain
results in a matter; and

(4)

the domain name does not otherwise violate these
Rules.

(f)

A lawyer or law firm may utilize a telephone number which contains a
domain name, nickname, moniker or motto that does not otherwise violate these
Rules.
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RULE 8.1.
Candor in the Bar Admission Process
(a)

A lawyer shall be subject to discipline if, in connection with the lawyer's

own application for admission to the bar previously filed in this state or in any other

jurisdiction, or in connection with the application of another person for admission
to the bar, the lawyer knowingly:
(1)

has made or failed to correct a false statement of
material fact; or

(2)

has failed to disclose a material fact requested in
connection with a lawful demand for information
from an admissions authority.
RULE 8.2.

ludicial Officers and Candidates

Ca)

A lawyer shall not knowingly make a false statement of fact concerning

the qualifications, conduct or integrity of a judge or other adjudicatory officer or of a
candidate for election or appointment to judicial office.

(b)

A lawyer who is a candidate for judicial office shall comply with the

applicable provisions of Part 100 of the Rules of the Chief Administrator of the
Courts.

RULE 8.3.
Reporting Professional Misconduct
(a)

A lawyer who knows that another lawyer has committed a violation of

the Rules of Professional Conduct that raises a substantial question as to that

lawyer's honesty, trustworthiness or fitness as a lawyer shall report such
knowledge to a tribunal or other authority empowered to investigate or act upon
such violation.
(b)

A lawyer who possesses knowledge or evidence concerning another

lawyer or a judge shall not fail to respond to a lawful demand for information from a
tribunal or other authority empowered to investigate or act upon such conduct.

(c)

This Rule does not require disclosure of:
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(1)

information otherwise protected by Rule 1.6; or

(2)

information

gained

participating

in

a

by

a

lawyer

bona

fide

or

judge

lawyer

while

assistance

program.

RULE 8.4.
Misconduct
A lawyer or law firm shall not:
(a)

violate or attempt to violate the Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so through the
acts of another;

(b)

engage in illegal conduct that adversely reflects on the lawyer's
honesty, trustworthiness or fitness as a lawyer;

(c)

engage

in

conduct

involving

dishonesty,

fraud,

deceit

or

misrepresentation;

Cd)

engage in conduct that is prejudicial to the administration of
justice;

(e)

state or imply an ability:
(1)

to influence improperly or upon irrelevant grounds
any tribunal, legislative body or public official; or

(2)

to achieve results using means that violate these Rules

or other law;
(f)

(g)

knowingly assist a judge or judicial officer in conduct that is a
violation of applicable rules of judicial conduct or other law;
unlawfully discriminate in the practice of law, including in
promoting or otherwise determining conditions of
employment on the basis of age, race, creed, color, national
origin, sex, disability, marital status or sexual orientation.

hiring,

Where there is a tribunal with jurisdiction to hear a complaint, if
brought, other than a Departmental Disciplinary
Committee, a complaint based on unlawful discrimination shall

timely

be brought before such tribunal in the first instance. A certified
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copy of a determination by such a tribunal, which has become
final and enforceable and as to which the right to judicial or
appellate review has been exhausted, finding that the lawyer has

engaged in an unlawful discriminatory practice shall constitute
prima facie evidence of professional misconduct in a disciplinary
proceeding; or
(h)

engage in any other conduct that adversely reflects on the
lawyer's fitness as a lawyer.

RULE 8.5.
Disciplinarv Authority and Choice of Law
(a) A lawyer admitted to practice in this state is subject to the disciplinaiy
authority of this state, regardless of where the lawyer's conduct occurs. A lawyer
may be subject to the disciplinary authority of both this state and another
jurisdiction where the lawyer is admitted for the same conduct.

(b)

In any exercise of the disciplinary authority of this state, the rules of
professional conduct to be applied shall be as follows:

(1)

For conduct in connection with a proceeding in a
court before which a lawyer has been admitted to
practice (either generally or for purposes of that

proceeding), the rules to be applied shall be the rules
of the jurisdiction in which the court sits, unless the
rules of the court provide otherwise; and
(2)

For any other conduct:
(i)

If the lawyer is licensed to practice only in
this state, the rules to be applied shall be
the rules of this state, and

(ii)

If the lawyer is licensed to practice in this
state and another jurisdiction, the rules to
be applied shall be the rules of the
admitting jurisdiction in which the lawyer
principally practices; provided, however,

that if particular conduct clearly has its
predominant effect in another jurisdiction
in which the lawyer is licensed to practice,
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the

rules

of that jurisdiction

applied to that conduct.
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shall

be

§ 474-a

JUDICIARY LAW

Note 9

Under New York law, failure of law

to join affiliate of named defendant
did not render complaint defective
and dismissible, and thus firm was
not discharged for cause, thereby de
priving it of compensation under con

firm initially retained by plaintiffs in

motor vehicle personal injury action
to include demand for exemplary
damages in complaint did not render
complaint defective and dismissible,

tingency fee agreement when action
was subsequently settled, where affil
iate was not listed on police report,
firm's initial investigation did not re
veal affiliate as necessary party, and
complaint could have been amended

and thus firm was not discharged for
cause, thereby depriving it of com
pensation

under contingency fee
agreement when action was subse
quently settled. Greenberg v. Cross
Island Industries, Inc., 2007, 522
F.Supp.2d 463. Attorney And Client
e=» 134(2)

to add affiliate later in law suit.
Greenberg v. Cross Island Industries,

Inc., 2007, 522 F.Supp.2d 463. Attor
ney And Client <3= 134(2)

§ 474-b.

Attorney retainer statements
Research References

Encyclopedias

N.Y. Jur. 2d Malpractice § 417, Restrictions on Contingent Fees.

§ 475.

Attorney's lien in action, special or other proceeding

From the commencement of an action, special or other proceeding in
any court or before any state, municipal or federal department, except
a department of labor, or the service of an answer containing a
counterclaim, or the initiation of any means of alternative dispute
resolution including, but not limited to, mediation or arbitration, or the
provision of services in a settlement negotiation at any stage of the
dispute, the attorney who appears for a party has a lien upon his or
her client's cause of action, claim or counterclaim, which attaches to a
verdict, report, determination, decision, award, settlement, judgment
or final order in his or her client's favor, and the proceeds thereof in

whatever hands they may come; and the lien cannot be affected by
any settlement between the parties before or after judgment, final
order or determination. The court upon the petition of the client or
attorney may determine and enforce the lien.
(L.1909, c. 35. Amended L.1936, c. 876; L.1938, c. 34; L.1946, c. 105; L.2012,
c. 478, § 1, eff. Jan. 1, 2013.)

Historical and Statutory Notes
action, claim or counterclaim, which
attaches to a verdict, report, determi
nation, decision, judgment or final or
der in his client's favor, and the pro
ceeds thereof in whatever hands they
may come; and the lien cannot be
affected by any settlement between
the parties before or after judgment,
final order or determination.
The
court upon the petition of the client
or attorney may determine and en
force the lien."

L.2012, c. 478 legislation
L.2012, c. 478, § 1, rewrote this
section, which had read:

"From the commencement of an
action, special or other proceeding in
any court or before any state, munici
pal or federal department, except a
department of labor, or the service of
an answer containing a counterclaim,
the attorney who appears for a party
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has a lien upon his client's cause of
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§ 475

Cross References
Offer and negotiations, use and occupancy, see EDPL § 305.

Law Review and Journal Commentaries
Risk Management: Tools for Ethical, Effective Recovery of Unpaid Legal
Fees. Andrew S. Kowlowitz and Alex T. Paradise, 250 N.Y.L.J. 44 (Aug.
30, 2013).
When the attorney-client relationship ends. Andrew Lavoott Bluestone, 250
N.Y.L.J. 32 (August 14, 2013).

Research References
ALR Library
16 ALR 5th 262, Construction, Operation, and Effect of Statute Giving
Hospital Lien Against Recovery from Tortfeasor Causing Patient's Inju
ries.

56 ALR 5th 1, Limitation to Quantum Meruit Recovery, "Where Attorney
Employed Under Contingent-Fee Contract is Discharged Without Cause.

59 ALR 5th 693, Attorney's Right to Compensation as Affected by Disbarment
or Suspension Before Complete Performance.
49 ALR 5th 595, Alimony or Child Support Award as Subject to Attorneys'
Liens.
27 ALR 5th 764, Priority Between Attorney's Charging Lien Against Judg
ment and Opposing Party's Right of Setoff Against Same Judgment.
34 ALR 4th 665, Priority Between Attorney's Lien for Fees Against a
Judgment and Lien of Creditor Against Same Judgment.
70 ALR 4th 827, Attorney's Retaining Lien: What Items of Client's Property
or Funds Are Not Subject to Lien.
45 ALR 4th 198, Attorney's Retaining Lien as Affected by Action to Collect
Legal Fees.
23 ALR 4th 336, Attorney's Charging Lien as Including Services Rendered or
Disbursements Made in Other than Instant Action or Proceeding.
54 ALR 2nd 604, Measure or Basis of Attorney's Recovery on Express
Contract Fixing Noncontingent Fees, Where He is Discharged Without
Cause or Fault on His Part.
99 ALR 2nd 451, Attorney's Charging Lien Upon Continuing Payments to
Which Client Becomes Entitled as Result of Litigation.
3 ALR 2nd 148, Rights and Remedies of Client as Regards Papers and
Documents on Which Attorney Has Retaining Lien.
40 ALR 1529, Amount or Basis of Recovery by Attorney Who Takes Case on
Contingent Fee, Where Client Discontinues, Settles, or Compromises.
93 ALR 667, Attorney's Lien on Property Recovered for His Client.
Ill ALR 487, Means of Enforcing or Making Effective Attorney's Retaining
Lien.

128 ALR 472, Doctrine of Res Judicata as Applied to Judgments by Default.
143 ALR 672, Amount of Attorney's Compensation in Absence of Contract or
Statute Fixing Amount.
175 ALR 1132, Attorney's Right to Lien or Equitable Assignment in Respect
of Client's Share or Interest in Decedent's Estate, or in Trust.
143 ALR 204, Terms of Attorney's Contingent-Fee Contract as Creating an
Equitable Lien in His Favor.
64 ALR 611, Contract to Pay for Legal Services as an Assignment Within
Statute Relating to Assignment of Claims Against the Government.
48 ALR 966, Right of Judgment Debtor to Interplead.
11 ALR 713, Power of Court to Adjudge and Decree to Attorney Part of the
Judgment Recovered by His Client.
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2 ALR 1488, Attorney's Lien on Papers or Securities that Come Into His
Possession Otherwise Than in His Professional Capacity.
Encyclopedias
31 Am. Jur. Proof of Facts 2d 125, Dismissal of Attorney With Just Cause.
Am. Jur. 2d, Attorneys at Law § 265, Discharge; Prevention of Performance
by Client.

Am. Jur. 2d, Attorneys at Law § 332, Money.
N.Y. Jur. 2d Attorneys at Law § 268, Discharged Attorney's Right to Com
pensation, Generally.

N.Y. Jur. 2d Attorneys at Law § 270, Compensation of Discharged Attorney
Under Contingent Fee Contract—Fixing Discharged Attorney's Compen
sation on Contingent or Percentage Basis.

N.Y. Jur. 2d Attorneys at Law § 271, Discharge of Attorney for Cause.
N.Y. Jur. 2d Attorneys at Law § 279, Lien by Agreement.
N.Y. Jur. 2d Attorneys at Law § 285, Enforcement of Retaining Lien.
N.Y. Jur. 2d Attorneys at Law § 289, Persons Entitled to Charging Lien.
N.Y. Jur. 2d Attorneys at Law § 290, Persons Entitled to Charging Lien—
Attorney for Defendant; Charging Lien Based Upon Defendant's Coun
terclaim.

N.Y. Jur. 2d Attorneys at Law § 291, Actions or Proceedings in Which Lien
Arises.

N.Y. Jur. 2d Attorneys at Law § 292, Actions or Proceedings in Which Lien
Arises—Arbitration Proceedings.

N.Y. Jur. 2d Attorneys at Law § 293, Actions or Proceedings in Which Lien
Arises—Actions or Proceedinp Outside State.
N.Y. Jur. 2d Attorneys at Law § 294, Services and Compensation Covered by
N.Y.
N.Y.
N.Y.
N.Y.

Charging Lien.
Jur. 2d Attorneys at Law §
Jur. 2d Attorneys at Law §
Jur. 2d Attorneys at Law §
Jur. 2d Attorneys at Law
or Knowledge of Attorney.

296, When Charging Lien Attaches.
297, How Charging Lien is Perfected.
301, Proceeds of Judgment or Settlement.
§ 302, Collusive Settlement Without Consent

N.Y. Jur. 2d Attorneys at Law § 304, Taxable Costs—Awards Rendered
Inalienable by Statute.
N.Y. Jur. 2d Attorneys at Law § 305, Taxable Costs—Spousal Maintenance
and Child Support.
N.Y. Jur. 2d Attorneys at Law § 306, Decedents' Estates; Damages Recov
ered in Action for Wrongful Death.
N.Y. Jur. 2d Attorneys at Law § 316, Generally; Summary Proceeding to
Enforce Charging Lien.
N.Y. Jur. 2d Attorneys at Law § 317, Pleadings; Parties.
N.Y. Jur. 2d Attorneys at Law § 320, Enforcement of Charging Lien Against
Proceeds of Collusive Settlement.
N.Y. Jur. 2d Attorneys at Law § 322, Abandonment, Withdrawal, or Miscon
duct by Attorney.
N.Y. Jur. 2d Attorneys at Law § 323, Discharge of Attorney.
N.Y. Jur. 2d Attorneys at Law § 325, Assignment of Cause of Action or
Judgment.
N.Y. Jur. 2d Civil Servants and Other Public Officers and Employees § 553,
Compensation of Officers and Employees Reinstated by Court Order.
N.Y. Jur. 2d Courts and Judges § 558, Compensation of Employees Reinstat
ed by Court Order.
N.Y. Jur. 2d Decedents' Estates § 2011, Determination and Enforcement of
Lien.

N.Y. Jur. 2d Eminent Domain § 403; Liability of Condemnee for Use of
Page Property
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N.Y. Jur. 2d Eminent Domain § 452, Payment of Judgment of Court of
Claims.
N.Y. Jur. 2d Enforcement and Execution of Judgments § 101, Right of Setoff
of Garnishee.
N.Y. Jur. 2d Judgments § 320, Payment of Judgment by State.
N.Y. Jur. 2d Lis Pendens § 19, for Attorney's Lien.
Forms

Carmody-Wait, 2d § 3:520, Recovery in Quantum Meruit.
Carmody-Wait, 2d § 3:545, Agreement Creating Lien.
Carmody-Wait, 2d § 3:554, Persons Entitled to Lien.
Carmody-Wait, 2d § 3:555, Persons Entitled to Lien—Attorney for Defendant.
Carmody-Wait, 2d § 3:556, Actions or Proceedings in Which Lien is Applica
ble.
Carmody-Wait, 2d § 3:557, Actions or Proceedings in Which Lien is Applica
ble—Actions or Proceedings Outside State.
Carmody-Wait, 2d § 3:558, Extent of Lien.
Carmody-Wait, 2d § 3:559, Extent of Lien— Lien as Limited to Services and
Disbursements in Particular Action.
Carmody-Wait, 2d § 3:560, When Lien Comes Into Existence.
Carmody-Wait, 2d : 3:562, Substitution of Security.
Carmody-Wait, 2d
3:564, Necessity of Actual Recovery.
Carmody-Wait, 2d
3:565, Proceeds in Hands of Third Parties.
Carmody-Wait, 2d
3:566, Attachment in Domestic Relations Actions.
Carmody-Wait, 2d § 3:567, Attachment in Matters Involving Decedents' Es
tates and Trusts.
Carmody-Wait, 2d § 3:575, Generally; Applicability of Remedy.
Carmody-Wait, 2d § 3:576, Procedure.
Carmody-Wait, 2d § 3:577, Determination.
Carmody-Wait, 2d § 3:578, Form: Order to Show Cause in Proceeding to Fix
Lien for Attorney's Fees on Proceeds of Money Judgment—Divorce
Action.
Carmody-Wait, 2d § 3:582, Generally; Settlement Before or After Judgment.
Carmody-Wait, 2d § 3:583, Enforcement of Lien on Settlement.
Carmody-Wait, 2d § 3:588, Abandonment, Withdrawal, or Misconduct by
Attorney; Suspension or Disbarment of Attorney.
Carmody-Wait, 2d § 3:589, Discharge of Attorney.
Carmody-Wait, 2d § 41:55, Generally; When Payment Into Court is Available.
Carmody-Wait, 2d § 87:24, Action to Enforce Attorney's Lien.
Carmody-Wait, 2d § 122:76, Form: Complaint for Dissolution of General
Partnership, Accounting, Winding-Up, Appointment of Receiver and In
junctive Relief—By Partner Against Other Partner and Partnership—
Law Firm...
Carmody-Wait, 2d § 63:405, Nature of Judgment Subject to Lien; Order
Docketed as Judgment—Alimony and Support Orders as Money Judg
ments.

Carmody-Wait,
Carmody-Wait,
Carmody-Wait,
Carmody-Wait,

2d
63:428, Payment of Judgment by State.
2d
84:126, Equity Foreclosure—Attorney's Lien.
2d
108:201, Agreement for Condemnee's Continued Use.
2d I 108:202, Condemnee's Continued Use Without Agree-

ment.

Carmody-Wait, 2d § 108:251, Payment of Judgment.

Carmody-Wait, 2d § 120:163, Payment of Judgment; Certificate of Attorney
General.
Carmody-Wait, 2d § 159:164, Right to Trial by Jury.
Carmody-Wait, 2d § 159:188, Charging or Special Lien.
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Carmody-Wait, 2d § 159:189, Charging or Special Lien—Determination and
Enforcement of Lien.

New York Forms Legal and Business § 11:13, Checklist—Drafting Attorney's
Retainer Agreements.

New York Forms Legal and Business § 15:59, Checklist—Drafting Release
Agreement.
New York Forms Legal and Business § 15:60, Release—General Form.
New York Forms Legal and Business § 11:329, Attorney's Contingent Fee
Agreement.
McKinney's Forms, Business Corporation Law § 7:83, Deadlock-Breaking
Devices.

McKinney's Forms, Civil Practice Law & Rules § 2:210, Appearance by
Attorney.

McKinney's Forms, Civil Practice Law & Rules § 2:235, Order Granting
Motion for Substitution of Attorneys and Relinquishment of File, Condi
tioned Upon Payment of Disbursements, and Granting Charging Lien
(Form: N.Y. C.P.L.R. 321).
McKinney's Forms, Estates & Surrogate Prac. § 14:212, Proceeding to Deter
mine Attorney's Compensation or Compel Delivery by Attorney of Papers
or Funds.
McKinney's Forms, Selected Consol. Law, Judiciary Law § 475 Form 1, Order
to Show Cause in Proceeding to Fix Lien for Attorney's Fees and
Disbursements on Proceeds of Money Judgment in Favor of Corporate
Client.

McKinney's Forms, Selected Consol. Law, Judiciary Law § 475 Form 3, Order
Fixing Attorney's Lien on Proceeds of Money Judgment in Favor of
Corporate Client.

McKinney's Forms, Selected Consol. Law, Judiciary Law § 475 Form 5,
Petition in Proceeding to Enforce Charging Lien.

McKinney's Forms, Selected Consol. Law, Judiciary Law § 475 Form 6,
Affirmation in Support of Petition to Enforce Charging Lien.
McKinney's Forms, Selected Consol. Law, Judiciary Law § 475 Form 12,
Complaint to Recover Legal Fees.

McKinney's Forms, Selected Consol. Law, Judiciary Law § 475 Form 13,
Notice of Charging Lien in Action to Recover Legal Fees.
Treatises and Practice Aids

Attorneys' Fees App a Form 36, Attorney's Petition to Enforce Charging
Lien.

Harris 5th N.Y. Estates: Probate Admin. & Litigation § 19:57, Judiciary
Law—^Attorney Lien Actions.

Harris 5th N.Y. Estates: Probate Admin. & Litigation § 22:23, Right to Jury
Trials and Need for Demand—Proceedings Where No Right to a Jury
'
Exists.
New York Pattern Jury Instructions—Civil 4:30, Contracts for Services—

Action for Services Rendered—By Attorney.
NY Prac. Comm. Lit. in NY State Courts § 17:57, Grounds.
NY Prac. Comm. Lit. in NY State Courts § 71:13, Quasi Contract Theories—
Quantum Meruit.
New York Practice, New York Law of Domestic Relations § 19:12, Security

Interests.
New York Practice, New York Law of Domestic Relations § 19:16, Practice

Checklist.
Restatement (3d) of Law Governing Law § 43, Lawyer Liens.
Restatement (3d) of Law Governing Law § 55 TD 4, Lawyer Liens.
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Note 227

certain information, including identity

of attorney being retained, where
counsel, as attorney of record, filed
the summons and complaint and
thereafter prosecuted the action to
the point of trial, and counsel filed a
retainer statement with the Office of
Court Administration (OCA) suffi
cient to preserve its right to recover
a share of the fee. Fuentes v. Brookhaven Memorial Hosp. (2 Dept. 2007)
43 A.D.3d 992, 843 N.Y.S.2d 639. At
torney And Client ©= 176; Attorney
And Client ©=> 182(2)
233.

Hearing, practice and proce
dure

In proceeding to apportion attor
ney fees between former and current
counsel, trial court should have con
ducted a hearing to resolve dispute as
to whether former counsel was dis
charged with or without cause before
awarding attorney fees to former
counsel. Schultz v. Hughes (2 Dept.
2013) 109 A.D.3d 895, 971 N.Y.S.2d
536. Attorney and Client ©=> 167(1)

251.

Res judicata,
procedure

practice

and

Client's state court action against
former attorney involved same cause
of action as current attorney's action
against former attorney, as required
for res judicata to bar federal action;
both actions arose from former attor
ney's representation of client and
both actions sought declaratory judg-

§ 475-a.

ment that former attorney had no

charging lien under New York law
for attorney fees for services ren
dered to client. Ray Legal Consult
ing Group v. Gray, 2014, 2014 WL
3891356. Judgment @=> 828.15(1)

252.

Review, practice and proce
dure

Unappealed charging lien entered
in

underlying action against client
barred her from thereafter asserting
claim for legal malpractice. Lusk v.
Weinstein (1 Dept. 2011) 85 A.D.3d
445, 924 N.Y.S.2d 91, leave to appeal
denied 17 N.Y.3d 709, 930 N.Y.S.2d
554, 954 N.E.2d 1180. Judgment ©=>

564(1)
253.

'
Remand, practice and proce
dure

In client's action to recover dam
ages for wrongful death, in which tri

al court granted former counsel's ap
plication for a retaining lien only to
extent of establishing a charging lien,
remand was required for trial court
to conduct a hearing to determine
whether client discharged her former
counsel for cause, and, if not, the
appropriate compensation, including
disbursements to which counsel was
entitled and the manner in which it
should be paid. Alami v. Volkswagen
of America, Inc. (2 Dept. 2008) 51
A.D.3d 952, 859 N.Y.S.2d 472. Ap
peal And Error ©» 1178(1)

Notice of lien

If prior to the commencement of an action, arbitration, mediation or
a form of alternative dispute resolution, or a special or other proceed
ing, an attorney serves a notice of lien upon the person or persons
against whom his or her client has or may have a claim or cause of

action, the attorney has a lien upon the claim or cause of action from
the time such notice is given, which attaches to a verdict, report,
determination, decision, award, settlement or final order in his or her
client's favor of any court, arbitral tribunal or of any state, municipal
or federal department, except a department of labor, and to any
money or property which may be recovered on account of such claim
or cause of action in whatever hands they may come; and the lien
cannot be affected by any settlement between the parties after such
notice of lien is given. The notice shall, (1) be served by either
personal service or registered mail; (2) be in writing; (3) state that
Page
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of the claim or cause of action, and that the attorney
claims a lien on
such claim or cause of action; (4) be signed by the
client, or by a

person on his or her behalf whose relationship is
shown, and which

signature shall also be witnessed by a disinterested
person whose

address shall also be given; and (5) be signed by the
attorney. A lien
obtained under this section shall otherwise have the
same effect and

be enforced in the same manner as a lien obtained under
section four

hundred seventy-five of this article.
(Added L.1955, c. 551.

Amended L.2012, c. 478, § 2, eff. Jan. 1, 2013.)

Historical and Statutory Notes
L.2012, c. 478 legislation
L.2012, c. 478, § 2, added the sec

tion heading (the previous one was
editorially supplied) and rewrote this
section, which had read:
"If prior to the commencement of
an action, special or other proceed
ing, an attorney serves a notice of
lien upon the person or persons

against whom his client has or may
have a claim or cause of action, the
attorney has a lien upon the claim or
cause of action from the time such
notice is given, which attaches to a
verdict, report, determination, deci
sion or final order in his client's favor
of any court or of any state, munici
pal or federal department, except a
department of labor, and to any mon
ey or property which may be recov
ered on account of such claim or
cause of action in whatever hands
they may come; and the lien cannot

be affected by any settlement be
tween the parties after such notice of
lien is given. The notice shall, (1) be
served by either personal service or
registered mail; (2) be in writing; (3)
state that the relationship of attorney
and client has been established, the
nature of the claim or cause of ac
tion, and that the attorney claims a
lien on such claim or cause of action;
(4) be signed by the client, or by a
person on his behalf whose relation
ship is shown, and which signature
shall also be witnessed by a disinter
ested person whose address shall
also be given; and (5) be signed by
the attorney. A lien obtained under
this section shall otherwise have the
same effect and be enforced in the
same manner as a lien obtained un
der section four hundred seventy-five
of this chapter."

Research References
Encyclopedias
N.Y. Jur, 2d Attorneys at Law § 296, When Chargin
g Lien Attaches.
N.Y. Jur. 2d Attorneys at Law § 302, Collusive Settlem
ent Without Consent
or Knowledge of Attorney.
N.Y. Jur. 2d Attorneys at Law § 310, Lien of State
or Local Government
Entity.
N.Y. Jur. 2d Attorneys at Law § 316, Generally;
Summary Proceeding to
Enforce Charging Lien.
N.Y. Jur. 2d Attorneys at Law § 325, Assignm
ent of Cause of Action or
Judgment.
Forms

Carmody-Wait, 2d § 3:560, When Lien Comes Into Existen
ce.
Carmody-Wait, 2d § 3:561, When Lien Comes Into
Existence—Notice of Lien
Prior to Commencement of Action.
Carmody-Wait, 2d § 3:582, Generally; Settlement Before
or After Judgment.
Treatises and Practice Aids
New York Practice, Landlord & Tenant Practice in New
York § 1:102, Fees

and

Costs— Fee

Agreement—Provisions

Liens.
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NOTICE:

THIS OPINION IS UNCORRECTED AND WILL NOT BE PUBLISHED IN THE

PRINTED OFFICIAL REPORTS.

PRIOR HISTORY: Q International Courier, Inc. v. Vista Maro, LLC, 2009 N.Y. Misc. LEXIS 3894
(N.Y. Sup. Ct., Jan. 12, 2009)
JUDGES: [**1] Present: HON. UTE WOLFF LALLY, J.S.C.

OPINION BY: UTE WOLFF LALLY
OPINION

This motion by the plaintiff Meyer, Suozzi, English & Klein, P.C., for an order pursuant to CPLR
3212 granting summary judgment in its favor and directing the entry of a judgment against defendant the
amount of $152,050.44 plus interest thereon as provided by law is denied.
In this action, the plaintiff Meyer, Suozzi, English & Klein, P.C. seeks to recover damages
representing legal fees allegedly due and owing from the defendant Vista Maro,
LLC to Meyer,
Suozzi, English & Klein, P.C. in the amount of $152,050.44.
"On a motion for summary judgment pursuant to CPLR 3212, the proponent must make a primafacie
showing of entitlement to judgment as a matter of law, tendering sufiicient evidence to demonstrate the
absence of any material issues of fact." {Sheppard-Mobley v King, 10 AD3d 70, 74, 778 N.Y.S.2d 98,
affd. as mod., 4 NY3d 627, 830 N.E.2d 301, 797 N.Y.S.2d 403, citing Alvarez v Prospect Hosp., 68
NY2d 320, 324, 501 N.E.2d 572, 508 N.Y.S.2d 923; Winegrad v New York Univ. Med Dr., 64 NY2d
851, 853, 476 N.E.2d 642, 487 N.Y.S.2d 316). "Failure to make such prima facie showing requires a
denial of the motion, regardless of the sufficiency of the opposing papers." (Sheppard-Mobley v King,
supra, at p. 74; Alvarez v Prospect Hosp., supra; Winegrad v New York Univ. Med. Ctr., supra). [**2]
Once the movant's burden is met, the burden shifts to the opposing party to establish the existence of a

material issue of fact. (Alvarez v Prospect Hosp., supra, at p. 324). The evidence presented by the
opponents of summary judgment must be accepted as true and they must be given the benefit of every
reasonable inference. (Demishick v Community Housing Management Corp., 34 AD3d 518, 521, 824
N.Y.S.2d 166, citing Secofv Greens Condominium, 158 AD2d 591, 551 N.Y.S.2d 563).
It is not disputed that the defendant Vista Maro retained Meyer, Suozzi, English & Klein, P.C. on July
28, 2008 in writing to represent it in two actions, Q. International Courier, Inc. v Vista Maro, LLC et al,
(Index No. 07-700042 Supreme Court Queens County) and Vista Maro, LLC v Q. International Courier,
Inc., et al., (Index No. 08-103 1 1 Supreme Court Queens County). The Retainer Agreement provided:
"Upon Vista Maro's request, the agreed upon fee for Meyer, Suozzi, English & Klein,

P.C.'s legal services for this representation will be unconditional and absolute flat amount
of Three Hundred Thousand ($300,000) Dollars. It is understood and agreed that based upon
contingencies of the Litigation and other risk factors, Meyer, Suozzi, English & [*3]
Klein, [**3] P.C. is entitled to the entire amount of this fee regardless of the outcome of

the Litigation or the timing of its resolution" (emphasis added).

The Retainer Agreement called for a payment of three installments of $100,000. The first payment was
due simultaneously with the execution of the Retainer Agreement; the second installment was due on or
before November 15, 2008; and, the third and final installment was due on January 15, 2009. The
Retainer Agreement further provided that the "installment payment schedule solely addresses the timing

of payment and shall not effect Vista Maro's obligation to pay the entire fee and that "any unpaid amount
of the fee shall be paid no later than the resolution of the Litigation or at Meyer, Suozzi, English & Klein,
P.C.'s written request." More importantly, the Agreement provided that "Vista Maro shall have the right
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to change counsel at any time; provided, however, that Meyer, Suozzi, English & Klein, P.C. shall be
entitled to the entire $300,000 fee regardless of any change of counsel." Vista Maro also agreed to be
responsible for costs and disbursements.

In support of its motion, Meyer, Suozzi, English & Klein, P.C. alleges and Vista Maro does [**4] not
dispute that the two actions in which Meyer, Suozzi, English & Klein, P.C. represented Vista Maro were
settled and discontinued via stipulation of the parties in April, 2009. Meyer, Suozzi, English & Klein,

P.C. further alleges and again. Vista Maro does not dispute that only $150,000 of Meyer, Suozzi, English
& Klein, P.C's unconditional $300,000 legal fee and only $193.54 of the $2,243.98 costs and
disbursements have been paid, leaving an unpaid balance of $152,050.44.
In support of its motion, Meyer, Suozzi, English & Klein, P.C. has submitted eight invoices which
were sent to Vista Maro, LLC between July 9, 2009 and June 21, 2010, [*4] which were never paid or
objected to.

"While, in the law generally, equivocal contracts will be construed against the drafters, courts as a
matter of public policy give particular scrutiny to fee arrangements between attorneys and clients, casting
the burden on attorneys who have drafted the retainer agreements to show that the contracts are fair,
reasonable and fully known and understood by their clients." (Shaw v Manufacturers Hanover Trust Co.,

68 N.Y.2d 172, 176, 499 N.E.2d 864, 507 N.Y.S.2d 610, citing Jacobson v Sassower, 66 NY2d 991, 993,
489 N.E.2d 1283, 499 N.Y.S.2d 381; Gair v Peck, 6 NY2d 97, 106, 160 N.E.2d 43, 188 N.Y.S.2d 491,
cert den., [**5] 361 US 374, 80 S. Ct. 401, 4 L. Ed. 2d 380; 1 Speiser, Attorneys' Fees §§ 2:3, 2:9).
Thus, "[t]he law requires that an agreement between the client and the attorney be construed most
favorably to the client" (Bizar & Martin v U.S. Ice Cream Corp., 228 AD2d 588, 589, 644 N.Y.S.2d 753,
citing Shaw v Manufacturers Hanover Trust Co., supra, at p. 176; Jacobson v Sassower, supra, at p. 993;
Greenberg v Bar Steel Constr. Corp., 22 NY2d 210, 213, 239 N.E.2d 343, 292 N.Y.S.2d 404).
A client retains the unfettered right to terminate his attorney at any time with or without cause.
(Matter ofCooperman, 83 NY2d 465, 472, 633 N.E.2d 1069, 61 1 N.Y.S.2d 465; Martin v Camp, 219 NY
170, 114 N.E. 46). In fact, when a client discharges an attorney after some services are performed but
prior to the completion of the services for which the fee was agreed upon, the discharged attorney is
entitled to recover [only] the reasonable value of services rendered in quantum meruit. (Atkins & O'Brien,
LLP v ISS Intern. Service System, Inc., 252 AD2d 446, 678 N.Y.S.2d 596, citing Matter of Cooperman,
supra, at p. 473, citing Lai Ling Cheng v Modansky Leasing Co. Inc., 73 NY2d 454, 539 N.E.2d 570, 541
N.Y.S.2d 742; Teichner by Teichner v W & J Holsteins, Inc., 64 NY2d 977, 478 N.E.2d 177, 489
N.Y.S.2d 36; Matter of Montgomery's Estate, 272 NY 323, 6 N.E.2d 40). "Special non-refundable
retainer agreements clash with public policy and transgress [**6] provisions of the Code of Professional
Responsibility [*5] (see, DR 2-1 10 [A] [3]; [B] [4]; 2-106[A]), essentially because these fee agreements
compromise the client's absolute right to terminate the unique fiduciary attorney-client
relationship." (Matter of Cooperman, supra, at p. 471). Special non-refundable retainer agreements
"impose a penalty on a client for daring to invoke a hollow right to discharge." (Id., at p. 474). "Instead of
becoming responsible for fair value of actual services rendered, the firing client would lose the entire
'nonrefundable' fee, no matter what legal services, if any, were rendered." (Id.) The Court of Appeals held
that "this would be a shameful, not honorable, professional denouement." (Id.).

Nevertheless, in (Id., at p. 476), the Court of Appeals specifically stated that it "intended] no effect or

disturbance with respect to other types of appropriate and ethical fee arrangementsXMinimum fee
arrangements and general retainers that provide for fees, not laden with the nonrefundability impediment

irrespective of any services will continue to be valid'TT}. ." The Court of Appeals concluded that "while
the special nonrefundable retainer agreement will be [**7] unenforceable... quantum meruit payment for
services actually rendered will still be available and appropriate." (Id., at p. 475). Concomitantly, "[u]nder

^

New York law, a client has an affirmative cause of action for rescission of an invalid retainer agreement
and restitution or recoupment of legal fees paid in excess of the reasonable amount due to the attorney for
services actually rendered." (Levisohn, Lerner, Berger & Langsam v Medical Taping Systems, Inc., 20 F.
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Supp. 2d 645, 650 (S.D.N.Y. 1998), citing V.W. v J.B. , 165 Misc. 2d 767, 629 N.Y.S.2d 971
(Supreme Court New York County (1995)) reversed on other grounds, 219 AD2d 77, 640 N.Y.S.2d 103).
[*6] A nonrefundable retainer is defined as "a fee paid by a client in advance of services and
denominated by the lawyer as nonrefundable, irrespective of whether the client discontinues the
representation or whether the lawyer does any work." {Nonrefundable Retainers Revisited, 72 N.C.L.
Rev. at 3).
The Retainer Agreement that Meyer, Suozzi, English & Klein, P.C. seeks to recover on is a non
refundable retainer agreement and as such, is unenforceable. [See Matter of Cooperman, supra; Wong v
Michael Kennedy, P.C., 853 F.Supp. 73 (E.D.N. Y. 1994) (agreement invalid because it expressly [??S]

said fee was nonrefundble); cf Gala Enterprises, Inc. v Hewlett Packard Co., 970 F.Supp. 212 (S.D.N.Y.
1997) (agreement not a nonrefundable special retainer because it made no express reference to
refundability of fee]. That the agreement does not specifically state that the fee is "nonrefundable" is
irrelevant. The Retainer Agreement requires full payment of the $300,000 fee regardless of whether any

work is done and whether its services are terminated. It clearly constitutes a nonrefundable retainer
agreement. That Meyer, Suozzi, English & Klein, P.C. completed the services contracted fordoes not
legalize the agreement, either: Meyer, Suozzi, English & IGein, P.C. is entitled to recover only in
quantum meruit.
Therefore, Meyer, Suozzi, English & Klein, P.C.'s motion must be denied.
Dated: January 12, 201 1
/s/Ute Wolff Lally
UTE WOLFF LALLY, J.S.C.
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Mark A. Wasscrman, plaintiff, v Joanii Wasserman, respondent; Bernian, Frueco,
Gouz, Mitchell & Schub, P.C., nonparty-appellant. (Index No. 2623/04)
2014-00259

SUPREME COURT OF NEW YORK, APPELLATE DIVISION, SECOND
DEPARTMENT

119 A.D. 3d 932; 990 N.Y.S.2d 571; 2014 N. Y. App. Div. LEXIS 5456; 2014 NY Slip Op
0SS3S

July 30, 2014, Decided

In a matrimonial action in which the parties were

NOTICE:

divorced by judgment dated May 22, 2008, the nonparty
THE LEXIS PAGINATION OF THIS DOCUMENT

law firm Berman, Frucco, Gouz, Mitchcl & Schub, P.C.,

IS SUBJECT TO CHANGE PENDING RELEASE OF

appeals from an order of the Supreme Court, Westchester

THE

THIS

County (Colangelo, J.), dated December 11, 2013, which

IS UNCORRECTED AND SUBJECT TO

denied its motion, in effect, to establish a charging lien

FINAL

OPINION
REVISION

PUBLISHED
BEFORE

VERSION.

PUBLICATION

IN

THE

OFFICIAL REPORTS.

pursuant

to

Judiciary

Law §

475

in

the

sum

of

547,236.73, for leave to enter a money judgment in its
favor and against the defendant, which includes interest,

PRIOR

HISTORY:

Wasserman

v.

Wasserman,

66

in the sum of 569,133.86, and, upon the closing [**573]

A.D. 3d 880, 888 N. Y.S.2d 90. 2009 N. Y. App. Div. LEXIS

of sale of the former marital residence, to direct the

7472 (N.Y. App. Div. 2d Dep'l, 2009)

defendant's real estate attorney, her agent, title company,
or anyone acting on the defendant's behalf to hold in
escrow the sum of 569,133.86 to be paid to it. By

COUNSEL:

[***1] Berman Frucco Gouz Mitchcl &

decision and order on motion dated February 10, 2014,

Schub, P.C., White Plains, N.Y. (Benjamin E. Schub of

this Court granted the nonparty-appcllanl's motion, in

counsel), nonparty-appellant pro sc.

effect, to direct that the sum of 547,236.73 [***2]

Joann Wasscnnan, New York, N.Y., respondent Pro sc.

JUDGES:

REINALDO E. RIVERA, J.P., RUTH C.

remain in an escrow account maintained by F. Todd
McLouglin,

BALKIN, JOHN M. LEVENTHAL, SHER1 S. ROMAN,
JJ.

RIVERA,

J.P.,

BALKIN,

LEVENTHAL

ROMAN, JJ., concur.

and

real

estate

attorney

for the

respondent,

pending hearing and determination of the appeal.
ORDERED that the order is modified, on the law, (1)
by deleting the provision thereof denying that branch of
the appellant's motion which was, in effect, to establish a
charging lien pursuant to Judiciary Law § 475 in the sum

OPINION

of 547,236.73,

and

substituting

therefor

a

provision

granting that branch of the motion, and (2) by deleting
t**572J

[*932] DECISION & ORDER

the

provision

thereof

denying

that

branch

of

the

appellant's motion which was, upon the closing of sale of
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the fonner marital residence, to direct the defendant's real

result

estate attorney, her agent, title company, or anyone acting

ownership interest in the client's cause of action and

on the defendant's behalf to hold in escrow the sum of

ensuring that the attorney can collect his fee from

of

litigation,

giving

the

attorney

equitable

$69,133.86 to be paid to the appellant, and substituting

[**574]

therefor a provision granting that branch of the motion to

behalf of the client" (Chadbourne & Parke, LLP v AB

the extent of directing, upon the closing of sale of the

Recur Finans, 18 AD3d 222, 223, 794 N.YS.2d 349

former marital residence, that F. Todd McLouglin, real

[internal quotation marks omitted]; see Banque Indosuez

estate

v Sopwith Holdings Corp., 98 NY2d 34, 44, 772 N.E.2d

attorney

for

the defendant,

pay

the

sum of

the fund he has created for that purpose on

$47,236.73 to the nonparty law firm Berman Frucco

1112,

Gouz Mitchel & Schub, P.C.; as so modified, the order is

AD3d 851, 832 N.YS.2d 810- Therottx v Theroux, 145

745 N.YS.2d 754\ Tutarashvili v Barzilay, 39

affirmed, with costs to the appellant

AD2d 625, 627-628, 536 N.Y.S.2d 151). " Where an
attorney's representation terminates upon mutual consent,

The nonparty-appellant law firm, [***3]

Berman

and there has been no misconduct, no discharge for just

Frucco Gouz Mitchel & Schub, P.C. (hereinafter the law

cause, and no unjustified abandonment by the attorney,

firm),

instant

the attorney maintains his or her right to enforce the

matrimonial action. As relevant here, the judgment of

statutory lien'" (Nassour v Lutheran Med. Ctr., 78 AD3d

represented

the

defendant

in

the

divorce dated May 22, 2008, directed that the defendant

671,

would receive a distributive award in the principal sum of

Easow, 304 AD2d 533, 534, 756 N.Y.S.2d 885). In a

$1,841,500, which includes the defendant's receipt of the

[***5]

net proceeds

former marital

available " to the extent that an equitable distribution

residence, and [*933] that the plaintiff would receive a

award reflects the creation of a new fund by an attorney

credit for one-half of the net proceeds from the sale of the

greater than the value of the interest already held by the

former

from

marital

the

sale

residence

of the

toward

the

671-672,

910 N.Y.S.2d 144, quoting Lansky v

matrimonial action, a charging lien will be

defendant's

client'" (Moody v Sorokina, 50 AD3d 1522, 1523, 856

distributive award (see Wassemtan v Wasserman, 66

N. Y.S.2d 755, quoting Zelman v Zelman, 15 Mute 3d 372,

AD3d 880, 888 N.Y.S.2d 90). In October 2013, the law

375, 833 N.Y.S.2d 375 [Sup Ct, New York CountyJ; cf.

firm, alleging that the defendant still owed it legal fees in

J.K.C. vT.W. C, 39 Misc 3d 899, 908, 966 N.Y.S.2d 812

the principal sum of $47,236.73 and that the defendant

[Sup Ct, Monroe County]).

was about to sell the former marital residence, moved, in
effect, to establish a charging lien pursuant to Judiciary

[*934] Here, the law firm established its prima facie

Law § 475 in the sum of $47,236.73, for leave to enter a

entitlement to a charging lien in the sum of $47,236.73

money judgment in its favor and against the defendant,

pursuant to Judiciary Law §

which includes interest, in the sum of $69,133.86, and,

demonstrated that it entered into a retainer agreement

475.

The

law

firm

upon the closing of sale of the former marital residence,

with the defendant, which explained the term of its

to direct the defendant's real estate attorney, her agent,

compensation and the nature of services. In addition, the

title company, or anyone acting on the defendant's behalf

firm showed that it regularly sent invoices to the

to hold in escrow the sum of $69,133.86 to be [***4]

defendant and that the defendant never objected to them

paid to the law firm. In response, the defendant, among

(.«?«? Tunick v Shaw, 45 AD3d 145, 149, 842 N.Y.S.2d

other things, acknowledged that she owed the law firm

395). The law firm showed that the attorney-client

money, but argued that she was waiting to receive her

relationship ended upon mutual consent, with the entry of

entire distributive award before paying the law firm. In

the judgment of divorce (see Tangredi v Warsop, 110

the order appealed from, the Supreme Court denied the

AD3d 788, 972 N.Y.S.2d 657\ Nassour v Lutheran Med.
Ctr., 78 AD3d at 671-672). Moreover, the law firm

law firm's motion.

showed that the defendant's award of the net proceeds
Judiciary

Law §

475

provides

that,

from

the

from the sale of the former marital residence, which

commencement of an action in any court, the attorney

included an award for the defendant's interest in the

who appears for a party has a lien upon his client's cause

plaintifFs business, was obtained during its representation

of action, claim, or counterclaim, which attaches to a

of the defendant and was not an interest already held by

verdict, report, determination, decision, judgment, or

the defendant (see Moody v Sorokina, 50 AD3d at 1523).

final order in his client's favor, and the proceeds thereof.

The defendant's contentions in opposition are either
without merit or not properly before [***6] this Court.

"A charging lien is a security interest in the favorable

Page 99 of 792

Page 3
1 19 A.D.3d 932, *934; 990 N.Y.S.2d 571, **574;

2014 N.Y. App. Div. LEXIS 5456, ***6; 2014 NY Slip Op 05535

Therefore, the Supreme Court should have granted that

to hold in escrow the sum of $69,133.86, representing the

branch of the law firm's motion which was, in effect, to

amount of the charging lien plus interest, and to direct F.

establish a charging lien pursuant to Judiciary Law § 475

Todd McLouglin, real estate attorney for [**575] the

in the sum of $47,236.73.

defendant, to pay the amount of the charging lien,

$47,236.73, to the law firm.
Moreover, the law firm established its entitlement to

an order directing, upon the closing of sale of the former

However, the Supreme Court properly denied [***7]

marital residence, that the defendant's real estate attorney,

that branch of the law firm's motion which was for leave

her agent, title company,

to enter a money judgment against the defendant, which

or anyone acting

on the

defendant's behalf pay the sum of $47,236.73 to it. An

includes interest, in the sum of $69,133.86. A law firm is

attorney may enforce a charging lien simply by making a

not entitled to a money judgment against a former client

petition to the court in the proceeding where he or she

pursuant

appeared, rather than having to bring a separate plenary

commencement of a plenary action (see Mint Factors

to

Judiciary

Law

§

475,

absent

the

action {see Haser v Haser, 271 AD2d 253, 254, 707

[*935] v Cedar Tide Corp., 133 AD2d 222, 223, 519

N.YS.2d 47; Miller v Kassatly, 216 AD2d 260, 628

N.YS.2d 27; Ryan v Ryan, 75 AD2d 1000, 429 N.Y.S.2d

N.Y.S.2d 687). Thus, the Supreme Court should have

122; Matter ofRegan v Marco M. Frisone, Inc., 54 AD2d

granted that branch of the law firm's motion which was,

1125, 1126, 388 NYS.2d 798).

upon the closing of sale of the former marital residence,
to direct the defendant's real estate attorney, her agent,

title company, or anyone acting on the defendant's behalf

RIVERA,

J.P.,

ROMAN, JJ., concur.
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Sturlinjj Corporate Tax Credit Fund XXV, L.P., ct al., Plaintiffs, v Youngblood

Senior Housing Associates, LLC, et al., Respondents. Benowich Law, LLP, Nonparty
Appellant. (Index No. 22841/10)

2013-06741

SUPREME COURT OF NEW YORK, APPELLATE DIVISION, SECOND
DEPARTMENT

IISA.DJd 932; 982 N. VS. 2d 392; 2014 N.Y. App. Div. LEXIS 1994; 2014 NY Slip Op
2029

March 26, 2014, Decided

action. By decision and order on motion dated July 23,

HEADNOTES

2013, this Court granted the motion of the nonparty
Attorney and Client—Attorney's Lien

Benowich Law, LLP, to stay enforcement of the order
entered
May
31,
2013,
pending
hearing
and

Disclosure— Scope of Disclosure

determination of the appeal.

COUNSEL: [***1] Benowich Law, LLP, White Plains,

N.Y. (Leonard Benowich of counsel), nonparty-appcllant.

Ordered that the order is reversed, on the law, with
costs, and the defendants' motion is denied.

Pro se.

"Under New York law a client may discharge an
Fccrick Lynch MacCartney, PLLC, South Nyack, N.Y.
(Dennis E. A. Lynch of counsel), for respondents.

attorney al any lime, with or without cause" {Lai Ling
Cheng v Modansky Leasing Co., 73 NY2d 454, 457, 539

NE2d 570. 541 NYS2d 742 [1989]; see Campagnola v
JUDGES:

PETER B.

SKELOS, J.P., THOMAS A.

Mtdholland, Minion & Roe, 76 NY2d 38, 43, 555 NE2d

DICKERSON, JOHN M. LEVENTHAL, L. PRISCILLA

611.

HALL, JJ. SKELOS, J.P., DICKERSON, LEVENTHAL

discharges

and HALL, JJ., concur.

possesses a common-law retaining lien on the client's file

OPINION

compensation from the client measured by the fair and

556

NYS2d 239 [1990]).
an

attorney

without

[***2]
cause,

If a
the

client

attorney

in his or her possession and is entitled to recover

[*932]
the

[**392] In an action, inter alia, to remove

defendants

as

partners

Credit

in

Fund

the
XXV,

plaintiff Sterling

Corporate

Tax

L.P.,

nonparty

Benowich

Law, LLP, appeals from an order of the

Supreme Court, Nassau County (Bucaria, J.), entered
May 31, 2013, which granted the defendants' motion, in

reasonable value of the services rendered, regardless of
whether that amount is more or less than the amount
provided in the contract or retainer agreement {see Lai
Ling

Cheng

v Modansky Leasing Co.,

73

NY2d a!

457-458; see also Mosiello v Velenzuela, 84 AD3d 1 188,
1 189, 924 NYS2d 480 [201 1J).

effect, to compel it to surrender its litigation file in this
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1 15 A.D.3d 932, *933; 982 N.Y.S.2d 392, **392;
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compel the nonparty Benowich Law, LLP (hereinafter the

138 [2009]; Gonzalez v City ofNew York, 45 AD3d 347,

law firm), to surrender its litigation file in this action, the

348. 846NYS2d 92 [2007]).

defendants acknowledged that the law firm had asserted
that the defendants owed it legal fees. Further, the
defendants

foiled

to

allege

that the

law

firm

was

discharged for cause. "Absent evidence of discharge for
cause, a court should not order turnover of an outgoing

attorney's file before the client fully pays the attorney's
disbursements or

[**393] provides security therefor"

(Warsop v Novik, 50 AD3d 608, 609, 856 NYS2d 607
[2008]\ see Law Firm of Ravi Batra, P.C. v Rabinowich,
77 AD3d 532, 909 NYS2d 706 [2010]; Zito v Fischbein

The

[***3] defendants' remaining contentions are

either without merit or not properly before this Court.

Therefore, the Supreme Court erred in directing the

law firm to surrender the litigation file to the defendants
(see Law Firm of Ravi Batra, P.C. v Rabinowich, 77
AD3d at 533; Zito v Fischbein Badillo Wagner Harding,
58 AD3d at 533; Warsop v Novik, 50 AD3d at 609).
Skelos, J.P., Dickerson, Leventhal and Hall, JJ., concur.

Badilh Wagner Harding, 58AD3d 532, 533, 871 NYS2d
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Schneider, Klcinick, Weitz & Damashek, as Successor in Interest to Schneider,
Klcinick, Weitz, Damashek & Shoot, Respondent, v Howard A. Suckle, Esq.,
Appellant, ct al., Defendant.

4048, 114518/09
SUPREME COURT OF NEW YORK, APPELLATE DIVISION, FIRST
DEPARTMENT

SOA.DJd 479; 917 N.Y.S.2d 124; 2011 N. Y. App. Div. LEXIS 139; 2011 NY Slip Op
161

January 13, 201 1, Decided

January 13, 201 1, Entered
death action from the litigation's inception through the

HEADNOTES

jury verdict, possessed a charging lien under Judiciary
Attorney

and

Client—Attorney's

Lien-Waiver of

Entitlement to Charging Lien

Law § 475, pursuant to which it could collect its fees and

disbursements (see Klein v Eubank, 87 NY2d 459, 462,
663 NE2d 599, 640 NYS2d 443 [1996]; Chadbourne &

COUNSEL:

Suckle Schlesingcr

PLLC, New

York (Howard A. Suckle of counsel), for appellant.

Parke. LLP v AB Recur Finans, 18 AD3d 222, 223, 794
NYS2d 349 [2005]; Butler. Fitzgerald <& Poller v Gelmin,
235 AD2d 218, 219, 651 NYS2d 525 [1997]). Contrary to

David W. Drukcr, P.C., New York (David W. Drukcr of
counsel), for respondent.

defcndant-appellanfs

argument,

following the jury's

verdict,

it

the

is

undisputed

firm tcmiinatcd

that
its

representation for just cause, based on [***2] a conflict
JUDGES:

Tom,

Abdus-Salaam,

J. P.,
JJ.

Sweeny,

Frccdman,

Concur—Tom,

J. P.,

Richtcr,
Sweeny,

Frccdman, Richter and Abdus-Salaam, JJ.

to provide

adequate representation. That termination decision was

fully

communicated

through

discussions

with,

and

written notice to, the client's personal attorney. We reject

OPINION
1*479]

of interest which compromised its ability

defcndant-appellanfs contention that the firm waived its
[**125] Order, Supreme Court, New York

entitlement to a charging lien. The (inn expressly stated

County (Milton A. Tingling, J.), entered July 9, 2(110,

that

which, to the cxlenl appealed from as [*480] limited by

disbursements even before counsel was substituted as a

it

would

not

the briefs, denied defendant-appellant's motion to dismiss

matter of record, and gave notice of its charging lien less

the complaint and granted plaintiffs cross motion for

than two weeks after the

summary judgment to enforce an attorney's lien under

underlying

Judiciary Law § 475, unanimously affirmed, with costs.

Damashek & Shout v City of New York, 302 AD2d 183,

action

waive

(see

payment

entry

of

fees

and

of judgment in

Schneider,

Kleinick,

the

Weitz,

192, 754 NYS2d 220 [2002]).
The plaintiff law firm, which was attorney of record
for lite prevailing plaintiff in an underlying wrongful

We have considered defendant-appellant's remaining
arguments and find them unavailing. Concur—Tom, J. P.,
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Sweeny, Freedman, Richtcr and Abdus-Salaam, JJ.
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Louis A. Mosicllo et al., Plaintiffs, v Josclyn O. Vclenzucia et al., Defendants. Jacoby
& Meyers, LLP, Nonparty Appellant; Flonienliaft Law Firm, PLLC, Nonparty

Respondent. (Index No. 2380/07)
2010-04314

SUPREME COURT OF NEW YORK, APPELLATE DIVISION, SECOND

DEPARTMENT
84 A.D.id 1 188; 924 N. YS.2d 480; 201 1 A'. K App. Div. LEXIS 4302; 2011 NY Slip Op
4434

May 24, 201 1, Deeided

HEADNOTES

for personal injuries, etc., nonparty Jacoby & Meyers,
LLP, appeals, as limited by its brief, from so much of an

Attorney

and

Client—Attorney's

Lien— Discharge

order

of

the

Supreme

Court,

Westchester

County

without Cause-Lien on Client's Litigation Papers.—No

(Lolkowitz, J.), entered March 19, 2010, as granted that

exigent

circumstances

were

justify

branch of the motion of nonparty Flomenhaft Law Firm,

surrender

PLLC, which was to direct it to surrender the plaintiffs'

plaintiffs' litigation file before expedited hearing had

litigation file in this action to nonparty Flomcnhaft Law

compelling nonparty outgoing

established
law

to

firm to

been held to ascertain amount of fees or reimbursement

Finn, PLLC, and denied that branch of its cross motion

to which outgoing law firm may have been entitled;

which was to require that, after an expedited hearing, it

attorney who, as here, has been discharged by his or her

be reimbursed for its disbursements or, in the alternative,

clients

without

cause

has

retaining

lien

on

clients'

litigation papers and files in his or her possession.

an amount be fixed for an undertaking to be posted by
nonparty

Flomcnhaft

Law

Finn,

PLLC,

to

secure

repayment of its disbursements.
COUNSEL: l***lj Jacoby & Meyers, LLP, Newburgh,
N.Y. (Finkclstein & Partners, LLP [Ann R. Johnson], of
counsel), nonparty-appcllanl, Pro se.

Ordered that the order is reversed insofar as as
appealed from, on the law, with costs, [***2] that branch
of the motion of nonparty Flomenhaft Law Firm, PLLC,

Flomcnhaft Law Firm, PLLC, New York, N.Y. (Michael
Flomenhaft of counsel), nonparty-rcspondent, Pro sc.

which was to direct nonparty [*1189] Jacoby & Meyers,
LLP, to surrender the plaintiffs'

action to nonparty Flomcnhaft
JUDGES: DANIEL D. ANGIOLILLO, J.P., CHERYL
E. CHAMBERS, LEONARD B. AUSTIN, ROBERT J.

MILLER,

JJ.

ANGIOLILLO,

J.P.,

CHAMBERS,

AUSTIN and MILLER, JJ., concur.

litigation

file in this

Law Firm, PLLC, is

denied, and that branch of the cross motion of nonparty
Jacoby & Meyers, LLP, which was to require that, after

an

expedited

hearing,

it

be

reimbursed

for

its

disbursements or, in the alternative, an amount be fixed
for an undertaking to be posted by nonparty Flomenhaft

OPINION
[*•481]

Law
[*1188]

In an action to recover damages

Firm,

PLLC,

to

secure

repayment

of

its

disbursements is granted, and the matter is remitted to the
Supreme Court, Westchester County, for an expedited
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to Flomenhaft and when it denied that branch of J & M's

hearing in accordance herewith.

cross motion which was to require that, after an expedited
An attorney who, as here, has been discharged by his

hearing, it be reimbursed for its disbursements or, in the

or her clients without cause has a retaining lien on the

alternative, an amount be fixed for an undertaking to be

clients' litigation papers and files in his or her possession

posted by Flomenhaft to secure repayment of J & M's

{see Lai Ling Cheng v Modansky Leasing Co., 73 NY2d

disbursements {see Eighteen Assoc. v Nanjim Leasing

454, 457-458, 539 NE2d 570, 541 NYS2d 742 [1989]\

Corp., 297 AD2d 358, 359,

Robinson v Rogers, 237 NY 467, 470-471, 143 NE 647

Markard v Markard, 206 AD2d 512, 615 NYS2d 280

[1924]; Lelekakis v Kamamis, 8 AD3d 630, 778 NYS2d

[1994]; Fields v Casse, 182 AD2d 738, 738-739, 582

904 [2004]; Cohen v Cohen, 183 AD2d 802, 803, 584

NYS2d 738 [1992]; Andreiev v Keller, 168 AD2d 528,

NYS2d 116 [1992]). Absent exigent circumstances, the

528, 563 NYS2d 88 [1990]; Corby v Citibank, 143 AD2d

746 NYS2d 599 [2002];

attorney may generally not be compelled to surrender the

587, 588, 532 NYS2d 870 [1988]; Pileggi v Pileggi, 127

papers and files until an expedited hearing has been held

AD2d 751, 512 NYS2d 142 [1987]; see also Mello v City

or

of New York, 303 AD2d 564, 565-566, 756 NYS2d 471

reimbursement to which he or she may be entitled {see

[2003]; cf. Cohen v Cohen, 183 AD2d at 803; Katsaros v

Theroux v Theroux, 145 AD2d 625, 626, 536 NYS2d 151

Katsaros, 152 AD2d 539, 540, [**482] 543 NYS2d 478

[1988]; Mini Factors v Cedar Tide Corp., 133 AD2d 222,

[1989]; Rosen v Rosen, 97 AD2d 837, 468 NYS2d 723

223, 519NYS2d 27 [1987]).

[1983]).

to

ascertain

the

amount

of

[***3]

the

fees

Accordingly,

[***4]

the

matter

must

be

remitted to the Supreme Court, Westchester County, for
In the instant case, no exigent circumstances were
established. Thus, the Supreme Court erred when it
granted that branch of the motion of nonparty Flomenhait

Law Firm, PLLC (hereinafter Flomenhaft), which was to

an expedited hearing to fix the amount, if any, due to J &
M and the manner in which it should be paid or secured.
Angiolillo,
concur.

direct nonparty Jacoby & Meyers, LLP (hereinafter J &
M), to surrender the plaintiffs' litigation file in this action
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Goldberg & Connolly, Respondent, v Graystonc Construction Corp. et al.,

Defendants. Jupiter Environmental Sendees, Inc., Nonparty-Appellant. (Index No.
3256/06)
2007-1 1 101

SUPREME COURT OF NEW YORK, APPELLATE DIVISION, SECOND
DEPARTMENT

65 A.D.3d 1082; 886 N. Y.S.2d 703; 2009 N.Y. App. Div. LEXIS 6359; 2009 NY Slip Op
6506

September 15, 2009, Decided

SUBSEQUENT HISTORY: Leave to appeal denied by

in fiduciary capacity on behalf of its client.

Goldberg v. Grayslone Constr. Corp., 14 NY3d 7115, 925
NE2d 933, 2010 N.Y. LEXIS 352, 899 NYS2d 129 (NY.,

COUNSEL:

Mar. 30, 2010)

(Stephen P. Winkles of counsel), for nonparly-appellanl.

PRIOR

HISTORY:

Jupiter Envtl.

Sens.,

Inc.

v.

Graystone Constr. Corp., 31 AD3d 388, 818 NYS2d 539,
2006 N.Y. App.

1***1J Tcsscr & Cohen, New York, N.Y.

Goldberg & Connolly, Rockvillc Centre, N.Y. (Mitchell
B. Reilcr of counsel), respondent. Pro sc.

Div. LEXIS 8735 (N.Y App. Div. 2d

JUDGES:

Dep't, 2006)

DILLON,

PETER
JOHN

CHAMBERS,

HEADNOTES

B.
M.

JJ.

SKELOS,

J. P.,

LEVENTHAL,
SKELOS,

MARK

C.

CHERYL

E.

J.P.,

DILLON,

LEVENTHAL and CHAMBERS, JJ., concur.
Escrows-Right to Funds Held in Escrow. —Appellant
was entitled to funds held by plaintiff law linn, which

OPINION

came into possession of funds on behalf of its client,
[-1083]

defendant, by virtue of its efforts to enforce judgment that

[?'¦704]

it obtained on behalf of defendants against appellant;

plaintiff retained funds in its attorney escrow account
even after appellant obtained reversal of judgment upon

which funds had been collected; plaintiff never turned
funds over to defendant, neither did
authorization

it receive any

from defendant prior to judgment being

overturned to pay to itself from funds money owed for its

legal serviccs-upon reversal of judgment upon which
funds were obtained from appellant, plaintiff was bound
to return subject funds to appellant, and plaintiff could
not impose retaining lien upon funds, since it held funds

In an action, inter alia, to recover damages for breach

of contract, Jupiter Environmental Services, Inc., appeals
from an order of the Supreme Court, Nassau County
(Warshawsky, J.), dated October 15, 2007, which granted
the plaintiffs motion pursuant to CPI.R 5225 (a) and (h)
to

authorize

the

plaintiff to

transfer

to

its

general

operating account the funds it held in its attorney escrow
account on behalf of Jupiter Environmental Services,

Inc., in

partial

payment

of two judgments that the

plaintiff had obtained against it and, in effect, denied its
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cross motion to intervene in the action and to compel the

Here, the plaintiff never turned the subject [***3]

plaintiff to turn over the subject funds plus statutory

funds over to the defendant Neither did it receive any

interest to it.

authorization from the defendant prior to the judgment

Ordered that the order is reversed, on the law, with

being overturned to pay to itself [*1084] from the subject
funds the money owed for its legal services. Under such

costs, the plaintiffs motion pursuant to CPLR 5225 (a)

circumstances, upon the reversal of the judgment upon

(b) is denied, and the cross motion of Jupiter

which the funds were obtained from the appellant, the
plaintiff was bound to return the subject funds to the

and

Environmental Services, [***2] Inc., is granted.

appellant (see CPLR 5523\ Alexander v Cavagnaro, 4
An attorney who comes into possession of funds or
property of a client or a third party is a fiduciary and must
safeguard those funds or property. In the case of funds,
the attorney must deposit them into an attorney escrow

account until disbursement. Here, the plaintiff law fiim
came into possession of certain funds on behalf of its
client, the defendant herein Graystone Construction Corp.
(hereinafter the defendant), by virtue of its efforts to
enforce a judgment that it obtained on behalf of the
defendants against the appellant. The plaintiff deposited

these funds into an attorney escrow account. However,
rather than promptly delivering these funds in accordance
with Code of Professional Responsibility DR 9-102 (c)

(4) 22 NYCRR 1200.46 (c) (4), the plaintiff retained them
in its escrow account in order to assert a retaining lien

NY2d 989,

152 NE2d 531,

177 NYS2d 508 [1958J-

Forstman v Schulting, 108 NY 110, 15 NE 366, 13 NY St
483 [1888]; Pincus v Pincus, 211 App Div 128, 206 NYS
599 [1924]; see also Abraham i v UPC Constr. Co., 248
AD2d 272,

670 NYS2d 457 [1998]). Moreover, the

plaintiff may not impose a retaining lien upon these
funds, since it holds the funds in a fiduciary capacity on
behalf

of

its

client

(see

Code

of

Professional

Responsibility DR 9-102 [22 NYCRR 1200.46]; Sckelter

v Schelter, 206 AD2d 865, 614 NYS2d 853 [1994];
Marsano v State Bank ofAlbany, 27 AD2d 411, 414, 279

NYS2d 817 [1967]; see also Matter of Gucciardo, 230
AD2d 237, 245, 656 NYS2d 283 [1997]; Matter ofFiss,

211 AD2d 32, 33, 625 NYS2d 668 [1995]; Matter of
Stella, 90AD2d 372, 372, 457 NYS2d 124 [1982]).

over them. While the plaintiff continued to retain these
funds in this manner, the appellant obtained a reversal by
this Court of the judgment upon which the funds had

[**705] Accordingly, the appellant's cross motion
should have been granted and the plaintiffs motion to

been collected (see Jupiter Envtl. Servs., Inc. v Graystone

transfer the subject money it held in its escrow account to

Constr. Corp., 31 AD3d 388, 817 NYS2d 502 [2006J).

its general operating account should have been denied.
Skelos, J.P., Dillon, Leventhal and Chambers, JJ., [***4]
concur. (See 2007 NY Slip Op 33382(U).]

The plaintiff thereafter refused the appellant's requests for
the return of the subject funds.
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MELIA ROTHFEDER et al., Respondents, v CITY OF NEW YORK et al.,
Defendants. BARRY S. GEDAN, Esq., Nonparty Appellant.

2682N, 21891/02

SUPREME COURT OF NEW YORK, APPELLATE DIVISION, FIRST
DEPARTMENT
48A.D.3d234\ 851 N. Y.S.2d 430; 2008 A". K App. Div. LEXIS 960; 2008 NY Slip Op
1023

February 5, 2008, Decided
February 5, 2008, Entered
PRIOR HISTORY: Roihfedcr v. City of New York, 15

1*235]

[**43 1 J

Order, Supreme Court, Bronx

Misc 3d 1 1 37A, 841 NYS2d 823, 201)7 N. Y. Misc. LEXIS

County (Alexander W. Hunter, Jr., J.), entered June 26,

3688 (2007)

2007, which, to the extent appealed from as limited by
the briefs, denied appellant's cross motion to disqualify
plaintiffs' successor attorneys from receiving fees on the

HEADNOTES

ground

of

misconduct,

and

granted

the

attorneys' motion to restore the action to
Attorney

and

Client-Attorney's

Lien.-Appellanl,

original attorney retained in underlying settled action,
was not entitled to enforce charging lien against fund
obtained

by

later-added

successor
defendant;

attorneys
appellant

in
had

settlement
not

with

commenced

action against later-added defendant, did not represent or

successor
the

active

calendar for a hearing on allocation of counsel fees
between the prior and successor attorneys, allowed the

successor

attorneys

to

collect their

portion

of the

settlement proceeds from defendant City of New York,
and allowed the immediate disbursement of settlement
funds to plaintiffs, unanimously afllnncd, with costs.

appear on behalf of plaintiffs in that action, nor did he
demonstrate that any of work he performed resulted in

lawsuit against that defendant.

Appellant was the original attorney retained in the
underlying settled action to prosecute a personal injury

claim
COUNSEL:

[***1]

Barry

S.

Gcdan,

Rivcrdalc,

appellant. Pro sc.

against

the

City

and

another

defendant.

His

discharge by plaintiffs resulted in an order entitling him
to a charging lien to be determined on a quantum meruit
basis.

Oshman & Mirisola, LLP, New York (David L. Krcmcn

of counsel), for respondents.

Plaintiffs'

successor

commenced a separate action

attorneys
[***2]

thereafter

against a third

defendant, which was later consolidated with the instant
action, and appellant claims that his charging lien covers

JUDGES: Concur—Tom, J.P., Saxc, Gonzalez, Buckley
and Cattcrson, JJ.
OPINION

the

fund

obtained

by

the

successor

attorneys

in

a

settlement with the later-added defendant.
The

successor

attorneys

committed

no

ethical

violation in taking their fee from the settlement with the
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later-added defendant. While a charging lien does extend

action, nor did he demonstrate that any of the work he

to settlement proceeds (Costello v Kiaer, 278 AD2d 50,

performed resulted in the lawsuit against that defendant.

51,717 NYS2d 560 [2000]), it is enforceable only against

Under these circumstances, appellant was entitled to

the portion of the fund created in that action as a result of

recover in quantum meruit for services rendered in the

the attorney's efforts (see Chadbourne & Parke, LLP v

action only as it involved [***3] the City, and he had no

AB Recur Finans, 18 AD3d 222, 223, 794 NYS2d 349

right to disqualify the successor attorneys.

[2005]), and not against the fruition of a distinct cause of
We have considered appellant's remaining arguments

action not resulting from his efforts (pity of Troy v

find them unavailing.

Concur-Tom, J.P.,

Saxe,

Capital Dist. Sports, 305 AD2d 715, 759 NYS2d 795

and

[2003]). Here, the court found that appellant had not

Gonzalez, Buckley and Catterson, JJ. [See 15 Misc 3d

commenced the action against the later-added defendant,

1137(A), 841 NYS2d 823, 2007 NY Slip Op 51022(1}).]

did not represent or appear on behalf of plaintiffs in that
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Captain Lori Alhunio ct al., Appellants, The v City of New York, et al., Defendants,
Mary D. Dorman, Nonparty-Respondcnt.
No. 49

COURT OF APPEALS OF NEW YORK

23 N. Y.3d 65; 1 1 N.E.Stl 1104; 939 N. Y.S.2d I; 2014 N. Y. LEXIS 663; 2014 NY Slip Op
2325

April 3, 2014, Decided

PRIOR HISTORY: Alhunio v. City of New York. 101

violations of the New York City Human Rights Law

A.D.3J 656,

(NYCHRL) {New York City Administrative Code § 8-107

955 NYS.2d 876. 2012 NY. App. Div.

[7]). Over the course of the litigation, Dorman and her

LEXIS 9067 (N.Y App. Div. Ixl Dcp'l, 2012)

clients entered into three separate retainer agreements

pertaining, respectively, to Dorman's work on the trial
COUNSEL; Leon Friedman, for appellants.

(hereinafter, the Trial Agreement), on the appeal to the
Appellate Division, and on the appeal to this Court

Paul J. O'Dwyer, for nonparty-respondcnt.

(hereinafter, collectively, the Appellate Agreements).

JUDGES: LIPPMAN, Chief Judge.

The Trial Agreement provided that Dorman would
receive a contingency fee equal to 33 1/3 "percent of the

OPINION BY: LIPPMAN

sum recovered, whether recovered by suit, settlement or
otherwise." The contract went on to explain that "[sjuch

OPINION

percentage shall be computed on the net sum recovered

alter deducting taxable costs and disbursements," and
M 105]

[*68]

*2J LIPPMAN, Chief Judge:

This appeal concerns the appropriate treatment of
statutory counsel fees awarded under the New York City
Human Rights Law where the contingency fee agreement
docs not explicitly mention statutory fees. We hold that,
absent a contract term expressly providing for a different
distribution, an attorney is entitled to the greater of either

that, but for certain enumerated items, "there shall be no
deduction in computing such percentages." Under the fee

provision of the NYCHRL, a court may, in its discretion,
award reasonable counsel fees to the prevailing parly in
certain civil rights actions {New York City Administrative

Code § 8-502 [J]). Nonetheless, the Trial Agreement did
not expressly address the potential for statutory counsel

fees or the method by which the contingency fee would

the contingency fee or the statutory award.

be calculated in the event that the court awarded fees
[*69]
Captain

In March 2005, appellants, former NYPD

Lori

Albunio

and

former NYPD

under the statute.

Lieutenant

Thomas Connors retained non-party respondent Mary
Dorman to represent them in a lawsuit against, among
others, the City of New York and the NYPD, alleging

Unlike
Agreements

the

Trial

explicitly

Agreement,
dealt

with

the

the

Appellate

distribution

of

statutory fees that could be awarded in conjunction with
the appeals. Specifically, each Appellate Agreement
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provided that, "In the event Mary D. Dorman is entitled

subtracting the $36,820 awarded to co-counsel on

to fees as a result of the outcome of the Appeal, she may

the appeal to this Court.

apply to the Court for such fees and will be entitled to
them in their entirety. In the event [Dorman] is successful

After a monetary dispute arose with her clients,

in the appeal in whole or in part, but no fees are awarded

Dorman commenced the instant proceeding, seeking a

by [**1106]

declaratory judgment

[***3] the Court for work done on the

to

Dorman

enforce

claimed

the
that

three
her

retainer

appeal, or the fees awarded are less than $20,000, [the

agreements.

one-third

client] agrees to pay [Dorman] the sum of $20,000 in

contingency fee should be calculated based on the total

consideration of such work or the difference between the

value of the statutory counsel fees for trial work plus the

fees awarded and $20,000. Successful, in whole or in

jury award.

part, shall be for anything less than dismissal of the

reference to the "sum recovered" should be broadly

action."

construed to encompass statutory fees as well as the
damage

She

award.

argued

Under

that the Trial Agreement's

the

Appellate

Agreements,

[*70] A jury ruled in appellants' favor and awarded

Dorman contended that she was additionally entitled to

them $986,671 in damages' (see Sorrenti v City of New

either $20,000 per client, per appeal, or the statutory

York, 17 Misc 3d 11 02[A], 851 N.Y.S.2d 61, 2007 NY

award, should it exceed that amount She also asserted

Slip Op No. 51796[UJ, *1 [Sup Ct, NY County, Aug. 16,

that any appellate statutory fees should not offset the

2007]). While the appeal was still pending, Dorman made

contingency fee owed to her for trial work.

an

application

in

Supreme

Court

seeking

statutory

compensation for her trial work, and she was awarded

Insofar as relevant to this appeal, Supreme Court

$296,826.04,2 payable by defendants3 The verdict and

granted Dorman's motion,3 and the Appellate Division

trial fee awards were upheld on appeal (see Albunio v

affirmed (101 AD3d 656, 955 N.Y.S.2d 876 [1st Dept

City ofNew York, 67 AD3d 407, 889 N. Y.S.2d 4 [1st Dept

2012]). The courts below determined that the Trial and

2009], affd 16 NY3d 472, 947 N.E.2d 135, 922 N.Y.S.2d

Appellate Agreements

244 [2011]).

[*71]

adopting

were clear and

Dorman's

interpretation

unambiguous,

of the

fee

calculation. We granted leave to appeal (21 NY3d 852
1

The jury awarded $479,473 to Albunio and

$507,198

to

Connors

(Sorrenti,

17 Muse

3d

[2013]), and now modify the Appellate Division order

with regard to the Trial Agreement.

1102[A], 851 N.Y.S.2d 61, 2007 NY Slip Op No.
51796[UJ,

*/ [Sup Ct, NY County, Aug

5

16,

Albunio v City ofNew York, NY County Index

2007]). These amounts do not reflect accrued

No.

interest

2012).

2

1,

For simplicity's sake, references herein to

statutory

fee

awards

include

both

fees

extent that already-accrued interest was included

terms

Albunio v City ofNew York, NY County Index
113037/02 (Sup a NY County, May

1,

2012).

of

the

Trial

Agreement

do

not

unambiguously provide that any statutory fees are part of
the "sum recovered" and therefore subject to the one-third
contingency

in the fee award at the time ofjudgment.
No.

The

and

disbursements and reflect interest only to the

3

113037/02 (Sup Ct NY County, May

fee.

The

subsequent

phrase,

"by

suit,

settlement or otherwise" (emphasis added), might support

[**1 107]

[***4] an interpretation that "sum recovered"

is

enough

broad

to

encompass

a

statutory

award.

However, in ordinary parlance, a plaintiff's "recovery"
Thereafter, Dorman also requested
appellate

work,

and

Supreme

Court

fees for her

denotes

awarded

compensation for the plaintiffs injury, that is, the

her

the

amount

or

payable

settlement.

by

the

defendant

Moreover,

the

as

$233,965.934 The combined total of attorneys' fees

damages award

awarded for trial and appellate work was therefore just

Agreement does not so much as mention the possibility

Trial

over $530,000.

of statutorily awarded fees, the existence of which the
average client is presumably unaware. The general rule

4

Albunio v City of New York, 35 Misc 3d

that "equivocal contracts will be construed against the

1238[A], 954 N.Y.S.2d 757, 2012 NY Slip Op

drafters" is subject to particularly rigorous enforcement in

51037[U], *5 (Sup Ct NY County, June 6, 2012).

the context of attorney-client retainer agreements (Shaw v

This

Manufacturers Hanover Trust Co., 68 NY2d 172, 176,

amount

reflects

Dorman's

share

after
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499 N.E.ld 864, 507 N.Y.S.ld 610 [1986)\ see also

was fully known and understood by her clients in 2005.

Matter of Cooperman, 83 NY2d 465, 472, 633 N.E.2d

Contrary to Dorman's position, appellants' failure to raise

1069,

that

objections upon learning of her intended fee calculation

"attorney-client fee agreements are a matter of special

does not establish their understanding of this arrangement

concern to the courts and are enforceable and affected by

upon execution of the Trial Agreement

lofly

611

N.Y.S.2d

principles

465

different

[1994]

from

those

[noting

applicable

commonplace commercial contracts"]). Indeed,

to

Nor does

"[t]he

Dorman's

email

correspondence

with

importance of an attorney's clear agreement with a client

appellants on December 2, 2009, reveal their previous

as to the essential terms of representation cannot be

awareness of [**1108]

overstated. The client should be fully informed of all

contract Dorman stated in the email that the Trial

relevant facts and the basis of the fee charges, especially

Agreement entitled her to "one-third of what we recover"

[***5] Dorman's reading of the

in contingent fee arrangements" (Shaw, 68 NY2d at 176;

and that she would "credit the fees awarded to [her] to

accord King v Fox, 7 NY3d 181, 191, 851 N.E.2d 1184,

that third."

818 N. YS.2d 833 [2006]; Jacobson v Sassower, 66 NY2d

intended to include the statutory fees in the net recovery

991, 993, 489 N.E.2d 1283, 499 N.Y.S.2d 381 [1985]).

for contingency fee purposes. A more natural reading of

This

email

hardly

shows

that

Dorman

Accordingly, as a matter of public policy, courts "cast[]

Dorman's message in fact coincides with her clients' view

the burden on attorneys who have drafted the retainer

that any statutory award should offset the contingency

agreements to show that the contracts arc fair, reasonable,

fee. At best, the email is ambiguous.

and fully known and understood by their clients" (Shaw,
Finally, Dorman relies on the differences between

68 NY2d at 176, citing, inter alia, Jacobson, 66 NY2d at
993; Gair v Peck, 6 NY2d 97, 106, 160 N.E.2d 43, 188

N.YS.2d491 [1959], cert denied 361 U.S. 374, SOS. Ct.

the Trial Agreement and a retainer agreement between
appellants and their prior counsel. The latter contract,
executed in 2003, specifically provided that counsel

401, 4L. Ed. 2d 380 [I960]).

would receive the greater of the statutory award or 40%
Dorman has not met that burden with regard to the

of the damages. Contrary to Dorman's contentions, the

that

absence of a similar provision in the Trial Agreement

appellants shared her understanding of the agreement

does not establish that appellants understood that the

Trial

Agreement.

Attempting

to

demonstrate

when it was executed, Dorman relies primarily on three

"sum recovered" would encompass both the damages and

pieces of extrinsic evidence: her affidavit, in which she

any

describes alleged conversations with appellants regarding

obligation to ensure that their clients fully comprehend

the Trial Agreement; a December 2009 email from

the terms of a retainer agreement. Where, as here, the

Dorman to appellants; and a contingency fee agreement

terms of the agreement are ambiguous, the lawyer's

[*72]

burden is considerable. It will rarely be satisfied by

appellants entered into with their prior counsel,

which did mention statutory fees. This extrinsic evidence
fails to establish

statutory

award. Attorneys

have an affirmative

inference based on a contractual omission.

Dorman's position. If anything, the

[*73] Having determined that the Trial Agreement

evidence bolsters appellants' contention that Dorman did
not explain her perception of the fee arrangement until

entitles Dorman to a contingency fee equal to one third of
the jury award, we turn to the question of how the

long after the jury verdict

statutory
In her affidavit, Dorman avers that after the City

award

contingency

fee

of

counsel

when

the

fees

should

retainer

affect

agreement

a

is

appealed, she asked Albunio and Connors to execute a

effectively silent on the matter. This being an issue of

new retainer agreement for appellate

representation.

first impression for this Court, appellants urge us to look

During the same conversation, Dorman says they "first

to federal case law for guidance, noting that a number of

discussed how the initial judgments . . . would be

federal courts have addressed the same issue in the

distributed," explaining that any fee award would be

context of analogous counsel fee provisions in federal

"'added to the pot' as a total recovery subject to the two

statutes.

thirds/one-third

distributions"

(emphasis

added).

Dorman's affidavit further describes Connors expressing
surprise

at the proposed calculation.

Dorman's own

account thus belies her claim that the Trial Agreement

Clearly, the construction of attorney-client retainer
agreements is the province of state, not federal, law (see
generally Gair, supra; Judiciary Law § 474; Alderman v
Pan Am World Airways. 169 F3d 99, 103 [2d Cir 1999]
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["Federal courts apply state law when ruling on

the

* 1, 1996 WL 654449 (1996)]), the contract at issue called

interpretation of contractual attorney fee provisions."]

for the

[quotation marks and citation omitted]). However, the

recovered," and counsel argued that "damages" should

attorney

to receive

40%

of the

"damages

question before us implicates not only principles of

include the statutory award. The Ninth Circuit rejected

contract interpretation, but also the policy considerations

this argument, noting the ease with which the lawyer

underlying the award of counsel fees to prevailing civil

could have specified in the contract that the fee award

rights plaintiffs under the NYCHRL. Federal case law

should be "included 'in the pot' divided by counsel and

can provide useful guidance in this respect since "the

client" (id.). The court held that, "[u]nless otherwise

attorney fee provision of the [NYCHRL] is similar to the

agreed to ... fee awards are deducted from, rather than

fee

added to, the sum divided in the determination of the

provisions

in the

federal

civil

rights

statutes"

McGrath v Toys "R" Us, Inc., 3 NY3d 421, 426, 821

contingency

N.E.2d519, 788 N.Y.S.2d 281 [2004]).6

approach as "prevent[ing] 'windfall recoveries' by the

fee"

(id.).

Bates

further justified

this

attorneys of civil rights plaintiffs" (id., citing Venegas v
6

The Court is mindful that the New York City

Skaggs, 867 F2d 527, 534 & n 7 [9th Cir 1989], affdsub

Council's 2005 amendment to the NYCHRL was,

nam Venegas v Mitchell. 495 U.S. 82, 110 S. Ct. 1679,

in

109 L. Ed. 2d 74 [1990]; see also Ross v Douglas

part,

an effort to emphasize the broader

remedial scope of the NYCHRL in comparison

County, Neb., 244 F3d 620, 621-622 [8th Cir 2001];

with

and,

Lewis v Coughlin, 801 F2d 570, 576 [2d Cir 1986]; Daly

therefore, to curtail courts' reliance on case law

v Hill, 790 F2d 1071, 1085 [4th Cir 1986]; Sullivan v

interpreting textually analogous state and federal

Crown Paper Board Co., 719 F2d 667, 669-670 [3d Cir

its

statutes

state

{see

and

federal

Committee

counterparts

Report

of

the

1983]; Wheatley v Ford, 679 F2d 1037, 1040-1041 [2d

Governmental Affairs Division, Aug. 17, 2005).

Cir 1982]; Sargeant v Sharp. 579 F2d 645, 649 [1st Cir

However, to the extent the 2005 amendment

1978]).

addressed the NYCHRL attorney fee provision,
the

Several state high courts have followed a similar rule

amendment has no bearing on the specific issue

(see Cambridge Trust Co. v Hanijy & King Professional

the

legislative

history

confirms

that

Corp., 430 Mass 472, 480, 721 NE2d 1 [1999] ["The

raised in this appeal.

better approach . . . simply permits the attorney to recover

A majority of the federal cases on point follows the

the amount set by the contingent fee agreement or the

rule that, absent an explicit agreement to the contrary,

court-awarded fees, whichever is greater."]

statutory fees are not considered part of the total recovery

citation omitted]; State ex rel. Oklahoma Bar Assn. v

[internal

for purposes of determining the contingency fee, and

Weeks, 969 P2d 347, 356, 1998 OK 83 [Okta 1998] cert

counsel is generally entitled to the greater of the two. In

denied, 525 U.S. 1042, 119 S. Ct. 593, 142 L. Ed. 2d 535

Lowe v Pate Stevedoring Co. (595 F2d 256 [5th Cir

[1998] ["'[i]n general, the cases explicitly or implicitly

[**1 109] [*??6] 1979]), the attorney sought a 45% lien

hold that the statutory award of attorney fees should not

on both the damage award and the statutory fee pursuant

be treated as an amount in addition to that received or to

to a retainer agreement providing that counsel would

be received by the attorney under a contingent fee

receive 45% of "any sum "recovered by suit'" (id. at 257).

contract'"], quoting Debra T. Landis, Effect of Contingent

The Fifth Circuit held that the lawyer's compensation was

Fee Contract on Fee Award Authorized by Federal

limited to the statutory award, noting that the retainer

Statute,

agreement did not specifically provide for the recovery of
a "fee on a fee" (id.). [*74] Absent such a provision, the

Gillingham, 57 Wash App 574, 581, 789 P2d 801 [Wash
1990] [holding that "because [the attorney] failed to

court determined that a "successful plaintiff should not

provide for allocation of court-awarded attorneys' fees in

have his damage recovery unduly diminished by his

the contingent fee agreement ... the court-awarded

making

attorneys' fees

an

additional

payment

to

an

attorney

76

ALR

Fed

[*75]

347,

352

[1986];

Luna

v

should apply as a credit to the

compensated by the fee awarded by the court" (id. at

plaintiffs in computing .

258).

Chalmers v Oregon Auto. Ins. Co., 263 Or 449, 454-455,

. .

[the]

contingent fee"];

502 P2d 1378 [Or 1972] [same]).

In Bates v Kuguenko (100 F3d 961 [9th Cir 1996]
[tabic; text at 100 F.3d 961, 1996 USApp LEXIS 39801,

Thus,
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contractual provision to the contrary, the trend is to

of either one third of the jury verdict or the statutory
award for her trial work. This result reflects the

calculate the contingency fee based on the amount of the

presumption that attorneys are eminently capable of

decisions from our sister states evince that, "absent a

judgment exclusive of the fee award, and then credit the

drafting unambiguous contingency fee contracts and

against

the

ensuring that their clients understand what they will be

approach,

the

charged.

fee

to

award

contingency
[**1110]

the

fee

client

owed.

as

an

Under

offset

this

[***7] attorney should be entitled to receive

either the contingent fee calculated on the amount of the

Turning to the Appellate Agreements, those contracts

damage recovery exclusive of any court-awarded fees, or

stand in direct contrast to the Trial Agreement by clearly

the amount of the court-awarded fee, whichever is

and unambiguously dealing with the relationship between
contractual fees and statutory awards. If successful on
appeal, each client would owe Dorman $20,000. In the
event that the court awarded statutory fees for appellate

greater" (Robert L. Rossi, Attorneys' Fees § 2:12 at 37-38
[3d ed 2013]).

In the context of the present case, concerning

work in excess of that amount, Dorman was entitled to

construction of retainer agreements in conjunction with

those fees "in their entirety," and the clients would owe

attorneys' fees awarded pursuant to the NYCHRL, such

her nothing. On the other hand, if the court-ordered fees

an approach comports with our precedent holding that

fell short of the $20,000 mark, the clients would have to

ambiguous fee agreements should be interpreted against

make up the difference.

the draAing attorney (see King, 7 NY3d at I9l\ Shaw, 68
Albunio and Connors do not claim that the Appellate

NY2d at 1 76; Jacobson, 66 NY2d at 993).

Agreements are ambiguous. Rather, they argue that the

In addition, permitting counsel to collect a statutory
award that exceeds the amount due under a contingency

contracts

are

because

unenforceable

is

appeal

an

considered "not a separate action, but a continuation of

fee agreement advances the "uniquely broad and remedial

one" (Suzuki v Yuen, 678 F2d 761, 763 [9th Cir 1982]).

purpose" of the NYCHRL by incentivizing the private

Therefore, appellants claim that the statutory awards for

bar to represent civil rights plaintiffs even where any
damage award is likely to be insubstantial (see McGrath,

[**1111] [***8] both trial work and the appeals should
offset the contingency fee owed to Dorman under the

3 NY3d at 428; New York City Administrative Code §

Trial Agreement.

8-502 [as amended by Local Laws 2005 (City of New
However,

York), No. 85]). In this regard, freedom of contract is

the

cases

upon

relied

appellants

by

also respected since, in the event that the statutory award

characterize an appeal as a continuation of the underlying

the

action in the context of calculating statutory fees for

court-awarded fees from the sum owed under the contract

appellate work (see e.g. Suzuki, 678 F2d at 763; Perkins

is

less

than

the

contingency

fee,

deducting

ensures that the attorney receives, and the client pays, no

v Standard Oil Co. of California. 474 F2d 549, 552-553

more or less than they bargained for (see Venegas, 495

[9th Cir 1973]). Because preparing an appeal logically

U.S. at 90).

builds upon earlier efforts, fees awarded for appellate

On the facts before us, we need not decide whether a

work are generally less than those allocated for the trial

retainer agreement entitling an attorney to court-ordered

phase (see id.). This rule of thumb is wholly inapposite to

counsel fees in addition to the full contingency fee would

the

be enforceable. We would note, however, that such an

negotiate a different retainer agreement for work done on

arrangement would be subject to requisite scrutiny under

appeal.

applicable laws and rules controlling the reasonableness

Dorman to represent Albunio and Connors on appeal and

of attorney compensation (see e.g. Judiciary Law § 474;

she was thus free to negotiate a different fee arrangement.

[*76] Rules of Professional Conduct [22 NYCRR 1200],
Rule 1.5; see also Cambridge Trust Co., 430 Mass at
480; State ex rel. Oklahoma, 969 P2d at 357). Here, the

Trial Agreement does not address the treatment of
statutory counsel fees, so that

question

of whether

attorneys

and

clients

can

Here, the Trial Agreement did not obligate

Appellants further contend that they were induced
under duress to agree to the terms of the Appellate
Agreements,

claiming

misrepresented

the

[*77]

likelihood

that

of obtaining

Dorman

statutory

counsel fees for appellate work and "demanded" that they
Dorman is entitled to the more generous alternative

accept her terms of payment.
supported by the record.
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First,

nothing

prevented

appellants

from

rejecting

Because

the

statutory

appellate

fees

exceeded

the

Dorman's offer and retaining new counsel to represent

contracted-for minimum of 520,000 per appellant, per

them on appeal, as litigants frequently do. Furthermore,

appeal, Dorman is entitled to receive those court-ordered

that Dorman indicated to appellants the time-sensitive

fees in their entirety. As for compensation owed to

nature of selecting appellate counsel is not tantamount to

Dorman for her representation at trial, she is entitled to

duress, especially since she proposed the terms of the

collect cither one third of the jury award, or the statutory

new agreement with sufficient time to retain substitute

trial fees, whichever is greater.

counsel before the brief on appeal was due. Finally, an
award of attorneys' fees under the NYCHRL is always

Accordingly, the order of the Appellate Division,

discretionary, be it for trial or appellate work (see NYC

insofar as appealed from, should be modified, with costs

Administrative Code § 8-502 [f] ["the court, in its

to appellants, and the case remitted to Supreme Court for

discretion, may award the prevailing party costs and

further proceedings in accordance with this opinion.

reasonable
unreasonable

attorney
that

fees"]).

Dorman

It
sought

is

therefore
a

guarantee

not
of

minimum payment for her appellate work in the event
that the appeals were successful and the statutory award
minimal. Appellants have failed to present grounds on

which the Appellate Agreements should be set aside.

Order, insofar as appealed from, modified, with costs
to appellants, and case remitted to Supreme Court, New

York County, for further proceedings in accordance with
the opinion herein. Opinion by Chief Judge Lippman.
Judges Graffeo, Read, Smith, Pigott and Rivera concur.
Judge Abdus-Salaam took no part.

Therefore, in light of their unequivocal terms, the

Decided April 3,2014

Appellate Agreements should be enforced as written.
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New York State Trial Lawyers Association, amicus
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IS UNCORRECTED AND SUBJECT TO

REVISION
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PUBLICATION

IN
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JUDGES: Opinion by Judge Read. Chief Judge Lippman
and Judges Graffco and Pigott concur. Judge Rivera

OFFICIAL REPORTS.

dissents

in

part

in

an

opinion.

Judges

Smith

and

SUBSEQUENT HISTORY: On remand at, Costs and

Abdus-Salaam took no part. RIVERA, J. (concurring in

fees proceeding al Mailer of Lawrence v. Miller, 2015

pan and dissenting in pan).

N.Y. Misc. LEXIS 366 (N.

Rcargument

denied

by

Sup. Ct.. Feb. II. 2015)

Lawrence v.

Miller (In re

OPINION BY: READ

Lawrence), 2015 N.Y. LEXIS 320 (N.Y., Feb. 24, 2015)
OPINION

PRIOR HISTORY: Mailer of Lawrence. 106 A.D.Sd
[**969 J [*326] [***702]

607, 965 N.Y.S.2J 495, 2013 N.Y. App. Div. LEXIS 3686
(N.Y. App. Div. 1st Dep'l, 2013)
DISPOSITION:

READ, J.:

Beginning in 1983, defendant law linn Graubard

Order reversed, with costs, matter

remitted to Surrogate's Court, New York County, for
entry of a decree in accordance with the opinion herein,

Miller (Graubard or the law firm) represented Alice
Lawrence (Lawrence) and her three children in litigation

arising from the death of her husband and their father,
Sylvan Lawrence (decedent), a real estate developer. Al

and certified question answered in the negative.

the time of decedent's death in 1981, his company owned
commercial real estate in New York City valued at an
COUNSEL: Brian J. Shoot and Mark C. Zaudercr, for

estimated $1

billion.

Decedent's brother and lifelong

equal business partner, Seymour Cohn

appellant Graubard Miller.

(Cohn), was

executor of the estate. Cohn resisted selling decedent's
Michael A. Carvin, for appellants C. Daniel Chill et al.

properties and distributing the proceeds to Lawrence and
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the children, which caused Lawrence to bring suit in

strike Lawrence's pleadings unless the Lawrence

1983. For over two decades, she and Cohn (and after he

estate waived the protection of the Dead Man's
Statute; the Surrogate confirmed the Referee's

battled in court

died in November 2003, his estate)

report and imposed this sanction.

(hereafter, the estate litigation).
Lawrence, who died in February 2008, has been

estate

The

litigation

an

to

came

abrupt

and

in

unexpected end on May 18, 2005, when the Cohn estate

business matters, having [*327] personally managed an

agreed to settle for over [***703] S100 million, a sum

portrayed

as

tough

intelligent,

sophisticated

and

investment portfolio worth more than S200 million. She

about twice what Graubard assessed the remaining claims

described herself in prior proceedings1 as a "force to be

to be worth. There quickly followed, though, this dispute

reckoned with"; [**970] her "own person" who made

between Lawrence and Graubard with respect to the law

her "own decisions"; and someone who "never" consulted

firm's fee, and the validity of certain gifts made by

with her attorneys or children about business matters, but

Lawrence to three Graubard partners in 1998. For the

rather kept her own counsel and "trust[e]d nobody."

reasons that follow, we hold that the parties' revised
was

neither

procedurally

nor

Consistent with this persona, Lawrence participated in

retainer

almost every detail of the estate litigation — large and

substantively

small - and reviewed all of the documents and motions

enforceable; and that the Lawrence estate's claim for

her attorneys filed. She demanded to be the "senior

return of the gifts is time-barred.

agreement

unconscionable

and

is

therefore

partner" in the litigation and threatened on numerous
occasions to fire Graubard when she thought that the law
firm was not carrying out her wishes. She had no qualms

about rejecting Graubard's advice outright.
1

Lawrence was never deposed in this case. As

discussed later, the Surrogate appointed a referee

to hear and report on the estate litigation and then
this

In connection with a

lawsuit.

sanctions

motion brought by Graubard, the Referee found

that although Lawrence "was a critical witness

whose

was

testimony

relevant

highly

and

necessary to the issues presented" in this lawsuit,
she pursued a two-year course of resistance. She

filed

requests

mcritless

duplicative,

for

reconsideration of the decision to permit her
deposition, the "real purpose [of which] was
delay." When that failed, Lawrence defaulted in
appearing

for

a

deposition

the

Referee

had

ordered; she then filed mcritless appeals. She also
made "repeated representations to [the courts] that

she would appear for her deposition within thirty
days of an adverse decision by the Appellate
Division" on her interlocutory appeals, and then
"reneg[ed]

on

her

commitment."

Further,

Lawrence, "at least implicitly if not explicitly,"
represented

that

"she

knew

of

no

medical

condition that would impair her ability to testify,"
even after being informed in November 2007 that
she was terminally ill and only had months to

live. As a consequence, the Referee recommended
that the Surrogate grant Graubard's motion to

[*328] I.

The Revised Retainer Agreement

By the end of 2004, Lawrence had paid Graubard
approximately $18 million in legal fees on an hourly fee

basis since 1 983 in connection with the estate litigation.
After 2002, the major remaining contested claims
involved accounting objections. These claims rested on
the contention that Cohn had in one way or another
abused his position as executor to engage in self-dealing.
Positive outcomes in this phase of the litigation were
uncertain and costly to pursue. Indeed, Lawrence spent a
total of $4.88 million in legal fees in 2003 and 2004.

There were no distributions to the Lawrence family
during those two years.

In early 2004, soon after Cohn died, Lawrence tried
to negotiate a settlement directly with Cohn's children.

Her efforts resulted in a S60 million offer,2 but it was
subject to numerous open-ended givebacks. Lawrence's

son, later (and still) co-executor of her estate, testified
that his mother did not consider this a bona fide offer that
would

achieve

a

complete

and

definitive

financial

separation of the Lawrences from the Cohns, her goal
ever since the inception of the estate litigation in 1983. In
her son's telling, Lawrence likened the S60 million offer
to an earlier [**971] proposal made by Cohn in which

he "purportedly wanted to buy her share [in a particular
building] . . . presented her with a simple offer and then
proceeded to add so many conditions and qualifications .
. . that it was obvious that he had no intention of
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"2. Commencing January 1, 2005, with respect to

concluding the deal."

2

According to Lawrence's nephew, his aunt's

initial

demand

was

$90

million

and

his

countcrofTer was $25 million.

any monies distributed to the beneficiaries of [decedent's
estate], [Graubard] will be paid, from [Lawrence's] share
of such monies 40% of the total distributed to the
beneficiaries, minus the total amount paid by [Lawrence],

Then on December 16, 2004, the Referee ruled
against Lawrence with respect to her single largest

including fees and disbursements, pursuant to paragraph

1 above.3

accounting objection by far, which related to a Manhattan

3

office building known as 95 Wall Street This unexpected

fees come from her share of the estate (not the

loss was quite a blow, and prompted Lawrence to
complain about her legal fees and ask for a new fee

children's), which was fixed at 75.9%.

Lawrence always insisted that the attorneys'

"3. In the event [Lawrence] settle[s] the litigation

arrangement going forward. She and C. Daniel Chill
for
Graubard
at
attorney
lead
the
(Chill),

with

Lawrence-related matters, discussed the possibility of a

distributed

contingency fee arrangement Lawrence proposed a 30%

settlement, [Graubard] shall be paid on the same basis as

contingency; Chill countered with 50%. They eventually

is set forth in paragraph 2 above. Should the amount due
to [Graubard] pursuant to this paragraph 3 be less than
the amount of its actual [*330] time and disbursement

agreed upon a fee of 40% of the net recovery after
deduction of up to $1.2 million in time charges for

estate],

[Cohn's

the

to

with

respect

beneficiaries

to

any

pursuant

monies
to

said

charges commencing January 1, 2005, it is agreed
between [Lawrence and Graubard] that [**972]

calendar year 2005.

Graubard sent Lawrence a proposed revised retainer

[Lawrence and Graubard] will arrive at a fair resolution

the

of the shortfall to [Graubard], which in all events shall be

agreement on

January

12,

2005.

She

received

agreement the next [*329] day and reviewed it with her

entirely in [Lawrence's] discretion.

longtime accountant, Jay Wallberg (Wallbcrg). The notes

"4.

[Lawrence's]

obligation

to

make

quarterly

of Wallberg's conversation with Lawrence suggest that he
was the source of a paragraph that Graubard added to the

payments under this agreement shall not extend beyond

final version of the agreement forwarded to Lawrence for

one year."

signature on January 14, 2005, and she received it the

The case settled on May 18, 2005 in the midst of an

following day. The added paragraph clarified that hourly

evidentiary hearing to resolve certain of the outstanding
accounting objections raised by Lawrence. This sudden

billing was to continue for one year only.
Lawrence executed the revised retainer agreement on
January 19, 2005; as relevant, the agreement states as
follows:
[***704]

"1. For the calendar year commencing

January 1, 2005, [Graubard] will continue to send you on
a quarterly basis invoices for services rendered for the
quarter, plus disbursements. Against each such invoice,

turn of events came about on the heels of a "smoking
gun" discovery made by Graubard that Cohn had engaged
in egregious self-dealing in connection with the sale of
several properties (the so-called "Epps claim"). This
"smoking gun" did not exactly drop into Graubard's lap:
the law firm makes the point, which appears to be
uncontested, that it had doggedly pursued the Epps claim

even though earlier attempts to trace Cohn's malfeasance

[Lawrence] will pay the firm a flat sum of nor more than

had

$300,000 for that quarter. If at the end of the calendar

skepticism about whether this particular claim (not one of
the larger accounting objections) was worth continued

year [Graubard's] invoices for services rendered for the

calendar

year,

in

the

aggregate,

total

less

than

proven

fruitless

and

Lawrence

had

expressed

time and efibrt.

$1,200,000, exclusive of disbursements, [Graubard] will
Once the "smoking gun" surfaced, the Cohn estate

credit [Lawrence] with the overpayment or give refund to
[Lawrence] such overpayment at [her] option. If at the

offered Lawrence and the children over $100 million to

end of the calendar year, [Graubard's] invoices for the

dispose of the estate litigation. This figure was about

$1,200,000,

twice what Graubard estimated the remaining claims to

exclusive of disbursements, [Lawrence] shall have no

be worth; essentially, the "smoking gun" revelation was

obligation or liability to [Graubard] for any such excess.

so damaging that the Cohn estate paid a substantial

calendar year,

in the aggregate, exceed
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premium to bring the litigation to a swift and certain

After this hard-fought victory, Lawrence advised
Chill of her desire and intention to make substantial gifts

conclusion. At the time, the Referee estimated that

to her legal team of Chill, Elaine M. Reich (Reich) and
"[t]o hear and determine the remaining unresolved

Steven Mallis (Mallis) (collectively, the attorneys). Like

issues would likely require at least 30 additional trial

Chill, Reich and Mallis were partners at Graubard. This

days, the submission of post hearing legal memoranda,

conversation took place on November 25, 1998, the day

and [the] rendering of an extensive report on the law and

before Thanksgiving. According to Chill, he advised

the facts on the [***705] issues that are the subject of

Lawrence to make the gift to the law firm instead, but she

the present hearing as well as additional reports on the

would not hear of it, and was insulted that he dared to

pending summary judgment motions. Then, the final

second-guess her wishes.

resolution of the dispute would entail litigation before the
Surrogate regarding conftrmation of these reports and,

Lawrence subsequently mailed Chill an envelope

consistent with the prior history of the case, exhaustion of

marked "Personal" containing a handwritten cover note
and three smaller envelopes addressed to each of the

the appellate process."

attorneys. The envelopes were dated November 30, 1998
[*331] He added that these remaining unresolved

-- five days after Lawrence talked to Chill, and the day

issues were "serious, in the main uncertain of outcome,

the second distribution check was deposited. The cover

and involve[d] exceptionally high financial stakes for

note stated: "Danny « You were kind [*332] to suggest

both estates."

you distribute the enclosed envelopes for me. Thank you

again and yet again! from all the Lawrences. - Alice."
Lawrence did not attend the hearings before the
Referee; however, she directed her son, who did, to report

back "what

was

happening

.

.

.

once a

day

or

thereabouts." On the day the case settled, he apprised his

The smaller envelope addressed to Chill contained a

check for $2 million, postdated December 2, 1998, and a
handwritten note from Lawrence, which said

mother of this development by a telephone call placed
from the conference room where the hearing was taking

"Dear Danny -- Without you - what? You've stood

place. She reacted in "words to the effect, 'I think 1 made

by me all these years — buoyed me up with unflagging

a mistake'" and "'[ijt's my problem. I'll handle it."' At the

optimism and persistence - and kept all the team actively

time, Lawrence's son was not aware of the revised

functioning despite continual frustration -knowing we all

retainer agreement, which his mother did not share with

would prevail one day. You are my friend of all friends.

him until July 7, 2005.

Most affectionately,
The Gifts

Alice"

In 1998, 15 years after the estate litigation began,
[***706]

Cohn sold the real estate company's remaining properties

The

envelope

addressed

to

Reich

the

contained a check for $1.55 million, accompanied by a

children. Lawrence received $84 million and the children,

handwritten note that read "For Elaine My Friend -- my

and

distributed

the proceeds

to

Lawrence

$40 million4. This distribution marked
self-professed

liberation

from

Cohn's

and

Lawrence's

"control"

and

"whims." She received these monies in two checks, one

deposited November 16, 1998 and the other, November
30, 1998. Lawrence, whose net worth was already about

$220 million before this distribution,

[**973]

was so

children's friend. All of us thank you! Appreciatively,
Alice." And the handwritten note to Mallis read
"Dear Steve, Justice seemed to be blinded forever

but with just such a shove as you, Elaine and Danny have
made in my behalf, she came through after all. My most
grateful thanks for all your unprecedented efforts - all

delighted that she framed copies of the checks.

these years.
4

In the 14 years from 1983, when Lawrence

retained Graubard,

through

the

end of 1997,

Graubard achieved roughly $196 million in estate

Affectionately,
Alice"

distributions for the Lawrence family.

A check for $ 1 .5 million was tucked inside the note.
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On December 7, 1998, Lawrence also made a gift of

Graubard's

claim

seeking

an

order

compelling

the

5400,000 to the law firm, but the companion handwritten

Lawrence estate to pay fees under the revised retainer

note expressed substantially less gratitude. She wrote

agreement to the extent of ordering payment of $15.8

"Danny -- I'm not sure just what I should be thanking the

million.

firm for. (Keeping me on as a client?) You write my thank
you. A." The authenticity of these handwritten notes has

The Referee reached this figure by computing what
Graubard was owed in quantum meruit under a graduated

never been challenged.

fee structure in which he applied the 40% contingency to
Within days of making the gifts, Lawrence discussed

an initial portion of the recovery and then reduced the

them with Wallberg, who told her that gift taxes would

percentage for the additional, unanticipated portion of the
award. Thus, he applied 40% to the first $10 million

total roughly $2.7 million. Wallberg advised Lawrence

that she could either pay the gift taxes or report the
transfers as bonuses, in which case the attorneys would

recovery (which Lawrence anticipated), 30% to the less

as income and

remaining $91.8 million, which neither Lawrence nor

Lawrence would be entitled to a tax deduction. After

Graubard expected prior to production of the "smoking

vacillating for awhile, Lawrence eventually decided to
report the amounts as gifts and to pay the $2.7 million in

gun." Finally, the Referee subtracted from the resulting
calculation of $16.1 million the $348,000 Lawrence paid

gift taxes.

to Graubard for services rendered in the first quarter of

be required to report the amounts

expected next

[***707]

$10 million and 10% to the

2005.
[*333] The Post-Settlement Litigation

The Referee further concluded that the attorneys had
The closing under the settlement of the estate

shown "by strong, convincing and satisfactory proof that

litigation took place on July 25, 2005. Soon after,
Lawrence discharged Graubard and refused to pay the

the gifts were [*334] free from undue influence and that

40% contingency fee due under the revised retainer

and therefore was valid. He identified five factors that

agreement (roughly $44 million). On August 5, 2005,

underpinned his conclusion; specifically, 1) Lawrence's
handwritten notes, which expressed sincere gratitude and
whose authenticity was not challenged; 2) her seven-year
delay in challenging the gifts; 3) her history of hiring and
firing professionals at will (including Graubard),
whenever they displeased her; 4) her election to pay gift

Graubard commenced a proceeding in Surrogate's Court

to compel

[**974]

payment of its

legal fees. On

September 13, 2005, Lawrence countered by filing suit in
Supreme Court against Graubard and the attorneys. She

sought rescission of the revised retainer agreement, return

of all legal fees she had paid Graubard since 1983 and the
monies she had given to the attorneys in 1998. Supreme

Court directed that this action be removed to Surrogate's
Court; the Surrogate referred both the Graubard and the
Lawrence actions to the same Referee who had handled

the gift transaction was fully understood by [Lawrence],"

taxes on the gifts rather than count them as bonuses; and
"vituperative"
domineering,
aggressive,
her
5)
personality, which even frightened her adult children.

In a decision dated September 8, 201 1, the Surrogate
affirmed the Referee's recommendations with respect to

the estate litigation.
After extensive motion and appellate practice and
completion of discovery, the Referee heard 15 days of

attorneys' fees; however, she concluded that the gifts to
the attorneys should be set aside and the funds returned to
the Lawrence estate (Matter of Lawrence, 33 Misc 3d

testimony over three months, beginning on October 5,

1206[A], 939 N.Y.S.2d 741, 2011 NY Slip Op 51 796[U]

2009. The only issues remaining to be decided at the

[Sur Ct NY County 2011]). In the Surrogate's view, the

evidentiary hearing were the enforceability of the revised

attorneys did not satisfy "their burden 'to show by strong,

retainer agreement and the validity of the gifts to the

convincing and satisfactory proof . . . that the conveyance

attorneys. In his report dated August 27, 2010, the

to [them] was entirely honest, legitimate and free from
taint'" {id., quoting Matter of Howland, 9 AD2d 197, 200,

Referee concluded that the revised retainer agreement

was not procedurally or substantively unconscionable
when made, but became substantively unconscionable in
hindsight because of its sheer size, disproportion to
Graubard's

efforts

Graubard.

The

and

the

Referee

relatively

small

recommended

risk

granting

to

193 N. Y.S.2d 140 [3d Dept 1959]).

She emphasized that Lawrence was an

[**975]

octogenarian5 who had depended on the attorneys for
over 16 years to "champion her interests in [the] highly
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contentious" estate litigation. Since the $400,000 gill to

lawful fees from the date in 1998 when the attorneys

the law firm had clearly "gone against the grain of

received the gifts.

feelings

[Lawrence's]

and judgment,"

the

Surrogate

surmised that "it would take an unwarranted leap of faith

Next, the Appellate Division held that the revised
was

agreement

and

procedurally

both

to conclude that the multi-million-dollar checks written at

retainer

about the same time to the lawyers had not likewise been

substantively

extracted from her by some degree of pressure, whether

Graubard failed to show that Lawrence fully knew and

express or tacit, patent or subtle, from at least one of the

[attorneys]." Moreover, there were no neutral witnesses

understood the terms of the agreement {id. at 609). With
respect to substantive unconscionability, the Appellate

to Chill's private discussions with Lawrence, the gifts

Division commented that Graubard had

were more generous than other major lifetime gifts
bestowed by Lawrence and the attorneys kept the gifts
secret from their partners, the Lawrence children and
even, in one case, a spouse. This "combination of dubious

circumstances . . . emit[ted] an odor of overreaching too
potent to be ignored," and convinced the Surrogate that
the gifts were not voluntarily made.

court's

view,

"internally assessed the estate's claims to be worth

approximately $47 million6 so that the contingency fee
provision in the revised retainer would have meant a fee

of about $19 million[. Accordingly,] [**976] it seems
highly unlikely that the firm undertook a significant

[*336] risk of losing a substantial amount of fees as a
provision" {id.).

almost seven years after she gave the gifts to the

This figure comes

6

attorneys, Lawrence stated that she was then 80

worksheet

years old.
[*335]

the

In

result of the revised retainer agreement's contingency

In an affidavit dated September 8, 2005,

5

unconscionable.

admitted

from
into

from

a handwritten
which

was

hearing.

The

Graubard's files,

evidence

at

the

worksheet includes cross-outs and marginal notes;

In a decision handed down on May 23,

2013, the Appellate Division modified the Surrogate's

it is undated, but since the 95 Wall Street claim

965 N.Y.SJd 495 (1st Dept

appears on it, the document is thought to have

order (106 AD3d 607,

created

sometime

before

the

Referee's

2013]). Citing Glamm v Allen (57 NY2d 87, 93-94, 439

been

N.E.ld 390, 453 N.Y.S.2d 674 [1982]), the court first

unfavorable decision in that matter on December

held that the Lawrence estate's claims relating to the gifts

16, 2004.

were

tolled

under

the

doctrine

of

continuous

representation {106 AD3d at 608). In its only discussion
of this issue, the court simply stated that
"[c]ontrary to [the attorneys'] contention, the doctrine
applies where, as here, the claims involve self-dealing at

the expense of a client in connection with a particular
subject

matter

{cf.

Woyciesjes

[***708]

v

Schering-Plough Corp., 151 AD2d 1014, 1014-1015, 542
NYS2d 80 [4th Dept 1989], appeal dismissed 74 NY2d

894, 547 N.E.2d 953, 548 N. YS.2d 426 [1989])."

On the merits, the Appellate Division concluded that

Additionally, the court considered the sought-after
contingency fee to be disproportionate compensation for
the number of hours spent by the law firm on the estate

litigation after the revised retainer agreement went into
effect. .

The Appellate Division, however, disagreed with the
Referee and the Surrogate about the proper remedy. The

court held that "[w]here, as here, there is a preexisting,
valid retainer agreement, the proper remedy is to revert to
the original agreement" {id. at 609-610). The Appellate
Division

therefore

remanded

for

the

Surrogate

to

the attorneys did not satisfy their burden of showing by

determine the fees due under the original hourly fee

clear and convincing evidence that the gifts were given
willingly and knowingly, without undue influence. In

breach.

particular, the "secrecy surrounding the gifts, and their
extraordinary amounts, which the [attorneys] accepted

without advising the widow to seek independent counsel"
precluded a favorable finding {id. at 608-609). The court
decided, though, that because the attorneys acted atone

and in secret, Graubard was not required to forfeit its

agreement, plus prejudgment interest from the date of the

Graubard, Chill and Reich and Mallis separately
asked the Appellate Division for leave to appeal to us.

While their motions for leave to appeal were pending, the
final decree on remand that

parties stipulated to a

resolved the fee dispute in accordance with the Appellate
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Division's order, and directed the attorneys to return the

unconscionable, we must examine the contract formation

gifts. The Surrogate entered the final decree on remand

process [**977] for a lack of meaningful choice. The

on July 29, 2013. On September 10, 2013, the Appellate

most important factor is whether the client was fully

Division granted all three motions seeking leave to

informed upon entering the agreement (King v Fox, 7

appeal, certifying to us the following question of law:

HY3d 181, 192, 851 N.E.2d 1184, 818 HY.S.2d 833

Division], which

[2006]). Even in the absence of fraud or undue influence,

modified the decree of the Surrogate's Court and affirmed

the attorney must show that the client executed the

a previous order of the Surrogate's Court, properly

contract

"Was the order of [the Appellate

made?"

We

now

reverse

and

answer the

certified

with

"full

knowledge

of all

the

material

circumstances known to the attorney . . . and that the
contract was one free from fraud on [the attomey]'s part

question in the negative.

or misconception on the part of [the client]" (Howell,
II.

215 NY at 473-474).

The Revised Retainer Agreement

The hearing evidence demonstrated that Lawrence

Courts "give particular scrutiny to fee arrangements
between attorneys

[***709]

and clients," placing the

burden on attorneys to show the retainer agreement is

"fair, reasonable, and fully known and understood by
their clients" (Shaw v Mfrs. Hanover Trust Co., 68 NY2d
172, 176, 499 N.E.2d 864, 507 N.Y.S.2d 610 [1986]). A
revised fee agreement entered into after the attorney has
already begun to provide legal services is reviewed with

even heightened scrutiny, because a confidential
relationship has been established and the opportunity for

fully understood the revised retainer agreement, which
she herself sought. Lawrence was abreast of the status of

the litigation because, as the Referee found, she was
involved in every detail of the case. She also sent the
proposed agreement to Wallberg, her trusted accountant,

who reviewed it, explained it to Lawrence, and even
proposed that Graubard clarify the duration of the hourly
charges capped at $1.2 million. Graubard made the

changes Lawrence requested, and she signed the
agreement four days after she received the revised
version.

exploitation of the client is enhanced (Matter of Howell,

215 NY 466, 472, 109 HE. 572 [1915]). As we explained
in this case's earlier trip here, an unconscionable contract

Contrary to the Lawrence estate's assertions, the
mathematical calculations required to understand the 40%

is generally defined [*337] as "one which is so grossly
unreasonable as to be unenforceable according to its

contingency fee are not so difficult for a layperson to

literal terms because of an absence of meaningful choice
on the part of one of the parties [procedural
unconscionability] together with contract terms which are

Any doubt about Lawrence's understanding of the
proposed fee was dispelled by Wallberg, [*338] the
estate's own witness, who testified that he explained to
Lawrence exactly what the 40% contingency fee required

unreasonably favorable to the other party [substantive
unconscionability]" {Lawrence v Graubard Miller, 11

comprehend, let alone a sophisticated businesswoman.

of her.

NY3d 588, 595, 901 HE. 2d 1268, 873 H.Y.SJd 517

Moreover, the Referee discredited the Lawrence

[2008]).

The parties and the lower courts agree that the
percentage of the fee (40%) is not automatically
unconscionable. Rather, the Lawrence estate argues that

estate's contention that Chill had a "svengali-like"
influence over Lawrence and overcame her will. Given
Lawrence's history of hiring and firing attorneys and

nature, and void substantively because Graubard took no

other professionals, it is implausible to think that anyone
would have been able to force or cajole her to enter into
any agreement against her will. There was no evidence to
suggest that [***710] Lawrence was not fully in

risk in entering into the agreement and S44 million, in

command of her faculties when she executed the revised

hindsight, is disproportionately excessive in light of the

retainer agreement in January 2005.

the revised

retainer agreement

is

void procedurally

because Lawrence did not fiilly know and understand its

work Graubard put into the case.

The Lawrence estate propounds that Graubard did
not fully inform Lawrence about the potential "up-sides"
of the litigation, and so she did not have "full knowledge

1. Procedural Unconscionability

To determine whether the agreement is procedurally

of all the material circumstances known to the attorney" (
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Howell, 215 NY at 473). In particular, the estate stresses

that

Lawrence never saw

the

undated

citation omitted]).

handwritten

worksheet, which set out Graubard's evaluation of the

Absent incompetence, deception or overreaching,

value of each claim, its likelihood of success and the

contingent fee agreements that are not void at the time of

potential recovery. But this evaluation estimated a S97

inception should be enforced as written (Lawrence, 11

million recovery before the Referee dismissed the largest

NY3d at 596 n 4). As we further observed on the prior

claim on the list, the 95 Wall Street claim, valued at

appeal

S49.5 million. And conspicuously, the worksheet overly

agreements with hindsight should be exercised only with

optimistically assigned a 90% chance of recovery to this

great caution" because it is not "unconscionable for an

in

this

case,

"the

power to

invalidate

fee

dismissed claim. This just points out the hazards of

attorney to recover much more than he or she could

predicting outcomes in highly complex litigation.

possibly have earned at an hourly rate" (id.). In fact, "the
contingency system cannot work if lawyers do not

Although Graubard did not provide this internal

sometimes get very lucrative [***711] fees, for that is

document to Lawrence in 2004, Chill informed her when

what makes them willing to take the risk •• a risk that

they negotiated the revised retainer agreement that the
recovery would probably be at least a few million dollars

often becomes reality — that they will do much work and
earn nothing. If courts become too preoccupied with the

(enough to cover the capped hourly charges for 2005).

ratio of fees to hours, contingency fee lawyers may run

Further, the estate's own expert witness testified that

up hours just to justify their fees, or may lose interest in

Graubard provided Lawrence a "tremendous amount of

getting the largest possible recoveries for their clients"

detail" concerning the various claims, including their

(id.).

likelihood of success and potential recoveries. As the

retainer

Whether $44 million is an unreasonably excessive

agreement [Lawrence] had in her possession a lot of the

fee depends on a number of factors, primarily the risk to

information that [the Lawrence estate's expert] thinks she

the attorneys and the value of their services in proportion

[**978] should have had at the time of that agreement."

Referee

noted,

"before

the

2005

modified

Of course, in January 2005 neither Graubard nor

to the overall fee. Here, Graubard undertook significant
risk in entering into a contingency fee arrangement with
Lawrence. The risk to an attorney in any retainer

Lawrence anticipated the size of the eventual recovery.

agreement is that the client may terminate it at any time,

They did not know that there was a "smoking gun" that

"leaving the lawyer no cause of action for breach of

would change the whole complexion of the estate

contract but only the right to recover on quantum meruit

litigation once it came to light. In sum, Graubard did not

for services previously rendered" (Gair, 6 NY2d at 106).

hide from Lawrence an anticipated recovery of over $100

This risk is amplified in the context of a client who

million, as was actually achieved.

frequently

[*340]

fires

professionals

(including

attorneys), as Lawrence had done in the past and
[*339] 2. Substantive Unconscionability

threatened to do once again.7

Agreements that are not unconscionable at inception

7

may become unconscionable in hindsight, if "the amount

Lawrence fired the first two law firms she

retained to handle the estate litigation.

becomes large enough to be out of all proportion to the

value of the professional services rendered" (King, 7

Beyond the ever-present risk that Lawrence would

NY3d at 191). A close reading of the cases that create this

lose interest in the case or fire Graubard, the law firm

"hindsight" review, however, seem to limit the principle

took the very real chance that this decades-long litigation

to a more narrow application. Although "[t]hc word

would drag on for several more years (as the Referee also

'unconscionable' has frequently been applied to contracts

predicted might happen), through [**979] a lengthy trial

made by lawyers for what were deemed exorbitant

and

contingent fees," what is meant is that "the amount of the

compensation for many hours of work. In just the five

fee, standing alone and unexplained, may be sufficient to

months

show that an unfair advantage was taken of the client or,

arrangement, Graubard lawyers spent nearly 4,000 hours

appeals,
after

with the
entering

non-hourly
into

the

fee

as

its

contingency

only
fee

in other words, that a legal fraud was perpetrated upon

preparing for the trial in May 2005, the first of the many

him" (Gair v Peck, 6 NY2d 97, 106, 160 N.EJd 43, 188

trials that were envisaged before the case so unexpectedly

N.Y.S.2d 491 [1959] [internal quotation marks and

settled. In sum, Graubard took the risk that its fees would
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not cover costs over a period of years, and that Lawrence
would fire them or lose interest in the case and drop the
claims.

Especially

given

a

client

who

frequently

castigated and ignored her lawyers, the law firm also

like the revised retainer agreement, according to their
terms (see Vermont Teddy Bear Co. v 538 Madison
Realty Co., 1 NY3d 470, 475, 807 N.E.2d 876, 775
N.YS.2d 765 [2004]).

risked that Lawrence would reject a settlement agreement
that she was advised to accept, or, conversely, accept an

8

offer that Graubard deemed to be unwise.

million. This sum far exceeded her reasonable

Lawrence did, after all, recover over SI 00

expectations at the time she entered into the

proportionality of the value of Graubard's services to the

revised retainer agreement She just had to share
more of the windfall with her lawyers than would
have been the case if she had not sought to change

fee it now seeks. As we stated in the prior appeal, the

the original hourly fee arrangement

In addition to Graubard's risk in entering the revised
retainer

agreement,

we

also

must

consider

the

value of Graubard's services should not be measured
merely by the time it devoted to prosecuting the claims

III.

(Lawrence, 11 NY3d at 596 n 4). Rather, the value of

Graubard's

services

(for

the

purpose

of hindsight

analysis) should be the $1 1 1 million recovery it obtained
for Lawrence.

contingent fee agreements not unconscionable

is

a

dangerous

business,

especially

when

when

a

determination of unconscionability is made solely on the
basis that the size of the fee seems too high to be fair (see
In re Smart World Tech., LLC, 552 F3d 228, 235 [2d Cir
2009]

["the fact that contingency

fees may appear

excessive in retrospect is not a ground to reduce them
because early success by counsel is always a possibility
capable of being anticipated" (internal quotation marks
omitted)]). It is in the nature of a contingency fee that a
lawyer, through skill or luck (or some combination
thereof), may achieve a very favorable result in short

order, conversely, the lawyer may put in many years of
work for no or a modest reward. Most cases, of course,
[*341]

fall somewhere in between these two extremes

(see Restatement [Third] ofLaw Governing Lawyers § 34
[2000],

The parties agree that the longest relevant period of
limitations with respect to [**980] the Lawrence estate's

We agree with Graubard that a hindsight analysis of
made

The Gifts

Comment [c]

[***712]

["[a]

contingent-fee

contract . . . allocates to the lawyer the risk that the case
will require much time and produce no recovery and to
the client the risk that the case will require little time and

produce a substantial fee. Events within that range of
risks, such as a high recovery, do not make unreasonable
a contract that was reasonable when made"]).
Finally, it bears reemphasizing that Lawrence was no
naif. She was a competent and shrewd woman who made
a business judgment that was reasonable at the time, but

which turned out in retrospect to be disadvantageous, or

at least less advantageous than it might have been8. As a
general rule, we enforce clear and complete documents,

claims for refund of the gifts is six years (see CPLR 213

[I] [the catch-all six-year statute of limitations]). These
claims are therefore time-barred unless the statute of
limitations is tolled by the continuous representation rule
or doctrine.

The two prerequisites for continuous representation
tolling are a claim of misconduct concerning the manner
in which professional services were performed, and the
ongoing provision of professional services with respect to
the contested matter or transaction (see Williamson v
PricewaterhouseCoopers LLP, 9 NY3d 1, 9,

11, 872

N.E.2d 842, 840 N.Y.S.2d 730 [2007] [the ongoing

representation must relate "specifically to the matter in
which the attorney committed the alleged malpractice";

the doctrine is inapplicable where "plaintiffs allegations
establish defendant's failures within a continuing
professional relationship, not a course of representation
as to the particular problems (conditions) that gave rise to
plaintiffs malpractice claims"]; McCoy v Feinman, 99

NY2d 295, 306, 785 N.E.2d 714,

755 N.YS.2d 693

[2002] [continuous representation tolling applies "only
where there is a mutual understanding of the need for

further

[*342]

matter

underlying

representation on the specific subject
the

malpractice

claim"];

accord

Shumsky v Eisenstein, 96 NY2d 164, 167-168, 750 N.E.2d
67, 726 N.YS.2d 365 [2001] [continuous representation
tolling applies "only where the continuing representation
pertains specifically to the matter in which the attorney
committed the alleged malpractice"]; Glamm, 57 NY2d at
94 [the application of the continuous representation rule

is "limited to situations in which the attorney who
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allegedly was responsible for the malpractice continues to

the period that the attorney continues to represent the

represent the client in that case"]). The rule does not

person" as to the matter giving rise to the malpractice

apply to a continuing general relationship between a

claim (Glamm, 57 NY2d at 94). Second, a client who

client and professional ( Williamson, 9 NY3d at 9).

becomes aware of an error should not be required to sue
immediately since that would only "interrupt corrective

There is a difference between an attorney's alleged

efforts" (Borgia v City of New York, 12 NY2d 151, 156,

malfeasance in the provision of professional services on

187 N.E.2d 777, 237 N.Y.S.2d 319 [1962] [establishing

his client's behalf, and a dispute between an attorney and

the continuous treatment rule for medical malpractice]).

his client over a financial transaction, such as legal fees

When a client pays a lawyer or gives the lawyer a

or, in this case, a gift. Simply put, when an attorney

the

lawyer

is

not

transaction

that

in

-

~

engages in a financial transaction with a [***713] client,

gift,

by charging a fee or, as in this case, accepting a gift, the

"performpng] legal services on the [client's] behalf

attorney is not representing the client in that transaction

(Greene, 56 NY2d at 95). As a result, requiring the client

at all, much less representing the client continuously

to dispute the payment or seek return of the gift within

with respect to "the particular problems (conditions) that

the ordinary limitations period does not force a lay person

gave rise to plaintiffs malpractice claims" against the

to undertake actions that he is ill-equipped to carry out;

attorney (id. at 11). The attorney and client are engaging

i.e., to "question and assess the techniques employed" by

in a transaction that is separate and distinct from the

the professional, or evaluate "the manner in which the

attorney's rendition of professional services on the client's

services are rendered" or "oversee or supervise the

Woyciesjes, 151 AD2d at 1014-1015

attorney's handling of the matter" (id. at 94). Notably,

behalf (see e.g.

[rejecting applicability of the continuous representation

clients are obligated to review attorney's invoices on a

doctrine to the plaintiffs claim that his former attorney

timely basis, rather than wait until the representation ends

improperly charged him a fee of 50% rather than

before raising objections (see Whiteman, Osterman &
Hanna, LLP v Oppitz,

one-third]).

105 AD3d 1162,

1163,

963

N.Y.S.2d 432 [2013] [an attorney or law firm may
We have never endorsed continuous representation

recover on a cause of action for an account stated "with

tolling for disputes between professionals and their

proof that a bill, even if unitemized, was issued to a client

clients over fees and the like, as opposed to claims of

and

deficient performance where the professional continues to

unreasonable period of time(, and) need not establish the
reasonableness of the fee since the client's act of holding

render

services

to

the

client

with

respect to

the

objected-to matter or transaction. Nor do the rationales

held

by

the

client

without

objection

for

an

underlying continuous representation tolling support its

the statement [***714] without objection will be
construed as acquiescence as to its correctness"] [internal

extension beyond current limits.

quotation marks omitted]).

Two rationales inform the rule. First, a lay person

"realistically cannot be expected to question and assess
the techniques

employed

or

the

manner

in

which

Second,

disputes

over

unlike

fees

ongoing

or

gifts

professional

matters,

no

"mutual

involve

cannot "be expected, in the normal course, to oversee or

understanding of the need for further representation"
regarding that transaction (McCoy, 99 NY2d at 306).
Since the disputed act is not the subject of any prior or

supervise [**981] the attorney's handling of the matter"

ongoing representation, there is no risk that contesting a

(Greene v Greene, 56 NY2d 86, 94, 436 N.E.2d 496, 451
N.Y.S.2d 46 [1982]). Thus, the client should not be

payment or seeking return of a gift would interrupt
"corrective efforts" (Borgia, 12 NY2d at 156). Delaying

burdened with the obligation to identify the professional's

litigation would therefore not permit the attorney to

[professional] services are rendered"; specifically, a client

errors in the midst of the representation as [*343] "[t]he

"correct his or her malpractice," and so avoid suit

client is hardly in a position to know the intricacies of the

(McDermott v Torre, 56 NY2d 399, 408, 437 N.E.2d

practice or whether the necessary steps in the action have

1108, 452 N.Y.S.2d 351 [1982]). There was certainty no

been taken" (Siegel v Kranis, 29 AD2d 477, 480, 288

"mutual

N.Y.S.2d 831 [2d Dept 1968]). Relatedly, a client cannot

representation"

be "expected to jeopardize his pending case or his

attorneys did not represent Lawrence with respect to the

relationship with the attorney handling that case during

gifts in the first place. Similarly, having done nothing on
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the client's behalf in the gift transaction, there was

between a professional and his client. To do so would

nothing for the attorneys to correct through provision of

[***715]

ongoing

"the

requires a claim of misconduct concerning the manner in

representation

which professional services were performed, and the

professional

purpose[s]

underlying

services.

the

Consequently,

continuous

fundamentally

alter

the

doctrine,

which

doctrine would not be served by its application here"

ongoing provision of professional services with respect to

( Williamson, 9 NY3d at 11).

the complained-of matter or transaction. Because the
statute of limitations is not tolled by the continuous

[**982] The estate portrays our decision in Greene

as indicating that the continuous representation doctrine

representation rule, the Lawrence estate's claims seeking
to recoup the gifts are time-barred.

applies to all types of claims by clients against attorneys.

In Greene, a lawyer who drafted an agreement and then

We have reviewed the Lawrence estate's remaining

acted as trustee and attorney under the agreement was

arguments

sued by the trust beneficiary for mismanaging trust assets

Accordingly, the order of the Appellate Division should

and

consider

them

to

be

unavailing.

entrusted to him "for professional assistance" (56 NY2d at

be reversed, with costs, the matter remitted to Surrogate's

94). We observed that the continuous representation rule

Court for entry of a decree in accordance with this

was not confined to negligence claims, meaning merely

opinion, and the certified question answered in the

that the doctrine could toll equitable, as well as legal

negative.

claims.

As

we

stated,

"[t]he

[doctrine's]

operative

principle may also be applicable in other situations,

CONCUR BY; RIVERA, J. (In Part)

including claims for equitable relief. A client who
entrusts his

assets

to

an

attorney

for professional

DISSENT BY: RIVERA, J. (In Part)

assistance often faces the same dilemma as the client who
entrusts his case to an attorney for possible litigation. In

DISSENT

neither instance can the client be expected, in the normal
course, to oversee or supervise the attorney's handling of
the matter, and thus in neither case is it realistic to say
that the

client's right of action accrued before he

terminated the relationship with the attorney" (id. at
94-95 [internal citation omitted]).

Additionally, although the attorneys' acceptance of

the checks may fairly be (and has been) characterized in
many unflattering ways, they did not thereby engage in
self-dealing,

as

the Appellate

Division

commented.

Self-dealing occurs when an attorney (or other fiduciary)

takes advantage of his position in a transaction and acts in
his own interests rather than in the best interests of the
client. Continuous representation tolling can apply to
claims of self-dealing, but only where its basic elements
-- a disputed transaction that is the subject of ongoing
professional representation — arc present (see Greene,

supra; see also Sch longer v Flaton, 218 AD2d 597, 631

N.Y.S.2d 293 [4th Dept 1995) [client alleged that his
attorney violated professional and fiduciary obligations
when he prepared lease agreements and entered into
contracts on behalf of the client in properties in which the

RIVERA, J.(concurring in part and dissenting in
part):

I concur with the majority that the retainer agreement

is enforceable. However, 1 disagree with the majority that
the estate's claim seeking a return of the gifts is untimely,
and therefore I dissent from this portion of the opinion. I
would hold that the continuous representation doctrine

tolled the estate's claim. As the Special Referee stated,

which the Surrogate confirmed, "the nexus between the
attorneys' conduct complained of (the 1998 gifts) and the
subject of their representation [**983] both before and

for many years afterward is sufficient to apply the
continuing representation doctrine for tolling purposes"

(see Referee's Report on The Estate's Motion for Partial
Summary Judgment and the Cross-Motion of Graubard

and Chill/Rcich/Mallis for Partial Summary Judgment,
dated September 23, 2009; Order of the Surrogate Court,
New York County (Webber, S.), dated October 1, 2009).
Additionally, as the Appellate

Division noted, "the

doctrine applies where, as here, the claims involve
self-dealing at the expense of a client in connection with
a particular subject matter" (Matter of Lawrence, 106

attorney personally maintained an interest]).

AD3d 607, 608, 965 N. Y.S.2d 495 [1st Dept 2013]).

[*345] In sum, we decline to expand the continuous

representation rule to encompass a financial dispute

As to the merits, I would hold that the challenged
gifts are not valid for the reasons stated by the Appellate
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Division

and

Surrogate,

the

the

except insofar as

Surrogate suggests that Mrs. Lawrence's age, by itself, is

children, further suggesting the primacy of their personal
interests.

a factor weighing against finding the gifts were freely

given (see Order of the Sunogate Court, New York

Second, the attorneys may have had an ethical

2011).

responsibility to disclose the gifts because Mrs. Lawrence

County

S.),

(Anderson

September

dated

8,

Moreover, the attorneys' failure to act in a manner that

was not their sole client. As the record establishes, the

comported with ethical [*346] considerations and their

estate's expert and Graubard's expert each agreed that the

fiduciary duties lends additional support for finding these

attorneys had an ethical duty to disclose the gifts to the
Lawrence childrea The experts testified that because the

gifts invalid.

gifts were made by a co-client, disclosure was necessary
First, the attorneys acted in a manner that suggests

to allow the children to assess potential conflicts raised

they elevated their own interests above those of their

by the gifts so that they might determine whether the

clients. Both the Appellate Division and Referee noted

attorneys were able to continue providing them with

that the

came

attorneys

up

short of their ethical

zealous

representation,
gifts.

[**984]

Third,

untainted
gifts

the

by

implicated

these
the

obligations (see Lawrence, 106 ADSd at 608-609 ["the

life-altering

secrecy surrounding the gifts, and their extraordinary

attorneys' fiduciary duties to the firm's partners regarding

amounts,

which

the

individual

defendants

accepted

without advising the widow to seek independent counsel,

their shared compensation. All

[*347] of this suggests

that there was a significant question as to whether the

preclude a finding in the individual defendants' favor"],

attorneys could comply with their ethical and fiduciary

citing Code of Profession Responsibility EC 5-5). As the

duties while at the same time maintain the silence Mrs.

Referee

concluded,

the

attorneys

violated

Code

of

Lawrence demanded and expected as a caveat to her

Thus,

they

should

have

informed

Mrs.

Professional Responsibility EC 5-5 by "failing to advise

generosity.

Alice to 'secure advice from an independent, competent

Lawrence that their obligations as attorneys might well

person cognizant of all the circumstances'" (Referee's

require them to disclose the gifts. Having failed to do so,

Report on the October 5, 2009 Hearing, dated August 27,

knowing all the while that maintaining secrecy about the
gifts was important to Mrs. Lawrence, it would seem that
she was deprived of information necessary to make a
truly informed and voluntary choice (see Radin, 64 AD2d

2010, citing Code ofProfessional Responsibility EC 5-5).

I agree with the Appellate Division that this was not the
determining factor. However, even if such a violation was

not a per se basis for invalidating the gifts, it suggests
that the attorneys were more concerned with their own

interests

in

the

money

than

with

ensuring

Mrs.

at 820; Matter ofHenderson, 80 NY2d 388, 392-393, 605
N.E.2d 323, 590 N. Y.S.2d 836 [1992]; Howiand, 9 AD2d
at 199; Nesbit, 34 NY at 169-170).

Lawrence's gift was "fair and fully intended" (Rodin v
Opperman, 64 AD2d 820,

[***716]

407 N.YS.2d 303

[4th Dept 1978], citing Nesbit v Lockman, 34 NY 167,
169-170 [1866], and Howiand v Smith, 9 AD2d 197,
199-200, 193 N. Y.S.2d 140 [3d Dept 1959], and Reoux v
Reoux, 3 AD2d 560, 562-564, 163 N. YS.2d 212 [3d Dept
1957], and Snook v Sullivan, 53 AD 602, 606-607, 66

N.Y.S. 24 [4th Dept 1900], and Matter of Bartel, 33
AD2d 987, 307 N.Y.S.2d 260 [4th Dept 1970], and
Matter ofEckert, 93 Misc 2d 677, 679-681, 403 N.Y.SJd
633 [Sur Ct 1978]). This is not mere speculation as to the

* * ? ?

Order reversed, with costs, matter remitted to
Surrogate's Court, New York County, for entry of a
decree in accordance with the opinion herein, and
certified question answered in the negative. Opinion by
Judge Read. Chief Judge Lippman and Judges Graffeo

and Pigott concur. Judge Rivera dissents in part in an
opinion. Judges Smith and Abdus-Salaam took no part.
Decided October 28, 2014

attorneys' motivation, for here the attorneys' failed to
even investigate their ethical duties to the Lawrence
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SUPREME COURT OF NEW YORK, APPELLATE DIVISION, SECOND
DEPARTMENT

115 A.D.3d 792; 982 N.Y.S.2d3S9; 2014 N. V. App. Div. LEXIS 1675; 2014 NY Slip Op
I7II

March 19, 2014, Decided

nonjury trial, the Supreme Court dismissed the complaint

HEADNOTES

finding, inter alia, that the plaintiff failed to comply with
Attorney and Client—Compensation

22 NYCRR 137.6 and 1 21 5.1, and failed to establish the
right to recover legal fees on the basis of quantum meruit.

COUNSEL:

[***1] Carl F, Lodes, Camicl, N.Y., for
Except in limited circumstances, where an attorney

appellant.

institutes an action to recover a fee, the attorney must

Oxman Tulis Kirkpatrick Whyall & Gciger LLP, White

provide written notice by certified mail or by personal

Plains,

service of the client's right to elect to arbitrate and must

N.Y.

(Marcia

L.

Riebling

of counsel),

for

respondent.

allege in the complaint that the [***2] client received
notice of his or her right to pursue arbitration and did not

JUDGES: MARK C. DILLON, J.P., L. PRISCILLA

file a timely request to arbitrate {.see 22 NYCRR 137.6). A

HALL, LEONARD B. AUSTIN, SANDRA L. SGROl,

plaintiffs failure to provide the defendant with written

JJ.

notice [**360] of his or her right to elect to submit the

DILLON, J.P., HALL, AUSTIN and

SGROI, JJ.,

concur.

fee dispute to arbitration, and the failure to allege in the
complaint that the defendant received such notice and did

OPINION

not file a timely request for arbitration, require dismissal

[**359] [*793] In an action to recover legal fees,
the plaintiff appeals from a judgment of the Supreme
Court, Westchester County (Walker, J.), dated February

1, 2012, which, after a nonjury trial, is in favor of the
defendant and against it dismissing the complaint.

of the complaint (see Herrick v Lyon, 7 AD3d 571, 777
NYS2cl 141 [20114]). Here, the Supreme Court properly

dismissed the complaint upon finding that the plaintiff
failed to properly serve the defendant with written notice
of his right to arbitrate the fee dispute, and upon the

plaintiffs failure to allege in the complaint that the

Ordered that the judgment is affirmed, with costs.

defendant received such notice and did not file a timely
request for arbitration (see 22 NYCRR 137.6; Herrick v

The plaintiff commenced this action to recover legal

Lyon, 7 AD3cl 57 1, 777 NYS2d 141 [2004]).

fees for services rendered to the defendant. Alter a
In addition, the Supreme Court properly found that
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the plaintiff failed to comply with the requirements of 22

Ganea,

NYCRR 1215.1 and failed to establish that he was entitled

Nonetheless, an attorney who fails to comply with rule

41

AD3d

54,

833

NYS2d

566

[2007]).

to recover legal fees in quantum meruit. Except in limited

1215.1 bears the burden of proving the terms of the

circumstances, an attorney must provide his or her client

retainer and establishing that the terms of the alleged fee

with a written letter of engagement or enter into [***3] a

arrangement were fair, fully understood, and agreed to by

written retainer agreement explaining, inter alia, the

scope of the legal services to be provided, the fees to be

the client [*794] (see id.). Here, the court properly found
that the plaintiff failed to comply with 22 NYCRR 1215.1

charged, and the expenses and billing practices (see 22

and

NYCRR 1215.1). An attorney's noncompliance with 22

arrangement were fair, fully understood, and agreed to by

NYCRR 1215.1 does not preclude him or her from

the defendant. Dillon, J.P., Hall, Austin and Sgroi, JJ.,

recovering the value of professional services rendered on

concur.

a quantum meruit basis (see Selh Rubenstein, P.C. v
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Jaffe Ross & Light, LLP, Plaintiff-Appellant, v Ezra Mann, Defendant-Respondent.

13179 158984/12

SUPREME COURT OF NEW YORK, APPELLATE DIVISION, FIRST
DEPARTMENT
121 A.DJtl 480; 994 N. Y.S.2d 587; 2014 A'. K App. Div. LEXIS 6869; 2014 NY Slip Op
06890

October 14, 2014, Decided

County, unanimously reversed, on the law, without costs,

NOTICE:

the motion denied, and the claim reinstated.
THE LEXIS PAGINATION OF THIS DOCUMENT
IS SUBJECT TO CHANGE PENDING RELEASE OF
THE

FINAL

OPINION

PUBLISHED

VERSION.

THIS

IS UNCORRECTED AND SUBJECT TO

REVISION

BEFORE

PUBLICATION

IN

THE

In support of its motion for summary judgment on an
account
invoices

stated
it

theory,

sent,

plaintiff law

between

2006

and

firm

submitted

October 2011,

addressed to defendant "Ezra Mann c/o Furniture Zone,"
at an address in Queens County, with respect to two

OFFICIAL REPORTS.

lawsuits, one in Queens County in which defendant was
PRIOR HISTORY: Jaffe Ross & Light, LLP v. Mann.

sued individually and one in Bronx County in which

2013 N.Y Misc. LEXIS 4186 (NY. Sup. Cl., Sept. 16,

defendant's business, nonparty Furniture World of Jerome

2013)

Avenue, Inc., was the plaintiff. Each invoice set forth the

services rendered, time spent, and billing rates, and
COUNSEL:

[***!] For appellant: Jaffe Ross & Light

LLP, New York (Lawrence Fcchner of counsel).

indicated partial payments received. Defendant opposed
and cross moved for summary judgment, [***2] averring
that he never agreed to be personally responsible for

For respondent: Jon Lcfkowitz, Brooklyn.

attorney's fees incurred in connection with the Bronx
matter, and that plaintiff agreed to take that matter on a

JUDGES: Friedman, J. P., Moskowilz, Fcinman, Gischc,
Kapnick, JJ.

contingency fee basis, accepting the lesser of its hourly
rales or one third of any recovery.

OPINION

Plaintiff established that defendant received

the

invoices for the work performed in both matters for an
[*480]

[**588]

Order, Supreme Court, New York

County (Cynthia Kern, J.), entered September 17, 2013,
which, to the extent appealed from, upon reargumenl,
granted

defendant's

motion

for

summary

judgment

dismissing plaintiffs claim to recover attorney's fees and
expenses incurred in connection with an action in Bronx

extended period, without objection, and

made partial

payment in both matters (see Cohen Tauher Spievak &
iVagner, LLP v Alnwick, 53 AD3cI 562, 825 N. Y.S.2d 439
[Is! Dept 2006], Iv dismissed 8 NY3d 840, 862 N.E.2d
784, 830 N.Y.S.ld 692 [2007]). Although addressing
letters to an individual [**589]
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may be indicative of an intent to deal with that person in

engagement rule [***3] (22 NYCRR 1215.1) does not

his or her corporate capacity (see Roth Law Firm, PLLC v

preclude it from recovery of legal fees under a theory of

Sands, 82 AD3d 675, 920 N.Y.S.2d 72 [1st Dept 2011]),

account stated (Roth Law Firm, PLLC, 82 AD3d at 676;

such an inference is not warranted here

see Seth Rubenstein, P.C. v Ganea, 41 AD3d 54, 62-64,

[*481]

since

plaintiff regularly addressed all of the invoices with

833 N. Y.S.2d 566 [2d Dept 2007]).

respect to both matters to defendant in care of Furniture
Zone, a corporation that was not a party to either lawsuit.

Further,

since

defendant

agreed

to

be

personally

THIS

CONSTITUTES

THE

DECISION

responsible for the bills in the Queens lawsuit, there is no

basis for inferring that invoices addressed to him in the
exact same way with respect to the Bronx lawsuit were
intended to be addressed to him in a corporate capacity.

AND

ORDER
OF

THE

SUPREME

COURT,

DIVISION, FIRST DEPARTMENT.
ENTERED: OCTOBER 14, 2014

Plaintiffs Mure to comply with the letter of
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In the Matter of Jo D. Tallxil, deceased. Karen Cullin, appellant; James Spiess,
respondent. (File No. 215/06)

2013-00642

SUPREME COURT OF NEW YORK, APPELLATE DIVISION, SECOND
DEPARTMENT
122 A. D. 3d 867\ 997 NVS.2d 153; 2014 N.Y. App. Dir. LEXIS 7940; 2014 NY Slip Op
08034

November 19, 2014, Decided

In a contested probate proceeding in which Karen

NOTICE:

Cullin petitioned to fix and determine an attorney's fee
THE LEXIS PAGINATION OF THIS DOCUMENT

pursuant to SCPA 2110, Karen Cullin appeals from a

IS SUBJECT TO CHANGE PENDING RELEASE OF

decree of the Surrogate's Court, Suffolk County (Czygier,

THE

FINAL

OPINION

REVISION

PUBLISHED

THIS

S.), dated November 1 , 2012, which, upon an order of the

IS UNCORRECTED AND SUBJECT TO

same court dated September 11, 2012, made after a

BEFORE

VERSION.

PUBLICATION

IN

THE

OFFICIAL REPORTS.

hearing, fixed and determined the attorney's fee in the
amount requested by the attorney.

[**154]

PRIOR HISTORY: Mailer of Talbot. 84 A.D.3J 967,

ORDERED that the decree is affirmed,

922 NY.S.2J552, 201 1 N.Y. App. Div. LEXIS 3977 (N.Y.

with costs paid personally by the appellant. Karen Cullin

App. Div. 2d Dep't, 201 1)

retained James Spiess to represent her in a contested

COUNSEL: [***1] Paul W. Haug, Mcdford, N.Y., for

probate proceeding. The parties entered into a contingent
fee agreement, pursuant to which Spiess agreed to

appellant.

represent Cullin for an initial retainer of S5,000 plus 33

% of any proceeds he would recover on her behalf, by
Esseks, Hcflcr & Angel, LLP, Riverhcad, N.Y. (Anthony
C. Pasea of counsel), for respondent.

settlement or trial, up to a maximum fee of S600,000. Just
before Cullin was to be examined by potential objcctants
pursuant to SCPA 1404, Cullin directed [***2] Spiess to

JUDGES: PETER B. SKELOS, J.P. SHERI S. ROMAN,

settle the probate proceeding as expeditiously as possible.

SYLVIA O. HINDS-RADIX, HECTOR D. LASALLE,

Spiess negotiated a settlement providing, inter alia, for

JJ.

the propounded instrument, which primarily benefitted

SKELOS,

J.P.,

ROMAN,

HINDS-RADIX

LASALLE, JJ., concur.

and

Cullin, to be admitted to probate in exchange for a
minimal payment to the objcctants. Spciss thereafter was

OPINION

paid, from estate funds, fees in the amount of 5585,000.
Two years later, Cullin commenced this proceeding

[**153]

[*867]

[*867] DECISION & ORDER

to fix and

[*868] determine the reasonable amount of

Spicss's attorney's fee pursuant to SCPA 2110, arguing
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that the fee was excessive. In an order dated March 17,

expertise contributed, and the significant risk that Spiess

2010, the Surrogate's Court denied the petition and

took that probate of the propounded instrument would be

granted Spiess's cross motion for summary judgment

denied and that he would not earn any fees other than the
retainer

of 55,000

{see generally

Matter of

dismissing the petition. On Cullin's appeal from that

initial

order, this Court reversed the order, granted the petition,

Lawrence,

denied Spiess's cross motion, and directed the Surrogate's

[2014]). Under the circumstances, we perceive no basis

Court to fix and determine Spiess's fee after consideration
of the

relevant

factors

and

an

evaluation

of the

, 2014 NY Slip Op 07291, 9-10

NY3d

upon which to disturb the Surrogate's determination with
respect to Spiess's attorney's fee.

reasonableness of the retainer agreement (.vee Matter of
Talbot, 84 AD3d 967, 922 N.Y.S.2d 552). Thereafter, the
Surrogate

found

that

the

fee

paid

to

Spicss

was

of

Motion by the respondent on an appeal from a decree
the Surrogate's Court, Suffolk County, dated

reasonable, and fixed and determined Spiess's attorney's

November 1, 2012, to strike Points XII, XIII, and XTV of

fee in the amount 5585,000 plus the initial retainer of

the appellant's reply brief on the ground that those

55,000.

portions of the reply brief refer to matter dehors the
record and/or improperly raise additional issues [***4]
ultimate responsibility

for the first time on appeal. By decision and order on

reasonable legal

motion of this Court dated January 27, 2014, the motion

fees, regardless of the existence of a retainer agreement"

was held in abeyance and referred to the panel of Justices

CMatter of Pitemiak, 38 AD3d 780, 781, 833 N. Y.S.2d

hearing the appeal for determination upon the argument

530; see Matter of Talbot, 84 AD3d at 967-968). "The

or submission thereof.

"The Surrogate

[***3]

bears the

of deciding what constitutes

Surrogate is in the best position to assess the factors
[**155] Upon the papers [*869] filed in support of

essential to fix an attorney's fee, such as the reasonable

[*869] filed in opposition

value of the time, effort, and skill required and actually

the motion and the papers

expended" (Matter of Gluck, 279 AD2d 575, 576, 720

thereto, and upon the argument of the appeal, it is

N.Y.S.2d 149; see Matter of Thompson, 66 AD3d 1035,

1036, 888 N. Y.S.2d 127; Matter ofPiterniak, 38 ADSdat
781).

Here,

the

evidence

supports

the

Surrogate's

conclusion that the fee paid to Spiess was reasonable in
light of the difficulty of the issues involved, the favorable
terms of the settlement to which Spiess's efforts and

ORDERED that the motion to strike Points XII, XIII,

and XIV of the appellant's reply brief is granted, and
those portions of the reply brief are stricken and have not
been considered in the determination of the appeal.

SKELOS,

J.P.,

ROMAN,

LASALLE, JJ., concur.
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SUPREME COURT OF NEW YORK, APPELLATE DIVISION, THIRD
DEPARTMENT

105 A.D.Sd 11 32-, 962 N. Y.S2d 776] 2013 N. Y. App. Div. LEXIS 2245] 2013 NYSlip
Op 2312

April 4, 2013, Decided

April 4, 2013, Entered

PRIOR HISTORY: Wiggins v Kopko, 94 AD3d 1268,

Garry, JJ. Mcrcurc, J. P., Spain and McCarthy, JJ., concur.

942 NYS2d 666, 2012 N.Y. App. Div. LEXIS 2745 (N.Y.
OPINION BY: Garry

App. Div. 3d Dep't, 2012)

OPINION
HEADNOTES
[* 1 1 32]
Disclosurc--Scope of Disclosure— Division of Legal
Fees-Disclosure

of

Client's

File

Granted

Where

Discharge of Attorney for Cause Ineffective-Partnership

[**777] Garry, J. Appeal from an order of

the Supreme Court (Ccrio Jr., J.), entered January 17,
2012 in Tompkins County, which, among other things,
granted plaintiffs motion to compel certain disclosure.

was Counsel of Record and Client Pleased with Prior
[*1133]

Services

In October 2004, a client retained the law

firm of Wiggins & Masson, LLP, in which plaintiff was a
Attorney and Client—Division of Fees-Presumption

partner, to represent him in a legal malpractice action on

of Contingent Fee Where Outgoing Attorney Does Not

a contingency

Choose Immediate Compensation on Quantum Meruit

defendant Edward E. Kopko to work on this action.

fee basis.

Plaintiff thereafter retained

Basis al Time of Discharge

Kopko became the attorney with primary responsibility
for the action, and eventually entered into a partnership

Attorney

and

Client—Attorney's

Outgoing Attorney to

Lien— Failure

of

agreement with plaintiff, forming defendant Wiggins &

Seek Enforcement of Statutory

Kopko, LLP (hereinafter referred to as the partnership).1

Charging Lien Does Not Defeat Entitlement to Fee

Disagreements later arose and, in [**778]
plaintiff commenced this action

COUNSEL:

[***1]

Scth

J.

Peacock,

Ithaca,

for

appellants.

seeking

May 2010,
a judgment

dissolving the partnership and compelling Kopko to pay
certain legal fees.

Holmbcrg, Galbraith, Van Houtcn & Miller, Ithaca (Dirk

1

A. Galbraith of counsel), for respondent.

this

In November 201 1, Supreme Court found that
partnership

subsumed several

predecessor

[***2] law firms, including Wiggins & Masson,
JUDGES: Before: Mercure, J. P., Spain, McCarthy and

Page 135 of 792

and is thus bound by the October 2004 retainer

Page 2
105 A.D.3d 1132, *1133; 962N.Y.S.2d 776, **778;

2013 N.Y. App. Div. LEXIS 2245, *»*2; 2013 NY Slip Op 2312

agreement. An appeal from that determination is
pending.

449 [1968]; see Murphy v Hamilton, 90 AD3d 1294,
1295, 934 NYS2d 595 [2011]; DG&A Mgt. Servs., LLC v

Securities Indus. Aisn. Compliance & Legal Div., 78
Upon learning that Kopko had drafted a letter to the

AD3d 1316, 1318, 910 NYS2d 242 [2010]). We find no

client advising him of the partnership's dissolution and

abuse of discretion here. Whether the client's file in the

soliciting him as a personal client, plaintiff telephoned

malpractice action is material and necessary to plaintiffs

the

action depends on whether plaintiff or the partnership are

client,

discussed

the

deteriorating

relationship

between himself and Kopko and warned the client that

entitled to a share of the malpractice action fee, which in

fee issues might result if he signed a retainer agreement

turn depends on the reason for the discharge. A client

with Kopko. Angered by this call, the client wrote a letter

may discharge his or her attorney at any time, with or

stating

that

he

was

discharging

plaintiff and

the

without cause, but the discharged attorney only forfeits

partnership and retaining Kopko, followed-apparently

the right to compensation for services rendered when

after consultation with Kopko-by a second letter stating

discharged

that he had discharged plaintiff, the partnership and

Holsteins, 64 NY2d 977, 979, 478 NE2d 177, 489 NYS2d

for cause {see e.g.

Teichner v

W & J

Wiggins & Masson "for cause." Plaintiff thereafter

36 [1985]; Matter of Stevens, 252 AD2d 654, 655, 675

executed a consent to withdraw himself, the partnership

NYS2d 182 [1998]). A determination that an attorney was

and Wiggins & Masson from the malpractice action and

discharged for cause may be based on negligence or

to substitute Kopko. The action was later tried before a

misconduct, such as substantial delay in prosecuting an

jury, resulting in a substantial award.

action or interference with a client's attempts to settle a

case;
Seeking a share of the legal fee in this and other
actions, plaintiff served Kopko with a demand to produce

documents, including the client's complete file. Kopko
objected and sought a protective [***3] order, asserting,
as to the malpractice action, that plaintiff had been
discharged for cause and was not entitled to a fee.
Plaintiff then moved to compel disclosure. Following a
hearing. Supreme Court issued an order that, as pertinent
here, granted plaintiffs motion for disclosure of the

client's file upon finding that the client's discharge of
plaintiff was ineffective, that neither the partnership nor
Wiggins & Masson was discharged for cause, and that

plaintiff was entitled to compensation on the partnership's

behalf by quantum meruit. Kopko appeals.2
2

Kopko

and

the

partnership,

although plaintiff obtained the ruling on the

partnership's behalf via a prior Supreme Court
order that he had standing to act derivatively for

the partnership. Given the confusion in the record
on

this

point,

necessary-to

we

plaintiff

refer-except
and

Kopko

where
in

their

individual capacities without regard to whether
they also claim to act for the partnership.

disclosure of all matter material and necessary" (CPLR

[a]),

a

discretionary

determination

required

than

a

client's

"general

with the attorney's performance

{De

Luccia v Village of Monroe, 180 AD2d 897, 899, 580

NYS2d

91

[1992];

see

Campagnola

[**779]

v

Mulholland, Minion & Roe, 76 NY2d 38, 43-44, 555
NE2d 611, 556 NYS2d 239 [1990];
Stevens,

252

AD2d at

Oppenheim & Meltzer,

656;

[***5] Matter of

Dagny

Mgt.

Corp.

v

199 AD2d 711, 712-713, 606

NYS2d 337 [1993]). The client's statement in the second

letter that the discharge was "for cause" is not dispositive,
as the determination requires an objective legal analysis

of the attorney's conduct and the client's reasons for
terminating the employment {see Dagny Mgt. Corp. v
Oppenheim <6 Meltzer, 199 AD2d at 712-713; De Luccia

Kopko contends that plaintiff was discharged for
cause due to alleged misconduct in his call to the client.

However, without regard to whether the call constituted
misconduct"which we do not decide-we agree with
Supreme Court that the relevant inquiry is whether the
partnership

was

discharged

for

cause.

The

client

originally retained Wiggins & Masson--not plaintiff
individually-and when Kopko later assumed primary
responsibility for the malpractice litigation, he did so on
behalf of the partnership or its predecessors, which

[*1134] Parties in a civil action are entitled to "full

3101

is

v Village ofMonroe, 180 AD2d at 899).

By its terms, the notice of appeal was filed on

behalf of both

more

dissatisfaction"

based

on

"usefulness and reason" [***4] {Allen v Crowell-Collier
Publ. Co.. 21 NY2d 403, 406, 235 NE2d 430, 288 NYS2d

continued to act as counsel of record in the malpractice

action until Kopko was substituted shortly before the

trial. Plaintiff was not counsel of [*1135] record in the
malpractice

action,

and

so

could

not

be

[***6]

discharged from that role {see generally Rodriguez v City
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ofNew York, 66NY2d 825, 827-828, 489 NE2d 238, 498

AD2d 688, 689, 745 NYS2d 143 [2002]). Here, Supreme

NYS2d 351 [1985])} Further, we find no reason to

Court

disturb Supreme Court's determination that neither the

compensation in a July 2011 memorandum of law. Even

partnership nor Wiggins & Masson was discharged for

assuming that an election could be made in this manner,

cause.

Essentially,

discharged

the

plaintiff

client

because

testified
he

was

that

he

angry

found

that

plaintiff elected

quantum

meruit

had

it would have [**780] been untimely, as the discharge

about

had occurred more than a year earlier. Nothing in the

plaintiffs "distasteful" telephone call. However, from the

record reveals that an election as to payment of fees was

balance of the testimony, it is clear that the client was

made at or near the time of discharge. Accordingly, as

pleased with the prior services he had received from the

counsel of record, the partnership [***8] is presumed to

partnership and its predecessors (see De Luccia v Village

have elected a contingent fee computed according to the

of Monroe,

proportionate share of work that was performed on its

those

180 AD2d at 899), specifically including

services

rendered

by

Kopko

prior

to

the

behalf and that of its predecessor firms before the June

2010 substitution of Kopko, to be divided as appropriate

substitution.

between the partners

3

Kopko concedes in his appellate brief that

plaintiff "was never the attorney of record."

[*1136]

(see Grant v Heit, 10

AD3d 539, 540, 781 NYS2d 761 [2004], Iv denied 4 NY3d
701, 824 NE2d 48, 790 NYS2d 647 [2004]).

We therefore agree with Supreme Court that plaintiff

Finally, we reject Kopko's contention that plaintiff

is entitled to share in the fee obtained in the malpractice

and the partnership waived a fee by failing to petition the

action on the partnership's behalf. However, we disagree

court for a lien pursuant to Judiciary Law § 475. Such a

with the further conclusion that the amount should be

lien attaches by operation of law for the attorney of

determined on the basis of quantum meruit. As against a

record when an action is commenced, even if that

client,

fee

attorney is no longer counsel of record upon the action's

determined on a quantum meruit basis at the time of

a

discharged

attorney

is

entitled

to

a

conclusion (see Klein v Eubank, 87 NY2d 459, 462-463,

discharge, but different rules apply where, as

663 NE2d 599, 640 NYS2d 443 [1996]; Matter of Cohen

[***7]

here, the fee dispute is between attorneys (see Lai Ling

v Grainger, Tesoriero & Bell, 81 NY2d at 657-658). An

Cheng v Modansky Leasing Co., 73 NY2d 454, 457-458,

outgoing attorney's failure to seek statutory enforcement

539 NE2d 570,

541

NYS2d

circumstances, an outgoing

742

[1989]).

attorney

In

such

may choose to

docs not defeat his or her entitlement to a fee (see Lai

Ling Cheng v Modansky Leasing Co.,

73 NY2d at

receive immediate compensation on a quantum meruit

458-459; Ruta & Soulios, LLP v Litman & Litman, P.C.,

basis at discharge or to receive a share of a contingent fee

27 AD3d 236, 236, 809 NYS2d 905 [2006]).

based on a proportionate share of the work he or she
performed; if no such election is made at the time of

Mercure, J.P., Spain and McCarthy, JJ., concur.

discharge, the attorney is presumed to have elected a

Ordered that the order is modified, on the law, without

contingent

costs, by reversing so much thereof as provided that the
legal [***9] fee payable to defendant Wiggins & Kopko,

fee

(see

Matter of Cohen

v

Grainger,

Tesoriero & Bell, 81 NY2d 655, 658-660, 622 NE2d 288,

826 NYS2d 651 [2006]; Connelly v Motor Veh. Acc.

LLP is to be determined on a quantum meruit basis;
matter remitted to the Supreme Court for determination
of the fee in accordance with this Court's decision; and,

Indem. Corp., 292AD2d332, 333, 738 NYS2d 75 [2002];

as so modified, affirmed.

602 NYS2d 788 [1993]; Matter of Benjamin E. Setareh,

P.C. v Cammarasana & Bilello Esqs., 35 AD3d 600, 601,

see also Buchta v Union-Endicott Cent. School Dist., 296
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In the Matter of Jo D. Talhot, Deceased. Karen Cullin, Appellant; James Spiess,
Respondent.

2010-04067
SUPREME COURT OF NEW YORK, APPELLATE DIVISION, SECOND
DEPARTMENT

84 A.DJit 967; 922 N. Y.S.2d 552; 2011 N. Y. App. Div. LEXIS 5977; 201 1 NY Slip Op
4059

May 10, 2011, Decided

SUBSEQUENT

HISTORY:

Subsequent

appeal

at

LEVENTHAL,

SANDRA

L.

SGROI,

ROBERT

J.

Matter of Talbot. 104 A.DJd 775, 960 N.Y.S.2cl 485,

MILLER, JJ. SKELOS, J.P., LEVENTHAL, SGROI and

2013 N.Y. App. Div. LEXIS 1 5 17 (N.Y. App. Div. 2d

MILLER, JJ., concur.

Dep'l, 2013)

Subsequent appeal at, Costs and
Matter of Talbot,

fees proceeding at

fees

[*967] [**553] In a probate proceeding in which
Karen Cullin petitioned to fix and determine an attorney's
fee pursuant to SCPA 2110, Karen Cullin appeals from an

2014 N.Y. App. Div.

order of the Surrogate's Court, Suffolk County (Czygicr,

2014 N.Y. App. Div. LEXIS 1421 (N.Y. App. Div. 2d
Dep'l, 2014)

Decision

OPINION

115 A.DJd 670, 981 N.Y.S.ld 550,

reached

on

appeal

by,

proceeding at Matter of Talhot,

Costs

LEXIS 7940, 2014 NY Slip Op 8034 (N.

and

App. Div. 2d

Dep'l, Nov. 19, 2014)

S.), dated March 17, 2010, which denied her petition to
lix and determine the fee of her former attorney and
granted her former attorney's cross motion for summary
judgment dismissing the petition.

HEADNOTES
Executors

and

Administrators-Counsel

Ordered that the order is reversed, on the law, with
costs, the petition to fix and determine the fee of the

Fees— Contingency Fee Retainer Agreement

petitioner's former attorney is granted, and the cross
motion for summary judgment dismissing the petition is

COUNSEL: [***1J Karen Cullin, appellant.

denied.

James Spiess, etc., respondent.
The petitioner retained attorney James Spiess to
(File No. 215/06) Paul W. Haug, Medford, N.Y., for

represent her in a contested probate proceeding. Spiess

appellant.

agreed to represent the petitioner on a eontingcnl fee

basis pursuant to a written retainer agreement. About
Esscks, Hcflcr & Angel, LLP, Riverhcad, N.Y. (Anthony

[***2] four weeks later, the probate proceeding was

C. Pasca of counsel), for respondent.

settled pursuant to a settlement agreement placed on the
record in open court. Spiess received a S5,000 retainer

JUDGES:

PETER

B,

SKELOS,

J.P.,

JOHN

M.

and a $585,000 contingency fee for his services pursuant
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84 A.D.3d 967, ?967; 922N.Y.S.2d 552, **553;
201 1 N.Y. App. Div. LEXIS 3977, ???2; 201 1 NY Slip Op 4059

the administration of estates . . . agreements entered into
between an attorney and his client, as a matter of public

to the terms of the retainer agreement.
The petitioner sought to fix and determine Spiess's

fee pursuant to SCPA 2110, and Spiess cross-moved for

policy, are of [??554] special concern to courts" {Matter
ofLanyi, 147 AD2d 644, 647, 538 NYS2d 183 [1989]; see

The

[???4] Matter of Thompson, 66 AD3d 1035, 1036, 888

Surrogate's Court denied the petition and granted the

NYS2d 127 [2009]; Matter of Krulish, 130 AD2d 959,

judgment

summary

dismissing

petition.

the

cross motion.

959, 516 NYS2d 149 [1987]). The burden of proving that
the retainer agreement was reasonable rests with the

The determination of what constitutes a reasonable
attorney's fee is a matter within the sound discretion of
the Surrogate's Court, which is in the best position to

assess and consider the necessary factors in fixing and

determining an attorney's fee {see Matter ofPiterniak, 38
AD3d 780,

781,

833 NYS2d 530 [2007]; Matter of

Szkambara, 53 AD3d 502, 502, 860 NYS2d 914 [2008];
Nicastro v Park, 186 AD2d 805, 805, 589 NYS2d 94
[1992]).

"In

[???3]

evaluating

what

constitutes

a

attorney (see Matter of Thompson, 66 AD3d at 1036;
Matter ofLanyi, 147 AD2d at 647; Matter ofKrulish, 130

AD2d at 959; see also Matter of Gasco, 27 AD2d 557,

558, 275 NYS2d871 [1966]; Matter ofSchanzer, 7 AD2d
275, 277, 182 NYS2d 475 [1959], ajfd 8 NY3d 972, 868
NE2d 226, 836 NYS2d 544 [I960]).
In this case, although the Surrogate's Court properly

questions involved and the required skill to handle the

whether the contingency fee retainer
agreement was fraudulently or otherwise wrongfully
procured, it nevertheless erred when it granted Spiess's
cross motion for summary judgment without determining

problems presented, the attorney's experience, ability, and

the reasonableness of his fee under the retainer agreement

reputation, the amount involved, the customary fee
charged for such services, and the results obtained"

or otherwise fixing and determining his fee {see Matter of
Krulish, 130 AD2d at 959; cf. Matter of Thompson, 66
AD3d at 1036; Matter of Lanyi. 147 AD2d at 647).

reasonable attorney's fee, factors to be considered include
the time [?968] and labor expended, the difficulty of the

{Matter of Szkambara, 53 AD3d at 502-503; see Matter

of Freeman, 34 NY2d 1, 9, 311 NE2d 480, 355 NYS2d
336 [1974]).

In a proceeding pursuant to SCPA 2110 to fix and

determine an attorney's fee, the

Surrogate bears the

ultimate responsibility of deciding what constitutes a
reasonable legal fee, regardless of the existence of a

retainer agreement or whether all of the interested parties

considered

Accordingly, the petition to fix and determine the fee
should have been granted, the cross motion should have
been denied, and the Surrogate's Court should fix and
determine Spiess's fee after consideration of the relevant
factors {see Matter of Szkambara, 53 AD3d at 502), and
an evaluation of the reasonableness of the retainer
agreement

[???5] {see Matter of Gasco, 27 AD2d at

558).

have consented to the amount of fees requested {see
Matter of Piterniak,

38 AD3d at

781;

Matter

of

Szkambara, 53 AD3d at 502; Nicastro v Park, 186 AD2d

This Court expresses no opinion as to the
reasonableness of the retainer agreement. Skelos, J.P.,

at 805; Matter of Cluck, 279 AD2d 575, 576, 720 NYS2d

Leventhal, Sgroi and Miller, JJ., concur.

149

[2001]).

"Although

contingent

fee

retainer

agreements are not per se improper in matters involving
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ROBERT I. TOUSSIE and CHANDLER PROPERTY, INC., Plaintiffs, -againstCOUNTY OF SUFFOLK, ROBERT J. GAFFNEY, individually, and in his official
capacity as Suffolk County Executive, ALLEN GRECCO, and PEERLESS

ABSTRACT CORP., Defendants. ROBERT 1. TOUSSIE, LAURA TOUSSIE,
ELIZABETH TOUSSIE, MICHAEL 1. TOUSSIE, PRAND CORP. f/k/a

CHANDLER PROPERTY, INC., ARTHUR A. ARNSTEIN CORP., TOUSSIE
LAND ACQUISITION & SALES CORP., and TOUSSIE DEVELOPMENT CORP.,
Plaintiffs, -against- COUNTY OF SUFFOLK, Defendant.
01-CV-67I6(JS)(ARL),05-CV-1814(JS)(ARL)

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF NEW
YORK
2012 U.S. Dist. LEXIS 1 27143

September 6, 2012, Decided
September 6, 2012, Filed

SEYBERT, District Judge:

PRIOR HISTORY: Tous.sie v. County ofSuffolk, 806 F.
Supp. 2J 558, 2011 U.S. Dist. LEXIS 84915 (E.D.N. Y.,

Presently pending before the Court is Plaintiff Robert

201 1)

1. Toussic's ("Toussic") motion for attorney's fees. For the
COUNSEL:

[*1] For Plaintiffs: Abbe David Lowell,

following reasons, Toussie's motion is DENIED.

Esq., Cbadboumc & Parke, LLP, Washington, DC; Scott
S. Balber, Esq., Emily Abrahams, Esq., Jeffrey Carson

BACKGROUND

Pulley, Esq., Chadboumc & Parke LLP, New York, NY.
For Suffolk

County:

Arlenc

S. Zwilling,

Esq., John

Richard Pclrowski, Esq., Chris P. Termini, Esq., William
G.

Hoist,

Esq.,

Suffolk

County

Attorney's

Hauppaugc, NY.

Office,

Plaintiffs

Toussic

and

Chandler

Properly,

Inc.

commenced this action (No. 01-CV-6716) in October
2001, asserting that their civil rights had been violated
when the Defendants Suffolk County (the "County") and
Robert J.

Gaffney

denied

them

the opportunity

to

purchase thirty-one parcels of real estate at the 2001
JUDGES; Joanna Scybcrt, U.S. District Judge.

Suffolk County Surplus Auction (the "2001 Auction").
(Pclrowski Deck Ex. A, hereinafter the "2001 Amended

OPINION BY: Joanna Scybcrt

Complaint.") The 2001

Amended Complaint asserted

eight separate causes of action against these Defendants
OPINION

arising out of the 2001 Auction; claims under

[*2] 42

U.S.C. § 1983 for an unconstitutional bill of attainder
(2001
MEMORANDUM & ORDER

Am.

Compl.

Count

I),

violations

of equal

protection and due process (id. Counts 11-111), and denial
of

Toussic's
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association (id. Count IV), as well as state common law

retaliation in violation of the First Amendment (id. Count

breach of contract and tortious interference claims (id.

IX), conspiracy to violate Plaintiffs' constitutional rights

Counts V-VI, XI-XII). The 2001 Amended Complaint

(id. Counts II, IV, VI, VIII, X, XII), as well as state

also asserted four common law causes of action against

common law claims for breach of contract (id. Counts

Allen Grecco and Peerless Abstract Corp. for breach of

XTV-XV),

contract (id. Count VII), breach of fiduciary duty (id.

defamation (id. Count XVII), and a claim under Suffolk

Count VIII), an accounting (id. Count IX), and tortious

County's Administrative Code (id. Count XVIII). The

interference (id. Count X). Plaintiffs sought relief in the

2005 Complaint also

form of: (1) an order of specific performance directing

constitutional

the County to convey to Plaintiffs the thirty-one parcels

Plaintiffs sought relief in the form of: (1) an order of

for which they were the highest bidders at auction or, in

specific performance directing the County to convey to

unjust

enrichment

(Count

XVI),

and

asserted claims for continuing

violations.

(Id.

Counts

XXVI-XXIX).

the alternative, damages in an amount equal to the lost

Plaintiffs the parcels for which they were the highest

profits from the development, sale, and/or rental of the

bidders at the 2002 and 2004 Auctions or, in the

thirty-one parcels (approximately $5.3 million), and (2)

alternative, damages in an amount [*5] equal to the lost

damages equal to the lost profits from the termination of

profits from the development, sale, and/or rental of the

a line of credit by

Safra Bank (approximately $30

parcels (approximately $3.8 million for the 2002 Auction

million). (See Joint Pre-Trial Order ("JPTO") at 7; PI.

properties and approximately $1 million for the 2004

Damages Stmt, ffll 1-2, 7.)

Auction properties), and (2) an unspecified amount of
damages

In April 2005, [*3] those plaintiffs, joined by Laura

Toussie, Elizabeth Toussie, Michael I. Toussie, Prand

for Toussie's

lost opportunity

to purchase

additional properties at the 2004 Auction. (See JPTO at 7;
PI. Damages Stmt.

3-6.)

Corp. f/k/a Chandler Property, Inc., Arthur A. Amstein

Corp., Toussie Land Acquisition and Sales Corp., and

On May 18, 2007, the Court consolidated the 2001

Toussie Development Corp. (collectively, "Plaintiffs"),

and 2005 actions in the interest of judicial economy.

commenced a second action (No. 05-CV-1814) asserting

(Docket Entry 182.) This was followed by years of

similar claims under 42 U.S.C. § 1983. (Petrowski Decl.

discovery-related

Ex. B, hereinafter the "2005 Complaint.") The 2005

unsuccessful settlement negotiations. On July 19, 2011,

Complaint alleged that Defendants Suffolk County, Paul
Sabatino, II, Patricia B. Zielinski, and Thomas A. Isles

Plaintiffs stipulated to the dismissal of all claims against
and related to Defendants Allen Grecco and Peerless

violated Plaintiffs' civil rights when they blocked the sale

Abstract Corp (2001 Am. Compl. Counts VII-XII), and

of sixteen parcels at the 2002 Suffolk County Surplus

on August 2, 201 1, the Court granted in part and denied

Auction (the "2002 Auction"), rejected Toussie's highest

in part the County's motion for summary judgment

litigation

and

protracted

and

bids at the 2004 Suffolk County Surplus Auction (the

(Docket Entry 278). Toussie v. Cnty. of Suffolk, 806 F.

"2004 Auction"), and had police escort Toussie and his

Supp.

wife from the 2004 Auction. With respect to the 2002

summary judgment in favor of Defendants Gaffhey,

2d 338 (E.D.N. Y.

2011). The Court granted

Complaint asserted claims under

Zielinski, Isles and Sabatino on all claims, and in favor of

Section 1983 for an unconstitutional bill of attainder

the County on (1) all equal protection claims (2001 Am.

(2005 Compl. Count XIX), violations of equal protection

Compl. Count II; 2005 Compl.

and procedural due process (id. Counts XX, XXII), denial
intimate

XXVI);(2) the procedural due process claims arising out
of the 2001 and 2002 Auctions (2001 Am. Compl. Ill;

association (id. Count XXIII), retaliation in violation of

2005 Compl. Count XXII);(3) the First Amendment

Auction, the 2005

of

Plaintiffs'

First

Amendment

right

to

[*6] Count III, XX,

the First Amendment

[*4] (id. Count XXI), as well as

freedom of speech claim (2005 Compl. Count VII); (4)

state

breach

unjust

all First Amendment retaliation claims (id. Count IX,

With

XXI); (5) the bill of attainder claim arising out of the
2004 Auction (id. Count XIII); (6) the contract claims
arising out of the 2001 and 2002 Auctions (2001 Am.
Compl. Counts V, VI; 2005 Compl. Count XXIV); (7) all

common

law

enrichment claims

(id.

of contract

and

Counts XXTV, XXV).

respect to the 2004 Auction, the 2005 Complaint asserted

claims under Section 1983 for an unconstitutional bill of
attainder (id. Count XIII), violations of equal protection
and substantive and procedural due process (id. Counts I,

unjust enrichment claims (2005 Compl. Counts XVI,

III, V), violations of Plaintiffs' First Amendment right to

XXV); (8) the defamation claim (id. Count XVII); and

free speech and intimate association (id. Counts VII, XI),

(9) the claim for violation of the Suffolk County
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Administrative Code (id. Count XVIII).

Section 1988(b) provides, in relevant part:

Plaintiffs were permitted to proceed to trial only

In any action or proceeding to enforce a

against the County and only with respect to (1) the bill of

provision of [42 U.S.C. § 1983], the court,

attainder claims arising out of the 2001

2002

in its discretion, may allow the prevailing

Auctions (2001 Am. Compl. Count I; 2005 Compl.

and

party, other than the United States, a

Counts XIX, XXIX); (2) the intimate association claims

reasonable attorney's fee as part of the

(2001 Am. Compl. Count IV; 2005 Compl. Counts XI,

costs

XXIII); (3) the procedural and substantive due process

claims related to Mr. and Mrs. Toussie's protected

A threshold issue in any motion for attorney's fees is

property interest arising out of the 2004 Auction (2005

whether the plaintiff was a "prevailing party." Id. "|T]o

Compl. Counts I, V, XXVII, XXVIII); and [*7] (4) the

qualify as a prevailing party, a civil rights plaintiff must

breach of contract claims arising out of the 2004 Auction

obtain at least some relief on the merits of his claim."

(id. Counts XIV, XV).

Fatrar v. Hobby, 506 U.S. 103, 111, 113 S. Ct. 566, 121
L. Ed. 2d 494 (1992)\ see also Hensley v. Eckerhart, 461

The trial commenced on August 10, 2011. On
August 23, 201 1, the Court granted the County's Rule 50

motion to dismiss the breach of contract claims (Tr.
1614-1616), and the jury began its deliberations on

August 24, 20 1 1 . On August 26, 201 1, the jury returned a
verdict in favor of Toussie on the due process claims
arising out of the 2004 Auction and in favor of the

County on all other claims. The jury awarded Toussie
only SI 2,500 in damages.

U.S. at 433 ("[Pjlaintiffs may be considered "prevailing
parties' for attorney's fees purposes if they succeed on any
significant issue in litigation which achieves some of the

benefit the parties sought in bringing suit." (internal

quotation marks [*9] and citation omitted)). If a plaintiff
is determined to be a prevailing party, a "presumption"
that he "should recover an attorney's fee [arises] unless
special

circumstances

would render such an award

unjust" Kerr v. Quinn, 692 F.2d 875, 877 (2d Cir. 1982)

On October 19, 2011, Toussie moved for attorney's

(citations omitted).

fees pursuant to 42 U.S.C. § 1988(b) in the amount of
$2,794,929.50. This motion is presently pending before
the Court

Here, it is undisputed that Toussie is a prevailing

party under § 1988. See, e.g., Farrar, 506 U.S. at 111
(stating that a plaintiff who obtains an enforceable
judgment against the defendant from whom fees are

DISCUSSION

sought is a prevailing party). Thus, the issue is what fee is

The Supreme Court has stated that "[a] request for
attorney's fees should not result in a second major

"reasonable." See Hensley, 461 U.S. at 433; see also Pino
v. Locascio, 101 F.3d235, 238 (2d Cir. 1996).

litigation. Ideally, of course, litigants will settle the
amount of the fee." Hensley v. Eckerhart, 461 U.S. 424,
437, 103 S. Ct. 1933, 76 L Ed. 2d 40 (1983). Not
surprisingly, the parties here were unable to settle the
attorney's fees issue as Toussie is seeking almost $2.8
million dollars in attorney's fees and the County is

asserting that he is entitled to nothing. Thus, the Court
[*8]

has

reviewed

Toussie's

motion

and

the

accompanying exhibits, which include over 400 pages of
counsel's billing records spanning a period of six years,
as well as the County's opposition.
The

Court

will

briefly

explain

II. Reasonable Attorney's Fees
The County argues that any award of attorney's fees

would be unreasonable, and hence unjust, because: (I)
Toussie's recovery in this case was de minimis and (2)
the request for almost S2.8

million in fees is

"so

unreasonable and grossly excessive" that it could not

have been made in good faith. In the alternative, the
County argues that a fee of no more than $25,000 would
be reasonable. The Court will address each of the

County's arguments separately.
the

standard

A. De Minimis Success

applicable to motions for attorney's fees before turning to

the parties' arguments.
I. Standard under 42 U.S.C. § 1988

The Supreme Court has repeatedly stated [*10] that
"the

most

critical

factor"

in

determining

the

reasonableness of a fee award 'is the degree of success
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obtained,'" Farrar, 506 U.S. at 114 (quoting Hensley, 461

because (I) he was awarded more than nominal damages

U.S. at 436); accord Marek v. Chesny, 473 U.S. 1, 11,

and (2) his constitutional rights were vindicated. The

105 S. Ct. 3012, 87 L. Ed. 2d 1 (1985); Riverside v.

Court disagrees.

Rivera, 477 U.S. 561, 585, 106 S. Ct. 2686, 91 L. Ed. 2d

466 (1986); see also Pino, 101 F.3d at 237, and the

First, at least one court in this circuit has refused to

Supreme Court has upheld decisions to deny attorney's

award attorney's fees to a plaintiff who recovered more

fees to plaintiffs who achieve only "technical" or de

than one dollar. See Adams v. Rivera, 13 F. Supp. 2d 550,

506 U.S. at 117

552 (S.D.N.Y. 1998) (finding that although the Supreme

(O'Connor, J., concurring). Thus, even if a plaintiff is the
"prevailing party," if he "recovers only nominal damages

Court's holding in Farrar "would not preclude an award

minimis success, see, e.g., Farrar,

because of his failure to prove an essential element of his
claim for monetary relief, the only reasonable fee is

of attorneys' fees [where] the jury . . . found actual, rather
than nominal damages[,] . . . nothing in Farrar requires
the award of attorneys' fees to a prevailing party simply

usually no fee at all." Id. at 115 (majority opinion)

because its recovery is more than the one dollar given for

(citation omitted); cf. Carroll v. Blinken, 105 F.3d 79, 81

nominal damages" (citations omitted)).

(2d Cir. 1997) ("Where the damage award is nominal or

modest, the injunctive relief has no systemic effect of

importance, and no substantial public interest is served, a
substantial fee award cannot be justified.").

Second, vindication of constitutional rights, without
more, does not necessarily justify an award of attorney's

fees. To determine whether a prevailing party's recovery
was de minimis such that no fees can be awarded, courts

only an "infinitesimal degree" of success, he is [*1 1] not

often apply the tripartite test articulated by Justice
O'Connor in her concurring opinion in Farrar. See, e.g.,

entitled to recover any attorney's fees. The County's

Adams, 13 F. Supp. 2d at 552 (collecting [*13] cases);

argument is not entirely without merit. Since this action

Haywood v. Koehler, 885 F. Supp. 624, 629 (S.D.N.Y.

sought

1995), affd, 78 F.3d 101 (2d Cir. 1996). Under that test,

The County argues that because Toussie achieved

was

commenced,

Toussie

has

consistently

damages equal to the value of the parcels for which

a plaintiffs recovery is "technical" or de minimis if: (I)

Plaintiffs were the highest bidders at the 2001, 2002, and

there is "a substantial difference between the judgment

2004 Auctions (less the winning bid amount)1 and S30

recovered and the recovery sought," (2) the legal issue on

million in damages arising out of Saffa Bank's pulling
Toussie's line of credit in 2001. Yet, the jury found no

which the plaintiff claims to have prevailed is relatively

liability with respect to the 2001 and 2002 Auctions, and,

insignificant, and (3) the litigation accomplished nothing
"other than occupying the time and energy of counsel,

although the jury did find in favor of Toussie on the due

court, and client." Farrar, 506 U.S. at 121-22 (O'Connor,

it

declined to award any damages related to the value of the

J., concurring). The Court has already determined that
there is a substantial difference between the judgment

parcels for which Toussie was the highest bidder in 2004.

recovered and the recovery sought Further, the Second

Instead, the jury awarded Toussie only Sl2,S00«a mere

Circuit has held that "[t]hc vast majority of civil rights

third of a percent of what he submitted to the jury.2

litigation does not result in ground-breaking conclusions
of law, and therefore, will only be appropriate candidates

process claims arising out of the 2004 Auction,

At trial. Plaintiffs' counsel indicated that,

for fee awards if a plaintiff recovers some significant

collectively, the properties were worth upwards of

measure of damages or other meaningful relief." Pino,

1

101 F.3d at 239. And, here, aside from his minimal

$10 million. (Tr. 1813-14.)
damages in the following amounts: $5,329,000

monetary recovery, Toussie achieved nothing: the jury
found that, although the County could not bar Toussie

Auction, $3,860,000

from bidding at auctions, it had no obligation to sell him

2

Toussie's counsel submitted to the jury

arising out of the 2001

arising out of the 2002 Auction, $2,601,200

any parcels. [*14] Thus, while Toussie "may have won a

arising out of the 2004 Auction, $3,000,000 due

point, ... the game, set, and match all went to the

to Safin Bank's pulling

[*12] Toussie's tine of

credit, and $21,000,000 related to the property on

defendants." Farrar,

506 U.S. at 121 (O'Connor, J.,

concurring).

Horseblock Road. (Tr. 1813-14.)
Nonetheless,
Toussie argues that his success was not de minimis

as

Toussie

recovered

more

than

nominal damages and the jury verdict will likely deter
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similar due process violations by the County in the

"outrageously excessive" fee request was "an entirely

future, the Court finds that Toussic's success is not so

appropriate,

trivial that the only reasonable fee is no fee at all.

encouraging counsel to maintain adequate records and

B. Grossly Excessive

conscientiously measured claims when seeking statutory

submit

The County also argues that Toussie's fee application

"is so unreasonable and grossly excessive that it should
be denied in its entirety." (Cnty. Opp. 19.) The Court
agrees.

In

and

hopefully

reasonable,

effective,

carefully

means

calculated,

of
and

counsel fees"); Lewis v. Kendrick, 944 F.2d 949, 956 (1st
Cir. 1991) (reversing district court's fee award because
"tum[ing] a single wrongful arrest into a half year's work,
and scck[ing] payment therefor, with costs, amounting to
140 times the worth of the injury, is, to use a benign

determining

whether

a

fee

application

is

reasonable, the Supreme Court has again emphasized that
"the extent of a plaintiffs success is a crucial factor in
determining the proper amount of an award of attorney's
fees under 42 U.S.C. § 1988:' Hemley, 461 U.S. at 440.
Where the plaintiff has failed to prevail

word, inexcusable"); Scham v. Dist. Cts. Trying Crim.

Cases, 148 F.3d 554, 557-58 (5th Cir. 1998) (upholding
denial of an "outrageous" request for attorney's fees); cf.

Mendez v. Cnty. of San Bernardino, 540 F.3d 1109,
1127-28 (9th Cir. 2008) (reversing denial of attorney's

fees when "there [was] no evidence that [the] fee request
was either made in bad faith or contained excessive hours
spent on unrelated claims").

on a claim that is distinct in all respects
from his successful claims, the hours spent

on the

unsuccessful

claim should

3

be

The Supreme Court has stated that the level of

detail in a lawyer's bills to his client is often

excluded in considering the amount of a

insufficient to support a motion to recover fees

reasonable fee. Where a lawsuit consists

under § 1988:

of related claims, a plaintiff who has won
a substantial relief should not [*15] have

In the [former] case, the attorney

his attorney's fee reduced simply because
the district court did

not

adopt

and client have presumably [*17]

each

built up a relationship of mutual

contention raised. But where the plaintiff

trust and respect; the client has

achieved only limited success, the district

confidence that his

court should award only that amount of

fees that is reasonable in relation to the

judgment,' and unless challenged

results obtained.

by the client, the billing does not
need

Id. The party seeking attorney's fees "bears the burden of
establishing

entitlement

lawyer has

exercised the appropriate 'billing

to

an

award,"

and

the

kind

documentation

"[t]he

of

extensive

necessary

for

a

payment under § 1988.

applicant should exercise 'billing judgment' with respect
to hours worked and should maintain billing time records

Hemley,

in a manner that will enable a reviewing court to identify

461

U.S.

at

441

(Burger,

C.J.,

concurring).

distinct claims." Hemley, 461 U.S. at 437 (citations

omitted).3 Counsel for the party seeking fees must "make

The Court finds that Toussie's fee application is so

a good faith effort to exclude from a fee request hours

outrageously excessive and unreasonable that it could not

that are excessive, redundant, or otherwise unnecessary,"

possibly have been made in good faith. First, as there is a

id. at 434, and failure to do so can result in denial of fees

mixture of both related and unrelated claims,4 Toussie's

altogether, see, e.g., Fair Horn. Council v. Landow, 999

counsel had an obligation to differentiate between the

F.2d 92, 93 (4th Cir. 1993) (reversing district court's

distinct claims in its bills submitted to the Court and to

award of 520,000 and remanding with instructions to

seek compensation only for the claims for which Toussie

deny the fee request in its entirety because it was "so

was successful. Although counsel assert that they have

outrageously excessive so as to shock the conscience of

done this and portions of the bills submitted to the Court

the court"); Brown v. Stockier, 612 F.2d 1057, 1059 (7th

have been redacted, the remaining time entries are replete

Cir.

with tasks unrelated to the due process claims arising out

1980)

(finding that

[*16]

the

denial

of an
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of the 2004 Auction. (See, e.g., PI. Ex. 4, Docket Entry

to reject Toussie's bids at the 2004 Auction. Sec

326-6 at S (Braunstein time entry dated 2/22/05 billing

Toussie, 806 F. Supp. 2d at 570. Thus, any
discovery and/or trial prep with the legislators is

for "research[ing] state law claims" and the "availability

of implied causes of action under State Constitution")^
PI. Ex. [*18] 4, Docket Entry 326-6 at 11 (Mogin time

not related to the claims on which Toussie was
successful [*20] and is not compensable. (See

entry dated 3/17/05 billing for "editing] pro hac vice

also, e.g., PI. Ex. 6, Docket Entry 326-13 at 36

papers re 1st auction case"); PI. Ex. 4, Docket Entry

(Zafran time entry dated 6/25/11

326-6 at 19 (Braunstein time entry dated 4/1 1/05 billing

"[r]eview[ing]

for "legal research re: intentional tort of abuse of

aspects

of Gaflhey,

process"); PI. Ex. 6, Docket Entry 326-13 at 67 (Cross

Bonacci

depositions

time entry dated 8/4/1 1 billing for "research[ing] case law

begin[ning] to review minutes of County and

re bill of attainder, right of intimate associate, contract

Committee meetings"); PI. Ex. 6, Docket Entry

damages"); PL Ex. 6, Docket Entry 326-8 at 46 (Balber

326-8 at 69 (Lowell time entry dated 10/12/06

time entry dated 8/25/06 billing for "analysis of bidders

billing for "[r]eview[ing] Suffolk County Ways

with criminal records");6 PI. Ex. 6, Docket Entry 326-10

and Means Minutes").)

Gaffhey

deposition;

Binder,
to

billing for
add[ing]

Thompson

theory

of the

and
case;

at 14 (Pulley time entry dated 2/13/08 billing for
"[r]eview[ing] and distribut[ing] charts re: 2001, 2002,

In addition to the above examples, Toussie is also

and 2004 damages"); PI. Ex. 6, Docket Entry 326-8 at 39

seeking attorney's fees for: (1) the extensive time counsel

(Balber time entry dated 8/2/06 billing for, inter alia,

spent communicating with his son Isaac (see, e.g., PI. Ex.

"[pjreparation for depositions of F. Ford, L. Bonacci and

6, Docket Entry 326-8 at 31 (Balber time entry dated
7/11/06); PI. Ex. 6, Docket Entry 326-13 at 35 (Lowell

W. Thompson" and "teleconference with A. Binder")7.)

time entry dated 6/22/1 1); PI. Ex. 6, Docket Entry 326-13
The claims arising out of the 2004 Auction are

at 61 (Abrahams time entry dated 7/29/11); PL Ex. 4,

factually only minimally related to the claims

arising out of the 2001 and 2002 Auctions, and

Docket Entry 326-6 at 10 (Petrosinelli time entry dated
3/1/05)), even though Isaac related only to the intimate

4

the due process claims arising out of the 2004

association claims,8 see Toussie, 806 F. Supp. 2d at 584\

Auction are based on legal concepts distinct from

(2) time spent preparing the notice of pendency (see, e.g.,

Plaintiffs' other constitutional [*19] claims.

PI. Ex. 6, Docket Entry 326-8 at 33 (Hunn time entry

5

dated 7/19/06)), which was a separate cause of action

The Court notes that counsel utilized block

time entries-Le., each attorney submitted one

altogether, see Toussie

time entry per day that described all of the work

05-CV-2954 (E.D.N.Y.), and was voluntarily dismissed
by Plaintiffs via stipulation on January 24, 2012; (3) all

performed on this case on that particular day. The

[*21] v. Suffolk Cnty., No.

cited

time spent preparing the motion to consolidate the 2001

throughout this Memorandum and Order often

Amended Complaint with the 2005 Complaint (see, e.g.,

reference

Docket Entry 326-8 at 47 (Hunn time entry dated

examples

of

counsel's

only

one

of

time
a

entries

number

of tasks

performed by a particular attorney on a given

8/29/06)), which in no way contributed to Toussie's

date.

success on the 2004 due process claims; (4) the time

Although it does not explicitly state in Balber's

spent preparing and reviewing the experts' property

time entry, such research relates to Plaintifts'

appraisals (see, e.g., Docket Entry 326-8 at 59 (Balber

class-of-one

time entry dated 9/25/06)), even though the jury declined

6

equal

protection

claims

which

require proof of differential treatment of similarly

to award Toussie damages equal to the value of the

situated individuals. See Toussie, 806 F. Supp. 2d

parcels for which he was the highest bidder; (5) discovery

at 577. (See also, e.g., PI. Ex. 6, Docket Entry

related to Safra Bank (see, e.g.. Docket Entry 326-8 at 83

326-8 at 57 (Hunn time entry dated 9/19/06

(Pulley time entry dated 1 1/7/06)), even though the jury

billing for "investigation of previous purchasers

declined to award damages arising out of Safra Bank's

of Suffolk County real estate").)

pulling Toussie's line of credit; (6) discovery related to a

7

While the individual legislators were integrally

subsequent auction in 2007 (see, e.g.. Docket Entry

involved in the claims arising out of the 2001 and

326-13 at 4 (Pulley time entry dated 12/1/10)), which the

2002 Auctions, Isles, Zielinski, and Sabatino-not

Court precluded Plaintiffs from introducing during the

the Suffolk County legislators-made the decision

course of the trial (see Electronic Order, Aug. 4. 201 1);
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and (7) time spent preparing a jury questionnaire (see,

time records

e.g.. Docket Entry [*22] 326-13 at 38 (Lowell time entry

reviewing court to identify distinct claims," Hensley, 461

[*24] in a manner that will enable a

dated 6/29/1 1)) which the Court declined to use finding

U.S. at 436, yet counsel frequently failed to identify

"no

which claims they were working on in a given time entry.

justification

for

jurors

to

complete

such

questionnaire" (Order, Docket Entry 247, July 8, 201 1).

Third, Toussie's lawyers have failed to segregate
Toussie stated that his son had little to no

their hours spent traveling (see, e.g., PI. Ex. 6, Docket

involvement in the day-to-day operations of his

Entry 326-8 at 32 (Balber time entry dated 7/17/06 for

8

business, so the Court speculates as to why such a

"[tjravel to and from Hauppauge")) and are seeking 100

significant amount of time spent communicating

percent compensation for

with Issac was necessary.

Magistrate Judge Arlene Rosario Lindsay previously

such

hours,

even though

advised that only 50 percent of travel time is recoverable.

Such requests shock the conscience

given that

See Toussie v. Cnty. of Suffolk, No. 01-CV-6716, 2011

counsel affirmatively stated that these fees were being

U.S. Dist. LEXIS 58179, 2011

excluded from the fee request (see PL Mot. 9 ("Plaintiff

(E.D.N.Y.

has

in

awarding Plaintiffs attorney's fees in connection with

connection with the 2001 Auction, the additional claims

their successful spoliation motion); see also Anderson v.

not

included

any

fees

incurred

exclusively

May

31,

2011)

WL 2173870, at *2

(Judge

Lindsay's

order

from the 200S Action, or any other related disputes, e.g.,

City ofN.Y., 132 F. Supp. 2d 239, 243 (S.D.N.Y. 2001)

the lis pendens action filed on May 19, 200S.")), and, as

(stating that travel time is usually compensated at 50

these unreasonable fee requests so permeate counsel's

percent of counsel's hourly

time sheets, they could not have been included by

Apartments, L.L.C.,852 F. Supp. 2d 281, 2012 US. Dist.

mistake.

LEXIS 47079, 2012 WL 1096086, at *14 (E.D.N.Y. Apr.
3, 2012) (collecting cases). Counsel have not provided
the Court with exactly how many hours of travel time for

Second, Toussie's lawyers appear to be seeking fees
for all time entries that do not specifically refer to the
2001 Amended Complaint (see, e.g., PI. Ex. 4, Docket
Entry 326-6 at 10 (Braunstein time entry dated 1/25/05

billing for "legal research"); PI. Ex. 6, Docket Entry

326-8 at 16 (Pulley time

[*23] entry dated 6/15/06

billing for "[c]onduct[ing] research and composi[ng] re
elements of causes of action"); PI. Ex. 6, Docket Entry

rate); Hugee v.

which they seek attorney's fees, and,

Kimso

[*25] thus, the

Court is unable to calculate the 50 percent discount
(without scouring each time entry in the nearly 450 pages
of billing records submitted to the Court). Counsel's

failure in this regard, given Judge Lindsay's prior order
and applicable case law, appears to be purposeful and in
bad faith.

326-13 at 38 (Lowell time entry dated 6/28/1 1 billing for
"[p]repar[ing] for trial"); PL Ex. 6, Docket Entry 326-13

Fourth, Toussie's lawyers seek an award based on

at 14 (Abrahams time entry dated 2/26/11 billing for

hourly rates ranging from S375 to S905 per hour for

"[ajttention to drafting and conducting legal research for

counsel and S250 per hour for a paralegal. However,

opposition to summary judgment motion")), arguing that

these rates greatly exceed the rates currently being

such time is compensable because "[a]ll of the claims . . .

awarded in the Eastern and Southern Districts, see

brought by Plaintiff involved a common core of facts and

Barkley v.

were based on related legal theories." (PI. Mot 9.) The

05-CV-0187,

Court disagrees. There were three distinct auctions at

05-CV-S679, 2012 US. Dist. LEXIS 106011, 2012 WL

United Homes, L.L.C., Nos. 04-CV-0875,
05-CV-4386,

05-CV-5302,

05-CV-5362,

issue, and although a majority of Plaintiffs' claims were

3095526, at *7 (E.D.N.Y. July 30, 2012) (stating that

brought pursuant to 42 U.S.C. § 1983, the Court fails to

courts in this district have recently awarded fees in the

see the overlap between, for example, claims under the

range of $300-400 per hour for partners, $200-300 for

First Amendment or bill of attainder clause and the due

senior associates, and $100-200 for junior associates

process claims. Only a fraction of this time would be

(collecting cases)); Maldonado v. La Nueva Rampa, Inc.,

considered

No. 10-CV-8195, 2012 U.S. Dist. LEXIS 67058, 2012 WL

"reasonable,"

given

that

Toussie

only

succeeded on two claims. Yet counsel proposed no

1669341, at *13 (S.D.N.Y. May 14, 2012) (stating that

reduction related to their vague and generic entries, such
as "research," "summary judgment briefing," and "trial

courts in that district "have determined that the range
between $250 and $450 is generally an appropriate fee

prep." Further, counsel have a duty to "maintain billing

for experienced civil rights
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reduced Plaintiffs' fee request in connection with their

attorney-client privilege. However, the Court is
speculating, as Toussie [*28] has not invoked the

spoliation motion to hourly rates ranging from $450 to

privilege.

litigators"),

[*26]

and

Judge

appropriately

Lindsay

$300 per hour, see Toussie, 2011 U.S. Dist. LEXIS 58179,
2011 WL 2173870, at *2 . Yet, counsel in the pending

Sixth, Mr. Bather's affidavit states that lawyers

G.

Petrosinelli,

Paul

Mogin,

and

Todd

F.

motion nonetheless propose using their actual billing

Joseph

rates to calculate the amount of attorney's fees due here.9

Braunstein of Williams & Connolly billed 19.25, 131.5

Given Judge Lindsay's prior order and counsel's failure to
to the attorneys' own affidavits-that the requested rates

and 64.25 hours respectively. (Balber Aflf. 1j 7.) However,
the Court has reviewed the records submitted in support
of such figures (see PI. Ex. 4) and finds that Toussie has

arc in line with those prevailing in the community for

only provided support for 14.75, 107, and 42 hours

similar services by lawyers of reasonably comparable

respectively-a difference of 72 hours or $29,366.25.11

provide the court with "satisfactory evidence-in addition

skill, experience and reputation," Blum v. Stenson, 465

The Court has compared the hours of

11

U.S. 886, 895 n.ll, 104 S. Ct. 1541, 79 L. Ed. 2d 891
(1984), the Court finds counsel's proposed rates to be

Hamburger, Maxson, Yaflfe, Knauer & McNalley,

LLP and McDermott Will & Emery as stated in

excessive and unreasonable.

the Balber Affidavit with the firms' billing records

Mr. Balber, in his affidavit submitted in

and finds them to be accurate. The Court has not

support of Toussie's motion for attorney's fees,
states that "[sjevcral attorneys worked on this case

confirmed whether the total number of hours

from 2005 through 201 1, and as such, the hourly

hours) is accurate.

9

rate has changed over a six year time period."

(Balber Aflf. 1 8.) Yet, the papers do not break
down how many hours each attorney billed at a
given rate, so the Court is unable to verify

whether

[*27] counsel's proposed figures are

even accurate. This also prevents the Court from
simply applying more reasonable rates to the
hours billed.

submitted by Chadboume & Parke (nearly 4,500

Finally,

and

perhaps

most

egregiously,

Judge

Lindsay previously awarded Plaintiffs' counsel $21,385
(of the $47,640.10 requested) in attorney's fees in
connection with their motion for sanctions. See Toussie,
2011 US. Dust. LEXIS 58179, 2011 WL 2173870, at *2.
Counsel have included all of the hours for which they
were compensated by Judge Lindsay in the pending
request for attorney's fees. They multiplied those hours

Fifth, counsel had indicated that "all fees that were

not reasonably related to the Claims [for which judgment
was entered in Toussie's favor] were excluded and
redacted from the invoices" provided to the Court in
support of Toussie's motion. (Balber Aflf. U 6.) The

by their [*29] actual hourly rates, and then subtracted the
$21,385 awarded by Judge Lindsay from the total.
(Balber Aflf. U 5.) However, in subtracting the monetary
award from the final calculation, as opposed to the hours

attorney,

spent in connection with the motion for sanctions from
the total hours per lawyer, counsel are seeking to recover
the fees that Judge Lindsay already determined were

description, and time-are redacted or (ii) just portions of

unreasonable (i.e., the difference between the $47,640.10

the description are redacted (sec, e.g., PI. Ex. 6, Docket

requested and the $21,385 awarded).

records provided to the Court have been redacted in two
ways:

(i)

entire

cntries~i.e.,

time

date,

Entry 326-8 at 17 (Balber time entry dated 6/20/06)).
Toussie's

lawyers

do

not

appear

to

be

seeking

compensation for the time entries that were redacted in
their entirety. However, they do appear to be seeking full

compensation for the time entries that were partially
redacted,

notwithstanding

counsel's

assertion

that

The Court finds that the above examples clearly
evidence counsel's bad faith in seeking almost $2.8
million in attorney's
Circuit stated in Brown,

portions of this time are "not reasonably related" to the

2004 due process claims.10
10

fees and more than justify a

complete denial of attorney's fees.12 As the Seventh

If ... the Court were required to award a
reasonable

The Court notes that counsel may be

redacting entries that they believe are protected by

fee

when

an

outrageously

unreasonable one has been asked for,
claimants would be encouraged to make
unreasonable demands, knowing that the
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consequence of such

however, are more appropriately characterized as

misconduct would be reduction of their fee

costs, as he was no longer representing Toussie

to what they should have asked for in the

when he testified on his behalf, and the parties

first place.

resolved

only

unfavorable

the

issue

of

costs

without

Court

intervention.
612 F.2d at 1058. Here, counsel have so grossly inflated

13

their fee application to a figure more than 200 times

frequently applied ten percent discounts to their

The Court notes that although counsel

Toussie's recovery—by ignoring prior directives of Judge

fees to Toussie (see, e.g., PI. Ex. 6, Docket Entry

Lindsay, [*30] seeking fees related to claims on which

326-13 at 16; PI. Ex. 4, Docket Entry 326-6 at 9),

Plaintiffs obviously did not prevail, misrepresenting the

no such discount

total

pending motion.

number

of

hours

billed,

and

providing

[*31] was proposed in the

extraordinarily vague descriptions of billable hours in
block time entries such that the Court cannot even begin
to determine how many hours were actually spent on

Toussie's successful claims—in the hopes that the Court

would award even a small fraction of that.13 Such
conduct will not be tolerated, and, accordingly, the Court

CONCLUSION

For the foregoing reasons, Toussie's motion for
attorney's fees is DENIED in its entirety.
SO ORDERED.

declines to award any attorney's fees.
/s/ JOANNA SEYBERT

12

While there are four separate law firms

seeking attorney's fees, the issues discussed above

Joanna Seybert, U.S.D.J.

permeate all of the firms' billing records, with the

exception

of

the

fees

submitted

by

Mr.

Dated: September 6, 2012

Hamburger in connection with his testifying on
behalf of Toussie. Mr. Hamburger's witness fees.

Central Islip, New York
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DEPARTMENT
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December 17, 2009, Decided
December 17, 2009, Entered

SUBSEQUENT HISTORY: Subsequent appeal al Nahi

enriched at the attorney's expense. Any such recovery in

v. Sells, 82 AD.id 645, 919 NYS2d 335, 2011 N.Y. App.

quantum meruit must be limited, however, to the fair and

Div. LEXIS 2411 (N.Y. App. Div.

reasonable value of defendants' services.

Isi Dcp'l,

Mar. 29.

2011)

COUNSEL: [***1] The Ahramson Law Group, PLLC,
PRIOR HISTORY:

Appeal from orders of the

Supreme Court, New York County (O. Peter Sherwood,

New York City {Robert Frederic Martin of counsel), for
appellant.

J.), entered February 13, 2009 and June 9, 2009. The
order entered February

13, 2009, insofar as appealed

from, granted defendants' motion to dismiss plaintiffs

Rosato &Lucciola, New York City (Joseph S. Rosalo and
Gerard A. Lucciola of counsel), for respondents.

first cause of action for a declaration that defendants
forfeited

any

noncompliance

right
with

to
22

a

legal

NYCRR

fee

by

12 15. 1.

reason
The

of

order

entered June 9, 2009, insofar as appealed from, denied

plaintiffs

motion

to

dismiss

defendants'

JUDGES: John W. Sweeny, J. P., John T. Buckley,
James M.

Callcrson,

Rolando

T.

Acosla,

Helen

E.

Frccdman, JJ. Opinion by Buckley, J. All concur.

first

counterclaim seeking to recover legal fees on the basis of

OPINION BY: John T. Buckley

a written retainer agreement.
OPINION

1*253]

1**43] Buckley, J.

In

action

HEADNOTES
Attorney and Client — Compensation ~ Quantum

this

defendant attorneys

Meruit

for

declaratory

seek to

enforce

and
the

other
terms

relief,
of a

contingency fee retainer agreement.

Defendant attorneys, who prepared a contingency fee
retainer agreement that allegedly failed to comply with 22
NYCRR 12 1 5.1, were not barred from recovering the fair
and reasonable value of their services from plaintiff client
in quantum meruit. A client should not be unjustly

It

was error to dismiss the

first cause of action

merely because plaintiff is not entitled to the

[***2]

declaration he seeks (.see Lanza v Wagner, II NY2d 317,
334, 183 NE2d 670, 229 NYS2d 380 [1962], cert denied
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371 US 901, 83 S Ci 205, 9 L Ed 2d 164 [1962])\ the

[1994]; Demov, Morns, Levin & Shein, 53 NY2d at 558;

proper course is to declare in favor of defendants {see

Matter ofKrooks, 257 NY at 332-333). [***4] After the

Holliswood Care Ctr. v Whalen, 58 NY2d 1001, 1004,

termination of the relationship, the client and attorney of

461 NYS2d 1009 (1983J-,MonSelli v

course remain free to reach a new agreement that, in lieu

Sharp, 140 AD2d 273, 528 NYS2d 571 [1988]). The

of a fixed dollar amount for the quantum meruit value of

agreement

services rendered, the discharged attorney shall receive as

448 NE2d 794,

aspects

of the

contingency

fee

retainer

of the

prepared by defendants and signed by plaintiff that

compensation a contingent percentage [**44]

allegedly render it noncompliant with 22 NYCRR 1215.1
do not bar defendants from recovering in quantum meruit

recovery, determined either at the time of substitution or

{see Seth Rubenstein, P.C. v Ganea, 41 AD3d 54, 60-64,

at 658; Lai Ling Cheng, 73 NY2d at 458; Reubenbaum v

833 NYS2d 566 [2007]; see also Egnotovich v Katten

B. & H. Express, 6 AD2d 47, 48-49, 174 NYS2d 287

Muchin Zavis & Roseman LLP, 55 AD3d 462, 464, 866

[1958]). However, such

NYS2d 156 [2008]; Nicoll & Davis LLP v Ainetchi, 52

cannot be compelled by the attorney; it can only be

AD3d4l2, 859 NYS2d 368 [2008]).

reached with the consent of the client.

the conclusion of the case {see Matter of Cohen, 81 NY2d

an arrangement of payment

We need not decide whether any of the alleged

By contrast, where the dispute is between successive

in

lawyers, rather than between the client and the attorney, a

defects

in

the

retainer

agreement,

alone

or

combination, bar recovery in contract. Provided that

different set of rules applies {see Matter of Cohen, 81

defendant attorneys were not discharged for cause, in

NY2d at 658; Lai Ling Cheng,

which case they would not be entitled to any fee {see

Reubenbaum,

Matter of Montgomery, 272 NY 323, 326, 6 NE2d 40

outgoing attorney may elect, even over the objections of

73 NY2d at

458;

6 AD2d at 49). In that situation, the

incoming

attorney,

either

quantum

meruit

[1936]), their recovery would be limited to the fair and

the

reasonable value of their services, computed on the basis

compensation in a fixed dollar amount at the time of

of quantum meruit {see Matter of Cohen v Grainger,

discharge, or a contingent percentage fee, determined

Tesoriero & Bell, 81 NY2d 655, 658, 622 NE2d 288, 602

cither at the time of substitution or the conclusion of the

NYS2d 788 [1993]; Lai Ling Cheng v Modansky Leasing

case {see Matter of Cohen, 81 NY2d at 658; [***5] Lai

Co.. 73 NY2d 454, 457-458, 539 NE2d 570, 541 NYS2d

Ling Cheng, 73 NY2d at 458-459; Levy v Laing, 43 AD3d

Weitz,

713, 715, 843 NYS2d 542 [2007]; Pearl v Metropolitan

Damashek <£ Shoot v City of New York, 302 AD2d 183,

Transp. Auth., 156 AD2d 281, 282-283, 548 NYS2d 669

186, 188-189, 754 NYS2d 220 [2002]; Smith v. Boscov's

[1 989];Reubenbaum, 6 AD2d at 49). Even then, however,

Dep't Store, 192AD2d949, 950, 596 NYS2d 575 [1 993]).

in the absence of an agreement between the outgoing and

742

[1989];

[***3]

Schneider,

Kleinick,

The rationale for the rule is that, due to the special

incoming attorneys, the contingent percentage fee is

relationship of the utmost trust and confidence between a

measured by quantum meruit, based on the discharged

client and an attorney, the client has the right to discharge

attorney's proportionate share of the work performed on

the attorney at any time, for any reason, or for no reason,

the whole case, in addition to the amount of recovery {see

regardless of any particularized retainer agreement, and

Lai Ling Cheng, 73 NY2d at 458-459; see also Matter of

the client should not be compelled to pay damages for

Cohen, 81 NY2d at 658; Reubenbaum, 6 AD2d at 49).

exercising the absolute right to cancel the contract {see

Indeed, the additional option of contingent percentage

114 NE 46

compensation that a discharged attorney has against

Martin v Camp, 219 NY 170,

173-176,

[1916]; see also Demov, Morris, Levin & Shein v. Glantz,

incoming attorneys, not available as against the former

53 NY2d 553, 556-557, 428 NE2d 387, 444 NYS2d 55

client, sounds in quantum meruit: the incoming attorneys

[1981J; Matter of Montgomery, 272 NY at 327; Matter of

should not be unjustly enriched at the expense of the

Kroohs, 257 NY 329, 331-332, 178 NE 548 [1931]).

outgoing attorney.

Against the client's unqualified [*254] right to terminate
the attorney-client relationship is balanced the notion that

The dispute at hand is between only the client and

a client should not be unjustly enriched at the attorney's

the discharged attorney. Therefore, if it is established that

expense or take undue advantage of the attorney, and

defendants [*255] were discharged without cause, their

therefore the attorney is entitled to recover the reasonable

recovery is limited to quantum meruit in a fixed dollar

value of services rendered {see Matter of Cooperman, 83

amount, which may be more or less than that provided in

NY2d 465, 473-474, 633 NE2d 1069, 611 NYS2d 465

the rescinded contract that had existed between them and
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70 A.D.3d 252, *255; 892 N.Y.S.2d 41, **44;

2009 N.Y. App. Div. LEXIS 9219, ***5; 2009 NY Slip Op 9408

plaintifT, [***6] and which may be presently payable or

should be modified, on the law, to declare that defendants

secured by lien (see Matter of Montgomery, 272 NY at

did not forfeit their right to a legal fee [***7] by reason

326-328; Paulsen v Halpin,

of the alleged noncompliance with 22 NYCRR 1215.1,

NYS2d 333

[1980];

74 AD2d 990, 991, 427

Reubenbaum,

6 AD2d at

48).

and otherwise affirmed, without costs; the order of the

Although the annulled contingency fee agreement no

same court and Justice, entered June 9, 2009, which,

longer governs the parties' relationship, it may "be taken

insofar as appealed from, denied plaintiffs motion to

into consideration as a guide for ascertaining quantum

dismiss defendants' first counterclaim seeking to recover

meruit" (Matter of Tillman, 259 NY 133, 135, 181 NE 75

legal fees on the basis of a written retainer agreement,

[1932]), in addition to such pertinent factors as " 'the

should be modified, on the law, to limit any recovery of

nature of the litigation, the difficulty of the case, the time

legal fees to quantum meruit, and otherwise affirmed,

spent,

without costs.

the

amount

of money

involved,

the results

achieved and amounts customarily charged for similar
services in the same locality' " (Schneider, Kleinick,

Weitz, Damashek & Shoot, 302 AD2d at 189 quoting

Sweeny, J.P., Catterson, Acosta and Freedman, JJ.,
concur

Smith, 192 AD2d at 951).
Order, Supreme Court, New York County, entered

Accordingly, the order of the Supreme Court, New

February 13, 2009, modified, on the law, to declare that

York County (O. Peter Sherwood, J.), entered February

defendants did not forfeit their right to a legal fee by

13, 2009, which, insofar as appealed from, granted

reason of the alleged noncompliance with 22 NYCRR

defendant attorneys' motion to dismiss plaintiff former

1215.1, and otherwise affirmed, without costs. Order,

client's first cause of action

same court, entered June 9, 2009, modified, on the law, to

for a declaration that

defendant attorneys [**45] forfeited any right to a legal

limit any recovery of legal fees to quantum meruit, and

fee by reason of noncompliance with 22 NYCRR 1215.1,

otherwise affirmed, without costs.
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DEPARTMENT
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1622; 49A.L.R.6lh 801

March 3, 2000, Decided

dismissing the complaint, and the plaintiff cross-appeals,
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as limited by its brief, from so much of the same order as
Attorney

and

Client-Compensation.— Retainer

agreement was unenforceable as

violative of public

denied its motion for summary judgment on the issue of

liability and for an inquest on the issue of damages.

policy since it was susceptible of no interpretation other
than that it constituted arrangement for fee in domestic

relations matter,

payment or amount

of which was

Ordered that the order is modified, on the law, by

deleting the provision thereof denying that branch of the

contingent upon securing of divorce or determined by

defendant's

reference to amount of maintenance, support, equitable

judgment dismissing

cross

motion

distribution or property settlement

substituting therefor a provision granting that branch of

the

which
first

was

cause

for

summary

of action

and

the cross motion; as so modified, the order is affirmed
COUNSEL: [***1J Hanna & Vlahakis, Brooklyn, N.Y.

insofar as appealed and cross-appealed from, with costs

(Derrick Hanna of counsel), for appellant-respondent.

to the defendant.

Howard M. File, Esq., P.C., Stalcn Island, N.Y. (Remy
Larson of counsel), for respondent-appellant.

"[A]ltomey-client
matter of special

[***2]

fee

agreements

are

a

[*644] concern to the courts and arc

enforceable and affected by lofty principles different
JUDGES:

WILLIAM F. MASTRO, J.P.,

BALKIN,

THOMAS

BELEN, JJ.

A.

RUTH

C.

from

ARIEL

E.

contracts" (Mailer of Cooperman, S3 NY2d 465, 472, 633

DICKERSON

NE2d 1069, 611 NYS2d 465 [1994]). " '[C] ourts as a

DICKBRSON,

MASTRO, J.P., BALKIN,

and BELEN, JJ., concur.

those

applicable

to

commonplace

commercial

matter of public policy give particular scrutiny to fee
arrangements between attorneys and clients, casting the

OPINION

burden

on

attorneys

who

have

drafted

the

retainer

agreements to show that the contracts arc fair, reasonable,
[*643]

[**503] In an action, inter alia, to recover

unpaid legal fees, the defendant appeals, as limited by her
brief, from so much of an order of the Supreme Court,

Richmond County (Fusco, J.), dated June 30, 2008, as
denied

her

cross

motion

for

summary judgment

and fully known and understood by their clients' " ( King
v Fox, 7 NY3d 181, 191. 851 NE2d 1184, 818 NYS2d 833
[2111)6], quoting Shaw v Manufacturers Hanover Trust
Co.. 68 NY2d 172, 176, 499 NE2d 864, 507 NYS2d 610
[1986]; see Selh Rubenslein, P.C. v Canea, 41 AD3d 54,

Page 152 of 792

Page 2

60 A.D.3d 643, *644; 875 N.Y.S.2d 502, **503;

2009 N.Y. App. Div. LEXIS 1582, ***2; 2009 NY Slip Op 1622

60, 833 NYS2d 566 [2007]). "Contingent fee agreements

[***4] the Supreme Court should have granted that

between attorneys and their clients . . . generally allow a
client without financial means to obtain legal access to

branch of the defendant's cross motion which was for
summary judgment dismissing the first cause of action,

the civil justice system" (King v Fox, 7 NY3d at 192).

seeking recovery upon the retainer agreement

"While an attorney may charge a contingency fee to

2d, Attorneys at Law § 209), [a] lawyer shall not enter

"If the terms of a retainer agreement are not
established, or if a client discharges an attorney without

into an arrangement for, charge or collect . . . [a]ny fee in

cause, the attorney [*645] may recover only in quantum

a domestic relations matter, the payment or amount of

meruit to the extent that the fair and reasonable value of

which is contingent upon the securing of a divorce or in

legal services can be established" (Seth Rubenstein, P.C.

any way [***3] determined by reference to the amount
of maintenance, support, equitable distribution or

v Ganea, 41 AD3d at 60). " 'In order to make out a claim

property settlement' " (Ross v DeLorenzo, 28 AD3d 631,

performance of the services in good faith, (2) the

22

acceptance of the services by the person to whom they

prosecute nonmatrimonial claims generally (see 7 NY Jur

[**504]

813 NYS2d 756 [2006], quoting

633,

in quantum meruit, a claimant must establish (1) the

rendered,

(3)

an

of compensation

expectation

NYCRR 1200.1! [c] [2] [i]\ see 22 NYCRR 1400.1,

are

1400.2). " The rule against contingent fees in domestic
relations cases in New York is deep seated and well

therefor, and (4) the reasonable value of the services' "
(Ross v DeLorenzo, 28 AD3d at 635, quoting Matter of

established. The policy reasons include a belief that this

Alu, 302 AD2d 520, 520, 755 NYS.2d 289 [2003]). In

of fee

kind

might

induce

lawyers

discourage

to

reconciliation and encourage bitter and wounding court
battles' " (Ross v DeLorenzo,

28 AD3d at 633-634,

support of its motion for summary judgment, the plaintiff

established that it performed

legal services on the

defendant's behalf in good faith, and that the defendant
accepted these services. However, the plaintiff failed, on

quoting 7 NY Jur 2d, Attorneys at Law § 21 1).

this motion, to establish that it expected compensation for
Here, contrary to the plaintiffs contentions, the

its services, at least insofar as the matrimonial
was

concerned,

and

failed

[***5]

establish

the

Accordingly,

the

to

retainer agreement at issue, dated May 26, 2000, as

matter

drafted, is susceptible of no interpretation other than that

reasonable

it constituted an " 'arrangement for . . . [a] fee in a

Supreme

domestic relations matter, the payment or amount of

plaintiffs motion which was for summary judgment on

which [wa]s contingent upon the securing of a divorce or

the second cause of action, seeking recovery in quantum

.

.

.

determined

by

to

reference

the

amount of

maintenance, support, equitable distribution or property

settlement' " (Ross v DeLorenzo,

28 AD3d at 633,

quoting 22 NYCRR 1200.11 [c] [2] [i]\ see 22 NYCRR
1400.1,

1400.2).

Accordingly,

the

agreement

value

of its

Court properly

services.

denied that branch of the

meruit. The court also properly denied that branch of the

defendant's

cross

motion

which

was

for

summary

judgment dismissing the second cause of action .Mastro,

J.P., Balkin, Dickerson and Belcn, JJ., concur.

was

unenforceable as violative of public policy. Therefore,
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HARVEY B. BESUNDER
Mr. Besunder was admitted to the practice of law in 1967, and from 1991-2010 had
had his own law practice in Suffolk County. In September 2010 he merged his firm with that
of Bracken & Margolin, to form Bracken Margolin Besunder LLP. Prior to that time, he was a
member of the firm of Cruser, Hills, Hills & Besunder, an Assistant County Attorney for Suffolk
County in the Condemnation Department, a member of the Suffolk County Attorney's Office
and a Law Assistant in the Suffolk County District Court.
From 1993-1994, Mr. Besunder served as President of the Suffolk County Bar
Association, and has been a member and/or Chair of that Association's Condemnation
Committee, Grievance Committee, Judiciary Committee, and Bench-Bar Committee.
Mr. Besunder is also an active member of the New York State Bar Association. From
1993 to 1997, he served on the Executive Committee of the Association's Real Property
Section, and was a member of the Association's House of Delegates, Committee on Lawyer
Discipline, By-Laws Committee and the Nominating Committee. From 1996-1999, he served
as Chair of the Committee on Lawyer Discipline.
From 1988 to 1996, he served as a member of the Grievance Committee for the
Tenth Judicial District, and in 1997, he was appointed to serve on the Judicial Salaries
Commission and served on the Independent Judicial Qualifications Commission from 20072011. He is currently a member of the Committee on Character and Fitness.
He has lectured extensively on behalf of the Suffolk Academy of Law, on such topics
as ethics and the disciplinary process, real property issues, and for the State Bar on
Condemnation valuation issues.
Mr. Besunder has received several awards of Recognition including a Special Award
of Recognition, as well as two awards for Pro Bono service. In 2010 Mr. Besunder received
the prestigious Presidents Award for Service to the Legal Profession.
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HARVEY BRUCE BESUNDER
BRACKEN MARGOLIN BESUNDER
1050 OLD NICHOLS ROAD
ISLANDIA, NY 11749
(631) 234-8585
FACSIMILE: (631) 234-8702
E-MAIL: HBESUNDER@BMBLAWLLP.COM

EDUCATION
Brooklyn Law School
LL.B June, 1967 (By permission of the State of New York, this degree is
now changed to Juris Doctor).
Adelphi University
Bachelor of Arts, History, 1964

ADMISSION
New York (Second Department), December, 1967.
U.S. District Court, Southern District of New York, February, 1973.
U.S. District Court, Eastern District of New York, February, 1973.
United States Supreme Court, May, 1974.
U.S. Court of Military Appeals, May, 1993.
U.S. Court of Federal Claims, May 1993.
U.S. Court of Appeals for the Federal Circuit, July 1993.

EMPLOYMENT RECORD
Bracken Margolin Besunder--- Partner-2010-Present
Law Offices of Harvey B. Besunder, P.C. 2006 - 2010
Partner, Pruzansky & Besunder, LLP, 2001 - 2005
Law Offices of Harvey B. Besunder, 1993 - 2001
Partner, Besunder and Burner, 1991 - 1993
Partner, Cruser, Hills, Hills & Besunder, 1979 - 1990
Partner, Bazell & Besunder, 1975 - 1979
Assistant County Attorney, Condemnation Department, Suffolk County
Attorney's Office, 1972 - 1979
Assistant County Attorney, Chief, Family Court Department, 1971 - 1972
Judicial Law Clerk, Suffolk County District Court, 1969 - 1971
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AFFILIATIONS
Suffolk County Bar Association
Member, Suffolk County Bar Association
President
President Elect
First Vice President
Second Vice President
Treasurer
Secretary
Director

1993 - 1994
1992 - 1993
1991 - 1992
1990 - 1991
1989 - 1990
1988 - 1989
1986 - 1988

Condemnation Committee
Member
Chairman

1978 - present
1978 - present
1978 - 1980

Grievance Committee
Co-Chair
Overall Chair

1982 - 1984
1984 - 1986

Judiciary Committee
Member

1982 - 1986

Bench Bar Committee
Chair
Member

1991-1993
1993-present

Professionalism Committee and Ethics

1998 - present

New York State Bar Association
Member, New York State Bar Association
Member, Condemnation and Tax Certiorari Committee of the Real
Property Section
Real Property Section, Executive Committee
Member
1993 - 1998
House of Delegates
Delegate

1990 - 1994
1996 - 1998

Committee on Lawyer Discipline
Member
Chair

1999 - present
1996 - 1999

By-Laws Committee
Member

1999 - 2003
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APPOINTMENTS
Tenth Judicial District Grievance Committee
Member
1988 - 1996
Judicial Salaries Commission
1997 – 1998
Character and Fitness Committee
2006-Present
Independent Judicial Election Qualification
Commission
2007-2011
Commercial Division Advisory Council
2013
AWARDSAwards include several awards of Recognition of the Suffolk County Bar
Association, Two Pro Bono Awards, A special award of Recognition and the President’s
Award in 2010; Suffolk County Bar Association Lifetime Achievement Award (2014)

LECTURES & PROGRAMS
Suffolk Academy of Law
• Legal Ethics and Disciplinary Process
• The Effect of New York State Wetlands Act on Valuation in Condemnation
• Valuation of Special Purposes Properties
• Trial Demonstration of a Condemnation Involving Wetlands
• Contested Wills and Estates
• A General Law Practice, a lecture on the general practice of law to high school
students and for adult education programs given by the Lions Club and Kiwanis
Club, Suffolk County Chapters
• Judge, New York State Bar Association Moot Court Competition
• Tax Grievance Procedure, Suffolk County Women's Bar Association
• Basics of Eminent Domain
Association of the Bar, City of New York
• Effect of Eminent Domain Procedure Law on Villages, Towns and Cities
Lorman Education Services
• Trial Preparation and Trial-Eminent Domain
NY State Bar Association
• Ethics
• Condemnation
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JUSTIN M. BLOCK
356 Veterans Memorial Highway, Suite 8 North
Commack, New York 11725
(631) 543-2200
(631) 543-2210 (fax)
email: jblock@jmbpc.com
EMPLOYMENT
5/88 to 8/91
1/2000 to present

Law Offices of JUSTIN M. BLOCK and JUSTIN M. BLOCK,P.C.
354 Veterans Memorial Highway, Suite 3, Commack NY 11725
300 Garden City Plaza, Suite 130, Garden City NY 11530
Sole practitioner in general practice. As Justin M. Block, P.C.,
successor to Jaeger & Block, LLP

8/91 to 7/92
4/96 to 12/99

JAEGER & BLOCK
One Suffolk Square, Suite 500, Islandia, NY 11722
250 Old Country Road, Mineola, NY 11501
Partner in private general practice law firm, with concentration on civil and
criminal litigation and trial work. Successor firm to Jaeger, Mari & Block.

7/92 to 4/96

JAEGER, MARI & BLOCK
One Suffolk Square, Suite 500, Islandia, NY 11722
250 Old Country Road, Mineola, NY 11501
Successor firm to Jaeger & Block. Partner in general practice, litigationoriented firm. Duties concentrate in trial and settlement of criminal and
traffic matters, personal injury cases and complex real estate and
business/corporate transactions.

9/84 to 8/85

BAUMANN & SONS TRANSPORTATION CO., INC.
Railroad Avenue, Northport, NY 11768
Operations and Personnel Manager for multi-location transportation firm with
over 2,000 employees and over $20 million in gross revenues. Duties
included resolution of employer-employee disputes in non-union setting,
extensive contact and negotiation with governmental entities and school
districts over contract interpretation and implementation, streamlining of
existing structure and procedures, and supervision of overall day-to-day
operation of business.
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EMPLOYMENT (CONTINUED)
5/84 to 9/84

NEW YORK STATE MEDIATION BOARD
400 Broome Street, New York, NY
Arbitrator/Mediator of labor disputes involving private and public sector
employers and employees in New York City and metropolitan area.

OTHER ACTIVITIES AND AWARDS
-Treasurer, Suffolk County Bar Association, June 2014-present
-Secretary, Suffolk County Bar Association, June 2013-May, 2014
-Member, House of Delegates, New York State Bar Association, 2008-2012
-Alumni of the Year Award, Hauppauge High School, 2014
-Treasurer, Marvin Jones Charitable Foundation
-Member, Board of Directors, Marvin Jones Charitable Foundation
-Counsel and Member, Board of Directors, Jennifer Ferraro Foundation
-Member, Board of Directors, Suffolk County Bar Association, 2005-2008
-Chair, Ethics and Professionalism Committee, 2008-2010, 2012-present
-Chair, Legislative Review Committee, 2008-2013
-Chair, Suffolk County Bar Association Fee Disputes Committee, 2000 to 2004
-Chair, Solo and Small Firm Practitioners Committee, 2004 to 2005
-Directors’ Award, Suffolk County Bar Association, 2002
-Award of Recognition, Suffolk County Bar Association, 1991, 2005
-American Heart Association, Long Island Region, Award for Distinguished Service in
Advancing the Fight Against Heart Disease, 1996
-Chairman, Board of Directors, American Heart Association, Long Island Region, 1994
to 1996
-Chairman, Board of Directors, American Heart Association, Suffolk County Region,
1992-1994
-Member, Board of Directors, American Heart Association, New York State Affiliate,
1994 to 1996
-Member, Executive Committee, Board of Directors, American Heart Association,
Long Island Region, 1994 to 1997
-Member, Executive Committee, Board of Directors, American Heart Association, Suffolk
County Region, 1990 to 1994
-Member, New York State Task Force on Major Gifts, American Heart Association, New
York State Affiliate, Syracuse, New York, 1992 to 1994
-Member, Board of Directors, American Heart Association, Long Island Region, 1994
to present
-Member, Board of Directors, American Heart Association, Suffolk Region, 1990-94
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OTHER ACTIVITIES AND AWARDS (CONTINUED)
-Co-Chairman, Kentucky Derby Day Heart Ball, American Heart Association, Suffolk
Region, 1990-1994
-Co-Chairman, Affair For Your Heart (Long Island Region Fund Raiser), American
Heart Association, Long Island Region, 1994 to 1997
-Vice President, Board of Directors, Juvenile Diabetes Foundation, Long Island Chapter,
1999-2001
-Chairman, Nominating Committee, Juvenile Diabetes Foundation, Long Island Chapter,
1999-2001
-Chairman, Suffolk County, Family Teams, Walk to Cure Diabetes, Juvenile Diabetes
Foundation, Long Island Chapter, 1999
-Member, Board of Directors, Juvenile Diabetes Foundation, Long Island Chapter, 1997 to
2001
-President, Hauppauge Rotary Club, July, 2001 to June, 2002, July 2005 to June, 2006
-Member, Hauppauge Rotary Club, 1997 to present
-Assistant District Governor, Rotary District 7260, 2007-present
-Chairman, Ira P. Block Memorial Golf Classic, Hauppauge Rotary Club, 1997 to present
-Adjunct Professor of Business Law, Dowling College MBA Program, 1996, 1998
-Original Counsel, The Long Island Holocaust Memorial
-Suffolk County Bar Association, Award of Recognition, 1990
-Member, Suffolk County Bar Association, 1988 to present
-Member, Suffolk County Bar Association Task Force on Changes to Code of Professional
Conduct, 2005
-Member, Suffolk County Bar Association In-House Technology Committee, 2005
-Chairman, Suffolk County Bar Association Young Lawyers Committee, 1990-92
-Organizer and Lecturer, Suffolk County Bar Association Law Office Economics and
Management Seminar, 1991 to 1998, 2006
-Organizer and Lecturer, Suffolk County Bar Association Law Biz Conference
-Lecturer, “Birth of a Law Practice”, Suffolk Academy of Law, 2004
-Mentor, New York State Bar Association Young Lawyers Committee, 1995 to 1999
-Member, Suffolk County Bar Association Bench-Bar Committee, 2003-2005, 2011-2012
-Member, Suffolk County Bar Association Grievance Committee, 1998 to present
-Member, Suffolk County Bar Association Ethics Committee, 1994 to 1996, 2005-06,
2007 to present
-Member, Suffolk County Bar Association Fee Disputes Committee, 1995 to 2001,
2004 to present
-Member, Suffolk County Bar Association District Court Committee, 1994 to present
-Member, Suffolk County Bar Association Solo and Small Firm Practitioners Committee,
1997 to 2001, 2004-present
-Author of several articles in Suffolk Lawyer
-Judge, Suffolk County Academy of Law Mock Trials, 1998
-Coach, Hauppauge High School Mock Trial Team, 2000
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OTHER ACTIVITIES AND AWARDS (CONTINUED)
-Listed in "Who's Who in Practicing Attorneys", 1990
-Moot Court Judge, Touro Law School, Huntington, 1991 and 1992
-Participant, New York State Bar Association Law Day, 1992
-Counsel, Addictions Advisory Board of Long Island, 1993 to 1995
-Counsel, Board of Directors, New York State Racquetball Association, 1993 to 1998
-Member, Industrial Relations Research Association, 1982 to 1997
-Member, Industrial Relations Research Association, Long Island Chapter, 1982 to
1997
-Member, New York State Bar Association, 1988 to 1996, 2007-present
-Member, American Bar Association, 1988 to 1996
-Member, Nassau-Suffolk Trial Lawyers Association, 1990 to 1997
-Member, New York State Trial Lawyers Association, 1990 to 1995
-Member, National Association of Criminal Defense Lawyers, 1988 to 1998
EDUCATION
HOFSTRA UNIVERSITY SCHOOL OF LAW
J.D. Conferred, May, 1988
CORNELL UNIVERSITY, SCHOOL OF INDUSTRIAL AND LABOR RELATIONS
B.S. Conferred, May, 1984
PERSONAL AND BIOGRAPHICAL
Born:
March 21, 1963
Brooklyn, New York
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QUESTIONS PRESENTED
1.

Did the Appellate Division fail to undertake the required independent review
to determine (a) whether the content of an allegedly defamatory campaign
flier was constitutionally protected as nonactionable opinion, and (b)
whether the public official plaintiff established with convincing clarity that
the defendant acted with constitutional malice?

2.

Was a campaign flier which included a statement that plaintiff, a candidate
for public office, “broke the law”, an expression of nonactionable opinion
that may not be the subject of a private defamation action?

3.

Does the record as a whole include clear and convincing proof of
constitutional malice?
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JURISDICTION
The Court has jurisdiction to entertain this appeal and to review the
questions raised pursuant to CPLR §5602(a) (i). This action originated in the
Supreme Court, the appeal is from an order of the Appellate Division which finally
determines the action, and this Court granted permission to appeal the order of the
Appellate Division by order dated June 10, 2008. This Court also has jurisdiction
to entertain the appeal pursuant to CPLR § 5601(b)(1) because the appeal raises
substantial constitutional questions directly involving construction of the
Constitutions of both this State and the United States.
The issues raised by this appeal are each preserved for review by this
Court.

The first question concerns defendant Hunderfund’s contention that

reviewing courts are required to make an independent examination of the entire
record to determine whether an allegedly defamatory publication is constitutionally
protected as nonactionable opinion. The issue was raised in Hunderfund's post trial
motion to set aside the verdict and for a directed verdict (A-2568) 1 , in the order of
the trial court setting aside the jury’s verdict and directing judgment in favor of
Hunderfund, (A-5-8),

and in Hunderfund’s Brief in the Appellate Division

1

Parenthetical references preceded by “A” are to the corresponding pages of the
Appellate Division Appendix.
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(Hunderfund Brief, pp. 32 passim).
The second, related issue, concerns Hunderfund’s contention that
reviewing courts are required to make a similar independent examination to
determine if the record as a whole includes clear and convincing evidence of actual
or constitutional malice. This issue was raised in both Hunderfund's written post
trial motion (A-2568), and in Hunderfund’s Brief in the Appellate Division
(Hunderfund Brief, pp. vii, 32).
Above and beyond the issues concerning the proper standard of
review, substantial constitutional questions are raised by the Appellate Division’s
rejection of Hunderfund’s contention that the subject publication constituted
privileged opinion under Article I, §8 of the New York State Constitution and the
First Amendment to the United States Constitution. The opinion issue was raised
and preserved in the courts below in Hunderfund's answer to the complaint (A-6263), Hunderfund's post trial motion to set aside the verdict and for a directed
verdict (A-2567), the order of the trial court setting aside the verdict and directing
a verdict in favor of Hunderfund (A-5-8), and in Hunderfund’s Brief filed in the
Appellate Division (Hunderfund Brief, pp. 32-43).
Substantial constitutional questions also are raised by the Appellate
Division’s reinstatement of a defamation verdict in favor of a public official in the
absence of clear and convincing evidence of actual malice as required by the First
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Amendment. The issue was preserved for the Court’s review, inter alia, by
Hunderfund's answer to the complaint (A-61), Hunderfund's oral motion for a
directed verdict (A-2254-2258), Hunderfund's post trial motion for a directed
verdict (A-2567-69), the order of the trial court setting aside the verdict and
directing a verdict in favor of Hunderfund (A-6), Shulman's brief in the Appellate
Division (Shulman Brief, pp. 30-38), and Hunderfund's brief in the Appellate
Division (Hunderfund Brief, pp. 50-52).
Finally, Hunderfund’s challenge to the award of punitive damages
was raised in Hunderfund's oral post trial motion to set aside the verdict (A-230405), Hunderfund's written post trial motion to set aside the verdict (A-2560-2567),
and in Hunderfund’s Brief to the Appellate Division (Hunderfund Brief, pp. 4959).
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PRELIMINARY STATEMENT
This appeal, taken by permission, seeks reversal of an Appellate
Division decision and order sustaining a $100,000 punitive damage award in a
defamation case arising out of a contested school board election.
Appellant James Hunderfund was the school superintendent in the
Commack, Long Island, school district. He was accused of defaming a school
board member, respondent Larry Shulman, through the publication and distribution
of a political campaign flier by a group opposing Shulman’s reelection to the
school board. The flier, in pertinent part, began with the banner “WHY WE
REGRET THAT WE CANNOT ENDORSE LARRY SHULMAN.” In explaining
its opinion, the flier included a heading stating that Shulman “BROKE THE
LAW.” The heading was immediately followed by an explanation which included
the following statements of opinion and fact:
“Shulman flagrantly broke the law when he awarded a
lucrative food service contract to one of his business
associates. Concerned Citizens has verified the fact that
Shulman NEVER revealed his business relationship with
the food service company PRIOR to the awarding of this
contract. Shulman’s disregard of ethical principles and
conflict of interest laws has cost the District dearly.”
A Suffolk County jury found that the statement “BROKE THE
LAW” was false and defamatory, and awarded Shulman no compensatory damages
and $100,000 punitive damages. The trial judge (Hon. John J. J. Jones, Jr.) set
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aside the verdict on constitutional grounds. The Appellate Division reversed the
trial court, reinstating the jury’s verdict and also granting Shulman $1.00 in
compensatory damages.
The Appellate Division’s decision departed from well-settled
precedents in several critical respects. The Appellate Division failed to correctly
apply, or even mention, the established case law safeguards that are essential to the
protection of free speech on matters of public concern.
First, instead of engaging in a searching, independent review of the
record to determine whether the offending campaign flier was constitutionally
protected as the author’s political “opinion,” the Appellate Division impermissibly
deferred to the jury’s verdict, explaining that a “valid line of reasoning existed for
a rational person to conclude that the average reader of the flier would believe that
the statement [“BROKE THE LAW”] was fact” rather than opinion. This was
plain error. See Point I, infra.
In cases involving claims of constitutionally protected free speech, a
reviewing court has a duty to independently review the record to “assure [itself]
that the judgment does not constitute a forbidden intrusion on the field of free
expression.”

New York Times v. Sullivan, 376 US 254, 285 (1964).

The

Appellate Division made no effort to engage in such an independent review. Its
abdication of that duty, by itself, mandates a reversal of the judgment below.
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Second, the Appellate Division impermissibly deferred to the jury’s
verdict when it found that “[t]here was legally sufficient evidence in the record to
support the jury’s finding that Hunderfund was motivated by malice.” Again,
applicable precedents require much more. Under settled First Amendment law, in
“public figure” defamation cases the plaintiff cannot recover damages unless he
proves, with “convincing clarity,” that the offending statement was made with
“actual malice” - that is, with “knowledge that it was false or [that it was made]
with reckless disregard for the truth.” Freeman v. Johnston, 84 N.Y.2d 52, 56
(1994). Under this test, plaintiff cannot prevail merely by pointing to evidence that
raises a “colorable” claim of actual malice.

Freeman, supra.

Plaintiff must,

instead, prove through “clear and convincing evidence” that the defendant knew
the statements were untrue or “in fact entertained serious doubts as to the truth” of
the allegedly defamatory statements. Id.
Given this rigid test, the Appellate Division addressed the wrong
question when it ended its analysis by concluding that the plaintiff had adduced
“legally sufficient evidence” that defendant was motivated by malice. Again, the
Court’s failure to acknowledge or discuss the pertinent case law constitutes
reversible error, per se.
As demonstrated in Points II and III, the trial court properly set aside
the jury’s verdict on constitutional grounds. The apparent tone and purpose of the
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piece urging one candidate over another and which began with the banner “WHY
WE REGRET THAT WE CANNOT ENDORSE LARRY SHULMAN” signaled
to any reasonable reader that the statements in the campaign flier about a public
official during a heated political campaign constituted opinion.

Context and

purpose are crucial factors in determining whether a statement is actionable. Both
the specific and immediate context of an election leaflet obviously favoring one
candidate over another, and the broader social context of its publication to the
registered voters of the school district on the eve of the district’s hotly contested
local school board election, telegraphed to readers that it was a statement of
opinion about a matter of public concern: the fitness of a particular candidate for
public office. Accordingly, upon the required independent review, this Court
should reverse the Appellate Division and uphold the trial court.
A reviewing court must also make an independent and searching
review of the record to ensure that evidence of actual malice is demonstrated with
convincing clarity, to assure that a defamation judgment does not intrude on the
field of free expression.

In the instant case, plaintiff failed to show with

convincing clarity that defendant realized that his statement was false or that he
subjectively entertained serious doubt as to the truth of his statement. Both this
Court and the U.S. Supreme Court have emphasized that the requirement to
demonstrate actual malice is not satisfied by a mere showing of ill will or “malice”
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in the ordinary sense of the term.
It necessarily follows that the recovery of punitive damages for libel
of a public official, absent clear and convincing evidence of constitutional malice,
is barred under both the New York and federal constitutions as an undue restraint
upon the “breathing space” necessary to the survival of freedom of expression.
Here, the Appellate Division reinstated a substantial punitive damage award in the
absence of clear and convincing proof of actual malice, essentially punishing the
defendant for, and deterring others from, exercising the First Amendment right to
give an opinion about the fitness of a candidate for public office.
The impact of the Appellate Division’s reinstatement of the verdict for
punitive damages is unavoidable: the chilling of robust political debate for fear of
personal, substantial, and uninsurable liability on proof of no more than common
law malice. Neither the First Amendment nor Article I §8 of the New York State
Constitution permits such a result. Upon this Court’s independent review of the
statements in the flier and the evidence of actual malice, the decision and order
sustaining a $100,000

punitive damage award against Dr. Hunderfund must be

reversed. Judgment should be entered reinstating the order of the trial court setting
aside the verdict in favor of plaintiff and dismissing the complaint in its entirety.
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STATEMENT OF FACTS
Plaintiff, Larry Shulman [“Shulman”], formerly a Trustee of the
Board of Education for the Commack Union Free School District [“the District”]
in Suffolk County, commenced this action for defamation against Hunderfund,
then the District School Superintendent, and defendant Tom Tornee ["Tornee"],
then a successful candidate for Shulman's seat on the District School Board.
According to the evidence adduced at trial, Tornee was a candidate
against Shulman for Shulman’s seat on the Board in the spring of 1999. (A-768769). A few days before the school board election in May 1999, a two-page flier
was mailed to the registered voters in the district. (A-1528; A-2315-16). On the
first page of the flier, in a black banner in all capital letters and with oversized
type, was the heading:
“WHY WE REGRET THAT WE CANNOT
ENDORSE LARRY SHULMAN”
Boxed below the main banner was the subheading,
“IN OUR JUDGMENT, LARRY SHULMAN HAS
FAILED TO RISE ABOVE THE VENGEFULNESS OF
HIS PERSONAL POLITICS, CHARACTERIZED BY
IMMATURE
TEMPER
TANTRUMS
AND
NUMEROUS ATTACKS ON THOSE WHO DARE TO
DISAGREE WITH HIS VIEWS.” (emphasis supplied)
Immediately below that subheading was a boxed headline containing the words
“BROKE THE LAW” - the phrase which plaintiff claims is defamatory.

1
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Next to the “BROKE THE LAW” headline was the following text:
“Shulman flagrantly broke the law when he awarded a
lucrative food service contract to one of his business
associates. Concerned Citizens has verified the fact that
Shulman NEVER revealed his business relationship with
the food service company PRIOR to the awarding of this
contract. Shulman’s disregard of ethical principles and
conflict of interest laws has cost the District dearly.”
The flier stated that it was paid for and published by “Concerned
Citizens of Commack,” a name traditionally used by the Commack Teacher’s
Association (CTA) to publish material of a political nature. (A-488). The flier
concluded on a second page with another banner that contained the following:
“Concerned Citizens has taken the time to carefully
investigate actions and behaviors of Larry Shulman as a
Commack trustee. It should be apparent why we, as
concerned citizens of Commack, cannot (in good
conscience) endorse anyone who has behaved in such a
reprehensible manner with a record of destructive and
divisive actions.” (A-2316).
Shulman admitted at trial that when he first read the flier his reaction
was centered on one thing only, the “BROKE THE LAW” statement. (A-1529-31).
The statement “BROKE THE LAW” became the focus of the trial.
Hunderfund denied that he was the author of the flier but admitted that
he had edited information about Shulman to be used in the flier and gave it back to
CTA President George Mayer. (A-197-99; A- 244; A-356-59). According to
Hunderfund, he put the "English teacher’s touch" to the information given to him
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by Mayer. (A-1936-39).
Extensive testimony was introduced at trial respecting the School
Board’s vote on the food service contract referenced in the flier. In the Spring of
1998 the food service contract for the District was put out to bid. The District
received bids from Fine Host and from Whitsons Food Service [“Whitsons”]. (A1973). Fine Host was the company then providing food service to the District. (A2021). In the opinion of James Feltman, Associate Superintendent for Operations
for the District, both bids were irresponsible. (A-1971-72; A-1981). Feltman told
Dr. Hunderfund that administration should recommend to the Board that neither
contractor be awarded the bid. (A-1985).
On July 2, 1998, the Board was composed of Board President John
Pelan and members Joan Bosinius, Peter Wunsch, Mary Jo Masciello, and plaintiff.
Shulman acknowledged that the Board was a “very inexperienced novice Board.”
(A-1454). Although Shulman had first been elected to the Board only two years
earlier, by July 1998 he was the senior Board member. (A-1773).
At the time of the vote the Board was governed by a Code of Ethics,
(A-2516-2519), the relevant subsection of which states:
“(f)
Disclosure of Interest. To the extent that
he/she knows thereof, a member of the Board of
Education and any officer or employee of the Board of
Education, whether paid or unpaid, who participates in
the discussion or gives official opinion to the Board of
Education on any matter before the Board of Education
3
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shall publicly disclose on the official record the nature
and extent of any direct or indirect financial or other
private interest he/she has in such matter. Board
members shall publicly restate such interest prior to each
vote on said matters.” [emphasis supplied].
(A-2517).
Subsection 2(b) of the Code of Ethics defines “interest” as “a pecuniary or material
benefit accruing to a Board of Education officer or employee unless the context
otherwise requires.” (A-2516).
At the July 2, 1998 Board meeting, Feltman told the Board that
neither bidder met the conditions to be the lowest responsible bidder, and
recommended against awarding the contract to either Whitsons or Fine Host. (A1986-1987). In public session at that meeting, the majority of the Board voted not
to award the food service contract, with Shulman voting in favor of an award to
Whitsons, and Board President Pelan abstaining (A-1989-1991) because his wife
worked for Fine Host. (A-1989).
Thereafter, the Board went back into Executive Session, ostensibly to
discuss a personnel matter.

The evidence was uncontradicted, and Shulman

admitted, that he told the Board in Executive Session that he personally knew
Whitsons and that Whitsons was a reputable or responsible company, but he did
not reveal to the other Board members that Whitsons was a customer of Shulman’s
business, LMS Technical Services, a communications support company.

(A-

1751). Feltman warned the Board that if the vendor lost money, the ones that

4

Page 217 of 792

would be hurt would be the kids. Shulman responded that the bid was awarded by
the Board of Education, and not by Feltman. (A-1997).
Ultimately, the Board went back into Public Session after everyone,
including the District Clerk, had left for the evening, and reversed itself, voting
unanimously to award the contract to Whitsons (A-2000; A-1173), with Board
President Pelan again abstaining. (A-207). This was the first vote in eleven years
where the School Board overruled the administration’s recommendation regarding
the award of a bid. (A-1995).
Although Shulman disclosed his relationship with Whitsons to the
other Board members in Executive Session before the next following public Board
meeting, he never publicly disclosed his business relationship with Whitsons,
notwithstanding that at the next Board meeting, in August 1998, Board member
Mary Jo Masciello disclosed that her niece worked for Whitsons. (A-687; A1751).
contract.

By mid-November 1998, Whitsons wanted to void the food service
(A-2001).

The District was required to rebid the contract, which

ultimately was awarded to Fine Host. (A-2004).
Shulman’s claim that the flier defamed him rested heavily on
testimony from the School District’s counsel. At all relevant times, the law firm of
Lamb & Barnosky, LLP was general counsel for the District. (A-1058). Eugene
Barnosky, Esq. testified that part of Lamb & Barnosky’s role was to render oral
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and written opinions concerning legal issues arising in the District. The firm also
advised individual Board members and was involved in the review and revision of
Board policy including the Board’s Code of Ethics. (A-1061-1062). Barnosky
testified that the Board’s Code of Ethics emanated from the General Municipal
Law requirement for disclosure of interest by any municipal officer or employee in
any proposed contract to the extent known. (A-1071; A-1081).
The issue before the Board at the July 2, 1998 meeting was whether to
award the food service contract. (A-1071). After the re-vote at the end of that
meeting, Barnosky was contacted by Shulman and other Board members regarding
the legality of the vote.

(A-1076).

For the first time Shulman indicated to

Barnosky that he had voted on the Whitsons bid without disclosing that his
company had some business with Whitsons. (A-1076-1077). Between July and
December 1998 Barnosky had a number of discussions with Shulman and with
Board President Pelan about the Whitsons vote.

(A-1116-1117).

Several

executive sessions that summer focused on this issue. (A-1078). 2
In a public statement made at the Board meeting on September 18,
1998, Barnosky defended the Board in the public session by stating that he had no
2

Mark Simkiss of Fine Host, the competing bidder, wrote a letter to Associate Superintendent
Feltman dated August 19, 1998, questioning the legality of the vote for a variety of reasons
including one member’s failure to disclose a relationship with Whitsons. (A-1117-1118; 24912492).

6
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evidence that Shulman had any direct or indirect pecuniary interest in the contract
with Whitsons. (A-1081; 1099). In his trial testimony, Barnosky emphasized that
his opinion was based on the disclosure standard in the General Municipal Law.
(A-1123-1124). Barnosky testified at trial that he specifically did not base his
opinion on the District Code of Ethics. (A-1124).
At trial Barnosky read the definition of "interest" in Section 800 of the
General Municipal Law: “a direct or indirect pecuniary or material benefit accruing
to a municipal officer or employee as a result of a contract with the municipality.”
(A-1082). The definition of "interest" in the District Code of Ethics is a “material
or pecuniary benefit accruing to a Board of Education officer or employee, unless
the context otherwise requires.” (A-1082). According to Barnosky, the Code of
Ethics standard is broader in that the Code adds to the definition of interest the
caveat “unless the context otherwise requires.” (A-1081-2).
In Barnosky’s public statement on September 18, 1998, as well as in
Board President Pelan’s written statement prepared by Barnosky and read at the
August 20, 1998 Board meeting (A-2404), there was no direct mention of any
Ethics Code violation by Shulman.

(A-1220).

Barnosky testified that by

deliberately omitting mention of the Code of Ethics or Shulman in his public
statement, he implicitly indicated that Shulman had breached the Code of Ethics.
(A-1225-27).
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When asked by Hunderfund's attorney whether in his September 18
public statement he had "implicitly indicated that the Code of Ethics had been
breached, Barnosky testified "Yes", and stated he had deliberately couched his
answer in particular language "to protect the Board of Education's contract by
downplaying that.”

(A-1226-27).

Barnosky publicly addressed the issue of

Shulman’s nondisclosure indirectly at the September 1998 Board meeting in order
to downplay its significance. (A-1215). Barnosky testified that he was trying to
protect the Board and its contract with Whitsons. (A-1227-28). Barnosky took the
position that although other people in the past have erred on the side of disclosure,
the failure to do so by a Board member does not vitiate the contract. (A-1202; A1226).
Hunderfund testified at his deposition (which was read at trial) that he
believed that at one point Barnosky had offered his opinion to the Board to the
effect that Shulman had not violated the Ethics Code. (A-298). Dr. Hunderfund
did not share this opinion. (A-301). When the issue of the legality of Shulman’s
vote on the food service contract came up, Dr. Hunderfund had called his personal
attorney, whose opinion differed from that proffered by Barnosky.

Dr.

Hunderfund testified that he discussed his personal attorney’s opinion with Board
President John Pelan. (A-302-03). Shulman admitted that Board President Pelan
agreed with Hunderfund and Hunderfund’s personal attorney that Shulman had
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violated the Board’s Code of Ethics. (A-1441). 3
Barnosky testified that it was his purpose to uphold the validity of the
contract, notwithstanding “irregularities” under the General Municipal Law

4

and

allegations that Shulman had some relationship with one of the bidders, by very
clearly stating that there was no evidence of any direct or indirect pecuniary
interest on Shulman’s part. With respect to the nondisclosure of a potential interest
under the district’s Code of Ethics, Barnosky did not mention the additional
“unless the context otherwise requires” language of section 3(f) of the Code
because he was trying to protect the Board. Barnosky said his public statement
was delivered because the Board was under attack and the threat of litigation was
in the air from all corners. (A-1201-1202; A-1228-1229).

3

The hierarchy in the Commack Teacher’s Union also believed that Shulman had
violated the district’s Ethics Code. Jim Hall, then the Secretary of the Union testified at trial that
it was well known in the district that Shulman had been involved in a big problem; everyone
believed it to be true. (A-1150; A-1567; A- 1590). According to Hall, a great deal of what was
in the flier was commonly known throughout the Commack School District before the election
on May 18, 1999. “There were Larry stories all over the place.” (A. 1642-1644).
4

The irregularity concerned the fact that after having rejected both bidders in Public
Session the Board returned from Executive Session (which ostensibly was to discuss personnel
matters, but in fact was to discuss the contract award) after everyone had gone home, including
the District Clerk, and voted to accept Whitsons as the successful bidder. (A-2000; A-1173).
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PROCEEDINGS BELOW
After a three week trial in Supreme Court, Suffolk County in February
of 2005 Justice John J. J. Jones, Jr. reserved decision on defendant Hunderfund’s
motion for a directed verdict. (A-1967). Subsequently, the jury reached a verdict
in favor of Tornee, but rendered a liability verdict in favor of Shulman against
Hunderfund, awarding no compensatory damages and $100,000 in punitive
damages. (A-2292-2293; A-2303).
Hunderfund made a written post trial motion in support of his prior
oral request for a directed verdict arguing, inter alia, that the liability verdict in
favor of Shulman should be set aside because the statement that Shulman “BROKE
THE LAW” made in a campaign flier a few days before a hotly contested school
board election, as a matter of law, was nonactionable opinion. (A-2567). The
phrase “BROKE THE LAW”, in the context of the election flier, was protected
political expression under both the United States and New York State
Constitutions, citing Gross v. New York Times, 82 N.Y.2d 146, 153-54 and
Steinhilber v. Alphonse, 68 N.Y.2d 283, 289. (A-2567).
Hunderfund’s motion to set aside the liability verdict was granted by
Order dated October 6, 2005, and the complaint against Hunderfund was
dismissed. (A-5-8). The trial court concluded that in accordance with the New
York Times Co. v. Sullivan, 376 U.S. 254 (1964) standard, and when viewed in the
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context in which the communication was made, the statements upon which
Shulman predicated his defamation claims were not actionable. Citing this Court’s
decision in Gross v. New York Times Co., the trial court concluded that even when
uttered or published in a more serious tone, accusations of criminality could be
regarded as mere hypotheses, and therefore were not actionable, if the facts on
which they are based are fully and accurately set forth and it is clear to the
reasonable reader or listener that the accusation is merely a personal surmise built
upon those facts. See Gross v. New York Times Co., 82 N.Y.2d 146 (1993).
The trial court elaborated that Shulman had admitted to a prior
business relationship with a particular vendor bidding on a district contract.
Although Shulman had no individual authority to grant any contract on behalf of
the School Board, as a member of that Board he did have a vote on the letting of
contracts, and he did speak favorably with other Board members in executive
session with respect to the reputation and ability of the bidder in question. He
failed to disclose to the other Board members, or the public, his business
relationship with that bidder at the time of the Board vote. Upon later reflection,
after the Board decision had been made, Shulman informed the other Board
members during another executive session. The District Code of Ethics required
public disclosure of any interest to the extent known. The trial court concluded
that the language used in the flier, when viewed in the context in which it was
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made, could not be reasonably susceptible of a defamatory meaning.
By Order dated February 5, 2008, the Appellate Division, Second
Department, reversed the Judgment insofar as appealed from, on the law, denied
Hunderfund’s motion to set aside the verdict, severed the action against defendant
Tornee, remitted the matter to the Supreme Court, Suffolk County, for entry of
judgment in favor of Shulman for $1.00 nominal compensatory damages, and
reinstated the $100,000.00 punitive damage award. On June 10, 2008 this Court
granted Hunderfund’s motion for permission to appeal.

12
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POINT I
THE APPELLATE DIVISION FAILED TO UNDERTAKE
THE REQUIRED INDEPENDENT REVIEW TO
DETERMINE WHETHER THE CONTENT OF THE
FLIER WAS CONSTITUTIONALLY PROTECTED AS
NONACTIONABLE OPINION, OR WHETHER THE
PUBLIC OFFICIAL PLAINTIFF ESTABLISHED WITH
CONVINCING CLARITY THAT DEFENDANT ACTED
WITH ACTUAL MALICE.
New York Times Co. v. Sullivan and its progeny require that on
appeal from a judgment awarding damages for defamation, a reviewing court must
“make an independent examination of the whole record … so as to assure itself
that the judgment does not constitute a forbidden intrusion on the field of free
expression.” New York Times Co. v. Sullivan, 376 U.S. 254, 285 (1964). “The
requirement of independent appellate review reiterated in New York Times Co. v.
Sullivan is a rule of federal constitutional law. It emerged from the exigency of
deciding concrete cases; it is law in its purest form under our common-law
heritage.

It reflects a deeply held conviction that judges - and particularly

Members of this Court - must exercise such review in order to preserve the
precious liberties established and ordained by the Constitution. Whether the
evidence in the record in a defamation case is of the convincing clarity required to
strip the utterance of First Amendment protection is not merely a question for the
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trier of fact. Judges, as expositors of the Constitution, must independently decide
whether the evidence in the record is sufficient to cross the constitutional threshold
that bars the entry of any judgment that is not supported by clear and convincing
proof of ‘actual malice.’” Bose Corp. v. Consumers Union of United States, Inc.,
466 U.S. 485, 510-511 (1984).
This Court’s precedents likewise reflect New York’s “profound
national commitment to the principle that debate on public issues should be
uninhibited, robust, and wide-open,” Mahoney v. Adirondack Publishing Co., 71
N.Y.2d 31, 38 (1987), citing New York Times Co. v. Sullivan, 376 U.S. 254, 270,
and toward that end, our state courts have required rigorous reviews of defamation
verdicts in the interest of broadly preserving the right of free speech on matters of
public concern. Indeed, in some respects, this Court has interpreted our State
Constitution to provide broader protection for free speech under NY Const. Art. I,
§ 8, than might exist under the First Amendment. See, Immuno AG. v. Moor Jankowski, 77 N.Y.2d 235 (1991).
Here, the Appellate Division failed to adhere to these principles.
Most importantly, it failed to conduct the required independent review to
determine whether the campaign flier statement that Shulman “BROKE THE
LAW” constituted protected speech in the form of opinion under either the First
Amendment standard set forth in New York Times Co. v. Sullivan, supra, and
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Milkovich v. Lorain Journal Co., 497 U.S. 1 (1990), or the broader standard of
Article I, §8 of the New York State Constitution. See Immuno AG. v. MoorJankowski, supra. The Appellate Division ignored both the federal and state
constitutional standards when it reinstated the liability verdict in favor of Shulman
simply on the basis that “[a] valid line of reasoning existed for a rational person to
conclude that the average reader of the flier would believe that the statement was
fact and that the plaintiff broke the law.” Replacing the constitutionally mandated
independent de novo review with the deferential standard of review used by the
Appellate Division constitutes reversible error. See e.g., Mann v. Abel, 10 N.Y.3d
271 (2008).
Deference to the jury is particularly inappropriate when reviewing a
claim of constitutionally protected opinion.

Whether a potentially actionable

statement is one of objective fact or nonactionable opinion is a question of law.
Rinaldi v. Holt, Rinehart & Winston, Inc., 42 N.Y.2d 369, 381, cert denied, 434
U.S. 969 (1977); Mann v. Abel, 10 N.Y.3d 271 (2008). See also, Immuno AG. v.
Moor-Jankowski, where this Court analyzed an opinion claim under both federal
and state constitutional criteria, both of which required a reviewing court to make
its own determination, independent of the jury, whether a reader would consider a
challenged statement or publication to be one of objective fact or protected
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opinion. 77 N.Y.2d 235, 242-51 (1991). 5
At bar, rather than deferring to the jury to decide whether the average
reader of the flier would believe that the statement was fact, the Appellate Division
should have independently considered the content of the communication as a
whole, as well as its tone and apparent purpose, and in particular should have
looked “to the over-all context in which the assertions were made and determine
on that basis whether the reasonable reader would have believed that the
challenged statements were conveying facts about the libel plaintiff.” Mann v.
Abel, 10 N.Y.3d at 276, citing Brian v. Richardson, 87 N.Y.2d 46, 51, quoting
Immuno, 77 N.Y.2d at 254.
This standard, in turn, requires the reviewing court to consider all
relevant factors, which in this case included that 1) the statement was made about a
public figure, 2) on the eve of a hotly contested local school board election, 3) in
campaign literature funded by the Commack Teachers' Association, 4) obviously
favoring the opposing candidate, 5) about local matters of public concern. See
Mahoney v. Adirondack Publishing Co., 71 N.Y.2d 31, 39 (1987). See also Mann
v. Abel, 10 N.Y.3d at 276, citing Brian v. Richardson, 87 N.Y.2d 46, 51 (1995),
5

In 1991 when Immuno AG. was decided, the Court of Appeals contrasted the
independent review required under Article I, §8 with that required by the First Amendment,
which inquires only whether the challenged expression, however labeled, would reasonably
appear to state or imply assertions of objective fact, taking into account the impression created
by the words used as well as the general tenor of the expression from the point of view of the
reasonable person. 77 N.Y.2d 235, 243.
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quoting Gross v. New York Times Co., 82 N.Y.2d 146, 153 (1993), quoting
Steinhilber, 68 N.Y.2d at 292.
The Appellate Division's decision erroneously deferred to the jury’s
liability verdict without any consideration of the constitutional implications of
penalizing political campaign speech. The deferential standard applied by the
Second Department in reviewing defendant’s “opinion” defense has an
overwhelming chilling effect on the exercise of free speech, particularly political
speech during election campaigns. As a matter of state and federal constitutional
law, and sound principles of public policy, this Court should reiterate the proper
standard of review, and hold that the decision to defer to the jury’s rejection of the
opinion defense was mistaken as a matter of law.
The Appellate Division abdicated its authority in a second way.
Under well-settled precedent, it was likewise charged with the duty to exercise
independent judgment and to determine for itself whether the record established
constitutional “malice” with convincing clarity.

Prozeralik v. Capital Cities

Communications, Inc., 82 N.Y.2d 466 (1993); Millus v. Newsday, Inc., 89 N.Y.2d
840 (1996); Mahoney v. Adirondack Publishing Co., 71 N.Y.2d 31 (1987). It must
be established that the “defendant … made the false publication with a ‘high
degree of awareness of … probable falsity’ … or must have ‘entertained serious
doubts as to the truth of his publication.’”
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Prozeralik v. Capital Cities

Communications, Inc., 82 N.Y.2d at 474, quoting Harte-Hanks Communications,
Inc. v. Connaughton, 491 U.S. 657, 667 (1989).
The Appellate Division’s decision does not mention the standard for
finding constitutional malice at all, much less find that there was sufficient
evidence for the jury to have found constitutional malice with convincing clarity,
New York Times Co. v. Sullivan, supra, or that an independent review
demonstrated that there was clear and convincing evidence that the statement was
made with constitutional malice. Such findings are a necessary prerequisite for
sustaining a defamation verdict in a case such as this one. See Bose Corp. v.
Consumers Union of United States, Inc., 466 U.S. 485, 511, n. 30, 514, n. 31
(1984). See also Harte-Hanks Communications, Inc. v. Connaughton, 491 U.S.
657 (1989); Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974).
Rather, the Appellate Division stated only that there was legally
sufficient evidence to support the jury’s finding that the defendant was motivated
by malice, in reference to the award of punitive damages. However, the commonlaw type of malice sufficient to justify an award of punitive damages is insufficient
to support a liability verdict in favor of a public official/figure plaintiff in a
defamation case. Prozeralik v. Capital Cities Communications, Inc., 82 N.Y.2d
466 (1993).
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In closing, although the State Constitution limits this Court’s review
powers to questions of law, a defamation judgment involving a public
figure/official is one of a very few exceptions where the appellate courts must
make their own factual determination to ensure that the record establishes actual
malice with convincing clarity. Prozeralik v. Capital Cities Communications, Inc.,
82 N.Y.2d 466, 474-75, quoting

Harte-Hanks Communications, Inc. v.

Connaughton, 491 U.S. 657, 659 (1989); see also, Freeman v. Johnston, 84 N.Y.2d
52, 56-57 (1994).

The Appellate Division plainly erred when it applied the

traditional “valid line of reasoning” and “weight of the evidence” standards
traditionally applied to a jury’s verdict as urged by the Plaintiff-Appellant in the
court below. [Plaintiff-Appellant’s Main Brief, pp. 27-28; Reply Brief, pp. 4-7).
By applying such a deferential standard of review instead of the independent and
searching review required by both the State and federal Constitutions, the
Appellate Division committed reversible error both as to defendant’s opinion and
lack of malice contentions.
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POINT II
A CAMPAIGN FLIER STATEMENT THAT
SHULMAN, A CANDIDATE FOR PUBLIC
OFFICE, "BROKE THE LAW" WAS AN
EXPRESSION OF NONACTIONABLE OPINION
WHICH MAY NOT BE THE SUBJECT OF A
PRIVATE DEFAMATION ACTION.
The trial court properly conducted an independent examination of the
whole record and concluded that when viewed in the context in which the
communication was made, the statements in the flier were not actionable as
defamation. See generally New York Times v. Sullivan, 376 U.S. 254 (1964).
It is a well-settled rule that expressions of opinion, “false or not,
libelous or not, are constitutionally protected and may not be the subject of private
damage actions.” Steinhilber v. Alphonse, 68 N.Y.2d 283, 286 (1986). A pure
opinion is a statement of opinion which is accompanied by recitation of the facts
upon which it is based or which does not imply that it is based upon undisclosed
facts. Supra at 289. Expressions of opinion receive the absolute constitutional
protection of the First Amendment accorded to the expression of ideas, no matter
how vituperative or unreasonable the opinion may be. Id. citing Rinaldi v. Holt,
Rinehart & Winston, Inc., 42 N.Y.2d 369, 380; Gertz v. Robert Welch, Inc., 418
U.S. 323, 339-349 (1974).
In distinguishing between opinion and fact under New York State’s
constitution and common law, the reviewing court properly looks to the content of
20
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the whole communication, its tone and apparent purpose. Immuno AG. v. MoorJankowski, 77 N.Y.2d 235, 250 (1991); Steinhilber v. Alphonse, 68 N.Y.2d 283,
286 (1986).
In Steinhilber, supra, this Court rejected any attempt to reduce the
problem of distinguishing fact from opinion to a rigid set of universally applied
criteria. Supra at 291. In Immuno AG., this Court likewise declined to adopt an
analysis that would require courts first to search the publication for particular
factual statements and then to hold such statements actionable unless couched in
figurative or hyperbolic language. Mann v. Abel, 10 N.Y.3d 271, 276 (2008),
quoting Immuno AG., 77 N.Y.2d at 254.
Rather, this Court has enumerated three factors which must be
considered by the reviewing court to distinguish actionable assertions of fact and
nonactionable expressions of opinion: (1) whether the specific language in issue
has a precise meaning which is readily understood, (2) whether the statements are
capable of being proven true or false, and (3) whether either the full context of the
communication in which the statement appears, or the broader social context and
surrounding circumstances, are such as to signal readers or listeners that what is
being read or heard is likely to be opinion, not fact. Mann v. Abel, 10 N.Y.3d 271,
276 (2008), quoting Brian v. Richardson, 87 N.Y.2d 46, 51 (1995), quoting Gross
v. New York Times Co., 82 N.Y.2d 146, 153 (1993), quoting Steinhilber v.
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Alphonse, 68 N.Y.2d 283, 292 (1986) (internal quotation marks omitted).
With respect to the first factor enumerated in Brian v. Richardson,
supra, whether the specific language in issue has a precise meaning which is
readily understood, plaintiff maintained in the courts below that the phrase
“BROKE THE LAW” implies an accusation of criminality on the part of Shulman,
which is not constitutionally protected, citing Rinaldi v. Holt, Rinehart & Winston,
Inc., 42 N.Y.2d 369 (1977).
However, the explanation which accompanies the “BROKE THE
LAW” headline clearly demonstrates that the statement does not accuse Shulman
of criminality. Rather, it states the fact, admitted by Shulman at trial, that he never
revealed his business relationship with Whitsons prior to the awarding of the
contract. The flier goes on to state that Shulman’s “disregard of ethical principles
and conflict of interest laws cost the district dearly.” See 600 West 115th Street
Corp. v. Von Gutfeld, 80 N.Y.2d 130, 140 (1992) (discussing how the word
“blackmail” when viewed in context may be hyperbolic “type of speech” not
actionable as defamation).
Compelled by the Court of Appeals’ analysis in Steinhilber, Immuno
AG., Gross v. New York Times and Brian v. Richardson, the trial court properly
set aside the liability verdict in favor of plaintiff and directed a verdict in Dr.
Hunderfund’s favor. The trial court noted that at the core of the plaintiff’s claim
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was the allegedly defamatory language contained in a political flier, “BROKE
THE LAW.” The facts which accompanied the “BROKE THE LAW” headline
were fully and accurately set forth immediately adjacent to the headline, signaling
to a reasonable reader that the accusation was merely opinion based upon those
facts. That the flier stated that Shulman, and not the school board, awarded the
contract to Whitsons is merely rhetorical hyperbole which does not change the
nature of the statement as opinion. Brian v. Richardson, 87 N.Y.2d 46, 52.
Even assuming that the challenged statement in the flier, “BROKE
THE LAW”, implied some type of criminality on the part of Shulman, there is
simply no special rule of law making criminal slurs actionable regardless whether
they are asserted as opinion or fact. Gross v. New York Times Co., 82 N.Y.2d
146, 155 (1993). As this Court pointed out in Gross, it has already been held that
assertions that a person is guilty of “blackmail,” “fraud,” “bribery,” and
“corruption” could, in certain contexts be understood as mere nonactionable
“rhetorical hyperbole” or “vigorous epithet.” Id. citing Greenbelt Cooperative Pub.
Ass’n. v. Bresler, 398 U.S. 6, 14 (1970); 600 W. 115th St. Corp. v. Von Gutfeld, 80
N.Y.2d 130, 143-145.
In Gross v. New York Times, plaintiff medical examiner alleged that
a series of investigative reports publicized by defendant newspaper accused him of
criminality and were therefore actionable. 82 N.Y.2d at 154-155. The over-all
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thrust of the series was that plaintiff had issued false or misleading reports about
deaths within his jurisdiction in order to protect the police, and that his conduct
ranged from “highly suspicious” to “possibly illegal.”

Id. at 150.

Before

discovery had begun, defendants in Gross moved to dismiss the libel claims,
arguing that the articles on which those claims were based conveyed only the
opinion of its staff and their interviewees and were therefore not actionable. Id.
Although in Gross this Court ultimately reinstated the libel claims, the
Court made clear that it did so not, as the plaintiff in Gross urged, because the
defendants’ assertions involved accusations of criminality per se, but rather
because the articles contained many assertions of objective fact that, if proven
false, could form the predicate for a maintainable libel action. 82 N.Y.2d at 154155. Notwithstanding the reinstatement of the complaint, the Court stated that
“ … even when uttered or published in a more serious
tone, accusations of criminality could be regarded as
mere hypothesis and therefore not actionable if the facts
on which they are based are fully and accurately set forth
and it is clear to the reasonable reader or listener that the
accusation is merely a personal surmise built upon those
facts. In all cases, whether the challenged remark
concerns criminality or some other defamatory category,
the courts are obliged to consider the communication as a
whole, as well as its immediate and broader social
contexts, to determine whether the reasonable listener or
reader is likely to understand the remark as an assertion
of provable fact.” Id. at 155.
The second factor in distinguishing between fact and nonactionable
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opinion for purposes of a defamation analysis is whether the statements
complained of are capable of being proven true or false. Brian v. Richardson, 87
N.Y.2d at 51. One's opinion whether Shulman violated the Board’s Code of Ethics
by failing to disclose his business relationship with a vendor bidding on a School
District contract necessarily depends upon whether one believed Shulman’s claim
that his failure to disclose was an oversight rather than intentional. Whether
Shulman’s failure to disclose was intentional (and thus, whether he violated the
District's Code of Ethics) is not a fact that can be proven or disproven with
objective certainty, but is instead a matter of subjective belief.
In distinguishing between fact and opinion the third factor in Brian v.
Richardson is whether either the full context of the communication in which the
statement appears or the broader social context and surrounding circumstances are
such as to signal readers or listeners that what is being read or heard is likely to be
opinion, not fact. Id. at 51. This includes the immediate context and the broader
social context in which a published statement was made in determining whether a
statement is one conveying opinion. Id. at 48, citing Immuno AG. v. MoorJankowski, 77 N.Y.2d 235, cert denied, 500 U.S. 954 (1991).
The “BROKE THE LAW” headline appeared in a political campaign
flier which began with a conspicuous, oversized banner containing the heading
“WHY WE REGRET THAT WE CANNOT ENDORSE LARRY SHULMAN”.
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The flier stated that it was paid for by Concerned Citizens of Commack, a name
traditionally used by the Commack Teachers’ Association to publish material of a
political nature.
The flier also contained the caveat, “IN OUR JUDGMENT. . . ,”
signaling to voters who would read the flier that it was a highly partisan opinion
piece salted with invective and hyperbole to persuade voters not to vote for
Shulman. The piece ends with the following which reaffirms the opinion nature of
the flier.
“Concerned Citizens has taken the time to carefully
investigate actions and behaviors of Larry Shulman as a
Commack trustee. It should be apparent why we as
concerned citizens of Commack, cannot in good
conscience endorse anyone who has behaved in such a
reprehensible manner with a record of destructive and
divisive actions.”
In addition to considering the immediate context in which the disputed
words appear, the courts are required to take into consideration the larger context
in which the statements were published, including the nature of the particular
forum. Brian v. Richardson, 87 N.Y.2d 46, 51.
“In Immuno AG. the challenged communication was a
letter to the editor of a professional journal--a medium
that is typically regarded by the public as a vehicle for
the expression of individual opinion rather than ‘the
rigorous and comprehensive presentation of factual
matter.’ 77 N.Y.2d, at 253, quoting 145 A.D.2d 114,
129.
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Similarly, in 600 W. 115th St. Corp. v. Von Gutfeld,
supra, at 143-144, the alleged defamatory remarks were
made at a public hearing, where the listeners presumably
expect to hear vigorous expressions of personal opinion.
In the same vein, the disputed statements in Steinhilber v.
Alphonse, supra, at 294, were made by the defendant
union official as part of a recorded telephone message
that was calculated to punish a “scab” in the aftermath of
an acrimonious labor conflict. In that particular context,
where the ‘audience may anticipate [the use] of epithets,
fiery rhetoric or hyperbole,’ this Court opined that
statements which might otherwise be viewed as
assertions of fact may take on an entirely different
character. Id., quoting Information Control Corp. v.
Genesis One Computer Corp.,611 F.2d 781, 784).” Brian
v. Richardson, 87 N.Y.2d at 51-52.
Considering the broader social context here, the flier stated that it was
paid for and published by the “Concerned Citizens of Commack,” an anonymous
group known in the community to be identified with the Teachers’ Union, which
clearly had an interest in Shulman being defeated. A reasonable reader, in this
case every registered voter in Commack, would recognize that not only the
“BROKE THE LAW” headline but the entire flier amounted to the opinion of a
group that wanted to unseat Larry Shulman.
According to the testimony of James Hall, then Secretary of the
Commack Teachers’ Union, the altercations and confrontations between Shulman
and school administrators, staff, employees, and members of the public both in and
outside school board meetings chronicled in the campaign flier were notorious in
the local community before the mailing of the flier. In fact, two of the “headlines”
27
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addressed in the flier, “BROKE THE LAW” and “ILLEGALLY” had previously
been the subject of local newspaper reports in the fall and winter of 1998,
respectively. (A-2499-2503). The flier was targeted to voters in the district, many
of whom were already well acquainted with the subjects raised in the flier and the
controversial nature of Shulman’s tenure on the Board.
The trial evidence was overwhelming that the election between
Tornee and Shulman was hotly contested. In the end, only two hundred and forty
(240) of just under thirty-five hundred (3500) votes separated the two (2)
candidates. (A-2460). The evidence amply demonstrated that Shulman’s activities
within the District were widely reported in the community by word of mouth and
in the various accounts of Board meetings in the local newspapers, particularly
those which followed the Whitsons food service vote. Considering the broader
social context, including the nature of the particular forum, the registered voters in
Commack, the flier can be considered nothing short of protected opinion. See
Immuno AG. v. Moor-Jankowski, 77 N.Y.2d 235, 252-253, cert. denied, 500 U.S.
954 (1991).
In conclusion, applying the three criteria set forth by the Court of
Appeals to distinguish between provable fact and nonactionable opinion, and
particularly considering the highly partisan content of the campaign flier as a
whole, as well as its immediate and broader social contexts, the trial court correctly
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concluded that the political flier, including the “BROKE THE LAW” headline,
constituted nonactionable opinion.

Millus v. Newsday, Inc., 89 N.Y.2d 840

(1996); Brian v. Richardson, 87 N.Y.2d 46, 51 (1995). Accordingly, this Court
should conclude that the trial judge was correct, and the Appellate Division was
wrong, in their rulings on the opinion issue.
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POINT III
AN INDEPENDENT REVIEW OF THE FACTUAL
RECORD DOES NOT ESTABLISH ACTUAL
MALICE WITH CONVINCING CLARITY.
When the plaintiff is a public official, liability for defamatory speech
may not be imposed unless plaintiff can establish that the defendant acted with
actual or constitutional malice. New York Times Co. v. Sullivan, 376 U.S. 254
(1964). The constitutional guarantees of the First and Fourteenth Amendments
require a federal rule that prohibits a public official from recovering damages for a
defamatory falsehood relating to his official conduct unless he proves that the
statement was made with “actual malice” – that is, with knowledge that it was false
or with reckless disregard of whether it was false or not. Id.
The burden of proving actual malice requires the plaintiff to
demonstrate with clear and convincing evidence that the defendant realized that his
statement was false or that he subjectively entertained serious doubt as to the truth
of his statement. Prozeralik v. Capital Cities Communications, Inc., 82 N.Y.2d
466, 474 (1993), citing Bose Corporation v. Consumers Union of United States,
Inc., 466 U.S. 485, 511, n. 30 (1984), citing New York Times Co. v. Sullivan, 376
U.S., at 280; see also Gertz v. Robert Welch, Inc., 418 U.S., at 342; St. Amant v.
Thompson, 390 U.S. 727, 731 (1968).
The actual malice standard is not satisfied merely through a showing
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of ill will or malice in the ordinary sense of the term. 6 Prozeralik v. Capital Cities
Communications, Inc., 82 N.Y.2d 466, 474 (1993), citing Harte-Hanks
Communications, Inc. v. Connaughton, 491 U.S. 657, 666-67 (1989). By reckless
disregard the United States Supreme Court has held that the defendant must have
made the false publication with a high degree of awareness of probable falsity, or
must have entertained serious doubts as to the truth of his publication. Id. at 667
(internal citations omitted).
By requiring the public official to prove constitutional malice, the
public official necessarily has to allege and prove falsity. Rinaldi v. Holt, Rinehart
& Winston, Inc., 42 N.Y.2d 369, 380 (1977); Prozeralik, supra at 473. In a
defamation action, there is a significant difference between proof of actual malice
and mere proof of falsity. Bose Corporation v. Consumers Union of United States,
Inc., 466 U.S. 485, 511 (1984). That a publication is false and defamatory is not
enough to sustain the defamation plaintiff’s burden of proof on the issue of actual
malice. Mahoney v. Adirondack Publishing Co., 71 N.Y.2d 31, 38 (1987). As this
Court pointed out in Liberman v. Gelstein, there is a critical difference between not
6

The Supreme Court acknowledged in Masson v. New York Mag., 501 U.S. 496, 510
(1991): “Actual malice under the New York Times standard should not be confused with the
concept of malice as an evil intent or a motive arising from spite or ill will. See Greenbelt
Cooperative Publishing Ass’n., Inc. v. Bresler, 398 U.S. 6 (1970). We have used the term actual
malice as a shorthand to describe the First Amendment protections for speech injurious to
reputation, and we continue to do so here. But the term can confuse as well as enlighten. In this
respect, the phrase may be an unfortunate one. See Harte-Hanks Communications, Inc. v.
Connaughton, 491 U.S. 657, 666, n. 7 (1989).”
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knowing whether something is true and being highly aware that it is probably false.
Only the latter establishes reckless disregard in a defamation action. 80 N.Y.2d
429, 438 (1992).
Applying the law to the facts, the trial testimony was notable for the
fact that during the first executive session of the School Board on July 2, 1998
when the Whitsons Food Service contract vote was taken, the Board accepted the
recommendation of Associate Superintendent Feltman and voted 3 to 1 to reject all
bids for the food service contract. It was only after the Board went back into
executive session that the lone member who had voted to award the contract,
Shulman, succeeded in persuading an admittedly inexperienced novice Board to
reverse itself and award the food service contract by a vote of 4 to 0 with Board
President Pelan abstaining on both votes.
In addition, the critical fact underpinning the “BROKE THE LAW”
headline was established when Shulman admitted that he did not disclose to the
Board his relationship with the vendor before the awarding of the contract on July
2, 1998. It was also unrefuted that Shulman never made public disclosure about
his business relationship with Whitsons at any time, even after the contract was
awarded. Shulman’s failure to disclose was in stark contrast to fellow Board
President Pelan abstaining on the vote both times because his wife worked for Fine
Host, and Board member Mary Jo Masciello disclosing that she had a niece who
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worked for Whitsons.
As the trial court pointed out in the order setting aside the verdict, the
facts set forth as the basis for the “BROKE THE LAW” headline were
substantially true. Shulman admitted to a prior business relationship with the
particular vendor bidding on a school district contract. Although Shulman testified
he had no individual authority to grant any contract on behalf of the School Board,
as a Board member he did have a vote on the letting of contracts and he did speak
to the reputation and ability of the bidder in question with other Board members in
executive session.
It was the plaintiff’s burden to prove the falsity of the challenged
statement and further, that the statement was made with actual malice. The fact
that the flier stated that Shulman, as distinguished from the entire Board, awarded
the contract is not so material as to alter significantly the conclusion to be drawn
from the episode reported. Rinaldi v. Holt, Rinehart & Winston, Inc., 42 N.Y.2d
369, 383 (1977). Like the statements about the plaintiff in Rinaldi, the statements
in the flier have been rebutted by little more than a general denial of wrongdoing
by Shulman. 42 N.Y.2d 369, 382 (1977) (accusation in article that plaintiff judge
“probably corrupt” not proven false or made with actual malice).
At trial, Shulman relied heavily on the opinion given by district
counsel, Eugene Barnosky, to establish both the falsity of the challenged statement
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“BROKE THE LAW” and actual malice on the part of Dr. Hunderfund. Barnosky
testified that in his opinion when Shulman voted on the Whitsons contract he did
not violate the General Municipal Law.

Dr. Hunderfund testified, without

contradiction, that Barnosky qualified his opinion by conceding that another
lawyer or a judge could disagree.

In fact, Dr. Hunderfund testified that he

consulted with his personal attorney, who disagreed with Barnosky whether
Shulman had violated the Board’s Code of Ethics. The evidence demonstrated that
many knowledgeable people in the school district felt that Shulman had violated
the Board’s Code of Ethics, including Board President John Pelan, CTA President
George Mayer, CTA Secretary James Hall, defendant Tom Tornee, and the
principal of Fine Host, Whitsons’ competitor.
Further, Barnosky insisted that he based his opinion in the summer
and fall of 1998 on the fact that he had no evidence that Shulman had violated the
General Municipal Law, as distinguished from the Code of Ethics. Barnosky
specifically declined to state that Shulman had not violated the Board’s Code of
Ethics. (A. 1124; 1210-1211). When Barnosky made his public statement at the
Board meeting in September of 1998 he purposely omitted any mention of the
Code of Ethics and did not consider it in giving the opinion that Shulman had not
violated the General Municipal Law. (A. 1144-1146).
Barnosky’s testimony, which was equivocal at best, did not establish
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that Hunderfund had a high awareness of the falsity of the challenged statement in
the flier. See Freeman v. Johnston, 84 N.Y.2d 52, 57 (1994), citing Mahoney v.
Adirondack Pub. Co., 71 N.Y.2d 31, 40 (1987). Barnosky’s distinction between
having no evidence of violation of the General Municipal Law, while knowing of
possible violation of the Code of Ethics, leads to the inescapable conclusion that
plaintiff failed to meet his high burden of proving constitutional malice by clear
and convincing evidence. Freeman, supra.
Therefore,

in

accordance

with

the

constitutionally

required

independent review of the evidence of actual malice, it is apparent that the
evidence falls far short of the clear and convincing quantum of proof required to
establish that Dr. Hunderfund knew the statement that Shulman broke the law to be
false or had a high awareness of its falsity. Freeman v. Johnston, 84 N.Y.2d 52
(1994); Mahoney v. Adirondack Publishing Co., 71 N.Y.2d 31 (1987).
In the absence of clear and convincing proof of actual malice an
award of punitive damages is necessarily barred. The Appellate Division decision
reinstating a punitive damage award in the absence of the requisite quantum of
proof of actual malice punishes the defendant for exercising his First Amendment
right to give an opinion about the fitness of a candidate for public office and deters
others from doing so. Neither the First Amendment nor the New York State
Constitution permits such a result.
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Accordingly, the order of the trial court setting aside the verdict
should be reinstated and the complaint dismissed. See Rinaldi v. Holt, Rinehart &
Winston, Inc., 42 N.Y.2d 369, cert denied 434 U.S. 969 (1977); Prozeralik v.
Capital Cities Communications, Inc., 82 N.Y.2d 466 (1993).
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CONCLUSION
The Appellate Division failed to apply the established case law
safeguards that are essential to the protection of free speech on matters of public
concern. A finding of liability and damages cannot constitutionally be imposed to
punish protected statements of opinion about a candidate’s fitness for political
office without a searching, independent review of the challenged statement as a
whole, its apparent tone and purpose, and the immediate and broader social context
in which it is made, to ensure that a defamation judgment does not intrude into the
field of free expression. Upon such an independent review here, this Court should
conclude that the campaign flier, as a whole, was protected, nonactionable opinion.
It is equally clear from this Court’s precedents that a defamation
judgment may not be sustained unless the reviewing court is satisfied, after an
independent and searching review, that the plaintiff established through clear and
convincing proof that defamatory statements of fact were made with constitutional
malice. The failure by a reviewing court to conduct such a review is reversible
error per se.
Conducting the constitutionally mandated review here requires
reversal and dismissal of the complaint. Plaintiff’s evidence on the issue of
constitutional malice falls far short of the quantum and nature of proof required.
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Evidence of common law malice does not satisfy the requirement for clear and
convincing proof of constitutional malice. It necessarily follows that the award of
punitive and nominal compensatory damages to the plaintiff, absent clear and
convincing proof of constitutional malice, is precluded by both the New York and
federal Constitutions as an undue restraint upon freedom of expression.
The Order appealed from should be reversed, and the trial court Order
setting aside the verdict in favor of plaintiff, and dismissing the complaint in its
entirety, reinstated.
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1.

The index numbers of the cases in the court below are Nassau County
Clerk’s Index No. 20507/07 for Action No. 1 and 10700/08 for Action No.
2.

2.

The full names of the original parties are set forth above.

3.

Action No. 1 was commenced in the Supreme Court of the State of New
York, Nassau County. Action No. 2 was commenced in the Supreme Court
of the State of New York, Nassau County.

4.

The Summons and Complaint in Action No. 1 was filed on November 15,
2007; the Verified Answer of Philbor Motors, Inc., d/b/a Hempstead Ford
was filed on January 17, 2008; the Verified Answer of Ford Motor Company
was filed on December 28, 2007; and the Verified Answer of Cooper Tire
and Rubber Company was filed on January 8, 2008.
The Summons and Complaint in Action No. 2 was filed on June 10, 2008;
the Verified Answer of Philbor Motors, Inc., d/b/a Hempstead Ford was
filed on November 17, 2008; the Verified Answer of Ford Motor Company
was filed on November 3, 2008; the Verified Answer of the Cooper Tire and
Rubber Company was filed on October 13, 2008; and the Verified Answer
of Rosanne Hendrickson was filed on January 13, 2009.

5.

Nature of action: Both actions seek to recover for personal injuries allegedly
sustained by the plaintiffs as a result of a motor vehicle accident on August
4, 2005. The complaints allege negligence, strict products liability and
breach of warranty.

6.

The appeal is from an order of the Honorable Karen V. Murphy, dated June
16, 2010 and entered on June 22, 2010, granting defendant in Action No. 2
Rosanne Hendrickson’s motion for summary judgment dismissing the
complaint, and all cross-claims asserted against her.

7.

The appeal is on a full reproduced Record.
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PRELIMINARY STATEMENT
In an action for personal injuries alleging negligence, strict products liability
and breach of warranty, Defendant-Appellant Cooper Tire and Rubber Company
[“Cooper Tire”], appeals from an order of the Supreme Court Nassau County dated
June 16, 2010, and entered on June 22, 2010, (Murphy, J.), granting summary
judgment in Action Number 2 to Defendant-Respondent Rosanne Hendrickson and
dismissing the complaint of William Malone in that action and all cross claims
against her.
At the time of the accident Rosanne Hendrickson [“Hendrickson”] was
operating a Ford Explorer owned by Plaintiff William Malone, Hendrickson’s
father. Malone was a front seat passenger at the time of the accident. Hendrickson
testified that she lost control of the Explorer when the left rear tire experienced a
blow out. Hendrickson urged that she was faced with an emergency not of her
own making which established her prima facie entitlement to judgment as a matter
of law. The court below agreed and granted summary judgment in Hendrickson’s
favor dismissing Malone’s complaint and all cross claims, including that of Cooper
Tire, against Hendrickson.
For two separate and distinct reasons Hendrickson’s motion should have
been denied. First, Hendrickson’s failure to attach copies of all the pleadings,
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including Cooper Tire’s Answer with cross claims, required denial of the summary
judgment motion by the court below.
Second, the only testimony offered by the movant about the accident came
from Hendrickson and her father, Malone, also a plaintiff against the other
defendants, Philbor Motors, Inc., d/b/a Hempstead Ford, Ford Motor Co. and
Cooper Tire, in spite of the existence of several eyewitnesses. A motion for
summary judgment should not be granted where the facts are in dispute, conflicting
inferences may be drawn from the evidence, or where there are issues of
credibility.
On the motion, the testimony of Hendrickson and Malone did not establish
that Hendrickson’s response to the blow out was reasonable and prudent as a
matter of law so as to shift the burden of proof to the opponents to raise a material
issue of fact. Even where the facts are undisputed, whether a party’s acts are
reasonable is generally an issue of fact. Thus, the existence of an emergency and
the reasonableness of the response to it generally present issues of fact. The order
granting Hendrickson summary judgment dismissing Malone’s complaint and all
cross claims against her in Action No. 2 should be reversed.
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QUESTIONS PRESENTED

1. Did Hendrickson fail to establish her entitlement to judgment as a matter of law
by failing to attach a copy of all the pleadings, including the Appellant’s
Answer with Cross Claim against her, as an exhibit to her moving papers?

Yes.

2. Did Hendrickson fail to establish her entitlement to judgment as a matter of law
where there were issues of credibility of the only two parties deposed, the
resolution of which would depend upon factual determinations as to whether,
and if so, to what extent, Hendrickson’s speed and actions might have
contributed to the accident?

Yes.

viii
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STATEMENT OF FACTS
Background
Plaintiff William Malone [“Plaintiff” or “Malone”], seeks damages for
personal injuries as a result of a single vehicle accident which occurred on August
4, 2005 at approximately 5:30 in the afternoon. (30, 81).1 Malone was the owner
of the 1996 Ford Explorer [“the Explorer”] involved in the accident. (29-30).
At the time of the accident the Explorer was being operated by Malone’s
daughter, Rosanne Hendrickson [“Hendrickson”]. (29). Malone was the front seat
passenger. (143). Hendrickson testified that she lost control of the Explorer when
the left rear tire experienced a blow out. (389-90). After the blow out, the
Explorer, which had been traveling in the far left hand lane of Route 80 in New
Jersey, traversed three lanes of westbound traffic, flipped over a guardrail and
tumbled 30 feet into a ditch causing injuries to both Hendrickson and Malone. Id.
Hendrickson had previously commenced an action against Philbor Motors,
Inc. d/b/a Hempstead Ford, a used car dealership where Malone purchased the
Explorer [“Philbor”], Ford Motor Company, the manufacturer of the Explorer
[“Ford”], and Cooper Tire and Rubber Company, the manufacturer of the tires that
were on the Explorer at the time of the accident [“Cooper Tire”]. By so-ordered
stipulation, the parties agreed that the Hendrickson and Malone actions (Actions

1

Parenthetical references are to the corresponding pages of the Record on Appeal.
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No. 1 and 2), would be joined for the purposes of joint discovery and that the issue
of a joint trial was open for consideration at a later date. (7-8).
Hendrickson’s testimony
At Hendrickson’s examination before trial, co-counsel for Plaintiff
Hendrickson stated on the record that notwithstanding that Hendrickson was a
defendant in Malone’s action, “there [was] collaboration between prosecution of
[the Malone and Hendrickson] case.” (380).
Hendrickson was in the far left lane immediately before the accident
occurred and maintained that she was traveling no faster than 50-55 miles per hour
immediately before the accident occurred. (388). Hendrickson did not specifically
recall how fast she was driving immediately before the accident. Rather, as a
matter of habit, she always does the speed limit when she travels with her children.
(388).
Hendrickson, Malone and Hendrickson’s two children were traveling to a
family reunion in Pennsylvania.

The trip was anywhere between 3-5 hours

depending on traffic. At the time of the accident, Hendrickson had driven threequarters of the way to their destination. (384-385).
Hendrickson described the accident:
“. . . I heard an extremely loud sound like, and then, thudding is the
only thing I can -- like ba, ba, ba, ba, ba, ba, boom, and I was trying to
keep the car straight at that point and trying to keep in control and
then it was difficult and then the car went -- I was in the lane closest
2
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to the divider (indicating) and the car went, was pulling to the left, but
I tried to keep it straight so I didn’t hit the divider and the last thing I
remember was we went across the three whole lanes of traffic and
over the divider down into a ditch or ravine. I don’t know exactly
what they call it (indicating).” (389-390).
Hendrickson testified that she got the names of two eyewitnesses to the accident
and thought she might have put the names of those eyewitnesses in a folder
containing all her “stuff” from the accident. (392-393).
Hendrickson described that immediately following the blow out the Explorer
was pulling to the left and she was attempting to keep it straight. The rear end of
the Explorer was sliding back and forth or fishtailing. (400, 426). Hendrickson
believed the right front and right rear tires were actually up off the pavement when
she was going across the three lanes of travel. (449). Two tires were up and two
were on the ground. Id. The car was leaning to the driver’s side. Id.
Malone’s testimony
Malone testified six days after his daughter on October 19, 2009. Malone
testified that in the two and a half hours before the accident, he did not feel or hear
anything odd with the car. (149). Ten minutes before the accident, Malone and
Hendrickson stopped for coffee.

Malone maintained that when the accident

sequence started, Hendrickson had two hands on the wheel because although they
had just stopped and gotten coffee, the coffee was too hot and they had put [the
coffee cups] in the coffee holder. (205-206). That Malone and Hendrickson had
3
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stopped to pick up coffee shortly before the accident did not come up during
Hendrickson’s earlier deposition.
At the time of the accident Malone described that they were in the extreme
left lane. Malone did not look at the speedometer but was estimating their speed at
50-55 miles an hour based on the fact that Hendrickson was keeping up with the
traffic. (152).
The first thing that happened was Malone heard something flapping, then the
tire exploded, and the car started fishtailing back and forth. Malone testified that
he told his daughter that they had just had a blow out. (160).

Malone told

Hendrickson to get her foot off the gas as soon as the tire blew. He saw her take
her foot off. Malone also told Hendrickson not to hit the brake. (224). The car
fishtailed and then they rolled. (160). Even after the Explorer hit the guardrail,
Malone estimated that they were still traveling 50-55 miles an hour. (140).
The Explorer began rolling over and the car ultimately went over the
guardrail, down a hill and stopped against a bunch of trees. (153-154). According
to the witnesses, yet unidentified, the Explorer did three full 360 degree rolls
before going over the guardrail. (155).
A fireman who was coming home from work saw the whole accident and
was the first individual to help Malone when the car came to rest. The fireman told
Malone that the car rolled three times. Malone did not get the fireman’s name.
4
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(156; 271-272). However, the fireman appeared to be local since he knew the first
names of all the first responders who arrived at the scene shortly after the accident.
(272). A certified copy of the police report was not included in support of the
motion.
Malone purchased the vehicle from Philbor Motors, a used car dealer, on
March 8, 1999. (168-170). When Malone purchased the car, it had 34,286 miles
on it. (170). In the six years that Malone owned the vehicle before the accident he
put 60,000 miles on it. (173-174).
The tires on the Explorer were purchased from Pep Boys. (177). They were
all Cooper tires. (177). Malone checked the tire pressure once in the winter and
once in the summer. He never noticed any problems with any of the tires and
thought they were performing adequately before the accident. (181).
Motion for Summary Judgment
On February 18, 2010, Hendrickson moved for summary judgment in the
Malone action.

Specifically, Hendrickson sought dismissal of the Malone

complaint and any and all cross-claims that may have been asserted against
Hendrickson by the other defendants, including Appellant Cooper Tire. (12).
Although the moving affirmation described that all the pleadings, including Cooper
Tire’s Verified Answer to Malone’s Complaint, were attached as part of Exhibit A,
in fact, the only Answer included in Exhibit A was that of Hendrickson. (14; 485
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61). Exhibit A also contained Malone’s Verified Complaint and Hendrickson’s
various Discovery Demands. (27-47; 62-80). Hendrickson also supported her
motion for summary judgment with the unsigned examination before trial
transcripts of Hendrickson and Malone. (455; 278).
The first basis of Hendrickson’s motion was that she had no notice of any
defect regarding the tire in question.

(19-21).

The second basis was that

Hendrickson was faced with an emergency not of her own making which
established her prima facie entitlement to judgment as a matter of law. (22).
“Here, invoking the emergency doctrine, the defendant
established prima facie entitlement to judgment as a
matter of law by demonstrating that the tire blow out was
sudden and unexpected and left Mrs. Hendrickson
without time to contemplate or weight [sic] alternative
courses of action, that a person cannot reasonably be held
to the standard of care required of one who has had a full
opportunity to reflect, and therefore should not be found
negligent unless the course chosen was unreasonable or
imprudent in light of the emergent circumstances.” (22).
The movant urged that according to the testimony of both Hendrickson and
Malone, nothing in Hendrickson’s operation of the vehicle was negligent. (23).
Specifically, there was no evidence offered by Malone to establish that
Hendrickson operated her father’s vehicle in a negligent manner. Hendrickson was
operating the vehicle at a safe speed estimated by both Hendrickson and Malone to
have been approximately 50-55 miles an hour. (23).

6
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Affirmations in opposition were submitted by Malone’s attorney and the
attorneys for Cooper Tire and Ford, respectively. (475-477; 478-481). Cooper
Tire urged that summary judgment was not warranted since there was a question of
fact as to whether Hendrickson acted reasonably and prudently under the
circumstances--a question which could not be decided as a matter of law. (479).
Simply because Hendrickson may have been faced with an emergency, not of her
own making, did not automatically entitle her to judgment as a matter of law. Id.
Rather, it is the role of the jury to determine how a reasonable person under
those circumstances would have acted and, notwithstanding the emergency, the
jury could still find that the defendant acted negligently if her acts or omissions
were found to be unreasonable. (479). Cooper Tire also pointed out that the
record was devoid of any evidence other than Hendrickson’s own self-serving
testimony to support her claims that her actions were reasonable and prudent under
the circumstances. (480).
Order Being Appealed
In granting summary judgment to Hendrickson in the Malone action, the
court below concluded that Hendrickson made a prima facie showing that she was
entitled to summary judgment by proof that she was confronted with an
emergency.

(5-6).

The order noted that attorney affirmations submitted in

opposition to the motion were insufficient to establish the existence of a triable
7
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issue of fact.2 (6). The court below also concluded that mere speculation that
Hendrickson may have been negligent without some competent evidence will not
suffice to defeat a motion for summary judgment. Id. Thus, Malone’s complaint
and all cross claims against Hendrickson were dismissed. This appeal by Cooper
ensued.
ARGUMENT
HENDRICKSON FAILED TO ESTABLISH HER
ENTITLEMENT TO JUDGMENT AS A MATTER
OF LAW.
A.

The failure to attach copies of all the pleadings, including Cooper
Tire’s Answer and cross claim against Hendrickson, required
denial of Hendrickson’s summary judgment motion.

Notwithstanding that Hendrickson purported to attach a copy of all the
defendants’ Answers as part of Exhibit “A” to the moving affirmation,
Hendrickson’s was the only Answer included with the moving papers. CPLR
3212(b) provides that “[a] motion for summary judgment shall be supported by
affidavit, by a copy of the pleadings and by other available proof, such as
depositions and written admissions.”

N.Y. CIV.PRAC.LAW §CPLR 3212(b)

(McKinney 2004 and 2011 Elec. Supp.). Hendrickson’s motion sought to dismiss
not only Malone’s complaint but the co-defendants’ respective cross-claims against
her including those of Cooper Tire.
2

The attorney affirmations in opposition also relied on the examination before trial testimony of
Hendrickson and Malone.
8
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In the absence of having included Cooper’s Answer as part of the moving
papers, Hendrickson failed to establish her entitlement to judgment as a matter of
law. The Supreme Court did not have jurisdiction to grant summary judgment
dismissing Cooper’s cross-claim against Hendrickson. Fraternal Order of Eagles
v. Board of Assessors, 73 A.D.3d 770, 771 (2d Dep’t. 2010); Wider v. Heller, 24
A.D.3d 433 (2d Dep’t. 2005); Matsyuk v. Konkalipos, 35 A.D.3d 675 (2d Dep’t.
2006). The failure to attach a copy of all the pleadings requires reversal.
B.

Hendrickson did not establish that her response was reasonable
and prudent as a matter of law.

For a separate and distinct reason, Hendrickson’s motion should have been
denied. In order to establish Hendrickson’s entitlement to judgment as a matter of
law based on the emergency doctrine, she was required to show (1) that she was
faced with a sudden and unexpected circumstance and if so, (2) that her response
was reasonable and prudent. Ferrer v. Harris, 55 N.Y.2d 285, 292-93 (1982).
Even assuming, for the sake of argument only, that Hendrickson established
the first requirement, she did not establish that her response was reasonable and
prudent as a matter of law so as to shift the burden of proof to Malone and
Hendrickson’s co-defendants to raise a material issue of fact. See, Mazzarella v.
McVeigh, 283 A.D.2d 557 (2d Dep’t. 2001), citing Rivera v. New York City
Transit Authority, 77 N.Y.2d 322, 327 (1991). The existence of an emergency and

9
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the reasonableness of the response to it generally present issues of fact. Rivera,
supra at 327.
Generally, the emergency doctrine recognizes that when an actor is faced
with a sudden and unexpected circumstance which leaves little or no time for
thought, deliberation or consideration, or causes the actor to be reasonably so
disturbed that the actor must make a speedy decision without weighing alternative
courses of conduct, the actor may not be negligent if the actions taken are
reasonable and prudent in the emergency context. Amaro v. City of New York, 40
N.Y.2d 30 (1976); Khan v. Canfora, 60 A.D.3d 635, 636 (2d Dep’t. 2009); see
also, PJI 2:14.
“This is not to say that an emergency automatically absolves one from
liability for his conduct. The standard then still remains that of a reasonable
[person] under the circumstances, except that the circumstances have changed.
Accordingly, the actor ‘may still be found to be negligent if, notwithstanding the
emergency, the acts are found to be unreasonable.’” Ferrer v. Harris, 55 N.Y.2d
285, 293 (1982), citing Prosser, Torts [4th ed.], p. 169.
Thus, contrary to the contention in the moving affirmation, merely
encountering an emergency does not absolve one from liability; it simply requires
that one’s conduct be measured against that of a reasonable person confronted with

10
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similar circumstances in a similar timeframe in which to react. Davey v. Ohler,
188 A.D.2d 726 (3d Dep’t. 1992).
Hendrickson did not establish that her response to the blow out, including
her decision not to attempt to slow the vehicle, was reasonable and prudent under
the circumstances as a matter of law, thereby shifting the burden of proof to the
non-movants to raise a material issue of fact. See, Mazzarella v. McVeigh, 283
A.D.2d 557 (2d Dep’t. 2001). Here, a number of circumstances attendant to the
accident militate against summary judgment in favor of Hendrickson.
First, the only accounts of the circumstances leading up to and including the
accident are from the unsigned deposition transcripts of Hendrickson and Malone,
daughter and father and both interested witnesses. While admittedly none of the
opponents of the motion raised the movant’s failure to attach properly signed and
witnessed transcripts, the fact that they were unsigned is especially significant
where, as here, the only support used to establish entitlement to summary judgment
were the two unsigned transcripts. See generally, Martinez v. 123-16 Liberty
Avenue Realty Corp., 47 A.D.2d 901, 902 (2d Dep’t. 2008) (reversing order
granting defendants summary judgment where defendants failed to show that
unsigned deposition transcripts of various witnesses submitted in support of
defendants’ motions constituted admissible evidence).

11
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Second, even if the issue of the lack of execution of the transcripts has not
been preserved, both Hendrickson’s and Malone’s credibility is an issue for the
fact finder. Hendrickson testified she was traveling between 50 and 55 miles per
hour. She testified to this not because she knew it but rather because it was habit
not to exceed the speed limit when she traveled with her children. (388). Malone
did not contradict his daughter’s testimony as to how fast they were travelling
based on the fact that Hendrickson was keeping up with the traffic in the far left
lane. Malone did not look at the speedometer at any time.
Counsel’s statement at Hendrickson’s deposition to the effect that even
though Hendrickson was a defendant in Malone’s action, Hendrickson and Malone
were collaborators against the other defendants underscores the sharp issues of fact
about the interest of both Malone and Hendrickson and their respective credibility.
This is especially crucial since unlike other motor vehicle accidents where there is
more than one driver involved, none of the other defendants, including the
Appellant, Cooper Tire, were in a position to contradict the testimony of either
Hendrickson or Malone.
Both Hendrickson and Malone testified that there were several witnesses to
the accident, including a local fireman who Malone stated witnessed “the whole
thing” and two women whose names and contact information Hendrickson
obtained at the scene and probably placed in a folder she kept on the accident. Yet,
12
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no affidavit was submitted by either the local fireman-witness who assisted at the
scene or the two disinterested female witnesses to support Hendrickson’s version
of the accident. Whether Hendrickson’s inability to control the vehicle was based
to some degree on excessive speed is an issue of fact for the jury. Quizhpe v.
Luvin Construction, 70 A.D.3d 912 (2d Dep’t. 2010).
In addition, Malone testified that ten minutes before the accident he and
Hendrickson stopped for coffee. He volunteered that when the accident sequence
started the coffees were in cup holders because they were too hot. This fact was
disclosed during Hendrickson’s deposition.

Malone’s credibility regarding

whether Hendrickson’s ability to control the Explorer was compromised because
she was holding/drinking or reaching for the coffee she had just purchased ten
minutes earlier is also an issue of fact precluding summary judgment.
Hendrickson testified that she tried to straighten the vehicle and prevent it
from veering to the left. Malone told Hendrickson to take her foot off the gas and
not to try and brake. According to Malone, Hendrickson followed his instructions.
Malone testified they hit the guardrail at between 50 and 55 miles per hour.
Whether it was reasonable and prudent for Hendrickson not to attempt to slow the
vehicle when Malone told her they had a “blow out” is an issue of fact precluding
summary judgment. Quizhpe v. Luvin Construction, supra.
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Even where the facts are undisputed, whether a party’s acts are reasonable is
generally an issue of fact. A motion for summary judgment should not be granted
where the facts are in dispute, conflicting inferences may be drawn from the
evidence, or where there are issues of credibility. Benetatos v. Comerford, 78
A.D.3d 750, 751-52 (2d Dep’t. 2010); Ruiz v. Griffin, 71 A.D.3d 1112, 1115 (2d
Dep’t. 2010).
The recent case of Quizhpe v. Luvin Construction, supra, is instructive. 70
A.D.3d 912 (2d Dep’t. 2010). In Quizhpe, plaintiff was allegedly injured when a
minivan in which he was a passenger “roll[ed] two or three times across the
roadway.” Id. at 913. The plaintiff moved for summary judgment on the issue of
liability and to dismiss all affirmative defenses, submitting evidence to the effect
that the driver had lost control of the van prior to the accident and arguing that, as a
matter of law, the driver was negligent in his operation of the vehicle. Id. The
defendant owner and driver then cross-moved for summary judgment pointing to
evidence that prior to the accident the steering and braking mechanisms of the
vehicle had become unresponsive and arguing that the record conclusively
established that the driver was confronted with a mechanical malfunction so that,
pursuant to the emergency doctrine, his operation of the minivan was, as a matter
of law, free of negligence. Id.

14
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The Supreme Court denied the plaintiff’s motion and granted the
defendant’s cross-motion, albeit on a different basis than the emergency doctrine.
The Appellate Division concluded after examining the issues and arguments that
were raised in the motion and cross-motion that neither party had demonstrated
prima facie entitlement to judgment as a matter of law. Id. at 914.
There were, among other things, issues of credibility, the resolution of which
would depend upon factual determinations as to whether, and if so to what extent,
a mechanical defect in the steering or braking mechanism of the minivan might
have contributed to the accident. One of these issues of fact was whether the
driver might have been driving at an excessive rate of speed under the
circumstances and whether he might have been otherwise negligent in the
operation of the minivan. Id.
Finally, on the issue of credibility, the disclosure by Hendrickson’s attorney
that Hendrickson and Malone were in collaboration in the case against defendants
Philbor, Ford and Cooper Tire underscores the point. Whether Hendrickson and
Malone were credible in their rendition of the accident is an issue of credibility
best left to the trier of fact. Benetatos v. Comerford, 78 A.D.3d 750, 752 (2d
Dep’t. 2010) (summary judgment should not be granted where facts are in dispute,
where conflicting inferences can be drawn from the evidence, or where there are
issues of credibility). Whether Hendrickson acted reasonably and prudently in the
15
Page 288 of 792

face of the circumstances present before the accident is a material issue of fact
precluding summary judgment. Lopez v. Beltre, 59 A.D.3d 683 (2d Dep’t. 2009).
CONCLUSION
The order granting summary judgment in favor of Hendrickson should be
reversed since Hendrickson did not establish her entitlement to judgment as a
matter of law.

Cooper Tire’s cross-claim against Hendrickson should be

reinstated.
Dated:

Smithtown, New York
February 16, 2011

____________________________
Diane K. Farrell
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK
-----------------------------------------------------------------------X
CHRISTOPHER BROICH,
Plaintiff,

Index No.: 18772/08
AFFIRMATION IN
SUPPORT

-againstNANCY C. MCGANN, PAUL L. ROBINSON, and
MARK EPLEY,
Defendants.
-----------------------------------------------------------------------X
Diane K. Farrell, an attorney duly admitted to practice law in all the courts of the State of
New York hereby affirms under the penalties of perjury the following:
1.

I am a member of DEVITT SPELLMAN BARRETT, LLP, the attorneys for

Nancy C. McGann, Paul L. Robinson and Mark Epley in the above named action and I make this
affirmation in support of a motion pursuant to CPLR § 3211 1 to dismiss the plaintiff’s complaint
or alternatively, pursuant to CPLR § 3212 for summary judgment. This affirmation is based
upon the pleadings and facts appearing in public records of which this court can take judicial
notice. I make this affirmation based upon my familiarity with the file maintained in this office.
2.

The action was commenced by the filing of a Summons and Complaint on May

19, 2008. The defendants served their Verified Answer with Affirmative Defenses on June 2,
2008. Annexed hereto as Exhibits A and B respectively, are the Summons and Complaint and
the defendants’ Verified Answer with Affirmative Defenses.
3.

At all relevant times defendants Nancy C. McGann [“McGann”] and Paul L.

Robinson [“Robinson”] were incumbent trustees of the Village of Southampton [“the Village”].

1

In considering a motion to dismiss for failure to state a cause of action pursuant to CPLR 3211 (a) (7), the pleaded
facts are accepted as true and given every favorable inference. Klepetko v. Reisman, 41 A.D.3d 551 (2d Dep’t.
2007).

Page 291 of 792

Mark Epley [“Epley”] was the Village Mayor. Until he was terminated on December 13, 2007,
Christopher Broich [“plaintiff”] was a police officer in the Southampton Village Police
Department [“SPD”]. Plaintiff was also a candidate for election to the Village Board of Trustees
in June of 2008. (Exhibit A, ¶ 7).
4.

Plaintiff alleges that the defendants made four separate statements about him that

were defamatory and actionable. 2 The basis of this motion to dismiss and for summary judgment
is that the challenged statements are either not susceptible of a defamatory meaning as a matter
of law or constitute nonactionable opinion protected under Article I, Section 8 of the New York
State Constitution and the First Amendment of the federal Constitution.
5.

In addition, with respect to the third and fourth challenged statements which were

allegedly made when plaintiff was a candidate for the Village Board of Trustees, the public
figure plaintiff is required to prove that the statements were made with actual or constitutional
malice with convincing clarity, and has failed to allege in his complaint evidentiary facts from
which malice can be inferred.
6.

In any event, each of the four challenged statements were protected by a qualified

privilege which protects the speaker of statements on a matter of public concern made in the
course of a political campaign from liability for defamation based on those statements. For any
of these reasons and for all of them, the complaint should be dismissed.
Timeliness
7.

Although under general New York practice, courts take a cautious view toward

summary judgment as a “drastic remedy,” the general rule is inapplicable in cases such as this

2

Unless otherwise indicated, all factual statements are taken from plaintiff’s complaint, the facts in which are
assumed to be true only for purposes of this motion.
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one involving constitutionally-sensitive defamation claims based on statements on a matter of
public concern.
8.

The New York Court of Appeals has consistently “reaffirmed [its] regard for the

particular value of summary judgment, where appropriate, in libel cases” because of the Court’s
recognition of “[t]he chilling effect of protracted litigation.” Immuno AG. v. Moor-Jankowski,
77 N.Y.2d 235, 256, cert. denied, 500 U.S. 954 (1991). See also, Karaduman v. Newsday, Inc.,
51 N.Y.2d 531, 545 (1980) (observing that “[t]he threat of being put to the defense of a lawsuit
. . . may be as chilling to the exercise of First Amendment freedoms as fear of the outcome of
the lawsuit itself”); Armstrong v. Simon & Schuster, Inc., 85 N.Y.2d 373, 379 (1995) (“[w]e
recognize that summary judgment has particular value, where appropriate, in libel cases, so as
not to protract litigation through discovery and trial and thereby chill the exercise of
constitutionally protected freedoms”) (internal citations omitted).
Statements One and Two
9.

The complaint alleges that two of the four challenged statements were made at a

public debate held by the Southampton Association on June 2, 2007, between the incumbents,
the defendants Epley, McGann and Robinson, and the candidates running against them. The
election was to be held on June 15, 2007. (Exhibit A, ¶ 13).
10.

The debate was held at the Parish Memorial Hall in front of a live audience

consisting of Southampton residents. The debate also aired on a local television channel and was
covered in the local press. (Exhibit A, ¶ 15).
11.

The mayoral and trustee candidates were asked a series of questions throughout

four rounds of questioning. In the last round of questioning, members of the audience asked the
candidates questions. (Exhibit A, ¶ ¶ 16-17).
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12.

An audience member addressed the following question to the trustee candidates,

including defendant incumbents Robinson and McGann: “[w]hat could be done about the
reported 2,000 unaccounted for missing tickets in the police department?” (Exhibit A, ¶ 18).
13.

According to the complaint, in or about December of 2005, a year and a half

before the debate, plaintiff reported to the Suffolk County District Attorney’s office, among
other things, that the police department for the Incorporated Village of Southampton, was
engaged in the practice of “ticket-fixing.” The District Attorney’s office refused to take any
action regarding plaintiff’s complaints. (Exhibit A, ¶ 10).
14.

In or about January of 2006, the New York State Commission of Investigation

contacted plaintiff about his complaints to the District Attorney’s office and took over the
investigation regarding, inter alia, the alleged “ticket-fixing” scheme. (Exhibit A, ¶11). A copy
of the report from the State of New York Commission of Investigation summarizing its findings
and conclusions from its investigation dated November 6, 2006, [“the report”], is annexed hereto
as Exhibit C.

3

The Commission found insufficient evidence to substantiate the claim that

Southampton Police Department officers were improperly disposing of traffic summonses.
(Exhibit C, November 6, 2006 cover letter, page 1).
15.

The Commission report contained an admission from SPD Police Chief Lars King

to the effect that the SPD did not have an adequate system to track the summonses and conceded
that the Department had to implement measures to ensure greater accountability for traffic
summonses that were issued as part of a T-SLED Program. 4

3

This court may take judicial notice of facts appearing in a public record. People v. Sanchez, 98 N.Y.2d 373, 401 n.
13 (2002).
4
T-SLED is the acronym for the Traffic Safety Law Enforcement Dispositions Program. The report details that to
aid in traffic enforcement, the Southampton Police Department and other police agencies in New York State used
preprinted uniform traffic tickets (“UTTs”) which are obtained from T-SLED. These UTTs are multiple copy,
sequentially numbered, traffic summonses, which are sent to police agencies in packages of 20. T-SLED records
record the numbers of the summonses sent to each police agency.
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16.

Shortly after a meeting in April of 2006 between the Commission investigators

and SPD Police Chief King, the SPD searched their facilities and vehicles to attempt to locate the
missing summonses. Summonses and partially used packages of summonses were found in
various places, including police vehicles and officers’ lockers. (Exhibit C, p. 2, Exhibit A, ¶ 19).
17.

Against that factual backdrop, the question at the debate on June 2, 2007, about

the reported 2,000 unaccounted for tickets addressed to the Trustee candidates referred to the
missing summonses that were the subject of the State investigation initiated by plaintiff’s
accusation about “ticket-fixing.” According to the complaint, defendant McGann responded that
the study found that policemen were not finishing the ticket books, and as a result tickets were
missing. The challenged statement included McGann’s statement that “500 of the tickets that
were missing were found in Chris Broich’s locker” . . . “they accounted for all of the missing
tickets.” (Exhibit A, ¶ 19).
18.

The second challenged statement was a follow-up statement at the public debate

by Village Trustee Robinson in reference to the missing tickets stating, “a quarter of them [were]
found in the person’s locker.” (Exhibit A, ¶ 20).
19.

For two (2) separate and distinct reasons, the action against then candidates

McGann and Robinson based on the two (2) statements made at a public debate with reference to
the missing tickets is not actionable as defamation.
20.

First, when examined against the context in which the statements were made, the

statements are not susceptible of a defamatory meaning. It is the court’s responsibility to
determine whether a publication is susceptible of the defamatory meaning ascribed to it.
Klepetko v. Reisman, 41 A.D.3d 551 (2d Dep’t. 2007); Suozzi v. Parente, 202 A.D.2d 94, 99100 (1st Dep’t. 1994), citing Tracy v. Newsday, Inc., 5 N.Y.2d 134, 136. In determining
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whether a challenged statement is susceptible of a defamatory interpretation, the court must
consider the context in which the statement is made. Suozzi v. Parente, supra at 101.
21.

The Commission report in late 2006 specifically concluded that there was

insufficient evidence to substantiate plaintiff’s allegations that SPD Officers, presumably
including the plaintiff, were improperly disposing of traffic summonses.

Contrary to the

allegations in the complaint, the statements by McGann and Robinson that tickets were found in
plaintiff’s locker was not tantamount to accusing the plaintiff of stealing or hiding tickets. The
challenged statements were made after McGann stated that policemen were not finishing the
ticket books. This is a far different statement than the policemen were stealing tickets or hiding
them. Conclusory allegations like the one in plaintiff’s complaint will not defeat a motion for
summary judgment in a libel action. Suozzi v. Parente, 202 A.D.2d, at 100.
22.

On the contrary, it was determined that upon a search of SPD’s facilities and

vehicles, summonses and partially used packages of summonses were found, inter alia, in police
vehicles and officers’ lockers. SPD Chief King took responsibility on behalf of the SPD for the
missing tickets, rather than ascribing fault to any individual police officers including plaintiff
(see paragraph 14, supra). Thus, irrespective of any proof as to the truth of the two challenged
statements, they simply were not susceptible of a defamatory meaning when viewed in the
context of the State Commission’s report and McGann’s statements which preceded the
challenged statements, and do not permit a finding that either McGann or Robinson accused
plaintiff of stealing or hiding traffic summonses or ineptitude in his profession. Klepetko v.
Reisman, 41 A.D.3d 551 (2d Dep’t. 2007). See also Pace v. Rebore, 107 A.D.2d 30, 32 (2d
Dep’t. 1985).
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23.

For a separate and distinct reason, the two statements made on June 2, 2007, are

not actionable as defamation. Evaluating the challenged statements in the broader social context
in which they were made, (1) by candidates, (2) in response to an audience question, (3) at a
public debate, (4) held before Southampton residents, (5) a few days before a local election, and
(6) about a matter of public concern, the statements are accorded a qualified privilege.
24.

5

Statements on a matter of public concern made in the course of a political

campaign are accorded a qualified privilege. Suozzi v. Parente, 202 A.D.2d 94, 101 (1st Dep’t.
1994), citing ATN Marts, Inc. v. Ireland, 195 A.D.2d 959 (4th Dep’t. 1993). This is especially so
where, as here, an audience member initiated the question about a matter of public concern and
about which the plaintiff himself had initiated allegations of wrongdoing against other SPD
members which the State Investigation Commission found to be unsubstantiated. 2 NY PJI 3d
3:32, at 380 (2007). See Cancer Action NY v. St. Lawrence County Newspaper Corp., 12
A.D.3d 880 (3d Dep’t. 2004), lv. denied 4 N.Y.3d 705 (2005).
25.

Here, the challenged statements by Trustees McGann and Robinson who are

public figures, are entitled to a qualified privilege which can be defeated only by a showing of
malice on the part of the speaker. Cancer Action NY v. St. Lawrence County Newspaper Corp.,
supra; Pace v. Rebore, 107 A.D.2d 30, 32-3 (2d Dep’t. 1985). There are no evidentiary facts
pled the complaint from which malice may be inferred.
26.

Thus, either because the statements about tickets having been found in plaintiff’s

locker are not susceptible of a defamatory meaning given the context and the forum (a public
debate) in which the statements were made, or, because the statements of public officials
involving matters of public concern made in the course of a political campaign election are
privileged, Suozzi v. Parente, 202 A.D.2d 94, 101 (1st Dep’t. 1994), the statements are not
5

Qualified privilege was pled as an affirmative defense in the Answer. (Exhibit B, Sixth Affirmative Defense).
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actionable and the action against both McGann and Robinson based on those statements must be
dismissed.
Statement Three
27.

The third challenged statement was allegedly made within 60 to 90 days of the

filing of the complaint (May 19, 2008) by defendant Robinson to a fellow Southampton resident,
Herb McKay.

(Exhibit A, ¶ 21).

The statement was made when plaintiff himself was a

candidate for the Village Board of Trustees, making him a public figure. Curtis Publ. Co. v.
Butts, 388 U.S. 130 (1967); Sands v. News America Pub., Inc., 237 A.D.2d 177 (1st Dep’t.
1997). As a public figure, plaintiff is required to prove as part of his affirmative case that the
challenged statement was published with actual malice, i.e., knowing it was false or with reckless
disregard for the truth. New York Times Co. v. Sullivan, 376 U.S. 254 (1964).
28.

Robinson allegedly repeated that the 500 missing tickets were found in plaintiff’s

locker. McKay inquired of Robinson about plaintiff and Robinson replied, “He is a problem. He
lost his job because he was holding on to tickets that he shouldn’t be holding on to.” (Exhibit A,
¶ 21). Plaintiff repeats in the complaint that in making this statement Robinson accused plaintiff
of stealing tickets and attributed plaintiff’s termination to that incident.
29.

Even assuming that this statement was susceptible of a defamatory meaning,

which the defendant Robinson contends it was not, 6 Robinson’s statement constitutes protected,
nonactionable opinion under both the Federal and State Constitutions and their respective
provisions protecting free speech.

6

As discussed supra, in the context in which this statement was made, following a State of New York Commission
of Investigation Report which found allegations that police officers were stealing traffic summonses as
unsubstantiated, it is not a fair inference to say that by plaintiff “holding onto tickets” he was being accused of
stealing or hiding same.
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30.

The tradition of early dismissal in defamation actions, where appropriate, is

equally well suited with respect to the third challenged statement because protection of opinion
raises issues of constitutional privilege under the State as well as Federal Constitutions that can
frequently be determined as a matter of law by the court in the first instance. As a result, the New
York Court of Appeals has upheld or granted summary judgment in defamation cases involving
the defense of opinion on a number of occasions. See e.g.s., Mann v. Abel, 10 N.Y.3d 271
(2008) (reversing an order of the Appellate Division affirming the denial of summary judgment
and granting summary judgment to editor and author of allegedly defamatory statement in
newspaper article as nonactionable opinion); 600 West 115th Street Corp. v. Von Gutfeld, 80
N.Y.2d 130 (1992) (upholding summary judgment based on protection for opinion in statements
made at a public hearing); Millus v. Newsday, Inc., 89 N.Y.2d 840 (1996) (granting summary
judgment based on protection for opinion in a newspaper editorial evaluating legislative
candidates).
31.

7

So too, dismissal in defamation actions based on opinion has frequently been

granted in the lower courts on CPLR § 3211 motions to dismiss as a matter of law. See e.g.s.,
Klepetko v. Reisman, 41 A.D.3d 551 (2d Dep’t. 2007) (column stating that plaintiff was
“cowardly” an “idiotic menace,” and lived with another middle-aged man, which plaintiff
alleged was an insinuation he was a homosexual, constituted pure opinion); Kamalian v.
7

Other lower courts have frequently followed the Court of Appeals’ lead in granting summary judgment under
CPLR § 3212 based on an opinion defense. See e.g.s. Gilliam v. Richard M. Greenspan, P.C., 17 A.D.3d 634 (2d
Dep’t. 2005); Suozzi v. Parente, 202 A.D.2d 94, 616 N.Y.S.2d 355 (1st Dep’t. 1994) (“[i]t is also useful to note that
the Court of Appeals has consistently reaffirmed its ‘regard for the particular value of summary judgment, where
appropriate, in libel cases,’” citing Immuno AG. v. Moor-Jankowski, 77 N.Y.2d 235, 256, cert. denied¸ 500 U.S.
954; Cancer Action NY v. St. Lawrence County Newspapers Corp., 12 A.D.3d 880 (4th Dep’t. 2004) (“viewed
within the context of the spirited debate regarding important public issues and involving public figures, the
comments in the editorials are properly characterized as opinions and, even if they were found to be assertions of
fact, they fail to clear the combined hurdles of constituting defamatory false facts and being motivated by actual
malice”); Dancer v. Bergman, 246 A.D.2d 573 (2d Dep’t. 1998); Guarneri v. Korea News, 214 A.D.2d 649 (2d
Dep’t. 1995) (articles stating plaintiff was dismissed as the attorney on a criminal appeal because he was considered
to be unprepared and negligent and lost opportunity to appeal despite having been granted two extensions
constituted pure opinion and thus were constitutionally protected).
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Reader’s Digest Ass’n., Inc., 29 A.D.3d 527 (2d Dep’t. 2006) (article about plaintiff surgeon,
entitled “Dangerous Doctors – When Medical Boards Don’t Do Their Jobs, Patients Pay the
Price,” constituted pure opinion).
32.

Whether a potentially actionable statement is one of objective fact or

nonactionable opinion is a question of law. Rinaldi v. Holt, Rinehart & Winston, Inc., 42 N.Y.2d
369, 381, cert. denied, 434 U.S. 969 (1977); Mann v. Abel, 10 N.Y.3d 271 (2008). See also,
Immuno AG. v. Moor-Jankowski, 77 N.Y.2d 235, cert. denied, 500 U.S. 954 (1991).
33.

New York Times Co. v. Sullivan and its progeny require that a reviewing court in

a defamation case “must make an independent examination of the whole record . . . so as to
assure itself that the judgment does not constitute a forbidden intrusion on the field of free
expression.” New York Times Company v. Sullivan, 376 U.S. 254, 285 (1964). Times v
Sullivan reflects a deeply held conviction that judges must exercise such review in order to
preserve the precious liberties established and ordained by the constitution. Prozeralik v. Capital
Cities Communications, Inc., 82 N.Y.2d 466, 474 (1993), citing Bose Corp. v. Consumers Union
of U.S., Inc., 466 U.S. 485, 510-511 (1984).
34.

The many precedents in New York likewise reflect “this State’s profound national

commitment to the principle that debate on public issues should be uninhibited, robust, and wideopen.” Mahoney v. Adirondack Publishing Company, 71 N.Y.2d 31, 38 (1987), citing New York
Times Co. v. Sullivan, 376 U.S. 254, 270. Toward that end, our state courts have required
rigorous reviews of defamation in the interest of broadly preserving the right of free speech on
matters of public concern. The Court of Appeals has interpreted New York Const. Art. I, § 8 to
provide even broader protection for free speech than might exist under the First Amendment.
See Immuno AG. v. Moor-Jankowski, 77 N.Y.2d 235 (1991). Both the federal and New York
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State Constitutions require an independent de novo review of the challenged statement so that
statements of opinion do not become the subject of a trial for truth or falsity. Mann v. Abel, 10
N.Y.3d 271 (2008).
35.

The Court of Appeals has spelled out three factors that a reviewing court must

examine to determine whether the reasonable listener would have believed that the challenged
statements were conveying facts about the libel plaintiff. Mann v. Abel, 10 N.Y.3d at 276, citing
Brian v. Richardson, 87 N.Y.2d 46, 51, quoting Immuno AG., 77 N.Y.2d at 254.

In

distinguishing between opinion and fact under New York State’s Constitution and common law,
the reviewing court properly looks to the content of the whole communication, its tone and
apparent purpose. Immuno AG. v. Moor-Jankowski, 77 N.Y.2d 235, 250 (1991); Steinhilber v.
Alphonse, 68 N.Y.2d 283, 286 (1986).
36.

The three factors which must be considered by the reviewing court to distinguish

actionable assertions of fact and nonactionable expressions of opinion are: (1) whether the
specific language in issue has a precise meaning which is readily understood, (2) whether the
statements are capable of being proven true or false, and (3) whether either the full context of the
communication in which the statement appears, or the broader social context and surrounding
circumstances are such as to signal readers or listeners that what is being read or heard is likely
to be opinion, not fact. Mann v. Abel, 10 N.Y.3d 271, 276 (2008), quoting Brian v. Richardson,
87 N.Y.2d 46, 51 (1995), quoting Gross v. New York Times Co., 82 N.Y.2d 146, 153 (1993),
quoting Steinhilber v. Alphonse, 68 N.Y.2d 283, 292 (1986) (internal quotation marks omitted).
37.

With respect to the first factor enumerated in Brian v. Richardson, supra, whether

the specific language in issue has a precise meaning which is readily understood, Robinson’s
alleged statement to Herb McKay to the effect that “Broich is a problem” and “lost his job
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because he was holding on to tickets he should not have been holding on to” does not have a
precise meaning which is readily understood, and was clearly an expression of opinion about a
public figure candidate protected by the First Amendment and the New York State Constitution.
38.

Statements of opinion about public officials, public figures and candidates have

been singled out for particular solicitude by the New York Court of Appeals. Thus, in Rinaldi v.
Holt, Rinehart & Winston, Inc., 42 N.Y.2d 369 (1977), where the defamation plaintiff was a
judge subject to election, the Court made clear its intention to provide broad protection for
statements of opinion in the context of elective scrutiny since performance of the candidate is
inherently a matter of public concern. “The person who seeks governmental office must accept
certain necessary consequences of that involvement in public affairs.” 42 N.Y.2d at 380-81.
39.

A ‘pure opinion’ is a statement of opinion which is accompanied by a recitation of

the facts upon which it is based.” Steinhilber v. Alphonse, 68 N.Y.2d 283, 289 (1986). The
statement describing Broich as a “problem” and then giving facts to explain the basis of this
opinion signals to the reasonable listener that the statement is Robinson’s opinion based upon
those facts. Under either the Federal or State Constitution, Robinson’s statement to McKay
about the public figure plaintiff was nonactionable opinion.

“An

expression of pure opinion is

not actionable. It receives the Federal constitutional protection accorded to the expression of
ideas, no matter how vituperative or unreasonable it may be ( See Rinaldi v. Holt, Rinehart &
Winston, 42 N.Y.2d at 380; Gertz v. Robert Welch, Inc., 418 U.S. 323, 339-349).
40.

In addition, since plaintiff was a candidate and public figure when Robinson made

the statement to McKay, plaintiff can not recover based on an allegedly defamatory statement
unless he proves with convincing clarity that Robinson’s statement was made with constitutional
malice, that is, with knowledge that the statement was false or with reckless disregard for its
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truth or falsity. There are no evidentiary facts in the four corners of the complaint from which
constitutional malice can be inferred. Absent evidentiary facts from which the jury can infer
malice, the complaint must be dismissed. Liberman v. Gelstein, 80 N.Y.2d 429 (1992).
41.

Finally, Robinson’s statement to McKay was also protected by a qualified

privilege in that both parties to the conversation had a common interest in Broich’s fitness as a
prospective candidate for the Village Board of Trustees in the upcoming June 2008 election.
Absent evidence of malice, the action against Robinson based on his alleged statement to McKay
must be dismissed. Magowan v. McDermott, 47 A.D.2d 657, affirmed 38 N.Y.2d 953 (1976).
Statement Four
42.

The fourth challenged statement was in a Southampton Press article on or about

April 10, 2008 which discussed plaintiff’s intention to run for a seat on the Village Board of
Trustees in the June 2008 election. In the article, defendant Epley was quoted as saying, “At one
point in time, Chris Broich was a very good police officer.” The article further states that Epley
added, “But things have changed, and now Mr. Broich’s actions speak for themselves.” (Exhibit
A, ¶ 23).
43.

Attached as Exhibit D is a copy of the article that appeared in the Southampton

Press on April 10, 2008. The court as the arbiter of the opinion issue must look at the whole
communication, its tone and apparent purpose to determine whether in the context the statement
was made it constituted opinion. Mann v. Abel, 10 N.Y.3d 271 (2008) (“[A]lthough one could
sift through the article and argue that false factual allegations were made by the author, viewing
the content of the article as a whole, as we must, we conclude that the article constituted an
expression of opinion and summary judgment should have been awarded to defendants”).
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44.

The challenged statement in the context of the article as a whole is likewise one of

pure opinion which is constitutionally protected.

Applying the first of the three Brian v.

Richardson factors, the specific language in issue, that Chris Broich was a very good police
officer but things have changed and now his actions speak for themselves, is not language with a
precise meaning readily understood, nor is it a statement that is capable of being proven true or
false. The statement, even if made, is protected political expression about a public figure
candidate which is nonactionable under the New York State Constitution. Mann v. Abel, 10
N.Y.3d 271 (2008) (reversing an order of the Appellate Division affirming the denial of
summary judgment and granting summary judgment to editor and author of allegedly defamatory
statement in newspaper article as nonactionable opinion).

8

Conclusion
45.

In conclusion, each of the four statements alleged to be defamatory in the

complaint are not actionable as a matter of law and the complaint should be dismissed in its
entirety. Discovery is unnecessary since the basis for the dismissal of each cause of action is a
legal argument rather than a factual argument. Statements one and two are not susceptible of a
defamatory meaning given the context in which the statements were made. This is an issue of
law. In any event, the statements were protected by a qualified privilege.
46.

Statements three and four are pure opinions which are not actionable as

defamation under either the State or Federal Constitutions. Whether a statement is an opinion is
an issue of constitutional law for the reviewing court. Alternatively, as statements three and four
were made when plaintiff was a candidate for public office, the plaintiff must prove with
8

Epley’s alleged statement to the Southampton Press, made when plaintiff was a candidate for Village Trustee
and therefore a public official requires that plaintiff plead and prove constitutional malice with convincing
clarity. New York Times Company v. Sullivan, 376 U.S. 254 (1964). There are no evidentiary facts in the
complaint tending to show that Epley made the statement with constitutional malice.
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convincing clarity that the statements were made with constitutional malice, no evidence of
which has not been presented in the four corners of the complaint.
WHEREFORE, for all the reasons set forth above, it is respectfully requested that the
court grant the relief sought in the notice of motion for an order dismissing the complaint in its
entirety and/or granting summary judgment in favor of the defendants and for such other, further
and just relief as to the court seems proper.
Dated: Smithtown, New York
October 2, 2008

DIANE K. FARRELL
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK
-----------------------------------------------------------------------X
CHRISTOPHER BROICH,
Plaintiff(s)

Index No.: 18772/08
REPLY AFFIRMATION

- against NANCY C. MCGANN, PAUL L. ROBINSON, and
MARK EPLEY,
Defendants.
----------------------------------------------------------------------X
Diane K. Farrell, an attorney duly admitted to practice law in all the courts of the State of
New York affirms under the penalties of perjury the following:
1.

I am a member of Devitt Spellman Barrett, LLP, the attorneys for defendants,

NANCY C. MCGANN, PAUL L. ROBINSON, and MARK EPLEY, in the above-captioned
action, all alleged in the complaint to be elected public officials, and I make this affirmation in
reply to the plaintiff’s affirmation in opposition and in further support of this motion which seeks
dismissal of the complaint in its entirety pursuant to both CPLR § 3211 and CPLR § 3212.
2.

The defendants’ notice of motion lists both CPLR Rules 3211 and 3212 as

grounds for dismissal. Plaintiff’s attorney has opposed defendants’ § 3211 motion as well as
defendants’ alternative motion pursuant to CPLR § 3212. (Affirmation in Opposition, ¶¶ 2-3).
Cf. Mihlovan v. Grozavu, 72 N.Y.2d 506 (1988) (holding in defamation action that Appellate
Division could not convert defendants’ § 3211(a)(7) motion into a motion for summary judgment
absent adequate notice to the parties).
3.

Nothing in plaintiff’s attorney’s affirmation in opposition, supported only by his

client’s Verified Complaint, raises a material issue of fact sufficient to preclude a grant of
summary judgment on each of the four challenged statements allegedly made by the three
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respective defendants. As to each statement, there are alternative bases upon which to grant
summary judgment. However, as to all four statements, summary judgment is warranted because
the statements are protected by a qualified privilege and the plaintiff has failed to raise a material
issue of fact regarding malice on the part of any of the three defendants to defeat the motion on
this basis.
Qualified Privilege
4.

Contrary to the case law cited in the opposing attorney affirmation, plaintiff, not

defendants, has the burden on this motion, insofar as it seeks summary judgment, to offer
evidentiary facts to establish that each challenged statement was made in bad faith and was
motivated solely by malice. Paskiewicz v. National Association for the Advancement of Colored
People, 216 A.D.2d 550 (2d Dep’t. 1995), citing Liberman v. Gelstein, 80 N.Y.2d 429, 439
(1992) (in defamation action, once defendant raised qualified or conditional privilege on
summary judgment “it was plaintiff’s burden to raise a factual issue on malice”).
5.

Statements made by an elected official in the course of a political campaign on a

matter of public concern in which he has an interest are protected by a conditional or qualified
privilege. ATN Marts, Inc., 195 A.D.2d 959 (4th Dep’t. 1993); Suozzi v. Parente, 202 A.D.2d 94
(1st Dep’t. 1994). When qualified privilege exists, it is assumed that there is no malice. Khuri v.
M.W. Kellog Company, 33 A.D.2d 736, 737, citing Shapiro v. Health Ins. Plan of Greater New
York, 7 N.Y.2d 56, 61 (1959). In the words of the Court of Appeals,
“[w]hen defendant’s statements are presumptively privileged the rule is
that, in order to render them actionable, it is ‘incumbent on the plaintiff to
prove that [they were] false and that the defendant was actuated by
express malice or actual ill-will.’ While there are numerous cases in the
books in which it is said that as to privileged communications the good
faith of the defendant and the existence of actual malice are questions of
fact for the jury, the expression must not be misunderstood. Those
questions are for the jury only where there is evidence in the case
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warranting their submission to the jury, and the burden of proof is on the
plaintiff. Ashcroft v. Hammond, 197 N.Y. 488, 495-496.” Shapiro, 7
N.Y.2d at 61.
6.

Thus, where defendants’ statements are presumptively privileged the rule is that,

in order to render them actionable, it is incumbent on the plaintiff to prove that they were false
and that the defendant was actuated by express malice or actual ill-will. Bozicevich v. American
Airlines, Inc., 54 A.D.2d 542 (1st Dep’t. 1976).
7.

The opposing affidavit cites Demas v. Levitsky, 291 A.D.2d 653 (3d Dep’t.

2002), for the proposition that the common interest privilege is an affirmative defense which
should not be decided on a pre-answer motion dismiss. (Affirmation in Opposition, ¶ 27). This
case does not assist plaintiff for two distinct reasons. First, this motion is also made pursuant to
§ 3212, and second, the court in Demas v. Levitsky recognized that its holding was not universal,
citing the Second Department case of Doherty v. New York Telephone Co., 202 A.D.2d 627 (2d
Dep’t. 1994) (affirming order dismissing complaint alleging defamation where plaintiff’s
conclusory allegations of actual malice held insufficient to overcome qualified privilege). See
also Wyllie v. District Attorney Kings County, 2 A.D.3d 714 (2d Dep’t. 2003) (plaintiff’s mere
hope that discovery would reveal existence of triable issues insufficient to delay determination of
motion for summary judgment made after joinder of issue but before discovery on issue of
malice to defeat qualified privilege).
8.

The distinction between relief requested under § 3211(a)(7) as distinguished from

§ 3212 is an important one because, unlike a motion to dismiss under § 3211(a)(7), where
plaintiff has no obligation to show evidentiary facts to support the allegation of malice, (see
Kotowski v. Hadley, 38 A.D.3d 499 (2d Dep’t. 2007)), on a motion for summary judgment, once
a qualified privilege has been shown to exist, the burden of proof shifts to the plaintiff to offer
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evidentiary facts to establish that the challenged communication was made in bad faith and was
initiated solely by malice. Liberman v. Gelstein, 80 N.Y.2d 428 (1992); Santavicca v. City of
Yonkers, 132 A.D.2d 656 (2d Dep’t. 1987); Paskiewicz v. National Association for the
Advancement of Colored People, 216 A.D.2d 550, 551 (2d Dep’t. 1995); Shover v. Instant Whip
Processors, Inc., 240 A.D.2d 560 (2d Dep’t. 1997); Castillo v. Henry Schein, Inc., 259 A.D.2d
652 (2d Dep’t. 1999); Licitra v. Faraldo, 130 A.D.2d 555 (2d Dep’t. 1987); Chase v. Grilli, 127
A.D.2d 728 (2d Dep’t. 1987); see also, Red Cap Valet, Ltd. v. Hotel Nikko (USA), Inc., 273
A.D.2d 289 (2d Dep’t. 2000) (reversing an order denying a motion to dismiss defamation cause
of action based on statement subject to a qualified privilege; court held dismissal appropriate
where plaintiff failed to allege any facts from which malice could be inferred and conclusory
allegations of malice insufficient to overcome privilege).
9.

Plaintiff’s opposing papers (pages 9-10) cite to several cases which purportedly

are authority that where a defendant seeks to rely on the affirmative defense of qualified
privilege, the defendant, and not the plaintiff, has the affirmative burden on the motion of
showing that he acted in good faith, holding an honest belief that the statements that he or she
made were true. (Affirmation in Opposition, ¶ 30).
10.

Specifically, Doyle v. Clauss, 190 A.D. 838 (1920), and Pecue v. Collins, 204

A.D. 142 (1923), relied on by plaintiff’s attorney predate Liberman v. Gelstein and Shapiro v.
Health Insurance Plan of Greater New York, supra, and are not authority for the burden shifting
that the plaintiff urges on this motion for summary judgment.

Memory Gardens, Inc. v.

D’Amico, also relied on by plaintiff’s counsel (¶ 31) stating that the determination of whether
good faith has been established is ordinarily a jury question, was in the context of a 3211 motion
to dismiss, not, as here, a motion for summary judgment. 91 A.D.2d 1160 (3d Dep’t. 1983). In
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that context, the defendant failed to establish that the allegations of the complaint, taken as true,
were insufficient to defeat a defense of qualified privilege. Memory Gardens, Inc. v. D’Amico,
supra.
11.

Unlike Memory Gardens, Inc. v. D’Amico, this motion, to the extent that it is

partially based on Rule 3212, clearly shifts the burden to the plaintiff to prove malice once
defendant has raised qualified immunity. (See infra, ¶ 8). The verified complaint is bare of any
factual allegations giving rise to an inference of malice on the part of any of the public official
defendants. Red Cap Valet, Ltd. v. Hotel Nikko (USA) Inc., 273 A.D.2d 289 (2d Dep’t. 2000)
(dismissal appropriate where plaintiff failed to allege any facts from which malice could be
inferred and conclusory allegations of malice insufficient to overcome qualified privilege).
Compare Zornberg v. North Shore University Hospital, 29 A.D.3d 986 (2d Dep’t. 2006) (where
Second Department found that complaint alleged facts sufficient to support claim of actual
malice).
12.

Thus, plaintiff’s argument that before the plaintiff has the burden to come forward

with evidence of malice the defendants must first establish their good faith in making the
challenged statements contradicts the holding of Shapiro v. Health Ins. Plan, supra at 61, and its
progeny. Statements such as the ones allegedly made by the defendant public officials during
the course of a public meeting on the eve of a local election, and to the press and other interested
parties are presumptively privileged and, on a summary judgment motion, can only be actionable
if made with malice. The significance of the word “presumptively” to modify “privileged” in
Shapiro signifies that it is presumed that the statements were made in good faith. Plaintiff’s
failure to allege such facts from which malice can be inferred, or to present evidence in
admissible form raising an issue of fact regarding malice warrants summary judgment in favor of
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the defendants.
13.

The omission from the opposing papers of any mention of the significance of

Shapiro v. Health Ins. Plan, and Liberman v. Gelstein, supra, and Stukuls v. State of New York,
42 N.Y.2d 272, 279 (1977), and all of the Second Department cases which hold that on a motion
for summary judgment once a qualified privilege has been shown to exist, the burden of proof
shifts to the plaintiff, fails to recognize the important distinction between the proof required to
defeat a Rule 3211 motion, and the much higher burden required to defeat a Rule 3212 motion in
a defamation action.
14.

To show malice, plaintiff must either demonstrate that the statements were made

with “a high degree of awareness of their probable falsity” such that the defendant entertained
serious doubts as to the truth of the publication, (New York Times Company v. Sullivan, 376
U.S. 254 280, actual malice, i.e., “knowledge [the statement] was false or . . . reckless disregard
of whether it was false or not”) or must show that the defendant was motivated by spite or ill-will
in making the alleged false statement. (See, Stillman v. Ford, 22 N.Y.2d 48, 53; Shapiro v.
Health Insurance Plan of Greater New York, 7 N.Y.2d 56, 61; Liberman v. Gelstein, 80 N.Y.2d
429, 438-439; Foster v. Churchill, 87 N.Y.2d 744, 752 (1996)). The proof of falsity must be
clear and convincing.
15.

Moreover, the making of a defamatory statement must be consistent only with a

desire to injure the plaintiff to justify sending the question of malice to the jury. Id. The
Verified Complaint, the only evidence submitted opposing the motion, alleges no facts from
which falsity and malice may be inferred.
16.

The attorney affirmation in opposition states, without more, that the statements

made about plaintiff by defendants have been proven false on multiple occasions and by multiple
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persons. (See Affirmation in Opposition, ¶ 49). The Verified Complaint contains no facts which
tend to support this bare, conclusory statement. A statement made by an attorney with no
personal knowledge of the facts, is without probative value. Ferguson v. Meridian Distribution
Services, Inc., 155 A.D.2d 642, 643 (2d Dep’t. 1989).
17.

In any event, even assuming falsity, with respect to the first two challenged

statements, made at a public debate concerning missing tickets claimed to have been found in
plaintiff’s locker, malice can not be inferred from the mere making of the statement. 1 It is well
established that mere falsity of a statement is insufficient to establish an inference of actual
malice or ill-will. Ashcroft v. Hammond, 197 N.Y. 488, 496 (1910); Stukuls v. State of New
York, 42 N.Y.2d 272, 279 (1977); Shapiro v. Health Ins. Plan of Greater N.Y., 7 N.Y.2d 56, 61
(1959); Garson v. Hendlin, 141 A.D.2d 55, 64 (2d Dep’t. 1988); Lee v. Weinstein, 116 A.D.2d
700 (2d Dep’t. 1986), lv. denied 68 N.Y.2d 601 (1986). Thus, even assuming that the statements
made at the public debate by candidates McGann and Robinson were false, this is insufficient as
a matter of law to raise a material issue of fact precluding summary judgment based upon the
assertion of qualified privilege.

There is likewise no allegation in the complaint that the

statements were made with a high degree of awareness of their falsity.
18.

Moreover, by submitting an attorney’s affirmation as the sole opposition to the

motion for summary judgment (with the exception of the Verified Complaint which contains no
facts which allege or infer malice), plaintiff failed to raise a factual issue as to actual or common
1

Plaintiff summarily states in his attorney affirmation that the challenged statements were false, that they were made
with defendants’ knowledge of their falsity, which, because these allegations are undisputed, destroys any
entitlement the defendants may have had to a qualified privilege until they present admissible proof otherwise which
must await discovery. (¶ 33). Plaintiff is wrong on three counts. First, the truth or falsity of the first two statements
is disputed. The defendants denied that the statements were false in their Verified Answer. Second, it isn’t
defendants’ burden on the motion for summary judgment to prove that the statements are true. Finally, the third and
fourth challenged statements, “He is a problem. He lost his job because he was holding on to tickets that he
shouldn’t be holding on to”, and “[a]t one point in time, Chris Broich was a very good police officer but things have
changed, and now Mr. Broich’s actions speak for themselves” are opinions which cannot be classified as either true
or false.
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law malice sufficient to defeat the motion insofar as it seeks summary judgment. Ferguson v.
Meridian Distribution Services, Inc., 155 A.D.2d 642, 643 (2d Dep’t. 1989); Chase v. Grilli, 127
A.D.2d 728 (2d Dep’t. 1987). An attorney’s affirmation based on no personal knowledge of the
facts does not provide the evidentiary showing necessary to successfully resist a motion for
summary judgment based upon qualified privilege. Roche v. Hearst Corporation, 53 N.Y.2d 767
(1981). Counsel’s bare conclusory allegations of malice are insufficient to defeat summary
judgment. Baumblatt v. Battalia, 134 A.D.2d 226 (2d Dep’t. 1987); Stukuls v. State of New
York, 42 N.Y.2d 272, 278-279.
19.

Finally, an attorney affirmation arguing that plaintiffs are entitled to conduct

discovery regarding motives and knowledge of a speaker of a challenged statement asserting a
qualified privilege is insufficient to withstand a motion to dismiss and for summary judgment.
Wyllie v. District Attorney of County of Kings, 2 A.D.3d 714, 719 (2d Dep’t. 2003); Ferguson v.
Sherman Square Realty Corp., 30 A.D.3d 288 (1st Dep’t. 2006) (plaintiffs’ attorney’s conclusory
allegations of malice on the part of defendant shareholders in circulating to other shareholders
allegedly defamatory flyers, held insufficient to overcome the moving defendants’ qualified
common-interest privilege).
20.

Here, plaintiff has not demonstrated how further discovery might reveal the

existence of material facts currently within the exclusive knowledge and control of the
defendants which would warrant the denial of summary judgment. See generally, Paskiewicz v.
National Association for the Advancement of Colored People, 216 A.D.2d 550, 551 (2d Dep’t.
1995). Accord Wyllie v. District Attorney of County of Kings, 2 A.D.3d 714, 719 (2d Dep’t.
2003), citing Shover v. Instant Whip Processors, 240 A.D.2d 560, 561 (1997).
21.

Thus, the defendants established their entitlement to summary judgment as a
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matter of law by relying upon the verified allegations of fact in the plaintiff’s complaint
establishing that 1) at all relevant times the three defendants were elected public officials who
presumptively spoke in good faith on matters of public concern, (the reported issue of 2000
missing tickets and the fitness of plaintiff for public office, respectively), 2) to listeners
(Southampton voters) who had a common interest in the subject matter of the communication.
Statements One and Two Not Susceptible of a Defamatory Meaning as a Matter of Law
22.

In addition, with respect to the two statements made by incumbent candidates

McGann and Robinson at the public debate on the issue of the “missing tickets”, it is for the
court to decide whether the words are susceptible of the meaning ascribed to them and whether
there is a reasonable basis for drawing a defamatory conclusion. Mondello v. Newsday, Inc., 6
A.D.3d 586 (2d Dep’t. 2004), citing James v. Gannett Co., Inc., 40 N.Y.2d 415, 419 (1976).
23.

Only if the contested statements are reasonably susceptible of a defamatory

connotation does it become the jury’s function to say whether that was the sense in which the
words were likely to be understand by the ordinary and average reader or listener. James v.
Gannett Co., Inc., supra at 419. In analyzing the words in order to ascertain whether a question
of fact exists for resolution upon trial, the court will not pick out and isolate particular phrases
but will consider the publication as a whole. Id.
24.

Because it is the duty of the court to examine not only the immediate context in

which the challenged statement is made but the broader social context, your affirmant attached as
an exhibit the report of the State Commission of Investigation concerning the missing tickets, a
public record the facts in which the court may take judicial notice. People v. Sanchez, 98 N.Y.2d
373, 401, fn. 13 (2002).

The defamatory meaning ascribed to McGann and Robinson’s

statements by plaintiff’s counsel is conclusory when viewed in the broader context of the
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findings and conclusions of the State Commission, as well as the forum and circumstances in
which the statements were made—a public debate among candidates shortly before a local
election in response to a question from a prospective voter.
25.

The State Commission specifically found that there was insufficient evidence to

support plaintiff’s allegation of ticket-fixing. The report faulted the department, rather than any
individual member of the department, for its failure to require greater accountability from its
members for unissued tickets. The report explicitly did not find any evidence of “ticket-fixing”,
malfeasance, or criminality on the part of any of its members. Thus, against the broader social
context of the State Commission’s report finding insufficient evidence of “ticket-fixing”, the
statements made by Robinson and McGann at the public debate likewise did not ascribe
criminality or malfeasance to plaintiff, as charged in the opposing affirmation. 2
26.

Thus, those portions of the opposing affirmation that state that the defendants

impliedly charged plaintiff with a crime and falsely challenged his reputation with respect to his
trade and profession are conclusory and not supported by the record as a whole.

(See

Affirmation in Opposition, p. 10, fn. 1; ¶¶ 45-46). Plaintiff’s claims that defendants Robinson
and McGann charged plaintiff with a crime 3 and that such charge was defamatory per se (¶¶ 4546), is patently incorrect given the immediate and broader social contexts in which their
statements were made at a public debate of candidates on the eve of a local election in response
to a question from the audience on a matter of public concern.

2
Plaintiff counsel proffered that the question about the missing tickets clearly referred to the fact that plaintiff had
made a “report” that certain members of the department were involved with the practice of “ticket-fixing.” (See
Affirmation in Opposition, ¶ 22).
3
There is no special rule of law making criminal slurs actionable regardless of whether they are asserted as opinion
or fact. Gross v. New York Times Co., 82 N.Y.2d 146 (1993).
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Statements Three and Four Constitutionally Protected Opinion
27.

The third challenged statement, “[h]e is a problem. He lost his job because he

was holding on to tickets that he shouldn’t be holding on to”, is clearly a statement of pure
opinion which is not actionable. Steinhilber v. Alphonse, 68 N.Y.2d 283, 286 (1986). In
distinguishing between opinion and fact under New York State’s constitution and common law,
the reviewing court properly looks to the content of the whole communication, its tone and
apparent purpose. Immuno AG. v. Moor-Jankowski, 77 N.Y.2d 235, 250 (1991); Steinhilber v.
Alphonse, supra. Whether a challenged statement constitutes protected opinion is a question of
law for the court. Mann v. Abel, 10 N.Y.3d 271 (2008).
28.

Contrary to plaintiff’s contention that Robinson’s alleged statement to McKay is a

mixed opinion which is not protected, Robinson’s statement that Broich was a “problem” was
immediately followed by the disclosed fact that Broich lost his job because he “held on to tickets
that he shouldn’t have held on to.” The challenged statement alleged in the complaint did not
suggest that Robinson’s opinion that Broich was a “problem” was based upon any other,
undisclosed facts. Moreover, plaintiff’s counsel has failed to point to any discovery which could
conceivably convert Robinson’s statement of pure opinion into one that is actionable as
defamation under well established Court of Appeals jurisprudence. See generally, Steinhilber v.
Alphonse, supra; 600 West 115th Street Corp. v. VonGutfeld, 80 N.Y.2d 130 (1992); Brian v.
Richardson, 87 N.Y.2d 46 (1995); Millus v. Newsday, Inc., 89 N.Y.2d 840 (1996); Immuno AG.
v. Moor-Jankowski, 77 N.Y.2d 235 (1991); Mann v. Abel, 10 N.Y.3d 217 (2008).
29.

Likewise, defendant Epley’s alleged statement to the press that, “At one point in

time, Chris Broich was a very good police officer,” “But things have changed, and now Broich’s
actions speak for themselves” is likewise a statement of pure opinion, incapable of being proven
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true or false. 4
30.

When the reviewing court looks at the whole communication, the article, it is

apparent that the complaint has isolated a particular phrase and called it defamatory, a practice
which the Court of Appeals has rejected. Brian v. Richardson, 87 N.Y.2d 46, 51 ([r]ather than
sifting through a communication for the purpose of isolating and identifying assertions of fact,
court should look to overall context); Immuno AG. v Moor-Jankowski, 77 N.Y.2d 235, 254
(preferring analysis that looks to content of whole communication, its tone and apparent purpose
than one that examines challenged statements for express and implied factual assertions finding
them actionable unless couched in loose, figurative, hyperbolic language). See also, Mann v.
Abel, 10 N.Y.3d at 276-277. Rather, the article which is entitled “Ex-Police Sergeant Will Seek
Election” quotes Mayor Epley.
“At one point in time, Chris Broich was a very good police
officer. But things have changed, and now Mr. Broich’s
actions speak for themselves, the mayor added, citing the
fact that a judge ruled in favor of the village on 16 different
charges and allegations that he violated the village
department’s code of conduct.” (Exhibit D).
31.

Clearly, when read in light of the communication as a whole, it is apparent that

Mayor Epley is expressing his opinion which is based on the fact that a judge ruled in favor of
the Village with respect to charges that Broich violated the department’s code of conduct. This
is not a statement of mixed opinion, as plaintiff’s counsel urges, (¶ 57), where “the reader would
be left wondering what Mr. Broich’s actions were that led to him no longer being a very good
police officer.” (¶ 57). On the contrary, the article explicitly says Mayor Epley’s comment was
based on a judge having found in favor of the village on charges of misconduct against Broich.
4

Because the Court of Appeals has repeatedly held, and plaintiff’s counsel does not disagree, that the reviewing
court must look to the content of the whole communication, its tone and apparent purpose to determine whether a
statement is one of nonactionable opinion, your affirmant included as an exhibit the article where defendant Epley is
quoted as Exhibit D.
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Rather than being “simply frivolous” as plaintiff’s counsel charges (¶ 57), defendants’ argument
that Epley’s statement to the press on a matter of public concern about a candidate who has
announced his intention to run for public office is protected, pure opinion, is sound when viewed
in the context of the whole communication, its tone and apparent purpose.
32.

Moreover, at the time that this statement was made plaintiff was a public figure as

he was running for the office of Village Trustee. As a public figure he is charged with showing
that a challenged statement was made by the speaker with a high degree of awareness of its
falsity. There are no allegations of constitutional malice with respect to challenged statements
three and four in the complaint. Counsel’s bare conclusory allegations of malice are insufficient
to defeat summary judgment. Baumblatt v. Battalia, 134 A.D.2d 226 (2d Dep’t. 1987); Stukuls
v. State of New York, 42 N.Y.2d 272, 278-279.
33.

Other than plaintiff’s attorney’s bare conclusory statements, plaintiff has offered

nothing to indicate how further discovery would demonstrate that statements three and four were
not protected opinion, or that they were made with constitutional malice. Although the opposing
affirmation summarily states that there are ample allegations in the complaint where it can be
inferred that statements were made with knowledge of their falsity, counsel does not refer to any
such specific allegations in the complaint. (Affirmation in Opposition, ¶ 37).
34.

When the plaintiff is a public figure, liability for defamatory speech may not be

imposed unless plaintiff can establish that the defendant acted with actual or constitutional
malice. New York Times Co. v. Sullivan, 376 U.S. 254 (1964). Neither the verified complaint
nor the attorney’s affirmation in opposition offers any evidence that raises an issue of fact that
the third and fourth challenged statements by Robinson and Epley, respectively, were made with
constitutional malice. For this separate and distinct reason summary judgment with respect to
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statements three and four should be granted.
This Action Appropriate for Summary Judgment Treatment
35.

By relying solely on an attorney affirmation and a copy of the Verified Complaint

which has provided no evidentiary facts from which falsity or malice, either actual or common
law, may be inferred, plaintiff has opposed the motion as though it were made only pursuant to
Rule 3211, rather than Rule 3212. Plaintiff was charged with the obligation of laying bare his
proof to raise an issue of material fact precluding summary judgment or show what discovery
would reveal that would provide opposition within the exclusive control of the defendants to
defeat summary judgment. Plaintiff has failed to do so.
36.

The cases cited by plaintiff in the sections of the opposition entitled “Standard of

Review” and “Summary Judgment at This Stage is Premature” (pp. 2-4) are inapposite since
many of them do not apply to defamation actions which uniquely lend themselves to summary
disposition. (See moving affirmation of your affirmant, ¶¶ 7-8). Others are distinguishable
because the plaintiffs in those cases submitted affidavits in opposition which gave conflicting
accounts about the underlying facts which raised issues requiring further discovery. See e.g.,
Ashe v. Mohawk Val. Nursing Home, 262 A.D.2d 960 (1999). Unlike the plaintiff in Ashe,
supra, plaintiff did not provide an affidavit with evidentiary facts on the issue of malice, and his
verified complaint is silent on the issue.
37.

In conclusion, as to all four challenged statements, summary judgment is

warranted because the statements are presumptively privileged and plaintiff has failed to raise a
material issue of fact with proof in admissible form regarding malice on the part of any of the
three defendants to defeat the motion on this basis under CPLR § 3212. Alternatively, as to the
first two statements made at a public debate, they are not susceptible of a defamatory meaning as
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a matter of law.
38.

Statements three and four constitute nonactionable opinion as a matter of law and

actions premised on these statements should be dismissed under CPLR 3211. Alternatively,
plaintiff public figure has not alleged either falsity or constitutional malice, and has presented no
evidence of same which is necessary to make out a claim for defamation of a public figure.
Counsel’s argument that plaintiff must be given the opportunity to obtain the evidence necessary
to establish his claim before being denied his day in court and that actual malice is wholly and
completely within the exclusive knowledge of defendant Robinson, is not supported by an
affidavit from his client and is contradicted by his conclusory statement that McGann and
Robinson’s statements have been proven false on multiple occasions by multiple persons. (See
Affirmation in Opposition, ¶ 49).
WHEREFORE, for all the reasons set forth above as well as the reasons set forth in the
moving affirmation of Diane K. Farrell dated October 2, 2008, your affirmant respectfully
requests that the court grant the relief sought in the notice of motion to dismiss the complaint and
for summary judgment and for such other, further and just relief as to this court seems proper.
Dated: Smithtown, New York
December 12 , 2008

DIANE K. FARRELL

Page 320 of 792

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
----------------------------------------------------------------------x
KATHLEEN CALDAROLA, and RICHARD
CALDAROLA,
Plaintiffs,
-againstTHE TOWN OF SMITHTOWN, THE DIOCESE OF
ROCKVILLE CENTRE, ST. PHILIP AND JAMES RC
CHURCH, STS. PHILIP AND JAMES SCHOOL,
PATRICK R. VECCHIO, THOMAS J. MCCARTHY,
EDWARD R. WEHRHEIM, PATRICIA BIANCANIELLO,
ROBERT J. CREIGHTON, JOHN BONGINO, JOHN
VALENTINE, JOHN MOORE, DANIEL RYAN,
JOSEPH NOWOTNY, and MONSIGNOR BRIAN
MCNAMARA, Each individually and in Their
Official Capacities,
Defendants.
----------------------------------------------------------------------x

CV – 09-272

(SJF) (AKT)

MEMORANDUM OF LAW IN SUPPORT OF THE MOTION TO DISMISS ON
BEHALF OF THE TOWN OF SMITHTOWN AND THE INDIVIDUAL TOWN
DEFENDANTS

Respectfully submitted,
DEVITT SPELLMAN BARRETT LLP
Attorneys for the TOWN OF
SMITHTOWN, VECCHIO, MCCARTHY,
WEHRHEIM, BIANCANIELLO, CREIGHTON,
BONGINO, VALENTINE, MOORE, RYAN, and
NOWOTNY
50 Route 111
Smithtown, New York 11787
(631)724-8833
Of counsel:
Diane K. Farrell, Esq.
Jeltje deJong, Esq.

Page 321 of 792

TABLE OF CONTENTS

TABLE OF AUTHORITIES .............................................................................................. ii
PRELIMINARY STATEMENT .........................................................................................1
STANDARD OF REVIEW .................................................................................................5
ARGUMENT.......................................................................................................................6
Plaintiffs’ Equal Protection Claim ..........................................................................6
Substantive and Procedural Due Process ...............................................................9
Plaintiffs’ First Amendment Retaliation Claim ....................................................13
Town Defendants Sued in their Individual and
Official Capacities ................................................................................................15
Requirement of Personal Involvement as to
Town Board Members...............................................................................15
Absolute Legislative Immunity..................................................................17
Individual Defendants Sued in Their Official Capacities .........................19
Qualified Immunity ...................................................................................19
Plaintiffs’ Conspiracy Claim Under § 1985 ..........................................................21
CONCLUSION..................................................................................................................24

Page 322 of 792

TABLE OF AUTHORITIES

Cases
Abdi v. Brookhaven Science Associates, LLC,
447 F.Supp.2d 221 (E.D.N.Y. 2006) ........................................................................................ 21
Almonte v. City of Long Beach,
478 F.3d 100 (2d Cir. 2007)...................................................................................................... 18
Bell Atlantic Corp. v. Twombly,
550 U.S. 544 (2007).................................................................................................................... 5
Boddie v. Schnieder,
105 F.3d 857 (2d Cir. 1997)...................................................................................................... 22
Bogan v. Scott – Harris,
523 U.S. 44 (1998).......................................................................................................... 3, 17, 18
Brosseau v. Haugen,
543 U.S. 194 (2004).................................................................................................................. 19
Carlos v. Santos,
123 F.3d 61 (2d Cir. 1997)........................................................................................................ 17
Chambers v. Time Warner, Inc.,
282 F.3d 147 (2d Cir. 2002).................................................................................................. 5, 12
Chan v. City of N.Y.,
803 F.Supp. 710 (S.D.N.Y. 1992)............................................................................................... 6
Clubside, Inc. v. Valentin,
468 F.3d 144 (2d Cir. 2006).................................................................................................... 7, 8
Consolidated Edison of New York v. Hoffman,
43 N.Y.2d 598 (1978) ................................................................................................................. 8
Crab House of Douglaston, Inc. v. Newsday, Inc.,
418 F.Supp.2d 193 (E.D.N.Y. 2006) .......................................................................................... 5
Crowley v. Courville,
76 F.3d 47 (2d Cir. 1996) ....................................................................................................... 2, 6
Curley v. Village of Suffern,
268 F.3d 65 (2d Cir. 2001).................................................................................................. 14, 15

Page 323 of 792

Dawes v. Walker,
239 F.3d 489 (2d Cir. 2001)...................................................................................................... 15
DeShaney v. Winnebago County Department of Social Services,
489 U.S. 189 (1988).................................................................................................................. 10
Dougherty v. Town of N. Hempstead Bd. of Zoning Appeals,
282 F.3d 83 (2d Cir. 2002)........................................................................................................ 13
Dove v. Fordham University,
56 F.Supp.2d 330 (S.D.N.Y. 1999)........................................................................................... 17
Engquist v. Oregon Department of Agriculture,
128 S.Ct. 2146 (2008)................................................................................................................. 8
Franco v. Kelly,
854 F.2d 584 (2d Cir. 1988)...................................................................................................... 13
Gagliardi v. Vil. of Pawling,
18 F.3d 188 (2d Cir. 1994).................................................................................. 9, 10, 11, 12, 14
Gant v. Wallingford Bd. of. Educ.,
69 F.3d 669 (2d Cir. 1995).......................................................................................................... 5
Goldberg v. Town of Rocky Hill,
973 F.2d 70 (2d Cir. 1992)........................................................................................................ 18
Greco v. Inc. Vil. of Greenport,
223 A.D.2d 674 (2d Dep’t. 1996) .............................................................................................. 3
Griffin v. Breckenridge,
403 U.S. 88 (1971).................................................................................................................... 21
Harlen Associates v. Incorporated Village of Mineola,
273 F.3d 494 (2d Cir. 2001).................................................................................................. 6, 12
Harris v. City of New York,
186 F.3d 243 (2d Cir. 1999)........................................................................................................ 5
Heckler v. Chaney,
470 U.S. 821 (1985).................................................................................................................. 10
Hernandez v. Keane,
341 F.3d 137 (2d Cir. 2003).................................................................................................. 3, 15

Page 324 of 792

Herrmann v. Moore,
576 F.2d 453 (2d Cir. 1978)...................................................................................................... 23
I. Meyer Pincus & Associates, P.C. v. Oppenheimer & Co., Inc.,
936 F.2d 759 (2d Cir. 1991).................................................................................................... 5, 6
Int’l Audiotext Network, Inc. v. AT&T Co.,
62 F.3d 69 (2d Cir. 1995) ........................................................................................................... 6
Iqbal v. Hasty
490 F.3d 143 (2d Cir. 2007),
cert. granted Ashcroft v. Iqbal, 128 S.Ct. 2931 (2008) .................................... 4, 5, 9, 20, 21, 22
Johnson v. Glick,
481 F.2d 1028 (2d Cir. 1973).................................................................................................... 16
Kentucky v. Graham,
473 U.S. 159 (1985).............................................................................................................. 3, 19
Kramer v. Time Warner, Inc.,
937 F.2d 767 (2d Cir. 1991).............................................................................................. 5, 6, 12
Leeds v. Meltz,
85 F.3d 51 (2d Cir. 1996) ........................................................................................................... 5
Locurto v. Safir,
264 F.3d 154 (2d Cir. 2001)...................................................................................................... 21
Luna v. Pico,
356 F.3d 481 (2d Cir. 2004)...................................................................................................... 19
Matter of Clarke v. Town of Sand Lake Zoning Board of Appeals,
52 A.D.3d 997, 860 N.Y.S.2d 646 (3d Dep’t. 2008) ........................................................... 12,13
McDonald v. Smith,
472 U.S. 479 (2d Cir. 1985)...................................................................................................... 14
Mian v. Donaldson, Lufkin & Jenrette Securities Corp.,
7 F.3d 1085 (2d Cir. 1993).................................................................................................... 4, 22
Minnesota State Board for Community Colleges v. Knight,
465 U.S. 271 (1984).................................................................................................................. 14
Monell v. Department of Social Services,
436 U.S. 658 (1978)........................................................................................................ 3, 18, 19

Page 325 of 792

Neilson v. D’Angelis,
409 F.3d 100 (2d Cir. 2005).................................................................................................... 7, 8
Oladokun v. Ryan,
2009 WL 857460 (S.D.N.Y. 2009)........................................................................................... 15
Orange Lake Associates, Inc. v. Kirkpatrick,
21 F.3d 1214 (2d Cir. 1994)...................................................................................................... 18
Patterson v. County of Oneida, N.Y.,
375 F.3d 206 (2d Cir. 2004)........................................................................................................ 3
Pearson v. Callahan,
129 S.Ct. 808 (2009)................................................................................................................. 20
Petruso v. Schlaefer,
474 F.Supp.2d 430 (E.D.N.Y 2007) ......................................................................................... 22
Purze v. Village of Winthrop Harbor,
286 F.3d 452 (7th Cir. 2002) ....................................................................................................... 7
Reisner v. Stoller,
51 F.Supp.2d 430 (S.D.N.Y. 1999)............................................................................................. 5
Rodriguez v. City of New York,
2008 WL 420015 (E.D.N.Y. 2008)........................................................................................... 19
RRI Realty Corp. v. Incorporated Village of Southampton,
870 F.2d 911 (2d Cir. 1989)........................................................................................................ 9
S. Lyme Property Owners Association v. Town of Old Lyme,
2008 WL 323258 (D.Conn. 2008) ............................................................................................ 17
Scott v. Coughlin,
344 F.3d 282 (2d Cir. 2003)...................................................................................................... 13
Sealed v. Sealed,
332 F.3d 51 (2d Cir. 2003)........................................................................................................ 11
Simpson v. Town of Southampton,
2007 WL 1755749 (E.D.N.Y. 2007)......................................................................................... 23
Sommer v. Dickson,
709 F.2d 173 (2d Cir. 1983)...................................................................................................... 23

Page 326 of 792

Staudinger v. Educ.Comm.,
1993 WL 138954 (S.D.N.Y. 1993)............................................................................................. 6
Sullivan v. Town of Salem,
805 F.2d 81 (2d Cir. 1986)........................................................................................................ 12
Tardd v. Brookhaven National Laboratory,
407 F.Supp.2d 404 (E.D.N.Y. 2006) ........................................................................................ 22
Thomas v. Roach,
165 F.3d 137 (2d Cir. 1999)...................................................................................................... 21
Toussie v. Powell,
323 F.3d 178 (2d Cir. 2003)...................................................................................................... 23
Turpin v. Mailet,
619 F.2d 196 (2d Cir.), cert. denied, 449 U.S. 1016 (1980)..................................................... 16
United States ex rel. Larkins v. Oswald,
510 F.2d 583 (2d Cir. 1975)...................................................................................................... 16
Vasquez v. Parks,
2003 WL 1442087 (S.D.N.Y. 2003)......................................................................................... 15
Village of Willowbrook v. Olech,
528 U.S. 562, 120 S.Ct. 1073, 145 L.Ed.2d 1060 (2000)........................................................... 7
Webster v. City of New York,
333 F.Supp.2d 184 (S.D.N.Y. 2004)......................................................................................... 15
Willard v. Town of Hamburg,
1996 WL 607100 (W.D.N.Y. 1996) ......................................................................................... 17
Williams v. Smith,
781 F.2d 319 (2d Cir. 1986)...................................................................................................... 16
Wright v. McMann,
460 F.2d 126 (2d Cir. 1972)...................................................................................................... 16

Yale Auto Parts, Inc. v. Johnson,
758 F.2d 54 (2d Cir. 1985).................................................................................................... 9, 11
Zahra v. The Town of Southold,
48 F.3d 674 (2d Cir. 1995).............................................................................................. 2, 11, 12

Page 327 of 792

Zellner v. Summerlin,
494 F.3d 344 (2d Cir. 2007)........................................................................................................ 9
Statutes
42 U.S.C. § 1983........................................................................................... 2, 3, 15, 17, 18, 19, 24
42 U.S.C. § 1985................................................................................................................. 2, 21, 24
Fed.R.Civ.P. 12(b)(6).................................................................................................. 1, 4, 5, 23, 24
FED.R.EVID. 201 ................................................................................................................. 5, 12, 14
FED.R.EVID. 201(b)................................................................................................................... 6, 12
N.Y. CIV.PRAC. LAW §217 (1) (McKinney 2003)......................................................................... 12
N.Y. TOWN. LAW § 267-a (5)(b) (McKinney 2003 and 2009 Cum. Supp.).................................. 12
N.Y. TOWN. LAW § 267-c (1) (McKinney 1992 and 2009 Elec.Supp.) ........................................ 13
N.Y. CIV. PRAC. LAW § 7803, et seq. (McKinney 2003 and 2009 Cum. Supp.) .......................... 11

vii

Page 328 of 792

PRELIMINARY STATEMENT
This memorandum of law is submitted on behalf of the Town of Smithtown [“the Town”]
and Patrick R. Vecchio, Thomas J. McCarthy, Edward R. Wehrheim, Patricia Biancaniello,
Robert J. Creighton, John Bongino, John Valentine, John Moore, Daniel Ryan, and Joseph
Nowotny, in their individual and official capacities [collectively, “the individual Town
defendants”] in support of their motion to dismiss the complaint of Kathleen Caldarola and
Richard Caldarola pursuant to Fed.R.Civ.P. 12(b)(6). 1 Defendant Patrick R. Vecchio is the
current Town Supervisor. Individual Town defendants McCarthy, Wehrheim, Biancaniello and
Creighton, are current members of the Town Board. John Bongino is the current Director of the
Building Department, appointed in 2007. John Valentine was appointed Town Director of
Public Safety in 1987. Daniel Ryan has been the Superintendent of Highways since 2005. John
Moore was the Town’s Director of the Department of Traffic Safety until 2007.

Joseph

Nowotny is the Investigations Division Supervisor for the Town Department of Public Safety.
(Complaint, ¶¶ 7-8, 10, 12-14, 16).
Plaintiffs own residential premises located at 78 Tillotson Avenue in St. James, New
York which adjoins property owned by the defendant Diocese of Rockville Centre [“the
Diocese”]. (Complaint, ¶¶ 23, 26). The Diocese operates a parish and elementary school under
the name Sts. Philip and James Roman Catholic Church and School. (Complaint, ¶¶ 18-19).
The crux of plaintiffs’ complaint is that despite numerous complaints by plaintiffs about Code
and other State law violations, for the past (30) years the Town has refused to enforce the
Smithtown Town Code including various provisions of the zoning and building laws, ordinances,
and regulations with respect to the operation of Sts. Philip and James Church and School, and

1

The facts set forth in this Memorandum of Law assume the truth of the facts alleged in Plaintiffs’ Complaint.
(Exhibit A to Farrell Declaration).
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further, has improperly issued permits to the church including a special events permit for an
annual carnival held in May. In doing so, plaintiffs claim that the Town defendants have
violated plaintiffs’ rights to equal protection of the laws and their right to petition the
government secured to plaintiffs by the Fourteenth and First Amendments to the United States
Constitution as well as any other cause of action which can reasonably be inferred from the facts.
Plaintiffs also allege a conspiracy claim pursuant to 42 U.S.C. § 1985. (Complaint, ¶¶ 1, 271272, 274).
The complaint fails to properly allege the elements of claims brought pursuant to 42
U.S.C. §§ 1983 and 1985, respectively, arising under the due process clause, the equal protection
clause, or the First Amendment. The § 1985 conspiracy claim also fails to state a claim for
which relief can be granted and must be dismissed.
The Complaint impermissibly attempts to engage the federal court to resolve an ongoing
and bitter dispute among neighbors, the plaintiffs Caldarola on the one hand, and Sts. Philip and
James Church and School and its former pastor, defendant Monsignor Brian McNamara [“the
Church defendants”], on the other. The Second Circuit Court of Appeals has repeatedly made
clear that the due process clause does not function as a general overseer of arbitrariness in state
and local land-use decisions; such land-use disputes are more appropriately left to local
legislative and administrative agencies whose final determination is reviewable in a timely
commenced Article 78 proceeding. See Crowley v. Courville, 76 F.3d 47 (2d Cir. 1996); Zahra
v. The Town of Southold, 48 F.3d 674 (2d Cir. 1995).
In addition, many, if not most of the underlying acts which plaintiffs claim are actionable
occurred more than three years ago. 2 The statute of limitations applicable to claims brought

2

For example ¶¶ 151-196 discuss various allegations of Town Code violations concerning the operation of an
annual carnival since 1979. A cause of action involving wrongful issuance of a permit accrues when the permit is
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under § 1983 in New York is three years from the acts complained of. Patterson v. County of
Oneida, N.Y., 375 F.3d 206, 226 (2d Cir. 2004) (citations omitted). In addition, plaintiffs failed
to exhaust adequate state remedies and may not proceed under §1983 which itself provides no
substantive rights. Id. at 225.
For a number of reasons, the Complaint against the individual Town defendants in both
their individual and official capacities should also be dismissed. As to the individual Town
Board members McCarthy, Wehrheim, Biancaniello and Creighton, plaintiffs have failed to set
forth specific factual allegations of personal involvement in a constitutional violation.
Hernandez v. Keane, 341 F.3d 137 (2d Cir. 2003).
To the extent that it can be inferred from the Complaint that any or all of the Town Board
members discussed and voted for the issuance of a special events permit to enable the Church
defendants to hold an annual carnival, the Town Board members are shielded from personal civil
liability for their legislative choices in § 1983 actions. Bogan v. Scott – Harris, 523 U.S. 44
(1998). Moreover, the individual Town Board members cannot be held accountable for the
actions of predecessor Town Board members under § 1983 based upon a principle of respondeat
superior. Monell v. Dep’t. of Social Services, 436 U.S. 658 (1978).
In addition, the § 1983 claims that are asserted against all of the individual Town
defendants in their official capacities are duplicative of the municipal liability claim lodged
against the Town and should be dismissed. Monell, supra; Kentucky v. Graham, 473 U.S. 159
(1985).
In any event, all of the individual Town defendants are entitled to qualified immunity
which, according to the Second Circuit Court of Appeals, is more than just a defense to liability;

issued and does not constitute a continuing wrong. Greco v. Inc. Vil. of Greenport, 223 A.D.2d 674 (2d Dep’t.
1996).
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it is immunity from suit. Iqbal v. Hasty, 490 F.3d 143 (2d Cir. 2007). None of the individual
Town defendants violated a constitutional right of plaintiffs which was clearly established at the
time of their conduct, and there are no allegations in the Complaint that the actions of any of the
individual Town defendants could be considered “objectively unreasonable.”
Finally, the Complaint fails to show that the alleged conspiracy was motivated by
invidious class-based animus. See generally, Mian v. Donaldson, Lufkin & Jenrette Securities
Corp., 7 F.3d 1085, 1088 (2d Cir. 1993). Moreover, plaintiffs’ conspiracy claim does not
sufficiently allege particular overt acts by each of the individual Town defendants in furtherance
of the conspiracy.
For these reasons and upon the authorities that follow, the complaint must be dismissed
in its entirety against the Town and the individual Town defendants pursuant to FED.R.CIV.P.
12(b)(6).
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STANDARD OF REVIEW

When deciding a Rule 12(b)(6) motion to dismiss, a court must accept as true all material
facts alleged in the complaint, but draw all reasonable inferences in the non-movant’s favor. See
Harris v. City of New York, 186 F.3d 243, 247 (2d Cir. 1999). In determining such entitlement,
the Second Circuit has determined that a pleading is governed by a “‘flexible plausibility
standard’ which obliges a pleader to amplify a claim with some factual allegations in those
contexts where such amplification is needed to render the claim plausible.” Iqbal v. Hasty 490
F.3d 143, 157-158 (2d Cir. 2007), cert. granted, Ashcroft v. Iqbal, 128 S.Ct. 2931 (2008); see
also Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007). “While the pleading standard is a
liberal one, bald assertions and conclusions of law will not suffice.” Crab House of Douglaston,
Inc. v. Newsday, Inc., 418 F.Supp.2d 193, 209 (E.D.N.Y. 2006) (quoting Leeds v. Meltz, 85 F.3d
51, 53 (2d Cir. 1996)); Reisner v. Stoller, 51 F.Supp.2d 430, 440 (S.D.N.Y. 1999). “Conclusory
allegations or legal conclusions masquerading as factual conclusions will not suffice to prevent a
motion to dismiss.” Newsday, 418 F.Supp.2d at 202. Moreover, dismissal of a claim is proper
when “it appears beyond doubt that plaintiff can prove no set of facts in support of his claim
which would entitle him to relief.” Gant v. Wallingford Bd. of. Educ., 69 F.3d 669, 673 (2d Cir.
1995).
In addition to the language of the complaint, in deciding a Rule 12(b)(6) motion the Court
may also consider matters of which judicial notice may be taken under FED.R.EVID. 201.”
Kramer v. Time Warner, Inc., 937 F.2d 767, 773 (2d Cir. 1991); Chambers v. Time Warner, Inc.,
282 F.3d 147, 152-153 (2d Cir. 2002). Moreover, where a plaintiff fails to either annex key
documents as exhibits or specifically incorporate such documents by reference, the Court may
consider documents which are “integral to the complaint.” I. Meyer Pincus & Associates, P.C. v.
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Oppenheimer & Co., Inc., 936 F.2d 759, 762 (2d Cir. 1991). Thus, documents upon which the
complaint relies, but which the plaintiff fails to attach, may be considered in deciding a motion to
dismiss without converting the motion to one for summary judgment. Int’l Audiotext Network,
Inc. v. AT&T Co., 62 F.3d 69, 72 (2d Cir. 1995). The Court may rely on public documents
pursuant to FED.R.EVID. 201(b). Kramer v. Time Warner, supra; Chan v. City of N.Y., 803
F.Supp. 710, 717 (S.D.N.Y. 1992); Staudinger v. Educ.Comm., 1993 WL 138954, n.1 (S.D.N.Y.
1993).
ARGUMENT
In this case, plaintiffs’ complaint is considered and submitted in support of the motion to
dismiss as Exhibit A to the Farrell Declaration. This memorandum in support of dismissal
assumes the reader’s familiarity with the allegations in the Complaint. It is plain that the
complaint states no claim upon which relief can be granted against the individual Town
defendants or the Town and must be dismissed.
Plaintiffs’ Equal Protection Claim
“The Equal Protection Clause requires that the government treat all similarly situated
people alike.” Harlen Associates v. Incorporated Village of Mineola, 273 F.3d 494, 499 (2d Cir.
2001). It is well settled that in stating a claim for a violation of equal protection rights, plaintiffs
must satisfy a two prong test showing 1) that they were treated differently from other, similarly
situated individuals, and 2) that such differential treatment was based on impermissible
considerations such as race, religion, intent to inhibit or punish the exercise of constitutional
rights or malicious or bad faith intent to injure a person. Harlen Associates v. Incorporated
Village of Mineola, 273 F.3d 494, 499 (2d Cir. 2001) (citations and quotations omitted); see also
Crowley v. Courville, 76 F.3d 47, 52-53 (2d Cir. 1996).
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Since the Complaint does not contain any allegations that the actions on the part of the
Town and the individual Town defendants were based on plaintiffs’ membership in a protected
class, plaintiff is apparently proceeding on a “class of one” theory recognized in Village of
Willowbrook v. Olech, 528 U.S. 562, 564, 120 S.Ct. 1073, 145 L.Ed.2d 1060 (2000). In Olech,
the United States Supreme Court recognized the plaintiffs’ equal protection claim where they
alleged that they were intentionally treated differently from other similarly-situated individuals
without any rational basis for the difference in treatment. Id. at 564, 120 S.Ct. 1073. The
Second Circuit has demanded that class-of-one plaintiffs show an extremely high degree of
similarity between themselves and the persons to whom they compare themselves. Neilson v.
D’Angelis, 409 F.3d 100, 104 (2d Cir. 2005).
In order to succeed on a class-of-one claim, a plaintiff must establish that 1) no rational
person could regard the circumstances of the plaintiff to differ from those of a comparator to a
degree that would justify the differential treatment on the basis of a legitimate government
policy; and 2) the similarity in circumstances and difference in treatment are sufficient to exclude
the possibility that the defendants acted on the basis of a mistake. Clubside, Inc. v. Valentin, 468
F.3d 144, 159 (2d Cir. 2006).
The Complaint fails to adequately state a claim for denial of equal protection because it
does not identify a comparator who is prima facie identical to plaintiffs in all relevant respects
and who was treated differently than plaintiffs. See Neilson v. D’Angelis, 409 F.3d at 105, citing
Purze v. Village of Winthrop Harbor, 286 F.3d 452, 455 (7th Cir. 2002). Rather, the Complaint
is bare of any facts demonstrating that other similarly situated Town residents made complaints
to the Town about the lack of enforcement of the Town’s building and zoning provisions relative
to Sts. Philip and James Church and School, and that the Town treated those complaints
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differently from those made by plaintiffs. If the Complaint is read to identify the Church
defendants as comparator, the Complaint must fail since the Church defendants are not prima
facie identical to plaintiffs in all relevant respects, a requirement in class-of-one equal protection
cases. Neilson v. D’Angelis, 409 F.3d 100, 105 (2d Cir. 2005).
Moreover, the Supreme Court has recently expressed its reservations in applying Olech’s
class-of-one doctrine to discretionary decision making as opposed to cases like Olech where a
clear and non-discretionary standard was applied differently to one person. See Engquist v.
Oregon Department of Agriculture, 128 S.Ct. 2146 (2008). Local zoning boards of appeal like
that of the Town of Smithtown, have considerable discretion. Consolidated Edison of New York
v. Hoffman, 43 N.Y.2d 598 (1978).
The same concerns raised in Engquist with respect to the proper application of equal
protection analysis to non-class based discrimination require an extremely high degree of
similarity between plaintiffs and the persons to whom they compare themselves. Clubside, Inc.
v. Valentin, 468 F.3d at 144, 159.
Thus, in order to succeed on a class-of-one claim, the plaintiffs must demonstrate that
they were treated differently than someone who is prima facie identical in all relevant respects.
Neilson v. D’Angelis, supra at 104. Plaintiffs’ Complaint completely fails to establish either
class based or non-class based discrimination by demonstrating that plaintiffs were treated
differently from a comparator who was in an identical position to plaintiffs in relation to the
Town’s enforcement of its Code, ordinances, and rules and regulations with respect to the use
and operation of defendant Church and School. Plaintiffs’ pleading fails to demonstrate that
plaintiffs can amplify their equal protection claim with some factual allegations in those contexts
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where such amplification is needed to render their equal protection claim plausible. Iqbal v.
Hasty, 490 F.3d 143, 158 (2d Cir. 2007), cert. granted, Ashcroft v. Iqbal, 128 S.Ct. 2931 (2008).
Substantive and Procedural Due Process
To the extent that the Complaint can be read to allege a procedural or substantive due
process claim, those claims must likewise fail. To succeed on a due process claim, plaintiffs
must have a property interest in the enforcement of the Smithtown Town Code, its zoning
ordinances and building construction standards and regulations with regard to the property
owned by the Diocese. It is well settled in the Second Circuit that a constitutionally protected
property interest in land use regulation arises only if there is an entitlement to the relief sought
by the property owner. Gagliardi v. Village of Pawling, 18 F.3d 188, 191-2 (2d Cir. 1994),
citing RRI Realty Corp. v. Incorporated Village of Southampton, 870 F.2d 911, 918 (2d Cir.
1989), cert. denied, 493 U.S. 893, 110 S.Ct. 240, 107 L.Ed.2d 191 (1989). A plaintiff has a
legitimate claim of entitlement to a particular benefit if, absent the alleged denial of due process,
there is a certainty or a very strong likelihood that the benefit would have been granted. Id. at
917 (quoting Yale Auto Parts, Inc. v. Johnson, 758 F.2d 54, 59 (2d Cir. 1985)).
Thus, where, as here, a local regulator has discretion with regard to the benefit at issue,
there normally is no entitlement to that benefit. Rather, an entitlement to a benefit arises only
when the discretion of the issuing agency is so narrowly circumscribed as to virtually assure
conferral of the benefit. Gagliardi, 18 F.3d at 192 (quotations and citations omitted).
The allegations in the complaint involve several distinct activities by the Town
defendants. Like the Gagliardi plaintiffs, plaintiffs here complain that the Town defendants
improperly refused to enforce zoning laws and had no discretion to grant certain permits such as
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for the annual carnival or a certificate of occupancy for a temporary classroom or trailer on
Church property.
It is generally recognized that government officials, however, are given broad discretion
in their decision whether to undertake enforcement actions. See Heckler v. Chaney, 470 U.S.
821, 831 (1985) (“decision not to prosecute or enforce, whether through civil or criminal
process, is a decision generally committed to an agency’s absolute discretion”). No due process
right is implicated here because plaintiffs have no right to demand that the Town defendants
enforce its zoning and building laws. Gagliardi, 18 F.3d at 192, citing DeShaney v. Winnebago
County Department of Social Services, 489 U.S. 189, 195 (1988) (“the [Due Process] clause is
phrased as a limitation on the state’s power to act, not as a guarantee of certain minimal levels of
safety and security.”).
Plaintiffs can establish a protected interest in the Town’s compliance with its zoning and
building laws only by showing that the Town defendants were prohibited from issuing the
permits and certificates in question and that they issued them despite the prohibition. Plaintiffs
cannot make this demonstration since the Town Code, including the chapter on zoning, confers
broad discretion in determining whether to grant or deny building and special events permits.
Specifically, the laws and ordinances governing the Town indicate that the Zoning Board
of Appeals, the Town Building Inspector and the Town Board enjoy considerable discretion in
the exercise of their enforcement duties.

Section 322-106(B)of the Town Code

entitled,

“Penalties for offenses, other remedies” empowers, but does not mandate the Town Board to
prevent, restrain, correct or abate violations of any regulation, order or ruling promulgated under
the Town Code’s chapter on zoning. Because the Town Code provisions don’t mandate any
particular enforcement action, much less the appropriate outcome in any case, they do not confer
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entitlement that enjoys federal due process protection. Sealed v. Sealed, 332 F.3d 51, 56-57 (2d
Cir. 2003).

In other words, plaintiff must show more than a unilateral expectation.

Id.

Similarly, §§ 221-5 (A), 245-7 (A), 177-52, 119-12 of the Town Code define types of prohibited
conduct that may be subject to enforcement actions; they do not curtail the Town defendants’
otherwise broad discretion to decide when to pursue enforcement.
Indeed, Town Law § 268 specifically contemplates that public officials and taxpayers
may sometimes disagree as to when enforcement actions are warranted by outlining
circumstances when taxpayers may institute their own actions.

N.Y. Town Law § 268

(McKinney 2003 and 2009 Elec. Supp). Even assuming that permits and certificates issued to
the Church defendants were in clear violation of the Smithtown Town Code, the Second Circuit
has held that the mere violation of a state law does not automatically give rise to a violation of
federal constitutional rights. Zahra v. Town of Southold, 48 F.3d 674, 682 (2d Cir. 1995). Thus,
even an outright violation of state law . . . will not necessarily provide the basis for a federal
claim, at least where the applicant had a state law remedy. Id. quoting Yale Auto Parts, Inc. v.
Johnson, 758 F.2d 54, 58-59 (2d Cir. 1985).
Here, even assuming that permits to operate the annual carnival had been unlawfully
issued, plaintiffs could have pursued an Article 78 Proceeding to challenge the Town’s violation
of municipal law. N.Y. Civ. Prac. Law § 7803, et seq. (McKinney 2003 and 2009 Cum. Supp.).
Where the plaintiff has not pursued any state law remedies, this court should not find a
constitutionally protected property interest in the municipality’s compliance with building and
zoning ordinances.
Nor have plaintiffs been denied procedural due process. If there is no property interest,
there is no right to procedural due process. Gagliardi v. Vil. of Pawling, 18 F.3d 188, 193 (2d
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Cir. 1994). Even if there was a protected right at stake, Town Law §268 entitled, “Enforcement
and Remedies” provides a state statutory remedy for private citizens to institute an action or
proceeding to prevent the unlawful erection, construction, etc. of a building or structure or to
prevent the occupancy of same or land which is in violation of the Town Law or any local law,
ordinance or other regulation made under the authority of the Town Law. N.Y. Town Law § 268
(McKinney 2003 and 2009 Elec. Supp.). The Complaint is silent, and the court can take judicial
notice of the fact, that plaintiffs have never availed themselves of § 268 of the Town Law.
FED.R.EVID. 201. Kramer v. Time Warner, Inc., 937 F.2d 767, 773 (2d Cir. 1991); Chambers v.
Time Warner, Inc., 282 F.3d 147, 152-153 (2d Cir. 2002).
Nor have plaintiffs availed themselves of a timely commenced proceeding before the
Zoning Board of Appeals or an Article 78 proceeding. The Second Circuit has repeatedly
refused to allow itself to become a zoning board of appeal with respect to local land-use disputes.
Harlen Associates v. Incorporated Village of Mineola, 273 F.3d 494, 502 (2d Cir. 2001), citing
Zahra v. Town of Southold, 48 F.3d 674, 679-80 (2d Cir. 1995) (quoting Sullivan v. Town of
Salem, 805 F.2d 81, 82 (2d Cir. 1986) (alterations in Zahra).
The Complaint’s allegations amount to a challenge to the merits of the Town’s decisions
with respect to the Church property over a period of many years which are properly addressed in
a state court proceeding that is timely commenced. See e.g.s., N.Y. Civ. Prac. Law §217 (1)
(McKinney 2003 and 2008 Cum. Supp.) (limitations period four months from time determination
becomes final and binding or demand to perform duty is refused); N.Y. Town Law § 267-a (5)(b)
(McKinney 2003 and 2009 Cum. Supp.) (appeal from any order, requirement, decision or
determination of administration official to be taken within sixty days of filing of same). See,
Matter of Clarke v. Town of Sand Lake Zoning Board of Appeals, 52 A.D.3d 997, 860 N.Y.S.2d
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646 (3d Dep’t. 2008); N.Y. Town Law § 267-c (1) (McKinney 1992 and 2009 Elec.Supp.)
(Article 78 proceeding to review determination of a board of appeals to be instituted within thirty
days after filing of board’s decision in town clerk’s office). To the extent that the Complaint can
be read to allege violations of substantive or procedural due process, such claims should be
dismissed.
Plaintiffs’ First Amendment Retaliation Claim
The Complaint repeatedly and summarily alleges (¶ 272) that defendants deprived
plaintiffs of their right to freedom of speech in that the Town defendants retaliated against
plaintiffs for making a voluminous amount of complaints over the last thirty (30) years by
continuously failing to enforce the Town Code against the Church defendants and by failing to
require defendant Church to comply with the Code for violations that already existed.
(Complaint, ¶ 272).
In order to make out a First Amendment retaliation claim plaintiffs must show that (1)
[plaintiff] has an interest protected by the First Amendment, and (2) plaintiffs’ conduct prompted
or substantially caused defendants’ action. Dougherty v. Town of N. Hempstead Bd. of Zoning
Appeals, 282 F.3d 83 (2d Cir. 2002). Conclusory statements of retaliation are not enough. Scott
v. Coughlin, 344 F.3d 282, 287 (2d Cir. 2003). To be sure, plaintiffs have a First Amendment
right to petition the government, to complain to public officials and to seek administrative and
judicial relief. See generally, Franco v. Kelly, 854 F.2d 584, 589-90 (2d Cir. 1988).
However, the First Amendment right to petition the government does not necessarily
include the right to a favorable response from the government. Rather, the right to petition in
general guarantees only that individuals have a right to communicate directly to government
officials, and that individuals have the right of access to the courts to redress constitutional
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violations. McDonald v. Smith, 472 U.S. 479, 482 (2d Cir. 1985). The right to petition does not
guarantee that a certain official will act in a certain way or respond in a certain manner to
requests from his constituents. Minnesota State Board for Community Colleges v. Knight, 465
U.S. 271, 285 (1984).
Plaintiffs failed to allege facts in the Compliant to make it plausible that the Town’s
action or inaction with respect to the enforcement of its Code relative to the Church property was
substantially motivated by plaintiffs’ protected conduct. The Complaint instead summarily
recites a mantra that the “Town defendants favored [the Church defendants] over plaintiffs
because [the Church defendants] were a religious institution, and in retaliation for the plaintiffs
making voluminous complaints.” (See Complaint, ¶¶ 41, 47, 50, 60, 62, 82, 91, 98, 106, 113,
117, 128, 133, 136, 139, 152, 161, 166, 181, 184, 198, 200, 208, 215, 221).
Conferring a benefit on the Church is not tantamount to retaliating against the plaintiffs
because they engaged in protected conduct. Compare Gagliardi v. Village of Pawling, 18 F.3d
188 (2d Cir. 1994) (dismissing all plaintiff’s constitutional claims on Rule 12(b)(6) motion
except First Amendment retaliation claim). The Complaint must include facts from which it can
be inferred that the defendants’ actions were motivated or substantially caused by plaintiffs’
protected conduct. Curley v. Village of Suffern, 268 F.3d 65, 73 (2d Cir. 2001). There is no
direct evidence in the Complaint that plaintiffs’ “voluminous complaints” motivated defendants’
actions. On the contrary, the Complaint quotes defendant Supervisor Vecchio as stating in words
of substance, that eliminating the annual carnival would be “political suicide” (Complaint ¶ 185),
belying the allegation that the Town defendants continued to allow the carnival simply to
retaliate against plaintiffs.
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Likewise, chronicling a thirty year history between plaintiffs and Town employees does
not provide circumstantial evidence of temporal proximity between plaintiffs’ protected speech
and the Town’s action or inaction. See generally, Webster v. City of New York, 333 F.Supp.2d
184, 202 (S.D.N.Y. 2004). According to the Complaint, every decision made by the Town in
relation to the Church property over a thirty year period of time was in retaliation for the
plaintiffs’ voluminous complaints.

The Complaint’s conclusory allegations, methodically

inserted throughout, is not sufficient to withstand the motion to dismiss.
Finally, there is no allegation in the Complaint that plaintiffs were chilled in any way in
the exercise of their speech. See Curley v. Village of Suffern, 268 F.3d 65, 73 (2d Cir. 2001).
Quite the contrary, the Complaint contains a litany of complaints made to the Town which were
numerous and varied and, if anything, became more insistent as time went on. In fact, the
Complaint details plaintiffs’ continuing efforts to relocate the annual carnival as recently as
2008.
The Complaint fails to provide facts to make their First Amendment retaliation claim
plausible. Plaintiffs’ conclusory statements of retaliation are not enough to withstand a motion
to dismiss. Dawes v. Walker, 239 F.3d 489, 492 (2d Cir. 2001).
Town Defendants Sued in their Individual and Official Capacities
Requirement of Personal Involvement as to Town Board Members
To survive a motion to dismiss a §1983 claim against an individual defendant, a plaintiff
must set forth specific factual allegations of personal involvement by the individual defendant in a
constitutional violation. Oladokun v. Ryan, 2009 WL 857460 (S.D.N.Y. 2009), citing Vasquez v.
Parks, No. 02 CV 1735, 2003 WL 1442087, at *9 (S.D.N.Y. 2003); see also Hernandez v. Keane,
341 F.3d 137, 144 (2d Cir. 2003).
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A plaintiff may state personal involvement by alleging any of the following:
1.

the defendant participated directly in the alleged constitutional violations, see e.g.,
Johnson v. Glick, 481 F.2d 1028, 1033-34 (2d Cir.), cert. denied, 449 U.S. 1016,
101 S.Ct. 577, 66 L.Ed.2d 475 (1980),

2.

the defendant, after learning of the violation, failed to remedy the wrong, see e.g.,
United States ex rel. Larkins v. Oswald, 510 F.2d 583, 589 (2d Cir. 1975),

3.

the defendant created a policy or custom under which unconstitutional practices
occurred, or allowed the continuation of such policy or custom, Turpin v. Mailet,
619 F.2d 196, 201 (2d Cir.), cert. denied, 449 U.S. 1016, 101 S.Ct. 577, 66
L.Ed.2d 475 (1980),

4.

the defendant was grossly negligent in supervising subordinates who caused the
unlawful condition or event, Wright v. McMann, 460 F.2d 126, 135 (2d Cir.
1972), or

5.

the defendant exhibited deliberate indifference to the rights of the alleged victim
by failing to act on information indicating that unconstitutional acts were
occurring. Colon v. Coughlin, 58 F.3d 865, 873 (2d Cir. 1995); Williams v.
Smith, 781 F.2d 319, 323 (2d Cir. 1986).

Paragraph 8 of the Complaint alleges that at all relevant times the Town Council was and
still is comprised of five individuals including the Town Supervisor, defendant Patrick R.
Vecchio, and four council members including defendants Thomas J. McCarthy, Edward R.
Wehrheim, Patricia Biancaniello, and Robert J. Creighton. At a minimum, the action against the
four council members individually should be dismissed since, other than naming them as Council
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members, the Complaint contains no specific factual allegations of personal involvement by any
of the Board members individually in any of the actions complained of.
According to the allegations of the Complaint, individual Town Board members
McCarthy, Wehrheim, Biancaniello, and Creighton acted only as a voting member of the Town
Board, itself an arm of the municipality of the Town of Smithtown. It is well-settled that, under
New York law, “departments which are merely administrative arms of a municipality, do not have
a legal identity separate and apart from the municipality and cannot sue or be sued. Willard v.
Town of Hamburg, 1996 WL 607100, at *1 (W.D.N.Y. 1996) (dismissing claims against the
Police Department and the Town Board because neither “exist separate and apart from the Town
and [they] do not have their own legal identities”). Likewise, there is no allegation that any of the
individual members of the Town Board acted outside the authority vested in them as members of
the Town Board.
Where a complaint names a defendant in the caption but contains no allegations
indicating how the defendant violated the law or injured the plaintiff, a motion to dismiss the
complaint in regard to that defendant should be granted. Dove v. Fordham University, 56
F.Supp.2d 330, 335 (S.D.N.Y. 1999), aff’d 210 F.3d 354 (2d Cir. 2000).
Absolute Legislative Immunity
In addition, the individual Town Board members, insofar as each of them voted to allow
the annual carnival, are shielded from personal civil liability for their legislative choices in §1983
actions. Bogan v. Scott-Harris, 523 U.S. 44, 49 (1998); Carlos v. Santos, 123 F.3d 61, 66 (2d Cir.
1997) (holding that the doctrine of absolute legislative immunity under §1983 applies to local
legislators); S. Lyme Property Owners Association v. Town of Old Lyme, 2008 WL 323258, at
*10 (D.Conn. February 4, 2008). (“The enforcement policies may have been flawed, and the
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Defendant [municipal legislators] may have acted in bad faith, as is alleged by plaintiffs, but
legislative immunity is absolute and does not depend on these considerations.”) (See also
Complaint, ¶¶ 165, 170, 186).
Absolute legislative immunity attaches to all actions taken “in the sphere of legitimate
legislative activity” (Bogan v. Scott-Harris, 523 U.S. 44, 54 (1998)), and covers all aspects of the
legislative process.

Almonte v. City of Long Beach, 478 F.3d 100, 103 (2d Cir. 2007).

Legislative immunity bars suits against municipal officials when those officials are sued in their
personal capacity. Goldberg v. Town of Rocky Hill, 973 F.2d 70, 73 (2d Cir. 1992). Absolute
legislative immunity extends to the members of Town Boards in New York State. Orange Lake
Associates, Inc. v. Kirkpatrick, 21 F.3d 1214, 1224 (2d Cir. 1994). To the extent that any action
taken by the Board is not already time barred (three year statute of limitations for § 1983 actions
commenced in New York) the actions of the Town Board in holding public and private meetings
and eventually voting whether to permit an annual carnival are legislative. Almonte v. City of
Long Beach, 478 F.3d 100 (2d Cir. 2007). The Town Board members are therefore immune from
personal liability under §1983 for these actions.
In addition, the present members of the Town Board cannot be liable in their individual
capacities for actions taken by previous Town Boards with respect to land-use decisions. Besides
being barred by the applicable period of limitations for §1983 actions, the Complaint fails to
connect the personal involvement of a particular Board member to a particular action, yet seeks to
impose personal liability for the Board’s actions upon the defendant Board members in their
individual capacities. Neither the present Town Board nor its individual members can be held
vicariously liable for the actions of other Town actors under §1983 based upon the principle of
respondeat superior. Monell v. Department of Social Services, 436 U.S. 658 (1978).
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Individual defendants sued in their official capacities
Finally, the §1983 claims that are asserted against the individual Town defendants in their
official capacities are duplicative of the municipal liability claim lodged against the Town under
Monell v. Department of Social Services, 436 U.S. 658 (1978). This is because §1983 actions
against officials in their official capacities generally represent only another way of pleading an
action against an entity of which an officer is an agent. Kentucky v. Graham, 473 U.S. 159, 165
(1985). The only plausible inference to be drawn from the Complaint is that the individual Town
defendants with whom plaintiffs dealt were at all times acting in their official capacities. The
Complaint insofar as it names individual board members as being sued in their official capacities,
should also be dismissed. Kentucky v. Graham, supra.
Qualified Immunity
In any event, all of the individual Town defendants are entitled to qualified immunity.
Qualified immunity shields government officials performing discretionary functions from
liability for civil damages insofar as their conduct does not violate “clearly established” statutory
or constitutional rights of which a reasonable person would have known. Rodriguez v. City of
New York, 2008 WL 420015 (E.D.N.Y. 2008), citing Zellner v. Summerlin, 494 F.3d 344, 367
(2d Cir. 2007). The Second Circuit has held that a right is “clearly established” if (1) the law is
defined with reasonable clarity; (2) the Supreme Court or the Second Circuit has recognized the
right; and (3) a reasonable defendant would have understood from the existing law that his
conduct was unlawful. Rodriguez, 2008 WL 420015 at * 24 n. 22, quoting Luna v. Pico, 356
F.3d 481, 490 (2d Cir. 2004). The Court noted that the analysis “must be undertaken in light of
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the specific context of the case, not as a broad general proposition.” 2008 WL 420015 at * 7, n.
22, citing Brosseau v. Haugen, 543 U.S. 194, 198 (2004).
Whether a government official is entitled to qualified immunity is governed by a three
step analysis. Iqbal v. Hasty, 490 F.3d 143 (2d Cir. 2007). First, the Court must determine
whether the plaintiff has alleged a violation of a constitutional right.

But see Pearson v.

Callahan, 129 S.Ct. 808 (2009) (holding courts may exercise sound discretion in deciding
whether to first determine whether constitutional right violated before reaching whether right
clearly established). Then, the Court must consider if the allegedly violated right was “clearly
established” at the time of the conduct and, finally, if the plaintiff had a clearly established
constitutionally protected right that was violated, the plaintiff must demonstrate that the
defendant’s actions were not objectively reasonable. Id. at 152.
As the Court in Iqbal recently held, qualified immunity is more that just a defense to
liability; it is immunity from suit. Id. The plaintiff is obliged to amplify its claim with factual
allegations in those contexts where such amplification is needed to render the claim plausible.
490 F.3d at 157-158.
In the instant action, the Complaint offers no facts to support the claim that any of the
individually named defendants violated a constitutional right of the plaintiff which was “clearly
established” at the time of the conduct, nor that any such defendant’s conduct was unreasonable.
Indeed, as discussed hereinbefore, plaintiffs fail to state a claim for any equal protection, due
process, or First Amendment violation at all.
Moreover, there are no allegations in the Complaint that the actions of any of the
individual Town defendants could be deemed “objectively unreasonable”. Iqbal, 490 F.3d at
143. Most of the allegations concern plaintiffs’ generalized complaints that Town employees
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and officials who they dealt with over the past thirty (30) years were not responsive, or
responsive enough, to plaintiffs’ continued complaints about the Church defendants and alleged
Code violations. Importantly, with respect to the First Amendment retaliation claim, there are no
factual allegations tending to show retaliatory animus on the part of any Town employee. See,
Locurto v. Safir, 264 F.3d 154 (2d Cir. 2001).
Giving the allegations the most favorable inference that the law permits, it was not
objectively unreasonable for the Town defendants to act as they did. Because plaintiffs may
disagree with decisions made by the various individual Town defendants does not deprive them
of qualified immunity to suit.
Plaintiffs’ Conspiracy Claim Under § 1985
The fourth cause of action of Plaintiff’s Complaint alleges:
“All Defendants conspired together to deprive the Plaintiffs of the
abovementioned constitutional rights either by acting in concert or by tacit
agreement.”
(Complaint, ¶ 274).
42 U.S.C. §1985(3) prohibits two or more persons from conspiring to “deprive, either
directly or indirectly, any person or class of persons of the equal protection of the laws, or of
equal privileges and immunities under the laws . . .”

42 U.S.C. § 1985(3). To state a claim

under § 1985(3), a plaintiff must allege (1) a conspiracy, (2) for the purpose of depriving a
person or class of persons of the equal protection of the laws, or the equal privileges and
immunities under the law, (3) an overt act in furtherance of the conspiracy, and (4) an injury to
plaintiff’s person or property or a deprivation of a right or privilege of a citizen of the United
States.” Thomas v. Roach, 165 F.3d 137, 146 (2d Cir. 1999); Abdi v. Brookhaven Science
Associates, LLC, 447 F.Supp.2d 221, 227 (E.D.N.Y. 2006). It is well-settled that the conspiracy
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must be motivated by some class-based animus. Iqbal v. Hasty, 490 F.3d 143, 176 (2d Cir.
2007), citing Griffin v. Breckenridge, 403 U.S. 88, 102 (1971).
First, the Complaint fails to show that the alleged conspiracy was motivated by invidious
class-based animus. See generally, Mian v. Donaldson, Lufkin & Jenrette Securities Corp., 7
F.3d 1085, 1088 (2d Cir. 1993)
Second, allegations of conspiracy can be neither vague nor conclusory, but must “allege
with at least some degree of particularity overt acts which defendants engaged in which were
reasonably related to the promotion of the alleged conspiracy”. Petruso v. Schlaefer, 474
F.Supp.2d 430 (E.D.N.Y 2007) (internal citations omitted). Without an agreement, there can be
no conspiracy. Boddie v. Schnieder, 105 F.3d 857, 862 (2d Cir. 1997); Tardd v. Brookhaven
National Laboratory, 407 F.Supp.2d 404 (E.D.N.Y. 2006).
The Complaint does not contain allegations which tend to show particular overt acts by
each of the alleged conspirators in furtherance of an agreement or conspiracy. Rather, the
Complaint details a virtual “laundry list” of transgressions on the part of the Church defendants
which plaintiffs allege the Town either inadequately addressed or failed to address altogether for
a period of thirty (30) years. There is no factual allegation that the Town, or its employees
conspired with the Church defendants for the purpose of depriving plaintiffs of the equal
protection of the laws or of equal privileges and immunities under the laws. Iqbal v. Hasty,
supra at 176.
Insofar as the Complaint suggests that certain individual employees of the Town
conspired among themselves to purposely ignore plaintiffs’ complaints and failed to investigate
complaints (¶¶ 183, 204, 208-210), made false statements to plaintiffs and did not follow through
on assurances to monitor Code compliance by the Church defendants (¶¶ 210, 212, 215, 218),
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and retroactively approved plans in 2007 for a trailer on Church property since 1995 (¶ 236),
such claims are barred by the intracorporate conspiracy doctrine which posits that the officers,
agents and employees of a single corporate or municipal entity, each acting within the scope of
his or her employment, are legally incapable of conspiring together. Simpson v. Town of
Southampton, 2007 WL 1755749, at *7 (E.D.N.Y. 2007), citing Herrmann v. Moore, 576 F.2d
453, 459 (2d Cir. 1978).
Finally, a complaint containing such conclusory, vague or general allegations of
conspiracy to deprive a person of constitutional rights cannot withstand a motion to dismiss.
Sommer v. Dickson, 709 F.2d 173 (2d Cir. 1983). See also, Toussie v. Powell, 323 F.3d 178 n.3
(2d Cir. 2003). For these reasons, the plaintiffs’ complaint insofar as it alleges a conspiracy
must be dismissed pursuant to Rule 12(b)(6).
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CONCLUSION
For the reasons set forth herein, it is respectfully submitted that plaintiffs’ Complaint
against the Town defendants should be dismissed pursuant to Federal Rule of Civil Procedure
12(b)(6), including plaintiffs’ Fourth Cause of Action seeking damages based upon an alleged
conspiracy as plaintiffs have failed to state a claim upon which relief can be granted under both
42 U.S.C. § 1983 and §1985.
Dated: Smithtown, New York
April 30, 2009
/S/
Diane K. Farrell (DF 4082)
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ISSUES PRESENTED FOR REVIEW
1.

Did the district court correctly conclude that defendant school officials did
not violate D.D.'s freedom of speech, and even assuming arguendo they did,
the individual defendants are entitled to qualified immunity?
Yes.

2.

Was Plaintiff's freedom of expressive association claim entirely duplicative
of his free speech claims warranting summary judgment in defendants' favor
on that issue?
Yes.

3.

Did the defendants establish on summary judgment that D.D. got all the
process he was due in connection with both the initial five day suspension
and the long term suspension?
Yes.

4.

Did the defendants establish that no reasonable jury could conclude on these
facts that school officials' discretionary decisions were arbitrary, conscience
shocking or oppressive in a constitutional sense?
Yes.

5.

Were the defendants entitled to summary judgment in their favor with
respect to Plaintiffs' equal protection claim because the class of one Plaintiff
failed to identify a similarly situated comparator, a jury could not reasonably
find that defendants acted with the requisite irrationality, and because class
of one equal protection should not be applied to a discretionary decision by
school officials?
Yes.
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STATEMENT OF THE CASE
Plaintiffs, Daniel DeFabio ["D.D."], Patricia DeFabio ["Ms. DeFabio"] and
Michael Rusinsky ["Rusinsky"] (collectively "Plaintiffs"), brought this action
pursuant to 42 U.S.C. §1983, against the defendants, alleging violation of D.D.'s
constitutional rights under the First and Fourteenth Amendments to the United
States Constitution, including freedom of speech, freedom of association,
procedural and substantive due process and equal protection.

Plaintiffs also

alleged that defendants slandered and libeled D.D. under state law, and committed
other violations of state law.
The District moved for summary judgment on the §1983 claims which
motion was granted. DeFabio v. East Hampton Union Free School District, 658
F.Supp.2d 461 (E.D.N.Y. 2009) (Bianco, J.). Although Ms. DeFabio and Rusinsky
asserted a derivative claim, they have not appealed so much of the order granting
summary judgment as dismissed their derivative claims under §1983. They also
have not addressed on appeal so much of the order of the district court holding that
Rusinsky, as a male parental authority who is neither the biological nor adoptive
father of D.D., lacks standing to sue. Plaintiffs have also not raised the dismissal
of the Monell claim against the East Hampton Union Free School District or the
school board or dismissal without prejudice of their state law pendent claims.

x
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The defendants are the East Hampton Union Free School District, then
principal of East Hampton High School, Scott Farina ["Dr. Farina"], Raymond
Gualtieri, individually and in his official capacity as Superintendent of Schools for
the District, and the individual members of the East Hampton Union Free School
District Board of Education (collectively "the District"). Upon granting summary
judgment on the § 1983 claims, the court below declined to exercise jurisdiction
over the remaining state law claims. Accordingly, pursuant to 28 U.S.C.
§1367(c)(3), the district court, in its discretion, dismissed the state law claims
without prejudice. This appeal ensued.
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COUNTERSTATEMENT OF FACTS
Monday, April 26, 2004, was a day of mourning at East Hampton High
School ["the high school"]. On the preceding weekend a popular student named
Andres was tragically killed in a motorcycle accident.

(A-167-168).1

Then

Building Principal, defendant Dr. Scott Farina ["Dr. Farina"], and other school
officials designated the school auditorium as a place where students could come to
express their grief over a fellow student's tragic death. (A-229, Herzog dep., pp.
10-11).

The high school made counselors available to meet with students

throughout the day. (A-169-170).
Plaintiff D.D. was almost sixteen (16) and a tenth grader at the high school
on April 26, 2004. (Document 29-3, D.D. dep., pp. 11, 21). D.D. testified that on
the day in question he was on his way to third period in a crowded hallway when
he heard someone screaming, "One down, 40,000 to go", a reference to the Latino
student who had been killed over the weekend. (A-166-167, 172). D.D. was
unable to identify the person who yelled out the racially inflammatory statement.
(A-166-167; 172).
When D.D. arrived at his third period Biology class, two students who
ultimately testified against D.D. at a Superintendent's hearing, D.A. and N.C., had
already arrived. (Document 29-3, D.D. dep., pp. 33-34). D.D. testified that before
1

Parenthetical references preceded by an "A" refer to the corresponding page numbers of
Plaintiffs-Appellants' Appendix.
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the class started, he approached D.A. and put his hand to D.A.'s ear and told him
what D.D. had heard in the hallway. (A-173). D.A. then pushed D.D. and said
"How could you say something like that?" (A-173). D.D. denied originating the
comment and explained to D.A. that he only repeated what he had heard in the
hallway. (A-173). D.D. then saw D.A. whispering in the ear of N.C. who started
giving D.D. dirty looks. (A-174).
Later that afternoon, D.D. went to the cafeteria at eighth period to celebrate
a friend's birthday. (A-177-178). Four or five Latino students approached D.D.
They yelled at D.D. and someone threw something at him. (A-178). D.D. denied
having done anything wrong. (A-178-179). For approximately three minutes D.D.
sat in the cafeteria and heard a lot of people talking about what D.D. had allegedly
said to D.A. (A-180).
School psychologist Ralph Naglieri was in the auditorium at the grieving
session when a student came in, very upset, and related that another student in the
cafeteria had made a comment about Hispanic students and that people were very
upset about it. (A-234-237). Naglieri and another staff member, Bill Herzog, went
to the cafeteria and the complaining student pointed out D.D. as the student who
had made the offensive statement. (A-237). The mood in the cafeteria was tense.
(Document 29-16, Naglieri dep., p. 12).

2
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Naglieri took D.D. out of the lunch room. (A-179). In the three minute
interval between the confrontation with the Latino students and Mr. Naglieri's
arrival, D.D. did not do anything because he was scared. He thought he was going
to be beat up. (A-182). D.D. clearly testified that when Mr. Naglieri grabbed him
and escorted him out of the cafeteria, D.D. wanted to go because he was "pretty
scared." (A-184).
A.

The Nurse's Office
Nothing was said by D.D. or Mr. Naglieri until they arrived at the nurse's

office. (A-184). Mr. Naglieri then asked D.D. what was going on. When D.D.
responded "I don't know", Mr. Naglieri told D.D. that he was accused of making a
racially inflammatory comment.

(A-185-186).

D.D. admitted that when Mr.

Naglieri asked him what was going on, he sensed that it involved the comment he
had repeated to D.A. earlier in the day. (Document 20-3, D.D. dep., p. 49). D.D.
told Mr. Naglieri exactly what happened. According to D.D., Mr. Naglieri just
wanted to hear what D.D. had to say about what was going on. Mr. Naglieri was
not mad. (A-187).
Assistant Principal Phillip Pratt arrived at the nurse's office and asked D.D.
if he did what [the students] were accusing him of. D.D. told Assistant Principal
Pratt that he did not. (A-188). Thus, Plaintiffs' statement in their Brief (p. 20) that
[D.D.] and Ms. DeFabio deny anyone, including Dr. Farina, ever interviewed D.D.

3
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about the incident is contradicted by D.D.'s own testimony including that D.D. told
the school psychologist, Mr. Naglieri, "exactly what happened." (A-187).
D.A., D.D.'s accuser, was in the nurse's office at this time and also spoke
with Mr. Naglieri. According to D.D., D.A. at first said that he had been mistaken
but then reaffirmed that D.D. had made the comment as originally reported. (A189).
While D.D. was in the nurse's office, he could hear a lot of people yelling
outside the office that they were going to kill D.D. (A-190). D.D. was able to see
into Dr. Farina's office through a window from where D.D. was positioned in the
nurse's office. (A-190). A lot of Latino students were looking in at D.D. through
the glass. It made D.D. feel very uncomfortable and very afraid. (A-191). Dr.
Farina, the principal, came into the nurse's office and asked D.D. for his mother's
telephone number. (A-189).
Michael Burns was a school administrator with a long career at the high
school. In his 33 years of service at the District, he held positions as physical
education teacher, athletic director, and most recently, Assistant Principal.
(Document 32-7, Burns dep., pp. 6-7). Mr. Burns was in the auditorium when his
secretary came in and asked Mr. Burns and Dr. Farina to come to the main office.
(A-248, Burns dep., p. 11). Burns testified that he was in the auditorium with other
staff members and the administration. (A-248).

4
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As the discussion was taking place in the nurse's office about the
inflammatory statement, Burns left the nurse's office and went into the main office.
The door was being thrown open, there was yelling, and kids were pouring in. (A249, Burns dep., pp. 14-15). Burns described the students as loud and emotional.
The crowd of students was trying to get into the nurse's office. Burns estimated
that between 50-100 students were moving through the hallway trying to come
through the office. (A-249, Burns dep., p. 14)). Burns asked the students to trust
administrators and return to the auditorium. Ultimately, Burns accompanied the
students back to the auditorium. (A-249, Burns dep., pp. 14-16).
When asked whether Burns believed the students intended violence, he
responded,
"The way they came through the door, the way they marched inside
the office and came within three feet of the nurse's office with an
intent of yelling, let's get him, and very [sic] vocalization on Andres's
name, Andres's name, Andres's name, they kept chanting and
repeating it, and their physical continence [sic], I believe there would
have been a confrontation." (A-249, Burns dep., p. 16).
Mr. Naglieri, the school psychologist, testified that after he left the nurse's
office he stood in front of her door because a large number of students were
starting to funnel into the main office. Naglieri described the students as agitated
and testified that he stood about fifteen (15) feet behind the Assistant Principal
who was encouraging the students to return to the auditorium. Eventually, with the

5
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encouragement of Mr. Naglieri and the Assistant Principal, the students returned to
the auditorium. (A-243-244, Naglieri dep., pp. 19-20).
Dr. Farina testified that there were hundreds of students who were under the
impression that D.D. had made a derogatory remark against or about Hispanic
students and were trying to get into the main office to obtain entrance into the
nurse's office. They were acting in an aggressive manner in order to get access to
D.D. They were screaming, "Let us in." (A-215-216, Farina dep., pp. 25-26).
Once the group had returned to the auditorium Assistant Principal Burns
described "heavy emotion." The students expressed their grief and anger. Both
Burns and Dr. Farina asked the students to trust them and assured them that they
would look into the making of the racially inflammatory statement. (A-249-250,
Burns dep., pp. 17-18). From the time Dr. Farina gave the order for the students to
leave the main office and his return to the auditorium, one half hour elapsed.
During that period of time, Dr. Farina was speaking to D.D., speaking to Assistant
Principal Pratt and the school psychologist, Mr. Naglieri. He also contacted the
police and Ms. DeFabio. (A-216, Farina dep., p. 27).
Caryn Lieber was D.D.'s guidance counsellor. (Document 32-11, Lieber
Greco dep., p. 7). Lieber described the scene when D.D. was in the nurse's office
as chaotic and felt that administrators had succeeded in preventing a riot.
(Document 32-11, Lieber Greco dep., pp. 27-28; 36-37).

6
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D.D. remained in the nurse's office for approximately 20 minutes. Dr.
Farina called a police officer who escorted D.D. out of the building together with
Assistant Principal Pratt. (A-193-194). Flanked by a police officer and Pratt on
either side of him, D.D. basically ran out of the nurse's office into the hallway and
out the front door. (A-195).
There were some Latino students outside the front door of the building who
were yelling at D.D. in Spanish. Burns testified that his secretary called him to the
main office at about 1:00 p.m. (A-250, Burns dep., p. 18). When D.D. arrived
home at 2:20 in the afternoon, he told his mother what had happened in front of
Assistant Principal Pratt.

(Document 29-3, D.D. dep., pp. 59-60).

Plaintiffs'

conclusory statement in their Brief (p. 16) that school officials' fears arising from
D.D.'s presence in the school amounted to "unfounded concerns", is not supported
by the record, especially D.D.’s own testimony about the incident.
B.

D.D.'s Written Statement
Once home, D.D. was in his room even more frightened than before because

people were saying that they were going to kill him and bomb his house.
(Document 29-3, D.D. dep., pp. 62-63). A police car was assigned outside D.D.'s
home for a week because of threats that his house was going to be set on fire.
(Document 29-8, Rusinsky dep., pp. 11-12; Document 29-4, D.D. dep., pp. 105106).

7

Page 370 of 792

On the evening of April 26, 2004, with the assistance of his mother, D.D.
composed a written statement intended for the student body and staff explaining
what had occurred which he hoped he could read the next day over the high
school's public address system. (A-198). The full statement appears at page 256
of the Appendix. The following is the first paragraph of the statement:
"To all the people who thought I have made a horrible comment, I
hope you will listen to me now. Yesterday I heard a very unfortunate
comment in the hall way. In disbelief I repeated it to a friend adding I
can't believe someone could say something that terrible.
Unfortunately, the person I told chose not to here [sic] the second part
of my comment. He then repeated it to one person saying that I made
this comment which I did not."
D.D. testified that Dr. Farina would not permit D.D. to read the statement in the
school because it would make the student body angry and it would cause more
problems in the school by reading the letter. (Document 29-3, D.D. dep., p. 68).
D.D. also wanted school officials to call the student body into the auditorium
so D.D. could read the letter.

(Document 29-3, D.D. dep., p. 72).

D.D.

acknowledged he knew of no other instance when someone had done this before
and had never seen it done. (Document 29-3, D.D. dep., p. 72). With respect to
both an announcement over the public address system and a school assembly, D.D.
had never seen either of those venues used for anything other than a school related
event. (Document 29-3, D.D. dep., p. 74).

8
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The day of the incident Dr. Farina spoke in person with Plaintiff Michael
Rusinsky ["Rusinsky"], who lived with D.D. and Ms. DeFabio. Dr. Farina also
spoke with Ms. DeFabio by telephone on several occasions between April 26, 2004
and April 28, 2004. (A-215-217). Dr. Farina insisted that D.D. not return to the
school for a few days until tensions within the student body eased. According to
Dr. Farina, D.D. was sent home on April 26, 2004 for D.D.'s safety. He was not
suspended from school for disciplinary reasons at that time. (A-214, Farina dep.,
pp. 19-20). D.D. testified that during the week of the incident, his mother told him
that she was scared that someone was going to come to the house and kill D.D.
(Document 29-3, D.D. dep., p. 77).
C.

Informal Meeting with Dr. Farina, Assistant Principal Burns and Caryn
Lieber
On Thursday, April 29, 2004, Rusinsky and Ms. DeFabio met with Dr.

Farina, Caryn Lieber and Assistant Principal Burns.

(A-137).

Ms. DeFabio

expressed to Dr. Farina that the DeFabio family wanted to get D.D.'s story out. (A139-140). According to Ms. DeFabio, D.D. spoke to a few of his friends who told
him that there was a lot of talk in the school about D.D. and that there were threats
being made. (Document 29-6, P. DeFabio, dep. p. 49). Ms. DeFabio felt that Dr.
Farina was only interested in the school's well being and D.D. not being present in
school was Dr. Farina's best solution. (A-136).

9
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Dr. Farina requested Caryn Lieber, D.D.'s guidance counsellor, to take notes
during the April 29th meeting. (A-223, Farina dep., p. 55). The notes were
memorialized in a two-page memorandum dated May 3, 2004. (A-288). The
memorandum indicated that Rusinsky and Ms. DeFabio were aware that D.D. had
repeated the racially inflammatory comment that D.D. claimed to have heard from
an unknown source at his locker section on April 26, 2004. (A-288).
At the meeting, Dr. Farina described in detail for Rusinsky and Ms. DeFabio
what the building was like that Monday and the fear for D.D.'s safety because of it.
Dr. Farina and Assistant Principal Burns emphasized that D.D.'s safety was their
number one priority. (A-288). At the meeting Rusinsky and DeFabio indicated
that they were receiving death threats and felt intimidated in their own home.

(A-

289).
The May 3, 2004 memo prepared by Lieber indicates that home tutoring had
been arranged for the remaining six weeks of school to begin on Monday, May 3,
2004. According to Lieber's testimony, tutoring was set up for the worst case
scenario "until further notice" because home tutoring is hard to find in East
Hampton. (Document 32-11, Lieber dep., pp. 18-21). Dr. Farina testified that at
the April 29, 2004 meeting with Rusinsky and Ms. DeFabio, it had not yet been
determined whether D.D. would be out of school for the remainder of the year.

10
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Regarding the assignment of home tutors, "[w]e were acting on possibilities."
(Document 29-1, 3, Farina dep., pp. 87-88).
D.

Notice of Five-Day Suspension
Dr. Farina's investigation of the incident was conducted between Monday,

April 26th and Friday, April 30th. (A-214, Farina dep., p. 20). Dr. Farina spoke
with D.D.'s accuser, D.A.2 Dr. Farina also spoke with the second student in D.D.'s
Biology class, N.C., to whom D.A. reported D.D.'s alleged comment. (A-214-215,
Farina dep., pp. 20-22). Since D.D. maintained that he first heard the comment
from an unknown source who screamed it in the hallway, Dr. Farina tried to
identify students in the hallway and at the student lockers who might have heard
the comment. (A-217, Farina dep., pp. 30-31).
The day after the incident Dr. Farina also spoke with approximately 5
students from D.D.'s science class. Those students said that nothing unusual had
happened in the class.

(A-215, Farina dep., pp. 23-24).

As part of his

investigation, Dr. Farina learned that a student from the cafeteria went into the
auditorium and repeated the comment.

Dr. Farina spoke to that student.

(Document 29-11, Farina dep., p. 46). Thus, the statement in Plaintiffs' Brief (p.

2

Giving D.D.'s version of the events every favorable inference, it will be assumed for purposes
of this appeal that Dr. Farina never personally interviewed D.D. about the comment.
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13) that "[t]here is no valid evidence of any subsequent investigation" after April
26, 2004, is not supported by the record.3
It is undisputed, however, that D.D.'s version of what had occurred was
related by him to the school psychologist, Mr. Naglieri, and Assistant Principal
Pratt in the nurse's office on the day of the incident. D.D. also gave his version of
the incident to Ms. DeFabio in Assistant Principal Pratt's presence when he arrived
home. Plaintiff Rusinsky spoke with Dr. Farina in his office on the day of the
incident and related D.D.'s version. (Document 29-8, pp. 12-17). The following
day D.D.'s statement was faxed to Dr. Farina in a letter typed by Ms. DeFabio. (A256).
Dr. Farina also had various conversations with other school officials in the
days following the incident regarding the conflicting versions of how the racist
statement originated and the resulting unrest. (A-251, Burns dep., pp. 22-25).
Thus, while Plaintiffs repeatedly state in their brief that Dr. Farina never
interviewed D.D. after the incident, there is no dispute that Dr. Farina was well
aware of D.D.'s version of how the comment originated and that D.D. maintained
that he only repeated the comment.
On April 30, 2004, Dr. Farina's investigation was complete. (Document 2911, Farina dep., p. 30). Based upon his investigation, Dr. Farina believed that D.D.
3

References to Dr. Farina's testimony at the Superintendent's hearing on page 14 of Plaintiffs'
Brief (referencing A-206 of the Appendix) are dehors the record.
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was the originator of the racially inflammatory comment. (A-227, Farina dep., pp.
83-84). Dr. Farina composed a letter dated April 30, 2004 which he asked the
school attorney to review before he sent it to Ms. DeFabio. (A-213, Farina dep.,
pp. 14-15; A-290). The letter notified Ms. DeFabio that D.D. was being suspended
for a period of five days to begin on Monday, May 3rd and continue until May 8,
2004. (A-290). The reason for the suspension was D.D.'s violation of the Code of
Conduct for making the statement "One spic down, forty thousand to go."
The letter also advised that D.D. and Ms. DeFabio were entitled to an
informal hearing regarding D.D.'s out-of-school suspension. The letter stated that
a Superintendent's hearing might be convened. (A-290). The letter did not advise
that Ms. DeFabio and D.D. were entitled to question the complaining witnesses in
the presence of Dr. Farina, a violation of the requirements imposed under New
York State Education Law §3214.
E.

Superintendent's Hearing
On Monday, May 3, 2004, Plaintiffs were notified of a Superintendent's

hearing to be conducted on May 7, 2004. (A-291). At the hearing D.A., N.C., Dr.
Farina and D.D. testified.

(A-210).

By letter dated May 10, 2004, the

Superintendent notified Plaintiffs that he found D.D. guilty of the charge and
suspended him from school for the remainder of the 2003-2004 school year. (A-

13
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207). During the remainder of the school year D.D. received home tutoring.
(Document 29-4, D.D. dep., pp. 100-101).
Plaintiffs appealed the Superintendent's decision to the Board of Education.
By letter dated May 27, 2004, the Superintendent notified Plaintiffs that on May
18, 2004 the Board of Education had reviewed the record of the Superintendent's
hearing and had upheld his determination and penalty. (A-295).
F.

Meeting between Plaintiffs and Latino student leaders
Immediately following the Superintendent's hearing on May 7, 2004,

Plaintiffs, the District Superintendent, and Dr. Farina met with a group of Latino
student leaders assembled at Plaintiffs' request so that D.D. could explain the
context in which he repeated the racially inflammatory comment and deny that he
had originated the remark. (A-222, Farina dep., pp. 50-51). D.D. read the written
statement he had proposed to read at a school assembly or over the school public
announcement system the day after the incident. (A-203). The meeting lasted one
hour. D. D. testified that the Latino students did not believe him. (Doc. 29-3, D.D.
dep., p. 93). According to D.D., the tone of the meeting was violent. (A-205).
Plaintiff Rusinsky testified that the Latino students looked Ms. DeFabio in
the eyes and told her she would be "crazy" to send her son back to school. (A-302,
Rusinsky dep., p. 55).

Rusinsky remembered vividly that one of the female

students stated it would be a bad idea for D.D. to return to the high school. (Doc.
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29-8, Rusinsky dep., p. 52). After the May 7, 2004 meeting Rusinsky was even
more afraid for D.D.'s safety. (A-302, Rusinsky dep., pp. 54-55).
During the summer of 2004 Dr. Farina met with Ms. DeFabio and Michael
Rusinsky in preparation for D.D.'s return to the high school in September of 2004.
Dr. Farina advised Plaintiffs that D.D. could return to school in September but
made clear that school officials could not guarantee D.D.'s safety.

Plaintiffs

decided that D.D. would not return to the high school but would complete his high
school degree in California. (A-153-158, P. DeFabio dep., pp. 73-78).
G.

Appeal to the New York State Commissioner of Education
By petition dated June 24, 2004, plaintiffs appealed the Board of Education

determination to the Commissioner of Education. (A-207-208). The Commissioner
of Education rendered an opinion on August 7, 2006.

(A-206-222).

The

Commissioner determined that between April 27, 2004 and April 30, 2004, D.D.
had not been suspended. Regarding the five-day suspension between May 3 and
May 7, 2004, since the principal's letter dated April 30, 2004 advising of the fiveday suspension did not make Ms. DeFabio aware of D.D.'s statutory right provided
in Education Law §3214(3)(b)(1) to question the complaining witnesses in the
presence of the principal who imposed the suspension in the first instance, the fiveday suspension was annulled and expunged from D.D.'s record. (A-209).
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As to the long-term suspension for the remainder of the 2003-2004 school
year, the Commissioner found that while the quality of the audiotapes of the
Superintendent's hearing was poor, the tapes were sufficiently audible to hear the
testimony of the four witnesses. The Commissioner found that the Board of
Education was able to sufficiently review the hearing record on appeal. (A-209).
However, because the Superintendent's determination consisted of only one
sentence after conflicting testimony from D.D., D.A., and N.C., and failed to
discuss any facts or testimony of the witnesses, or state that the Superintendent had
weighed their credibility or demeanor, the Commissioner was constrained to
determine that the record did not contain sufficient and competent evidence that
D.D. generated the offensive comment.4 D.D.'s long term suspension was also
annulled and expunged from D.D.'s record. (A-210-211).

4

Plaintiffs' Brief (p. 25) misquotes the Education Commissioner's statement regarding D.A.'s
testimony at the Superintendent's hearing, referring to page 206 of the Appendix. The
Commissioner's statement is as follows: "In my assessment, the aural record revealed that D.D.
consistently maintained his version of the events, both at the hearing and to the principal,
whereas D.A.'s testimony and demeanor were not as straightforward." (A-210) (emphasis
added).
16
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SUMMARY OF THE ARGUMENT
Even upon a fresh examination of crucial facts so as to assure that the
district court's judgment does not constitute a forbidden intrusion on the field of
free expression, the standard of review in first amendment cases, the district court
properly granted summary judgment on Plaintiffs' first amendment free speech
claim.

The undisputed facts demonstrated the existence of a reasonably

foreseeable risk of material and substantial disruption to class work and discipline
in the school if D.D. were permitted to return to school and publish his statement,
the standard for assessing whether a school's censorship of student speech is
constitutionally permissible under Tinker v. Des Moines Indep. Comty. Sch. Dist.,
393 U.S. 503 (1969).
Restrictions on speech in a non-public forum like the high school need only
be reasonable and viewpoint neutral. The district court properly concluded that
there was absolutely no evidence that the District, as it related to the events at issue
in this case, opened the school facilities to use and expression by the public or
some segment of the public so as to convert it to a limited public forum.
Merely because the school provided an opportunity for students to grieve the
loss of a fellow student in the auditorium did not transform that venue into a public
forum available to D.D. to read his statement to the students assembled there.
Although for a brief time students who had returned to the auditorium after having
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converged on the main office, spontaneously reacted to the reports of the racially
inflammatory statement before dismissal at 2:30, these statements were not
tantamount to a conscious policy decision by the District to make the auditorium
available for any purpose other than the limited purpose of mourning a fellow
student's death and providing counseling services to its students.
Plaintiffs' requests to read a statement over the school's public address
system or at a school assembly are properly analyzed under the standards set forth
in Hazelwood School District v. Kuhlmeier, 484 U.S. 260 (1988). Under that
standard if the speech at issue is "school-sponsored", educators may censor student
speech so long as the censorship is reasonably related to legitimate pedagogical
concerns. The district court determined that under either the more protective
standard enunciated in Tinker or the more deferential standard in Hazelwood,
Plaintiffs' claims involving Dr. Farina's denial of permission for D.D. to read his
statement over the school's public address system, to address the student body at a
general assembly, or for the school to distribute D.D.'s statement to the student
body did not violate D.D.'s first amendment rights.
Dr. Farina testified that he would not have suspended D.D. if Dr, Farina
believed that D.D. had only repeated the racially inflammatory comment.
However, even assuming that Dr. Farina sought to protect D.D. and the student
body by suspending him, D.D.'s testimony established, as a matter of law, that any
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statement by him about the racially inflammatory comment created a risk of
material and substantial disruption within the school.

An independent and

searching inquiry of the entire record including Plaintiffs' testimony, confirms that
there were threats to D.D.'s personal safety not only on the date of the rumored
incidents, but in the days and weeks that followed.
School officials are not required to wait for an actual disruption to occur
before restraining student speech. A showing of actual disruption to justify a
restraint on student speech is not required. The "reasonable forecast" test applies
both to instances of prior restraint, where school authorities prohibit or limit
expression before publication and to cases where school action follows as a
consequence of the speaker's activity.
Even assuming that a first amendment violation occurred, defendants are
entitled to qualified immunity.

Although the standard in Tinker was clearly

established in 2004, application of that rule to the particular circumstances here
leaves room for school officials to reasonably disagree as to whether the return of
D.D. to school and the publication of his proposed speech in the days following the
incident would materially and substantially disrupt the work and discipline of the
school.
D.D.'s freedom of association claim is duplicative of his first amendment
claim and must fail for the same reasons. His expressive conduct in speaking to
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other students in the school is inextricably linked to the speech itself. If, on
summary judgment, the first amendment claim cannot survive under the Tinker
analysis, the freedom of association claim based on precisely the same protected
conduct must also be dismissed.
The District established that D.D. got all the process he was due in
connection with both the initial five day suspension and the long term suspension.
Due process requires that a student be given oral or written notice of the charges
against him and, if he denies them, an explanation of the evidence the authorities
have and an opportunity to present his side of the story. This is a minimal due
process standard which may involve an informal discussion of the alleged
misconduct with the student minutes after it has occurred.
In the nurse's office Mr. Naglieri, a school psychologist, told D.D. that he
was accused of making the racist statement and D.D. denied that he originated the
comment. On numerous occasions before Plaintiffs were notified of D.D.'s five
day suspension, D.D.'s version was made known to school officials both orally and
in writing by D.D., Ms. DeFabio, and Michael Rusinsky. Even before D.D. left
school on the day of the incident, he had an opportunity to characterize his conduct
and put his recitation of the comment in the context in which it was spoken to
school officials.
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Plaintiffs right to question the complaining witnesses before the
disciplinarian imposing the suspension, while required under New York Education
Law §3214, is not required under the Constitution. Plaintiff must allege a violation
of a federal, constitutional or statutory right to recover under §1983.
Regarding D.D.'s suspension for the remainder of the school year, he had a
Superintendent's hearing where he was represented by counsel who crossexamined witnesses against D.D. D.D. testified in his own behalf. Plaintiffs
received a written decision which they appealed to the Board of Education. They
further appealed to the Commissioner of Education who ultimately annulled both
suspensions and ordered D.D.'s record expunged of the incident. If Plaintiffs had
not been successful in their appeal to the Commissioner of Education, they could
have commenced an Article 78 proceeding. Because D.D. was afforded a full
hearing before his long term suspension and the ability to challenge his suspension
on appeal, no procedural due process claim could exist as a matter of law.
Likewise, Plaintiffs' substantive due process rights were not violated as a
matter of law. While plaintiffs repeatedly characterized fears of school officials as
an over-reaction in their Brief, this is not tantamount to the type of conscienceshocking, egregious or irrational behavior that is necessary to make out a
substantive due process claim.

Substantive due process protects individuals

against government action that is arbitrary, conscience shocking, or oppressive in a
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constitutional sense, but not against government action that is merely incorrect or
ill-advised.
Finally, the district court properly dismissed Plaintiffs' equal protection
claim. The class of one Plaintiff failed to identify a comparator who was similarly
situated to D.D. and was treated differently. In addition, based on these facts a
jury could not find that defendants acted with the requisite irrationality.
Suspending D.D. for his own personal safety and that of the student body, faculty
and staff does not satisfy the second prong of a class of one equal protection claim.
Finally, class of one equal protection analysis should not be applied to a
discretionary decision by school officials to impose a disciplinary suspension.
Applying class of one equal protection analysis to a decision to impose a
disciplinary suspension, similar to the employment context, is a "poor fit".
Defendants' motion for summary judgment was properly granted on the
§1983 claims.

The district court properly declined to exercise supplemental

jurisdiction over Plaintiffs' pendent state claims.

22

Page 385 of 792

POINT I
THE DISTRICT COURT PROPERLY GRANTED SUMMARY
JUDGMENT ON PLAINTIFFS’ FIRST AMENDMENT FREE
SPEECH CLAIM SINCE THE UNDISPUTED FACTS
DEMONSTRATED THE EXISTENCE OF A REASONABLY
FORESEEABLE RISK OF SUBSTANTIAL DISRUPTION IF
D.D. WERE PERMITTED TO RETURN TO SCHOOL AND
PUBLISH HIS STATEMENT.
A.

Standard of Review
1.

Summary Judgment

The Court of Appeals reviews de novo a district court's grant of summary
judgment, construing the evidence in the light most favorable to the non-moving
party and drawing all reasonable inferences in its favor. Perry v. McDonald, 280
F.3d 159, 166 (2d Cir. 2001), citing Anderson v. Liberty Lobby, 477 U.S. 242,
255, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986); Bowman v. Allstate Insurance Co.,
238 F.3d 468, 470 (2d Cir. 2001). The Second Circuit Court of Appeals "will
affirm a district court's grant of summary judgment if [the court] concludes, after
reviewing the record, that 'there is no genuine issue as to any material fact and that
the moving party is entitled to a judgment as a matter of law.'"

Id. citing

FED.R.CIV.P. 56(c).
Although all inferences must be drawn in favor of the nonmoving party,
mere speculation and conjecture is insufficient to preclude the granting of the
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motion. Harlen Associates v. Inc. Vil. of Mineola, 273 F.3d 494, 499 (2d Cir.
2001).
2.

First Amendment

In First Amendment cases the Court of Appeals makes an independent and
searching inquiry of the entire record, since the Court is obliged to conduct a "fresh
examination of crucial facts . . . so as to assure" that the lower court's "judgment
does not constitute a forbidden intrusion on the field of free expression". Guiles v.
Marineau, 461 F.3d 320, 324 (2d Cir. 2006) (citations omitted).
B.

Applicable level of constitutional scrutiny
While students do not "shed their constitutional rights to freedom of speech

or expression at the school-house gate, neither are their rights to free speech
automatically co-extensive with the rights of adults." Bethel School District No.
403 v. Fraser, 478 U.S. 675, 682, 106 S.Ct. 3159, 92 L.Ed.2d 549 (1986).
The level of judicial scrutiny that must be applied to state actions inhibiting
speech varies with the nature of the forum in which the speech occurs. Make the
Road by Walking, Inc. v. Turner, 378 F.3d 133 (2d Cir. 2004). The first and most
speech-protective forum is the traditional public forum. Id. at 142. In these fora,
content-based restrictions will be upheld only if they are necessary to serve a
compelling state interest and are narrowly drawn to achieve that end. Id.
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The designated public forum is a place not traditionally open to public
assembly and debate--a public school, for example--that the government has taken
affirmative steps to open for general public discourse. Id. Like speech in a
traditional public forum, speech in a designated public forum is entitled to the
same constitutional protection so long as the state continues to designate the forum
for such use. Peck v. Baldwinsville Central School District, 426 F.3d 617, 626 (2d
Cir. 2005).
Designated public fora are created by purposeful governmental action.
Arkansas Educational Television Commission v. Forbes, 523 U.S. 666, 677, 118
S.Ct. 1633, 140 L.Ed.2d 875 (1998).

"The government does not create a

[designated] public forum by inaction or by permitting limited discourse, but only
by intentionally opening a nontraditional public forum for public discourse."
Cornelius v. NAACP Legal Defense and Educational Fund, Inc., 473 U.S. 788,
802, 105 S.Ct. 3439, 3449, 87 L.Ed.2d 567 (1985). Plaintiffs have not argued that
the grieving session held in the school auditorium on April 26, 2004 was either a
traditional public forum or a designated public forum.
A "limited public forum" is created when the state opens a non-public forum
but limits the expressive activity to certain kinds of speakers or to the discussion of
certain subjects. Id. citing Hotel Employees and Rest. Employees Union Local 100
v. City of New York Dep't. of Parks and Recreation, 311 F.3d 534, 545 (2d Cir.
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2002). In limited public fora, the government may make reasonable, viewpointneutral rules governing the content of speech allowed. Id. (citations omitted).
Finally, the lowest level of scrutiny along the forum analysis spectrum is the
"non-public forum" which is neither traditionally open to public expression nor
designated for such expression by the state. Peck, 426 F.3d at 626. Restrictions on
speech in a non-public forum need only be reasonable and viewpoint neutral. Id.
citing Make the Road by Walking, Inc. v. Turner, 378 F.3d at 143.
A school is generally a non-public forum, a place in which the government
"does no more than reserve eligibility for access to the forum to a particular class
of speakers, whose members must then, as individuals, obtain permission to use it."
Arkansas Educational Television Commission v. Forbes, 523 U.S. 666, 679, 118
S.Ct. 1633, 140 L.Ed.2d 875 (1998).
The forum determines the type of constitutional scrutiny that applies to the
restriction of speech. While speech in a traditional public forum or a designated
public forum may only be restricted on the basis of content if necessary to serve a
compelling state interest, rules governing the content of speech in a limited public
forum must be reasonable and viewpoint neutral. Peck v. Baldwinsville Central
School District, 426 F.3d 617, 626 (2d Cir. 2005) citing Hotel Employees and
Rest. Employees Union Local 100 v. City of New York Dep't. of Parks and
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Recreation, 311 F.3d 534, 545-46 (2d Cir. 2002). See also Make the Road by
Walking, Inc. v. Turner, 378 F.3d 133, 142 (2d Cir. 2004)
Plaintiffs' Brief contends that the district court erred in finding that the
District had not created a "limited open forum"5 when the auditorium became and
continued as a pulpit for discussion about a comment attributed to D.D. (Plaintiffs'
Brief, p. 51). The district court properly concluded that there was "absolutely no
evidence that the [District], as it related to the events at issue in this case, opened
the school facilities to use and expression by the public or some segment of the
public. In fact, plaintiff does not even make such an assertion." 658 F.Supp.2d
461, 474.

(See also Document 33, Memorandum of Law In Response to

Defendants' Motion For Summary Judgment, pp. 9-15). Thus, any argument on
appeal that the District was subject to a higher level of scrutiny based upon its
status as a public forum has been waived. Coon ex rel. Coon v. Willet Dairy, LP,
536 F.3d 171, 172 (2d Cir. 2008).
In any event, the fact that the school provided an opportunity for students to
grieve the loss of a fellow student in the auditorium did not transform the
auditorium into a public forum available to D.D. to read his statement to the
students assembled there. School facilities may be deemed to be public forums
5

Since Plaintiffs have never urged that the District was required to demonstrate a compelling
state interest before restricting D.D.'s speech, and because Plaintiffs never articulated its belief
that on April 26, 2004 the grieving session in the auditorium was either a traditional or
designated public forum, it will be assumed that Plaintiffs' reference to a "limited open forum" is
equivalent to the term of art, "limited public forum."
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only if school authorities have by policy or practice opened those facilities for
indiscriminate use by the general public or by some segment of the public . . . . If
the facilities have instead been reserved for other intended purposes,
communicative or otherwise, then no public forum has been created . . ."
Hazelwood School District v. Kuhlmeier, 484 U.S. 260, 267, 108 S.Ct. 562, 98
L.Ed.2d 592 (1988) (citations omitted).
The District did not make a policy decision to convert a non-public forum
into a public forum simply by making the auditorium available to grieving students
to mourn the death of their fellow student and by offering counseling services. The
decision to allow the grieving session was made prior to the making of the
statement attributed to D.D.

Although students spontaneously reacted to the

reports of the "one spic down, 40,000 to go" statement when they returned to the
auditorium some time after 1:00 p.m. and before dismissal at 2:30, the students'
spontaneous statements did not amount to a conscious policy decision by the
District to make the auditorium available for any purpose other than the limited
purpose of mourning a fellow student's death.
There was no constitutional obligation on the part of the District to provide a
forum, public or non-public, for D.D. to respond to spontaneous statements made
by fellow students about the racially inflammatory comment in the auditorium
shortly before dismissal on April 26, 2004. It is the school's policy of how the
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assembly was to be used by the students (as a grieving opportunity) that
determined its status as a non-public forum, not the spontaneous comments made
by students reacting to a racist comment.
As either a limited public forum or a non-public forum, the District could
regulate content in a reasonable, viewpoint neutral manner. Peck v. Baldwinsville
Central School District, 426 F.3d at 626-27. This included the statement that D.D.
wanted to make or publish in the high school.
C.

Applicable level of constitutional protection afforded
Identifying the level of the forum does not end the inquiry. The Supreme

Court has established specific standards for analyzing the level of constitutional
protection afforded to students in the school environment, focusing on the nature of
the speech, whether the speech is sponsored by the school, and the reasons for
regulating it. Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 89
S.Ct. 733, 21 L.Ed.2d 731 (1969); Bethel School Dist. No. 403 v. Fraser, 478 U.S.
675, 106 S.Ct. 3159, 92 L.Ed.2d 549 (1986); Hazelwood School Dist. v.
Kuhlmeier, 484 U.S. 260, 108 S.Ct. 562, 98 L.Ed.2d 592 (1988); Morse v.
Frederick, 551 U.S. 393, 127 S.Ct. 2618, 168 L.Ed.2d 290 (2007).
This Court analyzed the Supreme Court standards for assessing whether a
school's censorship of students' speech is constitutionally permissible in Guiles v.
Marineau, 461 F.3d 320 (2d Cir. 2006).
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"We distill the following from Tinker, Fraser and
Hazelwood:
(1) Schools have wide discretion to prohibit
speech that is less than obscene--to wit, vulgar, lewd,
indecent or plainly offensive speech, Fraser, 478 U.S. at
683-85, 106 S.Ct. 3159; Hazelwood, 484 U.S. at 272 n.4,
108 S.Ct. 562;
(2) If the speech at issue is 'school-sponsored,'
educators may censor students' speech so long as the
censorship is 'reasonably related to legitimate
pedagogical concerns,' Hazelwood, 484 U.S. at 273, 108
S.Ct. 562; and
(3) For all other speech, meaning speech that is
neither vulgar, lewd, indecent or plainly offensive under
Fraser, nor school-sponsored under Hazelwood, the rule
of Tinker applies. Schools may not regulate such
students' speech unless it would materially and
substantially disrupt class work and discipline in the
school. See, Tinker, 393 U.S. at 513, 89 S.Ct. 733."
Guiles, 461 F.3d at 325.
According to Guiles, Tinker established a protective standard for students' speech
under which it cannot be suppressed based on its content but only because it is
substantially disruptive. Id. at 326.
With this caveat, the district court properly analyzed the Record before it
and concluded that restricting any statement about the death of a student and a
racially inflammatory comment made shortly after that student's death by D.D.,
regardless of its content, would satisfy the more protective standard of Tinker. In
other words, there was no issue of fact that during the week of April 26, 2004
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before D.D.'s suspension, school officials reasonably concluded that the speech at
issue--D.D.'s request to provide a written or oral statement to the students
regarding the rumored comment--would materially and substantially disrupt the
work and discipline of the school. Tinker, 393 U.S. at 513.
Under Tinker, and contrary to Plaintiffs' Brief, there was no obligation on
the part of the district court to analyze further the content of the statement itself
before coming to its conclusion that any statement by D.D. about the racially
inflammatory comment could cause material and substantial disruption within the
high school. The decision by school officials, given the facts before them, was
both reasonable and viewpoint neutral.
1.

School Sponsored Speech

The deferential standard of Hazelwood applied to plaintiffs' claims involving
Dr. Farina's denial of permission for D.D. to read his statement over the school's
public address system, to address the student body at a general assembly, or for the
school to distribute D.D.'s statement to the student body. See, Hazelwood School
District v. Kuhlmeier, 484 U.S. 260, 108 S.Ct. 562, 98 L.Ed.2d 592 (1988).
Hazelwood's permissive legitimate pedagogical concern test governs when a
student's school sponsored speech could reasonably be viewed as speech of the
school itself or when a reasonable observer would believe it to be so sponsored.
Hazelwood, 484 U.S. at 273-74.
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Contrary to the statements in Plaintiffs' Brief (pp. 33, 34-5), that the district
court correctly found that the less deferential, more protective standard in Tinker
was appropriate for all of D.D.'s proposed speech, the district court concluded that
the use of the school's public announcement system would turn D.D.'s private
statement into school-sponsored speech, citing Santa Fe Independent School
District v. Doe, 530 U.S. 290, 309-10, 120 S.Ct. 2266, 147 L.Ed.2d 295 (2000)
(the delivery of a religious message over the school's public address system
considered school-sponsored speech).

DeFabio v. East Hampton Union Free

School District, 658 F.Supp.2d 461, 476-77 (E.D.N.Y. 2009).
Likewise, the distribution of D.D.'s statement by the school would also
constitute school-sponsored speech since it could be perceived as a school
publication bearing the imprimatur of the school.

See e.g., Busch v. Marple

Newton School District, 567 F.3d 89 (3d Cir. 2009), cert. denied 130 S.Ct. 1137
(2010).
Finally, asking the school administration to call students into the auditorium
to listen to D.D. read his statement at a school assembly during school hours on
school property might reasonably have been perceived to bear the imprimatur of
the school constituting school-sponsored speech to be analyzed under Hazelwood's
more deferential, "legitimate pedagogical concerns" standard.

Under this

deferential standard, declining Plaintiffs' request to read D.D.'s statement over the
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school's public address system or at a school assembly, or to distribute his
statement in school was reasonably related to legitimate pedagogical concerns and
satisfied the applicable level of constitutional protection afforded to D.D.'s
proposed school sponsored speech under Hazelwood.
Given the uncontradicted climate in the school before the Superintendent’s
hearing on May 7, 2004, prohibiting the proposed speech likewise passes muster
under the more protective standard of Tinker.

The student's speech would

materially and substantially disrupt class work and discipline in the school.
2.

Suspensions

Plaintiffs also argue that from the time D.D. was escorted out of the building
on April 26, 2004, he was suspended from school in violation of his First
Amendment right. The District argued in the court below that D.D. was not
suspended during the week of April 26, 2004. Rather, the testimony of D.D., Ms.
DeFabio, and Michael Rusinsky confirms Dr. Farina's testimony that D.D. was told
to stay home that week for his own personal safety and that of the student body.6
Regarding the five-day suspension between May 3 and May 7, 2004, Dr.
Farina testified that he would not have suspended D.D. if he believed that D.D. had
only repeated the comment. (A-227, Farina dep., pp. 83-84). Even assuming that
Dr. Farina sought to restrict D.D.’s speech by suspending him, D.D.'s testimony
6

The Commissioner of Education concluded that D.D. was not suspended between April 27,
2004 and April 30, 2004.
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established, as a matter of law, that any statement by D.D. about the racially
inflammatory comment created a risk of material and substantial disruption within
the school.
On April 26, 2004 D.D. was confronted by a group of Latino students in the
cafeteria who were yelling about the comment and threw something at D.D. (A178, D.D.'s dep., p. 40). D.D. was scared and thought he was going to get beat up.
(A-182, D.D. dep., p. 44). D.D. did not resist Mr. Naglieri's attempt to remove him
from the cafeteria and D.D. was pretty scared at that time. (A-184, D.D. dep., p.
46). While D.D. was in the nurse's office, he heard people outside the office
yelling that they were going to "kill" him and he could see a lot of Latino students
looking through a window which made him very uncomfortable and afraid. (A190-191, D.D. dep., p. 53-54). As D.D. left the school, some Latino students were
still watching him at a window and some were yelling at him in Spanish as he
passed. (A-195-196, D.D. dep., p. 58-59).
After D.D. had returned home, he was even more frightened than before
because of threats he had heard at the school by other students to kill him or bomb
his house. (Doc. 29-3, D.D. dep., pp. 62-63). During that week D.D. also received
several threatening phone calls to his house and cell phone. (Doc. 29-3, D.D. dep.,
pp. 95-96). Dr. Farina was also hearing threats in the school that people were
going to light D.D.'s house on fire. (Doc. 29-4, D.D. dep., pp. 105-106). In fact,
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D.D. did not leave his home from April 26, 2004 until May 7, 2004, the date of the
Superintendent's Hearing and the meeting with Latino student leaders. (Doc. 29-3,
D.D. dep., p. 95).
An independent and searching inquiry of the entire record, particularly
D.D.'s testimony, establishes that there were threats to D.D.'s personal safety not
only on the date of the incident, but in the days and weeks that followed. See
Guiles v. Marineau, 461 F.3d 320, 324 (2d Cir. 2006) (observing that where appeal
concerns abridgement of free speech rights Court of Appeals does not defer to
district court's findings of fact).
Even crediting Plaintiffs' contention that there was a de facto suspension
between April 27th and April 30th, and that the five-day and long term suspensions
were driven by Dr. Farina's assessment that the suspensions were the only means to
maintain calm in the school, the suspensions are not equivalent to a First
Amendment constitutional deprivation under the standard enunciated in Tinker v.
Des Moines Independent Community School District, 393 U.S. 503, 89 S.Ct. 733,
21 L.Ed.2d 731 (1960). School officials reasonably concluded that D.D.'s request
to provide a written or oral statement to the student body would materially and
substantially disrupt the work and discipline of the school justifying the school's
decision to withhold its permission to do so. Tinker, 393 U.S. at 513.
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Appellants' Brief repeatedly contends that school officials overreacted and
overestimated the potential response of the student body to D.D.'s proposed
statement.

(See e.g., Plaintiffs’ Brief, pp. 56).

This argument ignores the

unrefuted record evidence of the serious disturbance which occurred on April 26,
2004, when reports of the racially inflammatory statement spread through the
already emotionally charged and grieving student community.
Fortunately, an experienced staff of school administrators was able to defuse
the escalating situation, encouraging agitated students to return to the auditorium.
However, the controversy that erupted over the statement was far from over.
Plaintiff Rusinsky admitted that after the meeting with a group of Latino student
leaders and Dr. Farina on May 7, 2004, Rusinsky was even more afraid for D.D.'s
safety. (Doc. 29-8, Rusinsky dep., pp. 54-55).
School officials are not required to wait for an actual disruption to occur
before restraining student speech. Doninger v. Niehoff, 527 F.3d 41, 51 (2d Cir.
2008). A showing of actual disruption to justify a restraint on student speech is not
required. Id. citing Lowery v. Euverard, 497 F.3d 584, 596 (6th Cir. 2007);
LaVine v. Blaine School District, 257 F.3d 981, 989 (9th Cir. 2001).

The

"reasonable forecast" test applies both to instances of prior restraint, where school
authorities prohibit or limit expression before publication and to cases where
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school action follows as a consequence of the speaker's activity. Doninger, 527
F.3d at 51 fn. 3.
As the Court of Appeals for the Ninth Circuit pointed out in LaVine v.
Blaine School District, supra, schools have a duty to avert substantial disruption.
257 F.3d 981, 989 (9th Cir. 2001) (holding that Tinker does not require certainty
that disruption will occur, "but rather the existence of facts which might reasonably
lead school officials to forecast substantial disruption.")

See also Lowery v.

Euverard, 497 F.3d 584 (6th Cir. 2007), cert. denied 129 S.Ct. 159 (2008)
(plaintiffs' self-serving claim that petition to have unpopular football coach fired
did not substantially disrupt football team did not preclude grant of summary
judgment to defendant).
As in the district court, on appeal Plaintiffs primarily seek to second guess
the judgment of school administrators with respect to the suspension of D.D. for
the remainder of the school year. Plaintiffs even go so far as proffering alternative
options like an increase in school security or disciplining any students determined
to have threatened D.D. (Brief, p. 44).
It is not the role of the federal courts to set aside decisions of school
administrators which the court may view as lacking a basis in wisdom or
compassion. Wood v. Strickland, 420 U.S. 308, 326, 95 S.Ct. 992, 43 L.Ed.2d 214
(1975). "The system of public education that has evolved in this Nation relies
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necessarily upon the discretion and judgment of school administrators and school
board members and §1983 was not intended to be a vehicle for federal court
correction of errors in the exercise of that discretion which do not rise to the level
of violations of specific constitutional guarantees." Id.
The issue of reasonable foreseeability that challenged speech would
materially and substantially disrupt the work and discipline of the school is not
always a question for a jury to decide. See e.g., Wisniewski v. Board of Education
of Weedsport Central School District, 494 F.3d 34, 39 (2d Cir. 2007).
The undisputed facts here demonstrate that school officials could reasonably
conclude that any attempt by D.D. to engage in speech about the racially
inflammatory comment at the school during the emotional and volatile time period
after a fellow student's death, even if to explain his version of the events with
respect to the comment at issue--would "materially and substantially disrupt the
work and discipline of the school." 7 Tinker, 393 U.S. 513. As much as Plaintiffs
would suggest that it is for a jury to decide, the testimony of D.D., Ms. DeFabio
and Michael Rusinsky establishes that based on the escalating hostility towards
D.D. on April 26th and in the days and weeks that followed, school officials made
the reasonable and viewpoint neutral judgment that D.D.'s attempted explanation
7

There is absolutely no evidence that school officials ever attempted to regulate D.D.'s speech
outside of the school. Compare Doninger v. Niehoff, 527 F.3d 41 (2d Cir. 2008) (student barred
from running for class secretary based on derogatory blog posted on independent website about
school's supposed cancellation of upcoming student event).
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could be rejected by the students and lead to a potentially disruptive and/or violent
reaction that could place D.D. and/or other students and teachers in danger.
Plaintiffs' self-serving statements to the effect that nothing on the face of
D.D.'s letter . . . could reasonably lead to a determination that its dissemination
would risk a material disruption at school (Brief, p. 37) is not only contradicted by
Plaintiffs' own testimony but by Plaintiffs’ subsequent decision in the summer of
2004 that D.D. not return to the high school in the Fall. Based upon its own
independent and searching review of the record, the Court should conclude, as did
the district court, that the Tinker standard was met as a matter of law.
D.

Even assuming that a First Amendment violation occurred, defendants
are entitled to qualified immunity.
Even if a First Amendment violation occurred, the individual defendants are

entitled to qualified immunity. Qualified immunity shields government officials
performing discretionary functions from liability for civil damages insofar as their
conduct does not violate “clearly established” statutory or constitutional rights of
which a reasonable person would have known. Zellner v. Summerlin, 494 F.3d
344, 367 (2d Cir. 2007).
The Second Circuit has held that a right is “clearly established” if (1) the
law is defined with reasonable clarity; (2) the Supreme Court or the Second Circuit
has recognized the right; and (3) a reasonable defendant would have understood
from the existing law that his conduct was unlawful. Luna v. Pico, 356 F.3d 481,
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490 (2d Cir. 2004). The analysis “must be undertaken in light of the specific
context of the case, not as a broad general proposition.” Brosseau v. Haugen, 543
U.S. 194, 198, 125 S.Ct. 596, 160 L.Ed.2d 583 (2004).
When a government official invokes qualified immunity to support a motion
for summary judgment the court undertakes a two part inquiry. Taravella v. Town
of Wolcott, 599 F.3d 129 (2d Cir. 2010). First, the Court must determine whether,
viewing the facts alleged in the light most favorable to the plaintiff, the plaintiff
has alleged a violation of a constitutional right. Id. at 133. But see Pearson v.
Callahan, ___ U.S. ___, 129 S.Ct. 808, 815-816, 172 L.Ed.2d 565 (2009) (holding
courts may exercise sound discretion in deciding whether to first determine
whether constitutional right violated before reaching whether right clearly
established). Then, the Court must consider if the allegedly violated right was
“clearly established” at the time of the conduct, and whether the defendant’s
actions were objectively unreasonable. Id.
As the district court aptly concluded, although there is no question that the
standard in Tinker was clearly established in 2004, application of that rule to the
particular circumstances here leaves room for school officials to reasonably
disagree as to whether the return of D.D. to school and the school-wide publication
of his proposed speech in the days immediately following the incident would lead
to a material and substantial disruption. 658 F. Supp. 461, 483.
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Plaintiffs’ Brief (pp. 54-55), does not cite a single case in this or any other
jurisdiction which, under similar facts, concluded that there had been a First
Amendment violation and/or school officials were not entitled to qualified
immunity. The one page argument in their Brief (p. 54) stating, in conclusory
fashion, that a reasonable jury could easily find that school officials knew they
were violating D.D.'s constitutional right to attend school and speak should be
deemed a waiver by them of the qualified immunity issue. Cuoco v. Moritsugu,
222 F.3d 99, 112 fn. 4 (2d Cir. 2000), citing Norton v. Sam's Club, 145 F.3d 114,
117 (2d Cir. 1998).
POINT II
D.D.’S
FREEDOM
OF
ASSOCIATION
CLAIM
IS
DUPLICATIVE OF HIS FIRST AMENDMENT CLAIM AND
MUST FAIL FOR THE SAME REASONS.
Plaintiffs’ brief (pp. 55-56) urges that for the same reasons the district court
erred in granting summary judgment to school officials on D.D.’s First
Amendment claim, it erred in granting summary judgment on D.D.’s freedom of
association claim. Plaintiffs insist that the district court erred in failing to make an
analysis of whether the actual content of D.D.’s speech might be disruptive.
Plaintiffs rely solely on a Third Circuit Court of Appeals case where the plaintiffs
sought a preliminary injunction against a school which, as part of its racial
harassment policy, sought to prohibit students from wearing T-shirts that contained
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the term “redneck”. See Sypniewski v. Warren Hills Regional Board of Education,
307 F.3d 243 (3d Cir. 2002).
The critical distinction between Sypniewski and the facts of this record is
that here, there was a substantial disruption to the school environment on April 26,
2004, surrounding rumors of a racially inflammatory statement.

The rumors

resulted in serious threats of violence directed against D.D. Plaintiffs’ evidence
opposing the motion included guidance counselor Caryn Lieber's testimony that
she believed that school administrators had succeeded in avoiding a riot.
After the meeting with Latino student leaders on May 7, 2004, Plaintiff
Rusinsky confirmed the assessments of school officials, including Dr. Farina and
Superintendent Gualtieri who attended the meeting. Almost two weeks after the
incident, the highly charged, emotional and tense atmosphere generated by the
statement had yet to resolve among the Latino student population, despite
Rusinsky’s earlier appraisal that it would all “blow over.”
Like D.D.’s First Amendment claim, his freedom of association claim must
fail on this record. His expressive conduct in speaking to other students in the
school is inextricably linked to the speech itself. As such, if on summary judgment
the First Amendment claim can not survive under the Tinker analysis, the freedom
of association claim based on precisely the same protected conduct must likewise
be dismissed.
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In contrast, in Sypniewski v. Warren Hills Regional Board of Education, the
lone case cited in Plaintiffs’ brief on the freedom of association claim, there was no
evidence that the term “redneck”, which school authorities attempted to ban on
student-worn T-shirts, had any history of causing disruption within the school. 307
F.3d 243, 254-6 (3d Cir. 2002). There was also insufficient evidence presented to
the district court that the term “redneck” was associated with other expressive
activity or speech such as the display of a Confederate flag which had historically
caused disruption in the school. Id.
As discussed infra, overwhelming evidence of actual disruption and
reasonably foreseeable disruption was provided by Plaintiffs’ testimony.

Thus,

the same flaw in Plaintiffs’ First Amendment argument is equally fatal to their
freedom of association claim. No reasonable jury could find that there was not a
material and substantial disruption to the school as a consequence of the racially
inflammatory comment and a reasonable forecast of more disruption associated
with the comment. The district court properly concluded that D.D.’s freedom of
association claim is duplicative of his First Amendment claim and must fail for the
same reasons as the First Amendment claim.
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POINT III
THE DISTRICT ESTABLISHED THAT D.D.
GOT ALL THE PROCESS HE WAS DUE IN
CONNECTION WITH BOTH THE INITIAL
FIVE DAY SUSPENSION AND THE LONG
TERM SUSPENSION.
Article XI, Section 1 of the New York Constitution declares that the State
shall provide children with a free public education. N.Y. CONST. ART. XI, §1; see
also N.Y. Educ. Law §3202(1). Thus, it is not disputed that D.D. had a protected
property interest in his education, meaning that he could not have been deprived of
that right without due process of law. Goss v. Lopez, 419 U.S. 565, 574, 95 S.Ct.
729, 42 L.Ed.2d 725 (1975). Contrary to Plaintiffs' Brief, D.D. received all the
process he was due.
A.

D.D.’s Five day suspension
In connection with a suspension of ten days or less, due process requires that

a student be given oral or written notice of the charges against him and, if he
denies them, an explanation of the evidence the authorities have and an opportunity
to present his side of the story. Goss v. Lopez, supra at 581. See also, Mac
Ineirghe v. Board of Education of the East Islip Union Free School District, 2007
WL 2445152 (E.D.N.Y. 2007).
This is a minimal due process standard which, as the Supreme Court
observed in Goss, may involve an informal discussion of the alleged misconduct
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with the student minutes after it has occurred. Goss, supra at 582 ("[t]here need be
no delay between the time 'notice' is given and the time of the hearing. In the great
majority of cases the disciplinarian may informally discuss the alleged misconduct
with the student minutes after it has occurred"); see also Rosenfeld v. Ketter, 820
F.2d 38, 40 (2d Cir. 1987) (holding that "discussions [after the incident] afforded
[plaintiff] the opportunity required by Goss to characterize his conduct").
When school psychologist Ralph Naglieri and D.D. arrived at the nurse's
office, Mr. Naglieri told D.D. that he was accused of making the racist statement
and D.D. denied that he originated the comment. D.D. told Naglieri "exactly what
happened." (A-187).
Assistant Principal Phillip Pratt then arrived at the nurse's office and asked
D.D. if he had made the racist statement. D.D. again denied originating the “one
down, 40,000 to go” comment. (A-188). D.D. was present in the nurse's office
when D.A. contradicted D.D. and told Mr. Naglieri that D.D. had indeed
originated, as distinguished from repeated, the remark.
Thus, even before having left the school that day, D.D. received oral notice
of the accusation against him and knew his accuser was D.A. He also had an
opportunity to characterize his conduct and put his recitation of the comment in the
proper context for both Mr. Naglieri and Assistant Principal Pratt who relayed that
information to Dr. Farina. See Rosenfeld v. Ketter, 820 F. 2d 38, 40 (2d Cir.
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1997). The statement in Plaintiffs' Brief (p. 20) that D.D. and Ms. DeFabio deny
that anyone, including Dr. Farina, ever interviewed D.D. about the incident is not
supported by D.D.'s testimony.

Goss specifically authorized an informal

discussion of the alleged misconduct with the student minutes after it has occurred.
Goss, supra at 582
By the next day Ms. DeFabio faxed a letter to Dr. Farina that memorialized
D.D.'s account of what had occurred. (A-256). On Thursday, April 29, 2004, Ms.
DeFabio and Michael Rusinsky8 met with Dr. Farina, Assistant Principal Burns
and D.D.’s guidance counselor, Caryn Lieber, and again conveyed D.D.'s version
of the context in which D.D. made the racist comment.
On April 30, 2004, Ms. DeFabio received a letter of the same date indicating
that D.D. was being suspended for five (5) days. (A-290). The letter stated the
basis for the suspension, D.D.'s violation of the Code of Conduct for making the
racist statement. Ms. DeFabio was also told that Plaintiffs had a right to an
informal hearing and that a superintendent's hearing might be called. (A-290).
New York Education Law §3214(3)(b)(1) requires that before a student can
be suspended for 5 days or less, the student is entitled to an informal conference
where the student may confront the complaining witnesses in the presence of the
school authority who has suspended him. The letter notifying Ms. DeFabio of her
8

The meeting on April 29th was Plaintiff Rusinsky's second meeting with Dr. Farina. Rusinsky
went to the high school and gave D.D.'s version after D.D. was escorted home on April 26th.
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son’s five-day suspension admittedly did not advise that Plaintiffs had the right to
question the complaining witnesses in front of Dr. Farina.
An informal hearing, with an opportunity to question the complaining
witnesses, while required under New York Education Law §3214, is not required
under the Constitution. Mac Ineirghe v. Board of Education of the East Islip
Union Free School District, 2007 WL 2445152 * 18 (E.D.N.Y. 2007), quoting
Rosenfeld v. Ketter, 820 F. 2d 38 (2d Cir. 1997) (holding that discussions after the
incident afforded plaintiff the opportunity to characterize his conduct and were
sufficient to satisfy all the process required by Goss); see also McDonald v.
Sweetman, 2004 WL 717166 (D. Conn. 2004) (“While plaintiff may rightly feel
that she was tried, convicted and sentenced by school officials who had already
made up their minds, the fact remains that before she was suspended, plaintiff was
given oral notice of the charges against her, an opportunity to present her version
of the facts, and an explanation, however feeble, of the evidence against her.”).
Here, Plaintiffs received written notice that D.D. would be suspended, and
by his own testimony, D.D. gave his version of the facts in the nurse's office to Mr.
Naglieri and Assistant Principal Pratt. D.D.’s side of the story was relayed by
Rusinsky to Dr. Farina on April 26th in person, faxed to Dr. Farina the following
day, and retold by Ms. DeFabio and Rusinsky at a meeting on Thursday of that
same week. Even assuming Plaintiffs were not apprised of their right to question
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complaining witnesses in the presence of the principal who imposed the suspension
pursuant to New York State Education Law §3214(3)(b)(1), the requirements
imposed by the federal constitution were fully met. Goss v. Lopez, supra.
Contrary to Plaintiffs' statement in their brief (p. 58), that a reasonable jury
could find that the School District's decision to omit in its Code of Conduct, and in
its form letter suspending pupils for five days or less, the right of a student to ask
questions of the complaining witnesses, a reference to N.Y. Educ. Law §3214,
such failure is not a basis of a violation of students' civil rights under §1983. A
violation of state law is not a cognizable claim under 42 U.S.C. §1983. Plaintiff
must allege a violation of a federal constitutional or statutory right to recover under
42 U.S.C. §1983. Pollnow v. Glennon, 757 F.2d 496, 501 (2d Cir. 1985), citing
Davis v. Scherer, 468 U.S. 183, 104 S.Ct. 3012, 82 L.Ed.2d 139 (1984). The
district court properly concluded that Plaintiffs failed to do so.
B.

Suspension for remainder of school year
To prevail under a procedural due process claim, plaintiff must show that the

"procedural safeguards . . . established by the state are insufficient to protect [their]
rights". Cohn v. New Paltz Central School Dist., 363 F.Supp. 421, 433 (N.D.N.Y.
2005), affirmed, 204 Fed.Appx. 56 (2d Cir. 2006) (summary order). With respect
to D.D.'s suspension for the remainder of the school year, Plaintiffs received a
letter from the Superintendent of Schools, dated May 3, 2004, notifying them that a
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Superintendent's hearing would be convened on May 7, 2004, a statement of the
nature of the charges, and a description of D.D.'s rights and privileges at the
hearing. (A-291).
A full hearing was held before the Superintendent on May 7, 2004, where
plaintiffs were represented by counsel. D.D. testified on his own behalf. His
attorney asked questions of the witnesses, Principal Scott Farina, D.A. and N.C.
Plaintiffs received a written decision on May 10, 2004, suspending D.D. from May
10, 2004 through the end of the 2003-2004 school year. During that period of time
D.D. received home tutoring. D.D. was free to return to school in the fall.
On appeal, D.D.'s suspension was confirmed by the Board of Education.
Ultimately, Plaintiffs successfully appealed to the State Commissioner of
Education, D.D.'s record was expunged, and all references to the incident and
suspensions were removed from D.D.'s permanent record at the high school.
Although Plaintiffs argued in the district court that the two (2) year delay before
receiving the Education Commissioner's Decision dated August 7, 2006 itself
constituted a denial of procedural due process, that argument has been abandoned
on appeal. See generally, LoSacco v. City of Middletown, 71 F.3d 88, 92-93 (2d
Cir. 1995). Universal Church v. Geltzer, 463 F.3d 218 (2d Cir. 2006). 9

9

On appeal, Plaintiffs have also not raised the issues they disputed in the district court that (1)
Michael Rusinsky lacks standing to sue, (2) Patricia DeFabio and Michael Rusinsky's claims
must be dismissed because they are solely derivative in nature, and (3) Plaintiffs' claims against
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If Plaintiffs had not been successful in their appeal to the Commissioner of
Education, they could have commenced an Article 78 proceeding. The district
court concluded that because D.D. was afforded a full hearing before his long-term
suspension and the ability to challenge his suspension on appeal, (which he did
successfully) no procedural due process claim could exist as a matter of law. 658
F.Supp. at 491, citing Rosa R. v. Connelly, 889 F.2d 435 (2d Cir. 1989), cert.
denied 496 U.S. 941, 110 S.Ct. 3224, 110 L.Ed.2d 671 (1990); see also Giglio v.
Dunn, 732 F.2d 1133, 1135 (2d Cir. 1984) (Article 78 proceeding provides
meaningful opportunity for purposes of due process).
With respect to both the five-day suspension and the suspension for the
remainder of the school year, D.D. received all the process that was due. The
district court properly granted summary judgment in favor of the District and
dismissed Plaintiffs’ procedural due process claim. Rosa R. v. Connelly, supra.

the School District or the School Board should be dismissed based upon the holding in Monell v.
Dep't. of Social Services, 436 U.S. 658, 691, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978). They, too,
are deemed abandoned. Universal Church v. Geltzer, 463 F.3d 218 (2d Cir. 2006).
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POINT IV
THE
DISTRICT
ESTABLISHED
THAT
NO
REASONABLE JURY COULD CONCLUDE ON
THESE FACTS THAT SCHOOL OFFICIALS'
DISCRETIONARY DECISIONS WERE ARBITRARY,
CONSCIENCE-SHOCKING OR OPPRESSIVE IN A
CONSTITUTIONAL SENSE.
Plaintiffs' Brief (pp. 56-58), addresses both their substantive and procedural
due process claims in a single Point heading consisting of a total of two (2) pages.
The perfunctory discussion does little more than to state that a reasonable jury
could find that 1) the school officials' decision to initiate the disciplinary process
after D.D. insisted on asserting his right to speak was an "unlawful use of
governmental power" which shocks the conscience, 2) the defendants' actions were
intentionally used to prevent D.D. from speaking out about matters which caused
school officials discomfort, 3) when D.D. refused to stay home officials initiated a
sham proceeding, and 4) the omission of informing Plaintiffs about their right to
ask questions of complaining witnesses was deliberate and a violation of civil
rights.
Appellants’ conclusory statements in their brief without citation to
supporting authority regarding claims of error are tantamount to a waiver of those
claims. Norton v. Sam's Club, 145 F.3d 114, 117 (2d Cir. 1998), cert. denied 525
U.S. 1001, 119 S.Ct. 511, 142 L.Ed.2d 424 (1998) ("Issues not sufficiently argued
in the briefs are considered waived and normally will not be addressed on appeal").
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In any event, Plaintiffs’ claim regarding the failure to provide public
education, purportedly a “substantive” due process claim, also warrants dismissal.
In the days immediately following this incident, defendants recommended that
D.D. be kept home for his own safety. Thereafter, D.D. was suspended because
the Principal and the District Superintendent concluded that D.D. had made a
racially motivated comment.
Plaintiffs have offered no evidence of bad faith or animus on the part of
school officials toward D.D. Compare Harlen Assoc. v. Inc. Vil. of Mineola, 273
F.3d 494, 502-3 (2d Cir. 2001).

In fact, Plaintiffs offered the testimony of

Assistant Principal Burns in opposition to the District’s Rule 56 motion wherein
Burns discusses numerous conversations that Burns had with Dr. Farina and
Assistant Principal Pratt in the days that followed the incident wherein they
discussed the unrest in the school and the potential danger to D.D. should he
return. While Plaintiffs repeatedly characterize fears of school officials as an overreaction in their brief, this is not tantamount to the type of conscience-shocking,
egregious or irrational behavior that is necessary to make out a substantive due
process claim. See Smith v. Half Hollow Hills Central School District, 298 F.3d
168 (2d Cir. 2002).
D.D. was provided with home tutoring for the remainder of the school year
and would have been permitted to return to East Hampton High School in
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September 2004. Plaintiffs have cited to no authority in their Brief that under
similar circumstances any court has determined that a material issue of fact exists
with respect to a substantive due process claim.
It is well-settled that Plaintiffs may only allege cognizable substantive due
process claims for extreme or egregious conduct which can be fairly viewed as so
“brutal” and “offensive to human dignity” that it shocks the conscience. Johnson v.
Glick, 481 F. 2d 1028, 1033 at n. 6 (2d Cir. 1973) (Friendly, J.). Substantive due
process protects individuals against government action that is arbitrary, conscience
shocking, or oppressive in a constitutional sense, but not against government action
that is merely incorrect or ill-advised. Lowrance v. Achtyl, 20 F.3d 529, 537 (2d
Cir. 1994). The standards are violated only by conduct that is so outrageously
arbitrary as to constitute a gross abuse of governmental authority. Harlen Assocs.
v. Vil. of Mineola, 273 F. 3d 494 (2d Cir. 2001).
The major portion of Plaintiffs' brief expresses their disagreement with the
manner in which school officials exercised their discretion in handling the making
of a racially charged comment. Plaintiffs go so far as suggesting alternative
measures that school officials might have taken. (Plaintiffs’ Brief, pp. 44-45).
Disagreement and twenty-twenty hindsight do not give rise to a substantive due
process claim.

Rather, "[r]eview and revision of a school suspension on

substantive due process grounds would only be available in a rare case where there
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was no 'rational relationship between the punishment and the offense.'" Rosa R. v.
Connelly, 889 F.2d 435 (2d Cir. 1989), cert. denied, 496 U.S. 941 (1990).
As the Supreme Court has stated, “It is not the role of the federal courts to
set aside decisions of school administrators which the court may view as lacking a
basis in wisdom or compassion.” Wood v. Strickland, 420 U.S. 308, 95 S.Ct. 992,
43 L. Ed. 2d 214 (1975). The public school system necessarily relies on the
discretion and judgment of school administrators and board members, and § 1983
was not intended to be a vehicle for federal court correction of errors in the
exercise of that discretion which do not rise to the level of violations of specific
constitutional guarantees. Wood, 420 U.S. at 326.
POINT V
FOR THREE SEPARATE AND DISTINCT REASONS
THE DISTRICT COURT PROPERLY GRANTED
SUMMARY JUDGMENT ON PLAINTIFFS’ EQUAL
PROTECTION CLAIM.
The United States Supreme Court held in Village of Willowbrook v. Olech,
that the allegation that the plaintiff had been “intentionally treated differently from
others similarly situated” with “no rational basis for the difference in treatment”
was enough to state a constitutional claim. 528 U.S. 562, 564, 120 S.Ct. 1073, 145
L.Ed.2d 1060 (2000). Plaintiffs’ equal protection claim fails both requirements.
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A.

Plaintiffs failed to identify a comparator who was similarly situated.
Since plaintiffs’ equal protection claim is not based on his membership in a

protected class, the district court properly analyzed D.D.’s equal protection claim
as proceeding on a “class of one” theory recognized in Village of Willowbrook v.
Olech, supra. The Second Circuit has demanded that a class of one plaintiff show
an “extremely high degree of similarity between [himself] and the persons to
whom [he] compare[s] [himself]” in order to succeed on an equal protection claim.
Doninger v. Niehoff, 527 F.3d 41, 53 (2d Cir. 2008), citing Clubside, Inc. v.
Valentin, 468 F.3d 144, 159 (2d Cir. 2006).
In order to succeed on the similarly situated prong of a class of one claim, a
plaintiff must establish that 1) no rational person could regard the circumstances of
the plaintiff to differ from those of a comparator to a degree that would justify the
differential treatment on the basis of a legitimate government policy; and 2) the
similarity in circumstances and difference in treatment are sufficient to exclude the
possibility that the defendants acted on the basis of a mistake. Id.
The court can properly grant summary judgment where it is clear that no
reasonable jury could find the similarly situated prong has been met. Harlen
Associates v. Inc. Vil. of Mineola, 273 F.3d at 499 n. 2, citing Cruz v. Coach
Stores, Inc., 202 F.3d 560, 568 (2d Cir. 2000).
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Plaintiffs have failed to identify a comparator with an extremely high degree
of similarity to D.D. who was treated differently than D.D. See Clubside, Inc. v.
Valentin, 468 F.3d at 159. Rather, Plaintiffs’ Brief compares D.D. to every other
student in the high school who could discuss the racist comment and would not be
prohibited by school officials from doing so. These other students, however, were
not accused of originating the racist comment and were not threatened with
physical violence in the way that D.D. was threatened.
Unlike his peers at the high school, D.D. could not discuss the offending
comment without a high degree of risk of substantial disruption and threat of
bodily injury to himself and potentially others at the high school. The failure to
present a highly similar comparator, a requirement in class of one equal protection
cases, is fatal to that claim. Doninger v. Niehoff, 527 F.3d 41, 53 (2d Cir. 2008)
(extremely high degree of similarity lacking for equal protection claim where no
evidence that any other Student Council members who signed certain email
participated in composing offensive blog or authored any other message like it).
B.

A jury could not reasonably find that defendants acted with the
requisite irrationality.
Plaintiffs repeatedly state in their Brief that school officials did not want

D.D. to return to the high school to explain the context in which he made the
inflammatory comment, out of fear, albeit misplaced according to Plaintiffs, for
D.D.’s personal safety and the safety of the student body, faculty and staff. This
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motivation is insufficient as a matter of law to satisfy the second prong of a class
of one equal protection claim which requires a showing that there was no rational
basis for the difference in treatment. Giordano v. City of New York, 274 F.3d 740
(2d Cir. 2001);

10

Bizzarro v. Miranda, 394 F.3d 82 (2d Cir. 2005) (no equal

protection violation where disciplinary charges brought against plaintiffs was for
failure to assist in departmental investigation, a reason rationally related to work of
Dep't. of Corrections). Maintaining order and discipline in the high school was
rationally related to the educational mission of the District as a matter of law
precluding Plaintiffs’ class of one claim.
C.

Class of one equal protection analysis should not be applied to a
discretionary decision by school officials to impose a disciplinary
suspension.
Finally, the Supreme Court has recently expressed its reservations in

applying Olech's class of one doctrine to discretionary decision making, as
distinguished from cases where a clear and non-discretionary standard was applied
differently to one person. See Engquist v. Oregon Department of Agriculture, 553
U.S. 591, 128 S.Ct. 2146, 170 L.Ed2d 975 (2008), citing Village of Willowbrook
v. Olech, 528 U.S. 562, 564, 120 S.Ct. 1073, 145 L.Ed.2d 1060 (2000).

10

In Giordano this Court declined to decide whether, after Olech, a plaintiff asserting a class of
one claim need also prove malice or bad faith. However, such a person would be required to
show, not only irrational and arbitrary acts, but also intentional disparate treatment. 274 F.3d at
751.
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School officials like Dr. Farina and District Superintendent Gualtieri, have
considerable discretion in disciplining students and imposing suspensions. Wood
v. Strickland, 420 U.S. 308, 326, 95 S.Ct. 992, 43 L.Ed.2d 214 (1975). Under
these circumstances, and similar to the employment context in Olech, applying
class of one equal protection analysis to a decision to impose a disciplinary
suspension is a “poor fit”. Engquist v. Oregon Department of Agriculture, 553
U.S. 591, 128 S.Ct. at 2155.
Nevertheless, the Court of Appeals need not decide here that class of one
equal protection claims do not apply to discretionary decisions by school officials
in the school discipline context.

No jury could reasonably conclude that 1)

Plaintiffs were treated differently from other, similarly situated individuals, and 2)
there is no rational basis for the difference in treatment. Summary judgment on
Plaintiffs' equal protection claim was properly granted. Doninger v. Niehoff, 527
F.3d 41, 53 (2d Cir. 2008) (plaintiff student seeking preliminary injunctive relief
failed to make clear or substantial showing of likelihood of success regarding her
Olech equal protection claims where students to whom plaintiff compared herself
not sufficiently similar).
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CONCLUSION
For the reasons set forth above, defendants' motion for summary judgment
was properly granted on the Section 1983 claims. The district court properly
declined to exercise supplemental jurisdiction over Plaintiffs' pendent state claims.

Respectfully submitted,

________________________________
Diane K. Farrell (DF4082)
On the Brief
Diane K. Farrell
Jeltje deJong
David H. Arntsen
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SELECTED APPEALS

Shulman v. Hunderfund, 12 N.Y.3d 143, 905 N.E.2d 1159 (2009) (in context of local school board
election, statement in anonymous flyer that plaintiff “flagrantly broke the law” in connection
with award of food service contract to business associate was not made with actual malice, as
required to support member's recovery for libel under First Amendment free speech
restrictions on defamation claims by public figures).
Scarangella v. Thomas Built Buses, Inc., 93 N.Y.2d 655, 717 N.E.2d 679 (1999) (in products
liability action, fact that optional safety feature of back-up alarm for school bus was not made
a standard feature did not render design of bus defective).
Shapiro v. McNeill, 92 N.Y.2d 91, 699 N.E.2d 407 (1998) (alleged violation by attorney of ethical
duties owed to non-client third party investor when attorney is in receipt of funds known to
belong to third party investor, could not support cause of action by investor against attorney).
Bucalo v. Shelter Island Union Free School Dist., 691 F.3d 119 (2d Cir. 2012) (school district's
proffered circumstantial evidence of resumes of candidates for librarian position was sufficient
to satisfy district's burden of production as to legitimate, nondiscriminatory reason for school
superintendent's refusal to hire 46-year-old applicant, as required to rebut applicant's prima
facie case of age discrimination and retaliation under both ADEA and Title VII, where
superintendent was sole decision maker with direct knowledge regarding refusal to hire
applicant and was unavailable to testify).
DeFabio v. East Hampton Union Free School Dist., 623 F.3d 71 (2d Cir. 2010) (school officials had
reasonable belief that readmittance of expelled high school student to whom racially
inflammatory comment was allegedly falsely attributed would cause substantial disruption or
material interference with school activities, entitling officials to qualified immunity from
student's § 1983 action alleging violation of First Amendment speech rights).
Byrne v. Nicosia, 104 A.D.3d 717, 961 N.Y.S.2d 261 (2d Dept. 2013) (holding that failure to maintain
steps leading to front door pursuant to Property Maintenance Code section resulting in
hazardous conditions warranted summary judgment in favor of police officer on General
Municipal Law § 205-e claim).
Ng Yiu v. Crevatas, 103 A.D.3d 691, 962 N.Y.S.2d 158 (2d Dept. 2013) (in case of first impression,
Trustee, who held remainder interest in subject property and was named as defendant in
pedestrian's trip-and-fall action, was exempt from liability under city's sidewalk law, New
York City Administrative Code § 7–210).
Hendrickson v. Philbor Motors, Inc. 102 A.D.3d 251, 955 N.Y.S.2d 384 (2d Dept. 2012) (where trial
court's dismissal of products liability claims against automobile manufacturer was for failure to
state claim, rather than via summary judgment, tire manufacturer named as codefendant was
2
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not collaterally estopped from attributing portion of liability to automobile manufacturer).
Broich v. McGann, 92 A.D.3d 710, 938 N.Y.S.2d 451 (2d Dept. 2012) (defamation defendants
demonstrated prima facie entitlement to judgment as a matter of law by establishing that
challenged statements were entitled to qualified “common interest” privilege).
LiFrieri v. Town of Smithtown, 72 A.D.3d 750, 898 N.Y.S.2d 629 (2d Dept. 2010) (holding that
street was considered a “highway” within meaning of local ordinance requiring prior written
notice as condition precedent to suit).
Gerry v. Commack Union Free School Dist., 52 A.D.3d 467, 860 N.Y.S.2d 133 (2d Dept. 2008)
(student athlete, an experienced shot putter, assumed risk associated with voluntary
participation in shot put event including serious injury caused by fellow student athlete who
threw shot that injured plaintiff at track meet).
Payne v. 100 Motor Parkway Associates, LLC, 45 A.D.3d 550, 846 N.Y.S.2d 211 (2d Dept. 2007)
(property owner not liable in common law negligence or under Labor Law § 200 governing
general duty to protect health and safety of workers for injuries sustained by subcontractor's
employee in fall while working at construction site, where owner did not have notice of
condition that allegedly caused worker's injuries).
Ungaro v. Patchogue-Medford, New York School Dist., 19 A.D.3d 480, 797 N.Y.S.2d 114
(2d Dept. 2005) ( school district established it provided adequate supervision and that the level
of supervision was not a proximate cause of infant plaintiff's accident and serious injury).
Capozzi v. Huhne, 14 A.D.3d 474, 788 N.Y.S.2d 152 (2d Dept. 2005) (gravel walkway where plaintiff
tripped and fell did not constitute inherently dangerous condition).
Jahier v. Jahier, 50 A.D.3d 966, 857 N.Y.S.2d 196 (2d Dept. 2008) (plaintiff’s opposition to owner’s
summary judgment motion consisting of architect's affidavit and report relying largely upon
certain recommendations promulgated by the National Swimming Pool Institute insufficient to
raise a triable issue of fact where there was no competent proof that recommendations
regarding configurations of swimming pools “establish[ed] or [we]re reflective of a
generally-accepted standard or practice in [residential swimming pool] settings”).
Utica Fire Ins. Co. of Oneida County v. Shelton, 226 A.D.2d 705, 641 N.Y.S.2d 864 (2d Dept.1996)
(after insured punched victim in the eye causing serious injury, intentional injury exclusion of
homeowners' insurance policy barred coverage, even though insured was only convicted of
third-degree assault for recklessly causing physical injury).
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FEDERAL CIVIL PRACTICE IN THE EASTERN AND SOUTHERN
DISTRICTS OF NEW YORK
© 2015 D. Daniel Engstrand, Jr.
By: D. Daniel Engstrand, Jr., Esq.
Doniger & Engstrand, PLLC
12 Bayview Avenue
P.O. Box 575
Northport, NY 11768
631.262.7400
dan@DandELaw.com
I.
SUBJECT MATTER JURISDICTION
Federal courts are courts of limited jurisdiction. (28 U.S.C. §§1330-1369).
Moreover, a federal court’s ability to fashion federal common law is “severely
limited”. See Boyle v. United Technologies, 487 U.S. 500 (1988). See also
Homburger v. Venture Minerals, Inc., 1985 WL 549 (S.D.N.Y.).
Essentially, for a federal court to have jurisdiction, the matter in controversy
must involve either the “Constitution, laws, or treaties of the United States”
(regardless of monetary limit) (28 U.S.C. §1331) or there must be a complete
diversity of citizenship between the parties and the amount in controversy
must exceed $75,000.00 (28 U.S.C. §1332).
A federal court has broad powers to retain jurisdiction over a state claim :
A. Supplemental Jurisdiction: The federal case law doctrines of
pendent claim jurisdiction and ancillary jurisdiction have been codified under
supplemental jurisdiction. (28 U.S.C. §1367). Essentially, if the state law
claim is so closely related to the federal claim that it is considered an integral
“part of the same case or controversy”, the federal court is required to
exercise jurisdiction over it, thereby combining the federal and related state
claims under one action. 28 U.S.C. §1367(a). See also, Nowack v.
Ironworkers Local 6 Pension Fund, 81 F.3d 1182, 1187 (2nd Cir. 1996)).
However, the federal court has discretion to “decline to exercise supplemental
jurisdiction” under certain circumstances set forth in 28 U.S.C. §1367(c). 1
Furthermore, in diversity cases, the federal court is not permitted to exercise
supplemental jurisdiction over state claims if doing so would be “inconsistent
with the jurisdiction requirements of the diversity” statute. 28 U.S.C. 1367(b). 2
1

Court has discretion to decline supplemental jurisdiction if state “claim raises a novel or complex
issue of State law . . . the claim substantially predominates over the [federal claim] . . . the district
court has dismissed all [federal] claims over which it has original jurisdiction, or . . . there are
other compelling reasons for declining jurisdiction.” 28 U.S.C. §1367(c)(1)-(4).
2
This includes state claims in third-party practice (Rule 14, Fed.R.Civ. Proc. (hereinafter referred
to as “FRCP”)), or claims by plaintiffs against persons joined as parties (Rules 19 and 20, FRCP)
or against those parties who have intervened in the action (Rule 24, FRCP). 28 U.S.C.
§1367(b).
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Therefore, it is permissible, when supplemental jurisdiction will not be
invoked, to proceed in federal court on diversity against one defendant and in
state court against a non-diverse defendant, even though both involve the
same case and/or controversy. Before supplemental jurisdiction can be
invoked over a state claim, the federal court must have original jurisdiction
over one of the federal claims in the action. Nowack, 81 F.3d at 1187.
(i) The statute of limitations on the state action is tolled while the
federal court exercises supplemental jurisdiction. Once the state action is
dismissed, the state statute of limitations is extended for 30 days, or if state
law so provides, a longer tolling period. 28 U.S.C. §1367(d).
II.
VENUE
It is critical to commence your action in the proper judicial district. 28 U.S.C.
§1391 is the venue statute. Venue is determined based upon (1) where a
defendant resides, (2) where the claim arose or property that is the subject of
the action is situated, or (3) if there is no other district under (1) and (2),
above, then venue is based in any district in which the defendant is subject to
personal jurisdiction. 28 U.S.C. §1391(a).
III.

COMMENCEMENT OF ACTION

An action is commenced by filing a complaint with the clerk of the court. 3
Rule 3, FRCP. Effective February 3, 2014, the complaint, civil cover sheet as
an attachment to the complaint and a proposed summons also as an
attachment to the complaint can be filed on-line (.pdf format) through the
PACER Electronic Case Filing system. (CM/ECF Electronic New Civil Case
Opening Manual). The one-time fee associated with filing is $400.00 and can
be paid via credit card (if paying by check, then file the complaint and civil
cover sheet in person at the clerk’s office and a stamped copy of the
summons will be issued to you at that time). Once the complaint has been
filed electronically, a docket number will be automatically assigned. One to
two days after filing, the Clerk’s Office will assign a district court judge and
magistrate judge to the action and a notice of electronic filing will be sent to
your email address on file with PACER with an official summons that you can
download and serve with the complaint.
A. PLEADINGS
The only pleadings allowed by the FRCP are as follows: complaint and
answer; answer to counterclaim denominated as such in the answer; answer
to a crossclaim; third-party complaint and third-party answer. Rule 7, FRCP.
a. Summons is presented to the clerk of the court at the time you file
complaint if paying in person by check . The summons, however, is
3

You must be admitted to the bar of the Eastern District federal courts to practice there. See
E.D.N.Y. court web site: http://www.nyed.uscourts.gov/. Click on “Local Documents”, then click
on “Court Forms”, then scroll down to “Attorney Forms” and click on “On-Line Attorney
Admissions” and “On-Line CM/ECF Attorney Registration”.
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not filed at this time. The clerk will sign and place the court’s seal
on the original summons and return it to you. If filing electronically,
you attached as an attachment to your complaint along with the civil
cover sheet a proposed summons. Within 1 to 2 days of electronic
filing, you will receive a notice of electronic filing with the official
summons to download and serve. You in turn will photocopy the
official signed summons, attach it to your complaint and serve it,
along with the Civil Cover Sheet (see Section III(A)(d), infra) upon
the defendant.
i. Service of Summons and Complaint: Service must be
made within 120-days of filing of the complaint with the
court. Otherwise, action could be dismissed. Rule 4(m),
FRCP.
ii. Once service upon the defendant has been made, pursuant
to any means allowed by Rule 4 of the FRCP, you then must
electronically file the summons, along with the affidavit of
service with the court. 4
b. Complaint filed with the clerk of the court to commence action.
i. Complaint, counterclaim, cross-claim or third-party claim
must contain the following:
1. Jurisdictional statement. FRCP Rule 8(a);
a. In addition to stating the court’s subject matter
jurisdiction, either by federal
statute or
diversity, the pleader must set forth the factual
basis for such statement such as the parties’
domicile in a diversity case 5 or the factual basis
for alleging a federal question 6.
i. If a diversity case, the amount in
controversy must exceed $75,000.00
and be between citizens of different
states. 7
ii. If a diversity case involves a corporate
party 8, set forth the state of
incorporation and principal place of
business. See 28 U.S.C. §1332(c)(1)—
“a corporation shall be deemed to be a
4

Please note that effective August 2, 2004, electronic case filing (hereinafter referred to as
“ECF”) is mandatory for all federal civil and criminal actions. Administrative Order 2004-08. See
Section XI, infra.
5
28 U.S.C. §1332.
6
28 U.S.C. §1331.
7
An alien who has permanent residency is deemed a citizen of the state in which the alien is
domiciled. 28 U.S.C. §1332(a).
8
All corporate parties, whether plaintiff or defendant, must file a Rule 7.1, FRCP, disclosure
statement identifying parent corporation and any publicly held corporation that owns 10% of more
of its stock. Rule 7.1, FRCP. See also, Local Civil Rule 7.1.1, which mandates that such
disclosure statement be made within 14 days.
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2.

3.

4.
5.
6.
7.

citizen of any State by which it has been
incorporated and of the State where it
has its principal place of business . . . .”
Id.
Although not required by Rule 8, FRCP, it is a good
idea to state basis for venue after your jurisdictional
statement. See Section II, supra.
Must have a “short and plain statement of the claim
showing that the pleader is entitled to relief”. Rule
8(a)(2), FRCP. “Each allegation must be simple,
concise, and direct.” Rule 8(d)(1), FRCP. Under
recent Supreme Court decisions, Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 127 s. Ct. 1955 (2007) and
Ashcroft v. Iqbal, 556 U.S. 662, 129 S.Ct. 1937
(2009), to survive a Rule 12(b)(6) motion to dismiss
for failure to state a claim, the plaintiff must state
enough facts to make its claim “plausible on its face”
to entitle it to the presumption of truth. Cannot simply
recite elements of the cause of action or state labels
and conclusions—must provide facts to make to make
the claim go beyond the speculative level.
In
essence, the federal courts are making it next to
impossible to plead a civil RICO, Section 1983 or
antitrust causes of action. See Ferri v. Berkowitz,
2009 WL 2731339 (EDNY August 2009) (civil RICO
did not plead facts to make claim facially plausible)
a. “A party must state its claims or defenses in
numbered paragraphs, each limited as far as
practicable to a single set of circumstances. A
later pleading may refer by number to a
paragraph in an earlier pleading.” Rule 10(b),
FRCP.
Demand for judgment. Rule 8(a)(3), FRCP.
If fraud or mistake is alleged, must plead specifics.
Rule 9(b), FRCP.
If special damage is alleged, must plead specifics.
Rule 9(g), FRCP.
Jury demand. Rule 38, FRCP. Although not required
to be endorsed upon the pleadings (ie., “Complaint
and Demand for Jury Trial”), it may be. Otherwise if
not so endorsed, demand for jury trial must be made
“no later than 14 days after the last pleading directed
to the issue is served” and the same must be filed,
electronically, with the court. Id. 9

9

In actions removed from state court to federal court under 28 U.S.C. §§1441, et seq., you are
not required to make a demand for a jury trial unless the federal court orders you to do so. Rule
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8. Caption must contain, in addition to the names of the
court and parties, Rule 10, FRCP, the docket number
and the initials of the judge and magistrate judge
assigned to the case. Rule 11.1, Local Civil Rule.
9. Redacted filings Rule 5.2, FRCP--Essentially, if a
social security number, taxpayer identification
number, birth date, financial account number, or a
minor’s name is included in any court filing, it must be
truncated (i.e., last 4 digits of social security, taxpayer
identification and/or financial account number, year of
birth only and minor’s initials). Rule 5.2, FRCP.
c. Signing of Pleadings, Motions and Other Papers Under Rule
11, FRCP
i. Attorney must sign his/her name (not law firm name)
individually to all court papers (i.e., summons, complaint,
answer, motions, etc.) and list office address, e-mail address
and telephone number. Rule 11, FRCP. Local Civil Rule
11.1 requires, inter alia, that every pleading, written motion
and other paper must not only be signed by the individual
attorney, but the attorney’s name must be typed below the
signature. Rule 11.1, Local Civil Rule. No longer do
attorneys have to list their first and last initial and last four
(4) digits of that attorney’s Social Security number (ie., Dan
Engstrand (DE1234)) alongside their typed name.
ii. By signing, the attorney represents to the court that the
pleading or position advocated in whatever paper is filed with
the court is not frivolous. Rule 11(b), FRCP.
1. If found to be frivolous, opposing party may move for
Rule 11 sanctions to be imposed or court may, sua
sponte, issue a show cause order why sanctions
should not be imposed. Rule 11(c), F.R.C.P.
d. Civil Cover Sheet must accompany the complaint and be filed at
the same time with the clerk either electronically via PACER or inperson if paying the $400 fee by check. Download the current form
JS-44
at
the
Eastern
District
website:
http://www.nyed.uscourts.gov/. 10
81(c), FRCP, takes into account that in state practice, New York does not require a jury demand
to be made until a Note of Issue is filed. Therefore, if case is removed prior to the filing of a Note
of Issue in state court, you will not waive your right to a jury trial if you don’t make it within 14days from removal. (Rule 81(c)(3), FRCP; see also Section IV(A)(e), infra).
10
Once on the EDNY web site, click on “Forms and Instructions” at the top and then scroll down
and click on “Attorney Forms” to access the Civil Cover Sheet form JS-44. Contained within the
Civil Cover Sheet is an Arbitration Certification. If, in good faith, your case exceeds the value of
$150,000.00, exclusive of interest and costs, fill out the ineligibility for Arbitration Certification.
The court will send any case whose value does not exceed $150,000.00 to arbitration. See
Arbitration rules for E.D.N.Y. on the court’s web site: http://www.nyed.uscourts.gov/. Click on
“ADR” and follow prompts. See also, Local Civil Rule 83.7 applicable to the EDNY only.
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e. Answer must be served within 21-days of service of summons and
complaint upon defendant. Rule 12, FRCP. Parties may stipulate
to a longer period or statute may so provide. 11 Id.
i. Must state “in short and plain terms its defenses to each
claim asserted against it; and . . . admit or deny the
allegations asserted against it by an opposing party.” Rule
8(b)(1)(A) and (B), FRCP.
1. Failure to deny, when a response is required, is
deemed an admission. Rule 8(b)(6), FRCP.
ii. Pursuant to Rule 8(c), FRCP, the following affirmative
defenses must be pleaded in the answer:
1. accord and satisfaction
2. arbitration and award
3. assumption of risk
4. contributory negligence
5. duress
6. estoppel
7. failure of consideration
8. fraud (and/or mistake) 12
9. illegality
10. injury by fellow servant
11. laches
12. license
13. payment
14. release
15. res judicata
16. statute of frauds
17. statute of limitations
18. waiver
19. and any other matter constituting an avoidance or
affirmative defense.
iii. Additional affirmative defenses: Although not required to
plead these defenses, failure to do so is deemed a waiver of
the following, if not included in a Rule 12 motion:
1. lack of jurisdiction over the person
2. improper venue
3. insufficient process
4. insufficient service of process
Rule 12(h)(1), FRCP. See Section VII(e)(3)(d)(i), infra. A
claim of lack of subject matter jurisdiction may be raised at any
time without fear of waiver. Rule 12(h)(3), FRCP. See also,
Section VII(e)(3)(d)(iii), infra.

11

United States, as a defendant, has 60 days in which to serve an answer. Rule 12(a)(2), FRCP.
Fraud must be pleaded with particularity. Rule 9(b), FRCP. So too must the affirmative
defense of mistake be particularized. Rule 9(b), FRCP; see also Section III(A)(b)(i)(5), supra.
12
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iv. Compulsory counterclaim 13 is any claim which the
defendant has against the plaintiff which “arises out of the
transaction or occurrence that is the subject matter” of the
plaintiff’s complaint and “does not require adding another
party over whom the court cannot acquire jurisdiction.” Rule
13(a), FRCP. Compulsory counterclaims must be included
in the answer, unless they are the subject of another
pending action. Id.
v. Permissive Counterclaims are all other claims that a
defendant may have against a plaintiff that does not arise
“out of the transaction or occurrence that is the subject
matter” of the complaint. Rule 13(b), FRCP. Permissive
counterclaims are not required to be included in the answer.
Id.
vi. Crossclaim is any claim by one party against a “coparty if
the claim arises out of the transaction or occurrence that is
the subject matter of the original action or of a counterclaim.
. . .” Rule 13(g), FRCP. A “crossclaim may include a claim
that the coparty is or may be liable to the cross-claimant for
all or part of a claim asserted in the action against the crossclaimant.” Id.
f. Third-Party Practice may be brought by the defendant at any time
after commencement of an action. Rule 14, FRCP. Defendant may bring
third-party action, as of right, within 14 days after serving original answer.
Beyond 14 days, need leave of court. Id. Defendant who commences
third-party action is called the third-party plaintiff and the responding party
is called the third-party defendant. Id. Keep in mind Rule 16 Scheduling
Orders which will set the outside date in which to commence a third-party
proceeding. Rule 16(b)(1), FRCP.
IV.

REMOVAL OF PENDING STATE COURT ACTION TO FEDERAL
COURT
If the district court has original jurisdiction of an action brought in state
court (see Section I, supra), then that action can be removed by the
defendant to federal court. 28 U.S.C. §1441.
1) In removal under diversity jurisdiction, none of the defendants can
be a citizen of the state in which the state court action was
originally brought. 28 U.S.C. §1441(b).
2) In removal under federal question jurisdiction based upon a cause
of action arising under the Constitution or federal law or treaty, the
entire case, including non-removable causes of action, may be
removed. 28 U.S.C. §1441(c).

13

Whether compulsory or permissive, a counterclaim may exceed the amount sought in the
complaint. (Rule 13(c), FRCP). Plaintiff must serve and file, electronically, an “answer” to a
counterclaim “designated as a counterclaim”. Rule 7(a)(3), FRCP.
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A. PROCEDURE FOR REMOVAL
a. Defendant has 30 days from service of the state court
pleadings in which to file a notice of removal with the federal
district court. 14 28 U.S.C. §1446. No court order or any
permission from any party is required to remove a proper
case to federal court. Removal takes place immediately
upon the electronic filing the notice of removal with the
federal court. Electronically file the notice of removal along
with a Civil Cover Sheet and pay the $400.00 filing fee. 28
U.S.C. §1446 states, in pertinent part, the following:
i. Notice of Removal must contain a “short and plain
statement of the grounds for removal” 28 U.S.C.
§1446(a)(i.e., diversity—see Section III(A)(b)(i)(1)(a),
supra).
ii. Copies of all pleadings and orders served upon
defendant in state court action must be attached to
the notice. 28 U.S.C. §1446(a).
iii. Defendant must sign notice of removal, pursuant to
Rule 11, FRCP, and 28 U.S.C. §1446(a).
b. After notice of removal is filed with the federal district court
and a docket number purchased, defendant simply files the
notice of removal with the state court and serves all other
parties with a copy. Once that is done, the state court is
powerless to do anything further on the removed action,
unless it is subsequently remanded back to state court. 28
U.S.C. §1446(d).
c. If removal jurisdiction based on diversity, the notice of
removal must state the following:
i. States of citizenship, residence and address of each
party, whether or not yet served;
ii. State of incorporation of a corporate party and of its
principal place of business; and
iii. Date upon which each party was served with process.
Local Civil Rule 81.1.
d. If at the time of removal, the defendant has not answered,
defendant has the longer of 21 days from date of service of
the original pleadings or 7 days from removal to answer or
move against the complaint. Rule 81(c), FRCP.
e. Unless the court orders a party to do so, you need no longer
file a demand for a jury trial in a removed action. Rule 81
(c)(3), FRCP. However, you guarantee yourself the right to
14

Similar to the electronic filing of the Summons, Complaint and Civil Docket Sheet, the Notice of
Removal may also be electronically filed with the Clerk of the U.S. District Court via the PACER
system.
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a jury trial if you file a Rule 38, FRCP, demand for a jury trial
within 14 days from service of notice of removal. See also fn
9, supra.
V.

INITIAL SCHEDULING CONFERENCE, This Conference sets the
dates for depositions, service of requests for interrogatories, provides
for disclosure or discovery of electronically stored information, service
of requests for document production, impleader, amendment of
pleadings, motion practice (usually dispositive motions such as Rule
56 summary judgment motions), discovery cut-off date (both fact and
expert) and sets the date for the final pretrial conference, etc. Rule
16(b), FRCP. Once a Scheduling Order has been entered, it “may be
modified only for good cause and with the judge’s consent.” Rule
16(b)(4), FRCP.
i. Scheduling Conferences are held within 90 days of a
defendant’s appearance and within 120 days after the
complaint has been served, whichever is earlier. Rule
16(b)(2).
ii. 21-days prior to this conference, the parties are required to
confer to discuss settlement, “agree on a proposed
discovery plan”, including electronic discovery and work out
the accelerated disclosure that each party is required to
disclose under Rule 26. It also includes discussing issues
relating to preserving discoverable information (electronic or
otherwise), issues relating to disclosure/discovery of
electronic information and the form in which it should be
produced and issues relating to claims of privilege. Rule
26(f), FRCP.
1. “If a party or its attorney fails to participate in good
faith in developing and submitting a proposed
discovery plan . . . , the court may, after giving an
opportunity to be heard, require that party or attorney
to pay to any other party the reasonable expenses,
including attorney’s fees, caused by the failure.” Rule
37(f), FRCP.
iii. 14 days after this informal, non-judicial conference, the
parties must submit to the court, a written report outlining
their discovery plan. Rule 26(f), FRCP. More often than not,
the court will draft a discovery/scheduling order at the initial
scheduling conference.
See also, Form 52 (Report of
Parties’ Planning Meeting) in Appendix of Forms to the
FRCP.

VI.
Federal Discovery:
General Rule—“Parties may obtain discovery
regarding any nonprivileged matter that is relevant to any party’s claim or
defense . . . .” Rule 26 (b)(1). “Relevant information need not be admissible at

Page 436 of 792

the trial if the discovery appears reasonably calculated to lead to the discovery of
admissible evidence.” Id. Moreover, all parties are under a duty to amend or
update discovery responses “in a timely manner” as and when information
becomes available. Rule 26(e), FRCP. No requests for discovery can be made
“before the parties have conferred as required by Rule 26(f)”. Rule 26(d), FRCP.
Therefore, once the parties have had their Rule 26(f) informal conference in
preparation for the Scheduling Conference, they are free to begin serving
discovery requests upon each other.
A. Privileges: Any claim of privilege must be “expressly” made and must
“describe the nature of the documents, communications, or tangible things not
produced or disclosed—and do so in a manner that, without revealing information
itself privileged or protected, will enable other parties to assess the claim.” Rule
26(b)(5)(A)(ii), FRCP. However, if privileged information has accidentally been
disclosed, Rule 26(b)(5)(B), FRCP, allows the party claiming the privilege to
notify the party who received the information of the privilege and the basis for it.
“After being notified, a party must promptly return, sequester, or destroy the
specified information and any copies it has; must not use or disclose the
information until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information to the court under seal for a determination of the claim.
The producing party must preserve the information until the claim is resolved.”
Rule 26(b)(5)(B), FRCP. See also footnote 15, infra, concerning Privilege Logs,
and Local Civil Rule 26.2.

B. Discovery Devices:
a) Accelerated Discovery: Rule 26(a), FRCP—Without any request
having been made by any party, all parties must, either at or within 14 days after
the Rule 26(f) Scheduling Conference (or 30 days if you were joined as a party
after the initial Scheduling Conference), provide the following disclosure: (1)
identity of witnesses (name, address and telephone number), (2) copies or a
description and location of all documents as well as all electronically stored
information, that may be used to support a party’s claim or defense (unless solely
for impeachment), (3) damage computation, including documents “bearing on the
nature and extent of injuries suffered” (i.e, medical records and reports), and (4)
insurance agreements. Rule 26(a)(1), FRCP.
b) Discovery Requests Allowable After the Parties’ Informal Meeting
in Preparation for the Scheduling Conference:
1) Deposition Requests:
i. There is no priority of depositions under the Federal
Rules. Therefore, a defendant noticed for deposition
prior to a plaintiff, would have to testify prior to the
plaintiff.
ii. Rule 30, FRCP. Limited to no more than 10 depositions
per party. Rule 30(a)(2)(A)(i). If you feel that more than
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10 depositions will be required, you should discuss this
prior to the Scheduling Conference with your adversaries.
In any event, you still must obtain Court leave; therefore,
it will be easier to discuss your anticipated need for
additional depositions at the court conference and to
seek to get it included in the Initial Scheduling Order.
Otherwise, make a motion (follow Local Rules and
Judge’s Individual Rules).
a. “Unless otherwise stipulated or ordered by
the court, a deposition is limited to 1 day of
7 hours.” Rule 30(d)(1), FRCP.
b. Cannot instruct witness not to answer,
unless a privilege objection or “to enforce a
limitation ordered by the court, or to present
a motion under Rule 30(d)(3)(examination
conducted in bad faith “that unreasonably
annoys, embarrasses, or oppresses the
deponent or party”). Rule 30(c)(2), FRCP.
i. If a privilege objection is claimed, the
party claiming the privilege must
state the privilege claimed and
“describe the nature of the
documents, communications, or
tangible things not produced or
disclosed—and do so in a manner
that, without revealing information
itself privileged or protected, will
enable other parties to assess the
claim.” Rule 26 (b)(5), FRCP. 15 See
also, Local Civil Rule 26.2, in which
information concerning the following
must be provided either at the
deposition orally, if “readily available
to the witness being deposed” or “in
writing within fourteen (14) days after
the deposition”:
Local Civil Rule
26.2.
ii. For privileged documents:
must
state the type of document (i.e., a
letter), the subject matter of the
document, date of the document,
other information to identify the
15

It is an excellent idea to serve a Privilege Log, listing all relevant documents which you deem to
be privileged, upon your adversary. Otherwise, if you later claim that a certain document is
privileged, you opponent will argue either that the document was never included in the Privilege
Log or that no such log was ever served; hence, the privilege has been waived.
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document for a subpoena duces
tecum, including, the document’s
author, the addressees of the
document, any other recipients of the
document and the relationship of the
author, addressees and recipients to
each other.
Local Civil Rule
26.2(a)(2)(A).
iii. For oral privileged communications:
must identify the person making the
communication, provide names of
persons
present
and
their
relationship to the communicator, the
date and place of communication
and the general subject matter of the
communication.
Local Civil Rule
26.2(a)(2)(B).
c. Only valid objection, other than privilege or
to prevent harassment, is an objection to
form. See Rule 32(d)(3)(B), FRCP. Failure
to raise an objection to the form of a
question at a deposition constitutes waiver
of such objection. Id. However, failure to
object at the time of the deposition “to a
deponent’s
competence—or
to
the
competence, relevance, or materiality of
testimony—is not waived by a failure to
make the objection before or during the
deposition, unless the ground for it might
have been corrected at that time.” Rule
32(d)(3)(A), FRCP.
iii. Deposition of corporate, partnership or municipal entity
where identification of witness is unknown—Rule 30(b)(6)
allows a party to notice such an entity for deposition by
describing “with reasonable particularity the matters for
examination.” Rule 30(b)(6), FRCP. That noticed entity
is then required to designate a person to testify on its
behalf concerning the designated matters. This is also
true for non-party entities who have been subpoenaed to
testify at deposition. The power behind a Rule 30(b)(6)
notice is that your adversary will be precluded from
surprising you later at trial with a witness knowledgeable
on the subject set forth in the notice if such a witness was
not so produced in response to your notice.
iv. Depositions are normally oral depositions, transcribed by
a court reporter. However, the parties may stipulate to
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have the depositions conducted by telephone “or other
remote means.” Rule 30(b)(4), FRCP. Under the Local
Rules, “[t]he motion of a party to take the deposition of an
adverse party by telephone will presumptively be
granted.” Local Civil Rule 30.2 (emphasis added).
a. You cannot exclude a non-party witness
from attending the deposition of a party or
another witness absent a court order. Local
Civil Rule 30.3.
b. Once a deposition has begun, the witness
cannot confer with his or her counsel,
unless it is for the purpose of determining
whether a privilege should be asserted.
Local Civil Rule 30.4.
c. The deposition notice can also request that
documents be produced at a deposition.
Rule 30(b)(2).
d. Deposition notice must state “the method
for recording the testimony (i.e, audio,
audiovisual or stenographic transcription).
Rule 30(b)(3)(A), FRCP. However, any
other party “may designate another method
for recording the testimony in addition to
that specified in the original notice.” Rule
30(b)(3)(B), FRCP.
e. Review by witness of deposition transcript
or recording—deponent or party must
request the right to review the transcript
and/or recording “before the deposition is
completed”. . . .” Rule 30(e)(1) (emphasis
added). Once such a request has been
made prior to the completion of the
deposition testimony, the deponent has 30
days after being notified that the transcript
or recording is available for review to review
the transcript (or the recording) and make
“changes in form or substance, to sign a
statement listing the changes and the
reasons for making them.” Rule 30(e)(1)(B)
(emphasis added). In effect, the witness
can completely change his or her answer.
This does not mean that the original answer
is erased. The jury can still hear the
original answer, since it is an admission of
a party. See Rule 32, FRCP.
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i. Make certain that your court reporter
follows Rule 30(e)(2) and Rule 30(f),
FRCP.
Rule 30(e)(2), FRCP,
requires that the court reporter note
in its certificate whether the
deponent or party requested to
review the transcript and if so, attach
any changes the deponent makes
during the 30-day period. Rule 30(f)
focuses on how the court reporter
mails the transcript to the attorney
who ordered the deposition, the
attachment of exhibits used at the
deposition, and storage of the
deposition transcript or recording.
f. Any deposition can be used to contradict or
impeach the testimony of a witness. Rule
32(a)(2). A party’s deposition testimony
(including that of an officer, director, etc., or
that of a Rule 30(b)(6) witness, may be
used by an adverse party for any purpose
under the Federal Rules of Evidence (i.e.,
admission). Rule 32(a)(3), FRCP. Also,
the deposition testimony of any witness,
whether or not a party, may be used if the
witness is dead, is further away than 100
miles or outside of the U.S., is too ill to
testify or is imprisoned, or cannot be
subpoenaed, or “exceptional circumstances
exist”. Rule 32(a)(4)(A)-(E), FRCP.
i. “If a party offers in evidence only part
of a deposition, an adverse party
may require the offeror to introduce
other parts that in fairness should be
considered with the part introduced,
and any party may itself introduce
any other parts.”
Rule 32(a)(6),
FRCP.
ii. Depositions from a related state
court proceeding involving the same
parties may be used in the federal
action. Rule 32(a)(8), FRCP. (i.e.,
federal
court
diversity
action
involving products liability and
pendant state court action for
personal injury in which the federal
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defendants are also the third-party
defendants in the state court action
and defendants in the state court
action are also the third-party
defendants in the federal action—
depositions from state court action
may be used in federal court action.
Rule 32 (a)(8), FRCP.
iii. “On any party’s request, deposition
testimony offered in a jury trial for
any
purpose
other
than
impeachment must be presented in
nontranscript form, if available . . . .”
Rule 32(c), FRCP. Therefore, if a
videotaped deposition was taken, but
only the typed transcript was used at
trial, any party could request that the
videotape be used.
2)

Requests for Interrogatories 16
Interrogatories are questions that you ask of your adversary
which seek to elicit information relevant to your case.
Interrogatories cannot exceed 25, including subparts. Rule 33(a),
FRCP. Therefore, if you serve a request for interrogatories with 23
questions and thereafter, serve a second request with five
questions, you have exceeded the permissible amount by three.
Thus, you need leave of Court to serve your second request. Rule
33(a), FRCP.
(i)
Contention
interrogatories
are
not
objectionable—“An interrogatory is not
objectionable merely because it asks for
an opinion or contention that relates to fact
or the application of law to fact, but the
court may order that the interrogatory need
not be answered until designated

16

CAVEAT when practicing in the Southern District of New York: Local Civil Rule 33.3 is
applicable only to the Southern District of New York. This SDNY rule limits interrogatories “to
those seeking names of witnesses with knowledge of information relevant to the subject matter of
the action, the computation of each category of damage alleged, and the existence, custodian,
location and general description of relevant documents, including pertinent insurance
agreements, and other physical evidence, or information of a similar nature.” Local Civ. R.
33.3(a). Thereafter, interrogatories seeking any other information may only be served if the
information cannot be obtained by deposing a witness or serving a request for document
production. Local Civ. R. 33.3(b). The Southern District allows contention interrogatories to be
served 30 days prior to discovery cut-off as set forth in Initial Scheduling Order. Local Civ. R.
33.3(c).
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(ii)
(iii)

(iv)

discovery is complete, or until a pretrial
conference or some other time.” Rule
33(a)(2).
The party answering an interrogatory has
30 days in which to do so. Rule 33(b)(2).
Each question/interrogatory must “to the
extent it is not objected to, be answered
separately and fully in writing under
oath.” Rule 33 (b)(3), FRCP (emphasis
added).
The person answering the
interrogatory must sign it and, if there are
any objections, it must also be signed by
the attorney making them. Rule 33(b)(5),
FRCP. Objections must be “stated with
specificity” or they will be deemed waived.
Rule 33(b)(4), FRCP.
The answering party has the option to
produce or make available for copying
business records as well as electronically
stored information, if the answer to the
interrogatory “may be determined by
examining,
auditing,
compiling,
abstracting, or summarizing a party’s
business records . . . .” Rule 33(d), FRCP.

3) Requests for Production of Documents
Rule 34, FRCP, allows a party to request documents described with
“reasonable particularity” and/or access to property for purposes of inspection. A
party “may specify the form or forms in which electronically stored information is
to be produced (i.e., Word, .pdf, .jpeg, etc).
Rule 34(b)(1)(C), FRCP.
Documents, including electronically stored information, must be produced in
response to such a request within 30 days. Documents can be produced “as
they are kept in the usual course of business or must organize and label them to
correspond to the categories in the request. . . .” Rule 34(b)(2)(E)(i), FRCP.
A. Electronically Stored Information: A “request [for electronically
stored information] may specify the form or forms in which electronically stored
information is to be produced.” Rule 34(b)(1)(C), FRCP. If the requesting party
failed to specify the form in which to produce the electronically stored
information, the responding party “must produce it in a form or forms in which it is
ordinarily maintained or in a reasonably usable form or forms . . . .” Rule
34(b)(2)(E)(ii), FRCP. Moreover, the responding party “need not produce the
same electronically stored information in more than one form.”
Rule
34(b)(2)(E)(iii), FRCP.
(i)
If the responding party deems the source from which the electronic
information is stored as being “not reasonably accessible because
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(ii)

of undue burden or cost”, then the responding party need not
produce it. Burden is upon the responding party to show that the
electronic information is “not reasonably accessible because of
undue burden or cost”. Court may then shift the cost of production
upon the party requesting such electronic information. Rule
26(b)(2), FRCP.
Destruction/Spoliation of Electronically Stored Information: “Absent
exceptional circumstances, a court may not impose sanctions
under these rules on a party for failing to provide electronically
stored information lost as a result of the routine, good-faith
operation of an electronic information system.” Rule 37(e), FRCP.

B. Discovery from Non-Parties:
(i)
Non-parties can be subpoenaed, pursuant to Rule 45, FRCP, to
produce documents. 17 If a discovery subpoena (not a trial
subpoena) is issued, “then before it is served on the person to
whom it is directed, a notice and a copy of the subpoena must
be served on each party.” Rule 45(a)(4), FRCP. Therefore, for
any discovery subpoena to be valid, you must also provide your
adversary with notice of the same by serving him or her with a
copy prior to serving the non-party witness or entity. This prior
notice is not true for trial subpoenas, which are made returnable
to the courthouse and not to an attorney’s office.
a. Subpoenas can be served anywhere within
the United States. Rule 45(b)(2), FRCP.
So long as the attorney is admitted to
practice in the issuing court (court where
action is pending, i.e., EDNY), the attorney
may issue and sign the subpoena.
Therefore, an attorney who is admitted in
the EDNY can always issue a subpoena
from the EDNY and make it returnable in a
foreign district (i.e., California) to obtain
documents that are located hundreds of
miles away.
Rule 45(a)(3) and Rule
45(b)(2), FRCP. It is important that the
subpoena be returnable within the out-of17

Rule 45 expressly requires that every subpoena include the full and unredacted “text of Rule
45(d) and (e)”. Rule 45(a)(iv). Rule 45(d) and (e) essentially inform the person subject to the
subpoena of his/her (i) duties in responding to the subpoena, such as how to produce documents
and electronically stored information, (ii) protections that the person is entitled to, (iii) right not to
have to personally appear if the subpoena is for the production of documents only, (iv) the right to
move to quash the subpoena, (iv) rights if claiming that the subpoenaed information is privileged
or protected. The court’s website includes form subpoenas with the required language that must
be included in every subpoena. See www.nyed.courts.gov under the “Forms and Instructions”
tab. Once there, click on “National Forms” and scroll down to civil subpoenas.
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state district to comply with the 100-mile
radius rule. “A subpoena may command a
person to attend a trial, hearing, or
deposition only . . . within 100 miles of
where the person resides, is employed, or
regularly transacts business in person. . . .”
Rule 45(c)(1)(A). However, if the pson is “a
party or a party’s officer” that person can be
compelled to attend anywhere “within the
state where the person resides, is
employed, or regularly transacts business
in person. . . .” Rule 45(c)(1)(B)(i). Also, a
“subpoena may command . . . production of
documents,
electronically
stored
information, or tangible things at a place
within 100 miles of where the person
resides, is employed, or regularly transacts
business in person….”
Rule 45(c)(2).
Thus, if a witness is located in California
and action is pending in EDNY, an EDNY
attorney can serve an EDNY issued
subpoena on the witness located in
California provided it specifies where within
100
miles
of
the
witness’
residence/business in California it is to be
returnable.
b. Subpoenas may now command, in addition
to testimony, “[a] command to produce
documents,
electronically
stored
information, or tangible things or to permit
the inspection of premises. . . . Rule
45(a)(1)(C), FRCP. The subpoena may
specify the form in which to produce the
electronically stored information.
Rule
45(a)(1)(C), FRCP.
c. If commanded to produce documents or
electronically stored information, you need
not
personally
appear,
unless
so
commanded in the subpoena.
Rule
45(d)(2)(A), FRCP.
d. 14-days after service of a subpoena or
before the time specified for compliance,
whichever is earlier, a person commanded
to
produce documents, electronically
stored information or allow a physical
inspection may serve written objection on
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the attorney for the commanding party.
Rule 45(d)(2)(B), FRCP.
e. Responding party need not produce
electronically stored information if “not
reasonably accessible because of undue
burden or cost.” Rule 45(c)(1)(D), FRCP.
Court order must then be obtained. Id.
f. If information, including electronically stored
information, is produced and it turns out
later to be privileged, the producing party
may notify the receiving party of the
privilege claim and the basis for it. “After
being notified, a party must promptly return,
sequester, or destroy the specified
information and any copies it has; must not
use or disclose the information until the
claim is resolved; must take reasonable
steps to retrieve the information if the party
disclosed it before being notified . . . .” Rule
45(c)(2)(B), FRCP. The receiving party, if it
wants to challenge the privilege claim, may
“promptly present the information under
seal to the court for the district where
compliance is required [the foreign state,
i.e., California] for a determination of the
claim.” Id. See also, Rule 26(b)(5)(B),
FRCP
and
this
section
at
Part
VI(B)(b)(1)(ii)(b)(i), supra.
See also
footnote 15, supra, concerning Privilege
Logs.

C. Uniform Definitions in Discovery Requests—See Local Civil Rule
26.3.
a. E-mails and documents stored electronically
are discoverable.
b. Attorneys are expected to cooperate with
each other in all phases of discovery. Local
Civil Rule 26.4.
4)

Physical and Mental Examinations Under Rule 35
Rule 35 goes hand in hand with Rule 26’s requirement of expert
disclosure. When an expert’s report is exchanged, Rule 26 requires that
the expert’s qualifications be disclosed, a listing of all publications
authored by the expert for the past 10 years, the expert’s compensation,
four years worth of cases that the expert has testified in either at trial or at
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deposition. Rule 26(a)(2), FRCP. Expert disclosure is done through
interrogatory responses. Experts may be deposed by the adverse party,
provided the expert’s reasonable fee is paid in advance.
With respect to physical and mental examinations, if you want to
get a report of this examination, you must request it. Rule 35(b)(1),
FRCP. “The examiner’s report must be in writing and must set out in
detail the examiner’s findings, including diagnoses, conclusions, and the
results of any tests.” Rule 35(b)(2), FRCP. However, once the examiner’s
report has been delivered to you, the other party “may request—and is
entitled to receive [from you] . . . reports of all earlier or later examinations
of the same condition.” Rule 35(b)(3), FRCP.
5)
Requests to Admit Under Rule 36
The answering party has 30 days to respond. Can request an admission
about “facts, the application of law to fact, or opinions about either; and . .
. the genuineness of any described documents. Rule 36(a)(1)(A) and (B),
FRCP.
VII. Motion Practice
a) Local Civil Rules: In the Eastern District, the attorneys for the parties must
confer in good faith prior to commencing motion practice on discovery
proceedings or any other non-dispositive pretrial dispute. Local Civil Rule
37.3(a). Telephone the Magistrate Judge (check first with the Magistrate’s
Individual Rules) if a dispute arises during a deposition. Local Civil Rule 37.3(b).
If the dispute cannot be resolved or if the court cannot be reached by telephone
for a ruling, the affected party can arrange for a teleconference with the court and
all parties on line or the affected party can send the court a letter with copies to
all parties, not exceeding three pages in length, and exhibits may be included.
Local Civil Rule 37.3(c). Thereafter, opposing counsel, within 4 days of receiving
such a letter, may respond in kind with a three page letter in opposition. Id. The
Court may issue a letter ruling, by writing its decision in the margin of the letter
motion. Local Civil Rule 37.3(e). In the Southern District, follow Local Civil Rule
37.2 and request “an informal conference with the Court by letter-motion for a
pre-motion discovery conference . . . .” Thereafter, if the request for a pre-motion
conference was denied or the dispute was not resolved at the conference, you
may then make your discovery motion under Rules 26 through 37, FRCP. When
making your discovery motion under Rules 26 through 37, FRCP, Local Civil
Rule 5.1 requires that you ”shall quote or attach only those portions of the
depositions, interrogatories, requests for documents, requests for admissions . . .
, together with the responses and objections thereto. . . .”
b) Time Periods for Motion Service Under the Federal Rules:
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A motion served on 14 days notice (Rule 6(c), FRCP), plus 3 days for mailing
(Rule 6(d), FRCP). Opposing affidavits are served no later than 7 days prior to
hearing. Rule 6(c)(2), FRCP. See also Local Civil Rule 6.1(a),
c) Select Local Rules: Time Periods for Motion Service:
Local Civ. R. 5.2-- Service via electronic filing under PACER is proper service,
but always check first with the assigned judge’s individual rules.
Local Civ. R. 5.3-- Overnight Delivery is deemed service by mail; no service by
fax unless agreed to by all parties or a court order to that effect—otherwise such
service is considered void.
Local Civil Rule 6.1(a)-- On discovery motions pursuant to Rules 26 through 37,
movant selects arbitrary return date. Then answering papers must be served
within 7 days thereafter and reply papers 2 days after that.
Local Civil Rule 6.1(b)-- Dispositive Motions (i.e., summary judgment under Rule
56) 18, movant again selects an arbitrary return date. This time, however, you
have until 14 days in which to serve answering papers in opposition. Reply
papers, if any, are then served within 7 days after that.
Local Civil Rule 6.1(d)—No ex parte orders to show cause are permitted unless a
good faith showing can be made why a notice of motion will not suffice.
Local Civil Rule 6.2: Orders on Motions—A signed memorandum decision or an
oral decision on a motion shall constitute the order of the court, unless a settle
order is directed.
The federal rules do not contemplate service of an order with notice of entry as in
state practice. Therefore, appeals begin to rule from the entry date. See Rule
4(a)(1)(A), Rules of Appellate Procedure—“In a civil case . . . the notice of appeal
. . . must be filed with the district clerk within 30 days after entry of the judgment
or order appealed from.”(emphasis added). 19 Since the notice of appeal must
now be filed electronically, the 30-day time period is stopped at that point.
Beware—if you fail to check the docket on PACER, an adverse decision could
have been entered without your even knowing about it and thus, your time in
which to file an appeal could be jeopardized.

18

Dispositive motions are any motions which can effectively dispose of a case. Hence, these
motions are not just limited to Rule 56, FRCP, summary judgment motions. They can also
include a motion to preclude an expert for failure to properly disclose, pursuant to Rule 26(a)(2),
FRCP.
19
With limited exceptions such as interlocutory appeals on an issue of qualified immunity,
appeals are only from final orders (i.e., summary judgment dismissing an action) or from a
judgment.
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d) Judge’s Individual Rules: Once a case is filed in the Clerk’s office, it is
immediately assigned to both a District Judge and a Magistrate Judge.
Immediately obtain a copy of the Judge’s rules from the court’s website (i.e.,
www.nyed.uscourts.gov then go to “Our Judges” on the top of the screen and
select “Individual Motion Practices and Rules”). Many judges require that before
a motion is served, a briefing schedule is worked out with the parties either
beforehand or at a conference before the Court. See also, Section V, supra.
e) Examples of Various Types of Motions (Always consult Local Rules and
Judge’s Individual Rules):
1) Rule 11 Motions: Make and serve motion, but allow 21 days after
service before filing with court. This 21-day time period allows other
party to withdraw or reconsider its position concerning the
challenged issue.
2) Rule 56 Summary Judgment Motions. Make certain that a Local
Civil Rule 56.1 Statement of undisputed facts is filed with your
motion or it could be a ground for automatic dismissal. In
opposition to summary judgment, make certain that a Local Civil
Rule 56.1 Statement of contested facts is filed and that it tracks the
movant’s 56.1 Statement, paragraph by paragraph.
3) (a) Rule 12 Motions Generally: Motion made prior to responding to
pleadings. If motion denied, you have 14 days to serve a
responsive pleading. Rule 12(a)(4)(A), FRCP. These motions deal
with “(1) lack of jurisdiction over the subject matter, (2) lack of
jurisdiction over the person, (3) improper venue, (4) insufficient
process, (5) insufficient service of process, (6) failure to state a
claim upon which relief can be granted, (7) failure to join [an
indispensable party].” Rule 12(b), FRCP.
(b) Motion for judgment on the pleadings: Self explanatory. If
additional matters outside the pleading are allowed, then the motion
is treated as one for summary judgment under Rule 56 (if that
happens, do not omit a Local Civil Rule 56.1 Statement). Rule
12(d), FRCP. The same is true if a motion is made under Rule
12(b)(6) for failure to state a claim—it can also be treated as a Rule
56 summary judgment motion if matters outside the pleadings are
presented. Rule 12(d), FRCP.
(c) Rule 12(e) motion for more definite statement in the pleadings:
Movant must point out the defects in the pleading. If motion
granted and not complied with within 14 days, pleading may be
stricken.
(d) Rule 12 Motion to Strike—Motion made prior to responding to
pleading or, if no response is permitted (i.e., an Answer), within 21
days after service of the objectionable pleading. Rule 12(f)(2),
FRCP. This is a motion to strike from any pleading “an insufficient
defense or any redundant, immaterial, impertinent, or scandalous
matter.” Rule 12(f), FRCP.
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(i)

CAVEAT: If you make a motion under Rule 12, you
waive any claim that you may have for “lack of
jurisdiction over the person, improper venue, insufficient
process, or insufficient service of process, unless you
include it as part of your motion. If you do not make a
Rule 12 motion, you still waive the above defenses,
unless you include it as a defense in your answer or
amended answer. Rule 12(h)(1), FRCP.
(ii)
Motion for failure to state a claim, failure to join an
indispensable party or failure to state a legal defense to
a claim can be raised at any time, whether by motion, in
the pleadings or at the time of trial. Rule 12(h)(2),
FRCP. See also, Section III(A)(e)(iii), supra.
(iii)
Lack of subject matter jurisdiction (i.e., diversity) can be
raised at any time. Rule 12(h)(3), FRCP.
4) Amended Pleadings under Rule 15. Party may amend as of right
within 21 days after serving it, or, within 21 days of service after
service of a responsive pleading (i.e., Answer) or a Rule 12(b)
motion, whichever comes first. Other than that, to amend a
pleading, must make a motion or get a signed stipulation from your
adversary. “The court should freely give leave when justice so
requires.” Rule 15(a)(2), FRCP.
(i)
Relation back doctrine: “An amendment to a pleading
relates back to the date of the original pleading when . .
.” statute so provides or if it “arose out of the conduct,
transaction, or occurrence set out—or attempted to be
set out—in the original pleading. . . .” Rule 15(c)(1)(B),
FRCP. This is important if you name a “John Doe” as a
defendant and thereafter, after the statute of limitations
runs, you learn John Doe’s true identity. It is also
useful if you had named the wrong, but similar sounding
corporate entity and thereafter, learned the name of the
proper entity to be charged. You may change the name
of the defendant and get the benefit of “relation back” if
the new defendant had notice of the lawsuit, would not
be prejudiced and “knew or should have known that the
action would have been brought against it, but for a
mistake concerning the proper party’s identity.” Rule 15
(c)(1)(C), FRCP.
5) Discovery Motions Under Rule 37 and Local Civil Rules 37.1 and
37.3—If your adversary does not respond to your discovery
requests or is evasive in his or her response to your requests (i.e.,
interrogatories, document production, requests to admit or fails to
designate a Rule 30(b)(6) witness or a witness refuses to answer a
question at a deposition), before you may seek sanctions, with two
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exceptions, you must first move to compel under Rule 37, FRCP.
The exceptions are if there is non-compliance with a Rule 16
Scheduling Order or failure to provide Rule 26(a) accelerated
disclosure. In those two instances, you may, at the same time,
move to compel and for an award of sanctions. For noncompliance with a Rule 16 Scheduling Order, Rule 16, FRCP, itself
provides for sanctions and the award of attorney’s fees. Rule 16(f),
FRCP.
Before making any such Rule 37 motion, you must certify that you, in
good faith, attempted to resolve these issues with your adversary in an
attempt to avoid judicial intervention. Rule 37(a)(1), FRCP.
CAVEAT: The losing party on a Rule 37 motion to compel will be
ordered to pay the prevailing party’s attorney’s fees in
making/defending against the motion. Rule 37(a)(5)(A) and (B). “If the
[Rule 37] motion is granted—or if the disclosure or requested discovery
is provided after the motion was filed—the court must . . . require the
party . . . whose conduct necessitated the motion . . . to pay the
movant’s reasonable expenses incurred in making the motion,
including attorney’s fees.” Rule 37(a)(5)(A). “If the motion is denied,
the court . . . must . . . require the movant, the attorney filing the
motion, or both to pay the party . . . who opposed the motion its
reasonable expenses incurred in opposing the motion, including
attorney’s fees.” Rule 37(a)(5)(B).
Once the court has ordered a discovery response by granting the Rule
37(a), FRCP, motion to compel and your adversary continues to fail to
comply, then such “failure may be treated as contempt of court.” Rule
37(b), FRCP. Rule 11 sanctions are not applicable to discovery
motions, Rule 11(d), FRCP. Rule 37 provides for sanctions in
discovery motions.
(i)
Before making a discovery motion, Local Civil Rule
37.3(a) requires you to “attempt to confer in good faith
in person or by telephone in an effort to resolve the
dispute.” Rule 37, FRCP, requires a certification that
you attempted to confer in good faith with your
adversary accompany your motion. Rule 37(a)(1),
FRCP. Remember, Local Rule 37.3 is applicable only
in the Eastern District (See Section VII(a)(Motion
Practice), supra).
(ii)
The court should be notified by telephone of any
dispute that cannot be resolved during a deposition,
and an oral ruling, on the record, will be made. Local
Civil Rule 37.3(b).
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(iii)

If unable to resolve discovery dispute or if you cannot
reach court by telephone during deposition, Local Civil
Rule 37.3(c) allows you the option of doing one of the
following:
A. arranging a teleconference with the court and
all parties at a later date; or
B. write the court by letter not exceeding 3 pages
in length. Adversary has 4 days to respond
after receiving such letter with a letter in
opposition which cannot exceed 3 pages in
length.
Local Civil Rule 37.3(c). See also, Section VII, supra.
6) Motions to Preclude Expert
Depending upon the ultimate outcome of the case if an expert is
precluded, such a motion could be deemed dispositive. Hence, the
time to make such a motion should be within the time frame set for
dispositive motions in the Initial Scheduling Conference.
Not only must a narrative report of your expert be provided, but
also, a listing of publications that your expert has authored for the
past 10 years, a listing of cases in which the expert testified (both
deposition and trial) for the past 4 years, compensation paid for the
study and testimony, and the qualifications of the witness. Rule
26(a)(2)(B), FRCP. Failure to adhere to this expert disclosure rule
could result in the expert being precluded.
7) Motions for Reconsideration Under Local Civil Rule 6.3
You have 14 days from the date of entry to bring a notice of motion
for reconsideration. Affidavits are not permitted with this motion.
Only a notice of motion and accompanying memorandum of law
which sets “forth concisely the matters or controlling decisions
which counsel believes the court has overlooked.” Local Civil Rule
6.3.
f) Substitutes for Affidavits—28 U.S.C. §1746 and Local Civil Rule 1.9: “a
statement subscribed under penalty of perjury as prescribed in 28 U.S.C. §1746”
is an acceptable substitute for an affidavit or verified statement. Local Civil Rule
1.9.
VIII. Joint Civil Pre-Trial Orders
At the initial Scheduling Conference, a date is usually set for the final pretrial conference. Rule 16, Fed. R. Civ. Proc. Prior to that conference, many
district court judges require that a joint civil pre-trial order be submitted in
advance. Plaintiff has the burden of making the initial draft of this document. It is
a good idea to circulate the same to your adversary by e-mail in Word format.
Request that your adversary track any changes, additions and/or inclusions that
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he or she may make to this document. Because this is a “joint” order, the parties
must come to a meeting of the minds as to how this document should be drafted.
Consult the judge’s Individual Rules for each judge’s specific requirements.
Essentially, this joint civil pre-trial order lists counsel for each party, jurisdictional
statement, all witnesses including experts, each party’s contention, stipulations of
uncontested fact, listing of exhibits and estimation of length of trial.
With respect to your listing of exhibits, it is always a good idea to include
the pre-marked exhibits in an exhibit binder, a copy of which is furnished to the
court.
IX.

Electronic Case Filing

Effective August 2, 2004, electronic filing is mandatory in all civil cases
filed in the Eastern District.
Electronic filing means that, once registered, you can file all documents in
a civil action via the internet without having to leave your office. 20 You can also
retrieve any document listed on the court’s docket sheet via the internet (must
register with PACER). In addition, by registering to file electronically, the Court
will automatically notify you via e-mail of any activity (filings, entry of orders, etc.)
on cases in which you are designated as the attorney of record. Finally, because
electronic filing is mandatory, you can serve your adversary via e-mail, because
your adversary is also required to be registered.
You must separately register with both the EDNY and the SDNY. Once
registered, you will be issued a user name and password, which will be your
electronic signature for Rule 11 purposes. Therefore, each attorney in your office
must register. To file electronically, it is necessary that you have Adobe Acrobat
Exchange software to convert your documents to a PDF format. Once the
document has been converted, you can then download them to the court via the
internet..
The EDNY has a 2 hour training program conducted once a month which
will instruct you on how to up and down load documents electronically, including
the initial filing documents (Complaint and Civil Cover Sheet). It will also review
the procedure for filing of motions, whether it be piecemeal or fully briefed.
Contact Ms. Cynthia Mann (631.712.6011) at the EDNY in Central Islip for a
listing of dates for ECF training.

20

Even though documents have been filed electronically, check the judge’s individual rules.
Some judges require a courtesy hard copy of the same also to be filed with chambers.
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I.

General Information
A. Who May File

Effective February 3, 2014, attorneys may electronically open and file civil cases in CM/ECF if
the following conditions are met:
(1) The attorney has a valid CM/ECF login and password issued by the Eastern District of
New York.
(2) One of the following is true:
•

All filing fees will be paid online with a credit card through pay.gov; or

•

No filing fee is required (i.e., cases filed by the U.S. government or
exempted by statute).

(3) The attorney is a member of the EDNY bar.
(4) No motion for a temporary restraining order or order to show cause accompanies the
initiating document.

B. Attorney Checklist
Before opening a new civil case:
o Read and become familiar with all instructions in this CM/ECF Electronic New Civil
Case Opening Manual ( the “Manual”).
o Prepare the following documents to file and convert to PDF format:
•

Initiating Document (i.e., Complaint, Notice of Removal, Petition)

•

EDNY Civil Cover Sheet found at:
https://www.nyed.uscourts.gov/sites/default/files/forms/js44-45.pdf

•

Fillable Summonses (as applicable) found at:
https://www.nyed.uscourts.gov/sites/default/files/forms/AO440-NYED.pdf

During the case opening process you will receive your case number and add your case
number to these documents.
o Have your credit card available for the payment of filing fees. If you plan on paying the
filing fee by check, you must file in paper format.
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C. Overview of Opening a New Case
The electronic case-opening process consists of two steps. You must complete BOTH STEPS:
(1)

Open the case by providing sufficient information about the case for CM/ECF to
create a docket; AND

(2)

File your case-initiating document. If you complete step (1) but do not complete
step (2), your case will be closed. Detailed instructions for each of these steps
are included in this Manual.

To successfully open a case electronically:
o Complete the entire process as instructed in this Manual.
o Enter all necessary information on CM/ECF screens.
o Docket the lead event and upload all PDF documents.
o Enter all necessary information on the pay.gov screens.
o DO NOT click the back button once you begin the process.
o DO NOT electronically open cases that should be filed under seal, or upload documents
that should be filed under seal.
o DO NOT attempt to open the same case twice.
In using CM/ECF to open your case electronically, please understand that CM/ECF was
originally optimized for internal court use; allowing attorneys to open cases electronically
requires that attorneys be given access to parts of the program not initially set up for use by the
public. This means that some drop-down menus may contain choices that will never be
applicable to you in opening a case, and that some fields are for internal use only, and should be
left blank by you during the case opening process.

D. After Opening a New Civil Case
Certain supporting documents, such as your Civil Cover Sheet, must be filed immediately after
filing your case-initiating document. (See Section III, below, for additional information.)
However, do not file any subsequent motion until judges have been assigned to your case.

You will receive a case number during the case opening process, but judges will not be assigned
to your case until court staff have reviewed your case-initiating documents. This process should
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be completed within 1-2 business days of case-opening. You will receive a Notice of Electronic
Filing through CM/ECF when a Notice of Judge Assignment is filed in your case.

II.

Instructions for Opening a New Civil Case
A. Getting Started

Log in to CM/ECF
Click [Civil] on the blue menu bar at the top of the CM/ECF screen.
Select [Open a Civil Case (Attorney)] under the Open a Case category.

Note: Before proceeding further you must have completed a JS 44-45 Civil Cover Sheet. You
must use the version dated 1/9/2013 (available from the Court’s website at
www.nyed.uscourts.gov/forms/js44-civil-cover-sheet). Information from the Civil Cover Sheet
is required during the electronic case opening process, and other versions of the Civil Cover
Sheet will not provide you with all the information you need to open your case electronically.
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The Civil Cover Sheet itself must also be electronically filed as an attachment to the initiating
document during the case opening process.
On the “Welcome” screen, click “Next”.
The page you see will provide a synopsis of the case opening process. Please read and click
“Next”.

B. Selecting the Divisional Office and Case Type
On the next screen, you will be prompted to select from drop-down menus for “office”

and

“case type”.

For “Case type” select “cv” to indicate that you are opening a civil case. There are other options
in the “Case type” drop-down menu, but DO NOT use them – only civil cases may be
electronically opened by attorneys at the present time.
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The “Date filed” is automatically displayed on the screen and cannot be modified.
Leave “Other court name” and “Other court number” blank.

The “Office” drop-down menu provides choices to past and present divisions of the Eastern
District.
•

Brooklyn

•

Central Islip

[DO NOT select Hauppauge or Uniondale]
The appropriate division for your case is determined by the Court’s Division of Business Rule.
(Local Rule 50.1). You may not choose a division based on your personal preference; you must
select the division based on your answers to Division of Business questions on Page 2 of the
Civil Cover Sheet.
•

If you answered (1) “yes” to questions 1 or 2(a) OR (2) “no” to question 2(b) and
defendant resides in Nassau or Suffolk County, then select Central Islip from the dropdown menu.

•

For all other cases - select Brooklyn.

Once you have made your selections for “Office” and “Case Type”; click “Next”.

C. Providing Statistical Information
The following screen collects statistical data about your case. Please read the instructions below
carefully. The information required to complete this screen should be found either on your
completed Civil Cover Sheet (09/13) or in the complaint.

Complete the fields on the statistical screen as detailed below, then click “Next”:
1. Jurisdiction: A drop-down menu is provided. You should choose the option that
best reflects your basis for invoking federal court jurisdiction. Your choice here
should match your selection in Section II of the Civil Cover Sheet. However, note
that there are five options in the onscreen drop-down menu:
•

U.S. Government Plaintiff

•

U.S. Government Defendant

•

Federal Question
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•

Diversity

•

Local Question

Only the first four of these options should be considered. Do not use the “local
question” option; this is not a valid basis for asserting federal jurisdiction. The system
default is “Federal Question”; please remember to choose another selection if this is
not accurate.

2. Cause of action: Select the appropriate code from the drop-down list. If you have
more than one cause of action, enter the first one only; your selection must match the
civil statute number you entered in Section VI of the Civil Cover Sheet. It is not
necessary to enter any information in the “filter” field, though you may find this field
helpful in narrowing the choices in the drop-down menu; for instance, if the
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appropriate choice is 28 U.S.C. § 1391, you may type “1391” in the filter field rather
than scrolling through all the choices in the drop-down list.
3. Nature of suit: Select the appropriate code from the drop-down list. Your selection
must match the nature of suit you checked in Section IV of the Civil Cover Sheet.
You may also type this code into the “filter” field to quickly locate the correct choice
in the drop-down menu.
4. Origin: Though there are several options provided in the drop-down menu, you may
select only “1 (Original Proceeding)” or “2 (Removal from State Court)”. All other
options are for COURT USE ONLY. Select “1 (Original Proceeding)” when filing a
Complaint or Petition. Select “2 (Removal from State Court) when filing a Notice of
Removal. Your selection must match the option you checked in Section V of the Civil
Cover Sheet.
5. Citizenship plaintiff/Citizenship defendant: Complete these fields only if you
selected “4 (Diversity)” in the “Jurisdiction” field. Your selections must match the
options you checked in Section III of the Civil Cover Sheet. On both the Civil Cover
Sheet and online, you should make your choices based on the citizenship of the firstnamed plaintiff and first-named defendant.
6. Jury Demand: Select the appropriate code from the drop-down menu. Note that
marking the field is equivalent to marking the Civil Cover Sheet and is not sufficient
in itself to constitute a demand for a jury trial pursuant to Fed. R. Civ. P. 38. As
your choice should be based on the state of the record at the time of filing, it is
unlikely that you will pick “b” or “d” at the time of e-filing a complaint:
•

n(None): no party has yet requested a jury trial

•

b(Both): both plaintiff and defendant have requested a jury trial

•

d(Defendant): defendant has requested a jury trial and plaintiff has not

•

p(Plaintiff): plaintiff has requested a jury trial and defendant has not

7. Class Action Under Fed. R. Civ. P. 23: Select the appropriate code from the dropdown menu. Your selection must match your response to this question in Section VII
of the Civil Cover Sheet. Please note: If you are filing a FLSA collective action,
answer no.
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•

n (no Class Action Alleged)

•

y (Class Action Alleged)

8. Demand ($000): Enter the dollar amount to the nearest thousand with no
punctuation. That is, if the complaint asserts damages in the amount of $75,000, enter
“75”; if the complaint asserts damages in the amount of $5,000,000 enter “5000”. The
smallest amount which can be entered is “1” (for $1,000.00). Round up or down as
needed to the nearest thousand (e.g., $750.00 = 1; $1,498.56 = 1; $25,501.99 = 26). If
no specific dollar amount is demanded in the complaint, leave this field blank.
9. Arbitration Code: Leave this field blank.
10. County: The drop-down menu for “County” lists every county in New York as well
as choices for “XX US, Outside home state” and “XX Outside US”. In most cases,
you should make your choice based on the residence of the first-named plaintiff.
Where the United States is a plaintiff, make your selection based on the residence of
the first-named defendant; or, in land condemnation cases, the county where the
property at issue is located.
11. Fee Status: There are seven choices in this drop-down menu. However, only four of
them will be used by attorneys during the electronic case-opening process. If you plan
to pay filing fees online with a credit card through pay.gov at the time of filing, select
“pd (Fee Paid)”; if you are filing an action on behalf of the United States, select
“none (no fee required)”; if you are filing an action in which the fee is waived by
statute, select “wv (Fee Waived)”; if you are filing a motion to proceed
informa pauperis, select “IFP Pending”.
12. Fee Date: System generated. Do not modify.
13. Date Transfer: Leave this field blank.
Once all the required information is correctly selected, hit “Next”.

D. Adding Parties
The screen you see will display an alert regarding the next step in the process, during which you
will add parties in the case to the docket, and provide basic information about those parties

Page 464 of 792

Review the information and hit “Next”.
1. Party Name : You will be asked to enter the name of each party named in the case initiating document. This process will create the online docket for your case.
Add parties in the order in which they appear in the caption of the case-initiating
document. Use upper and lower case letters to input names (i.e., “Jane Doe” or “XYZ
Corporation”). DO NOT USE ALL CAPS. For additional instructions regarding the
proper entry of party names please refer to the Appendix to this manual entitled
“Instructions for Searching and Adding Parties for Attorney Civil Case Opening”.
The first step in adding a party is to run a search to see if that party is already in the
Court’s CM/ECF database. Large corporations, especially, may have been involved in
prior litigation in the Eastern District of New York, which means that their information
will already have been added to the system. Please do not create a duplicate database
entry for a person or company with an existing record in the database.
Look for the “Search for a party” option in the right pane of the screen shown below.
Type the party’s last name – or if a business, the business name - in the “Last/Business
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Name” field. Complete the “First Name” and “Middle Name” fields, as applicable, and
click “Search”.

Search results will then be displayed. . If one of the names displayed in the “Search
Results” box matches the party in your case, click on the party name to highlight it, and
then click “Select Party”. If no match is found, click “Create New Party”.
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2. Party Information: Whether or not you found a match for your party in the database,
you will next see a screen with numerous fields for the entry of information about the
person or entity you have identified as a party in your case. Please note that, unless you
know that the party you are entering is appearing pro se, most of these fields should be
left blank: change only the “Role” field, and if applicable, the “Party text” and
“Corporation” fields.
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plaintiff

Important Note: Do not enter a party’s address or contact information (unless you know
for sure that the party is appearing pro se), and do not change the “Start date”, or modify
the “Notice” option.

Role: Select the correct party “Role”. Note that this field defaults to “Plaintiff”.

Party Text: Enter any descriptive “Party text” information appearing in the caption of the caseinitiating document (i.e. “individually”, a “New York corporation” etc.). Add “1 through 10,
inclusive” in the “Party text” field for Doe defendants, if applicable. Note: Do not enter any
alias, corporate parent, or other affiliate information in this field (see the “Editing Party
Information” section below for information about adding alias, corporate parent, or other affiliate
information).
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After completing the few required fields on the screen shown above, click the “Add Party”
button.
A new search screen will be displayed, (see screen below), from which the user can search for
and add additional parties. Repeat the above process until ALL parties in your case have been
entered.

E. Editing Party Information
After searching for, selecting, and adding all parties, the parties’ names will appear in the left
pane, in the “participant tree” (see screen below). Parties added to civil cases will have control
icons in the participant tree so the user can add aliases, corporate parents, etc., for the party
during the case-opening process.

From this screen, the user can:
•

Add an alias or corporate parent by clicking on the corresponding
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“add” icon;

•

Edit the party information by clicking on the pencil

•

Delete the party by clicking the red

•

Add a new party by clicking on the “Add New Party” button at the top left of the screen.

“edit” icon;

“delete” icon; or

F. Creating the Case
After all parties have been entered, the correct roles assigned, and any necessary aliases or
corporate parents/affiliates added, click “Create Case” (as shown on screen below).

A pop-up window will appear. Click “Yes” to proceed with the case opening only if all parties
have been added. Click “No” to return to the party screen.
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The new case number you are given on this screen must be entered on all documents filed with
the Court in this case. Remember to format the case number correctly, however. You will need to
add the case type (“CV”).
On documents filed after judges have been assigned to your case, the case number should include
the judges’ initials.

G. Docketing the Lead Event
You must now file and docket the case-initiating document or “lead event” to complete the
opening of the new case. Otherwise, the case you just opened will be closed. See Section III
below for instructions on how to file and docket case-initiating documents.

Page 471 of 792

III.

INSTRUCTIONS FOR E-FILING THE CASE-INITIATING DOCUMENT
A. Docketing the Lead Event

Now that you have opened the new civil case, you must file and docket the case-initiating
document or “lead event”. You should proceed directly to this step after opening the case
by clicking CIVIL on the blue menu bar, this will take you to the “Civil Events” screen. For all
initiating documents other than Notice of Removal, under the “Initial Pleadings and Service”
category, click on “Complaints and Other Initiating Documents”. (Notices of Removal are
treated separately.)

You must enter the case number of your new case.

When the correct case number has been entered, click “Next” to proceed. (You may be shown a
screen with a list of multiple cases; if so, check the box next to the correct case, and click
“Next”) Verify that the case number and case title are correct, and click “Next”.
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For Notices of Removal – Click CIVIL on the blue menu bar. Under Notices, select

Notice

of Removal. On the next screen, the Civil Case number will appear – make sure it is correct.
Then, hit Next.

B. Selecting the Lead Event
On the next screen you will see a list of available events. Select the appropriate lead event (e.g.
Complaint, Petition, Notice of Removal) and click [Next]. (For the full list of lead events refer
to the table of available events for each case type in the Available Case Types section).

For all Initiating
Documents other
than Notices of
Removal
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For Notices of
Removal

C. Case Number
The case number assigned will be displayed.
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Click [Next] on this screen. Do not alter any information or click the [Clear] button.

D. Selecting the Filer(s)
Select the filer by clicking on the party’s name. To select multiple filers, hold the [Ctrl] key on
your keyboard down and click all applicable filers.
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After all the filing parties are highlighted, click [Next] to proceed.

E. Associating the Filing Attorney with the Filing Party
Once you have identified the party filing the case-initiating document, you must identify the
attorney who represents that party. However, your options are limited. At case opening, the
system allows only the attorney whose CM/ECF login and password are being used to file the
case-initiating document to be associated with the case. Once the case-initiating document is
filed, additional attorneys who wish to appear on the docket as counsel of record may file a
“Notice of Appearance” after the judge assignment has been completed by the Clerk’s Office.

The filing attorney, however, must be associated with the case as counsel of record when the
case-initiating document is filed. After selecting the filing party on the screen (shown on the
screen above), the next screen (shown on the screen below) will display a warning that “the
following attorney/party associations do not exist”. The box on the left-hand side of the page
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must be checked for each party the filing attorney represents. If that attorney is lead counsel and
wants to be identified as lead counsel on the docket sheet, click the “Lead” box to the right. The
“Notice” box on the right should be pre-populated with a checkmark – DO NOT UNCHECK
THIS BOX. When all necessary boxes are checked, click “Next”.

F. Selecting Party(s) That the Filing is Against
On the next screen, select the party that the filing is against by clicking on the party’s name.
To select multiple party names, hold the [Ctrl] key on your keyboard down and click all
applicable names under the “Select the Party” box or use one of the options under the “Select
a Group” section
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After all the parties that the filing is against are highlighted, click “Next”.

G. Uploading PDF Documents
The general process for uploading documents will be the same regardless of the type of lead
event you selected. Before proceeding, remember to add your new case number to the caption of
all documents you intend to file, and make sure that each document is saved as a PDF file.
(Either open your document using word processing software, add the case number, and then save
the document as a PDF file, or use the “edit document text” or similar function of Adobe Acrobat
to edit a previously created PDF file).

In brief, upload
(1)

the Complaint/Notice of Removal/Petition as your “Main Document’;

(2)

Attachment # 1 - Civil Cover Sheet.
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Attachment # 2 - Proposed Summons/Warrants of Arrest In Rem – when main
document is Complaint or Petition.
Attachment #2 – Exhibits when main document is a Notice of Removal.
(3)

Attachment #3 – Exhibit(s)

Main Document: Under “Main Document”, click “Browse”; you will be able to select the PDF
version of your Complaint/Petition/Notice of Removal from wherever it is stored on your
system.

Attachment #1: Click “browse” and you will be able to select the PDF version of your civil
cover sheet from wherever it is stored on your system. Select Civil Cover Sheet under the
category drop-down menu.
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Attachment #2: Click “browse” and you will be able to select the summon(es) from wherever
they are stored on your system. Select Proposed Summons under the category drop-down menu.

Attachment #3: Use the remaining lines for additional attachments (e.g., exhibits, state court
records) by clicking “browse” to upload the document. Then select the appropriate description
under the category drop-down menu.

After you have attached all necessary documents, click “Next”.

H. Filing Fee, IFP Motion Screen
On the next screen, you will be asked to indicate whether you are required to pay the filing fee.
Remember, unless no fee is due, you must pay the fee online by credit card.

On the following screen the fee will display in accordance with the lead event selected.
If the filing included a Motion to Proceed In Forma Pauperis (IFP), change the radio button to
Yes.
If the filing is being filed on behalf of the USA, change the radio button to Yes.
Once you have answered the questions, hit “Next”.
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If you answer NO, you will be directed to the pay.gov screen, and see the following screens,
which will allow you to pay the fee online with a credit card.
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Remember: DO NOT USE YOUR BROWSER’S BACK BUTTON
After you have hit the submit payment button, you will be redirected back to ECF to complete
your filing. If you do not complete the filing, you will have to refile your initiating document,
pay the filing fee again and then seek a refund.

I. Disclosure
The next screen will ask if the Disclosure Statement on page 2 of the Civil Cover Sheet was
completed. Type in Yes or No, then hit “Next”.

J. Docket Text Modification Screen
This screen will allow a generous amount of text to further describe your entry.
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Enter the appropriate text in the manner it should appear in the final docket text. (Note:
CM/ECF does not have spell check).
Click “Next” to proceed.

K. Final Docket Text Screen
The final docket text will be displayed with all attachment descriptions. Click “Next” to proceed.
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L. Notice of Electronic Filing (NEF)
The Notice of Electronic Filing (NEF) is displayed with all the filing information as a receipt of
the transaction.

Page 485 of 792

M. Judge Assignment
Upon the completion of the quality review, an NEF will be sent to the filing attorney’s email
with the notification of Judge assignment.

N. Issuance of Summons(es)
Any summons(es), attached during the case opening process, will be issued and entered on the
docket. Upon receipt of the NEF, the filer may print the official summon(es) for service.

O. Subsequent Filings
All subsequent filings may be submitted upon receipt of the Judge assignment notification.
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APPENDIX
Instructions for Searching and Adding Parties for Attorney Civil Case
Opening
A critical piece of case opening is the entry of party names. It is important that parties are
entered correctly because it not only impacts your case, but the general records of the court.
Please take a moment of your time to review the following guidelines.
I.

BEFORE YOU START:

Some important things to know:
1. Use only initial capitals - do not use All Caps.
2. Party names must be entered in the case in the order they appear in the caption of
complaint.
3. Party names added to the case should match the caption of the complaint exactly.
4. If the complaint contains more than twenty (20) plaintiffs, add only the first twenty (20)
plaintiffs to the case.
5. All defendants (no matter how numerous) must be added to the case.
6. Names of companies, organizations, government agencies, etc. are entered in the Last
Name field only.
II.

SEARCHING FOR A PARTY:

You must first search to see if a party is already in the ECF database. Please use the following
search hints.
For a person, enter the last name in the Last Name field and the first name in the First Name
field and click Search. You may get possible matches. If one of the selections matches the
party in the complaint exactly, then click on it and then click on Select Party. If there are no
search results or none of the results match exactly the party name, then click Create New Party.
For a corporation, organization or government agency, enter the party name in the Last
Name field and click Search. If there are possible matches and one of the selections matches the
party in the complaint exactly, then click on it and then click on Select Party. If there are no
search results or none of the results match exactly the party name in the complaint, then click
Create New Party.
Remember:
Scroll through all search results and select one that matches exactly the name in the complaint.
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If the exact same party name appears multiple times in your search results, select the first match
from the list of duplicates.

Role and Party Text:
After you have chosen either Select Party or Create New Party, you will see the Party
Information Screen.
You must select the appropriate role for the party from the drop down menu. Please note that
Role will default to Defendant, so please be sure to select the proper role.
The Party Text field is used for descriptive language. One example would be: in her official and
individual capacity. Only add party text if it appears in the caption of your complaint.
III.

SOME HELPFUL EXAMPLES

John and Jane Does:
When entering John Does and Jane Does as party, be sure to follow the complaint exactly.
For example:
Name in Complaint Caption: John Doe
Last Name: Doe
First Name: John
Middle Name: (blank)
Name in Complaint Caption: John and Jane Doe
Last Name: Doe
First Name: John and Jane
Middle Name: (blank)
Name in Complaint Caption : John Doe #1
Last Name: Doe #1
First Name: John
Middle Name: (blank)
Name in Complaint Caption: John Does Nos. 1 to 10
Last Name: Does
First Name: John
Middle Name; (blank)
Party Text: Nos. 1 to 10
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Real Property:
When entering real property, enter the address or property description in the Last Name field as
it appears on the complaint.

For example:
Name in Complaint Caption: 125 Main St., Brooklyn, NY 11201
Last Name: 125 Main St., Brooklyn, NY 11201
Vessels:
Enter the vessel name/description in the Last Name field and any additional information in Party
Text.
For example:
Name in Complaint Caption: M/V The Sea Ranch VI, having Official No. 1234
Last Name: M/V The Sea Ranch VI
Party Text: having Official No. 1234
Minors:
For privacy purposes (see Fed. R. Civ. P. 5.2) minor’s name should not appear in the complaint.
Rather, the minor’s initials should be used. When adding the minor as a party, add the initials in
capital letters in the Last Name field, separated by periods, but not spaces.
For example:
Name in Complaint Caption: M.G., a minor
Last Name: M.G.
Party Text: a minor
Name in Complaint Caption: M.G., a minor by her parent and natural guardian Shirley
Gaines
Last Name: M.G.
Party Text: a minor by her parent and natural guardian Shirley Gaines
Name In Complaint Caption: Shirley Gaines, as parent and natural guardian of M.G., a
minor
Last Name: Gaines
First Name: Shirley
Party Text: as parent and natural guardian of M.G., a minor
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Titles:
Titles should not be entered into either the Last Name field or the First Name field. Rather, they
are entered in the Title field on the Party Information Page.
For example:
Name in Complaint Caption: P.O. John Smith
Last Name: Smith
First Name: John
Title: P.O.
Name in Complaint Caption: Governor Richard Jones
Last Name: Jones
First Name: Richard
Title: Governor

Suffixes:
Suffixes should be entered in Party Text.
For example:
Name in Complaint Caption: Michael Smith, M.D.
Last Name: Smith
First Name: Michael
Party Text: M.D.

Unions and Trustees as Parties:
If the plaintiffs are a combination of Union and trustees, enter the first named plaintiff, which
should be the union, in the Last Name field. (Many unions already exist as parties in ECF so be
sure to conduct a thorough search) Enter the remained of the plaintiffs/trustees in Party Text.
For example:
Name in Complaint Caption: International Brotherhood of Painters Pension and Benefit
Fund by James Smyth, Mary Jones, and Richard Lyons as Trustees
Last Name: International Brotherhood of Painters Pension and Benefit Fund
Party Text: by James Smyth, Mary Jones, and Richard Lyons as Trustees
If the union is not named, enter the individual parties using the Last Name, First Name and
Middle Name field, adding any descriptive language as Party Text to the last name party.
For example:
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Names in Complaint Caption : James Smyth, Mary Jones, and Richard Lyons as
Trustees of Local 123 Welfare, Pension, Annuity and Job Training Trust Funds.
Last Name: Smyth
First Name: James
Last Name: Jones
First Name: Mary
Last Name: Lyons
First Name: Richard
Party Text: as Trustees of Local 123 Welfare, Pension, Annuity and Job
Training Trust Funds
Cities, Counties, and States:
Enter a city, county or state in te Last Name field as it appears on the complaint. Many cities,
counties and state already exist as parties in ECF so be sure to conduct a thorough name search
before creating a new party.
For example:
Name in Complaint Caption: State of New York
Last Name: State of New York
Name in Complaint Caption: Suffolk County
Last Name: Suffolk County
Name in complaint Caption: City of New York
Last Name: City of New York
Aliases:
If a party has an alias, enter the name using initial caps and follow the same guidelines as if
entering a regular party name. Once the party has been added, click on the Alias icon in the
participant tree. You will get a screen that allowing you to search for the alias. Enter the
last/Business name and click on search. You may get possible matches. If one of the selections
matches the alias, then click on it and then click on Select Alias. If there are no search results or
none of the results match exactly the party name, then click Create New Alias. After either
selecting or creating the alias you will get an Alias Information Screen. On this screen you
should select the type of alias from the Type drop down menu. The menu options are:
agent
aka
dba
exrel

= agent
= also known as
= doing business as
= on behalf of
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fdba
fka
nee
obo
other
rpi
ta

= formerly doing business as
= formerly known as
= born
= on behalf of
= other
= real party in interest
= trading as

For example:
Name in Complaint Caption: Michael Jones, also known as “Mikey Fingers”
Last Name: Jones
First Name: Michael
Alias Last/Business Name : Mikey Fingers
Alias Type: aka
Name in Complaint Caption: Joan Watson, doing business as Watson Investigations
Last Name: Watson
First Name: Joan
Alias Last/Business Name: Watson Investigations
Multiple Names:
If a party has multiple names add the extra names in the Middle Name field.
For example:
Name in Complaint Caption: John Michael Roosevelt Smith
Last Name: Smith
Middle Name: Michael Roosevelt
First Name: John

(Dated: 1/30/2014)

Page 492 of 792

Local Rules of the
United States District Courts for the
Southern and Eastern Districts of New York

Effective September 3rd, 2013
with amendments to

Rule 33.2 effective 12/19/2014
Rule 54.1 effective 1/30/2015
Adopted by the Board of Judges of the
Eastern District of New York and the
Southern District of New York
Approved by the Judicial Council of the Second Circuit

Page 493 of 792

Local Rules of the
United States District Courts for the
Southern and Eastern Districts of New York

Table of Contents
Page
LOCAL CIVIL RULES
1.1. Application of Rules ............................................................................................................................... 1
1.2. Night Depository .................................................................................................................................... 1
1.3. Admission to the Bar .............................................................................................................................. 1
1.4. Withdrawal or Displacement of Attorney of Record ........................................................................ 5
1.5. Discipline of Attorneys .......................................................................................................................... 5
1.6. Duty of Attorneys in Related Cases ................................................................................................... 13
1.7. Fees of Court Clerks and Reporters ................................................................................................... 13
1.8. Photographs, Radio, Recordings, Television .................................................................................... 14
1.9
Acceptable Substitutes for Affidavits [formerly Local Civil Rule 1.10]……………………...14
5.1. Filing of Discovery Materials .............................................................................................................. 15
5.2. Electronic Service and Filing of Documents……………. . . …………… . . . . . . . . . . . .. . .. 15
5.3. Service by Overnight Delivery . . . . . . . . . . . . . . . . . . . . . . . . . . . ……………………………17
6.1. Service and Filing of Motion Papers .................................................................................................. 17
6.2. Orders on Motions................................................................................................................................ 19
6.3. Motions for Reconsideration or Reargument ................................................................................... 19
6.4. Computation of Time ........................................................................................................................... 20
7.1
Motion Papers. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ……………...……….... . . . ...20
7.2
Authorities to be Provided to Pro Se Litigants ............................................................................... 22
7.1.1 Disclosure Statement ........................................................................................................................ 22
11.1. Form of Pleadings, Motions, and Other Papers ............................................................................ 23
12.1. Notice to Pro Se Litigant Who Opposes a Rule 12 Motion
Supported by Matters Outside the Pleadings. . . . . . ... . . ……………………… . . . . . ... 24
16.1. Exemptions from Mandatory Scheduling Order ........................................................................... 25
16.2. Entry and Modification of Mandatory Scheduling Orders by Magistrate Judges ..................... 26
23.1.1 Fees in Shareholder Derivative Actions............................................................................................ 26
26.1. Address of Party and Original Owner of Claim to Be Furnished ............................................... 26
26.2. Assertion of Claim of Privilege ......................................................................................................... 27
26.3. Uniform Definitions in Discovery Requests .................................................................................. 29
26.4. Cooperation Among Counsel in Discovery [formerly Local Civil Rules 26.5 and 26.7] ......... 31
26.5. Form Discovery Requests [formerly Local Civil Rule 26.6] ......................................................... 31
30.1. Counsel Fees on Taking Depositions More Than 100 Miles From Courthouse ...................... 32

Page

|

ii

Page 494 of 792

30.2. Telephonic and Other Remote Depositions [formerly Local Civil Rule 30.3] .......................... 32
30.3. Persons Attending Depositions [formerly Local Civil Rule 30.4]……………………….......33
30.4. Conferences Between Deponent and Defending Attorney [formerly Local Civil Rule 30.6]. 33
33.1. [Local Civil Rule Intentionally Omitted]............................................................................................. 33
33.2. Standard Discovery in Prisoner Pro Se Actions ............................................................................. 34
33.3. Interrogatories (Southern District Only) ......................................................................................... 36
37.1. Verbatim Quotation of Discovery Materials ................................................................................ 37
37.2. Mode of Raising Discovery Disputes With the Court (Southern District Only) ...................... 37
37.3. Mode of Raising Discovery and Other Non-Dispositive Pretrial Disputes With
the Court (Eastern District Only) .................................................................................................. 38
39.1. Custody of Trial and Hearing Exhibits ............................................................................................ 39
39.2. Order of Summation .......................................................................................................................... 40
47.1. Assessment of Jury Costs................................................................................................................... 40
53.1. Masters .................................................................................................................................................. 41
54.1. Taxable Costs ....................................................................................................................................... 41
54.2. Security for Costs ................................................................................................................................ 46
54.3. Entering Satisfaction of Money Judgment ...................................................................................... 46
55.1. Certificate of Default .......................................................................................................................... 47
55.2. Default Judgment ................................................................................................................................ 47
56.1. Statements of Material Facts on Motion for Summary Judgment .............................................. 48
56.2. Notice to Pro Se Litigant Who Opposes a Summary Judgment ................................................. 49
58.1. Remand by an Appellate Court ......................................................................................................... 51
65.1.1. Sureties .................................................................................................................................................. 51
67.1. Order for Deposit in Interest-Bearing Account............................................................................. 53
72.1. Powers of Magistrate Judges ............................................................................................................. 54
72.2. Reference to Magistrate Judge (Eastern District Only)................................................................. 54
73.1. Consent Jurisdiction Procedure ........................................................................................................ 55
77.1. Submission of Orders, Judgments and Decrees............................................................................. 56
81.1. Removal of Cases from State Courts ............................................................................................... 57
83.1. Transfer of Cases to Another District ............................................................................................. 57
83.2. Settlement of Actions by or on Behalf of Infants or Incompetents, Wrongful
Death Actions, and Actions for Conscious Pain and Suffering of the Decedent…..……...58
83.3. Habeas Corpus .................................................................................................................................... 59
83.4. Publication of Advertisements [formerly Local Civil Rule 83.6] ................................................. 60
83.5. Notice of Sale [formerly Local Civil Rule 83.7] .............................................................................. 60
83.6. Contempt Proceedings in Civil Cases [formerly Local Civil Rule 83.9] ..................................... 62
83.7. Court-Annexed Arbitration (Eastern District Only) [formerly Local Civil Rule 83.10] .......... 63
83.8. Court-Annexed Mediation (Eastern District Only) [formerly Local Civil Rule 83.11] ............ 71
83.9. Alternative Dispute Resolution (Southern District Only) [formerly Local Civil Rule 83.12]...78

Page

-iii-

Page 495 of 792

LOCAL ADMIRALTY AND MARITIME RULES
A.1. Application of Rules ............................................................................................................................ 80
B.1. Affidavit That Defendant Is Not Found Within the District........................................................ 80
B.2. Notice of Attachment .......................................................................................................................... 80
C.1. Intangible Property............................................................................................................................... 81
C.2. Publication of Notice of Action and Arrest; Sale ............................................................................ 81
C.3. Notice Required for Default Judgment in Action In Rem ............................................................ 82
D.1. Return Date in Possessory, Petitory, and Partition Actions ......................................................... 83
E.1. Adversary Hearing Following Arrest, Attachment or Garnishment ............................................ 83
E.2. Intervenors' Claims .............................................................................................................................. 83
E.3. Claims by Suppliers for Payment of Charges ................................................................................... 84
E.4. Preservation of Property ..................................................................................................................... 84
LOCAL CRIMINAL RULES
1.1. Application of Rules ............................................................................................................................. 85
1.2. Notice of Appearance........................................................................................................................... 86
12.4. Disclosure Statement .......................................................................................................................... 86
16.1. Conference of Counsel....................................................................................................................... 86
23.1. Free Press-Fair Trial Directives ........................................................................................................ 87
34.1. Post-Trial Motions .............................................................................................................................. 90
45.1. Computation of Time ......................................................................................................................... 91
47.1. Applications for Ex Parte Orders ..................................................................................................... 91
49.1. Service and Filing of Motion Papers ................................................................................................ 91
58.1. Petty Offenses--Collateral and Appearance .................................................................................... 92
59.1. Powers of Magistrate Judges ............................................................................................................. 93

Page

-iv-

Page 496 of 792

LOCAL PATENT RULES
1. Application of Rules ................................................................................................................................ 94
2. Initial Scheduling Conference................................................................................................................. 94
3. Certification of Disclosures .................................................................................................................... 94
4. Admissibility of Disclosures ................................................................................................................... 95
5. Discovery Objections Based on Local Paten Rules ............................................................................ 95
6. Disclosure of Asserted Claims and Infringement Contentions ........................................................ 95
7. Invalidity Contentions ............................................................................................................................. 96
8. Disclosure Requirements in Patent Cases Initiated by Declaratory Judgment ............................... 96
9. Duty to Supplement Contentions .......................................................................................................... 96
10. Opinion of Counsel ................................................................................................................................... 97
11. Joint Claim Terms Chart .......................................................................................................................... 97
12. Claim Constructions Briefing .................................................................................................................. 97
RULES FOR THE DIVISION OF BUSINESS AMONG DISTRICT JUDGES
SOUTHERN DISTRICT........................................................................................................................... 98
1. Individual Assignment System ............................................................................................................... 98
2. Assignment Committee ........................................................................................................................... 98
3. Part I ........................................................................................................................................................... 99
4. Civil Actions or Proceedings (Filing and Assignment)………………………………….……101
5. Criminal Actions or Proceeding (Filing and Assignment) ............................................................... 101
6. Criminal Proceedings (Filing and Assignment) ................................................................................. 102
7. Cases Certified for Prompt Trial or Disposition ............................................................................. 103
8. Criminal Motions .................................................................................................................................. 103
9. Petitions for Collateral Relief from Convictions ............................................................................. 103
10. Assignments to New Judges ............................................................................................................. 104
11. Assignments to Senior Judges .......................................................................................................... 105
12. Assignments to Visiting Judges ........................................................................................................ 105
13. Related Cases ...................................................................................................................................... 105
14. Transfer of Cases by Consent .......................................................................................................... 108
15. Transfers from Senior Judges. ............................................................................................... . . . 108
16. Transfer Because of Disqualification, etc. ...................................................................................... 108
17. Transfer of Cases Because of a Judges’s Death, Resignation, Prolonged Illness,
Disability, Unavoidable Absence, or Excessive Backlog ..................................................... 108
18. Designation of White Plains Cases .................................................................................................... 109
19. Reassignment of Cases to/from White Plains ................................................................................. 110
20. Removed Actions and Bankruptcy Matters ..................................................................................... 110
21. Social Security Actions and Habeas Corpus Petitions ....................................................................... 110
22. Filing at Either Courthouse ................................................................................................................ 111

Page

-v-

Page 497 of 792

EASTERN DISTRICT ............................................................................................................................. 112
50.1 Categories and Classification of Cases; Information on Cases and Parties .............................. 112
50.2 Assignment of Cases.......................................................................................................................... 114
50.3.1 Related Civil Cases ............................................................................................................................. 117
50.3.2 Related Criminal Cases ...................................................................................................................... 119
50.4 Reassignment of Cases ...................................................................................................................... 122
50.5 Miscellaneous Judge ........................................................................................................................... 122
50.6 Calendars ............................................................................................................................................. 123
50.7 Conference .......................................................................................................................................... 123

Page

-vi-

Page 498 of 792

JOINT LOCAL CIVIL RULES
UNITED STATES DISTRICT COURTS FOR THE
SOUTHERN AND EASTERN DISTRICTS OF NEW YORK
Local Civil Rule 1.1.

Application of Rules

These Local Civil Rules apply in all civil actions and proceedings governed by the Federal
Rules of Civil Procedure.
COMMITTEE NOTE
The Committee recommends that Local Civil Rule 1.1 be reworded in order to make clear
that the Local Civil Rules apply in all civil actions and proceedings governed by the Federal Rules of
Civil Procedure.
Local Civil Rule 1.2.

Night Depository

A night depository with an automatic date stamp shall be maintained by the Clerk of the
Southern District in the Pearl Street Courthouse and by the Clerk of the Eastern District in the
Brooklyn Courthouse.

After regular business hours, papers for the District Court only may be

deposited in the night depository.

Such papers will be considered as having been filed in the

District Court as of the date stamped thereon, which shall be deemed presumptively correct.
COMMITTEE NOTE
The Committee believes that it is unnecessary to have a Local Rule dealing with the hours of
opening of the Clerk’s Office, which are best set forth in the websites of the respective Courts.
Because the Advisory Committee note to the 2009 amendment to Fed. R. Civ. P. 6(a)(4) indicates
that a local rule is necessary to authorize the use of night depositories, the Joint Committee
recommends the retention of the portion of Local Civil Rule 1.2 dealing with night depositories.
Local Civil Rule 1.3.

Admission to the Bar

(a) A member in good standing of the bar of the State of New York, or a member in good
standing of the bar of the United States District Court in Connecticut or Vermont and of the bar of
the State in which such district court is located, provided such district court by its rule extends a
Page
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corresponding privilege to members of the bar of this Court, may be admitted to practice in this
Court on compliance with the following provisions:
In the first instance, each applicant for admission is required to file an application for
admission in electronic form on the Court’s Web site.

This one application will be utilized both to

admit and then to provide the applicant to the bar of this Court with a password and login for use
on the Court’s Electronic Case Filing (ECF) system.

The applicant shall adhere to all applicable

rules of admission.
The applicant shall (a) complete the application on-line, (b) submit the application
electronically, (c) print and sign a copy of the application, and (d) file the printed application and fee
with the Clerk, together with a certificate(s) of good standing and a supporting affidavit(s).
After submitting the application in electronic form, each applicant for admission shall file
with the Clerk, at least ten (10) days prior to hearing (unless, for good cause shown, the Judge shall
shorten the time), the signed paper copy of the verified written petition for admission stating:

(1)

applicant’s residence and office address; (2) the time when, and courts where, admitted; (3)
applicant’s legal training and experience; (4) whether applicant has ever been held in contempt of
court, and, if so, the nature of the contempt and the final disposition thereof; (5) whether applicant
has ever been censured, suspended, disbarred or denied admission or readmission by any court, and,
if so, the facts and circumstances connected therewith; (6) that applicant has read and is familiar
with (a) the provisions of the Judicial Code (Title 28, U.S.C.) which pertain to the jurisdiction of, and
practice in, the United States District Courts; (b) the Federal Rules of Civil Procedure; (c) the
Federal Rules of Criminal Procedure; (d) the Federal Rules of Evidence; (e) the Local Rules of the
United States District Courts for the Southern and Eastern Districts of New York; and (f) the New
York State Rules of Professional Conduct as adopted from time to time by the Appellate Divisions
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of the State of New York; and (7) that applicant will faithfully adhere to all rules applicable to
applicant’s conduct in connection with any activities in this Court.
The petition shall be accompanied by a certificate of the clerk of the court for each of the
states in which the applicant is a member of the bar, which has been issued within thirty (30) days of
filing and states that the applicant is a member in good standing of the bar of that state court. The
petition shall also be accompanied by an affidavit of an attorney of this Court who has known the
applicant for at least one year, stating when the affiant was admitted to practice in this Court, how
long and under what circumstances the attorney has known the applicant, and what the attorney
knows of the applicant's character and experience at the bar.

Such petition shall be placed at the

head of the calendar and, on the call thereof, the attorney whose affidavit accompanied the petition
shall personally move the admission of the applicant.

If the petition is granted, the applicant shall

take the oath of office and sign the roll of attorneys.
A member of the bar of the state of New York, Connecticut, or Vermont who has been
admitted to the bar of this Court pursuant to this subsection and who thereafter voluntarily resigns
from membership in the bar of the state pursuant to which he was admitted to the bar of this Court,
and who does not within 30 days of that voluntary resignation file an affidavit with the Clerk of this
Court indicating that such person remains eligible to be admitted to the bar of this Court pursuant
to other provisions of this subsection (such as because he is still a member of the bar of another
eligible state and, where applicable, a corresponding district court), shall be deemed to have
voluntarily resigned from the bar of this Court as of the same date the member resigned from the
bar of the underlying state, provided that such resignation shall not be deemed to deprive this Court
of jurisdiction to impose discipline on this person, pursuant to Rule 1.5 infra, for conduct preceding
the date of such resignation.
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(b) A member in good standing of the bar of either the Southern or Eastern District of
New York may be admitted to the bar of the other district without formal application (1) upon filing
in that district a certificate of the Clerk of the United States District Court for the district in which
the applicant is a member of the bar, which has been issued within thirty (30) days of filing and
states that the applicant is a member in good standing of the bar of that Court and (2) upon taking
the oath of office, signing the roll of attorneys of that district, and paying the fee required in that
district.
(c) A member in good standing of the bar of any state or of any United States District
Court may be permitted to argue or try a particular case in whole or in part as counsel or advocate,
upon motion (which may be made by the applicant) and upon filing with the Clerk of the District
Court a certificate of the court for each of the states in which the applicant is a member of the bar,
which has been issued within thirty (30) days of filing and states that the applicant is a member in
good standing of the bar of that state court, and upon paying the required fee. Attorneys appearing
for the Department of Justice may appear before the Court without requesting pro hac vice
admission. Attorneys appearing for other federal agencies must move for pro hac vice admission but
the fee requirement is waived and the certificate(s) of good standing may have been issued within
one year of filing. Only an attorney who has been so admitted or who is a member of the bar of this
Court may enter appearances for parties, sign stipulations or receive payments upon judgments,
decrees or orders.
(d) If an attorney who is a member of the bar of this Court, or who has been authorized to
appear in a case in this Court, changes his or her residence or office address, the attorney shall
immediately notify the Clerk of the Court, in addition to serving and filing a notice of change of
address in each pending case in which the attorney has appeared.
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COMMITTEE NOTE
[2013 Notes] The amendments to Local Civil Rule 1.3(c) have two purposes. First, to
conform the rule to local practice, i.e., to reflect the required fee for pro hac vice admission and the
practice, mandated by 28 U.S.C. ' 517, of not requiring Department of Justice attorneys, who are not
members of the bar of this Court, to be admitted pro hac vice before appearing. The second
purpose of the rule is to make pro hac vice admission less onerous for other federal agency attorneys
by waiving the fee requirement and easing the certificate of good standing requirement. It was the
considered judgment of the Court that pro hac vice admission remains necessary to ensure recourse
in the event of any violation of the rules of court.
[2011 Notes] The Committee recommends that Local Civil Rule 1.3(c) be amended to clarify
that a motion for admission pro hac vice may be made by the applicant, and does not need to be
made by a member of the Court’s bar. This is a logical corollary of the fact that the Southern and
Eastern Districts no longer require that attorneys admitted pro hac vice be associated with local
counsel who are members of the Court’s bar.
Local Civil Rule 1.4.

Withdrawal or Displacement of Attorney of Record

An attorney who has appeared as attorney of record for a party may be relieved or displaced
only by order of the Court and may not withdraw from a case without leave of the Court granted by
order.

Such an order may be granted only upon a showing by affidavit or otherwise of satisfactory

reasons for withdrawal or displacement and the posture of the case, including its position, if any, on
the calendar, and whether or not the attorney is asserting a retaining or charging lien.

All

applications to withdraw must be served upon the client and (unless excused by the Court) upon all
other parties.
COMMITTEE NOTE
The Committee recommends that Local Civil Rule 1.4 be amended to require that the
affidavit in support of a motion to withdraw state whether or not a retaining or charging lien is being
asserted, and to clarify that all applications to withdraw must be served upon the client and (unless
excused by the Court) upon all other parties. This is not meant to preclude the Court from
permitting the reasons for withdrawal to be stated in camera and under seal in an appropriate case.
It is also not meant to preclude substitution of counsel by a stipulation which has been signed by
counsel, the counsel’s client, and all other parties, and which has been so ordered by the Court.
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Local Civil Rule 1.5.

Discipline of Attorneys

(a) Committee on Grievances.

The Chief Judge shall appoint a committee of the Board

of Judges known as the Committee on Grievances, which under the direction of the Chief Judge
shall have charge of all matters relating to the discipline of attorneys.

The Chief Judge shall

appoint a panel of attorneys who are members of the bar of this Court to advise or assist the
Committee on Grievances.

At the direction of the Committee on Grievances or its chair, members

of this panel of attorneys may investigate complaints, may prepare and support statements of
charges, or may serve as members of hearing panels.
(b) Grounds for Discipline or Other Relief.

Discipline or other relief, of the types set

forth in paragraph (c) below, may be imposed, by the Committee on Grievances, after notice and
opportunity to respond as set forth in paragraph (d) below, if any of the following grounds is found
by clear and convincing evidence:
(1) Any member of the bar of this Court has been convicted of a felony or
misdemeanor in any federal court, or in a court of any state or territory.
(2) Any member of the bar of this Court has been disciplined by any federal court
or by a court of any state or territory.
(3) Any member of the bar of this Court has resigned from the bar of any federal
court or of a court of any state or territory while an investigation into allegations of
misconduct by the attorney was pending.
(4) Any member of the bar of this Court has an infirmity which prevents the
attorney from engaging in the practice of law.
(5) In connection with activities in this Court, any attorney is found to have
engaged in conduct violative of the New York State Rules of Professional Conduct as
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adopted from time to time by the Appellate Divisions of the State of New York.

In

interpreting the Code, in the absence of binding authority from the United States Supreme
Court or the United States Court of Appeals for the Second Circuit, this Court, in the
interests of comity and predictability, will give due regard to decisions of the New York
Court of Appeals and other New York State courts, absent significant federal interests.
(6) Any attorney not a member of the bar of this Court has appeared at the bar of
this Court without permission to do so.
(c) Types of Discipline or Other Relief.
(1) In the case of an attorney admitted to the bar of this Court, discipline imposed
pursuant to paragraph (b)(1), (b)(2), (b)(3), or (b)(5) above may consist of a letter of
reprimand or admonition, censure, suspension, or an order striking the name of the attorney
from the roll of attorneys admitted to the bar of this Court.
(2) In the case of an attorney not admitted to the bar of this Court, discipline
imposed pursuant to paragraph (b)(5) or (b)(6) above may consist of a letter of reprimand or
admonition, censure, or an order precluding the attorney from again appearing at the bar of
this Court.
(3) Relief required pursuant to paragraph (b)(4) above shall consist of suspending
the attorney from practice before this Court.
(d) Procedure.
(1) If it appears that there exists a ground for discipline set forth in paragraph
(b)(1), (b)(2), or (b)(3), notice thereof shall be served by the Committee on Grievances upon
the attorney concerned by first class mail, directed to the address of the attorney as shown
on the rolls of this Court and to the last known address of the attorney (if any) as shown in
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the complaint and any materials submitted therewith.

Service shall be deemed complete

upon mailing in accordance with the provisions of this paragraph.
In all cases in which any federal court or a court of any state or territory has entered
an order disbarring or censuring an attorney or suspending the attorney from practice,
whether or not on consent, the notice shall be served together with an order by the Clerk of
this Court, to become effective twenty-four days after the date of service upon the attorney,
disbarring or censuring the attorney or suspending the attorney from practice in this Court
upon terms and conditions comparable to those set forth by the other court of record.

In

all cases in which an attorney has resigned from the bar of any federal court or of a court of
any state or territory while an investigation into allegations of misconduct by the attorney
was pending, even if the attorney remains admitted to the bar of any other court, the notice
shall be served together with an order entered by the Clerk for this Court, to become
effective twenty-four days after the date of service upon the attorney, deeming the attorney
to have resigned from the bar of this Court.

Within twenty days of the date of service of

either order, the attorney may file a motion for modification or revocation of the order.
Any such motion shall set forth with specificity the facts and principles relied upon by the
attorney as showing cause why a different disposition should be ordered by this Court.
The timely filing of such a motion will stay the effectiveness of the order until further order
by this Court.

If good cause is shown to hold an evidentiary hearing, the Committee on

Grievances may direct such a hearing pursuant to paragraph (d)(4) below.

If good cause is

not shown to hold an evidentiary hearing, the Committee on Grievances may proceed to
impose discipline or to take such other action as justice and this rule may require.

If an

evidentiary hearing is held, the Committee may direct such interim relief pending the hearing
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as justice may require.
In all other cases, the notice shall be served together with an order by the Committee
on Grievances directing the attorney to show cause in writing why discipline should not be
imposed.

If the attorney fails to respond in writing to the order to show cause, or if the

response fails to show good cause to hold an evidentiary hearing, the Committee on
Grievances may proceed to impose discipline or to take such other action as justice and this
rule may require.

If good cause is shown to hold an evidentiary hearing, the Committee on

Grievances may direct such a hearing pursuant to paragraph (d)(4) below.

If an evidentiary

hearing is held, the Committee may direct such interim relief pending the hearing as justice
may require.
(2) In the case of a ground for discipline set forth in paragraph (b)(2) or (b)(3)
above, discipline may be imposed unless the attorney concerned establishes by clear and
convincing evidence (i) that there was such an infirmity of proof of misconduct by the
attorney as to give rise to the clear conviction that this Court could not consistent with its
duty accept as final the conclusion of the other court, or (ii) that the procedure resulting in
the investigation or discipline of the attorney by the other court was so lacking in notice or
opportunity to be heard as to constitute a deprivation of due process, or (iii) that the
imposition of discipline by this Court would result in grave injustice.
(3) Complaints in writing alleging any ground for discipline or other relief set forth
in paragraph (b) above shall be directed to the Chief Judge, who shall refer such complaints
to the Committee on Grievances.

The Committee on Grievances, by its chair, may

designate an attorney, who may be selected from the panel of attorneys established pursuant
to paragraph (a) above, to investigate the complaint, if it deems investigation necessary or
warranted, and to prepare a statement of charges, if the Committee deems that necessary or
warranted.

Complaints, and any files based on them, shall be treated as confidential unless
Page
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otherwise ordered by the Chief Judge for good cause shown.
(4) A statement of charges alleging a ground for discipline or other relief set forth
in paragraph (b)(4), (b)(5), or (b)(6) shall be served upon the attorney concerned by certified
mail, return receipt requested, directed to the address of the attorney as shown on the rolls
of this Court and to the last known address of the attorney (if any) as shown in the
complaint and any materials submitted therewith, together with an order by the Committee
on Grievances directing the attorney to show cause in writing why discipline or other relief
should not be imposed.

Upon the respondent attorney's answer to the charges the matter

will be designated by the Committee on Grievances for a prompt evidentiary hearing before
a Magistrate Judge of the Court or before a panel of three attorneys, who may be selected
from the panel of attorneys established pursuant to paragraph (a) above.

The Magistrate

Judge or panel of attorneys conducting the hearing may grant such pre-hearing discovery as
they determine to be necessary, shall hear witnesses called by the attorney supporting the
charges and by the respondent attorney, and may consider such other evidence included in
the record of the hearing as they deem relevant and material.

The Magistrate Judge or

panel of attorneys conducting the hearing shall report their findings and recommendations in
writing to the Committee on Grievances and shall serve them upon the respondent attorney
and the attorney supporting the charges.

After affording the respondent attorney and the

attorney supporting the charges an opportunity to respond in writing to such report, or if no
timely answer is made by the respondent attorney, or if the Committee on Grievances
determines that the answer raises no issue requiring a hearing, the Committee on Grievances
may proceed to impose discipline or to take such action as justice and this rule may require.
(e) Reinstatement.

Any attorney who has been suspended or precluded from appearing
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in this Court or whose name has been struck from the roll of the members of the bar of this Court
may apply in writing to the Chief Judge, for good cause shown, for the lifting of the suspension or
preclusion or for reinstatement to the rolls.
Committee on Grievances.

The Chief Judge shall refer such application to the

The Committee on Grievances may refer the application to a

Magistrate Judge or hearing panel of attorneys (who may be the same Magistrate Judge or panel of
attorneys who previously heard the matter) for findings and recommendations, or may act upon the
application without making such a referral.

Absent extraordinary circumstances, no such

application will be
granted unless the attorney seeking reinstatement meets the requirements for admission set forth in
Local Civil Rule 1.3(a).
(f) Remedies for Misconduct.

The remedies provided by this rule are in addition to the

remedies available to individual District Judges and Magistrate Judges under applicable law with
respect to lawyers appearing before them.

Individual District Judges and Magistrate Judges may

also refer any matter to the Chief Judge for referral to the Committee on Grievances to consider the
imposition of discipline or other relief pursuant to this rule.
(g) Notice to Other Courts.

When an attorney is known to be admitted to practice in the

court of any state or territory, or in any other federal court, and has been convicted of any crime or
disbarred, precluded from appearing, suspended or censured in this court, the Clerk shall send to
such other court or courts a certified or electronic copy of the judgment of conviction or order of
disbarment, preclusion, suspension or censure, a certified or electronic copy of the Court’s opinion,
if any, and a statement of the attorney's last known office and residence address.
(h) Duty of Attorney to Report Discipline.
(1)

In all cases in which any federal, state or territorial court, agency or tribunal has
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entered an order disbarring or censuring an attorney admitted to the bar of this Court, or
suspending the attorney from practice, whether or not on consent, the attorney shall deliver
a copy of said order to the Clerk of this Court within fourteen days after the entry of the
order.
(2)

In all cases in which any member of the bar of this Court has resigned from the

bar of any federal, state or territorial court, agency or tribunal while an investigation into
allegations of misconduct against the attorney was pending, the attorney shall report such
resignation to the Clerk of this Court within fourteen days after the submission of the
resignation.
(3)

In all cases in which this Court has entered an order disbarring or censuring an

attorney, or suspending the attorney from practice, whether or not on consent, the attorney
shall deliver a copy of said order within fourteen days after the entry of the order to the clerk
of each federal, state or territorial court, agency and tribunal in which such attorney has been
admitted to practice.
(4)

Any failure of an attorney to comply with the requirements of this Local Civil

Rule 1.5(h) shall constitute a basis for discipline of said attorney pursuant to Local Civil Rule
1.5(c).

COMMITTEE NOTE
Because Local Civil Rule 1.5 has been the subject of a recent review by the Courts, the
Committee has not proposed any substantive changes therein. An amendment is recommended to
Local Civil Rule 1.5(g) to recognize the fact that today the Clerks of the Courts often give notice of
disciplinary actions to other courts by electronic means.
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Local Civil Rule 1.6.

Duty of Attorneys in Related Cases

(a) It shall be the continuing duty of each attorney appearing in any civil or criminal case to
bring promptly to the attention of the Court all facts which said attorney believes are relevant to a
determination that said case and one or more pending civil or criminal cases should be heard by the
same Judge, in order to avoid unnecessary duplication of judicial effort.

As soon as the attorney

becomes aware of such relationship, said attorney shall notify the Judges to whom the cases have
been assigned.
(b) If counsel fails to comply with Local Civil Rule 1.6(a), the Court may assess reasonable
costs directly against counsel whose action has obstructed the effective administration of the Court's
business.
COMMITTEE NOTE
The Committee recommends that Local Civil Rule 1.6(a) be amended to provide simply that
notification must be given to the Judges to whom the case has been assigned.
Local Civil Rule 1.7.

Fees of Court Clerks and Reporters

(a) The Clerk shall not be required to render any service for which a fee is prescribed by
statute or by the Judicial Conference of the United States unless the fee for the particular service is
paid to the Clerk in advance or the Court orders otherwise.
(b) Every attorney appearing in any proceeding who orders a transcript of any trial,
hearing, or any other proceeding, is obligated to pay the cost thereof to the court reporters of the
Court upon rendition of the invoice unless at the time of such order, the attorney, in writing, advises
the court reporter that only the client is obligated to pay.
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COMMITTEE NOTE
Local Civil Rule 1.7(a) serves a useful purpose in light of 28 U.S.C. § 1914(c), which provides
that “[e]ach district court by rule or standing order may require advance payment of fees.”
Local Civil Rule 1.8.

Photographs, Radio, Recordings, Television

Unless authorized to do so by an administrative order of each respective Court, no one other
than Court officials engaged in the conduct of Court business shall bring any camera, transmitter,
receiver, recording device, cellular telephone, computer or other electronic device into any
courthouse.
COMMITTEE NOTE
The recommended revised language of Local Civil Rule 1.8, which the Committee
understands has been worked out by the respective Courts, recognizes that both Courts have
adopted administrative orders dealing with the extent to which cameras, recording devices, and
other electronic devices will be permitted to be brought into their respective courthouses. The
environs of the courthouses are excluded from the proposed local rule in accordance with the spirit
of the settlement agreement so ordered by the Court in Antonio Musumeci v. United States
Department of Homeland Security, 10 Civ. 3370 (RJH).
Local Civil Rule 1.9.

Acceptable Substitutes for Affidavits [formerly Local Civil Rule 1.10]

In situations in which any Local Rule provides for an affidavit or a verified statement, the
following are acceptable substitutes:

(a) a statement subscribed under penalty of perjury as

prescribed in 28 U.S.C. § 1746; or (b) if accepted by the Court as a substitute for an affidavit or a
verified statement, (1) a statement signed by an attorney or by a party not represented by an attorney
pursuant to Federal Rule of Civil Procedure 11, or (2) an oral representation on the record in open
court.
COMMITTEE NOTE
The Committee believes that this Local Civil Rule continues to serve a useful function,
particularly in pro se cases, and therefore recommends its retention.
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Local Civil Rule 5.1.

Filing of Discovery Materials

A party seeking or opposing relief under Fed. R. Civ. P. 26 through 37 inclusive, or making
or opposing any other motion or application, shall quote or attach only those portions of the
depositions, interrogatories, requests for documents, requests for admissions, or other discovery or
disclosure materials, together with the responses and objections thereto, that are the subject of the
discovery motion or application, or that are cited in papers submitted in connection with any other
motion or application.

See also Civil Local Rule 37.1.
COMMITTEE NOTE

The Committee believes that Local Civil Rule 5.1 continues to serve a very useful purpose by
making clear that only those discovery materials that are necessary to the decisional process should
be filed in connection with a motion or application. The Committee recommends that language be
added to confirm that this principle applies to parties opposing motions as well as to those making
motions.
Local Civil Rule 5.2.
(a)

Electronic Service and Filing of Documents

Parties serving and filing papers shall follow the instructions regarding Electronic

Case Filing (ECF) published on the website of each respective Court.

A paper served and filed by

electronic means in accordance with such instructions is, for purposes of Fed. R. Civ. P. 5, served
and filed in compliance with the Local Civil Rules of the Southern and Eastern Districts of New
York.
(b)

Subject to the instructions regarding ECF published on the website of each

respective Court and any pertinent Individual Judge’s Practices, letter-motions permitted by Local
Civil Rule 7.1(d) and letters addressed to the Court (but not letters between the parties) may be filed
via ECF.
(c)

Parties have an obligation to review the Court’s actual order, decree, or judgment (on
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ECF), which controls, and should not rely on the description on the docket or in the ECF Notice of
Electronic Filing (NEF).
COMMITTEE NOTE
The substance of the last sentence of Local Civil Rule 5.3(b) has been moved to this local
rule, so as to consolidate in this local rule everything in the Local Civil Rules dealing with the subject
of ECF. The local rule has been revised to refer to the instructions regarding ECF on the website
of each respective Court, because the instructions change with sufficient frequency to make it
unfeasible to incorporate them into the local rules.
2013 COMMITTEE NOTE
Recommended new Local Civil Rule 5.2(b) would authorize the filing of letter-motions and
letters to the Court by ECF. ECF filing of letters to the Court is already required by the ECF
instructions in the Eastern District of New York, and in the Southern District of New York this
Local Rule amendment would authorize (but not require) ECF filing of letters to the Court that
generally now are accepted by judges in the Southern District of New York. Allowing such letters
to be filed will improve the record on appeal in cases where an appeal is taken, and will allow the
press and the public to follow more fully what is happening in pending cases. Recommended
Local Civil Rule 5.2(b) does not authorize the filing of letters exchanged between the parties.
Parties should remember to review the Individual Judge’s Practices for any pertinent
restrictions on the filing of letters or letter-motions, such as requirements for courtesy copies and
any page limitations. Moreover, before filing a letter via ECF, parties should consider whether the
letter contains information about settlement discussions or personal information (including medical
information regarding a party or counsel) that should not be in the public file, in which case the
letter should be sent directly to chambers instead of via ECF, or, in the Eastern District, if chambers
permits, may be filed under seal via ECF.
Recommended new Local Civil Rule 5.2(c) reminds parties that they should review the actual
order, decree, or judgment of the Court on ECF, rather than relying upon the description of the
order, decree, or judgment on the docket or in the ECF Notice of Electronic Filing, which is often
just a short summary of a more detailed order.
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Local Civil Rule 5.3.

Service by Overnight Delivery

Service upon an attorney may be made by overnight delivery service.

“Overnight delivery

service” means any delivery service which regularly accepts items for overnight delivery.

Overnight

delivery service shall be deemed service by mail for purposes of Fed. R. Civ. P. 5 and 6.

COMMITTEE NOTE
Local Civil Rule 5.3(a), dealing with overnight delivery service, is still necessary, because Fed.
R. Civ. P. 5 has not been amended to deal with overnight delivery service. However, many of the
detailed provisions of present Local Civil Rule 5.3(a) are unnecessary once it is made clear that
overnight delivery service shall be treated the same as service by mail.
In Local Civil Rule 5.3(b), the first two sentences, dealing with service by facsimile, are
unnecessary in light of Fed. R. Civ. P. 5(b)(2)(E), and the substance of the last sentence, dealing with
ECF, has been moved to Local Civil Rule 5.2.
Local Civil Rule 6.1.

Service and Filing of Motion Papers

Except for letter-motions as permitted by Local Rule 7.1(d), and unless otherwise provided
by statute or rule, or by the Court in a Judge’s Individual Practice or in a direction in a particular
case, upon any motion, the notice of motion, supporting affidavits, and memoranda shall be served
and filed as follows:
(a) On all motions and applications under Fed. R. Civ. P. 26 through 37 inclusive and
45(c)(3), (1) the notice of motion, supporting affidavits, and memoranda of law shall be served by
the moving party on all other parties that have appeared in the action, (2) any opposing affidavits
and answering memoranda of law shall be served within seven days after service of the moving
papers, and (3) any reply affidavits and reply memoranda of law shall be served within two days after
service of the answering papers.

In computing periods of days, refer to Fed. R. Civ. P. 6 and Local

Civil Rule 6.4.
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(b) On all civil motions, petitions, and applications, other than those described in Rule
6.1(a), and other than petitions for writs of habeas corpus, (1) the notice of motion, supporting
affidavits, and memoranda of law shall be served by the moving party on all other parties that have
appeared in the action, (2) any opposing affidavits and answering memoranda shall be served within
fourteen days after service of the moving papers, and (3) any reply affidavits and memoranda of law
shall be served within seven days after service of the answering papers.

In computing periods of

days, refer to Fed. R. Civ. P. 6 and Local Civil Rule 6.4.
(c) The parties and their attorneys shall only appear to argue the motion if so directed by
the Court by order or by a Judge’s Individual Practice.
(d) No ex parte order, or order to show cause to bring on a motion, will be granted except
upon a clear and specific showing by affidavit of good and sufficient reasons why a procedure other
than by notice of motion is necessary, and stating whether a previous application for similar relief
has been made.
COMMITTEE NOTE
In the initial paragraph of Local Civil Rule 6.1, the Committee recommends the deletion of
the parenthetical reference to Fed. R. Civ. P. 56, because Fed. R. Civ. P. 56, as amended effective
December 1, 2010, no longer provides for a different period of time to make a motion for summary
judgment than that prescribed by Local Civil Rule 6.1. In Local Civil Rule 6.1(c), the Committee
recommends the deletion of the words “or upon application” in order to prevent any implication
that oral argument will be granted automatically upon application. This change is not intended to
suggest that the parties cannot apply to the Court for oral argument.
2013 COMMITTEE NOTE
This is a conforming amendment designed to bring Local Civil Rule 6.1 into conformity with
recommended new Local Civil Rule 7.1(d), which authorizes letter-motions in the case of certain
non-dispositive matters.
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Local Civil Rule 6.2.

Orders on Motions

A memorandum signed by the Court of the decision on a motion that does not finally
determine all claims for relief, or an oral decision on such a motion, shall constitute the order unless
the memorandum or oral decision directs the submission or settlement of an order in more
extended form.

The notation in the docket of a memorandum or of an oral decision that does not

direct the submission or settlement of an order in more extended form shall constitute the entry of
the order.

Where an order in more extended form is required to be submitted or settled, the

notation in the docket of such order shall constitute the entry of the order.
COMMITTEE NOTE
Local Civil Rule 6.2 remains necessary because the Federal Rules of Civil Procedure do not
specify what constitutes the entry of an order. The Committee believes that the existing language
of Local Civil Rule 6.2 is broad enough to encompass notations in the ECF docket, and that no
change is required for this reason.
Local Civil Rule 6.3.

Motions for Reconsideration or Reargument

Unless otherwise provided by the Court or by statute or rule (such as Fed. R. Civ. P. 50, 52,
and 59), a notice of motion for reconsideration or reargument of a court order determining a motion
shall be served within fourteen (14) days after the entry of the Court’s determination of the original
motion, or in the case of a court order resulting in a judgment, within fourteen (14) days after the
entry of the judgment.

There shall be served with the notice of motion a memorandum setting

forth concisely the matters or controlling decisions which counsel believes the Court has
overlooked.

The time periods for the service of answering and reply memoranda, if any, shall be

governed by Local Civil Rule 6.1(a) or (b), as in the case of the original motion.
shall be heard unless the Court directs that the matter shall be reargued orally.
be filed by any party unless directed by the Court.
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No oral argument
No affidavits shall

COMMITTEE NOTE
Local Civil Rule 6.3 is necessary because the Federal Rules of Civil Procedure do not specify
the time periods governing a motion for reconsideration or reargument. In the first sentence of
Local Civil Rule 6.3, the Committee recommends an amendment to clarify that the Court may set a
different time for the filing of a motion for reconsideration or reargument.
Local Civil Rule 6.4.

Computation of Time

In computing any period of time prescribed or allowed by the Local Civil Rules or the Local
Admiralty and Maritime Rules, the provisions of Fed. R. Civ. P. 6 shall apply unless otherwise stated.
In these Local Rules, as in the Federal Rules as amended effective December 1, 2009, Saturdays,
Sundays, and legal holidays are no longer excluded in computing periods of time.

If the last day of

the period is a Saturday, Sunday, or legal holiday, the period continues to run until the end of the
next day that is not a Saturday, Sunday, or legal holiday.
COMMITTEE NOTE
Recommended Local Civil Rule 6.4 is unchanged in substance from the version that became
effective on December 1, 2009, pursuant to the time computation amendments to the Federal Rules
of Civil Procedure.
Local Civil Rule 7.1.
(a)

Motion Papers

Except for letter-motions as permitted by Local Rule 7.1(d) or as otherwise permitted

by the Court, all motions shall include the following motion papers:
(1) A notice of motion, or an order to show cause signed by the Court, which shall
specify the applicable rules or statutes pursuant to which the motion is brought, and shall specify the
relief sought by the motion;
(2) A memorandum of law, setting forth the cases and other authorities relied upon
in support of the motion, and divided, under appropriate headings, into as many parts as there are
issues to be determined; and
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(3) Supporting affidavits and exhibits thereto containing any factual information and
portions of the record necessary for the decision of the motion.
(b)

Except for letter-motions as permitted by Local Rule 7.1(d) or as otherwise permitted by

the Court, all oppositions and replies with respect to motions shall comply with Local Civil Rule
7.1(a)(2) and (3) above, and an opposing party who seeks relief that goes beyond the denial of the
motion shall comply as well with Local Civil Rule 7.1(a)(1) above.
(c) Unless otherwise ordered by the District Judge to whom the appeal is assigned, appellate
briefs on bankruptcy appeals shall not exceed 25 pages and reply briefs shall not exceed 10 pages.
(d) Applications for extensions or adjournments, applications for a pre-motion conference,
and similar non-dispositive matters as permitted by the instructions regarding ECF published on the
website of each respective Court and any pertinent Individual Judge’s Practices, may be brought by
letter-motion filed via ECF pursuant to Local Civil Rule 5.2(b).
COMMITTEE NOTE
Recommended Local Civil Rule 7.1 is designed to collect in one place the requirements for
motion papers. It includes the substance of the present Local Civil Rule 7.1 on memoranda of law,
and of the present Local Civil Rule 7.2 regarding notices of motion and orders to show cause. The
Committee believes that it will be helpful, especially to lawyers from out of state and to lawyers who
practice primarily in the state courts, to have a Local Rule that sets forth the types of papers that are
required in support of or in opposition to a motion.
2013 COMMITTEE NOTE
Local Civil Rule 7.1(d) would authorize the use of letter-motions for applications for
extensions or adjournments, applications for a pre-motion conference, and similar non-dispositive
matters. Pursuant to recommended Local Civil Rule 5.2(b), such letter-motions may be filed by ECF.
The use of letter-motions is intended to follow existing practice in which counsel request
certain non-dispositive relief by letter. Using a letter-motion instead of a letter will ensure that the
Court is aware that relief is requested (as distinguished from, for example, a status update letter where
no relief is requested). Local Civil Rule 7.1(d) is not intended to expand the types of motions that
can be made by letter-motion. For example, motions to dismiss or motions for summary judgment
may not be made by letter-motion.
Parties should remember to review the Individual Judge’s Practices for any pertinent
restrictions on the filing of letter-motions, such as requirements for courtesy copies and any page
limitations.
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Local Civil Rule 7.2.

Authorities to Be Provided to Pro Se Litigants

In cases involving a pro se litigant, counsel shall, when serving a memorandum of law (or other
submissions to the Court), provide the pro se litigant (but not other counsel or the Court) with copies
of cases and other authorities cited therein that are unpublished or reported exclusively on
computerized databases.

Upon request, counsel shall provide the pro se litigant with copies of such

unpublished cases and other authorities as are cited in a decision of the Court and were not previously
cited by any party.

COMMITTEE NOTE
The Committee recommends the addition of an additional sentence to Local Civil Rule 7.2 in
order to facilitate compliance with the decision of the Second Circuit in Lebron v. Sanders, 557 F.3d
76 (2d Cir. 2009).
Local Civil Rule 7.1.1

Disclosure Statement

For purposes of Fed. R. Civ. P. 7.1(b)(2), “promptly” shall mean “within fourteen days,” that
is, parties are required to file a supplemental disclosure statement within fourteen days of the time
there is any change in the information required in a disclosure statement filed pursuant to those rules.

COMMITTEE NOTE
The Committee believes that Local Civil Rule 7.1.1 continues to serve a useful purpose in
helping to ensure that Judges will be given prompt notice of changes that might require consideration
of possible recusal.
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Local Civil Rule 11.1.

Form of Pleadings, Motions, and Other Papers

(a) Every pleading, written motion, and other paper must (1) be plainly written, typed,
printed, or copied without erasures or interlineations which materially deface it, (2) bear the docket
number and the initials of the District Judge and any Magistrate Judge before whom the action or
proceeding is pending, and (3) have the name of each person signing it clearly printed or typed directly
below the signature.
(b) The typeface, margins, and spacing of all documents presented for filing must meet the
following requirements:

(1) all text must be 12-point type or larger, except for text in footnotes

which may be 10-point type; (2) all documents must have at least one-inch margins on all sides; (3) all
text must be double-spaced, except for headings, text in footnotes, or block quotations, which may be
single-spaced.
COMMITTEE NOTE
The provisions of Local Civil Rule 11.1 deal with topics that are not covered in Fed. R. Civ. P.
11. Recommended Local Civil Rule 11.1(b), which is based upon similar provisions in other local
rules, is intended to set simple and easily followed minimum standards for legibility of documents filed
with the Court.
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Local Civil Rule 12.1. Notice to Pro Se Litigant Who Opposes a Rule 12 Motion Supported
by Matters Outside the Pleadings
A represented party moving to dismiss or for judgment on the pleadings against a party
proceeding pro se, who refers in support of the motion to matters outside the pleadings as described in
Fed. R. Civ. P. 12(b) or 12(c), shall serve and file the following notice with the full text of Fed. R. Civ.
P. 56 attached at the time the motion is served.

If the Court rules that a motion to dismiss or for

judgment on the pleadings will be treated as one for summary judgment pursuant to Fed. R. Civ. P. 56,
and the movant has not previously served and filed the notice required by this rule, the movant shall
amend the form notice to reflect that fact and shall serve and file the amended notice within fourteen
days of the Court’s ruling.
Notice to Pro Se Litigant Who Opposes a Rule 12 Motion Supported by Matters Outside the
Pleadings
The defendant in this case has moved to dismiss or for judgment on the pleadings pursuant to
Rule 12(b) or 12(c) of the Federal Rules of Civil Procedure, and has submitted additional written
materials.

This means that the defendant has asked the Court to decide this case without a trial,

based on these written materials.

You are warned that the Court may treat this motion as a motion

for summary judgment under Rule 56 of the Federal Rules of Civil Procedure.

For this reason, THE

CLAIMS YOU ASSERT IN YOUR COMPLAINT MAY BE DISMISSED WITHOUT A TRIAL IF
YOU DO NOT RESPOND TO THIS MOTION ON TIME by filing sworn affidavits as required by
Rule 56(c) and/or other documents.

The full text of Rule 56 of the Federal Rules of Civil Procedure

is attached.

In short, Rule 56 provides that you may NOT oppose the defendant’s motion simply by relying
upon the allegations in your complaint.

Rather, you must submit evidence, such as witness

statements or documents, countering the facts asserted by the defendant and raising specific facts that
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support your claim.

If you have proof of your claim, now is the time to submit it.

statements must be in the form of affidavits.

Any witness

An affidavit is a sworn statement of fact based on

personal knowledge stating facts that would be admissible in evidence at trial.
own affidavit and/or the affidavits of others.

You may submit your

You may submit affidavits that were prepared

specifically in response to defendant’s motion.
If you do not respond to the motion on time with affidavits and/or documents contradicting
the facts asserted by the defendant, the Court may accept defendant’s facts as true.

Your case may be

dismissed and judgment may be entered in defendant’s favor without a trial.
If you have any questions, you may direct them to the Pro Se Office.
COMMITTEE NOTE
Local Civil Rule 12.1 plays a valuable role in alerting pro se litigants to the potentially serious
consequences of a motion to dismiss based upon evidence outside the pleadings, and to the
requirements for controverting such evidence. The Committee recommends certain changes in the
text of the notice required by the rule in order to make it more understandable to non-lawyers.
Local Civil Rule 16.1.

Exemptions from Mandatory Scheduling Order

Matters involving habeas corpus petitions, social security disability cases, motions to vacate
sentences, forfeitures, and reviews from administrative agencies are exempted from the mandatory
scheduling order required by Fed. R. Civ. P. 16(b).
COMMITTEE NOTE
The Committee recommends the retention of Local Civil Rule 16.1. It serves an important
function, because Fed. R. Civ. P. 16(b)(1) requires that any exemption of categories of cases from the
mandatory scheduling order requirement must be accomplished by a local rule.
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Local Civil Rule 16.2.
Magistrate Judges

Entry and Modification of Mandatory Scheduling Orders by

In any case referred to a Magistrate Judge, the Magistrate Judge may issue or modify scheduling
orders pursuant to Fed. R. Civ. P. 16(b).
COMMITTEE NOTE
Local Civil Rule 16.2 is necessary because Fed. R. Civ. P. 16(b)(1) requires a local rule in order
to confer upon Magistrate Judges the power to issue or modify scheduling orders. The Committee
recommends that the language of the rule be simplified, and that it be applicable to all cases in which a
case has been referred to a Magistrate Judge.

Local Civil Rule 23.1.1

Fees in Shareholder Derivative Actions

Fees for attorneys or others shall not be paid upon recovery or compromise in a derivative
action on behalf of a corporation except as allowed by the Court after a hearing upon such notice as
the Court may direct.

The notice shall include a statement of the names and addresses of the

applicants for such fees and the amounts requested respectively and shall disclose any fee sharing
agreements with anyone.

Where the Court directs notice of a hearing upon a proposed voluntary

dismissal or settlement of a derivative action, the above information as to the applications shall be
included in the notice.
COMMITTEE NOTE
The Committee recommends the retention of Local Civil Rule 23.1.1. Unlike Fed. R. Civ. P.
23 (which deals with class actions), Fed. R. Civ. P. 23.1 (dealing with shareholder derivative actions)
does not contain any provisions dealing with attorney’s fees. Local Civil Rule 23.1.1 has been part of
the local rules for many years, and has proven its usefulness in derivative actions.
Local Civil Rule 26.1.

Address of Party and Original Owner of Claim to Be Furnished

A party shall furnish to any other party, within seven (7) days after a demand, a verified
statement setting forth:
(a) If the responding party is a natural person, that party’s residence and domicile, and any
state or other jurisdiction of which that party is a citizen for purposes of 28 U.S.C. § 1332;
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(b) If the responding party is a partnership, limited liability partnership, limited liability
company, or other unincorporated association, like information for all of its partners or members, as
well as the state or other jurisdiction of its formation;
(c) If the responding party is a corporation, its state or other jurisdiction of incorporation,
principal place of business, and any state or other jurisdiction of which that party is a citizen for
purposes of 28 U.S.C. § 1332; and
(d) In the case of an assigned claim, corresponding information for each original owner of
the claim and for any assignee.
COMMITTEE NOTE
Local Civil Rule 26.1 has been revised in order to make it a more effective tool for determining
quickly whether or not there is a basis to challenge diversity jurisdiction.
Local Civil Rule 26.2.

Assertion of Claim of Privilege

(a) Unless otherwise agreed by the parties or directed by the Court, where a claim of privilege
is asserted in objecting to any means of discovery or disclosure, including but not limited to a
deposition, and an answer is not provided on the basis of such assertion,
(1) The person asserting the privilege shall identify the nature of the privilege
(including work product) which is being claimed and, if the privilege is governed by state law,
indicate the state’s privilege rule being invoked; and
(2) The following information shall be provided in the objection, or (in the case of a
deposition) in response to questions by the questioner, unless divulgence of such information
would cause disclosure of the allegedly privileged information:
(A) For documents:

(i) the type of document, e.g., letter or memorandum;

(ii) the general subject matter of the document; (iii) the date of the document; and (iv)
the author of the document, the addressees of the document, and any other recipients,
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and, where not apparent, the relationship of the author, addressees, and recipients to
each other;
(B)

For oral communications: (i) the name of the person making the

communication and the names of persons present while the communication was made
and, where not apparent, the relationship of the persons present to the person making
the communication; (ii) the date and place of communication; and (iii) the general
subject matter of the communication.
(b) Where a claim of privilege is asserted in response to discovery or disclosure other than a
deposition, and information is not provided on the basis of such assertion, the information set forth in
paragraph (a) above shall be furnished in writing at the time of the response to such discovery or
disclosure, unless otherwise ordered by the Court.
(c) Efficient means of providing information regarding claims of privilege are encouraged,
and parties are encouraged to agree upon measures that further this end.

For example, when

asserting privilege on the same basis with respect to multiple documents, it is presumptively proper to
provide the information required by this rule by group or category.
that

groups

documents

or

otherwise

departs

from

A party receiving a privilege log
a

document-by-document

or

communication-by-communication listing may not object solely on that basis, but may object if the
substantive information required by this rule has not been provided in a comprehensible form.
COMMITTEE NOTE
With the advent of electronic discovery and the proliferation of e-mails and e-mail chains,
traditional document-by-document privilege logs may be extremely expensive to prepare, and not really
informative to opposing counsel and the Court. There is a growing literature in decisions, law
reviews, and other publications about the need to handle privilege claims in new and more efficient
ways. The Committee wishes to encourage parties to cooperate with each other in developing
efficient ways to communicate the information required by Local Civil Rule 26.2 without the need for
a traditional privilege log. Because the appropriate approach may differ depending on the size of the
case, the volume of privileged documents, the use of electronic search techniques, and other factors,
the purpose of Local Civil Rule 26.2(c) is to encourage the parties to explore methods appropriate to
each case. The guiding principles should be cooperation and the “just, speedy, and inexpensive
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determination of every action and proceeding.” Fed. R. Civ. P. 1. See also The Sedona Cooperation
Proclamation, available at www.TheSedonaConference.org, whose principles the Committee endorses.
Local Civil Rule 26.3. Uniform Definitions in Discovery Requests
(a) The full text of the definitions and rules of construction set forth in paragraphs (c) and (d)
is deemed incorporated by reference into all discovery requests.

No discovery request shall use

broader definitions or rules of construction than those set forth in paragraphs (c) and (d).

This rule

shall not preclude (1) the definition of other terms specific to the particular litigation, (2) the use of
abbreviations, or (3) a more narrow definition of a term defined in paragraph (c).
(b) This rule is not intended to broaden or narrow the scope of discovery permitted by the
Federal Rules of Civil Procedure.
(c) The following definitions apply to all discovery requests:
(1)

Communication.

The term “communication” means the transmittal of

information (in the form of facts, ideas, inquiries or otherwise).
(2)

Document.

The term “document” is defined to be synonymous in meaning

and equal in scope to the usage of the term “documents or electronically stored information”
in Fed. R. Civ. P. 34(a)(1)(A).

A draft or non-identical copy is a separate document within the

meaning of this term.
(3)

Identify (with respect to persons).

When referring to a person, “to identify”

means to give, to the extent known, the person’s full name, present or last known address, and
when referring to a natural person, additionally, the present or last known place of
employment.

Once a person has been identified in accordance with this subparagraph, only

the name of that person need be listed in response to subsequent discovery requesting the
identification of that person.
(4)

Identify (with respect to documents).

When referring to documents, “to

identify” means to give, to the extent known, the (i) type of document; (ii) general subject
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matter; (iii) date of the document; and (iv) author(s), addressee(s) and recipient(s).

In the

alternative, the responding party may produce the documents, together with identifying
information sufficient to satisfy Fed. R. Civ. P. 33(d).
(5)

Parties.

The terms “plaintiff” and “defendant” as well as a party’s full or

abbreviated name or a pronoun referring to a party mean the party and, where applicable, its
officers, directors, employees, partners, corporate parent, subsidiaries or affiliates.

This

definition is not intended to impose a discovery obligation on any person who is not a party to
the litigation.
(6)

Person.

The term “person” is defined as any natural person or any legal entity,

including, without limitation, any business or governmental entity or association.
(7) Concerning.

The term “concerning” means relating to, referring to, describing,

evidencing or constituting.
(d) The following rules of construction apply to all discovery requests:
(1) All/Any/Each.

The terms “all,” “any,” and “each” shall each be construed as

encompassing any and all.
(2) And/Or.

The connectives “and” and “or” shall be construed either disjunctively

or conjunctively as necessary to bring within the scope of the discovery request all responses
that might otherwise be construed to be outside of its scope.
(3) Number. The use of the singular form of any word includes the plural and vice
versa.
COMMITTEE NOTE
Local Civil Rule 26.3 has performed a useful role in simplifying definitions that are commonly
used in discovery requests. The Committee recommends certain changes to reflect current practice.
The definition of “document” in Local Civil Rule 26.3(c)(2) has been updated to include the term
“electronically stored information,” which is now used in Fed. R. Civ. P. 34(a)(1)(A).
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Local Civil Rule 26.4.
26.5 and 26.7]

Cooperation Among Counsel in Discovery [formerly Local Civil Rules

(a) Counsel are expected to cooperate with each other, consistent with the interests of their
clients, in all phases of the discovery process and to be courteous in their dealings with each other,
including in matters relating to scheduling and timing of various discovery procedures.
(b) Discovery requests shall be read reasonably in the recognition that the attorney serving
them generally does not have the information being sought and the attorney receiving them generally
does have such information or can obtain it from the client.
COMMITTEE NOTE
This recommended Local Civil Rule is derived from prior Local Civil Rules 26.5 and 26.7,
which applied to the Eastern District only. The Committee endorses the goals of professional
cooperation and courtesy embodied in this recommended Local Civil Rule, and recommends that the
rule be made applicable to both the Southern and Eastern Districts.
Local Civil Rule 26.5.

Form Discovery Requests [formerly Local Civil Rule 26.6]

Attorneys using form discovery requests shall review them to ascertain that they are relevant to
the subject matter involved in the particular case.

Discovery requests which are not relevant to the

subject matter involved in the particular case shall not be used.
COMMITTEE NOTE
While this Local Civil Rule is a straightforward corollary of Fed. R. Civ. P. 26(g)(1)(B), the
Committee understands that it is frequently relied upon, and therefore recommends its retention in the
Eastern District and its adoption in the Southern District.
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Local Civil Rule 30.1.
Courthouse

Counsel Fees on Taking Depositions More Than 100 Miles From

When a deposition upon oral examination is to be taken at a place more than one hundred
(100) miles from the courthouse, any party may request the Court to issue an order providing that
prior to the examination, another party shall pay the expense (including a reasonable counsel fee) of
the attendance of one attorney for each other party at the place where the deposition is to be taken.
The amounts so paid, unless otherwise directed by the Court, may be taxed as a cost at the conclusion
of the action or proceeding.
COMMITTEE NOTE
The Committee believes that Local Civil Rule 30.1 serves a useful purpose in directing the
attention of the parties to their ability to request expenses in the event that a deposition is taken more
than 100 miles from the courthouse. Whether or not to award such expenses, and whether or not to
tax them as costs at the conclusion of the case, remain in the discretion of the Court.
Local Civil Rule 30.2.
30.3]

Telephonic and Other Remote Depositions [formerly Local Civil Rule

The motion of a party to take the deposition of an adverse party by telephone or other remote
means will presumptively be granted.

Where the opposing party is a corporation, the term “adverse

party” means an officer, director, managing agent or corporate designee pursuant to Fed. R. Civ. P.
30(b)(6).
COMMITTEE NOTE
The Committee recommends that this Local Civil Rule be broadened to encompass the taking
of depositions by remote means other than telephonic means, as has been done with Fed. R. Civ. P.
30(b)(4).
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Local Civil Rule 30.3.

Persons Attending Depositions [formerly Local Civil Rule 30.4]

A person who is a party in the action may attend the deposition of a party or witness.

A

witness or potential witness in the action may attend the deposition of a party or witness unless
otherwise ordered by the Court.
COMMITTEE NOTE
This rule provides a useful summary of the rules regarding who may attend a deposition, and
the Committee recommends that it be extended to the Southern District as well as the Eastern
District. The exclusion-of-witnesses rule of Fed. R. 615 is made inapplicable to depositions by Fed.
R. Civ. P. 30(c)(1), but Fed. R. Civ. P. 26(c)(1)(E) allows the Court, for good cause, to “designat[e] the
persons who may be present while the discovery is conducted.”
Local Civil Rule 30.4.
Local Civil Rule 30.6]

Conferences Between Deponent and Defending Attorney [formerly

An attorney for a deponent shall not initiate a private conference with the deponent while a
deposition question is pending, except for the purpose of determining whether a privilege should be
asserted.
COMMITTEE NOTE
The Committee believes that this Local Civil Rule serves a useful purpose, and that it is
consistent with (although not duplicative of) Fed. R. Civ. P. 30(c)(2) and 20(d)(2). The Committee
believes that there is a broad consensus that it is improper for the deponent’s attorney to initiate a
private conference with the deponent while a question is pending. By recommending that this
minimum standard be stated in the rule, the Committee does not intend any negative implication that
other types of obstructive conduct during depositions may not be dealt with by appropriate orders of
the Court.
[Local Civil Rule 33.1 Intentionally Omitted]
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Local Civil Rule 33.2.

Standard Discovery in Prisoner Pro Se Actions

(a) This rule shall apply in any action commenced pro se in which the plaintiff’s complaint
includes any claim described in paragraph (b) of this rule, in which the events alleged in the
complaint occurred while the plaintiff was in the custody of the New York State Department of
Corrections & Community Supervision, the Department of Correction of the City of New York, or any
other jail, prison or correctional facility operated by or for a city, county, municipal or other local
governmental entity (collectively, the “Department”).

Defendants represented by the Office of the

Attorney General, the Office of the Corporation Counsel of the City of New York, or counsel for or
appointed by the Department responsible for the jail, prison or correctional facility (collectively, the
“Facility”), shall respond to the standing discovery requests adopted by the Court, in accordance with
the instructions and definitions set forth in the standing requests, unless otherwise ordered by the
Court.
(b) The claims to which the standard discovery requests shall apply are Use of Force Cases,
Inmate Against Inmate Assault Cases and Disciplinary Due Process Cases, as defined below.
(1)

“Use of Force Case” refers to an action in which the complaint alleges that an

employee of the Department or Facility used physical force against the plaintiff in violation of
the plaintiff’s rights.
(2) “Inmate against Inmate Assault Case” refers to an action in which the complaint
alleges that an employee of the Department or Facility was responsible for the plaintiff’s injury
resulting from physical contact with another inmate.
(3)

“Disciplinary Due Process Case” refers to an action in which (i) the complaint

alleges that an employee of the Department or Facility violated or permitted the violation of a
right or rights in a disciplinary proceeding against plaintiff, and (ii) the punishment imposed
upon plaintiff as a result of that proceeding was placement in a special housing unit for more
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than 30 days.
(c) If a response to the requests is required to be made on behalf of an individual defendant
represented by the Office of the Corporation Counsel, the Office of the Attorney General or counsel for
or appointed by the Department responsible for the Facility, it shall be made on the basis of
information and documents within the possession, custody or control of the Department or Facility in
accordance with the instructions contained in the requests. If no defendant is represented by such
counsel, responses based upon such information need not be made pursuant to this Local Rule,
without prejudice to such other discovery procedures as the plaintiff shall initiate.
(d)

The requests, denominated “Plaintiff’s Local Civil Rule 33.2 Interrogatories and

Requests for Production of Documents,” shall be answered within 120 days of service of the
complaint on any named defendant except (i) as otherwise ordered by the Court, for good cause
shown, which shall be based upon the facts and procedural status of the particular case and not upon a
generalized claim of burden, expense or relevance or (ii) if a dispositive motion is pending. The
responses to the requests shall be served upon the plaintiff. Copies of the requests are available from the
Court, including the Court's website.
(e) Except upon permission of the Court, for good cause shown, the requests shall constitute the
sole form of discovery available to plaintiff during the 120-day period designated above.
(f)

If the Clerk's Office determines that this rule applies, it shall provide copies of the

standard requests for service upon defendants together with the summons and complaint.
COMMITTEE NOTE
[December 2011 Note]: The Committee recommends extension of the rule to other prison
facilities in addition to State and New York City prison facilities. Also, the trigger for a Disciplinary
Due Process Case is reduced from 100 days in SHU to 30 days to better reflect the case law in this area.
[July 2011 Note]: Local Civil Rule 33.2 has worked well, and the Committee recommends its
continuation. The Committee recommends that the rule be revised to make it applicable on the same
basis in the Eastern District as in the Southern District. In addition, the Committee recommends
extension of the rule to other prison facilities in addition to State and New York City prison facilities
(12/2014). Because this Local Civil Rule and Local Civil Rule 33.3 are frequently cited, the
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Committee does not recommend that they be renumbered.
Local Civil Rule 33.3.
(a)

Interrogatories (Southern District Only)

Unless otherwise ordered by the Court, at the commencement of discovery,

interrogatories will be restricted to those seeking names of witnesses with knowledge of information
relevant to the subject matter of the action, the computation of each category of damage alleged, and
the existence, custodian, location and general description of relevant documents, including pertinent
insurance agreements, and other physical evidence, or information of a similar nature.
(b) During discovery, interrogatories other than those seeking information described in
paragraph (a) above may only be served (1) if they are a more practical method of obtaining the
information sought than a request for production or a deposition, or (2) if ordered by the Court.
(c)

At the conclusion of other discovery, and at least 30 days prior to the discovery cut-off

date, interrogatories seeking the claims and contentions of the opposing party may be served unless
the Court has ordered otherwise.
COMMITTEE NOTE
Local Civil Rule 33.3 reflects the general practice in the Southern District, and the Committee
recommends its continuation there. Practice in the Eastern District is more receptive to the use of
interrogatories, and the Committee therefore does not recommend that this Local Civil Rule be
extended to the Eastern District.
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Local Civil Rule 37.1.

Verbatim Quotation of Discovery Materials

Upon any motion or application involving discovery or disclosure requests or responses
under Fed. R. Civ. P. 37, the moving party shall specify and quote or set forth verbatim in the motion
papers each discovery request and response to which the motion or application is addressed.

The

motion or application shall also set forth the grounds upon which the moving party is entitled to
prevail as to each request or response.

Local Civil Rule 5.1 also applies to the motion or

application.
COMMITTEE NOTE
Local Civil Rule 37.1 continues to serve a clearly useful purpose, and the Committee
recommends its retention.
Local Civil Rule 37.2.
District Only)

Mode of Raising Discovery Disputes With the Court (Southern

No motion under Rules 26 through 37 inclusive of the Federal Rules of Civil Procedure shall
be heard unless counsel for the moving party has first requested an informal conference with the
Court by letter-motion for a pre-motion discovery conference (subject to the instructions regarding
ECF published on the Court’s website and the Judge’s Individual Practices) and such request has
either been denied or the discovery dispute has not been resolved as a consequence of such a
conference.
COMMITTEE NOTE
The modes of raising discovery disputes with the Court are sufficiently different in the
Southern and Eastern Districts that the Committee is constrained to recommend the continuation of
two different rules – Local Civil Rule 37.2 applying to the Southern District, and Local Civil Rule
37.3 applying to the Eastern District.
2013 COMMITTEE NOTE
This amendment would make clear that the request to the Court required by Local Civil Rule
37.2 shall now be made by letter-motion as authorized by Local Civil Rule 7.1(d), instead of by letter
as before, without any substantive change in practice.
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Local Civil Rule 37.3. Mode of Raising Discovery and Other Non-Dispositive Pretrial
Disputes With the Court (Eastern District Only)
(a) Good-Faith Effort to Resolve.

Prior to seeking judicial resolution of a discovery or

non-dispositive pretrial dispute, the attorneys for the affected parties or non-party witness shall
attempt to confer in good faith in person or by telephone in an effort to resolve the dispute, in
conformity with Fed. R. Civ. P. 37(a)(1).
(b) Disputes Arising During Depositions.

Where the attorneys for the affected parties

or a non-party witness cannot agree on a resolution of a discovery dispute that arises during a
deposition, they shall, to the extent practicable, notify the Court by telephone and seek a ruling while
the deposition is in progress.

If a prompt ruling cannot be obtained, and the dispute involves an

instruction to the witness not to answer a question, the instruction not to answer may stand and the
deposition shall continue until a ruling is obtained pursuant to the procedure set forth in paragraph
(c) below.
(c) Other Discovery and Non-Dispositive Pretrial Disputes.

Where the attorneys for

the affected parties or non-party witness cannot agree on a resolution of any other discovery dispute
or non-dispositive pretrial dispute, or if they are unable to obtain a telephonic ruling on a discovery
dispute that arises during a deposition as provided in paragraph (b) above, they shall notify the Court
by letter not exceeding three pages in length outlining the nature of the dispute and attaching relevant
materials.

Within four days of receiving such a letter, any opposing affected party or non-party

witness may submit a responsive letter not exceeding three pages attaching relevant materials.
Except for the letters and attachments authorized herein, or where a ruling which was made
exclusively as a result of a telephone conference is the subject of de novo review pursuant to paragraph
(d) hereof, papers shall not be submitted with respect to a dispute governed by this rule unless the
Court has so directed.
(d) Motion for Reconsideration.

A ruling made exclusively as a result of a telephone

conference may be the subject of de novo reconsideration by a letter not exceeding five pages in length
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attaching relevant materials submitted by any affected party or non-party witness.

Within four days

of receiving such a letter, any other affected party or non-party witness may submit a responsive
letter not exceeding five pages in length attaching relevant materials.
(e) Decision of the Court.
Court’s decision in writing.

The Court shall record or arrange for the recording of the

Such written order may take the form of an oral order read into the

record of a deposition or other proceeding, a handwritten memorandum, a handwritten marginal
notation on a letter or other document, or any other form the Court deems appropriate.
COMMITTEE NOTE
As explained in the Committee Note to Local Civil Rule 37.2, the Committee believes that it
is necessary to have a separate Local Civil Rule setting forth the mode of raising discovery and other
non-dispositive pretrial disputes in the Eastern District. In Local Civil Rule 37.3(c), the Committee
concluded that, except in the context of an ongoing deposition (which is covered by Local Civil Rule
37.2(b)), disputes should be raised by letter rather than by a telephone call to the Court.
Local Civil Rule 39.1.

Custody of Trial and Hearing Exhibits

(a) Unless the Court orders otherwise, trial and hearing exhibits shall not be filed with the
Clerk, but shall be retained in the custody of the respective attorneys who produced them in court.
(b) Trial and hearing exhibits which have been filed with the Clerk shall be removed by the
party responsible for them (1) if no appeal is taken, within ninety (90) days after a final decision is
rendered, or (2) if an appeal has been taken, within thirty (30) days after the final disposition of the
appeal.

Parties failing to comply with this rule shall be notified by the Clerk to remove their exhibits

and upon their failure to do so within thirty (30) days, the Clerk may dispose of them as the Clerk
may see fit.
COMMITTEE NOTE
The Committee believes that this Local Civil Rule is useful in alerting counsel to the Courts’
practice concerning the custody of trial and hearing exhibits, which differs from the practices of
many other courts.
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Local Civil Rule 39.2.

Order of Summation

After the close of evidence in civil trials, the order of summation shall be determined in the
discretion of the Court.
COMMITTEE NOTE
The Committee believes that Local Civil Rule 39.2 serves a useful role in clarifying the power
of the Court to determine the order of summation.
Local Civil Rule 47.1.

Assessment of Jury Costs

All counsel in civil cases shall seriously discuss the possibility of settlement a reasonable time
prior to trial. The Court may, in its discretion, assess the parties or counsel with the cost of one day’s
attendance of the jurors if a case is settled after the jury has been summoned or during trial, the
amount to be paid to the Clerk of the Court.

For purposes of this rule, a civil jury is considered

summoned for a trial as of Noon one day prior to the designated date of the trial.
COMMITTEE NOTE
The Committee understands that the power to impose the cost of one day’s attendance of
jurors upon parties who have failed to reach (or notify the Court of) a settlement at least one business
day before trial is exercised only infrequently and in egregious cases. The Committee agrees that the
Court should have this power in order to deal with such egregious cases, and that the rule serves a
useful purpose in notifying the bar that the Court has this power.
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Local Civil Rule 53.1.
(a) Oath.

Masters

Every person appointed pursuant to Rule 53 shall before entering upon his or

her duties take and subscribe an oath, which, except as otherwise prescribed by statute or rule, shall
be the same as the oath prescribed for Judges pursuant to 28 U.S.C. § 453, with the addition of the
words “in conformance with the order of appointment” after the words “administer justice.”

Such

an oath may be taken before any federal or state officer authorized by federal law to administer oaths,
and shall be filed in the office of the Clerk.
(b) May Sit Outside District.
outside the district.

A person appointed pursuant to Rule 53 may sit within or

When the person appointed is requested to sit outside the district for the

convenience of a party and there is opposition by another party, he or she may make an order for the
holding of the hearing, or a part thereof, outside the district, upon such terms and conditions as shall
be just.

Such order may be reviewed by the Court upon motion of any party, served within

twenty-one (21) days after service on all parties by the master of the order.

COMMITTEE NOTE
The Committee believes that Local Civil Rule 53.1 serves a useful purpose by clarifying two
subjects that are not dealt with in Fed. R. Civ. P. 53.
Local Civil Rule 54.1.

Taxable Costs

(a) Notice of Taxation of Costs. Within thirty (30) days after the entry of final judgment,
or, in the case of an appeal by any party, within thirty (30) days after the final disposition of the
appeal, unless this period is extended by the Court for good cause shown, any party seeking to
recover costs shall file with the Clerk a notice of taxation of costs by Electronic Case Filing, except a
pro se party may do so in writing, indicating the date and time of taxation which shall comply with
the notice period prescribed by Fed. R. Civ. P. 54, and annexing a bill of costs. Costs will not be
taxed during the pendency of any appeal, motion for reconsideration, or motion for a new trial.
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Within thirty (30) days after the determination of any appeal, motion for reconsideration, or motion
for a new trial, the party seeking tax costs shall file a new notice of taxation of costs. Any party failing
to file a notice of taxation of costs within the applicable thirty (30) day period will be deemed to have
waived costs.

The bill of costs shall include an affidavit that the costs claimed are allowable by law,

are correctly stated and were necessarily incurred. Bills for the costs claimed shall be attached as
exhibits.
(b) Objections to Bill of Costs.

A party objecting to any cost item shall serve objections

by Electronic Case Filing, except a pro se party may do so in writing, prior to the date and time
scheduled for taxation.

The parties need not appear at the date and time scheduled for taxation

unless requested by the Clerk. The Clerk will proceed to tax costs at the time scheduled and allow
such items as are properly taxable. In the absence of written objection, any item listed may be taxed
within the discretion of the Clerk.
(c) Items Taxable as Costs
(1) Transcripts.

The cost of any part of the original trial transcript that was

necessarily obtained for use in this Court or on appeal is taxable.
not sufficient.

Convenience of counsel is

The cost of a transcript of Court proceedings prior to or subsequent to trial

is taxable only when authorized in advance or ordered by the Court.
(2) Depositions.

Unless otherwise ordered by the Court, the original transcript of

a deposition, plus one copy, is taxable if the deposition was used or received in evidence at
the trial, whether or not it was read in its entirety.

Costs for depositions are also taxable if

they were used by the Court in ruling on a motion for summary judgment or other dispositive
substantive motion.

Costs for depositions taken solely for discovery are not taxable.

Counsel’s fees and expenses in attending the taking of a deposition are not taxable except as
provided by statute, rule (including Local Civil Rule 30.1), or order of the Court.

Fees,

mileage, and subsistence for the witness at the deposition are taxable at the same rates as for
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attendance at trial if the deposition taken was used or received in evidence at the trial.
(3) Witness Fees, Travel Expenses and Subsistence.

Witness fees and travel

expenses authorized by 28 U.S.C. § 1821 are taxable if the witness testifies.

Subsistence

pursuant to 28 U.S.C. § 1821 is taxable if the witness testifies and it is not practical for the
witness to return to his or her residence from day to day.
receive witness fees, travel expenses, or subsistence.

No party to the action may

Fees for expert witnesses are taxable

only to the extent of fees for ordinary witnesses unless prior court approval was obtained.
(4) Interpreting Costs.

The reasonable fee of a competent interpreter is taxable if

the fee of the witness involved is taxable.

.

(5) Exemplifications and Copies of Papers.

A copy of an exhibit is taxable if the

original was not available and the copy was used or received in evidence.
used for the convenience of counsel or the Court are not taxable.

The cost of copies

The fees for a search and

certification or proof of the non-existence of a document in a public office is taxable.
(6) Maps, Charts, Models, Photographs and Summaries.

The cost of

photographs, 8” x 10” in size or less, is taxable if used or received in evidence.
Enlargements greater than 8” x 10” are not taxable except by order of the Court.

Costs of

maps, charts, and models, including computer generated models, are not taxable except by
order of the Court.

The cost of compiling summaries, statistical comparisons and reports is

not taxable.
(7) Attorney Fees and Related Costs.

Attorney fees and disbursements and other

related fees and paralegal expenses are not taxable except by order of the Court.

A motion

for attorney fees and related nontaxable expenses shall be made within the time period
prescribed by Fed. R. Civ. P. 54.
(8) Fees of Masters, Receivers, Commissioners and Court Appointed Experts.
Fees of masters, receivers, commissioners, and Court appointed experts are taxable as costs,
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unless otherwise ordered by the Court.
(9) Costs for Title Searches.

A party is entitled to tax necessary disbursements for

the expenses of searches made by title insurance, abstract or searching companies.
(10) Docket and Miscellaneous Fees.

Docket fees, and the reasonable and actual

fees of the Clerk and of a marshal, sheriff, and process server, are taxable unless otherwise
ordered by the Court.
COMMITTEE NOTE
Local Civil Rule 54.1 serves a very useful purpose by outlining what costs are and are not
taxable unless otherwise ordered by the Court. This is a subject that is not addressed with
specificity by 28 U.S.C. § 1920 and Fed. R. Civ. P. 54(d)(1). Local Civil Rule 54.1 has been updated
with the valuable assistance of the Clerks of the two Courts to reflect more precisely which costs are
and are not taxable without an order of the Court.
[August 2014 Note]: Local Rule 54.1 is modified to indicate that the Bill of Costs, and any
objection thereto, shall be filed via ECF (except for Pro Se parties) in both Districts.
[July 2013 Note]: The seven-day notice period previously set forth in Local Civil Rule 54.1(a)
was in conflict with the 14-day notice period provided by Rule 54(d)(1) of the Federal Rules of Civil
Procedure, and the Committee recommends that the Local Rule be changed to conform with Rule
54(d)(1). Instead of prescribing a particular time period (which might be changed by a future
amendment to Fed. R. Civ. P. 54), the Committee recommends that the Local Rule refer the reader
to Fed. R. Civ. P. 54.
The term “request to tax costs” has misled some parties into not realizing that they need to
file a notice of taxation of costs specifying the date and time of taxation. For this reason, the
Committee recommends that Local Civil Rule 54.1(a) be amended to substitute the term “notice of
taxation of costs” for the term “request to tax costs”, and to add an explicit requirement that the
notice specify the date and time fixed for taxation.
Local Civil Rule 54.1(a) presently provides that costs will not be taxed during the pendency of
an appeal. At the suggestion of the Clerk’s Offices, the Committee recommends that the Rule be
amended to provide that costs will likewise not be taxed during the pendency of a motion for
reconsideration or a motion for a new trial. Also at the suggestion of the Clerk’s Offices, the
Committee recommends that the Rule be amended to provide that the party seeking to tax costs shall
file a new notice of taxation of costs within 30 days after the determination of any appeal, motion for
reconsideration, or motion for a new trial.
At the suggestion of the Eastern District Clerk’s Office, the Committee recommends that
Local Civil Rule 54.1(b) be amended to place parties on notice that, in the Eastern District, the
parties need not appear at the date and time scheduled for taxation.
The Committee recommends that Local Civil Rule 54.1(c)(1) remain unchanged. It is
authorized by 28 U.S.C. § 1920(2), which allows taxation of “fees for printed or electronically
recorded transcripts necessarily obtained for use in this case.”
The Committee recommends that Local Civil Rule 54.1(c)(2) remain unchanged. 28 U.S.C.
§ 1920 does not by its terms specifically address costs related to depositions. However the practice
of taxing the expenses of a deposition when it is received in evidence or employed on a successful
motion for summary judgment is widespread, and can be regarded as authorized by 28 U.S.C. §
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1920(2) as “expenses for transcripts necessarily obtained for use in this case.” See 10 CHARLES
ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2676 (3d ed. 1998)
(“There is general agreement that expenses of a deposition may be taxed as costs when it was
received in evidence.”); 7 JAMES WM. MOORE ET AL., MOORE’S FEDERAL PRACTICE § 54.103(3)(c)(i)
(3d ed. 2011) (“§1920 also contains several provisions for the recovery of costs that, alone or in
conjunction, have been interpreted to permit the awarding of the routine expenses incurred in taking
depositions.”). See also Anderson v. City of New York , 132 F. Supp. 2d 239, 246 (S.D.N.Y. 2001)
(allowing deposition transcripts to be taxed as costs under § 1920).
The Committee recommends that Local Civil Rule 54.1(c)(3) remain unchanged. This
subsection is authorized by 28 U.S.C. § 1920(3), which allows taxation of “fees and disbursements for
printing and witnesses.”
The Committee recommends that the second sentence of Local Civil Rule 54.1(c)(4) be
deleted in light of the Supreme Court’s ruling in Taniguchi v. Kan Pacific Saipan, Ltd., 132 S. Ct. 1997
(2012). The rest of Local Civil Rule 54.1(c)(4) is authorized by § 1920(6), which allows taxation of
“compensation of court appointed experts, compensation of interpreters, and salaries, fees, expenses,
and costs of special interpretation services” under 28 U.S.C. § 1828.
The Committee recommends that Local Civil Rule 54.1(c)(5) remain unchanged. This
subsection is authorized by § 1920(4), which allows taxation of “fees for exemplification and the
costs of making copies of any materials where the copies are necessarily obtained for use in this
case.”
Courts in other circuits have begun to address the question whether and to what extent the
costs of electronic discovery can be taxed as costs of copying or exemplification. See, e.g., Race
Tires America, Inc. v. Hoosier Racing Tire Corp., 674 F.3d 158 (3d Cir. 2012). Particularly in the
absence of authoritative guidance from the Second Circuit on this issue, the Committee has
concluded that it is premature to address this question in Local Civil Rule 54.1(c).
The Committee recommends that Local Civil Rule 54.1(c)(6) remain unchanged. This
subsection is authorized by 28 U.S.C. § 1920(4), which allows taxation of “fees for exemplification
and the costs of making copies of any materials where the copies are necessarily obtained for use in
this case.”
The Committee recommends that Local Civil Rule 54.1(c)(7) be retained, because it does not
authorize taxation of any costs, but instead serves a useful purpose by pointing out that attorney’s
fees are addressed in Fed. R. Civ. P. 54, and are not taxable except by order of the Court. For the
reasons explained in the Committee Note to Local Civil Rule 54.1(a), the Committee recommends
that the Local Rule refer the reader to Fed. R. Civ. P. 54 for the time period within which attorney’s
fees must be sought.
The Committee recommends that Local Civil Rule 54.1(c)(8) remain unchanged. Although
28 U.S.C. § 1920 does not by its terms address fees for masters, receivers, or commissioners, Fed. R.
Civ. P. 53(g) authorizes the Court to allocate payment for a master’s compensation, and
commentators have observed that appropriate expenditures incurred in connection with a special
master may be taxed as costs by the prevailing party. 10 Fed. Prac. & Proc. Civ. §2677 (3d ed.).
The Committee recommends that Local Civil Rule 54.1(c)(9) remain unchanged. This
subsection is authorized by 28 U.S.C. § 1920(4), which allows a taxation of “fees for exemplification
and the costs of making copies of any materials where the copies are necessarily obtained for use in
this case.”
The Committee recommends that Local Civil Rule 54.1(c)(10) remain unchanged. This
subsection is authorized by 28 U.S.C. § 1920(5), which allows taxation of docket fees under 28 U.S.C.
§ 1923.
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Local Civil Rule 54.2.

Security for Costs

The Court, on motion or on its own initiative, may order any party to file an original bond for
costs or additional security for costs in such an amount and so conditioned as it may designate.

For

failure to comply with the order the Court may make such orders in regard to noncompliance as are
just, and among others the following: an order striking out pleadings or staying further proceedings
until the bond is filed or dismissing the action or rendering a judgment by default against the
non-complying party.
COMMITTEE NOTE
Circuit.

Local Civil Rule 54.2 has been applied by the District Courts with the approval of the Second
The Committee recommends its retention.

Local Civil Rule 54.3.

Entering Satisfaction of Money Judgment

Satisfaction of a money judgment entered or registered in this district shall be entered by the
Clerk as follows:
(a) Upon the payment into the Court of the amount thereof, plus interest, and the payment
of the Clerk’s and marshal’s fees, if any;
(b) Upon the filing of a satisfaction executed and acknowledged by:

(1) the judgment

creditor; or (2) the judgment creditor’s legal representatives or assigns, with evidence of their
authority; or (3) the judgment creditor’s attorney if within ten (10) years of the entry of the judgment
or decree;
(c) If the judgment creditor is the United States, upon the filing of a satisfaction executed by
the United States Attorney;
(d) Pursuant to an order of satisfaction entered by the Court; or
(e) Upon the registration of a certified copy of a satisfaction entered in another court.
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COMMITTEE NOTE
The Committee recommends a few clarifying changes in the wording of this Local Civil Rule.
Local Civil Rule 55.1.

Certificate of Default

A party applying for a certificate of default by the Clerk pursuant to Fed. R. Civ. P. 55(a) shall
submit an affidavit showing (1) that the party against whom a notation of default is sought is not an
infant, in the military, or an incompetent person; (2) that the party has failed to plead or otherwise
defend the action; and (3) that the pleading to which no response has been made was properly
served.

COMMITTEE NOTE
The Committee believes that Local Civil Rule 55.1 is helpful in setting forth the contents of
the affidavit to be submitted by a party seeking a certificate of default pursuant to Fed. R. Civ. P.
55(a).
Local Civil Rule 55.2.

Default Judgment

(a) By the Clerk.

Upon issuance of a Clerk’s certificate of default, if the claim to which no

response has been made only sought payment of a sum certain, and does not include a request for
attorney’s fees or other substantive relief, and if a default judgment is sought against all remaining
parties to the action, the moving party shall submit an affidavit showing the principal amount due
and owing, not exceeding the amount sought in the claim to which no response has been made, plus
interest, if any, computed by the party, with credit for all payments received to date clearly set forth,
and costs, if any, pursuant to 28 U.S.C. § 1920.
(b) By the Court.

In all other cases the party seeking a judgment by default shall apply to

the Court as described in Fed. R. Civ. P. 55(b)(2), and shall append to the application (1) the Clerk’s
certificate of default, (2) a copy of the claim to which no response has been made, and (3) a proposed
form of default judgment.
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(c) Mailing of Papers.

Unless otherwise ordered by the Court, all papers submitted to

the Court pursuant to Local Civil Rule 55.2(a) or (b) above shall simultaneously be mailed to the
party against whom a default judgment is sought at the last known residence of such party (if an
individual) or the last known business address of such party (if a person other than an individual).
Proof of such mailing shall be filed with the Court.

If the mailing is returned, a supplemental

affidavit shall be filed with the Court setting forth that fact, together with the reason provided for
return, if any.
COMMITTEE NOTE
Although Fed. R. Civ. P. 55(b) does not require service of notice of an application for a
default judgment upon a party who has not appeared in the action, the Committee believes that
experience has shown that mailing notice of such an application is conducive to both fairness and
efficiency, and has therefore recommended a new Local Civil Rule 55.2(c) providing for such mailing.
Local Civil Rule 56.1.

Statements of Material Facts on Motion for Summary Judgment

a) Upon any motion for summary judgment pursuant to Rule 56 of the Federal Rules of Civil
Procedure, there shall be annexed to the notice of motion a separate, short and concise statement, in
numbered paragraphs, of the material facts as to which the moving party contends there is no
genuine issue to be tried. Failure to submit such a statement may constitute grounds for denial of the
motion.
(b) The papers opposing a motion for summary judgment shall include a correspondingly
numbered paragraph responding to each numbered paragraph in the statement of the moving party,
and if necessary, additional paragraphs containing a separate, short and concise statement of
additional material facts as to which it is contended that there exists a genuine issue to be tried.
(c) Each numbered paragraph in the statement of material facts set forth in the statement
required to be served by the moving party will be deemed to be admitted for purposes of the motion
unless specifically controverted by a correspondingly numbered paragraph in the statement required
to be served by the opposing party.
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(d) Each statement by the movant or opponent pursuant to Rule 56.1(a) and (b), including
each statement controverting any statement of material fact, must be followed by citation to evidence
which would be admissible, set forth as required by Fed. R. Civ. P. 56(c).
COMMITTEE NOTE
The requirement embodied in Local Civil Rule 56.1 is firmly rooted in the local practice of
the Southern and Eastern Districts, and the Committee recommends its retention. The language of
Local Civil Rule 56.1 was revised in 2004 to make clear that any statement pursuant to Local Civil
Rule 56.1 must be divided into brief, numbered paragraphs, that any opposing statement must
respond specifically and separately to each numbered paragraph in the statement, and that all such
paragraphs in both statements and opposing statements must be supported by citations to specific
evidence of the kind required by Fed. R. Civ. P. 56(c). The Committee believes that the language
adopted in 2004 sets forth these requirements clearly, and does not recommend any changes in that
language.
Local Civil Rule 56.2.

Notice to Pro Se Litigant Who Opposes a Summary Judgment

Any represented party moving for summary judgment against a party proceeding pro se shall
serve and file as a separate document, together with the papers in support of the motion, the
following “Notice To Pro Se Litigant Who Opposes a Motion For Summary Judgment” with the full
texts of Fed. R. Civ. P. 56 and Local Civil Rule 56.1 attached.

Where the pro se party is not the

plaintiff, the movant shall amend the form notice as necessary to reflect that fact.
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Notice To Pro Se Litigant Who Opposes a Motion For Summary Judgment
The defendant in this case has moved for summary judgment pursuant to Rule 56 of the
Federal Rules of Civil Procedure.

This means that the defendant has asked the Court to decide this

case without a trial, based on written materials, including affidavits, submitted in support of the
motion.

THE CLAIMS YOU ASSERT IN YOUR COMPLAINT MAY BE DISMISSED

WITHOUT A TRIAL IF YOU DO NOT RESPOND TO THIS MOTION ON TIME by filing
sworn affidavits and/or other documents as required by Rule 56(c) of the Federal Rules of Civil
Procedure and by Local Civil Rule 56.1.

The full text of Rule 56 of the Federal Rules of Civil

Procedure and Local Civil Rule 56.1 is attached.
In short, Rule 56 provides that you may NOT oppose summary judgment simply by relying
upon the allegations in your complaint.

Rather, you must submit evidence, such as witness

statements or documents, countering the facts asserted by the defendant and raising specific facts
that support your claim.

If you have proof of your claim, now is the time to submit it.

witness statements must be in the form of affidavits.

An affidavit is a sworn statement of fact based

on personal knowledge stating facts that would be admissible in evidence at trial.
your own affidavit and/or the affidavits of others.

Any

You may submit

You may submit affidavits that were prepared

specifically in response to defendant’s motion for summary judgment.
If you do not respond to the motion for summary judgment on time with affidavits and/or
documents contradicting the material facts asserted by the defendant, the Court may accept
defendant’s facts as true.

Your case may be dismissed and judgment may be entered in defendant’s

favor without a trial.
If you have any questions, you may direct them to the Pro Se Office.
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COMMITTEE NOTE
Local Civil Rule 56.2 plays a valuable role in alerting pro se litigants to the potentially serious
consequences of a motion for summary judgment, and to the requirements for opposing such a
motion. The Committee recommends certain changes in the text of the notice required by the rule
in order to make it more understandable to non-lawyers.
Local Civil Rule 58.1.

Remand by an Appellate Court

Any mandate, order, or judgment of an appellate court, when filed in the office of the Clerk
of the District Court, shall automatically become the order or judgment of the District Court and be
entered as such by the Clerk without further order, except if such mandate, order, or judgment of the
appellate court requires further proceedings in the District Court other than a new trial, an order shall
be entered making the order or judgment of the appellate court the order or judgment of the District
Court.
COMMITTEE NOTE
The Committee recommends that the word “mandate” be added to Local Civil Rule 58.1 in
order to clarify that the mandate of the Court of Appeals, when filed in the Clerk’s Office of the
District Court as provided in Local Civil Rule 58.1, automatically becomes the judgment of the
District Court. The mandate, which consists of “a certified copy of the judgment, a copy of the
court’s opinion, if any, and any direction about costs,” Fed. R. App. P. 41(a), is the normal means by
which the judgment of the Court of Appeals is transmitted to the District Court.
Local Civil Rule 65.1.1.

Sureties

(a) Whenever a bond, undertaking or stipulation is required, it shall be sufficient, except as
otherwise prescribed by law, if the instrument is executed by the surety or sureties only.
(b) Except as otherwise provided by law, every bond, undertaking or stipulation must be
secured by:

(1) the deposit of cash or government bonds in the amount of the bond, undertaking or

stipulation; or (2) the undertaking or guaranty of a corporate surety holding a certificate of authority
from the Secretary of the Treasury; or (3) the undertaking or guaranty of two individual residents of
the district in which the case is pending, each of whom owns real or personal property within the
district worth double the amount of the bond, undertaking or stipulation, over all his or her debts
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and liabilities, and over all obligations assumed by said surety on other bonds, undertakings or
stipulations, and exclusive of all legal exemptions.
(c) Except as otherwise provided by law, all bonds, undertakings and stipulations of
corporate sureties holding certificates of authority from the Secretary of the Treasury, where the
amount of such bonds or undertakings has been fixed by a Judge or by court rule or statute, may be
approved by the Clerk.
(d) In the case of a bond, or undertaking, or stipulation executed by individual sureties, each
surety shall attach the surety’s affidavit of justification, giving the surety’s full name, occupation,
residence and business addresses, and showing that the surety is qualified as an individual surety
under paragraph (b) of this rule.
(e) Members of the bar who have appeared in the case shall not act as a surety in the case.
Administrative officers and employees of the Court, the marshal, and the marshal’s deputies and
assistants, shall not act as a surety in any suit, action or proceeding pending in this Court.
(f) Whenever a notice of motion to enforce the liability of a surety upon a bond is served
upon the Clerk pursuant to Fed. R. Civ. P. 65.1 or Fed. R. App. P. 8(b), the party making such
motion shall deposit with the clerk the original, three copies, and one additional copy for each surety
to be served.
COMMITTEE NOTE
Local Civil Rule 65.1.1 contains useful provisions concerning sureties which supplement the
provisions of Fed. R. Civ. P. 65(c) and 65.1. The Committee recommends that Local Civil Rule
65.1.1(f) be broadened to encompass proceedings to enforce the liability of sureties under Fed. R.
Civ. P. 65.1 as well as under Fed. R. App. P. 8(b).
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Local Civil Rule 67.1.

Order for Deposit in Interest-Bearing Account

(a) Whenever a party seeks a court order for money to be deposited by the Clerk in an
interest-bearing account, the party shall deliver the proposed order directly to the Clerk or financial
deputy who will inspect the proposed order for proper form and content and compliance with this
rule prior to signature by the Judge for whom the order is prepared.

After the Judge has signed the

order, the person who obtained the order shall serve the Clerk and the financial deputy with a copy
of the order signed by the Judge.
(b) Proposed orders directing the Clerk to invest such funds in an interest-bearing account or
other instrument shall include the following:
(1) The exact United States dollar amount of the principal sum to be invested; and
(2) Wording which directs the Clerk to deduct from the income on the investment a
fee equal to ten per cent (10%) of the income earned, but not exceeding the fee authorized by
the Judicial Conference of the United States and set by the Director of the Administrative
Office.

COMMITTEE NOTE
Local Civil Rule 67.1 contains useful provisions concerning orders for the deposit of money
into interest-bearing accounts which supplement the provisions of Fed. R. Civ. P. 67(a). The
Committee recommends a clarifying change to Local Civil Rule 67.1(a) in order to make clear that
what is required is delivery of the proposed order directly to the Clerk or the Financial Deputy, not
personal delivery to them in the sense of hand delivery.
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Local Civil Rule 72.1.

Powers of Magistrate Judges

In addition to other powers of Magistrate Judges:
(a) Full-time Magistrate Judges are hereby specially designated to exercise the jurisdiction set
forth in 28 U.S.C. § 636(c).
(b) Magistrate Judges are authorized to entertain ex parte applications by appropriate
representatives of the United States government for the issuance of administrative inspection orders
or warrants.
(c) Magistrate Judges may issue subpoenas, writs of habeas corpus ad testificandum or ad
prosequendum or other orders necessary to obtain the presence of parties or witnesses or evidence
needed for court proceedings, and may sign in forma pauperis orders.
(d) Matters arising under 28 U.S.C. §§ 2254 and 2255 or challenging the conditions of the
confinement of prisoners may be referred to a Magistrate Judge by the District Judge to whom the
case has been assigned.

A Magistrate Judge may perform any or all of the duties imposed upon a

District Judge by the rules governing such proceedings in the United States district courts.

In so

doing, a Magistrate Judge may issue any preliminary orders and conduct any necessary evidentiary
hearing or other appropriate proceeding and shall submit to a District Judge a report containing
proposed findings of fact and recommendations for disposition of the matter by the District Judge.
COMMITTEE NOTE
Local Civil Rule 72.1 confirms and continues the Courts’ intent to give their Magistrate
Judges the maximum powers authorized by law. Local Civil Rule 72.1(a) is necessary in order to
authorize full-time Magistrate Judges to exercise the consent jurisdiction conferred by 28 U.S.C. §
636(c)(1). Local Civil Rule 72.1(b) and (c) confer useful administrative powers upon Magistrate
Judges. Although Local Civil Rule 72.1(d) may be unnecessary in light of 28 U.S.C. § 636(b)(1)(B),
the Committee decided that it would be prudent to retain it in order to avoid any possible question
on this point. The final sentence of Local Civil Rule 72.1(d) seems unnecessary in light of the
sentence preceding it.
Local Civil Rule 72.2.

Reference to Magistrate Judge (Eastern District Only)

A Magistrate Judge shall be assigned to each case upon the commencement of the action,
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except in those categories of actions set forth in Local Civil Rule 16.1.

In any courthouse in this

District in which there is more than one Magistrate Judge such assignment shall be at random on a
rotating basis.

Except in multi-district cases and antitrust cases, a Magistrate Judge so assigned is

empowered to act with respect to all non-dispositive pretrial matters unless the assigned District
Judge orders otherwise.
COMMITTEE NOTE
Local Civil Rule 72.2 sets forth the practices governing the automatic assignment of
Magistrate Judges to cases in the Eastern District of New York.
Local Civil Rule 72.2(b) is
unnecessary in light of the modern practice of electronic filing of orders, and the Committee
recommends its deletion.
Local Civil Rule 73.1.

Consent Jurisdiction Procedure

(a) When a civil action is filed with the Clerk, the Clerk shall give the filing party notice of the
Magistrate Judge’s consent jurisdiction in a form approved by the Court, with sufficient copies to be
served with the complaint on adversary parties.

A copy of such notice shall be attached to any

third-party complaint served by a defendant.
(b) When a completed consent form has been filed, the Clerk shall forward the form for
final approval to the District Judge to whom the case was originally assigned.

Once the District

Judge has approved the transfer and returned the consent form to the Clerk for filing, the clerk shall
reassign the case for all purposes to the Magistrate Judge previously designated to receive any
referrals or to whom the case has previously been referred for any purpose, except that, in the
Eastern District of New York, upon application of the parties, the Clerk shall select a new Magistrate
Judge at random.

If no designation or referral has been made, the Clerk shall select a new

Magistrate Judge at random.
COMMITTEE NOTE
The Committee believes that Local Civil Rule 73.1(a) continues to serve a useful function by
focusing the attention of the parties at the outset of the case upon the consent jurisdiction of the
Magistrate Judges. The Committee proposes a rewording of Local Civil Rule 73.1(b) for purposes
of clarification; no change in meaning is intended.
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Local Civil Rule 77.1.

Submission of Orders, Judgments and Decrees

Proposed orders, judgments and decrees shall be presented as directed by the ECF rules
published on the website of each respective Court.

Unless the form of order, judgment or decree is

consented to in writing, or unless the Court otherwise directs, four (4) days’ notice of settlement is
required.

One (1) day’s notice is required of all counter-proposals.

Unless adopted by the Court

or submitted for docketing by a party in connection with an anticipated appeal, such proposed
orders, judgments or decrees shall not form any part of the record of the action.
COMMITTEE NOTE
The Committee recommends the deletion of Local Civil Rule 77.1(b), whose provisions have
been overtaken by the age of electronic filing. The Committee recommends the retention of Local
Civil Rule 77.1(a), which is necessary to specify the timing of the submission of proposed orders,
judgments, and decrees.

Page

-56-

Page 554 of 792

Local Civil Rule 81.1.

Removal of Cases from State Courts

If the Court’s jurisdiction is based upon diversity of citizenship, and regardless of whether or
not service of process has been effected on all parties, the notice of removal shall set forth (1) in the
case of each individual named as a party, that party’s residence and domicile and any state or other
jurisdiction of which that party is a citizen for purposes of 28 U.S.C. § 1332; (2) in the case of each
party that is a partnership, limited liability partnership, limited liability company, or other
unincorporated association, like information for all of its partners or members, as well as the state or
other jurisdiction of its formation; (3) in the case of each party that is a corporation, its state or other
jurisdiction of incorporation, principal place of business, and any state or other jurisdiction of which
that party is a citizen for purposes of 28 U.S.C. § 1332; (4) in the case of an assigned claim,
corresponding information for each original owner of the claim and for each assignee; and (5) the
date on which each party that has been served was served.

If such information or a designated part

is unknown to the removing party, the removing party may so state, and in that case plaintiff within
twenty-one (21) days after removal shall file in the office of the Clerk a statement of the omitted
information.

COMMITTEE NOTE
The Committee recommends the deletion of Local Civil Rule 81.1(b), because 28 U.S.C. §
1446(a) already provides that the removing party or parties shall file with the notice of removal “a
copy of all process, pleadings, and orders served upon such defendant or defendants in such action.”
The Committee recommends that Local Civil Rule 81.1(a) be reworded, in the same manner as Local
Civil Rule 26.1, to describe with greater specificity the information needed to assess the presence of
diversity jurisdiction.
Local Civil Rule 83.1.

Transfer of Cases to Another District

In a case ordered transferred from this District, the Clerk, unless otherwise ordered, shall
upon the expiration of seven (7) days effectuate the transfer of the case to the transferee court.
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COMMITTEE NOTE
Local Civil Rule 83.1 needs to be reworded, because the transfer of cases is normally carried
out today electronically rather than by mail. On balance, the Committee believes that the seven-day
waiting period in Local Civil Rule 83.1 should be retained, in order to allow the party opposing
transfer the same opportunity as the current rule affords to seek rehearing or appellate review.
Local Civil Rule 83.2. Settlement of Actions by or on Behalf of Infants or Incompetents,
Wrongful Death Actions, and Actions for Conscious Pain and Suffering of the Decedent
(a) Settlement of Actions by or on Behalf of Infants or Incompetents.
(1) An action by or on behalf of an infant or incompetent shall not be settled or
compromised, or voluntarily discontinued, dismissed or terminated, without leave of the
Court embodied in an order, judgment or decree.

The proceeding upon an application to

settle or compromise such an action shall conform, as nearly as may be, to the New York
State statutes and rules, but the Court, for cause shown, may dispense with any New York
State requirement.
(2) The Court shall authorize payment to counsel for the infant or incompetent of a
reasonable attorney’s fee and proper disbursements from the amount recovered in such an
action, whether realized by settlement, execution or otherwise and shall determine the said fee
and disbursements, after due inquiry as to all charges against the fund.
(3) The Court shall order the balance of the proceeds of the recovery or settlement to
be distributed as it deems may best protect the interest of the infant or incompetent.
(b) Settlement of Wrongful Death Actions and Actions for Conscious Pain and
Suffering of the Decedent.
In an action for wrongful death or conscious pain and suffering of the decedent:
(1) Where required by statute or otherwise, the Court shall apportion the avails of the
action, and shall approve the terms of any settlement.
(2) The Court shall approve an attorney’s fee only upon application in accordance
with the provisions of the New York State statutes and rules.
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COMMITTEE NOTE
The Committee believes that paragraph (b) of this Local Civil Rule should logically apply to
actions for conscious pain and suffering of the decedent as well as to wrongful death actions, and
therefore recommends that the present distinction between the Southern and Eastern District
versions of the Local Rule in this regard be eliminated.
Local Civil Rule 83.3.

Habeas Corpus

Unless otherwise provided by statute, applications for a writ of habeas corpus made by
persons under the judgment and sentence of a court of the State of New York shall be filed, heard
and determined in the District Court for the district within which they were convicted and sentenced;
provided, however, that if the convenience of the parties and witnesses requires a hearing in a
different district, such application may be transferred to any district which is found by the assigned
Judge to be more convenient.

The Clerks of the Southern and Eastern District Courts are

authorized and directed to transfer such applications to the District herein designated for filing,
hearing and determination.

COMMITTEE NOTE
The Committee believes that this Local Civil Rule performs a very useful function by
establishing a presumptive rule that habeas corpus applications shall be filed, heard, and determined
in the district within which conviction and sentencing occurred.
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Local Civil Rule 83.4.

Publication of Advertisements [formerly Local Civil Rule 83.6]

(a) Unless otherwise provided by statute, rule, or order of the Court, all advertisements
except notices of sale of real estate or of any interest in land shall be published in a newspaper which
has a general circulation in this district or a circulation reasonably calculated to give public notice of a
legal publication.

The Court may direct the publication of such additional advertisement as it may

deem advisable.
(b) Unless otherwise ordered, notices for the sale of real estate or of any interest in land shall
be published in a newspaper of general circulation in the county in which the real estate or the land in
question is located.
COMMITTEE NOTE
This Local Civil Rule continues to be useful in foreclosure and execution cases. The
Committee recommends that new introductory language be added to recognize that other means of
notice may be authorized by such provisions as Rule G(4)(a)(iv) of the Supplemental Rules for
Admiralty or Maritime Claims and Asset Forfeiture Actions, which became effective in 2007.
Local Civil Rule 83.5.

Notice of Sale [formerly Local Civil Rule 83.7]

In any civil action, the notice of any proposed sale of property directed to be made by any
order or judgment of the Court, unless otherwise ordered by the Court, need not set out the terms of
sale specified in the order or judgment, and the notice will be sufficient if in substantially the
following form:
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UNITED STATES DISTRICT COURT
…………..DISTRICT OF NEW YORK
[Docket No. and Judge’s Initials]

[CAPTION],

NOTICE OF SALE
Pursuant to ........(Order or Judgment)......... of the United States District Court for the ...........................
District of New York, filed in the office of the clerk on ........(Date)............. in the case entitled
...........................(Name and Docket Number)............................ the undersigned will sell at
....................(Place of Sale).............................. on .............(Date and Hour of Sale).............. the property in
said .........(Order or Judgment)............ described and therein directed to be sold, to which ......(Order
or Judgment)........... reference is made for the terms of sale and for a description of the property
which may be briefly described as follows:
Dated:
________________________
Signature and Official Title
The notice need not describe the property by metes and bounds or otherwise in detail and
will be sufficient if in general terms it identifies the property by specifying its nature and location.
However, it shall state:

the approximate acreage of any real estate outside the limits of any town or

city; the street, lot and block number of any real estate within any town or city; and a general
statement of the character of any improvements upon the property.
COMMITTEE NOTE
As with Local Civil Rule 83.3, this Local Civil Rule continues to be useful in foreclosure and
execution cases.
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Local Civil Rule 83.6.

Contempt Proceedings in Civil Cases [formerly Local Civil Rule 83.9]

(a) A proceeding to adjudicate a person in civil contempt, including a case provided for in
Fed. R. Civ. P. 37(b)(1) and 37(b)(2)(A)(vii), shall be commenced by the service of a notice of motion
or order to show cause.

The affidavit upon which such notice of motion or order to show cause is

based shall set out with particularity the misconduct complained of, the claim, if any, for damages
occasioned thereby and such evidence as to the amount of damages as may be available to the
moving party.

A reasonable counsel fee, necessitated by the contempt proceedings, may be

included as an item of damage.

Where the alleged contemnor has appeared in the action by an

attorney, the notice of motion or order to show cause and the papers upon which it is based may be
served upon said attorney; otherwise service shall be made personally, together with a copy of this
Local Civil Rule 83.6, in the manner provided for by the Federal Rules of Civil Procedure for the
service of a summons.

If an order to show cause is sought, such order may, upon necessity shown,

embody a direction to the United States marshal to arrest the alleged contemnor and hold such
person unless bail is posted in an amount fixed by the order, conditioned on the appearance of such
person in all further proceedings on the motion, and further conditioned that the alleged contemnor
will hold himself or herself amenable to all orders of the Court for surrender.
b) If the alleged contemnor puts in issue his or her alleged misconduct or the damages
thereby occasioned, said person shall upon demand be entitled to have oral evidence taken, either
before the Court or before a master appointed by the Court.

When by law such alleged contemnor

is entitled to a trial by jury, said person shall make written demand before the beginning of the
hearing on the application; otherwise the alleged contemnor will be deemed to have waived a trial by
jury.
(c) If the alleged contemnor is found to be in contempt of court, an order shall be entered
(1) reciting or referring to the verdict or findings of fact upon which the adjudication is based; (2)
setting forth the amount of damages, if any, to which the complainant is entitled; (3) fixing the fine, if
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any, imposed by the Court, which fine shall include the damages found and naming the person to
whom such fine shall be payable; (4) stating any other conditions, the performance of which will
operate to purge the contempt; and (5) directing, where appropriate, the arrest of the contemnor by
the United States marshal and confinement until the performance of the condition fixed in the order
and the payment of the fine, or until the contemnor be otherwise discharged pursuant to law.

A

certified copy of the order committing the contemnor shall be sufficient warrant to the marshal for
the arrest and confinement of the contemnor.

The complainant shall also have the same remedies

against the property of the contemnor as if the order awarding the fine were a final judgment.
(d) If the alleged contemnor is found not guilty of the charges, said person shall be
discharged from the proceedings and, in the discretion of the Court, may have judgment against the
complainant for costs and disbursements and a reasonable counsel fee.
COMMITTEE NOTE
The Committee recommends the deletion of the second sentence of paragraph (c) of this
Local Civil Rule on the ground that it is substantive rather than procedural in nature. See generally
Armstrong v. Guccione, 470 F.3d 89 (2d Cir.), cert. denied, 552 U.S. 989 (2007).
Local Civil Rule 83.7.
Civil Rule 83.10]

Court-Annexed Arbitration (Eastern District Only) [formerly Local

(a) Certification of Arbitrators.
(1) The Chief Judge or a Judge or Judges authorized by the Chief Judge to act
(hereafter referred to as the certifying Judge) shall certify as many arbitrators as may be
determined to be necessary under this rule.
(2) An individual may be certified to serve as an arbitrator if he or she:

(A) has been

for at least five years a member of the bar of the highest court of a state or the District of
Columbia, (B) is admitted to practice before this court, and (C) is determined by the certifying
Judge to be competent to perform the duties of an arbitrator.
(3) Each individual certified as an arbitrator shall take the oath or affirmation
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required by Title 28, U.S.C. § 453 before serving as an arbitrator.
(4) A list of all persons certified as arbitrators shall be maintained in the
Office of the Clerk.
(b) Compensation and Expenses of Arbitrators.

An arbitrator shall be compensated

$250 for services in each case. If an arbitration hearing is protracted, the certifying Judge may
entertain a petition for additional compensation.
arbitrator shall be compensated $100 for service.

If a party requests three arbitrators then each
The fees shall be paid by or pursuant to the order

of the Court subject to the limits set by the Judicial Conference of the United States.
(c) Immunity of Arbitrators.

Arbitrators shall be immune from liability or suit with

respect to their conduct as such to the maximum extent permitted by applicable law.
(d) Civil Cases Eligible for Compulsory Arbitration.
(1) The Clerk of Court shall, as to all cases filed after January 1, 1986, designate and
process for compulsory arbitration all civil cases (excluding social security cases, tax matters,
prisoners’ civil rights cases and any action based on an alleged violation of a right secured by
the Constitution of the United States or if jurisdiction is based in whole or in part on Title 28,
U.S.C. § 1343) wherein money damages only are being sought in an amount not in excess of
$150,000.00 exclusive of interest and costs.
(2) The parties may by written stipulation agree that the Clerk of Court shall
designate and process for court-annexed arbitration any civil case that is not subject to
compulsory arbitration hereunder.
(3) For purposes of this Rule only, in all civil cases damages shall be presumed to be
not in excess of $150,000.00 exclusive of interest and costs, unless:
(A) Counsel for plaintiff, at the time of filing the complaint, or in the event of
the removal of a case from state court or transfer of a case from another district to
this Court, within thirty (30) days of the docketing of the case in this district, files a
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certification with the Court that the damages sought exceed $150,000.00, exclusive of
interest and costs; or
(B) Counsel for a defendant, at the time of filing a counterclaim or
cross-claim files a certification with the court that the damages sought by the
counter-claim or cross-claim exceed $150,000.00 exclusive of interest and costs.
(e) Referral to Arbitration.
(1) After an answer is filed in a case determined eligible for arbitration, the arbitration
clerk shall send a notice to counsel setting forth the date and time for the arbitration hearing.
The date of the arbitration hearing set forth in the notice shall be approximately four months
but in no event later than 120 days from the date the answer was filed, except that the
arbitration proceeding shall not, in the absence of the consent of the parties, commence until
30 days after the disposition by the District Court of any motion to dismiss the complaint,
motion for judgment on the pleadings, motion to join necessary parties, or motion for
summary judgment, if the motion was filed during a time period specified by the District
Court.

The 120-day and 30-day periods specified in the preceding sentence may be

modified by the court for good cause shown.

The notice shall also advise counsel that they

may agree to an earlier date for the arbitration hearing provided the arbitration clerk is
notified with 30 days of the date of the notice.

The notice shall also advise counsel that they

have 90 days to complete
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discovery unless the Judge to whom the case has been assigned orders a shorter or longer
period for discovery.
discovery.

The Judge may refer the case to a Magistrate Judge for purposes of

In the event a third party has been brought into the action, this notice shall not

be sent until an answer has been filed by the third party.
(2) The Court shall, sua sponte, or on motion of a party, exempt any case from
arbitration in which the objectives of arbitration would not be realized
(A) because the case involves complex or novel issues,
(B) because legal issues predominate over factual issues, or
(C) for other good cause.
Application by a party for an exemption from compulsory arbitration shall be made by
written letter to the Court not exceeding three pages in length, outlining the basis for the
request and attaching relevant materials, which shall be submitted no later than 21 days after
receipt of the notice to counsel setting forth the date and time for the arbitration hearing.
Within four days of receiving such a letter, any opposing affected party may submit a
responsive letter not exceeding three pages attaching relevant materials.
(3) Cases not originally designated as eligible for compulsory arbitration, but which in
the discretion of the assigned Judge, are later found to qualify, may be referred to arbitration.
A U.S. District Judge or a U.S. Magistrate Judge, in cases that exceed the arbitration ceiling of
$150,000 exclusive of interest and costs, in their discretion, may suggest that the parties
should consider arbitration.

If the parties are agreeable, an appropriate consent form signed

by all parties or their representatives may be entered and filed in the case prior to scheduling
an arbitration hearing.
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(4) The arbitration shall be held before one arbitrator unless a panel of three
arbitrators is requested by a party, in which case one of whom shall be designated as
chairperson of the panel.

If the amount of controversy, exclusive of interest and costs, is

$5,000 or less, the arbitration shall be held before a single arbitrator.

The arbitration panel

shall be chosen at random by the Clerk of the Court from the lawyers who have been duly
certified as arbitrators.

The arbitration panel shall be scheduled to hear not more than three

cases.
(5) The Judge to whom the case has been assigned shall, 30 days prior to the date
scheduled for the arbitration hearing, sign an order setting forth the date and time of the
arbitration hearing and the names of the arbitrators designated to hear the case.

If a party

has filed a motion for judgment on the pleadings, summary judgment or similar relief, the
Judge shall not sign the order before ruling on the motion, but the filing of such a motion on
or after the date of the order shall not stay the arbitration unless the Judge so orders.
(6) Upon entry of the order designating the arbitrators, the arbitration clerk shall send
to each arbitrator a copy of all pleadings, including the order designating the arbitrators, and
the guidelines for arbitrators.
(7) Persons selected to be arbitrators shall be disqualified for bias or prejudice as
provided in Title 28, U.S.C. § 144, and shall disqualify themselves in any action which they
would be required under title 28, U.S.C. § 455 to disqualify themselves if they were a justice,
judge, or magistrate.
(f) Arbitration Hearing.
(1) The arbitration hearing shall take place in the United States Courthouse in a
courtroom assigned by the arbitration clerk on the date and at the time set forth in the order
of the Court.

The arbitrators are authorized to change the date and time of the hearing

provided the hearing is commenced within 30 days of the hearing date set forth in the order
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of the Court.

Any continuance beyond this 30 day period must be approved by the Judge to

whom the case has been assigned. The arbitration clerk must be notified immediately of any
continuance.
(2) Counsel for the parties shall report settlement of the case to the arbitration clerk
and all members of the arbitration panel assigned to the case.
(3) The arbitration hearing may proceed in the absence of any party who, after notice,
fails to be present.

In the event, however, that a party fails to participate in the arbitration

process in a meaningful manner, the Court may impose appropriate sanctions, including, but
not limited to, the striking of any demand for a trial de novo filed by that party.
(4) Rule 45 of the Federal Rules of Civil Procedure shall apply to subpoenas for
attendance of witnesses and the production of documentary evidence at an arbitration hearing
under this Rule.

Testimony at an arbitration hearing shall be under oath or affirmation.

(5) The Federal Rules of Evidence shall be used as guides to the admissibility of
evidence. Copies or photographs of all exhibits, except those intended solely for
impeachment, must be marked for identification and delivered to adverse parties at least
fourteen (14) days prior to the hearing.

The arbitrators shall receive exhibits in evidence

without formal proof unless counsel has been notified at least seven (7) days prior to the
hearing that the adverse party intends to raise an issue concerning the authenticity of the
exhibit.

The arbitrators may refuse to receive in evidence any exhibit, a copy or photograph

of which has not been delivered to the adverse party as provided herein.
(6) A party may have a recording and transcript made of the arbitration hearing, but
that party shall make all necessary arrangements and bear all expenses thereof.
(g) Arbitration Award and Judgment.
(1) The arbitration award shall be filed with the Court promptly after the hearing is
concluded and shall be entered as the judgment of the Court after the 30 day period for
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requesting a trial de novo pursuant to Section (h) has expired, unless a party has demanded a
trial de novo.

The judgment so entered shall be subject to the same provisions of law and

shall have the same force and effect as a judgment of the Court in a civil action, except that it
shall not be appealable.

In a case involving multiple claims and parties, any segregable part

of an arbitration award as to which an aggrieved party has not timely demanded a trial de
novo shall become part of the final judgment with the same force and effect as a judgment of
the Court in a civil action, except that it shall not be appealable.
(2) The contents of any arbitration award shall not be made known to any Judge who
might be assigned the case,
(A) except as necessary for the Court to determine whether to assess costs or
attorneys fees,
(B) until the District Court has entered final judgment in the action or the
action has been otherwise terminated, or
(C) except for purposes of preparing the report required by section 903(b) of
the Judicial Improvement and Access to Justice Act.
(3) Costs may be taxed as part of any arbitration award pursuant to 28 U.S.C. § 1920.
(h) Trial De Novo.
(1) Within 30 days after the arbitration award is entered on the docket, any party may
demand in writing a trial de novo in the District Court.

Such demand shall be filed with the

arbitration clerk, and served by the moving party upon all counsel of record or other parties.
Withdrawal of a demand for a trial de novo shall not reinstate the arbitrators’ award and the
case shall proceed as if it had not been arbitrated.
(2) Upon demand for a trial de novo and the payment to the Clerk required by
paragraph (4) of this section, the action shall be placed on the calendar of the Court and
treated for all purposes as if it had not been referred to arbitration, and any right of trial by
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jury that a party would otherwise have shall be preserved inviolate.
(3) At the trial de novo, the Court shall not admit evidence that there had been an
arbitration proceeding, the nature or amount of the award, or any other matter concerning
the conduct of the arbitration proceeding.
(4) Upon making a demand for trial de novo the moving party shall, unless permitted
to proceed in forma pauperis, deposit with the Clerk of the Court an amount equal to the
arbitration fees of the arbitrators as provided in Section (b).

The sum so deposited shall be

returned to the party demanding a trial de novo in the event that party obtains a final
judgment, exclusive of interest and costs, more favorable than the arbitration award.

If the

party demanding a trial de novo does not obtain a more favorable result after trial or if the
Court determines that the party’s conduct in seeking a trial de novo was in bad faith, the sum
so deposited shall be paid by the Clerk to the Treasury of the United States.
COMMITTEE NOTE
Because this Local Civil Rule has been recently reviewed and updated by the Court, the
Committee has not undertaken to review it in detail.
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Local Civil Rule 83.8. Court-Annexed Mediation (Eastern District Only) [formerly Local Civil
Rule 83.11]
(a) Description.

Mediation is a process in which parties and counsel agree to meet with a

neutral mediator trained to assist them in settling disputes. The mediator improves communication
across party lines, helps parties articulate their interests and understand those of the other party,
probes the strengths and weaknesses of each party’s legal positions, and identifies areas of agreement
and helps generate options for a mutually agreeable resolution to the dispute.

In all cases, mediation

provides an opportunity to explore a wide range of potential solutions and to address interests that
may be outside the scope of the stated controversy or which could not be addressed by judicial
action.

A hallmark of mediation is its capacity to expand traditional settlement discussions and

broaden resolution options, often by exploring litigant needs and interests that may be formally
independent of the legal issues in controversy.
(b) Mediation Procedures.
(1) Eligible cases.

Judges and Magistrate Judges may designate civil cases for

inclusion in the mediation program, and when doing so shall prepare an order to that effect.
Alternatively, and subject to the availability of qualified mediators, the parties may consent to
participation in the mediation program by preparing and executing a stipulation signed by all
parties to the action and so-ordered by the Court.
(A) Mediation deadline. Any court order designating a case for inclusion in the
mediation program, however arrived at, may contain a deadline not to exceed six
months from the date of entry on the docket of that order.

This deadline may be

extended upon motion to the Court for good cause shown.
(2) Mediators.

Parties whose case has been designated for inclusion in the

mediation program shall be offered the options of (a) using a mediator from the Court’s
panel, a listing of which is available in the Clerk’s Office; (b) selecting a mediator on their
own; or (c) seeking the assistance of a reputable neutral ADR organization in the selection of
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a mediator.
(A) Court’s panel of mediators.

When the parties opt to use a mediator

from the Court’s panel, the Clerk’s Office will appoint a mediator to handle the case
who (i) has been for at least five years a member of the bar of a state or the District of
Columbia; (ii) is admitted to practice before this Court; and (iii) has completed the
Court’s requirements for mediator training and mediator expertise.

If any party so

requests, the appointed mediator also shall have expertise in the area of law in the
case.

The Clerk’s Office will provide notice of their appointment to all counsel.
(B) Disqualification.

Any party may submit a written request to the Clerk’s

Office within fourteen days from the date of the notification of the mediator for the
disqualification of the mediator for bias or prejudice as provided in 28 U.S.C. § 144.
A denial of such a request by the Clerk’s Office is subject to review by the assigned
Judge upon motion filed within fourteen (14) days of the date of the Clerk’s Office
denial.
(3) Scheduling the mediation. The mediator, however chosen, will contact all
attorneys to fix the date and place of the first mediation session, which shall be held within
thirty days of the date the mediator was appointed or at such other time as the Court may
establish.
(A) The Clerk’s Office will provide counsel with copies of the Judge’s order
referring the case to the mediation program, the Clerk’s Office notice of appointment
of mediator (if applicable), and a copy of the program procedures.
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(4) Written mediation statements.

No less than fourteen (14) days prior to the first

mediation session, each party shall submit directly to the mediator a mediation statement not
to exceed ten pages double-spaced, not including exhibits, outlining the key facts and legal
issues in the case. The statement will also include a description of motions filed and their
status, and any other information that will advance settlement prospects or make the
mediation more productive.

Mediation statements are not briefs and are not filed with the

Court, nor shall the assigned Judge or Magistrate Judge have access to them.
(5) Mediation session(s).

The mediator meets initially with all parties to the dispute

and their counsel in a joint session.

The mediator may hold mediation sessions in his/her

office, or at the Court, or at such other place as the parties and the mediator shall agree.

At

this meeting, the mediator explains the mediation process and gives each party an opportunity
to explain his or her views about the matters in dispute. There is then likely to be discussion
and questioning among the parties as well as between the mediator and the parties.
(A) Separate caucuses.

At the conclusion of the joint session, the mediator

will typically caucus individually with each party.

Caucuses permit the mediator and

the parties to explore more fully the needs and interests underlying the stated
positions.

In caucuses the mediator strives to facilitate settlement on matters in

dispute and the possibilities for settlement.

In some cases the mediator may offer

specific suggestions for settlement; in other cases the mediator may help the parties
generate creative settlement proposals.
(B) Additional sessions.

The mediator may conduct additional joint sessions

to promote further direct discussion between the parties, or she/he may continue to
work with the parties in private caucuses.
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(C) Conclusion.

The mediation concludes when the parties reach a mutually

acceptable resolution, when the parties fail to reach an agreement, on the date the
Judge or Magistrate Judge specified as the mediation deadline in their designation
order, or in the event no such date has been specified by the Court, at such other time
as the parties and/or the mediator may determine.

The mediator has no power to

impose settlement and the mediation process is confidential, whether or not a
settlement is reached.
(6) Settlement.

If settlement is reached, in whole or in part, the agreement, which

shall be binding upon all parties, will be put into writing and counsel will file a stipulation of
dismissal or such other document as may be appropriate.

If the case does not settle, the

mediator will immediately notify the Clerk’s Office, and the case or the portion of the case
that has not settled will continue in the litigation process.
(c) Attendance at Mediation Sessions.
(1) In all civil cases designated by the Court for inclusion in the mediation program,
attendance at one mediation session shall be mandatory; thereafter, attendance shall be
voluntary.

The Court requires of each party that the attorney who has primary responsibility

for handling the trial of the matter attend the mediation sessions.
(2) In addition, the Court may require, and if it does not, the mediator may require
the attendance at the mediation session of a party or its representative in the case of a
business or governmental entity or a minor, with authority to settle the matter and to bind the
party.

This requirement reflects the Court’s view that the principal values of mediation

include affording litigants with an opportunity to articulate their positions and interests
directly to the other parties and to a mediator and to hear, first hand, the other party’s version
of the matters in
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dispute. Mediation also enables parties to search directly with the other party for mutually
agreeable solutions.
(d) Confidentiality.
(1) The parties will be asked to sign an agreement of confidentiality at the beginning
of the first mediation session to the following effect:
(A) Unless the parties otherwise agree, all written and oral communications
made by the parties and the mediator in connection with or during any mediation
session are confidential and may not be disclosed or used for any purpose unrelated
to the mediation.
(B) The mediator shall not be called by any party as a witness in any court
proceeding related to the subject matter of the mediation unless related to the alleged
misconduct of the mediator.
(2) Mediators will maintain the confidentiality of all information provided to, or
discussed with, them. The Clerk of Court and the ADR Administrator are responsible for
program administration, evaluation, and liaison between the mediators and the Court and will
maintain strict confidentiality.
(3) No papers generated by the mediation process will be included in Court files, nor
shall the Judge or Magistrate Judge assigned to the case have access to them.

Information

about what transpires during mediation sessions will not at any time be made known to the
Court, except to the extent required to resolve issues of noncompliance with the mediation
procedures.

However, communications made in connection with or during a mediation may

be disclosed if all parties and, if appropriate as determined by the mediator, the mediator so
agree.

Nothing in this section shall be construed to prohibit parties from entering into

written agreements resolving some or all of the case or entering and filing with the Court
procedural or factual stipulations based on suggestions or agreements made in connection
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with a mediation.
(e) Oath and Disqualification of Mediator.
(1) Each individual certified as a mediator shall take the oath or affirmation
prescribed by 28 U.S.C. § 453 before serving as a mediator.
(2) No mediator may serve in any matter in violation of the standards set forth in 28
U.S.C. § 455.

If a mediator is concerned that a circumstance covered by subparagraph (a) of

that section might exist, e.g., if the mediator’s law firm has represented one or more of the
parties, or if one of the lawyers who would appear before the mediator at the mediation
session is involved in a case on which an attorney in the mediator’s firm is working, the
mediator shall promptly disclose that circumstance to all counsel in writing.

A party who

believes that the assigned mediator has a conflict of interest shall bring this concern to the
attention of the Clerk’s Office in writing, within fourteen (14) days of learning the source of
the potential conflict or the objection to such a potential conflict shall be deemed to have
been waived.

Any objections that cannot be resolved by the parties in consultation with the

Clerk’s Office shall be referred to the Judge or Magistrate Judge who has designated the case
for inclusion in the mediation program.
(3) A party who believes that the assigned mediator has engaged in misconduct in
such capacity shall bring this concern to the attention of the Clerk’s Office in writing, within
fourteen (14) days of learning of the alleged misconduct or the objection to such alleged
misconduct shall be deemed to have been waived.

Any objections that cannot be resolved

by the parties in consultation with the Clerk’s Office shall be referred to the Judge who has
designated the case for inclusion in the mediation program.
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(f) Services of the Mediators.
(1) Participation by mediators in the program is on a voluntary basis.

Each

mediator shall receive a fee of $600 for the first four hours or less of the actual mediation.
Time spent preparing for the mediation will not be compensated.
shall be compensated at the rate of $250 per hour.
parties to the mediation.

Thereafter, the mediator

The mediator’s fee shall be paid by the

Any party that is unable or unwilling to pay the fee may apply to

the referring judge for a waiver of the fee, with a right of appeal to the district judge in the
event the referral was made by a magistrate judge.

Each member of the panel will be

required to mediate a maximum of two cases pro bono each year, if requested by the Court.
Attorneys serving on the Court’s panel will be given credit for pro bono work.
(2) Appointment to the Court’s panel is for a three year term, subject to renewal.

A

panelist will not be expected to serve on more than two cases during any twelve month
period and will not be required to accept each assignment offered.

Repeated rejection of

assignments will result in the attorney being dropped from the panel.
(g) Immunity of the Mediators.

Mediators shall be immune from liability or suit with

respect to their conduct as such to the maximum extent permitted by applicable law.
COMMITTEE NOTE
Because this Local Civil Rule has been recently reviewed and updated by the Court, the
Committee has not undertaken to review it in detail.
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Local Civil Rule 83.9.
Local Civil Rule 83.12]

Alternative Dispute Resolution (Southern District Only) [formerly

(a) Definition Mediation is a form of alternative dispute resolution. In mediation, parties and
counsel meet, sometimes collectively and sometimes individually, with a neutral third party (the
mediator) who has been trained to facilitate confidential settlement discussions. The parties articulate
their respective positions and interests and generate options for a mutually agreeable resolution to the
dispute. The mediator assists the parties in reaching their own negotiated settlement by defining the
issues, probing and assessing the strengths and weaknesses of each party’s legal positions, and
identifying areas of agreement and disagreement. The main benefits of mediation are that it can result
in an expeditious and less costly resolution of the litigation, and can produce creative solutions to
complex disputes often unavailable in traditional litigation.

(b) Administration
(1) The Mediation Supervisor, appointed by the Clerk of the Court, shall administer
the Court’s mediation program. The Chief Judge shall appoint one or more District Judges or
Magistrate Judges to oversee the program.
(2) The Mediation Supervisor, in consultation with other Court personnel, shall
ensure that information about the Court’s mediation program is available on the Court’s
website which will be updated as needed.
(3) The mediation program shall be governed by the “Procedures of the Mediation
Program for the Southern District of New York,” which sets forth specific and more detailed
information regarding the mediation program, and which is available on the Court’s official
website (w w w . n y s d . u s c o u r t s . g o v ) or from the Mediation Office.
(4) In no event is the scheduling of mediation to interfere with any scheduling order
of the Court.
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(c) Consideration of Mediation In all civil cases eligible for mediation pursuant to
paragraph (d), each party shall consider the use of mediation and shall report to the assigned Judge at
the initial Rule 16(b) case management conference, or subsequently, whether the party believes
mediation may facilitate the resolution of the lawsuit. Judges are encouraged to note the availability of
the mediation program before, at, or after the initial Rule 16(b) case management conference.
(d) Entry into the Program
(1) All civil cases other than social security, habeas corpus, and tax cases are eligible
for mediation, whether assigned to Manhattan or White Plains.
(2) The Board of Judges may, by Administrative Order, direct that certain specified
categories of cases shall automatically be submitted to the mediation program. The assigned
District Judge or Magistrate Judge may issue a written order exempting a particular case with
or without the request of the parties.
(3) For all other cases, the assigned District Judge or Magistrate Judge may determine
that a case is appropriate for mediation and may order that case to mediation, with or without
the consent of the parties, before, at, or after the initial Rule 16(b) case management
conference. Alternatively, the parties should notify the assigned Judge at any time of their
desire to mediate.

COMMITTEE NOTE
Local Civil Rule 83.9 has been revised to refer to the “Procedures of the Mediation Program
for the Southern District of New York.” This revision is intended to increase flexibility in the
administration of the Mediation Program.
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LOCAL ADMIRALTY AND MARITIME RULES
Local Admiralty Rule A.1.

Application of Rules

(a) These Local Admiralty and Maritime Rules apply to the procedure in the claims and
proceedings governed by the Supplemental Rules for Certain Admiralty and Maritime Claims of the
Federal Rules of Civil Procedure.
(b) The Local Civil Rules also apply to the procedure in such claims and proceedings,
except to the extent that they are inconsistent with the Supplemental Rules or with these Local
Admiralty and Maritime Rules.
[Source:

Former Local Admiralty Rule 1 and Supplemental Rule 1]

Local Admiralty Rule B.1.

Affidavit That Defendant Is Not Found Within the District

The affidavit required by Supplemental Rule B(1) to accompany the complaint, and the
affidavit required by Supplemental Rule B(2) (c), shall list the efforts made by and on behalf of the
plaintiff to find and serve the defendant within the district.
[Source:

Maritime Law Association Model Rule (b)(1)]

Local Admiralty Rule B.2.

Notice of Attachment

The plaintiff shall give prompt notice to the defendant of an attachment following plaintiff’s
being advised of such an attachment by the garnishee. Such notice shall be in writing, and may be
given by fax, email or other verifiable electronic means.
[Source:

Former Local Admiralty Rule 10(b)]
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Local Admiralty Rule C.1.

Intangible Property

The summons issued pursuant to Supplemental Rule C(3)(c) shall direct the person having
control of freight or proceeds of property sold or other intangible property to show cause at a date
which shall be at least fourteen (14) days after service (unless the court, for good cause shown,
shortens the period) why the intangible property should not be delivered to the court to abide the
judgment.

The person who is served may deliver or pay over to the marshal the intangible property

proceeded against to the extent sufficient to satisfy the plaintiff's claim.

If such delivery or payment

is made, the person served is excused from the duty to show cause.
[Source:

Former Local Admiralty Rule 2]

Local Admiralty Rule C.2.

Publication of Notice of Action and Arrest; Sale

(a) The notice required by Supplemental Rule C(4) shall be published at least once and shall
contain (1) the fact and date of the arrest, (2) the caption of the case, (3) the nature of the action,
(4) the amount demanded, (5) the name of the marshal, (6) the name, address, and telephone number
of the attorney for the plaintiff, and (7) a statement that claimants must file their claims with the clerk
of this court within fourteen (14) days after notice or first publication (whichever is earlier) or within
such additional time as may be allowed by the court and must serve their answers within twenty one
(21) days after the filing of their claims.

The notice shall also state that all interested persons should

file claims and answers within the times so fixed otherwise default will be noted and condemnation
ordered.
(b) Except in the event of private sale pursuant to 28 U.S.C. §§ 2001 and 2004, or unless
otherwise ordered as provided by law, notice of sale of the property after condemnation in suits in
rem shall be published daily for at least six (6) days before sale.
[Source:

Former Local Admiralty Rule 3(a), c]
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Local Admiralty Rule C.3.

Notice Required for Default Judgment in Action In Rem

(a) Notice Required in General.

A party seeking a default judgment in an action in rem

must satisfy the court that due notice of the action and arrest of the property has been given:
(1) By publication as required in Supplemental Rule C(4) and Local Admiralty
Rule C.2;
(2) By service upon the master or other person having custody of the property; and
(3) By service under Federal Rule of Civil Procedure 5(b) upon every other person
who has not appeared in the action and is known to have an interest in the property.
(b) Notice Required to Persons With Recorded Interests.
(1) If the defendant property is a vessel documented under the laws of the United
States, plaintiff must attempt to notify all persons named in the certificate of ownership
issued by the United States Coast Guard, or other designated agency of the United States, as
holding an ownership interest in or as holding a lien in or as having filed a notice of claim of
lien with respect to the vessel.
(2) If the defendant property is a vessel numbered as provided in 46 U.S.C.
§ 12301(a), plaintiff must attempt to notify the persons named in the records of the issuing
authority.
(3) If the defendant property is of such character that there exists a governmental
registry of recorded property interests or security interests in the property, the plaintiff must
attempt to notify all persons named in the records of each such registry.
[Source:

Maritime Law Association Model Rule (c)(3)]
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Local Admiralty Rule D.1.

Return Date in Possessory, Petitory, and Partition Actions

In an action under Supplemental Rule D, the court may order that the claim and answer be
filed on a date earlier than twenty one (21) days after arrest, and may by order set a date for expedited
hearing of the action.
[Source:

Maritime Law Association Model Rule (d)(1)]

Local Admiralty Rule E.1.

Adversary Hearing Following Arrest, Attachment or

Garnishment
The adversary hearing following arrest or attachment or garnishment that is called for in
Supplemental Rule E(4)(f) shall be conducted by a judicial officer within seven (7) days, unless
otherwise ordered.
[Source:

Maritime Law Association Model Rule (e)(8)]

Local Admiralty Rule E.2.

Intervenors' Claims

(a) Presentation of Claim.

When a vessel or other property has been arrested, attached,

or garnished, and is in the hands of the marshal or custodian substituted therefor, anyone having a
claim against the vessel or property is required to present the claim by filing an intervening complaint,
and not by filing an original complaint, unless otherwise ordered by a judicial officer.

Upon the

satisfaction of the requirements of Federal Rule of Civil Procedure 24, the clerk shall forthwith
deliver a conformed copy of the complaint to the marshal, who shall deliver the copy to the vessel or
custodian of the property.

Intervenors shall thereafter be subject to the rights and obligations of

parties, and the vessel or property shall stand arrested, attached, or garnished by the intervenor.
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(b) Sharing Marshal's Fees and Expenses.

An intervenor shall have a responsibility to

the first plaintiff, enforceable on motion, consisting of the intervenor's share of the marshal's fees
and expenses in the proportion that the intervenor's claim bears to the sum of all the claims.

If a

party plaintiff permits vacation of an arrest, attachment, or garnishment, remaining plaintiffs share
the responsibility to the marshal for the fees and expenses in proportion to the remaining claims and
for the duration of the marshal's custody because of each claim.
[Source:

Maritime Law Association Model Rule (e)(11)]

Local Admiralty Rule E.3.

Claims by Suppliers for Payment of Charges

A person who furnishes supplies or services to a vessel, cargo, or other property in custody of
the court who has not been paid and claims the right to payment as an expense of administration
shall submit an invoice to the clerk in the form of a verified claim at any time before the vessel, cargo
or other property is released or sold.

The supplier must serve copies of the claim on the marshal,

substitute custodian if one has been appointed, and all parties of record.

The court may consider

the claims individually or schedule a single hearing for all claims.
[Source:

Maritime Law Association Model Rule (e)(12)(d)]

Local Admiralty Rule E.4.

Preservation of Property

Whenever property is attached or arrested pursuant to the provisions of Supplemental
Rule E(4)(b) that permit the marshal or other person having the warrant to execute the process
without taking actual possession of the property, and the owner or occupant of the property is
thereby permitted to remain in possession, the court, on motion of any party or on its own motion,
may enter any order necessary to preserve the value of the property, its contents, and any income
derived therefrom, and to prevent the destruction, removal or diminution in value of such property,
contents and income.
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LOCAL CRIMINAL RULES
Local Criminal Rule 1.1.

Application of Rules

(a) These Local Criminal Rules apply in all criminal proceedings.
(b) In addition to Local Civil Rules referenced elsewhere in these Local Criminal Rules, the
following Local Civil Rules also apply in criminal proceedings:
1.2.

Clerk’s Office

1.3.

Admission to the Bar

1.4.

Withdrawal or Displacement of Attorney of Record

1.5.

Discipline of Attorneys

1.6.

Duty of Attorney in Related Cases (to the extent cases may be considered related under
the Courts’ Rules (SDNY) or Guidelines (EDNY) for the Division of Business)

1.7.

Fees of Court Reporters

1.8.

Photographs, Radio, Recordings, Television

1.9

Acceptable Substitutes for Affidavits

5.2.

Electronic Service and Filing of Documents

5.3.

Service by Overnight Delivery

6.2.

Orders on Motions

39.1.

Custody of Trial and Hearing Exhibits

58.1.

Remand by an Appellate Court

67.1.

Order for Deposit in Interest-Bearing Account.
COMMITTEE NOTE

The titles of cross-referenced rules have been added for clarity. The
parenthetical to Local Civil Rule 1.6 harmonizes that rule’s otherwise broad concept
of relatedness with the narrow concepts of relatedness specified in the Courts’ Rules
(SDNY) or Guidelines (EDNY) for the Division of Business. Finally, the Committee
believed it useful to add cross-references to Local Civil Rules 5.2, 5.3, 6.2, 58.1 and
67.1, since they address procedures useful in criminal as well as in civil proceedings.
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Local Criminal Rule 1.2.

Notice of Appearance

Attorneys representing defendants in criminal cases shall file a notice of appearance. Once a
notice of appearance has been filed, the attorney may not withdraw except upon prior order of the
Court pursuant to Local Civil Rule 1.4.
COMMITTEE NOTE
This rule, derived from former Local Criminal Rule 44.1, has been
renumbered to place it in closer proximity to the cross-references in Local Criminal
Rule 1.1 to admission to the bar and withdrawal from a case. Former Local Criminal
Rule 44.1(b) has been stricken. That rule required attorneys to submit a certificate of
good standing from at least one of the states in which the attorney was admitted and
was intended to ensure that criminal defendants are in fact represented by admitted
attorneys. However, the rule only required an attorney to submit such a certificate
once and thus does not appear to serve a substantially different function from the
provisions of Local Civil Rule 1.3 on admission to the bar. In addition, former Local
Criminal Rule 44.1(b) did not appear to be enforced in practice.
Local Criminal Rule 12.4.

Disclosure Statement

For purposes of Fed. R. Crim. P. 12.4 (b)(2), “promptly” shall mean “within fourteen (14)
days,” that is, parties are required to file supplemental disclosure statement within fourteen (14) days
of the time there is any change in the information required in a disclosure statement filed pursuant to
those rules.
Local Criminal Rule 16.1.

Conference of Counsel

No motion addressed to a bill of particulars or any discovery matter shall be heard unless
counsel for the moving party files in or simultaneously with the moving papers an affidavit certifying
that counsel has conferred with counsel for the opposing party in an effort in good faith to resolve by
agreement the issues raised by the motion without the intervention of the Court and has been unable
to reach agreement.

If some of the issues raised by the motion have been resolved by agreement,

the affidavit shall specify the issues remaining unresolved.
COMMITTEE NOTE
The rule was simplified to refer to “a bill of particulars or any discovery matter,”
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and to make clear that the requisite certification could be filed as part of the motion papers.
Local Criminal Rule 23.1.

Free Press-Fair Trial Directives

(a) It is the duty of the lawyer or law firm, and of non-lawyer personnel employed by a
lawyer’s office or subject to a lawyer’s supervision, private investigators acting under the supervision
of a criminal defense lawyer, and government agents and police officers, not to release or authorize
the release of non-public information or opinion which a reasonable person would expect to be
disseminated by means of public communication, in connection with pending or imminent criminal
litigation with which they are associated, if there is a substantial likelihood that such dissemination
will interfere with a fair trial or otherwise prejudice the due administration of justice.
(b) With respect to a grand jury or other pending investigation of any criminal matter, a
lawyer participating in or associated with the investigation (including government lawyers and lawyers
for targets, subjects, and witnesses in the investigation) shall refrain from making any extrajudicial
statement which a reasonable person would expect to be disseminated by means of public
communication that goes beyond the public record or that is not necessary to inform the public that
the investigation is underway, to describe the general scope of the investigation, to obtain assistance
in the apprehension of a suspect, to warn the public of any dangers or otherwise to aid in the
investigation, if there is a substantial likelihood that such dissemination will interfere with a fair trial
or otherwise prejudice the administration of justice.
(c) During a jury trial of any criminal matter, including the period of selection of the jury,
no lawyer or law firm associated with the prosecution or defense shall give or authorize any
extrajudicial statement or interview relating to the trial or the parties or issues in the trial which a
reasonable person would expect to be disseminated by means of public communication if there is a
substantial likelihood that such dissemination will interfere with a fair trial; except that the lawyer or
the law firm may quote from or refer without comment to public records of the Court in the case.
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(d) Statements concerning the following subject matters presumptively involve a substantial
likelihood that their public dissemination will interfere with a fair trial or otherwise prejudice the due
administration of justice within the meaning of this rule:
(1) The prior criminal record (including arrests, indictments or other charges of
crime), or the character or reputation of the accused, except that the lawyer or law firm may
make a factual statement of the accused’s name, age, residence, occupation and family status;
and if the accused has not been apprehended, a lawyer associated with the prosecution may
release any information necessary to aid in the accused’s apprehension or to warn the public
of any dangers the accused may present;
(2)

The existence or contents of any confession, admission or statement given by

the accused, or the refusal or failure of the accused to make any statement;
(3) The performance of any examinations or tests or the accused’s refusal or failure
to submit to an examination or test;
(4) The identity, testimony or credibility of prospective witnesses, except that the
lawyer or law firm may announce the identity of the victim if the announcement is not
otherwise prohibited by law;
(5) The possibility of a plea of guilty to the offense charged or a lesser offense;
(6) Information the lawyer or law firm knows is likely to be inadmissible at trial and
would if disclosed create a substantial likelihood of prejudicing an impartial trial; and
(7) Any opinion as to the accused’s guilt or innocence or as to the merits of the case
or the evidence in the case.
(e) Statements concerning the following subject matters presumptively do not involve a
substantial likelihood that their public dissemination will interfere with a fair trial or otherwise
prejudice the due administration of justice within the meaning of this rule:
(1) An announcement, at the time of arrest, of the fact and circumstances of arrest
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(including time and place of arrest, resistance, pursuit and use of weapons), the identity of the
investigating and arresting officer or agency and the length of investigation;
(2) An announcement, at the time of seizure, stating whether any items of physical
evidence were seized and, if so, a description of the items seized (but not including any
confession, admission or statement);
(3) The nature, substance or text of the charge, including a brief description of the
offense charged;
(4) Quoting or referring without comment to public records of the Court in the
case;
(5) An announcement of the scheduling or result of any stage in the judicial process,
or an announcement that a matter is no longer under investigation;
(6) A request for assistance in obtaining evidence; and
(7) An announcement, without further comment, that the accused denies the
charges, and a brief description of the nature of the defense.
(f) Nothing in this rule is intended to preclude the formulation or application of more
restrictive rules relating to the release of information about juvenile or other offenders, to preclude
the holding of hearings or the lawful issuance of reports by legislative, administrative or investigative
bodies, or to preclude any lawyer from replying to charges of misconduct that are publicly made
against said lawyer.
(g) All Court supporting personnel, including, among others, marshals, deputy marshals,
Court Clerks, bailiffs and Court reporters and employees or sub-contractors retained by the
Court-appointed official reporters, are prohibited from disclosing to any person, without
authorization by the Court, information relating to a pending grand jury proceeding or criminal case
that is not part of the public records of the Court.

The divulgence by such Court supporting

personnel of information concerning grand jury proceedings, in camera arguments and hearings held
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in chambers or otherwise outside the presence of the public is also forbidden.
(h) The Court, on motion of either party or on its own motion, may issue a special order
governing such matters as extrajudicial statements by parties and witnesses likely to interfere with the
rights of the accused to a fair trial by an impartial jury, the seating and conduct in the courtroom of
spectators and news media representatives, the management and sequestration of jurors and
witnesses and any other matters which the Court may deem appropriate for inclusion in such order.
In determining whether to impose such a special order, the Court shall consider whether such an
order will be necessary to ensure an impartial jury and must find that other, less extreme available
remedies, singly or collectively, are not feasible or would not effectively mitigate the pretrial publicity
and bring about a fair trial.

Among the alternative remedies to be considered are:

change of

venue, postponing the trial, a searching voir dire, emphatic jury instructions, and sequestration of
jurors.
(i) Any lawyer who violates the terms of this rule may be disciplined pursuant to Local Civil
Rule 1.5.
COMMITTEE NOTE
This rule was the subject of substantial debate and compromise at the time of
the 1997 revisions to the Local Rules. During the 2011 revision, the Committee, in
the absence of intervening decisions substantially impacting the subject of the rule,
decided not to recommend any changes to the rule.
Local Criminal Rule 34.1.

Post-Trial Motions

Post-trial motions in criminal cases, including motions for correction or reduction of sentence
under Federal Rule of Criminal Procedure 35, or to suspend execution of sentence, or in arrest of
judgment under Federal Rule of Criminal Procedure 34, shall be referred to the trial Judge.

If the

trial Judge served by designation and assignment under 28 U.S.C. §§ 291-296, and is absent from the
district, such motions may be referred to that Judge for consideration and disposition.
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Local Criminal Rule 45.1.

Computation of Time

In computing any period of time prescribed or allowed by the Local Criminal Rules, the
provisions of Federal Rule of Criminal Procedure 45 shall apply unless otherwise stated.

In these

Local Rules, as in the Federal Rules as amended effective December 1, 2009, Saturdays, Sundays, and
legal holidays are no longer excluded in computing periods of time.

If the last day of the period is a

Saturday, Sunday, or legal holiday, the period continues to run until the end of the next day that is not
a Saturday, Sunday, or legal holiday.
COMMITTEE NOTE
Specific references to subsections (a) and (e) of Fed. R. Crim. P. 45, which
have been re-lettered in any event, were deleted.
Local Criminal Rule 47.1.

Applications for Ex Parte Orders

Any application for an ex parte order shall state whether a previous application for similar
relief has been made and, if so, shall state (a) the nature of the previous application, (b) the judicial
officer to whom such application was presented, and (c) the disposition of such application.
COMMITTEE NOTE
This rule, former Local Criminal Rule 1.2, was renumbered to associate it with
the relevant Federal Rule of Criminal Procedure, Rule 47, Motions and Supporting
Affidavits.
Local Criminal Rule 49.1.

Service and Filing of Motion Papers

Unless otherwise provided by statute or rule, or unless otherwise ordered by the Court in a
Judge’s Individual Practices or in a direction in a particular case, upon any motion, the papers shall be
served and filed as follows:
(a) All papers in support of the motion shall be filed and served by the moving party on all
other parties that have appeared in the action.
(b) Any opposing papers shall be filed and served within fourteen (14) days after service of
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the motion papers.
(c) Any reply papers shall be filed and served within seven (7) days after service of the
opposing papers.
(d) A motion for reconsideration or reargument of a Court order determining a motion
shall be filed and served within fourteen (14) days after the Court's determination of the original
motion. A memorandum setting forth concisely the matters or controlling decisions which counsel
believes the Court has overlooked shall accompany the motion.
COMMITTEE NOTE
This rule, former Local Criminal Rule 12.1, was renumbered to associate it
with the relevant Federal Rule of Criminal Procedure, Rule 49, Serving and Filing Papers.
The phrase “filed and” was added to the text of subparts (a)-(c). Former subpart (d),
relating to computation of time, was deleted as duplicative of Local Criminal Rule
45.1. A new subpart (d) was added to provide guidance regarding motions for
reconsideration in criminal cases.
Local Criminal Rule 58.1.

Petty Offenses--Collateral and Appearance

(a) A person who is charged with a petty offense as defined in 18 U.S.C. § 19, or with
violating any regulation promulgated by any department or agency of the United States government,
may, in lieu of appearance, post collateral in the amount indicated in the summons or other
accusatory instrument, waive appearance before a United States Magistrate Judge, and consent to
forfeiture of collateral.
(b) For all other petty offenses the person charged must appear before a Magistrate Judge.
COMMITTEE NOTE
This rule (formerly Local Criminal Rule 58.2) authorizes the forfeiture of
collateral pursuant to Federal Rule of Criminal Procedure 58(d)(1).
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Local Criminal Rule 59.1 Powers of Magistrate Judges
In addition to other powers of Magistrate Judges:
(a) Full-time Magistrate Judges are hereby specially designated to exercise the jurisdiction
set forth in 18 U.S.C. § 3401, Misdemeanors: application of probation laws.

Unless there is a pending

related indictment before a District Judge, the Clerk shall automatically refer misdemeanor cases
initiated by information or indictment or transferred to the district under Federal Rule of Criminal
Procedure 20 to a Magistrate Judge for arraignment.

A petition by the government that the trial of a

misdemeanor proceed before a District Judge pursuant to 18 U.S.C. § 3401(f) shall be filed prior to
arraignment of the defendant.
(b) Magistrate Judges are hereby authorized to exercise the jurisdiction set forth in 18
U.S.C. § 3184, Fugitives from foreign country to United States.
(c) Local Civil Rule 72.1, Powers of Magistrate Judges, also applies in criminal proceedings.
COMMITTEE NOTE
This rule, formerly Local Criminal Rule 58.1, has been redesignated Local Criminal
Rule 59.1 to associate it with the relevant Federal Rule of Criminal Procedure, Rule 59, Matters
Before a Magistrate Judge. The general statutory authority of Magistrate Judges is set forth in 28
U.S.C. § 636; however, certain provisions, including 18 U.S.C. §§ 3401 & 3184, and 28 U.S.C. §
636(c), require specific authorization by the District Court for the Magistrate Judge to exercise
the designated authority. This rule, and Local Civil Rule 72.1, which new subpart (c)
specifically makes applicable to criminal proceedings, confirm and continue the Courts’
intent to give their Magistrate Judges the maximum powers authorized by law. For the sake of
clarity, the titles of the statutes referenced in the rule have been added. Former subpart (c),
relating to the power of Magistrate Judges to issue subpoenas and writs, has been stricken as
duplicative–the same provision already appears in Local Civil Rule 72.1(c) and will thus
continue to apply in criminal proceedings.
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LOCAL PATENT RULES
Local Patent Rule 1. Application of Rules
(a) These Local Patent Rules apply to patent infringement, validity and unenforceability
actions and proceedings. The Court may modify the obligations or deadlines set forth in these
Local Patent Rules based on the circumstances of any particular case, including, without
limitation, the simplicity or complexity of the case as shown by the patents, claims,
technology, products, or parties involved.
(b) The Local Civil Rules also apply to such actions and proceedings, except to the extent
they are inconsistent with these Local Patent Rules.

Local Patent Rule 2. Initial Scheduling Conference
When the parties confer pursuant to Fed. R. Civ. P. 26(f), in addition to the matters covered by
Fed. R. Civ. P. 26, the parties must discuss and address in the report filed pursuant to Fed. R. Civ. P.
26(f):
i.

any proposed modification of the deadlines or proceedings set forth in these Local

Patent Rules;
ii. proposed format of and deadlines for claim construction filings and proceedings,
including a proposal for any expert discovery the parties propose to take in connection therewith;
and
iii. proposed format of and deadlines for service of infringement, invalidity and/or
unenforceability contentions, including any proposed deadlines for supplementation thereof.
Local Patent Rule 3. Certification of Disclosures
All statements, disclosures, or charts filed or served in accordance with these Local Patent
Rules are deemed disclosures subject to Rule 26(g) of the Federal Rules of Civil Procedure.
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Local Patent Rule 4. Admissibility of Disclosures
Statements, disclosures or charts governed by these Local Patent Rules are admissible to the
extent permitted by the Federal Rules of Evidence or Civil Procedure. However, the statements and
disclosures provided for in Local Patent Rule 11 are not admissible for any purpose other than in
connection with motions seeking an extension or modification of the time periods within which
actions contemplated by these Local Patent Rules shall be taken.

Local Patent Rule 5. Discovery Objections Based on Local Patent Rules
A party may object to a mandatory disclosure under Fed. R. Civ. P. 26(a) or to a discovery
request as conflicting with or premature under these Local Patent Rules only if the mandatory
disclosure or discovery request would require disclosure of information of the kind dealt with by
Local Patent Rules 6, 7, 8, 10, 11 and 12.

Local Patent Rule 6. Disclosure of Asserted Claims and Infringement Contentions
Unless otherwise specified by the Court, not later than forty-five (45) days after the Initial
Scheduling Conference, a party claiming patent infringement must serve on all parties a “Disclosure
of Asserted Claims and Infringement Contentions,” which identifies for each opposing party, each
claim of each patent-in-suit that is allegedly infringed and each product or process of each opposing
party of which the party claiming infringement is aware that allegedly infringes each identified claim.
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Local Patent Rule 7. Invalidity Contentions
Unless otherwise specified by the Court, not later than forty-five (45) days after service of the
“Disclosure of Asserted Claims and Infringement Contentions,” each party opposing a claim of
patent infringement must serve upon all parties its “Invalidity Contentions,” if any. Invalidity
Contentions must identify each item of prior art that the party contends allegedly anticipates or
renders obvious each asserted claim, and any other grounds of invalidity, including any under 35
U.S.C. § 101 or § 112, or unenforceability of any of the asserted claims.

Local Patent Rule 8. Disclosure Requirement in Patent Cases Initiated by Declaratory
Judgment
In all cases in which a party files a pleading seeking a declaratory judgment that a patent is not
infringed, is invalid, or is unenforceable, Local Patent Rule 6 shall not apply with respect to such
patent unless and until a claim for patent infringement of such patent is made by a party. If a party
does not assert a claim for patent infringement in its answer to the declaratory judgment pleading,
unless otherwise specified in the Court’s Scheduling Order, the party seeking a declaratory judgment
must serve upon all parties its Invalidity Contentions with respect to such patent that conform to
Local Patent Rule 7 not later than forty-five (45) days after the Initial Scheduling Conference.

Local Patent Rule 9. Duty to Supplement Contentions
The duty to supplement in Fed. R. Civ. P. 26(e) shall apply to the Infringement Contentions
and the Invalidity Contentions required by Local Patent Rules 6 and 7.
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Local Patent Rule 10.

Opinion of Counsel

Not later than thirty (30) days after entry of an order ruling on claim construction, each party
that will
of

rely on

an

opinion

of

counsel

as

part of

a

defense to

a

claim

willful infringement or inducement of infringement, or that a case is exceptional, must produce

or make available for inspection and copying the opinion(s) and any other documents relating to the
opinion(s) as to which attorney-client or work product protection has been waived as a result of such
production.

Local Patent Rule 11.

Joint Claim Terms Chart

By a date specified by the Court, the parties shall cooperate and jointly file a Joint Disputed
Claim Terms Chart listing the disputed claim terms and phrases, including each party’s proposed
construction, and cross-reference to each party's identification of the related paragraph(s) of the
invalidity and/or infringement contention(s) disclosures under Local Rules 6 and 7.

Local Patent Rule 12.

Claim Construction Briefing

Unless otherwise specified by the Court:
(a)

Not later than thirty (30) days after filing of the Joint Disputed Claim Terms Chart

pursuant to Local Patent Rule 11, the party asserting infringement, or the party asserting invalidity if
there is no infringement issue present in the case, must serve and file an opening claim construction
brief and all supporting evidence and testimony.
(b)

Not later than thirty (30) days after service of the opening claim construction brief,

the opposing party must serve and file a response to the opening claim construction brief and all
supporting evidence and testimony.
(c)

Not later than seven (7) days after service of the response, the opening party may

serve and file a reply solely rebutting the opposing party’s response.
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RULES FOR THE DIVISION OF BUSINESS AMONG DISTRICT JUDGES
SOUTHERN DISTRICT
These rules are adopted for the internal management of the case load of the court and shall
not be deemed to vest any rights in litigants or their attorneys and shall be subject to such
amendments from time to time as shall be approved by the court.
Rule 1.

Individual Assignment System
This court shall operate under an individual assignment system to assure continuous and

close judicial supervision of every case.

Each civil and criminal action and proceeding, except as

otherwise provided, shall be assigned by lot to one judge for all purposes.

The system shall be

administered by an assignment committee in such a manner that all active judges, except the chief
judge, shall be assigned substantially an equal share of the categories of cases of the court over a
period of time.

There shall be assigned or transferred to the chief judge such matters as the chief

judge is willing and able to undertake, consistent with the chief judge's administrative duties.
Rule 2.

Assignment Committee
An assignment committee is established for the administration of the assignment system.

The committee shall consist of the chief judge and two other active judges selected by the chief
judge, each to serve for one year.

The chief judge shall also select two other active judges, each to

serve for a period of one year, as alternate members of the committee.
The assignment committee shall supervise and rule upon all issues relating to assignments
under this system, in accordance with these rules, as amended from time to time by the board of
judges.
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Rule 3.

Part I
(a)

Establishment of Part I

Part I is established for hearing and determining certain emergency and miscellaneous matters
in civil and criminal cases.

Judges shall choose assignment to Part I from an appropriate schedule,

in order of their seniority, for periods not to exceed three weeks in each year.

The judge(s) assigned

full-time to White Plains do not sit in Part I in Manhattan. The assignment committee may, on
consent of the judges affected, change such assignments, if necessary, to meet the needs of the court.
Part I shall be open from 9:00 a.m. to 5:00 p.m. Monday through Friday except on holidays.
The judge presiding in Part I may fix such other times for any proceeding as necessary.
(b)

Civil Proceedings in Part I

Civil matters other than emergencies shall be heard on Tuesdays at 10:00 a.m.
to the bar shall be heard on Tuesdays at 11:00 a.m.

Admissions

Naturalization proceedings shall be conducted

on Fridays at 11:00 a.m. The court does not hold naturalization proceedings in White Plains.
(i) Miscellaneous Civil Matters.
The judge presiding in Part I shall hear and determine all miscellaneous proceedings
in civil matters, such as applications for relief relating to orders and subpoenas of
administrative agencies and for subpoenas issued in this district for cases outside the district.

(ii) Civil Emergency Matters.
The Part I judge shall hear and determine all emergency matters in civil cases which
have been assigned to a judge when the assigned judge is absent or has expressly referred the
matter to Part I only when that judge is unavailable due to extraordinary circumstances.

In

the absence of a judge at the White Plains Courthouse, emergency matters are heard in Part I
at the Manhattan Courthouse.

Depending on the procedures the Part I judge deems the

more efficient, the Part I judge may either dispose of an emergency matter only to the extent
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necessary to meet the emergency, or, on consent of the assigned judge and notice to the clerk,
transfer the action to himself or herself for all further proceedings.
(iii) Subsequent Emergency Proceedings.
If a civil emergency matter is brought before the Part 1 judge and the judge concludes
that for lack of emergency or otherwise the proceeding should not be determined in Part I,
the party who brought the proceeding shall not present the same matter again to any other
Part I judge unless relevant circumstances have changed in the interim in which case the party
shall advise the judge of the prior proceedings and changed circumstances.
(iv) Modifications
When a modification or further action on a Part I determination is sought, it shall be referred
in the first instance to the judge who made the original determination even though that judge
is no longer sitting in Part I.
(c)

Criminal Proceedings in Part I
The judge presiding in Part I shall:
(i) Hear and determine all emergency matters in criminal cases which have been

assigned to a judge when the assigned judge is absent or has expressly referred the matter
Part I only when that judge is unavailable due to extraordinary circumstances.

In the

absence of a judge at the White Plains Courthouse, emergency matters are heard in Part I at
the Manhattan Courthouse.
(ii) Hear and determine appeals from orders of a magistrate judge in cases
that

have not yet been assigned to a district judge.
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to

Rule 4.

Civil Actions or Proceedings (Filing and Assignment)
(a) Filing with the Clerk.
All civil actions and proceedings shall be numbered consecutively by year upon the filing of

the first document in the case.
When a complaint or the first document is filed in a civil action or proceeding, counsel shall
accurately complete and file form JS44C-SDNY: Civil Court Cover Sheet, in triplicate, consistent
with Rule 18 below.
(b) Assignment by the Clerk by Lot.
Each civil action and proceeding, except applications for leave to proceed in forma pauperis,
upon being filed and each appeal from the bankruptcy court upon being docketed in this court shall
be assigned by lot within each designated category to a district judge for all purposes.
An action, case or proceeding may not be dismissed and thereafter refiled for the purpose of
obtaining a different judge.

If an action, case or proceeding, or one essentially the same, is

dismissed and refiled, it shall be assigned to the same judge.

It is the duty of every attorney

appearing to bring the facts of the refiling to the attention of the clerk.
Rule 5.

Criminal Actions or Proceedings (Filing and Assignment)
(a) Filing With the Clerk.
Criminal actions

or information.

shall be numbered consecutively by year upon the filing of the indictment

The number of a superseding indictment or information shall be preceded by the

letter "S".
When an indictment or information is filed, the United States Attorney shall simultaneously
file the original and two copies of the indictment or information.

The United States Attorney shall

also supply form AO257: Defendant Information Relative to a Criminal Action and the Designation
Form issued by the United States Attorney, in triplicate.
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Rule 6.

Criminal Proceedings
(a) Indictments designated for Manhattan may be returned by the grand jury in open court to

the magistrate judge presiding in the criminal part.

Indictments designated for White Plains may be

returned by the grand jury to the magistrate judge presiding in the White Plains Courthouse.
(b) Assignments.
In a criminal case, after an indictment has been returned by the Grand Jury or a notice has
been filed by the United States Attorney's Office of an intention to file an information upon the
defendant's waiver of indictment, the magistrate judge on duty will randomly draw from the criminal
wheel, in open court, the name of a judge to whom the case should be assigned for all purposes.
The notice to file an information upon the defendant's waiver of indictment shall be signed by the
Unites States Attorney's Office and by the defendant's attorney.

Waiver of indictment cases will not

be assigned a criminal docket number until the waiver has been accepted by the assigned judge.
Sealed indictments will be assigned a criminal docket number upon filing, but a judge will not be
selected until such time that the indictment is unsealed.
(c) Arraignments.
The United States Attorney's Office will promptly contact the judge to whom the case is
assigned and request the scheduling of a pretrial conference at which the defendant will be arraigned.
(d) Waiver of Indictments.
When any person offers to waive indictment, the judge to whom the case has been assigned
will conduct such proceedings as may be required by law to establish that the waiver is both knowing
and voluntary before an information is filed.

The judge shall then arraign the defendant.

If the

defendant fails to waive indictment and is subsequently indicted on the same or similar charges, the
case shall be assigned by the clerk to the same judge to whom the original information was assigned.
(e) Assignment of Superseding Indictments and Informations.
A superseding indictment or information will be assigned to the same judge to whom the
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original indictment or information was assigned.
(f) This rule applies to Manhattan.

The judges in the White Plains Courthouse will

continue to follow such procedures as they find convenient.
Rule 7.

Cases Certified for Prompt Trial or Disposition
When the assignment committee certifies that a case requires extraordinary priority or a

prompt trial or other disposition, it shall so advise the judge to whom the case has been

assigned.

The judge so assigned shall advise the assignment committee whether that judge can accord the case
the required priority.

In the event the judge so assigned advises the assignment committee that he

or she cannot accord the required priority, the case shall immediately be assigned to another judge by
lot and the same procedure followed until the case is assigned to a judge able to accord it the required
priority.

The name of the judge to be so assigned shall be drawn by lot in the same manner as other

civil and criminal actions are initially assigned.
Rule 8.

Criminal Motions
Motions in criminal actions shall be made returnable before the assigned judge at such time as

that judge directs.

Criminal motions must be made within the time required by the Federal Rules of

Criminal Procedure and the Criminal Rules of this court.
Rule 9.

Petitions for Collateral Relief from Convictions
(a) Federal Convictions.
When a motion for collateral relief under 28 U.S.C. § 2255 or an audita querellas is filed, it

shall be assigned for all further proceedings to the judge to whom the underlying case was assigned.
That judge may either act on the motion without responsive papers or advise the United States
attorney of the date(s) when responsive papers are due.
When a motion under Fed. R. Crim. P. 41(g) for the return of property seized in a criminal
case is filed, it shall be assigned for all further proceedings to the judge to whom the underlying case
was assigned.

The judge may either act on the motion without responsive papers or advise the
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United States attorney of the date(s) when responsive papers are due.

Rule 41(g) motions that are

filed after the related criminal case is closed, shall be opened as a new civil action, and all filings shall
be docketed therein.
If the judge to whom the underlying case was assigned is unable to entertain the motion, the
motion shall be assigned by lot, or to the Chief Judge where appropriate.
(b) State Convictions
When a pro se petition under 28 U.S.C. § 2254 for collateral relief from a state conviction is
filed, the Pro Se Office shall first ascertain whether the petition is properly filed and, if not, the Office
shall take proper steps to have it corrected.

The Pro Se Office shall ascertain if the petition is related

to any prior application and, if so, send a memorandum to that judge pursuant to Rule 13 of these
Rules for a determination on relatedness.

If there was a related case but the judge to whom that

case was assigned is unable or declines to entertain the petition, or if the petition is unrelated to any
prior application, the petition shall be assigned pursuant to Rule 21 of these Rules, or to the Chief
Judge where appropriate.
Rule 10.

Assignments to New Judges

When a new judge is inducted, the assignment committee shall transfer to the new judge an
equal share of all cases then pending (including cases on the suspense docket).
The cases shall be taken equally, by lot, from the dockets of each of the judges' most recent
chronological list of cases which have been designated by the transferor as eligible for transfer, except
if the Assignment Committee determines that the interests of court administration requires an
alternative method of reassignment. No case shall be transferred without the consent of the
transferor judge.

The assignment committee shall also direct the clerk to add the name of the new

judge to the random selection system for assigning new cases to active judges.
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Rule 11.

Assignments to Senior Judges

If a senior judge is willing and able to undertake assignment of new cases for all purposes,
that judge shall advise the assignment committee of the number and categories of new cases which
that judge is willing and able to undertake.

New cases in the requested number in each category

shall then be assigned to that judge in the same manner as new cases are assigned to active judges.
If a senior judge is willing and able to undertake assignment of pending cases from other
judges, that judge may (1) accept assignment of all or any part of any case from any judge on mutual
consent, or (2) advise the assignment committee of the number, status and categories of pending
cases which that judge is willing to undertake.

Such cases will be drawn by lot from current lists

provided to the assignment committee by the judges wishing to transfer cases under this rule.

If a

senior judge does not terminate any action so transferred, it shall be reassigned to the transferor
judge.
Rule 12.

Assignments to Visiting Judges

When a visiting judge is assigned to this district, that judge shall advise the assignment
committee of the number and categories of pending cases which that judge is required or willing to
accept.

The assignment committee shall then transfer to that judge the required number of cases in

each category with the consent of the transferor judge.

If the visiting judge does not terminate the

action, it shall be reassigned to the transferor judge.
Rule 13.
(a)

Related Cases
Determination of Relatedness
(1) General Rule.

Subject to the limitations set forth below, a civil case,

bankruptcy appeal, or motion to withdraw the bankruptcy reference will be deemed related to one or
more civil cases, appeals or motions when the interests of justice and efficiency will be served.

In

determining relatedness, a judge will consider whether (A) the actions concern the same or
substantially similar parties, property, transactions or events; (B) there is substantial factual overlap;
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(C) the parties could be subjected to conflicting orders; and (D) whether absent a determination of
relatedness there would be a substantial duplication of effort and expense, delay, or undue burden on
the Court, parties or witnesses.

Bankruptcy appeals are deemed related if they arise from the same

order or judgment of the bankruptcy court.

Motions to withdraw the bankruptcy reference are

deemed related if they seek withdrawal with respect to all or part(s) of the same adversary proceeding.
Nothing in this Rule is intended to preclude parties from moving for consolidated proceedings under
Fed. R. Civ. P. 42.
(2) Limitations on General Rule.
(A)

Notwithstanding paragraph (a)(1):

Civil cases shall not be deemed related merely because they involve

common legal issues or the same parties.
(B)

Other than cases subject to Rule 4(b) and actions seeking the

enforcement of a judgment or settlement in or of an earlier case, civil cases presumptively shall not
be deemed related unless both cases are pending before the Court (or the earlier case is on appeal).
(C) Criminal cases are not treated as related to civil cases.

Criminal cases are

not treated as related to each other unless a motion is granted for a joint trial.
(D) Bankruptcy appeals and motions to withdraw the reference are not treated
as related merely because they arise from the same bankruptcy proceeding.
(b)

Procedure in Regard to Cases Said to be Related
(1)

Disclosure of contention of relatedness.

When a civil case is filed or

removed or a bankruptcy appeal or motion to withdraw the reference of an adversary proceeding
from the bankruptcy court is filed, the person filing or removing shall disclose on form JSC44C any
contention of relatedness and shall file a Related Case Statement stating clearly and succinctly the
basis for the contention.

A copy of the civil cover sheet and Related Case Statement shall be served

with the complaint, notice of removal, notice of appeal, or motion.

Any party may contest a claim

of relatedness by any other in writing addressed to the judge having the case with the lowest docket
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number of all cases claimed to be related.

However, the foregoing shall not delay the assignment

process or the operation of this Rule.
(2) Assignment of cases that are designated as related.

A case, bankruptcy appeal,

or motion to withdraw the bankruptcy reference that is designated as related shall be forwarded to
the judge before whom the allegedly related case, appeal or motion having the lowest docket number
is or was pending, who shall decide whether to accept or reject the case.

The decision of the judge

with the lowest docket number shall control unless the Assignment Committee determines otherwise,
applying the standards of relatedness set forth in this Rule.

The judge with the lowest docket

number shall notify the Assignment Committee of his or her decision to accept or reject the case,
appeal or motion and provide the Committee with the Related Case Statement and any submission in
opposition to the contention that the cases are related.

If the Assignment Committee does not

concur with the judge’s decision to accept the allegedly related case, appeal or motion, the matter
shall be assigned by the Clerk by random selection.
(3) Claims of relatedness by other parties.

A party other than the one filing a

case, bankruptcy appeal or motion to withdraw the reference that contends its case is related to
another may so advise in writing the judge assigned in its case and request a transfer of its case to the
judge that the party contends has the related case with the lowest docket number.

If the assigned

judge believes the case is related under paragraph (a), he or she shall refer the question to the judge
having the case with the lowest docket number.

In the event the latter judge agrees, the case shall

be transferred to that judge unless the Assignment Committee disagrees.
(c) Other Matters
(1) Motions in civil and criminal cases to consolidate, or for a joint trial, are
regulated by the Federal Rules.

A defendant in a criminal case may move on notice to have all of his

or her sentences in this district imposed by a single judge.

All such motions shall be noticed for

hearing before the judge having the lowest docket number,
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with courtesy copies to be provided to the judge or judges having the cases with the higher docket
numbers.
Comment
This rule authorizes the transfer of later-filed cases to the judge to whom an
earlier-filed related case is assigned while recognizing the difficulty of formulating a definitive
and entirely objective definition of “relatedness.” It seeks to strike a balance between the
benefits that may be achieved by avoiding unnecessary duplication of effort, expense and
burden on the Court and parties through the assignment of related matters to a single judge
and the desirability of enriching the development of the law by having a plurality of judges
examine in the first instance common questions of law. This rule is designed to be
sufficiently specific to enable litigants to present, and judges to determine, issues of relatedness
in a consistent manner.
Rule 14.

Transfer of Cases by Consent

Any judge, upon written advice to the assignment committee, may transfer directly any case
or any part of any case on that judge's docket to any consenting judge except where Rule 16 applies.
Rule 15.

Transfers from Senior Judges

A senior judge may keep as much of his or her existing docket as that judge desires and
furnish the assignment committee with a list of all cases which the judge desires to have transferred.
The assignment committee will distribute the cases equally by lot to each active judge.
Rule 16.

Transfer Because of Disqualification, etc.

If a judge is disqualified or if a judge has presided at a mistrial or former trial of the case, and
requests reassignment, the assignment committee shall transfer the case by lot.
Rule 17. Transfer of Cases Because of a Judge’s Death, Resignation, Prolonged Illness,
Disability, Unavoidable Absence, or Excessive Backlog
The assignment committee shall, in the case of death or resignation, and may, in the event of
a judge’s prolonged illness, disability, unavoidable absence, or the build up of an excessive backlog,
transfer any case or cases pending on the docket of that judge by distributing them to any judge or
visiting judge willing to accept such case and thereafter, distributing them as equally as is feasible by
lot, to all remaining active judges and to such senior judges who are willing and able to undertake
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them.
Rule 18.

Designation of White Plains Cases

(a) Civil.
At the time of filing, the plaintiff’s attorney shall designate on the civil cover sheet whether
the case should be assigned to White Plains or Manhattan in accordance with these rules.
A civil case shall be designated for assignment to White Plains if:
(i) The claim arose in whole or in major part in the Counties of Dutchess, Orange,
Putnam, Rockland, Sullivan and Westchester (the "Northern Counties") and at least one of
the parties resides in the Northern Counties; or
(ii) The claim arose in whole or in major part in the Northern Counties and none of
the parties resides in this District.
A civil case may also be designated for assignment to White Plains if:
(iii) The claim arose outside this district and at least some of the parties reside in the
Northern Counties; or
(iv) At least half of the parties reside in the Northern Counties.
All civil cases other than those specified in the foregoing paragraphs (i), (ii), (iii), and (iv)
and social security and habeas corpus petitions brought under 28 U.S.C. §2241 which are assigned on
a district-wide basis shall be designated for assignment to Manhattan.
(b) Criminal.
The U.S. attorney designates on the criminal cover sheet that the case is to be assigned to
White Plains if the crime was allegedly committed in whole or predominant part in the Northern
Counties.
Defendants in any criminal case designated for White Plains may be arraigned at the White
Plains Courthouse before a magistrate judge or a district judge.
Bail applications in any case designated for White Plains may be heard before a magistrate
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judge at White Plains, or, if unavailable, before a judge in White Plains, or a magistrate judge in
Manhattan.

Rule 19.

Reassignment of Cases to/from White Plains

If the Judge to whom the case is assigned determines that it should be assigned to the other
courthouse under these rules, it is sent to the Clerk for reassignment to a judge in the other
courthouse.

If upon reassignment there is a dispute as to the proper place of holding court, it will

be referred to the Assignment Committee for final determination.

If the case is reassigned, it will be

reassigned as if it were a new filing, but will retain its original case number.
Rule 20.

Removed Actions and Bankruptcy Matters

Actions removed from a state court in New York County or Bronx County will be assigned
to Manhattan.

Actions removed from a state court in any of the other counties within the district

will be assigned to White Plains.

In either case, the attorney for the defendant may move for

reassignment as provided in the section entitled Reassignment of Cases.
Bankruptcy appeals from the White Plains and Poughkeepsie bankruptcy courts are also
assigned to White Plains.
Rule 21.

Social Security Actions and Habeas Corpus Petitions

Social security cases and petitions for habeas corpus relief
under 28 U.S.C. § 2241 shall be assigned proportionately to all judges of the Court, whether
sitting in White Plains or Manhattan.
Habeas corpus petitions brought under 28 U.S.C. § 2254 shall be assigned as follows:
where the habeas corpus petitions arise out of state convictions obtained in the counties of
Westchester, Rockland, Putnam, Dutchess, Orange and Sullivan, the cases shall be assigned to
district judges assigned to White Plains; where the habeas corpus petitions arise out of state
convictions obtained in the counties of Bronx and New York, the cases shall be assigned to
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district judges assigned to Manhattan.

Rule 22.

Filing at Either Courthouse

Complaints and all subsequent papers are accepted at either courthouse, regardless of the
place for which the case is designated.
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GUIDELINES FOR THE DIVISION OF BUSINESS
AMONG DISTRICT JUDGES
EASTERN DISTRICT
ADOPTED PURSUANT TO 28 U.S.C. § 137

These rules are adopted for the internal management of the case load of the court and shall
not be deemed to vest any rights in litigants or their attorneys and shall be subject to such
amendments from time to time as shall be approved by the court.

50.1

Categories and Classification of Cases; Information on Cases and Parties
(a) Categories of Cases.
Cases shall be divided into the following main categories:
(1) Civil.
(A) Regular.
(B) Multidistrict litigation.
(C)

Patent.

(2) Criminal.
(3) Miscellaneous.
(b) Information Sheet.
The party filing the initial paper in a civil or criminal case shall complete and attach an
information sheet.

The information sheet shall be placed in the case file.

Where it appears to the Court that the filing party's reasons for joinder of parties are not
apparent from the face of the complaint, the Clerk of Court is authorized to request a written
explanation consistent with Federal Rule of Civil Procedure 19 and any other appropriate Federal
Rule.

The response of the filing party will be docketed and a copy forwarded to the assigned
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judicial officer.
(c) Disclosure of Interested Parties.
To enable judges and magistrates to evaluate possible disqualification or recusal, counsel for a
private (nongovernmental) party shall submit at the time of initial pleading a certificate identifying
any corporate parent, subsidiaries, or affiliates of that party.
(d) Long Island Cases.
(1)

A criminal case shall be designated a “Long Island case” if the crime was

allegedly committed wholly or in substantial part in Nassau or Suffolk County.
2)

A civil case shall be designated a Long Island case if:
a)

the case has been removed to this Court from a New York State court

located in Nassau or Suffolk County, or
b)

in any other case,
i)

a substantial part of the events or omissions giving rise to the

claim or claims occurred in Nassau or Suffolk County, or
ii)

a substantial part of the events or omissions giving rise to the

claim or claims did not occur in the Eastern District of New York and
the defendant (or a majority of the defendants if there is more than
one) resides in Nassau or Suffolk County or, in an interpleader action,
the claimant (or a majority of the claimants if there is more than one)
resides in Nassau or Suffolk County.
For purposes of this rule, a corporation shall be considered a resident of the
county in which it has the most significant contacts.
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(3)

As provided in 50.2(f) a party may move to designate a case as a Long Island

case or to cancel such designation on the grounds that such action will serve the convenience of the
parties and witnesses or is otherwise in the interests of justice.
(e) Miscellaneous Cases.
All matters that do not receive a civil or criminal docket number shall be given a miscellaneous docket
number and assigned as provided in 50.5 of these rules.

[Amended: September 9th, 2014]
50.2

Assignment of Cases
(a) Time of Assignment.
The clerk shall assign a civil case upon the filing of the initial pleading.

In a criminal case

after an indictment is returned or after an information (including a juvenile information under
18 U.S.C. § 5032) or a motion to transfer under 18 U.S.C. § 5032 has been filed, the United States
Attorney shall refer the case to the clerk who shall then assign the case.

The United States attorney

shall arrange with the judge to whom the case is assigned, or if that judge is absent or unavailable as
provided in 50.5, with the miscellaneous judge, to have the defendant arraigned and a plea entered as
promptly as practicable.
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(b) Random Selection Procedure.
All cases shall be randomly assigned by the clerk or his designee in public view in one of the
clerk's offices in such a manner that each active judge shall receive as nearly as possible the same
number of cases, except as provided in paragraph (h) Where a party or his counsel requests prior to
selection that he or she be present at the selection, the clerk shall make reasonable efforts to comply
with the request.

In Brooklyn civil cases a magistrate judge shall be drawn at the same time and in

the same manner as a judge.
magistrate judge.

All Long Island civil cases shall be assigned to the Long Island

The parties to any Long Island case assigned to a Brooklyn judge may stipulate

that the case be assigned to the Long Island magistrate judge, for pretrial purposes.
(c) Assignment of Civil Cases.
(1)

There shall be separate Brooklyn and Long Island civil assignment wheels.

At least quarterly the Chief Judge shall fix the proportion of cases to be assigned to the Long Island
courthouses so as to distribute the civil cases relatively equally among all the active judges.
(2)

There shall be separate patent assignment wheels for district judges and

magistrate judges. A district judge or magistrate judge not in the patent assignment wheel who
received a new patent case by random selection from the civil assignment wheel may elect, within
thirty (30) days of assignment for district judges and seven (7) days of assignment for magistrate
judges, to direct reassignment of the case. A new district or magistrate judge, or both, will then be
assigned by random selection from the appropriate patent assignment wheel(s).
(d) Assignment of Criminal Cases.
(1) There shall be a Brooklyn criminal and a Long Island criminal assignment wheel.
(2) There shall be a Brooklyn and Long Island criminal misdemeanor assignment
wheels for the random assignment of these matters to a magistrate.
(e) Place of Trial.
Except in emergencies a case shall be tried at the place to which it has been assigned.
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(f) Objection.
Any objection by a party to designation of a judge or to place of trial shall be made by letter
or motion to the judge assigned
(1) in a criminal case, within fourteen (14) days from arraignment or from initial
notice of appearance, whichever is earlier; or
(2) in a civil case, within the time allowed to respond to the complaint.
(g) Special Cases.
(1) The miscellaneous judge shall send all narcotics addict commitment cases
involving "eligible individuals" as defined by 28 U.S.C. § 2901(g) to the clerk for assignment
as provided in paragraph (b).
(2) Pro se applications or claims by persons in custody shall be filed without
prepayment of fees upon receipt, prior to decision on their in forma pauperis petitions.
(3) Multidistrict litigation is to be assigned to the judge selected by the multidistrict
litigation panel; subject to reassignment by the Chief Judge of the Eastern District of New
York, according to the usual reassignment rules of the district, to adjust caseload distribution
in the interests of justice.
(h) Chief Judge; Senior Judges; Temporarily Overloaded Judges; Notice of Removal from
Wheel.
The chief judge and each senior judge shall indicate from time to time to the clerk the
percentage of a full caseload that he or she elects to have assigned.

The chief judge, with the

consent of a judge, may remove that judge from any wheel temporarily to reduce the number of
pending cases and prevent delay in the disposition of cases by a judge who is then overburdened by
cases or due to ill health.
judge.

The chief judge shall return that judge to the wheel only on consent of the

The clerk shall upon request inform any attorney or party of the identity of judges whose

names have been removed from a wheel.
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(i) Visiting Judge.
The chief judge shall approve the assignment or transfer of cases to a visiting judge.
(j) Proceedings After Assignment.
All proceedings in a case after assignment shall be conducted by the assigned judge, except as
provided by these guidelines.
(k) Recusal.
A judge or magistrate judge may recuse himself or herself at any time in accordance with
U.S.C. § 455.

This guideline takes precedence over any other guideline.

(l) Appeals-Assignment on Reversal or Remand.
(1) In a criminal case upon reversal of a judgment and a direction for retrial or
resentence, on receipt of the mandate of the appellate court the clerk shall randomly select a
different judge to preside over the case.

Notwithstanding this provision the chief judge may

order the case assigned to the original presiding judge to avoid placing an excessive burden on
another judge.
(2) In a civil case upon reversal the case shall remain assigned to the judge who was
previously assigned, unless the chief judge or his designee orders otherwise.
[Amended: January 10th, 2012]
50.3.1

Related Civil Cases
(a)

“Related” Civil Case Defined.

A civil case is “related” to another civil case for

purposes of this guideline when, because of the similarity of facts and legal issues or because the
cases arise from the same transactions or events, a substantial saving of judicial resources is likely to
result from assigning both cases to the same judge and magistrate judge.

(b)

Civil Cases Not Deemed “Related”.

A civil case shall not be deemed “related” to

another civil case merely because the civil case: (A) involves identical legal issues, or (B) involves the
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same parties.
(c)

Civil Cases Presumptively Not “Related”: Unless Both Cases Are Still

Pending.
Presumptively, and subject to the power of a judge to determine otherwise pursuant to
paragraph (d), civil cases shall not be deemed to be “related” unless both cases are still pending
before the court.
(d)

Judicial Determination That Civil Cases Are “Related”.

Except for the cases

described in the final sentence of paragraph (e), all civil cases shall be randomly assigned when they
are filed.

Other than the cases described in the final sentence of paragraph (e), civil cases shall not

be deemed to be “related”

for purposes of this guideline at the instance of any litigant or attorney

unless and until there has been a determination by a judge of this court that the standard of
paragraph (a) is met, i.e., that because of the similarity of facts and legal issues or because the cases
arise from the same transactions or events, a substantial saving of judicial resources is likely to result
from assigning both cases to the same judge and magistrate judge.

Any party may apply for such a

determination by filing with the clerk a letter of no more than three single-spaced pages explaining
why the standard of paragraph (a) is met and serving copies of the letter on all other parties.

Such

an application must be made after the date when at least a majority of the defendants have been
served with the complaint, but not more than 30 days after that date unless the judge passing on the
application permits a later filing for good cause shown.

Before making such an application, the

applicant must confer in good faith with all other parties in an effort to reach an agreement on
whether or not the case is “related”.

After such an application is made, any other party may serve

and file within seven (7) days a letter of no more than three single-spaced pages supporting or
opposing the application.

Any determination by a judge of this court that the standard of paragraph

(a) is or is not met shall be made by a judge or judges designated by the chief judge, who shall not
include the judge to whom the case has been randomly assigned or the judge to whom the case will
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be assigned if it is determined to be “related”.
(e)

Assignment of Related Cases.

Cases which have been judicially determined to

be related shall be assigned by the clerk to the judge to whom was assigned the case with the lowest
docket number in the series of related cases.
a related case.

The clerk shall advise the judge of such assignment of

In the interest of judicial economy, the following categories of civil cases shall be

deemed to be “related” without further order of the court: (1) all habeas corpus petitions filed by the
same petitioner; (2) all pro se civil actions filed by the same individual; and (3) any other
subject-matter category of cases where the chief judge finds that the standard of paragraph (a) is met.
(f)

No Vested Rights.

As stated in the Introduction to these Division of Business

Rules, this rule is adopted for the internal management of the case load of the court and shall not be
deemed to vest any rights in litigants or their attorneys and shall be subject to such amendments from
time to time as shall be approved by the court.

This rule shall not be deemed to prevent the

reassignment of cases at the initiative of and by agreement of the judges involved.
[Amended: September 22, 2008]

50.3.2

Related Criminal Cases
(a)

In General
(1)

For purposes of this rule, a “case” refers to a criminal proceeding commenced

by indictment or information. It does not include wiretap applications, motions in connection
with grand jury proceedings, or ex parte motions made outside of a proceeding commenced
by indictment or information.
(2)

All criminal cases shall be randomly assigned upon filing.

(3)

This rule shall not be deemed to prevent the reassignment of cases at the

initiative of and by agreement of the judges involved.
(4)

As stated in the Introduction to these Division of Business Rules, this rule is
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adopted for the internal management of the case load of the court and shall not be deemed to
vest any rights in litigants or their attorneys and shall be subject to such amendments from
time to time as shall be approved by the court.
(b)

Relevant Considerations in Relating Cases
(1)

There shall be a presumption that one case is “related” to another when the

facts of each arise out of the same charged criminal scheme(s), transaction(s), or event(s),
even if different defendants are involved in each case.
(2)

The presumption shall be overcome upon a determination by the relevant

judges that reassignment would not achieve a significant savings of judicial resources or serve
the interests of justice.
(3)

In a case involving racketeering charges, the determination of whether that

case should be related to another shall be made on the basis of the predicate acts charged, not
the criminal enterprise.
(4)

If a defendant has been convicted in more than one case and the sentences

are pending before different judges, each of the pending sentences shall be imposed by a
single judge determined by all of the relevant judges to be best suited to do so.
(c)

Obligation of the United States Attorney’s Office
(1)

It is the affirmative obligation of the United States Attorney’s Office

(“USAO”) to give notice to all relevant judges whenever it appears that one case may be
presumptively related to another pursuant to Section (b)(1). Such notice shall be by letter and
filed together with the indictment, information or Federal Criminal Rule 7(b) motion and
addressed to each of the judges concerned. The letter shall set forth the facts relevant to
deciding whether the indictment or information should be related to another case. The letter
shall in addition state clearly whether its purpose is solely to provide notice to the Court
under this rule, or whether the USAO seeks reassignment.
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(2)

The USAO may move for leave to file a notice required by the rule ex parte

and under seal for good cause shown. The USAO shall promptly move to unseal the notice
once the need for ex parte and sealed filing no longer exists. Absent leave of court, the USAO
shall publicly file a notice indicating that an ex parte sealed filing pursuant to this rule is being
submitted.
(3)

These obligations are continuing. The USAO should endeavor to provide

notice that could avoid having two or more judges sentence different defendants or the same
defendant in related cases.
(d)

Input from Defendants
Any defendant may request reassignment to a judge whom the defendant contends

has a case that is presumptively related pursuant to Section (b)(1). In addition, any defendant
may request that a case previously assigned to a judge as related be reassigned to the original
judge on the ground that it was not properly related. Such requests shall be made by filed
letter in both cases, addressed to both judges.
(e)

Joint Application for Reassignment
Nothing in this rule shall preclude the USAO and defendant from jointly seeking

reassignment to another judge in the interests of justice or on the grounds that a significant
savings of judicial resources would be achieved.
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50.4

Reassignment of Cases
No case shall be reassigned except in the interest of justice and the efficient disposition of the

business of the court.

The chief judge may at any time, with the consent of the judges involved,

reassign individual cases.

Reassignment of cases to accommodate changes in the complement of

judges shall be made in accordance with the order of the Board of Judges.
50.5

Miscellaneous Judge and Duty Magistrate Judge
(a) Duties and Functions of the Miscellaneous Judge
(1) All matters, including those requiring immediate action or brought as special proceedings
which cannot be assigned in the ordinary course, shall be randomly assigned pursuant to the
procedures set forth in 50.2(b) of these rules.
(2) The miscellaneous judge shall hear and determine matters requiring immediate action in
cases already assigned to any judge of the court, if that judge is unavailable or otherwise unable to hear
the matter only for such immediate emergency action.

The matter or case will remain assigned to the

judge originally selected at random.
(3) The miscellaneous judge shall preside over admissions to the bar and naturalization
proceedings.
(b) Duties and Functions of the Duty Magistrate Judge
(1) Preside over the arraignment part;
(2) Empanel grand juries, receive indictments and enter presentment orders, refer criminal
cases to the clerk for assignment pursuant to 50.2, and discharge grand juries;
(3) Decide requests to be excused from service on the grand and petit juries; and
(4) Preside over admissions to the bar and naturalization proceedings when requested.
(c) Limitation of Duties in Matters Already Assigned.
The miscellaneous judge shall dispose of matters under paragraph (a)(2) only to the extent necessary
and shall continue the case before the assigned judge.

All applications for emergency action or relief

shall disclose any prior application to a judge for the same or related relief and the outcome thereof.
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50.6

Calendars
(a) Numbers; Order of Cases.
The docket number of each case shall be the calendar number.

required to place the case on the calendar.

No note of issue shall be

Each judge shall dispose of cases assigned to him or her

as required by law and the efficient administration of justice.
(b)

Preferences.

Each judge shall schedule cases appearing on his or her docket in such order as seems just
and appropriate, giving preference to the processing and disposition of the following:
(1) habeas corpus petitions and motions attacking a federal sentence;
(2) Proceedings involving recalcitrant witnesses before federal courts or grand
juries, under 28 U.S.C. § 1846;
(3) Actions for temporary or preliminary injunctive relief; and
(4) Any other action if good cause is shown.
(c) Publication of Calendars.
Each court day the clerk shall post on bulletin boards throughout the courthouse and provide
to legal newspapers for publication copies of the judges' calendars.

50.7

Conference
The judge assigned to any case may direct the attorneys to appear to discuss the case

informally, to entertain oral motions, to discuss settlement, or to set a schedule for the events in the
case, including completion of discovery, pretrial and trial.
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Dan Engstrand, Esq.
DONIGER & ENGSTRAND, PLLC
12 Bayview Avenue
Northport, NY 11768
631.262.7400
dan@DandELAW.com
Dan Engstrand, Esq. was formerly associated as a commercial litigator with the
prestigious law firm of Sullivan & Cromwell, Senior Trial Attorney for the N.Y.C. Law
Department in their Special Litigation and Medical Malpractice (SLAMM) Unit and
Special Assistant District Attorney with the Manhattan District Attorney’s Office, Dan has
tried numerous complex cases to verdict in both the state and federal courts of New
York. In addition, Dan has successfully acted as lead counsel in a major class action
litigation in the United States District Court for the Southern District of New York
involving commercial litigation. In addition to having argued novel issues of law before
the United States Court of Appeals for the Second Circuit in a Section 1983 litigation,
Dan has also appeared before the New York State Appellate Courts for the First and
Second Departments.
Dan Engstrand presently concentrates in all aspects of Commercial Litigation and
Federal Practice, focusing on Commercial and Corporate Litigation, Identity Theft and
Compliance, Consumer Protection, Medical Malpractice, Personal Injury, Section 1983
Civil Rights, Civil Forfeiture and Civil Racketeer Influence and Corrupt Organizations
(RICO) Litigation. In addition, Dan Engstrand counsels small and medium size
corporations and charitable organizations by applying a litigator’s perspective to their
issues prospectively to help them avoid lawsuits in the future.
Dan Engstrand is a graduate of St. John’s University School of Law where he graduated
second in his class, magna cum laude. He attended St. John’s Law School with a full
academic tuition scholarship and was a member of the law school’s prestigious Law
Review.
Dan Engstrand is also the proud recipient of the following American Jurisprudence
Awards: New York Civil Practice I and II, Evidence I and II, Commercial Transactions,
Corporations, Administrative Law, Agency, Trusts and Estates and Real Property.
As an active participant in the Suffolk and Nassau County communities, Dan
Engstrand’s pro bono activities involve being on the United States District Court,
Eastern District of New York’s pro bono panel. Dan Engstrand is a frequent lecturer at
both the Suffolk and Nassau County Bar Associations in the fields of Federal Trial
Practice, NYS Trial Practice, Identity Theft and IRC §501(c)(3) Charitable
Organizations. Dan Engstrand was an Officer of the Suffolk Academy of Law and was
the past chairperson of the Federal Court Committee. In addition, Dan Engstrand has
taught Advanced Trial Advocacy for over ten years as an adjunct professor of law at his
alma mater, St. John’s University School of Law. Currently, Dan Engstrand is an
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Executive Director of the Alexandra Hamilton American Inns of Court and he is a
Director of the Nassau County Police Department’s Law Enforcement Exploring.
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BRIDGE-THE-GAP
MATRIMONIAL

Speakers: Arthur E. Shulman, Esq.
Jennifer A. Mendelsohn, Esq.
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BRIDGE-THE-GAP
CRIMINAL LAW

Speakers: Stephen Kunken, Esq.
William T. Ferris, III, Esq.
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BRIDGE THE GAP
HANDLING THE DWI CASE
I.

THE DWI STATUTE

VTL §1192

-

The Statute

VTL §1192-1 -

Impaired

VTL §1192-2 -

Intoxicated (.08+)

VTL §1192-2(a) -

Aggravated DWI

VTL §1192-3 -

Common Law Intoxication

VTL §1192-4 -

Impaired by Drugs

VTL §1192-4(a)-

Combined Influence of Drugs/Alcohol

VTL (1193(1)(c)(i) = Felony - E
Prior conviction within 10 years of 1192 (2), (3), or (4)
Felony =D
Prior convictions - 2 or more within 10 years

DWAI (1193(1)(a)=

Misd.
Conviction of 2 or more 1192 within 10 years, etc.
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II. If the call comes from a (potential) client who is already in custody:
A. Keep detailed notes of all conversations
B. Advise client not to make any statements to police about charges filed
C. The phone conversation could be recorded
D. The police officer could be listening to the conversation
E. The client will not be able to talk his way out of being charged.
F. The client should cooperated with the police re: giving pedigree and other necessary
information needed for processing
G. Get information about how client was arrested
1. Did client voluntarily surrender?
2. Was a search made of clients’ house, car or person?
3. Was any property seized?
4. Were any ID procedures conducted - lineup/ showup?
5. Were other people arrested/involved?
H. Bail/Arraignment information
1. Any prior criminal involvement?
2. Does family/friend know about the arrest?
3. Who is available to be at court?
4. Resources for posting bail - house/ property/bank accounts, etc.
5. Employment status
6. Status in the community
a. Length of time in the jurisdiction
-2-
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b. Home ownership
c. Family members available for support
d. People dependent on client ( children, spouse, parents, employees)
7. Any health-related issues (medications, illness, disability, required medical
treatment)

III. If the call comes from the police or if a friend or relative calls giving information regarding
client’s arrest
A. Contact precinct and speak directly with arresting officer
B. Give your contact information and get information from police officer
C. Direct police not to question nor take any statements from the client
D. Find out as much information as possible from the police:
1. Date and time of arrest
2. Date and time of crime
3. Who is the victim/complaining witness?
4. Any physical injuries/medical/hospital treatment?
5. Number of people arrested or being investigated
6. Did client surrender voluntarily?
7. Has client made any statements prior to your phone call?
8. What is cop’s view of client’s role?
9. What is cop’s feeling about a bail recommendation (such as ROR)?
10. When will client be taken to court? - Court location and time
11. Name and phone number of prosecutor assigned to the case
12. Is client eligible for station house bail? CPL 150.30
-3-
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IV. If the client contacts you prior to being arrested:
A. Contact police to arrange client’s surrender
B. Determine if client has any warrants or open charges
C. Talk with prosecutor about the case, arrangements to surrender the client, agreement
re: bail, and even possible disposition of the case.
V. Should the client take a chemical test?

VI.

1.

If the charge is a misdemeanor

2.

If the client needs to drive for his job

3.

DA guidelines re: BAC level

4.

If the client only consumed enough alcohol to blow less than .08 BAC

5.

If the client is a first time offender

6.

If the client is under the age of 21, the same guidelines apply as for a client
21 years of age or older

7.

If the person is a second time offender within 5 years, and the DWI charge is a
misdemeanor

Client should not take the test IF:
1.

The DWI charge is a felony

2.

The client does not possess a valid driver’s license

3.

An accident involving serious physical injury or death has occurred

4.

The client’s consumption of alcohol will produce a BAC reading which is
above the DA’s plea bargaining guidelines

5.

Factors to consider:
1.

A refusal to take the test will trigger an immediate license suspension and
an
administrative revocation of the license following a hearing - VTL 1194
-4-
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VII

2.

The client will be subject to a civil penalty upon a refusal

3.

A refusal to submit to a chemical test could result in evidence of the
refusal at Trial to show “consciousness of guilt”.

THE FIRST PHONE CALL - Addendum

1.

Refusal = Civil/Admin. - License

2.

VTL §1194-2(d)(1)(a)

a.
b.
c.
d.

First offense- mandatory revocation of license - at least one year.
Civil penalty - $500.00
Driver responsibility assessment - $250/year for 3 years.
Second offense - revocation - 18 months
Civil penalty $750.00
Driver responsibility assessment - $250/year for 3 years
Commercial drivers - CDL mandatory revocation - 18 months

e.

3.
Underage drivers - under 21
VTL §1194-2(c)
VTL §1194-a(3)

4.
Admissibility in Court of Refusal
“Consciousness of guilt”
VTL §1194-2

5.

Factors
a.
Information given by driver
*subject to conversation being overheard by cop
b.

First offense? Misdemeanor vs Felony

c.

Accident

d.

Injury
-5-
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D.

e.

Death

f.

Physical/Medical problems

g.

Status of license/need

h.

Amount of alcohol/drugs

i.

Plea bargaining policy

For an excellent review of all of these and other factors, obtain and read:
HANDLING THE DWI CASE IN NEW YORK - Peter Gerstenzang
West Publishing Company

*

Arrange payment of the legal fee by the client or a representative adult PRIOR to court
appearance.
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VIII

PLEA BARGAINING
A.

B.

Factors
1.

Number of priors

2.

Reading/Level

3.

Refusal

4.

Operation of vehicle

5.

Video

6.

Field sobriety tests

7.

Alcohol sensor results

8.

MVA - Injuries/Death

9.
a.
b.
c.
d.

Other VTL charges
Speeding
Reckless driving
Wrong way
Following too closely

10.

License status

Goals/Results
1.

Reduction to DWAI - VTL §1192-1

2.

License status - Suspension vs Revocation

3.

Probation vs Jail

4.

Conditional discharge

5.

Fines and Surcharges - Mandatory
-7-
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6.

Eligibility for conditional license - by Court
VTL §1193-2(e)(s) - by Probation
7.

Jail - Stop DWI facility

8.

Community service

9.

Second DWI within 10 years = Felony

10.

Immigration status?

11.

Drug/Alcohol Programs - Inpatient?

12.

Drinking Driver Program - DMW

13.

Interim Probation

Respectfully submitted,

STEPHEN KUNKEN
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BIOGRAPHY
Stephen Kunken graduated from the University of Vermont (1969) and Boston
College Law School (1972). He then worked as a trial attorney with the Nassau County
Legal Aid Society - Criminal Division from 1972 - 1982.
After working for four years as an Associate in a plaintiff’s negligence firm, he
opened his own practice in Commack, New York in 1986. He has been a solo
practitioner since that time, concentrating in criminal defense, plaintiff’s personal injury,
and civil litigation.
Since 1983, he has served as an Adjunct Professor at Touro Law Center, teaching
courses in Criminal Law, Criminal Procedure, and Trial Advocacy. He also assists the
Mock Trial teams.
In 1992, he was appointed acting Village Justice in the Village of Huntington Bay.
He was elected as Village Justice in 1993, and has been re-elected to successive four year
terms since 1993.
Steve has served as an Officer in the Suffolk Academy of Law, and he continues to
serve on the Advisory Committee. He has coordinated numerous programs in the areas of
Criminal Law, DWI, Evidence, Trial Practice, Criminal and Civil Forfeiture, Nuts and
Bolts topics, and has served as co-chair of the Bridge the Gap Program along with
William Ferris and Barry Smolowitz. In addition, he has lectured to The Suffolk County
Bar Association, The Nassau County Bar Association, The New York State Bar
Association and Touro Law Center.
He is a member of The Suffolk County Bar Association, The Nassau County Bar
Association, The New York State Bar Association, The New York State Defenders
Association, The New York State Association of Criminal Defense Attorneys, The
Suffolk County Magistrate Association, and The New York State Magistrate Association.
Steve lives in Huntington Bay, New York, with his wife, Nicolette Pach, who
served for 10 years as a Suffolk County Family Court Judge, and now sits as a Judicial
Hearing Officer in the Queens County Family Court. They have 2 sons.
Steve served as the President of the Bay Hills Property Owners Association from
1988-1990 and again from 2003-2006.
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