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Syllabus
NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader.
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337.

SUPREME COURT OF THE UNITED STATES
Syllabus

FREEMAN ET AL. v. QUICKEN LOANS, INC.
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT
No. 10–1042. Argued February 21, 2012—Decided May 24, 2012
The Real Estate Settlement Procedures Act (RESPA), provides, as relevant here, that “[n]o person shall give and no person shall accept any
portion, split, or percentage of any charge made or received for the
rendering of a real estate settlement service . . . other than for services actually performed.” 12 U. S. C. §2607(b). Petitioners, three
couples who obtained mortgage loans from respondent, filed separate
state-court actions, alleging that respondent had violated §2607(b) by
charging them fees for which no services were provided in return. After the cases were removed to federal court and consolidated, respondent sought summary judgment, arguing that petitioners’ claims
were not cognizable under §2607(b) because the allegedly unearned
fees were not split with another party. The District Court agreed;
and because petitioners had not alleged any splitting of fees, it
granted respondent summary judgment. The Fifth Circuit affirmed.
Held: In order to establish a violation of §2607(b), a plaintiff must
demonstrate that a charge for settlement services was divided between two or more persons. Pp. 3–13.
(a) Section 2607(b) unambiguously covers only a settlement-service
provider’s splitting of a fee with one or more other persons; it cannot
be understood to reach a single provider’s retention of an unearned
fee. Pp. 3–11.
(1) Section 2607(b) clearly describes two distinct exchanges.
First, a “charge” is “made” to or “received” from a consumer by a settlement-service provider. That provider then “give[s],” and another
person “accept[s],” a “portion, split, or percentage” of the charge.
Congress’s use of different sets of verbs, with distinct tenses, to distinguish between the consumer-provider transaction and the feesharing one would be pointless if, as petitioners contend, the two
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transactions could be collapsed into one. Their reading—that a
settlement-service provider can “make” a charge and then “accept” the
portion of the charge consisting of 100 percent—does not avoid collapsing the sequential relationship of the two stages and would destroy the tandem character of activities that the text envisions at
stage two (i.e., a giving and accepting). And if the consumer were the
person who “give[s]” a “portion, split, or percentage” of the charge to
the provider who “accepts” it, consumers would become lawbreakers
themselves. Pp. 3–8.
(2) The normal usage of the terms “portion,” “split,” and “percentage”—which, when referring to a portion or percentage of a
whole, usually mean less than 100 percent—reinforces the conclusion
that §2607(b) does not apply where a settlement-service provider retains the entirety of a fee received from a consumer. The meaning is
also confirmed by the “commonsense canon of noscitur a sociis, which
counsels that a word is given more precise content by the neighboring
words with which it is associated.” United States v. Williams, 553
U. S. 285, 294. This connation is not undermined by the canon
against surplusage. “Portion,” “split,” and “percentage” may all mean
the same thing, but the canon merely favors that interpretation
which avoids surplusage, see Microsoft Corp. v. i4i Ltd. Partnership,
564 U. S. ___, ___, and petitioners’ interpretation no more achieves
that end than the Court’s does. Pp. 8–11.
(b) Petitioners’ arguments in favor of their contrary interpretation
are unpersuasive. Section 2607(b), as interpreted here, is not rendered surplusage by §2607(a)’s express prohibition of kickbacks, for
each subsection reaches conduct that the other does not. RESPA’s general purpose—to protect consumers from “certain abusive practices,”
§2601(a)—also provides no warrant for expanding §2607(b)’s prohibition beyond the field to which it is unambiguously limited: the
splitting of fees paid for settlement services. And giving §2607(b) its
natural meaning would not lead to absurd results. Pp. 11–13.

626 F. 3d 799, affirmed.
SCALIA, J., delivered the opinion for a unanimous Court.
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TAMMY FORET FREEMAN, ET AL., PETITIONERS v.
QUICKEN LOANS, INC.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUIT
[May 24, 2012]

JUSTICE SCALIA delivered the opinion of the Court.
A provision of the Real Estate Settlement Procedures
Act (RESPA), codified at 12 U. S. C. §2607(b), prohibits
giving and accepting “any portion, split, or percentage of
any charge made or received for the rendering of a real
estate settlement service . . . other than for services actually performed.” We consider whether, to establish a violation of §2607(b),1 a plaintiff must demonstrate that a
charge was divided between two or more persons.
I
Enacted in 1974, RESPA regulates the market for real
estate “settlement services,” a term defined by statute
to include “any service provided in connection with a real
estate settlement,” such as “title searches, . . . title insurance, services rendered by an attorney, the preparation
of documents, property surveys, the rendering of credit
reports or appraisals, . . . services rendered by a real
estate agent or broker, the origination of a federally re——————
1 This and all subsequent section references pertain to Title 12 unless
otherwise specified.
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lated mortgage loan[2] . . . , and the handling of the processing, and closing or settlement.” §2602(3). Among
RESPA’s consumer-protection provisions is §2607, which
directly furthers Congress’s stated goal of “eliminat[ing]
. . . kickbacks or referral fees that tend to increase unnecessarily the costs of certain settlement services,”
§2601(b)(2). Section 2607(a) provides:
“No person shall give and no person shall accept
any fee, kickback, or thing of value pursuant to any
agreement or understanding, oral or otherwise, that
business incident to or a part of a real estate settlement service involving a federally related mortgage
loan shall be referred to any person.”
The neighboring provision, subsection (b), adds the
following:
“No person shall give and no person shall accept
any portion, split, or percentage of any charge made
or received for the rendering of a real estate settlement service in connection with a transaction involving a federally related mortgage loan other than for
services actually performed.”
These substantive provisions are enforceable through, inter alia, actions for damages brought by consumers of
settlement services against “[a]ny person or persons who
violate the prohibitions or limitations” of §2607, with
recovery set at an amount equal to three times the charge
paid by the plaintiff for the settlement service at issue.
§2607(d)(2).
Petitioners in this case are three married couples who
obtained mortgage loans from respondent Quicken Loans,
Inc. In 2008, they filed separate actions in Louisiana state
court, alleging, as pertinent here, that respondent had
——————
2 The statutory definition of “federally related mortgage loan” is set
forth in §2602(1).
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violated §2607(b) by charging them fees for which no
services were provided. In particular, the Freemans and
the Bennetts allege that they were charged loan discount
fees of $980 and $1,100, respectively, but that respondent
did not give them lower interest rates in return. The
Smiths’ allegations focus on a $575 loan “processing fee”
and a “loan origination” fee of more than $5,100.3
Respondent removed petitioners’ lawsuits to federal
court, where the cases were consolidated. Respondent
thereafter moved for summary judgment on the ground
that petitioners’ claims are not cognizable under §2607(b)
because the allegedly unearned fees were not split with
another party. The District Court agreed; and because
petitioners did not allege any splitting of fees it granted
summary judgment in favor of respondent.
A divided panel of the United States Court of Appeals
for the Fifth Circuit affirmed. 626 F. 3d 799 (2010). We
granted certiorari. 565 U. S. ___ (2011).
II
The question in this case pertains to the scope of
§2607(b), which as we have said provides that “[n]o person
shall give and no person shall accept any portion, split, or
percentage of any charge made or received for the rendering of a real estate settlement service . . . other than for
services actually performed.” The dispute between the
parties boils down to whether this provision prohibits the
——————
3 Respondent maintains that at least the “loan origination” fee
charged to the Smiths was in fact a mislabeled loan discount fee, like
the allegedly unearned fees charged to the Freemans and the Bennetts.
Respondent contends that loan discount fees fall outside the scope of
§2607(b) because they are not fees for settlement services, but rather,
as the Eleventh Circuit has held, are part of the pricing of a loan. See
Wooten v. Quicken Loans, Inc., 626 F. 3d 1187 (2010). Petitioners
dispute this point on the merits and further argue that respondent
forfeited the contention in the lower courts. We express no view on this
issue.
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collection of an unearned charge by a single settlementservice provider—what we might call an undivided unearned fee—or whether it covers only transactions in
which a provider shares a part of a settlement-service
charge with one or more other persons who did nothing to
earn that part.
Petitioners’ argument that the former interpretation
should prevail finds support in a 2001 policy statement
issued by the Department of Housing and Urban Development (HUD), the agency that was until recently authorized by Congress to “prescribe such rules and regulations”
and “to make such interpretations” as “may be necessary
to achieve the purposes of [RESPA],” §2617(a).4 That
policy statement says that §2607(b) “prohibit[s] any
person from giving or accepting any unearned fees, i.e.,
charges or payments for real estate settlement services
other than for goods or facilities provided or services performed.” 66 Fed. Reg. 53057 (2001). It “specifically interprets [§2607(b)] as not being limited to situations where at
least two persons split or share an unearned fee.” Ibid.
More broadly, the policy statement construes §2607(b) as
authority for regulation of the charges paid by consumers
for the provision of settlements. It says that “a settlement
service provider may not mark-up the cost of another
provider’s services without providing additional settlement services; such payment must be for services that are
actual, necessary and distinct.” Id., at 53059. Moreover,
in addition to facing liability when it collects a fee that is
——————
4 On

July 21, 2011, HUD’s consumer-protection functions under the
RESPA were transferred to the Bureau of Consumer Financial Protection. See Dodd-Frank Wall Street Reform and Consumer Protection
Act, §§1061(b)(7) and (d), 1062, 1098, 1100H, 124 Stat. 2038, 2039–
2040, 2103–2104, 2113. That day, the Bureau issued a notice stating
that it would enforce HUD’s RESPA regulations and that, pending
further Bureau action, it would apply HUD’s previously issued official
policy statements regarding RESPA. 76 Fed. Reg. 43570–43571.
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entirely unearned, a provider may also “be liable under
[§2607(b)] when it charges a fee that exceeds the reasonable value of goods, facilities, or services provided,” ibid., on
the theory that the excess over reasonable value constitutes a “portion” of the charge “other than for services
actually performed,” §2607(b).
The last mentioned point, however, is manifestly inconsistent with the statute HUD purported to construe.
When Congress enacted RESPA in 1974, it included a
directive that HUD make a report to Congress within five
years regarding the need for further legislation in the
area. See §2612(a) (1976 ed.). Among the topics required
to be included in the report were “recommendations on
whether Federal regulation of the charges for real estate
settlement services in federally related mortgage transactions is necessary and desirable,” and, if so, recommendations with regard to what reforms should be adopted.
§2612(b)(2). The directive for recommendations regarding
the desirability of price regulation would make no sense
if Congress had already resolved the issue—if §2607(b)
already carried with it authority for HUD to proscribe the
collection of unreasonably high fees for settlement services, i.e., to engage in price regulation.
No doubt recognizing as much, petitioners do not fully
adopt HUD’s construction of §2607(b). Noting that even
those Courts of Appeals which have found §2607(b) not to
be limited to fee-splitting situations have held that the
statute does not reach unreasonably high fees, see Kruse
v. Wells Fargo Home Mortgage, Inc., 383 F. 3d 49, 56 (CA2
2004); Santiago v. GMAC Mortgage Group, Inc., 417 F. 3d
384, 387 (CA3 2005); Friedman v. Market Street Mortgage
Corp., 520 F. 3d 1289, 1297 (CA11 2008), petitioners acknowledge that the statute does not cover overcharges.
They nonetheless embrace HUD’s construction of §2607(b)
insofar as it holds that a provider violates the statute by
retaining a fee after providing no services at all in return.
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In short, petitioners contend that, by allegedly charging each of them an unearned fee, respondent “accept[ed]”
a “portion, split, or percentage” of a settlement, service
charge (i.e., 100 percent of the charge) “other than for
services actually performed.” §2607(b) (2006 ed.).
The parties vigorously dispute whether the position set
forth in HUD’s 2001 policy statement should be accorded
deference under the framework announced by this Court
in Chevron U. S. A. Inc. v. Natural Resources Defense
Council, Inc., 467 U. S. 837 (1984). We need not resolve
that dispute—or address whether, if Chevron deference
would otherwise apply, it is eliminated by the policy
statement’s palpable overreach with regard to price controls. For we conclude that even the more limited position
espoused by the policy statement and urged by petitioners
“goes beyond the meaning that the statute can bear,” MCI
Telecommunications Corp. v. American Telephone & Telegraph Co., 512 U. S. 218, 229 (1994). In our view,
§2607(b) unambiguously covers only a settlement-service
provider’s splitting of a fee with one or more other persons;
it cannot be understood to reach a single provider’s retention of an unearned fee.5
By providing that no person “shall give” or “shall accept”
a “portion, split, or percentage” of a “charge” that has been
“made or received,” “other than for services actually performed,” §2607(b) clearly describes two distinct exchanges.
First, a “charge” is “made” to or “received” from a consumer by a settlement-service provider. That provider then
“give[s],” and another person “accept[s],” a “portion, split,
or percentage” of the charge. Congress’s use of different
sets of verbs, with distinct tenses, to distinguish between
——————
5 Petitioners also contend that the position set forth in the 2001 policy
statement is consistent with a HUD regulation, 24 CFR §3500.14(c)
(2011), and with prior administrative guidance. In light of our conclusion that §2607(b) unambiguously forecloses petitioners’ position, we
have no need to address this issue.

Cite as: 566 U. S. ____ (2012)
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the consumer-provider transaction (the “charge” that is
“made or received”) and the fee-sharing transaction (the
“portion, split, or percentage” that is “give[n]” or “accept[ed]”) would be pointless if, as petitioners contend, the
two transactions could be collapsed into one.
Petitioners try to merge the two stages by arguing
that a settlement-service provider can “make” a charge
(stage one) and then “accept” (stage two) the portion
of the charge consisting of 100 percent. See Reply Brief
for Petitioners 6. But then is not the provider also “receiv[ing]” the charge at the same time he is “accept[ing]”
the portion of it? And who “give[s]” the portion of the
charge consisting of 100 percent? The same provider who
“accept[s]” it? This reading does not avoid collapsing the
sequential relationship of the two stages, and it would
simply destroy the tandem character of activities that the
text envisions at stage two (i.e., a giving and accepting).
Petitioners seek to avoid this consequence, at stage two
at least, by saying that the consumer is the person who
“give[s]” a “portion, split, or percentage” of the charge to
the provider who “accept[s]” it. See Brief for Petitioners
21; Reply Brief for Petitioners 5. But since under this
statute it is (so to speak) as accursed to give as to receive,
this would make lawbreakers of consumers—the very
class for whose benefit §2607(b) was enacted, see §2601. It
is no answer to say that a consumer would not face damages liability because a violator is liable only “to the
person or persons charged for the settlement service,”
§2607(d)(2), and it would not make sense to render a
consumer liable to himself. It is the logical consequence
that a consumer would be liable to himself, not the specter
of actual damages liability, which provides strong indication that something in petitioners’ interpretation is amiss.
At any rate, §2607(b) is also enforceable through criminal prosecutions, §2607(d)(1), and actions for injunctive
relief brought by federal and state regulators, §2607(d)(4).
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HUD’s 2001 policy statement asserts that “HUD is, of
course, unlikely to direct any enforcement actions against
consumers for the payment of unearned fees,” 66 Fed. Reg.
53059, n. 6, but that assurance is cold comfort. Moreover,
even assuming (as seems realistic) that the Justice Department would be similarly reluctant to prosecute consumers for criminal violations of §2607(b), “prosecutorial
discretion is not a reason for courts to give improbable
breadth to criminal statutes.”
Abuelhawa v. United
States, 556 U. S. 816, 823, n. 3 (2009).
Nor is the problem of consumer criminal liability solved
by petitioners’ suggestion that an unstated mens rea
requirement be read into the criminal enforcement provision, §2607(d)(1), see, e.g., Staples v. United States, 511
U. S. 600, 605 (1994). If that would excuse only those
consumers who are unaware that they are paying for
unearned services, some consumers would remain criminally liable—those who know that the fee is unearned but
decide to pay it anyway, perhaps because the provider’s
proposal is still the best deal. And if it would immunize
all consumers, the statute’s criminalization of the entire
“giving” portion of consumer-provider transactions would
make little sense. We find it virtually unthinkable that
Congress would leave it to imputed mens rea to preserve
from criminal liability some or all of the class RESPA was
designed to protect—and entirely unthinkable that Congress would have created that strange disposition through
language as obscure as that relied upon here.
The phrase “portion, split, or percentage” reinforces
the conclusion that §2607(b) does not cover a situation in
which a settlement-service provider retains the entirety of
a fee received from a consumer. It is certainly true that
“portion” or “percentage” can be used to include the entirety,
or 100 percent. See, e.g., 18 U. S. C. §648 (“portion”); 5
U. S. C. §8348(g) (2006 ed., Supp. IV) (“percentag[e]”);
5 U. S. C. §8351(b)(2)(B) (2006 ed.) (same); 12 U. S. C.

Cite as: 566 U. S. ____ (2012)

9

Opinion of the Court

§1467a(m)(7)(B)(ii)(II) (same). But that is not the normal
meaning of “portion” when one speaks of “giv[ing]” or
“accept[ing]” a portion of the whole, as dictionary definitions uniformly show.6 Aesop’s fable would be just as
wryly humorous if the lion’s claim to the entirety of the
kill he hunted in partnership with less ferocious animals
had been translated into English as the “lion’s portion”
instead of the lion’s share. As for “percentage,” that word
can include 100 percent—or even 300 percent—when it
refers to merely a ratable measure (“unemployment claims
were up 300 percent”).7 But, like “portion,” it normally
means less than all when referring to a “percentage” of
a specific whole (“he demanded a percentage of the profits”).8 And it is normal usage that, in the absence of contrary indication, governs our interpretation of texts.
Crawford v. Metropolitan Government of Nashville and
Davidson Cty., 555 U. S. 271, 276 (2009); Asgrow Seed Co.
v. Winterboer, 513 U. S. 179, 187 (1995).
——————
6 See, e.g., Webster’s New International Dictionary 1924 (2d ed. 1954)
(hereinafter Webster’s) (defs. 1, 4: defining “portion” as “[a]n allotted
part; a share; a parcel; a division in a distribution[;] . . . [a] part of
a whole”); 12 Oxford English Dictionary 154–155 (2d ed. 1989) (hereinafter OED) (defs. 1a, 5: defining “portion” as “[t]he part (of anything) allotted or belonging to one person; a share[;] . . . [a] part of
any whole”); American Heritage Dictionary 1373 (5th ed. 2011) (def. 1:
defining “portion” as “[a] section or quantity within a larger thing; a
part of a whole”).
7 See, e.g., Webster’s 1815 (def. 1: defining “percentage” as “[a] certain
rate per cent”); 11 OED 521 (def. a: defining “percentage” as “[a] rate or
proportion per cent”).
8 See, e.g., Webster’s 1815 (def. 1: defining “percentage” as “a part or
proportion of a whole expressed as so much or many per hundred”); 11
OED 521 (def. a: defining “percentage” as “a quantity or amount reckoned as so much in the hundred, i.e. as so many hundredth parts of
another, esp. of the whole of which it is a part; hence loosely, a part or
portion considered in its quantitative relation to the whole”); American
Heritage Dictionary, supra, at 1307 (def. 2: defining “percentage” as
“[a] proportion or share in relation to a whole; a part”).
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In the present statute, that meaning is confirmed by the
“commonsense canon of noscitur a sociis—which counsels
that a word is given more precise content by the neighboring words with which it is associated.” United States v.
Williams, 553 U. S. 285, 294 (2008). For “portion” and
“percentage” do not stand in isolation, but are part of a
phrase in which they are joined together by the intervening word “split”—which, as petitioners acknowledge, Brief
for Petitioners 19, cannot possibly mean the entirety. We
think it clear that, in employing the phrase “portion, split,
or percentage,” Congress sought to invoke the words’
common “core of meaning,” Graham County Soil and
Water Conservation Dist. v. United States ex rel. Wilson,
559 U. S. ___, ___, n. 7 (2010) (slip op., at 7, n. 7), which is
to say, a part of a whole. That is so even though the
phrase is preceded by “any”—a word that, we have observed, has an “ ‘expansive meaning,’ ” Department of
Housing and Urban Development v. Rucker, 535 U. S. 125,
131 (2002). Expansive, yes; transformative, no. It can
broaden to the maximum, but never change in the least,
the clear meaning of the phrase selected by Congress here.
Contrary to petitioners’ contention, the natural connotation of “portion, split, or percentage” is not undermined in
this context by our “general ‘reluctan[ce] to treat statutory
terms as surplusage.’ ” Board of Trustees of Leland Stanford Junior Univ. v. Roche Molecular Systems, Inc., 563
U. S. ___, ___ (2011) (slip op., at 9) (quoting Duncan v.
Walker, 533 U. S. 167, 174 (2001)). Petitioners rightly
point out that under our interpretation “portion,” “split,”
and “percentage” all mean the same thing—a perhaps
regrettable but not uncommon sort of lawyerly iteration
(“give, grant, bargain, sell, and convey”). But the canon
against surplusage merely favors that interpretation
which avoids surplusage, see Microsoft Corp. v. i4i Ltd.
Partnership, 564 U. S. ___, ___–___ (2011) (slip op., at 12–
13)—and petitioners’ interpretation no more achieves that
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end than ours does. It is impossible to imagine a “portion”
(even a portion consisting of the entirety) or a “split” that
is not also a “percentage.”
Petitioners invoke the presumption against surplusage
a second time, urging that if §2607(b) is not construed
to reach undivided unearned fees, it would be rendered
“largely surplusage” in light of §2607(a)’s express prohibition of kickbacks. Brief for Petitioners 24. Not so. Section
2607(a) prohibits giving or accepting “any fee, kickback, or
thing of value pursuant to any agreement or understanding . . . that business incident to or a part of a real estate
settlement service . . . shall be referred to any person.”
§2607(a).
That prohibition is at once broader than
§2607(b)’s (because it applies to the transfer of any “thing
of value,” rather than to the dividing of a “charge” paid
by a consumer) and narrower (because it requires an
“agreement or understanding” to refer business). Thus, a
settlement-service provider who agrees to exchange valuable
tickets to a sporting event in return for a referral of business would violate §2607(a), but not §2607(b). So too a
provider who agrees to pay a monetary referral fee that is
not tied in any respect to a charge paid by a particular
consumer—for instance, a “retainer” agreement pursuant
to which the provider pays a monthly lump sum in exchange for the recipient’s agreement to refer any business
that comes his way. By contrast, a settlement-service
provider who gives a portion of a charge to another person
who has not rendered any services in return would violate
§2607(b), even if an express referral arrangement does
not exist or cannot be shown. In short, each subsection
reaches conduct that the other does not; there is no
need to adopt petitioners’ improbable reading of §2607(b)
to avoid rendering any portion of §2607 superfluous.
It follows that petitioners can derive no support from
§2607’s caption: “Prohibition against kickbacks and unearned fees.” Subsection (a) prohibits certain kickbacks
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(those agreed to in exchange for referrals) and subsection
(b) prohibits certain unearned fees (those paid from a part
of the charge to the customer).9
Petitioners also appeal to statutory purpose, arguing
that a prohibition against the charging of undivided unearned fees would fit comfortably with RESPA’s stated
goal of “insur[ing] that consumers . . . are protected from
unnecessarily high settlement charges caused by certain
abusive practices,” §2601(a). It bears noting that RESPA’s
declaration of purpose is by its terms limited to “certain
abusive practices”—making the statute an even worse
candidate than most for the expansion of limited text by
the positing of an unlimited purpose. RESPA’s particular
language ultimately serves to drive home a broader point:
“[N]o legislation pursues its purposes at all costs,” Rodriguez v. United States, 480 U. S. 522, 525–526 (1987) (per
curiam), and “[e]very statute purposes, not only to achieve
certain ends, but also to achieve them by particular
means,” Director, Office of Workers’ Compensation Programs v. Newport News Shipbuilding & Dry Dock Co., 514
U. S. 122, 136 (1995). Vague notions of statutory purpose
——————
9 The United States, as amicus curiae, raises an additional argument
from the statutory context: that coverage of undivided unearned fees
in §2607(b) can be inferred from the text of §2607(d), which sets out
penalties for the “person or persons” who violate §2607(a) or §2607(b).
§2607(d)(1), (2), and (3) (emphasis added). But Congress’s use of
the singular “person” does not remotely establish that §2607(b) can be
violated by a single culpable actor who accepts an unearned charge
from a consumer. In fact, any such inference is negated by the history
of §2607. When RESPA was first enacted, §2607(d) separately provided
for damages liability of “any person or persons who violate the provisions of subsection (a)” and of “any person or persons who violate the
provisions of subsection (b).” §2607(d)(2) (1976 ed.). Because §2607(a),
with its reference to an “agreement or understanding,” has always
required two culpable parties for a violation, Congress’s use of the
phrase “any person or persons” in connection with that subsection
demonstrates that the phrase does not have the significance attributed
to it by the United States.
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provide no warrant for expanding §2607(b)’s prohibition
beyond the field to which it is unambiguously limited: the
splitting of fees paid for settlement services.
Nor is there any merit to petitioners’ related contention
that §2607(b) should not be given its natural meaning
because doing so leads to the allegedly absurd result of
permitting a provider to charge and keep the entirety of a
$1,000 unearned fee, while imposing liability if the provider shares even a nickel of a $10 charge with someone else.
That result does not strike us as particularly anomalous.
Congress may well have concluded that existing remedies,
such as state-law fraud actions, were sufficient to deal
with the problem of entirely fictitious fees, whereas legislative action was required to deal with the problems posed
by kickbacks and fee splitting.
In any event, petitioners’ reading of the statute leads to
an “absurdity” of its own: Because §2607(b) manifestly
cannot be understood to prohibit unreasonably high fees,
see supra, at 5, a service provider could avoid liability by
providing just a dollar’s worth of services in exchange for
the $1,000 fee. Acknowledging that §2607(b)’s coverage is
limited to fee-splitting transactions at least has the virtue
of making it a coherent response to that particular problem, rather than an incoherent response to the broader
problem of unreasonably high fees.
*
*
*
In order to establish a violation of §2607(b), a plaintiff
must demonstrate that a charge for settlement services
was divided between two or more persons. Because petitioners do not contend that respondent split the challenged charges with anyone else, summary judgment was
properly granted in favor of respondent. We therefore
affirm the judgment of the Court of Appeals.
It is so ordered.
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concurring opinion.
_________________
OPINION
_________________
SUTTON, Circuit Judge. Under the Real Estate Settlement Procedures Act, a
title services company may not pay a real estate agent a fee in exchange for a referral.
12 U.S.C. § 2607(a).

Exempted from this prohibition are “affiliated business

arrangements.” Id. § 2607(c)(4). The statute establishes three prerequisites for this safe
harbor, and everyone agrees that the defendants in this case (several realty companies
and title companies) satisfied them. The plaintiffs (three home buyers) claim that the
defendants nevertheless fall outside the safe harbor’s coverage because they failed to
satisfy a fourth condition announced by the Department of Housing and Urban
Development through a policy statement. As that policy statement is not binding on the
Department or anyone else and as it is not otherwise entitled to deference, it does not
supplement the Act’s existing safe-harbor conditions. We affirm.
I.
Welles-Bowen is a real estate agency. It helps people buy homes. WB Title and
Chicago Title are title services companies. They help people confirm the true ownership
of a house before they buy it.
Welles-Bowen, WB and Chicago are related to one another along two
dimensions—their ownership and their business. As for ownership: The people who
own Welles-Bowen also own a holding company that in turn owns about half of WB.
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Chicago owns the other half of WB. As for business: Welles-Bowen often refers
prospective buyers to WB for title services. WB in turn contracts some of the referred
work out to Chicago. In the main Chicago gathers evidence relating to the title, and WB
evaluates this evidence to determine the title’s validity.
When Erick and Whitney Carter bought a home in 2005, they used WellesBowen as their real estate agent. Like other Welles-Bowen clients, they received a
referral to WB. And like other WB customers, they saw much of their title work
contracted out to Chicago. The Carters did not like this arrangement. To their way of
thinking, WB was a shell corporation that funneled referral fees between Chicago and
Welles-Bowen. They sued all of the companies under the Real Estate Settlement
Procedures Act. Joining the Carters in the lawsuit was Joshua Grzecki, a buyer who
raised similar claims against a similar set of companies. The companies responded that
they satisfied the Act’s safe-harbor requirements and that a policy statement issued by
the Department of Housing and Urban Development could not impose a new
requirement on them.
The district court sided with the companies, holding the policy statement invalid.
After the buyers appealed, the United States intervened to defend the validity of the
policy statement.
II.
A.
Buying a home involves more than looking at the house, negotiating a price and
signing the contract. Before closing the deal, a prudent buyer asks a title agency to
check the title for its validity, a pest control company to check the house for termites, an
attorney to check the contract for legal errors, and so forth. All of these tasks go by the
name of “settlement services.” 12 U.S.C. § 2602(3).
The Real Estate Settlement Procedures Act regulates settlement services. Its
leading provision prohibits giving or receiving “any fee . . . pursuant to any agreement
or understanding . . . that business incident to . . . a real estate settlement service . . . shall
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be referred.” Id. § 2607(a). Anyone who violates the provision commits a crime
punishable with up to a year in prison. Id. § 2607(d)(1). A violator also faces civil
liability through private-enforcement actions as well as through public-enforcement
actions. Id. § 2607(d)(2), (4). The Department of Housing and Urban Development
once administered the enforcement provisions, but legislation passed after this case
began transferred this task to the new Consumer Financial Protection Bureau. Id.
§ 2617.
As enacted in 1974, the Act produced uncertainty about its application to
referrals between affiliated companies. Suppose a real estate agent refers a client to a
title company that the agent owns in part. Consistent with the Act, the agent does not
receive a separate fee for making the referral. But the referral gives the title company
more business, which in turn increases the title company’s profits, which in turn
increases the dividends paid to the real estate agent. Does this indirect benefit to the
agent constitute a prohibited referral fee?
Congress gave one answer to this question in 1983 when it added a safe harbor
for “affiliated business arrangements.”

Id. § 2607(c)(4).

The provision covers

arrangements in which the person making the referral “has either an affiliate relationship
with or a direct or beneficial ownership interest of more than 1 percent in” the
settlement-service provider receiving the referral. Id. § 2602(7). An arrangement
qualifies for the safe harbor if it meets three conditions: (1) The person making the
referral must disclose the arrangement to the client; (2) the client must remain free to
reject the referral; and (3) the person making the referral cannot receive any “thing of
value from the arrangement” other than “a return on the ownership interest or franchise
relationship.” Id. § 2607(c)(4). Each of these requirements, but most especially the
third, see 24 C.F.R. § 3500.15(b)(3)(iii), restricts the use of sham affiliated business
arrangements to circumvent the prohibition on referral fees.
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B.
The buyers claim that the profits earned by the owners of Welles-Bowen and WB
constitute prohibited referral fees due to their relationship with WB. There is an easy
way to look at this claim and a more complicated way to look at it.
The easy way turns on the safe harbor provisions spelled out in § 2607(c)(4).
Welles-Bowen’s relationship with WB qualifies as an “affiliated business arrangement.”
The buyers agree that Welles-Bowen had an “affiliate relationship” with WB, that
Welles-Bowen made referrals to WB, and that WB in turn provided settlement services.
12 U.S.C. § 2602(7). This relationship also satisfied the three safe-harbor conditions.
Welles-Bowen disclosed the arrangement to the buyers, Welles-Bowen allowed them to
reject the referrals, and neither Welles-Bowen nor its owners received anything of value
from the arrangement apart from a return on their ownership interests. Id. § 2607(c)(4).
Welles-Bowen and WB in short did everything the Act asked of them. They thus qualify
for the affiliated business arrangement exemption.
The more complicated way of looking at the claim must account for the policy
statement issued by the Department of Housing and Urban Development in 1996. See
Statement of Policy 1996-2 Regarding Sham Controlled Business Arrangements, 61 Fed.
Reg. 29,258 (1996). The statement announced that, despite the three safeguards already
contained in § 2607(c)(4), affiliated business arrangements must satisfy a fourth
requirement: “[T]he entity receiving the referrals of settlement service business must
be a . . . bona fide provider of settlement services.” Id. at 29,262. In addition, the
statement continues, “[t]he Department will consider” a series of factors “and will weigh
them in light of the specific facts” when separating bona fide providers from shams. Id.
The ten factors include whether the provider has “sufficient initial capital and net
worth,” whether it has “its own employees,” and whether it is “located at the same
business address as one of the parent providers.” Id. Claiming that the various
companies do not satisfy this ten-factor test, the buyers argue that the statutory safe
harbor for an affiliated business arrangement does not apply to them.

No. 10-3922

Carter v. Welles-Bowen Realty, Inc.

Page 6

The short answer to this claim is that a statutory safe harbor is not very safe if a
federal agency may add a new requirement to it through a policy statement. The long
answer is that the policy statement is not entitled to Chevron deference or Skidmore
consideration, and as a result compliance with the three conditions set out in the statute
suffices to obtain the exemption.
Deference under Chevron v. Natural Resources Defense Council comes into play
only when an agency offers a binding interpretation of a statute that it administers.
467 U.S. 837 (1984). As the government concedes, the policy statement’s ten-factor test
is not a binding interpretation of the Act. The statement instead informs the public that
the Department plans to “consider” these factors when separating bona fide providers
from shams. That is another way of saying the statement offers non-binding advice
about the agency’s enforcement agenda, not a controlling interpretation of the statute.
Agency recommendations of this sort, even when cast as policy considerations or
preferences, do not bind courts tasked with interpreting a statute.
The government tries to address this problem by claiming that the policy
statement contains two parts. The first half, it claims, announces the Department’s
binding view that only bona fide providers of settlement services qualify for the safe
harbor, and the second half presents non-binding advice about how to separate genuine
providers from shams. The government claims that the first half of the statement
deserves deference even if the second does not.
This theory faces several obstacles. The first is that the statute already contains
three conditions that protect buyers against affiliated business arrangements involving
sham providers. The bare statement that the safe harbor excludes shams, shorn of the
ten-factor test for separating the genuine from the fake, adds nothing to the statute’s text.
Put another way, why not say that a provider qualifies as “bona fide” under the first half
of the policy statement so long as it provides some settlement services, and so long as
the arrangement to which it belongs satisfies the criteria laid out in § 2607(c)(4)? That
of course is what the statute already does, and the defendants already met these criteria.
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But suppose for argument’s sake that the first half of the policy statement
requires courts to conduct a freestanding inquiry into the provider’s genuineness, and
that this inquiry has nothing to do with the requirements detailed in § 2607(c)(4). If the
ten-factor test does not guide the courts’ performance of this task, what does? The
government does not say, leaving us to figure out the answer for ourselves. That reality
counts against deferring to the policy statement—even just the first half of the policy
statement.

The point of Chevron is to encourage agencies to resolve statutory

ambiguities, not to create new uncertainties.
Even if the government could overcome this impediment, it would face another
obstacle. United States v. Mead Corp. holds that an agency interpretation receives
Chevron deference only if “Congress delegated authority to the agency generally to
make rules carrying the force of law, and . . . the agency interpretation claiming
deference was promulgated in the exercise of that authority.” 533 U.S. 218, 226–27
(2001). Because a policy statement does not speak “with the force of law,” the Supreme
Court has concluded that “interpretations contained in policy statements . . . do not
warrant Chevron-style deference.” Christensen v. Harris County, 529 U.S. 576, 587
(2000). Even if this is just a norm and not an “absolute rule,” Barnhart v. Walton, 535
U.S. 212, 222 (2002), the buyers and the government offer no persuasive reason to
depart from this norm.
The criminal penalties included in the statute reinforce this application of Mead.
See id. at 222 (characterizing one of the Mead totality-of-the-circumstances factors as
“the nature of the question at issue”). A single statute with civil and criminal
applications receives a single interpretation. See Leocal v. Ashcroft, 543 U.S. 1, 11 n.8
(2004); United States v. Thompson/Center Arms Co., 504 U.S. 505, 518 n.10 (1992)
(plurality opinion). A bedrock principle of American law requires the government to
give the people fair notice of what conduct it has made a crime. See McBoyle v. United
States, 283 U.S. 25, 27 (1931). Even if we assume that a regulation that authoritatively
interprets a statute with criminal applications provides fair warning, see Babbitt v. Sweet
Home Chapter of Communities for a Great Oregon, 515 U.S. 687, 704 n.18 (1995), it
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is difficult to see how a mere policy statement or opinion letter or agency manual could
be up to the task. The government’s duty of fair notice precludes us from supplementing
the safeguards expressed on the face of the statute with a multi-factor blend that the
statute nowhere mentions.
Unable to get help from Chevron, the buyers seek refuge in Skidmore v. Swift &
Co., 323 U.S. 134 (1944), which entitles an agency’s position to weight in proportion
to its persuasiveness. Our main reason for denying Chevron deference applies equally
to Skidmore: The policy statement does not present its multifactor test as the agency’s
interpretation of the Act but only as guidelines that the agency intends to consider.
The government’s attempt to divide the policy statement into two halves helps
even less here than it did under Chevron. Taken by itself, the first half of the statement
provides no guidance about how to apply the requirement it seeks to import into the
statute. Nor does this part of the statement explain how this imprecision is compatible
with the imperative to provide fair warning in the criminal context. These omissions rob
the policy statement of persuasive force.
According to the buyers’ final and most far reaching argument, the statute, quite
apart from any deference owed to the agency’s views, implicitly contains the
requirement mentioned in the policy statement. The buyers find a textual hook for this
argument hidden in a dependent relative clause in the Act’s definition section:
[T]he term “affiliated business arrangement” means an arrangement in
which (A) a person who is in a position to refer business incident to or
part of a real estate settlement service involving a federally related
mortgage loan, or an associate of such person, has either an affiliate
relationship with or a direct or beneficial ownership of more than
1 percent in a provider of settlement services; and (B) either of such
persons directly or indirectly refers such business to that provider or
affirmatively influences the selection of that provider.
12 U.S.C. § 2602(7) (emphasis added). According to the buyers, the italicized phrase
“provider of settlement services” means “bona fide provider of settlement services,” and
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whether a provider qualifies as bona fide turns on the factors identified in the policy
statement.
We cannot agree. The most natural interpretation of “provider of settlement
services” is . . . one who provides settlement services. And the buyers concede that WB
provides settlement services.
The structure of the safe harbor supports this interpretation. The Act requires
affiliated business arrangements to satisfy three requirements in order to obtain an
exemption from the ban on referral fees, id. § 2607(c)(4), and proceeds to spell out the
requirements in painstaking detail. For example, when the Act requires the person
making the referral to disclose the arrangement to the client, it specifies the disclosure’s
content, timing and mode of delivery, establishing separate rules for face-to-face
referrals, referrals in writing, referrals by email and referrals by telephone. Id.
§ 2607(c)(4)(A). The express inclusion of these precise requirements counsels against
discovering an additional requirement in the implications of a phrase tucked away in a
dependent relative clause elsewhere in the statute. See Bruesewitz v. Wyeth LLC, 131
S. Ct. 1068, 1076 (2011).
Statutory context fortifies this conclusion. The Act establishes other safe harbors
from its ban on referral fees, distinct from the safe harbor for affiliated business
arrangements. One of these exceptions protects “the payment to any person of a bona
fide salary or compensation or other payment for goods or facilities actually furnished
or for services actually performed.” 12 U.S.C. § 2607(c)(2). The Act thus uses “bona
fide” in the salary-or-compensation exception but omits the phrase in the affiliatedbusiness-arrangement exception. This disparity confirms that the latter exception does
not call upon courts to conduct a freestanding inquiry into a provider’s bona fides
unconnected to the safe-harbor test already baked into the statute. See Russello v. United
States, 464 U.S. 16, 23 (1983).
The buyers respond by claiming that our interpretation frustrates the Act’s
purpose of prohibiting referral fees. But elastic notions of statutory purpose have
diminished value in interpreting a statute as precise and reticulated as the Real Estate
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Settlement Procedures Act. The best evidence of legislative purpose usually comes from
the four corners of the statute, and that text provides more than adequate evidence of
statutory purpose here.
Purpose at any rate is a two-edged sword, and in this instance it furthers our
interpretation. Consider the purpose of the safe harbor. As the policy statement itself
explains, the statute as first enacted created legal uncertainty about profiting from
referrals to affiliated companies. Congress created the affiliated-business-arrangement
safe harbor to eliminate this uncertainty. The statute’s precision in defining the
boundaries of this exception reflects this objective. A multi-factor inquiry that seeks to
distinguish bona fide providers from shams in new ways would reintroduce much of the
uncertainty the safe harbor meant to eliminate.
In the last analysis, Welles-Bowen’s arrangement with WB (and for similar
reasons the arrangement between the companies sued by Grzecki) qualifies for the
affiliated-business-arrangement exception, as the district court rightly held. Because we
have ruled for the defendants on the merits, we need not consider the plaintiffs’
challenge to the district court’s denial of class certification.
III.
For these reasons, we affirm.
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___________________________
CONCURRENCE
___________________________
SUTTON, J., concurring. Anyone who violates the Real Estate Settlement
Procedures Act’s ban on referral fees commits a crime. See 12 U.S.C. § 2607(d)(1). The
rule of lenity tells all interpreters to resolve uncertainties in laws with criminal
applications in favor of the defendant. But the Department of Housing and Urban
Development has resolved an ambiguity in the law against the defendant, and the
government insists that we must defer to this understanding. The doctrine of Chevron
deference, the government explains, leaves us no choice. This theory would allow one
administration to criminalize conduct within the scope of the ambiguity, the next
administration to decriminalize it, and the third to recriminalize it, all without any
direction from Congress. I am skeptical.
The court does not go into detail in exploring how the rule of lenity interacts with
Chevron because the issue does not drive the outcome of this case. But because this
question will return sooner or later, I write to offer some thoughts on how to address it
when it does.
The rule of lenity tells courts to interpret ambiguous criminal laws in favor of
criminal defendants. United States v. Wiltberger, 5 Wheat. 76, 95 (1820). This principle
rests on concerns about notice (the state ought to provide fair warning of what violates
the criminal laws) and separation of powers (Congress, not agencies or courts, defines
crimes). United States v. Bass, 404 U.S. 336, 348 (1971). The Chevron doctrine tells
courts to defer to an administrative agency’s reasonable interpretation of an ambiguous
statute. Chevron U.S.A., Inc. v. Natural Resources Defense Council, 467 U.S. 837
(1984). This principle rests on the presumption that, when Congress leaves a statutory
gap, it means for the agency rather than the court to fill it. Id. at 843–44.
The two rules normally operate comfortably in their own spheres. The rule of
lenity has no role to play in interpreting humdrum regulatory statutes, which contemplate
civil rather than criminal enforcement. And Chevron has no role to play in interpreting
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ordinary criminal statutes, which are “not administered by any agency but by the courts.”
Crandon v. United States, 494 U.S. 152, 177 (1990) (Scalia, J., concurring in the
judgment); see Gonzales v. Oregon, 546 U.S. 243, 264 (2006).
What happens with a hybrid statute? Today’s Act imposes civil and criminal
penalties for violating the provision at issue. See 12 U.S.C. § 2607(d). And it empowers
an executive agency to administer the provision by making rules and holding hearings.
See id. § 2617. As between the rule of lenity and the agency’s interpretation, which one
resolves statutory doubt?
One possibility is to apply the rule of lenity in criminal prosecutions and to defer
to the agency’s position in civil actions. But a statute is not a chameleon. Its meaning
does not change from case to case. A single law should have one meaning, and the
“lowest common denominator, as it were, must govern” all of its applications. Clark v.
Martinez, 543 U.S. 371, 380 (2005).
United States v. Thompson/Center Arms Co. illustrates the point. The Court had
to interpret a law that included a civil tax penalty and a criminal penalty. Even though
Thompson/Center Arms was a tax case, the Court applied the rule of lenity. 504 U.S.
505, 518 n.10 (1992) (plurality opinion); id. at 519 (Scalia, J., concurring in the
judgment). “The rule of lenity,” the lead opinion explained, “is a rule of statutory
construction[,] . . . not a rule of administration calling for courts to refrain in criminal
cases from applying statutory language that would have been held to apply if challenged
in civil litigation.” Id. at 518 n.10 (plurality opinion). Recent cases reaffirm the point.
See, e.g., Maracich v. Spears, 133 S. Ct. 2191, 2209 (2013); Kasten v. Saint-Gobain
Performance Plastics Corp., 131 S. Ct. 1325, 1336 (2011); Leocal v. Ashcroft, 543 U.S.
1, 11 n.8 (2004); Scheidler v. Nat’l Org. for Women, 537 U.S. 393, 408–09 (2003).
Case law thus makes clear that either the rule of lenity prevails across the board
or the agency’s interpretation does. But which one? The better approach, it seems to
me, is that a court should not defer to an agency’s anti-defendant interpretation of a law
backed by criminal penalties.
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First, the rule of lenity forbids deference to the executive branch’s interpretation
of a crime-creating law. If an ordinary criminal law contains an uncertainty, every court
would agree that it must resolve the uncertainty in the defendant’s favor. No judge
would think of deferring to the Department of Justice. Allowing prosecutors to fill gaps
in criminal laws would “turn the normal construction of criminal statutes upside down,
replacing the doctrine of lenity with a doctrine of severity.” Crandon, 494 U.S. at 178
(Scalia, J., concurring in the judgment).
If the rule of lenity forecloses deference to the Justice Department’s
interpretation of a crime-creating law in Title 18, does it not follow that it forecloses
deference to the Housing Department’s interpretation of a crime-creating law in Title
12? Or the immigration authorities’ interpretation of a crime-creating law in Title 8?
Or the IRS’s interpretation of a crime-creating law in Title 26? No principled distinction
separates these settings. Allowing housing inspectors and immigration officers and tax
collectors to fill gaps in hybrid criminal laws, no less than allowing prosecutors to fill
them in pure criminal laws, offends the rule of lenity.
Second, looking at the question within the framework of Chevron leads to the
same answer. An agency’s interpretation of a statute does not prevail whenever the face
of the statute contains an ambiguity. Deference comes into play only if a statutory
ambiguity lingers after deployment of all pertinent interpretive principles. If you believe
that Chevron has two steps, you would say that the relevant interpretive rule—the rule
of lenity—operates during step one. Once the rule resolves an uncertainty at this step,
“there [remains], for Chevron purposes, no ambiguity . . . for an agency to resolve.” INS
v. St. Cyr, 533 U.S. 289, 320 n.45 (2001). If you believe that Chevron has only one step,
you would say that Chevron requires courts “to accept only those agency interpretations
that are reasonable in light of the principles of construction courts normally employ.”
EEOC v. Arabian American Oil Co., 499 U.S. 244, 260 (1991) (Scalia, J., concurring in
part and concurring in the judgment). If an interpretive principle resolves a statutory
doubt in one direction, an agency may not reasonably resolve it in the opposite direction.
Id. But the broader point, the critical one, transcends debates about the mechanics of
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Chevron: Rules of interpretation bind all interpreters, administrative agencies included.
That means an agency, no less than a court, must interpret a doubtful criminal statute in
favor of the defendant.
Precedents in related areas confirm this conclusion. All manner of presumptions,
substantive canons and clear-statement rules take precedence over conflicting agency
views.

See Wyeth v. Levine, 555 U.S. 555, 576 (2009) (presumption against

preemption); St. Cyr, 533 U.S. at 320 (presumption against retroactivity); id.
(interpretation of doubtful deportation statutes in favor of immigrants); Alexander v.
Sandoval, 532 U.S. 275, 288–91 (2001) (presumption against implied causes of action);
SWANCC v. U.S. Army Corps of Eng’rs, 531 U.S. 159, 173 (2001) (federalism canon);
Edward J. DeBartolo Corp. v. Florida Gulf Coast Bldg. & Constr. Trades Council, 485
U.S. 568, 575 (1988) (avoidance of constitutional doubt). Why treat the rule of lenity,
the most venerable and venerated of interpretive principles, differently?
Third, the policies that drive lenity and Chevron show how to harmonize the two
principles. Start with lenity. Making something a crime is serious business. It visits the
moral condemnation of the community upon the citizen who engages in the forbidden
conduct, and it allows the government to take away his liberty and property. The rule
of lenity carries into effect the principle that only the legislature, the most democratic
and accountable branch of government, should decide what conduct triggers these
consequences. Bass, 404 U.S. at 348. By giving unelected commissioners and directors
and administrators carte blanche to decide when an ambiguous statute justifies sending
people to prison, the government’s theory diminishes this ideal.
The rule of lenity also compels the state to give the citizen fair warning, ideally
on the face of the statute, of what the criminal law forbids. McBoyle v. United States,
283 U.S. 25, 27 (1931). There are no crimes by implication just as no one is killed by
implication. Yet if agencies are free to ignore the rule of lenity, the state could make an
act a crime in a remote statement issued by an administrative agency. The agency’s
pronouncement need not even come in a notice-and-comment rule. All kinds of
administrative documents, ranging from manuals to opinion letters, sometimes receive
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Chevron deference. See, e.g., Barnhart v. Walton, 535 U.S. 212, 221–22 (2002). Nor
is this a figment. In this case, the government has tried to expand a federal criminal law
through a policy statement, a theory that runs headlong into “the instinctive distastes
against men languishing in prison unless the lawmaker has clearly said they should.”
Henry Friendly, “Mr. Justice Frankfurter and the Reading of Statutes,” in Benchmarks
196, 209 (1967).
So much for the purpose of lenity; what of the purpose of Chevron? There may
be as many accounts of Chevron as there are professors of administrative law. But what
matters most, Chevron’s account of itself, shows that Chevron accommodates rather than
trumps the lenity principle. Filling a statutory gap, the Supreme Court explained,
requires making a policy choice. 467 U.S. at 864–65. But courts should avoid making
policy choices, as they enjoy neither expertise in the relevant area nor a democratically
accountable pedigree. Id. at 865–66. Forced to a choice between the two, the Court
concluded that administrators are better equipped than judges to fill the gaps. Id. at 866.
This account of Chevron says nothing about the present case. When a court
applies the rule of lenity, it does not snatch a policy decision from the political branches.
It instead insists that the choice to make the conduct criminal be made by the first
political branch rather than the second. Put another way, Chevron describes how judges
and administrators divide power. But power to define crimes is not theirs to divide. The
accommodation then becomes straightforward: Allowing agencies to fill gaps in
criminal statutes would impair the rule of lenity’s purposes, and interpreting these
statutes leniently would respect Chevron’s aims.
Fourth, uninvited oddities arise if courts but not agencies must adhere to the rule
of lenity. United States v. Mead Corp., 533 U.S. 218 (2001), and its follow-on cases
hold that an agency interpretation’s eligibility for Chevron deference depends on the
procedure that preceded the interpretation’s adoption as well as on factors like “the
interstitial nature of the legal question, the related expertise of the Agency, the
importance of the question to the administration of the statute, the complexity of that
administration, and the careful consideration the Agency has given the question over a
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long period of time.” Walton, 535 U.S. at 222. Where the governing statute creates only
civil liability, a multi-factor test may be the best one can hope for. See Mead, 533 U.S.
at 236–37. But it is a bit strange to say that, if Welles-Bowen wants to know whether
it commits a crime by falling afoul of a policy statement, it must first endure the “openended rough-and-tumble of factors.” Medellin v. Texas, 552 U.S. 491, 514 (2008).
Auer v. Robbins, 519 U.S. 452 (1997), adds another complication. It says that,
when a regulation interpreting an ambiguous statute itself contains an ambiguity, the
agency’s interpretation of the regulation receives essentially complete deference. See
id. at 461; Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945). Unless the
rule of lenity applies to agencies, Auer would give each agency two ways of construing
criminal laws against the defendant—by resolving ambiguities in the criminal statute and
by resolving ambiguities in any regulation. What’s more, the range of documents
eligible for deference under Auer is broader than under Chevron. Even an interpretation
contained in a brief may receive deference. Auer, 519 U.S. at 462. One head-turning
upshot of permitting Chevron to silence the rule of lenity is this: Any government
lawyer with a laptop could create a new federal crime by adding a footnote to a friendof-the-court brief. That is not likely.
The retroactivity of Chevron deference adds another paradox. An agency’s
authoritative interpretation of a statute attracts deference even in cases about transactions
that occurred before the issuance of the interpretation. Smiley v. Citibank (South
Dakota), N.A., 517 U.S. 735, 744 n.3 (1996). But how would this rule work in a criminal
setting given the Ex Post Facto Clause? See U.S. Const. art. I, § 9, cl. 3. So long as the
one-statute, one-interpretation rule stands, a court cannot dignify the one principle
without slighting the other.
The government, both in this case and in similar cases before other courts, offers
several lines of argument in response to this approach. None is convincing.
The government points out that several cases show that Congress’s authority to
define crimes is not exclusive. Although the Constitution as a general matter vests
power to define crimes in Congress alone, the modern nondelegation doctrine, it is true,
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occasionally allows Congress to transfer some responsibility for defining crimes to the
executive branch. Hence United States v. Grimaud, 220 U.S. 506 (1911), held that
Congress could make it a crime to violate regulations issued by the Secretary of
Agriculture. Touby v. United States, 500 U.S. 160 (1991), held that Congress could
direct the Attorney General on an emergency basis to figure out which drugs to classify
as controlled substances. And United States v. O’Hagan, 521 U.S. 642 (1997), saw
nothing objectionable in a law authorizing the Securities and Exchange Commission to
make rules combating securities fraud and to make violations of these rules crimes. If
the Court allowed Congress to assign responsibility for defining crimes to the executive
in those cases, what makes today’s case different?
The argument overlooks the reality that, if Congress wants to assign the
executive branch discretion to define criminal conduct, it must speak “distinctly.”
Grimaud, 220 U.S. at 519; United States v. Eaton, 144 U.S. 677, 688 (1892). This clearstatement rule reinforces horizontal separation of powers in the same way that Gregory
v. Ashcroft, 501 U.S. 452 (1991), reinforces vertical separation of powers. It compels
Congress to legislate deliberately and explicitly before departing from the Constitution’s
traditional distribution of authority. Cases like Grimaud, Touby and O’Hagan respected
this express-statement requirement, but the government’s theory flouts it. Under the
government’s approach, courts could presume a congressional delegation of authority
to create crimes whenever a criminal statute contains a gap. A presumption does not a
clear statement make.
A related analogy to the Court’s federalism precedents fortifies the point. The
Constitution sometimes allows Congress to upset federalism norms provided it legislates
clearly. See Gregory, 501 U.S. at 460. But it does not follow that Chevron allows
agencies to upset federalism norms when Congress legislates ambiguously. See
SWANCC, 531 U.S. at 172–73. In the same way, Congress may sometimes depart from
separation-of-powers principles so long as it legislates clearly. But it does not follow
that agencies may depart from separation-of-powers principles when Congress legislates
ambiguously.
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Quite apart from the clear-statement rule, the Constitution may well also require
Congress to state more than an “intelligible principle” when leaving the definition of
crime to the executive. The Supreme Court has suggested that “greater congressional
specificity [may be] required in the criminal context.” Touby, 500 U.S. at 166; see Yakus
v. United States, 321 U.S. 414, 423–27 (1944). The laws at issue in Grimaud, Touby and
O’Hagan honored this principle. But under the government’s approach, an agency could
fill a gap in a criminal statute even where Congress provides no specific guidance about
how to fill it.
The government separately relies heavily on a footnote in Babbitt v. Sweet Home
Chapter of Communities for a Great Oregon. 515 U.S. 687, 704 n.18 (1995). Sweet
Home arose under the Endangered Species Act, which made it an offense (subject to
civil and criminal penalties) to “take” any endangered species. 16 U.S.C. § 1538(a)(1).
The Interior Department issued a regulation interpreting this provision to prohibit
“significant habitat modification or degradation” that kills or injures protected wildlife.
50 C.F.R. § 17.3 (1994). Before the agency could enforce this regulation, landowners
challenged it on its face, claiming that it outstripped the agency’s statutory authority.
Citing Chevron, the Court gave the interpretation contained in the regulation
“some degree of deference.” Sweet Home, 515 U.S. at 703. The Court then dropped this
footnote:
Respondents also argue that the rule of lenity should foreclose any
deference to the Secretary’s interpretation . . . because the statute
includes criminal penalties. . . . We have applied the rule of lenity in a
case raising a narrow question concerning the application of a statute that
contains criminal sanctions to a specific factual dispute . . . where no
regulation was present. See United States v. Thompson/Center Arms Co.,
504 U.S. 505, 517–18 & n. 9 (1992). We have never suggested that the
rule of lenity should provide the standard for reviewing facial challenges
to administrative regulations whenever the governing statute authorizes
criminal enforcement.
Even if there exist regulations whose
interpretations of statutory criminal penalties provide such inadequate
notice of potential liability as to offend the rule of lenity, the [present]
regulation, which has existed for two decades and gives a fair warning
of its consequences, cannot be one of them.
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Id. at 704 n.18. As the government reads it, this passage definitively holds that Chevron
deference defeats the rule of lenity.
That is a lot to ask of a footnote, more it seems to me than these four sentences
can reasonably demand. Note first of all that the government’s reading eclipses the justmentioned Grimaud/Eaton line of cases, which hold that, if Congress wants to assign
responsibility for crime definition to the executive, it must speak clearly. No one thinks
that Chevron-triggering ambiguity satisfies a clear-statement requirement. Did the Court
mean to overrule these precedents in a footnote that does not even mention them? Not
likely. And a case decided after Sweet Home expressly declines—in a footnote, no
less—to decide how the rule of lenity and Chevron interact. See SWANCC, 531 U.S. at
174 n.8. Why did the Court express reluctance to decide a question if, as the government
claims, it had already decided it?
The answer is that Sweet Home’s footnote 18 lends itself to a narrower reading,
one that preserves the clear-statement rule applicable in this setting and one that
preserves the obligation of courts and agencies to respect the rule of lenity. The footnote
merely acknowledges the possibility of a pre-enforcement facial challenge to an
agency’s regulation—because the agency had no interpretive authority in the first place,
because the agency failed to follow the procedures for promulgating the regulation or
because the statute plainly forecloses the agency’s interpretation. Yet not one of these
challenges depends on, or demands consideration of, the rule of lenity. Why else would
the Court distinguish cases involving “specific factual dispute[s]” from cases “reviewing
facial challenges”? What purpose could this distinction serve unless the Court meant to
create a rule for facial challenges? Although the footnote mentions that the Interior
Department’s two-decade-old regulation comports with one of the rule of lenity’s
objectives (promoting fair notice), it says nothing about other regulations or the rule of
lenity’s separation-of-powers objective (reinforcing that Congress, not courts or
agencies, define crimes). Before accepting the government’s broad reading of the
footnote, one would have expected the Court to say more before allowing agencies to
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trump a doctrine Chief Justice Marshall described as “perhaps not much less old than
construction itself.” 5 Wheat. at 95.
Not only does the age of the rule counsel against sweeping it aside sotto voce in
a footnote, but so does its growing significance in interpretive disputes about the
meaning of criminal laws. The Court has all but abandoned the practice of interpreting
criminal laws against defendants on the basis of legislative history. Compare, e.g.,
United States v. Santos, 553 U.S. 507, 513 n.3 (2008) (plurality opinion), with, e.g.,
Dixson v. United States, 465 U.S. 482, 491 (1984); see United States v. R.L.C., 503 U.S.
291, 307–11 (Scalia, J., concurring in the judgment). And it has found lenity-triggering
ambiguity in criminal laws more readily of late than it did in the past. Compare, e.g.,
Santos, 553 U.S. at 513–14, with, e.g., Moskal v. United States, 498 U.S. 103, 108
(1990). Meanwhile, deference has shrunk in reach. The Court has cabined the range of
materials entitled to Chevron deference. See, e.g., Mead, 533 U.S. at 231. And it has
confirmed that Chevron does not permit an agency to trump other rules of interpretation.
See, e.g., St. Cyr, 533 U.S. at 320 n.45. Lenity and Chevron thus look different now than
they did when Sweet Home inscrutably footnoted their interaction.
If accepted, moreover, the government’s theory would mean that, in many of the
Court’s criminal cases, criminal defendants were one agency interpretation away from
being incarcerated. It would mean that ambiguity in the Fair Labor Standards Act would
have allowed the Secretary of Labor to decide that an employer commits a new crime
not just when he sets an employee’s salary too low but each week he underpays the
employee. But see United States v. Universal C.I.T. Credit Corp., 344 U.S. 218 (1952).
It would mean that ambiguity in the National Firearms Act would have allowed the
Secretary of the Treasury to decide that a gun manufacturer commits a crime when it
packages a pistol with a carbine-conversion kit.

But see United States v.

Thompson/Center Arms Co., 504 U.S. 505 (1992). It would mean that ambiguity in the
Immigration and Nationality Act would have allowed the Attorney General to decide that
drunk driving is a crime of violence. But see Leocal v. Ashcroft, 543 U.S. 1 (2004). And
it would mean that ambiguity in the Immigration and Nationality Act would have
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allowed the Attorney General to decide that first-time drug possession and social sharing
of marijuana are drug-trafficking crimes. But see Carachuri-Rosendo v. Holder, 560
U.S. 563 (2010); Moncrieffe v. Holder, 133 S. Ct. 1678 (2013).
In the final analysis, the government’s theory gives the executive branch an
implied share of the legislature’s power to define crimes. That is no small matter given
“the growing power of the administrative state,” City of Arlington v. FCC, 133 S. Ct.
1863, 1879 (2013) (Roberts, C.J., dissenting), and it is no small matter given the reality
that Congress continues to “put[] forth an ever-increasing volume . . . of criminal laws,”
Sykes v. United States, 131 S. Ct. 2267, 2288 (2011) (Scalia, J., dissenting). None of the
Supreme Court’s decisions requires us to accept this theory; many stand in its way.
Agencies, no less than courts, must honor the rule of lenity.
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Good Faith Estimate (GFE)
Name of Originator

Borrower

Originator
Address

Property
Address

Originator Phone Number
Originator Email

Date of GFE

Purpose

This GFE gives you an estimate of your settlement charges and loan terms if you are approved for
this loan. For more information, see HUD’s Special Information Booklet on settlement charges, your
Truth-in-Lending Disclosures, and other consumer information at www.hud.gov/respa. If you decide
you would like to proceed with this loan, contact us.

Shopping for
your loan

Only you can shop for the best loan for you. Compare this GFE with other loan offers, so you can find
the best loan. Use the shopping chart on page 3 to compare all the offers you receive.

Important dates

1. The interest rate for this GFE is available through
. After this time, the
interest rate, some of your loan Origination Charges, and the monthly payment shown below can
change until you lock your interest rate.
2. This estimate for all other settlement charges is available through
3. After you lock your interest rate, you must go to settlement within
to receive the locked interest rate.
4. You must lock the interest rate at least
days before settlement.

Summary of
your loan

Your initial loan amount is

$

Your loan term is

			
		

Your initial interest rate is
Your initial monthly amount owed for principal,
interest, and any mortgage insurance is

Summary of your
settlement charges

days (your rate lock period)

years
%
per month

Can your interest rate rise?

c No c Yes, it can rise to a maximum of
		 The first change will be in

Even if you make payments on time, can your
loan balance rise?

c No c Yes, it can rise to a maximum of $

Even if you make payments on time, can your
monthly amount owed for principal, interest,
and any mortgage insurance rise?

c No c
		
		
		

Does your loan have a prepayment penalty?

c No c Yes, your maximum prepayment 		
		 penalty is $

Does your loan have a balloon payment?

Escrow account
information

$			

.

%.
.

Yes, the first increase can be in
and the monthly amount owed can
rise to $
. The maximum it
can ever rise to is $
.
.

c No c Yes, you have a balloon payment of
$
due in
years.

Some lenders require an escrow account to hold funds for paying property taxes or other propertyrelated charges in addition to your monthly amount owed of $
.
Do we require you to have an escrow account for your loan?
c No, you do not have an escrow account. You must pay these charges directly when due.
c Yes, you have an escrow account. It may or may not cover all of these charges. Ask us.

A Your Adjusted Origination Charges (See page 2.)
B Your Charges for All Other Settlement Services (See page 2.)
A + B Total Estimated Settlement Charges

$
$

$
Good Faith Estimate (HUD-GFE) 1

Understanding
your estimated
settlement charges

Your Adjusted Origination Charges
1. Our origination charge
This charge is for getting this loan for you.
2. Your credit or charge (points) for the specific interest rate chosen
c The credit or charge for the interest rate of
% is included in
		 “Our origination charge.” (See item 1 above.)
c You receive a credit of $
for this interest rate of
%.
		 This credit reduces your settlement charges.
c You pay a charge of $
for this interest rate of
%.
		 This charge (points) increases your total settlement charges.
The tradeoff table on page 3 shows that you can change your total 		
settlement charges by choosing a different interest rate for this loan.

A

Your Adjusted Origination Charges			

$

Your Charges for All Other Settlement Services

Some of these charges
can change at settlement.
See the top of page 3 for
more information.

3. Required services that we select
These charges are for services we require to complete your settlement.
We will choose the providers of these services.
Service			
Charge

4. Title services and lender’s title insurance
This charge includes the services of a title or settlement agent, for
example, and title insurance to protect the lender, if required.
5. Owner’s title insurance
			 You may purchase an owner’s title insurance policy to protect your interest
			 in the property.
6. Required services that you can shop for
These charges are for other services that are required to complete your
settlement. We can identify providers of these services or you can shop
for them yourself. Our estimates for providing these services are below.
Service				
Charge

7. Government recording charges
These charges are for state and local fees to record your loan and
title documents.
8. Transfer taxes
			 These charges are for state and local fees on mortgages and home sales.
9.		 Initial deposit for your escrow account
This charge is held in an escrow account to pay future recurring charges
on your property and includes c all property taxes, c all insurance,
and c other
.
10. Daily interest charges
This charge is for the daily interest on your loan from the day of your
settlement until the first day of the next month or the first day of your
normal mortgage payment cycle. This amount is $
per day
for
days (if your settlement is
).
11. Homeowner’s insurance
This charge is for the insurance you must buy for the property to protect
from a loss, such as fire.
Policy				
Charge

B Your Charges for All Other Settlement Services
A + B Total Estimated Settlement Charges

$

$
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Instructions
Understanding
which charges
can change at
settlement

This GFE estimates your settlement charges. At your settlement, you will receive a HUD-1, a form that lists your
actual costs. Compare the charges on the HUD-1 with the charges on this GFE. Charges can change if you select your
own provider and do not use the companies we identify. (See below for details.)
These charges
cannot increase
at settlement:
g

g

g

g

Our origination charge
Your credit or charge (points) for the
specific interest rate chosen (after
you lock in your interest rate)
Your adjusted origination charges
(after you lock in your interest rate)

g

g

g

Required services that we select
Title services and lender’s title
insurance (if we select them or
you use companies we identify)

g

g

Owner’s title insurance (if you use
companies we identify)
g

Transfer taxes

g

g

Using the
tradeoff table

These charges
can change
at settlement:

The total of these charges
can increase up to 10%
at settlement:

Required services that you can
shop for (if you use companies we
identify)

g

Government recording charges

Required services that you can shop
for (if you do not use companies we
identify)
Title services and lender’s title
insurance (if you do not use
companies we identify)
Owner’s title insurance (if you do not
use companies we identify)
Initial deposit for your escrow
account

g

Daily interest charges

g

Homeowner’s insurance

In this GFE, we offered you this loan with a particular interest rate and estimated settlement charges. However:
g

g

If you want to choose this same loan with lower settlement charges, then you will have a higher interest rate.
If you want to choose this same loan with a lower interest rate, then you will have higher settlement charges.

If you would like to choose an available option, you must ask us for a new GFE.
Loan originators have the option to complete this table. Please ask for additional information if the table is not completed.

Your initial loan amount

The loan in this GFE

The same loan with
The same loan with a
lower settlement charges lower interest rate

$

$

1

Using the
shopping chart

$

%

Your initial interest rate

1

%

%

Your initial monthly amount owed

$

$

$

Change in the monthly amount owed from
this GFE

No change

You will pay $
more every month

You will pay $
less every month

Change in the amount you will pay at
settlement with this interest rate

No change

Your settlement charges Your settlement
charges will increase by
will be reduced by 		
$
$

How much your total estimated settlement
charges will be

$

$

$

For an adjustable rate loan, the comparisons above are for the initial interest rate before adjustments are made.

Use this chart to compare GFEs from different loan originators. Fill in the information by using a different column
for each GFE you receive. By comparing loan offers, you can shop for the best loan.
This loan

Loan 2

Loan 3

Loan 4

Loan originator name
Initial loan amount
Loan term
Initial interest rate
Initial monthly amount owed
Rate lock period
Can interest rate rise?
Can loan balance rise?
Can monthly amount owed rise?
Prepayment penalty?
Balloon payment?

Total Estimated Settlement Charges

If your loan is
sold in the future

Some lenders may sell your loan after settlement. Any fees lenders receive in the future cannot change the loan
you receive or the charges you paid at settlement.
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Annotated forms for TILARESPA Integrated
Disclosure
Loan Estimate Disclosure

This annotated form is intended to provide a starting point for
analysis of the relevant regulatory text. For complete and
definitive requirements, please refer to the rule and its Official
Interpretations. This annotated form does not represent legal
interpretation, guidance, or advice of the Bureau. This document
does not bind the Bureau and does not create any rights,
benefits, or defenses, substantive or procedural, which are
enforceable by any party in any manner.

2

3

4

Resources
Where can I find a copy of the rule on
Integrated Mortgage Disclosures under the
Real Estate Settlement Procedures Act and
the Truth in Lending Act and get more
information about it?
You will find the 2013 Integrated Disclosures Rule on the Bureau’s website at
http://www.consumerfinance.gov/regulations/integrated-mortgage-disclosures-under-the-realestate-settlement-procedures-act-regulation-x-and-the-truth-in-lending-act-regulation-z/.
In addition to a complete copy of the January 2013 final rule, that web page also contains:
 The preamble, which explains why the Bureau issued the rule; the legal authority and
reasoning behind the rule; responses to comments; and analysis of the benefits, costs,
and impacts of the rule
 Official Interpretations of the rule
 Other implementation support materials
Useful resources related to regulatory implementation are also available at
http://www.consumerfinance.gov/regulatory-implementation/.
To subscribe to email updates about Bureau regulations and when additional implementation
resources become available, please submit your email address within the “Email updates about
mortgage rule implementation” box here.

5
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A.

Settlement Statement (HUD-1)

B. Type of Loan
1.

FHA

2.

RHS

4.

VA

5.

Conv. Ins.

C. Note:

3.

Conv. Unins.

6. File Number:

7. Loan Number:

8. Mortgage Insurance Case Number:

This form is furnished to give you a statement of actual settlement costs. Amounts paid to and by the settlement agent are shown. Items marked
“(p.o.c.)” were paid outside the closing; they are shown here for informational purposes and are not included in the totals.

D. Name & Address of Borrower:

E. Name & Address of Seller:

F. Name & Address of Lender:

G. Property Location:

H. Settlement Agent:

I. Settlement Date:

Place of Settlement:

J. Summary of Borrower’s Transaction

K. Summary of Seller’s Transaction

100. Gross Amount Due from Borrower

400. Gross Amount Due to Seller

101. Contract sales price

401. Contract sales price

102. Personal property

402. Personal property

103. Settlement charges to borrower (line 1400)

403.

104.

404.

105.

405.

Adjustment for items paid by seller in advance

Adjustment for items paid by seller in advance

106. City/town taxes

to

406. City/town taxes

to

107. County taxes

to

407. County taxes

to

108. Assessments

to

408. Assessments

to

109.

409.

110.

410.

111.

411.

112.

412.

120. Gross Amount Due from Borrower

420. Gross Amount Due to Seller

200. Amount Paid by or in Behalf of Borrower

500. Reductions In Amount Due to seller

201. Deposit or earnest money

501. Excess deposit (see instructions)

202. Principal amount of new loan(s)

502. Settlement charges to seller (line 1400)

203. Existing loan(s) taken subject to

503. Existing loan(s) taken subject to

204.

504. Payoff of first mortgage loan

205.

505. Payoff of second mortgage loan

206.

506.

207.

507.

208.

508.

209.

509.

Adjustments for items unpaid by seller

Adjustments for items unpaid by seller

210. City/town taxes

to

510. City/town taxes

to

211. County taxes

to

511. County taxes

to

212. Assessments

to

512. Assessments

to

213.

513.

214.

514.

215.

515.

216.

516.

217.

517.

218.

518.

219.

519.

220. Total Paid by/for Borrower

520. Total Reduction Amount Due Seller

300. Cash at Settlement from/to Borrower

600. Cash at Settlement to/from Seller

301. Gross amount due from borrower (line 120)

601. Gross amount due to seller (line 420)

302. Less amounts paid by/for borrower (line 220)
303. Cash

From

(

)

602. Less reductions in amounts due seller (line 520)
603. Cash

To Borrower

To

(

)

From Seller

The Public Reporting Burden for this collection of information is estimated at 35 minutes per response for collecting, reviewing, and reporting the data. This agency may not
collect this information, and you are not required to complete this form, unless it displays a currently valid OMB control number. No confidentiality is assured; this disclosure
is mandatory. This is designed to provide the parties to a RESPA covered transaction with information during the settlement process.
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HUD-1

L. Settlement Charges
700. Total Real Estate Broker Fees

Paid From
Borrower’s
Funds at
Settlement

Division of commission (line 700) as follows :
701. $

to

702. $

to

Paid From
Seller’s
Funds at
Settlement

703. Commission paid at settlement
704.
800. Items Payable in Connection with Loan
801. Our origination charge				

		

802. Your credit or charge (points) for the specific interest rate chosen

$

(from GFE #1)

$

(from GFE #2)

803. Your adjusted origination charges

(from GFE #A)

804. Appraisal fee to

(from GFE #3)

805. Credit report to

(from GFE #3)

806. Tax service to

(from GFE #3)

807. Flood certification to

(from GFE #3)

808.
809.
810.
811.
900. Items Required by Lender to be Paid in Advance
901. Daily interest charges from

to

902. Mortgage insurance premium for

@$

/day

(from GFE #10)
(from GFE #3)

months to

903. Homeowner’s insurance for		

years to

(from GFE #11)

904.
1000. Reserves Deposited with Lender
1001. Initial deposit for your escrow account				

(from GFE #9)

1002. Homeowner’s insurance 		

months @ $		

per month

$

1003. Mortgage insurance		

months @ $		

per month

$

1004. Property Taxes			

months @ $		

per month

$

1005. 				

months @ $		

per month

$

1006. 				

months @ $		

per month

$

1007. Aggregate Adjustment					

-$

1100. Title Charges
(from GFE #4)

1101. Title services and lender’s title insurance
$

1102. Settlement or closing fee
1103. Owner’s title insurance

(from GFE #5)
$

1104. Lender’s title insurance
1105. Lender’s title policy limit $
1106. Owner’s title policy limit $
1107. Agent’s portion of the total title insurance premium to

$

1108. Underwriter’s portion of the total title insurance premium to

$

1109.
1110.
1111.
1200. Government Recording and Transfer Charges
(from GFE #7)

1201. Government recording charges
1202. Deed $

Mortgage $

Release $
(from GFE #8)

1203. Transfer taxes
1204. City/County tax/stamps

Deed $

Mortgage $

1205. State tax/stamps		

Deed $

Mortgage $

1206.
1300. Additional Settlement Charges
(from GFE #6)

1301. Required services that you can shop for
1302.

$

1303.

$

1304.
1305.
1400. Total Settlement Charges (enter on lines 103, Section J and 502, Section K)
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HUD-1

Comparison of Good Faith Estimate (GFE) and HUD-1 Charrges
Charges That Cannot Increase			

HUD-1 Line Number

Our origination charge

# 801

Your credit or charge (points) for the specific interest rate chosen

# 802

Your adjusted origination charges

# 803

Transfer taxes		

# 1203

Charges That In Total Cannot Increase More Than 10%
Government recording charges

Good Faith Estimate

HUD-1

Good Faith Estimate

HUD-1

# 1201
#
#
#
#
#
#
#
Total
Increase between GFE and HUD-1 Charges

Charges That Can Change

%

Good Faith Estimate

Initial deposit for your escrow account
Daily interest charges

or

$

$

HUD-1

# 1001
/day

Homeowner’s insurance

# 901
# 903
#
#
#

Loan Terms
Your initial loan amount is

$

Your loan term is

years

Your initial interest rate is

%

Your initial monthly amount owed for principal, interest, and any

includes

$

mortgage insurance is

Principal
Interest
Mortgage Insurance

Can your interest rate rise?

No

Yes, it can rise to a maximum of

and can change again every 		

after		

interest rate can increase or decrease by
guaranteed to never be lower than
Even if you make payments on time, can your loan balance rise?
Even if you make payments on time, can your monthly
amount owed for principal, interest, and mortgage insurance rise?

Does your loan have a balloon payment?
on
Total monthly amount owed including escrow account payments

. Every change date, your

%. Over the life of the loan, your interest rate is
% or higher than

No

Yes, it can rise to a maximum of $

No

Yes, the first increase can be on		

owed can rise to $		

Does your loan have a prepayment penalty?

%. The first change will be on

%.

and the monthly amount

. The maximum it can ever rise to is $

No

Yes, your maximum prepayment penalty is $

No

Yes, you have a balloon payment of $
.

.

due in

years

You do not have a monthly escrow payment for items, such as property taxes and
homeowner’s insurance. You must pay these items directly yourself.
You have an additional monthly escrow payment of $		
that results in a total initial monthly amount owed of $		

. This includes

principal, interest, any mortagage insurance and any items checked below:
Property taxes

Homeowner’s insurance

Flood insurance

Note: If you have any questions about the Settlement Charges and Loan Terms listed on this form, please contact your lender.
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OMB Approval No. 2502-0265

Settlement Statement (HUD-1A)
Optional Form for Transactions without Sellers

Name and Address of Borrower:

Name and Address of Lender:

Property Location: (if different from above)

Settlement Agent:

Place of Settlement:

Loan Number:

Settlement Date:

L. Settlement Charges

M. Disbursements to Others
1501.

800. Items Payable in Connection with Loan
801. Our origination charge

(from GFE #1) $

802. Your credit or charge (points) for the specific interest rate chosen (from GFE #2) $
803. Your adjusted origination charges

(from GFE A)

804. Appraisal fee to

(from GFE #3)

805. Credit report to

(from GFE #3)

806. Tax service to

(from GFE #3)

807. Flood certification

(from GFE #3)

1502.

1503.

1504.

1505.

808.
900. Items Required by Lender to Be Paid in Advance
901. Daily interest charges from

to

@$

/day

(from GFE #10)

902. Mortgage insurance premium

for

months to

(from GFE #3)

903. Homeowner’s insurance

for

years to

(from GFE #11)

1506.

1507.

904.
1508.

1000. Reserves Deposited with Lender
1001. Initial deposit for your escrow account

(from GFE #9)

1002. Homeowner’s insurance

months @ $

per month

$

1003. Mortgage insurance

months @ $

per month

$

1004. Property taxes

months @ $

per month

$

1005.

months @ $

per month

$

1006.

months @ $

per month

$

1007. Aggregate Adjustment

1509

1510.

1511.

–$
1512.

1100. Title Charges
1101. Title services and lender’s title insurance

(from GFE #4)

1102. Settlement or closing fee

$

1513.

1103. Owner’s title insurance

(from GFE #5)

1104. Lender’s title insurance

$

1514.

1105. Lender’s title policy limit $
1515.

1106. Owner’s title policy limit $
1107. Agent’s portion of the total title insurance premium

$

1108. Underwriter’s portion of the total title insurance premium

$

1520. Total Disbursed
(enter on line 1603)

1200. Government Recording and Transfer Charges
1201. Government recording charges
1202. Deed $

Mortgage $

(from GFE #7)
Releases $

1203. Transfer taxes

N. Net Settlement
(from GFE #8)

1600. Loan Amount

$
$

1204. City/County tax/stamps

Deed $

Mortgage $

1601. Plus Cash/Check from Borrower

1205. State tax/stamps

Deed $

Mortgage $

1602. Minus Total Settlement Charges $
(line 1400)

1206.
1300. Additional Settlement Charges
1301. Required services that you can shop for

(from GFE #6)

1302.

$

1303.

$

1603. Minus Total Disbursements
$
to Others (line 1520)
1604. Equals Total Disbursements
$
to Borrower
(after expiration of any applicable
rescission period required by law)

1304.
1305.
1400. Total Settlement Charges (enter on line 1602, Section N)

The Public Reporting Burden for this collection of information is estimated at 35 minutes per response for collecting, reviewing, and
reporting the data. This agency may not collect this information, and you are not required to complete this form, unless it displays a
currently valid OMB control number. No confidentiality is assured; this disclosure is mandatory. This is designed to provide the parties to
a RESPA covered transaction with information during the settlement process.
Previous editions are obsolete
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Comparison of Good Faith Estimate (GFE) and HUD-1A Charges
Charges That Cannot Increase

Good Faith Estimate

HUD-1A

HUD-1A Line Number

Our origination charge

# 801

Your credit or charge (points) for the specific interest rate chosen

# 802

Your adjusted origination charges

# 803

Transfer taxes

#1203

Charges That in Total Cannot Increase More Than 10%
Government recording charges

Good Faith Estimate

HUD-1A

# 1201
#1201
#1201
#1201
#1201
#1201
#1201
#____
Total
Increase between GFE and HUD-1A Charges

$123456

Charges That Can Change

or

%

Good Faith Estimate

Initial deposit for your escrow account

#1001

Daily interest charges

# 901

Homeowner’s insurance

# 903

HUD-1A

2 /day

$

#1201
#1201
#1201

Loan Terms
Your initial loan amount is

$

Your loan term is

years

Your initial interest rate is

%

Your initial monthly amount owed for principal, interest, and
and any mortgage insurance is

$

includes
Principal
Interest
Mortgage Insurance

Can your interest rate rise?

No.

Yes, it can rise to a maximum of XXX%. The first change will be

on [DATEDATE] and can change again every [DATEDATE] after
[DATEDATE] . Every change date, your interest rate can increase or decrease
by XXX%. Over the life of the loan, your interest rate is guaranteed to never be
lower than XXX% or higher than XXX%.
Even if you make payments on time, can your loan balance rise?
Even if you make payments on time, can your monthly
amount owed for principal, interest, and mortgage insurance rise?

No.

Yes, it can rise to a maximum of $[AMOUNT].

No.

Yes, the first increase can be on

and the monthly amount

owed can rise to $[DATEDATE].
The maximum it can ever rise to is $[DATEDATE].

Does your loan have a prepayment penalty?

No.

Yes, your maximum prepayment penalty is $[AMOUNT .

Does your loan have a balloon payment?

No.

Yes, you have a balloon payment of $[AMOUNT] due in

XXX years on [DATEDATE].
Total monthly amount owed including escrow account payments

You do not have a monthly escrow payment for items, such as property
taxes and homeowner’s insurance. You must pay these items directly yourself.
You have an additional monthly escrow payment of $[AMOUNT]
that results in a total initial monthly amount owed of $[AMOUNT]. This includes
principal, interest, any mortgage insurance and any items checked below:
Property taxes

Homeowner’s insurance

Flood insurance

Note: If you have any questions about the Settlement Charges and Loan Terms listed on this form, please contact your lender.
Previous editions are obsolete
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DECEMBER 31, 2013

Annotated forms for TILARESPA Integrated
Disclosure
Closing Disclosure

This annotated form is intended to provide a starting point for
analysis of the relevant regulatory text. For complete and
definitive requirements, please refer to the rule and its Official
Interpretations. This annotated form does not represent legal
interpretation, guidance, or advice of the Bureau. This document
does not bind the Bureau and does not create any rights,
benefits, or defenses, substantive or procedural, which are
enforceable by any party in any manner.

2

3

4

5

6

Resources
Where can I find a copy of the rule on
Integrated Mortgage Disclosures under the
Real Estate Settlement Procedures Act and
the Truth In Lending Act and get more
information about it?
You will find the 2013 Integrated Disclosures Rule on the Bureau’s website at
http://www.consumerfinance.gov/regulations/integrated-mortgage-disclosures-under-the-realestate-settlement-procedures-act-regulation-x-and-the-truth-in-lending-act-regulation-z/.
In addition to a complete copy of the January 2013 final rule, that web page also contains:
 The preamble, which explains why the Bureau issued the rule; the legal authority and
reasoning behind the rule; responses to comments; and analysis of the benefits, costs,
and impacts of the rule
 Official Interpretations of the rule
 Other implementation support materials
Useful resources related to regulatory implementation are also available at
http://www.consumerfinance.gov/regulatory-implementation/.
To subscribe to email updates about Bureau regulations and when additional implementation
resources become available, please submit your email address within the “Email updates about
mortgage rule implementation” box here.

7

TILA-RESPA Integrated
Disclosure rule
Small entity compliance guide

September 2014

Version Log
The Bureau updates this guide on a periodic basis to reflect finalized clarifications to the rule
which impacts guide content, as well as administrative updates. Below is a version log noting
the history of this document and its updates:

Date

Version

Rule Changes


September
2014

1.1




April 2014

2

1.0

Updates to information on where to find additional resources
on the rule (Section 1.3)
Additional clarification on questions relating to the Loan
Estimate and the 7 day waiting period (Section 6.1 and 6.2)
Additional clarification on questions relating to Timing for
Revisions to Loan Estimate (Section 9)

Original Document

CONSUMER FINANCIAL PROTECTION BUREAU

Table of contents
Version Log ................................................................................................................. 2
Table of contents......................................................................................................... 3
1. Introduction ......................................................................................................... 11
1.1

What is the purpose of this guide? ......................................................... 12

1.2 Who should read this guide? .................................................................. 13
1.3 Where can I find additional resources that will help me understand the
TILA-RESPA rule? .................................................................................. 13
2. Overview of the TILA-RESPA rule ..................................................................... 15
2.1 What is the TILA-RESPA rule about? .....................................................15
2.2 What transactions does the rule cover? (§ 1026.19(e) and (f)) ..............15
2.3 What are the record retention requirements for the TILA-RESPA rule?
(§ 1026.25) .............................................................................................. 16
2.4 What are the record retention requirements if the creditor transfers or
sells the loan? (§ 1026.25) ..................................................................... 16
2.5 Is there a requirement on how the records are retained? ...................... 16
3. Effective Date ...................................................................................................... 17
3.1 When do I have to start following the TILA-RESPA rule and using the
new Integrated Disclosures? ...................................................................17
3.2 Are there any requirements that take effect on August 1, 2015 regardless
of whether an application has been received on or after that date? .......17

3

CONSUMER FINANCIAL PROTECTION BUREAU

3.3 Can a creditor use the new Integrated Disclosures for applications
received before August 1, 2015? ............................................................. 18
4. Coverage ............................................................................................................. 19
4.1 What transactions are covered by the TILA-RESPA rule? (§§ 1024.5,
1026.3, and 1026.19) .............................................................................. 19
4.2 What are the disclosure obligations for transactions not covered by the
TILA-RESPA rule, like HELOCs and reverse mortgages? ..................... 20
4.3 Does a creditor have an option to use the new Integrated Disclosure
forms for a transaction not covered by the TILA-RESPA rule? ............ 20
5. The Loan Estimate Disclosure........................................................................... 22
5.1 What are the general requirements for the Loan Estimate disclosure?
(§§ 1026.19(e) and 1026.37) ................................................................... 22
5.2 Does a creditor have to use the Bureau’s Loan Estimate form?
(§ 1026.37(o)) ......................................................................................... 23
5.3 What information goes on the Loan Estimate form?............................. 24
5.4 Page 1: General information, loan terms, projected payments, and costs
at closing ................................................................................................. 25
5.5 Page 2: Closing cost details .................................................................... 26
5.6 Page 3: Additional information about the loan...................................... 27
6. Delivery of the Loan Estimate............................................................................ 29
6.1 What are the general timing and delivery requirements for the Loan
Estimate disclosure? ............................................................................... 29
6.2 May a consumer waive the seven-business-day waiting period?
(§ 1026.19(e)(1)(v)) ................................................................................. 29
6.3 Can a mortgage broker provide a Loan Estimate on the creditor’s
behalf?..................................................................................................... 30
6.4 When does the creditor have to provide the Loan Estimate to the
consumer?............................................................................................... 30

4

CONSUMER FINANCIAL PROTECTION BUREAU

6.5 What is an “application” that triggers an obligation to provide a Loan
Estimate? (§ 1026.2(a)(3)) .................................................................... 31
6.6 What if a creditor receives these six pieces of information, but needs to
collect additional information to proceed with an extension of credit?
(Comment 2(a)(3)-1) .............................................................................. 31
6.7 What if the consumer withdraws the application or the creditor
determines it cannot approve it? (Comment 19(e)(1)(iii)-3) ................ 32
6.8 What if the consumer amends the application and the creditor can now
proceed? (Comment 19(e)(1)(iii)-3) ...................................................... 32
6.9 What is considered a “business day” under the requirements for
provision of the Loan Estimate? (Comment 19(e)(1)(iii)-1,
§ 1026.2(a)(6)) ........................................................................................ 33
6.10 What if the creditor does not have exact information to calculate
various costs at the time the Loan Estimate is delivered? (Comments
17(c)(2)(i)-1 and -2) ................................................................................ 33
7. Good faith requirement and tolerances ............................................................ 35
7.1

What is the general accuracy requirement for the Loan Estimate
disclosures? (§ 1026.19(e)(3)(iii)) ......................................................... 35

7.2 Are there circumstances where creditors are allowed to charge more
than disclosed on the Loan Estimate? ................................................... 36
7.3 What charges may change without regard to a tolerance limitation?
(§ 1026.19(e)(3)(iii)) ............................................................................... 36
7.4 When is a consumer permitted to shop for a service?
(§ 1026.19(e)(1)(vi)(C)) .......................................................................... 37
7.5 What charges are subject to a 10% cumulative tolerance?
(§ 1026.19(e)(3)(ii)) ................................................................................ 38
7.6 What happens to the sum of estimated charges if the consumer is
permitted to shop and chooses his or her own service provider?
(§ 1026.19(e)(3)(iii) and Comment 19(e)(3)(ii) -3) ............................... 38
7.7 What if the creditor estimates a charge for a service that is not actually
performed? (Comment 19(e)(3)(ii)-5) .................................................. 39

5

CONSUMER FINANCIAL PROTECTION BUREAU

7.8 What if a consumer pays more for a particular charge for a third-party
service or recording fee than estimated, but the total charges paid are
still within 10% of the estimate? (Comment 19(e)(3)(ii)-2) ................. 39
7.9 What if the creditor does not provide an estimate of a particular charge
that is later charged? (Comment 19(e)(3)(ii)-2) ................................... 40
7.10 What charges are subject to zero tolerance? (§ 1026.19(e)(3)(ii))........ 40
7.11 When is a charge paid to a creditor, mortgage broker, or an affiliate of
either? ..................................................................................................... 41
7.12 What must creditors do when the amounts paid exceed the amounts
disclosed on the Loan Estimate beyond the applicable tolerance
thresholds? (§ 1026.19(f)(2)(v)) ............................................................ 41
8. Revisions and Corrections to Loan Estimates................................................. 42
8.1 When are revisions or corrections permitted for Loan Estimates? ....... 42
8.2 What is a “changed circumstance”? (§ 1026.19(e)(3)(iv)(A)) ............... 43
8.3 What are changed circumstances that affect settlement charges? ........ 43
8.4 What if the changed circumstance causes third party charges subject to
a cumulative 10% tolerance to increase? ............................................... 44
8.5 What are changed circumstances that affect eligibility?
(§ 1026.19(e)(3)(iv)(B)) .......................................................................... 45
8.6 May a creditor use a revised Loan Estimate if the consumer requests
revisions to the terms or charges? (§ 1026.19(e)(3)(iv)(C)) ................. 46
8.7 May a creditor use a revised Loan Estimate if the rate is locked after the
initial Loan Estimate is provided? (§ 1026.19(e)(3)(iv)(D)) ................. 46
8.8 May a creditor use a revised Loan Estimate if the initial Loan Estimate
expires? (§ 1026.19(e)(3)(iv)(E)) ........................................................... 47
8.9 Are there any other circumstances where creditors may use revised
Loan Estimates? ..................................................................................... 47
9. Timing for Revisions to Loan Estimate ............................................................ 48
9.1 What is the general timing requirement for providing a revised Loan
Estimate? (§ 1026.19(e)(4)(i)) ............................................................... 48

6

CONSUMER FINANCIAL PROTECTION BUREAU

9.2 Are there any restrictions on how many days before consummation a
revised Loan Estimate may be provided? (§ 1026.19(e)(4)) ................. 48
9.3 What definition of “business day” applies to redisclosure rules? .......... 49
9.4 May a creditor revise a Loan Estimate after a Closing Disclosure already
has been provided? (§ 1026.19(e)(4)(ii)) .............................................. 50
9.5 What if a changed circumstance occurs too close to consummation for
the creditor to provide a revised Loan Estimate? (Comment
19(e)(4)(ii)-1) .......................................................................................... 50
10. Closing Disclosures ........................................................................................... 52
10.1 What are the general requirements for the Closing Disclosure? (§§
1026.19(f) and 1026.38) ......................................................................... 52
10.2 The rule requires creditors to provide the Closing Disclosure three
business days before consummation. Is “consummation” the same
thing as closing or settlement? (§ 1026.2(a)(13)) .................................. 53
10.3 Does a creditor have to use the Bureau’s Closing Disclosure form?
(§ 1026.38(t)) .......................................................................................... 54
10.4 What information goes on the Closing Disclosure form? ...................... 54
10.5 Page 1: General information, loan terms, projected payments, and costs
at closing ................................................................................................. 55
10.6 Page 2: Loan costs and other costs ........................................................ 56
10.7 Page 3: Calculating cash to close, summaries of transactions, and
alternatives for transactions without a seller ......................................... 58
10.8 Page 4: Additional information about this loan .................................... 60
10.9 Page 5: Loan calculations, other disclosures and contact information 61
11. Delivery of Closing Disclosure .......................................................................... 63
11.1 What are the general timing and delivery requirements for the Closing
Disclosure? (§ 1026.19(f)) ...................................................................... 63
11.2 How must the Closing Disclosure be delivered? (§ 1026.19(f)(1)(ii)) ... 63
11.3 When is the Closing Disclosure considered to be received if it is
delivered in person or if it is mailed? (§ 1026.19(f)(1)(iii)) .................. 64

7

CONSUMER FINANCIAL PROTECTION BUREAU

11.4 Can a settlement agent provide the Closing Disclosure on the creditor’s
behalf? (§ 1026.19(f)(1)(v)).................................................................... 64
11.5 Who is responsible for providing the Closing Disclosure to a seller in a
purchase transaction? (§ 1026.19(f)(4)(i))............................................. 65
11.6 What if there is more than one consumer involved in a transaction?
(§ 1026.17(d)).......................................................................................... 66
11.7 When does the creditor have to provide the Closing Disclosure to the
consumer? (§ 1026.19(f)(1)(ii)) ............................................................. 66
11.8 May a consumer waive the three-business-day waiting period?
(§ 1026.19(f)(1)(iv)) ................................................................................ 67
11.9 Does the three-business-day waiting period apply when corrected
Closing Disclosures must be issued to the consumer? (§ 1026.19(f)(2)(i)
and (ii)) ................................................................................................... 68
11.10When must the settlement agent provide the Closing Disclosure to the
seller? (§ 1026.19(f)(4)(ii)) .................................................................... 68
11.11 Are creditors ever allowed to impose average charges on consumers
instead of the actual amount received? (§ 1026.19(f)(3)(i)-(ii))............ 68
12. Revisions and Corrections to Closing Disclosures......................................... 70
12.1 When are creditors required to correct or revise Closing Disclosures?
(§ 1026.19(f)(2)) ..................................................................................... 70
12.2 What changes before consummation require a new waiting period?
(§ 1026.19(f)(2)(ii))................................................................................. 70
12.3 What changes do not require a new three-day waiting period?
(§ 1026.19(f)(2)(i))...................................................................................71
12.4 What if a consumer asks for the revised Closing Disclosure before
consummation? (§ 1026.19(f)(2)(i)) ..................................................... 72
12.5 Are creditors required to provide corrected Closing Disclosures if terms
or costs change after consummation? (§ 1026.19(f)(2)(iii)) ................. 72
12.6 Is a corrected Closing Disclosure required if a post-consummation
event affects an amount paid by the seller? (§ 1026.19(f)(4)(ii)) ......... 73
12.7 Are clerical errors discovered after consummation subject to the
redisclosure obligation? (§ 1026.19(f)(2)(iv); Comment 19(f)(2)(iv)-1)73
8

CONSUMER FINANCIAL PROTECTION BUREAU

12.8 Do creditors need to provide corrected Closing Disclosures when they
refund money to cure tolerance violations? (§ 1026.19(f)(2)(v)) .......... 74
13. Additional requirements and prohibitions........................................................ 75
13.1 Are there exceptions to the disclosure requirements for loans secured
by a timeshare interest? (§ 1026.19(e)(1)(iii)(C)) and (f)(1)(ii)(B)) ..... 75
13.2 Are there any limits on fees that may be charged prior to disclosure or
application? ............................................................................................ 76
13.3 How does a consumer indicate an intent to proceed with a transaction?
(§ 1026.19(e)(2)(i)(A)) ............................................................................ 76
13.4 What does it mean to impose a fee? (Comment 19(e)(2)(i)(A)-5) ........ 77
13.5 Can creditors provide estimates of costs and terms to consumers before
the Loan Estimate is provided? (§ 1026.19(e)(2)(ii)) ........................... 78
13.6 Are creditors allowed to require additional verifying information other
than the six pieces of information that form an application from
consumers before providing a Loan Estimate? (§ 1026.19(e)(2)(iii)) .. 79
14. Special Information Booklet (RESPA Settlement Costs Booklet) .................. 80
14.1 When must creditors deliver the special information booklet?
(§ 1026.19(g))..........................................................................................80
14.2 What happens if the consumer withdraws the application or the
creditor determines it cannot approve it? (§ 1026.19(g)(1)(i)) ............. 81
14.3 What if there are multiple applicants? ................................................... 81
14.4 If the consumer is using a mortgage broker to apply for the loan, can the
broker provide the booklet? ................................................................... 81
14.5 Are creditors allowed to change or tailor the booklets to their own
preferences and business needs? ........................................................... 81
15. Other disclosures ............................................................................................... 83
15.1 Does TILA-RESPA require any other new disclosures besides the Loan
Estimate and Closing Disclosure? .......................................................... 83
15.2 When must the Escrow Closing Notice be provided? (§ 1026.20(e)) .... 83

9

CONSUMER FINANCIAL PROTECTION BUREAU

15.3 What transactions are subject to the Escrow Closing Notice
requirement? .......................................................................................... 83
15.4 What information must be on the Escrow Closing Notice?
(§ 1026.20(e)(1)) ..................................................................................... 84
15.5 When must the creditor send the Escrow Closing Notice before the
escrow account is closed? ....................................................................... 86
15.6 What does the rule on disclosing partial payment policies in mortgage
transfer notices require? (§ 1026.39(a) and (d)) .................................. 86
15.7 What information must be included in the partial payment disclosure
and what must the disclosure look like? (§ 1026.39(d)(5)) .................. 87
16. Practical implementation and compliance issues ........................................... 88
16.1 Identifying affected products, departments, and staff .......................... 88
16.2 Identifying the business-process, operational, and technology changes
that will be necessary for compliance .................................................... 89
16.3 Identifying impacts on key service providers or business partners ...... 89
16.4 Identifying training needs ...................................................................... 90
17. Where can I find a copy of the TILA-RESPA rule and get more
information about it? .......................................................................................... 91

10

CONSUMER FINANCIAL PROTECTION BUREAU

1. Introduction
For more than 30 years, Federal law has required lenders to provide two different disclosure
forms to consumers applying for a mortgage. The law also generally has required two different
forms at or shortly before closing on the loan. Two different Federal agencies developed these
forms separately, under two Federal statutes: the Truth in Lending Act (TILA) and the Real
Estate Settlement Procedures Act of 1974 (RESPA). The information on these forms is
overlapping and the language is inconsistent. Consumers often find the forms confusing, and
lenders and settlement agents find the forms burdensome to provide and explain.
The Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act) directs the
Consumer Financial Protection Bureau (Bureau) to integrate the mortgage loan disclosures
under TILA and RESPA Sections 4 and 5. Section 1032(f) of the Dodd-Frank Act mandated that
the Bureau propose for public comment rules and model disclosures that integrate the TILA and
RESPA disclosures by July 21, 2012. The Bureau satisfied this statutory mandate and issued
proposed rules and forms on July 9, 2012. To accomplish this, the Bureau engaged in extensive
consumer and industry research, analysis of public comment, and public outreach for more than
a year. After issuing the proposal, the Bureau conducted a large-scale quantitative study of its
proposed integrated disclosures with approximately 850 consumers, which concluded that the
Bureau’s integrated disclosures had on average statistically significant better performance than
the current disclosures under TILA and RESPA. The Bureau has now finalized a rule with new,
integrated disclosures - Integrated Mortgage Disclosures Under the Real Estate Settlement
Procedures Act (Regulation X) and the Truth In Lending Act (Regulation Z) (78 FR 7973, Dec.
31, 2013) (TILA-RESPA rule). The TILA-RESPA rule also provides a detailed explanation of
how the forms should be filled out and used.
First, the Good Faith Estimate (GFE) and the initial Truth-in-Lending disclosure (initial TIL)
have been combined into a new form, the Loan Estimate. Similar to those forms, the new
Loan Estimate form is designed to provide disclosures that will be helpful to consumers in
understanding the key features, costs, and risks of the mortgage loan for which they are
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applying, and must be provided to consumers no later than the third business day after they
submit a loan application. Second, the HUD-1 and final Truth-in-Lending disclosure (final
TIL and, together with the initial TIL, the Truth-in-Lending forms) have been combined into
another new form, the Closing Disclosure, which is designed to provide disclosures that will
be helpful to consumers in understanding all of the costs of the transaction. This form must be
provided to consumers at least three business days before consummation of the loan.
The forms use clear language and design to make it easier for consumers to locate key
information, such as interest rate, monthly payments, and costs to close the loan. The forms
also provide more information to help consumers decide whether they can afford the loan and to
facilitate comparison of the cost of different loan offers, including the cost of the loans over time.
The final rule applies to most closed-end consumer mortgages. It does not apply to home equity
lines of credit (HELOCs), reverse mortgages, or mortgages secured by a mobile home or by a
dwelling that is not attached to real property (i.e., land). The final rule also does not apply to
loans made by persons who are not considered “creditors,” because they make five or fewer
mortgages in a year.
The TILA-RESPA rule is effective August 1, 2015.

1.1

What is the purpose of this guide?

The purpose of this guide is to provide an easy-to-use summary of the TILA-RESPA rule. This
guide also highlights issues that small creditors, and those that work with them, might find
helpful to consider when implementing the rule.
This guide also meets the requirements of Section 212 of the Small Business Regulatory
Enforcement Fairness Act of 1996, which requires the Bureau to issue a small-entity compliance
guide to help small entities comply with these new regulations.
You may want to review your processes, software, contracts with service providers, or other
aspects of your business operations in order to identify any changes needed to comply with this
rule. Changes related to this rule may take careful planning, time, or resources to implement.
This guide will help you identify and plan for any necessary changes.
To support rule implementation and ensure that industry is ready for the new consumer
protections, the Bureau will coordinate with other agencies, publish plain-language guides,
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publish updates to the Official Interpretations, if needed, and publish revised examination
procedures and readiness guides.
This guide summarizes the TILA-RESPA rule, but it is not a substitute for the rule. Only the rule
and its Official Interpretations (also known as commentary) can provide complete and definitive
information regarding its requirements. The discussions below provide citations to the sections
of the rule on the subject being discussed. Keep in mind that the Official Interpretations, which
provide detailed explanations of many of the rule’s requirements, are found after the text of the
rule and its appendices. The interpretations are arranged by rule section and paragraph for ease
of use. The complete rule and the Official Interpretations are available at
http://www.consumerfinance.gov/regulations/integrated-mortgage-disclosures-under-the-realestate-settlement-procedures-act-regulation-x-and-the-truth-in-lending-act-regulation-z/.
The focus of this guide is the TILA-RESPA rule. This guide does not discuss other federal or
state laws that may apply to the origination of closed-end credit.
At the end of this guide, there is more information about the TILA-RESPA rule and related
implementation support from the Bureau.

1.2

Who should read this guide?

If your organization originates closed-end residential mortgage loans, you may find this guide
helpful. This guide will help you determine your compliance obligations for the mortgage loans
you originate.
This guide may also be helpful to settlement service providers, secondary market participants,
software providers, and other companies that serve as business partners to creditors.

1.3

Where can I find additional resources
that will help me understand the TILARESPA rule?

Resources to help you understand and comply with the Dodd-Frank Act mortgage reforms and
our regulations, including downloadable compliance guides, are available through the CFPB’s
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website at www.consumerfinance.gov/regulatory-implementation. If after reviewing these
materials you have a specific TILA-RESPA regulatory interpretation question, submit a detailed
message, including your name, contact information, details about your regulatory question, and
the specific title, section, or subject matter of the regulation you are inquiring about, to
CFPB_RegInquiries@cfpb.gov. If you do not have access to the internet, you may leave this
information in a voicemail at 202-435-7700. Please note that Bureau staff provide only an
informal oral response to regulatory inquiries and that the response does not constitute an
official interpretation or legal advice. Generally we are not able to respond to specific inquiries
the same business day. Actual response times will vary depending on the number of questions
we are handling and the amount of research needed to respond to your question.
Email comments about the guide to CFPB_MortgageRulesImplementation@cfpb.gov. Your
feedback is crucial to making this guide as helpful as possible. The Bureau welcomes your
suggestions for improvements and your thoughts on its usefulness and readability.
The Bureau is particularly interested in feedback relating to:

14



How useful you found this guide for understanding the rule



How useful you found this guide for implementing the rule at your business



Suggestions you have for improving the guide, such as additional implementation tips
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2. Overview of the TILA-RESPA
rule
2.1

What is the TILA-RESPA rule about?

The TILA-RESPA rule consolidates four existing disclosures required under TILA and RESPA
for closed-end credit transactions secured by real property into two forms: a Loan Estimate
that must be delivered or placed in the mail no later than the third business day after receiving
the consumer’s application, and a Closing Disclosure that must be provided to the
consumer at least three business days prior to consummation.

2.2

What transactions does the rule cover?
(§ 1026.19(e) and (f))

The TILA-RESPA rule applies to most closed-end consumer credit transactions secured by real
property. Credit extended to certain trusts for tax or estate planning purposes is not exempt
from the TILA-RESPA rule. (Comment 3(a)-10). However, some specific categories of loans are
excluded from the rule. Specifically, the TILA-RESPA rule does not apply to HELOCs,
reverse mortgages or mortgages secured by a mobile home or by a dwelling that is not attached
to real property (i.e., land). (§ 1026.19(e) and (f))
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2.3

What are the record retention
requirements for the TILA-RESPA rule?
(§ 1026.25)

The creditor must retain copies of the Closing Disclosure (and all documents related to the
Closing Disclosure) for five years after consummation.
The creditor, or servicer if applicable, must retain the Post-Consummation Escrow
Cancellation Notice (Escrow Closing Notice) and the Post-Consummation Partial
Payment Policy disclosure for two years. For additional information, see section 15 below.
For all other evidence of compliance with the Integrated Disclosure provisions of Regulation Z
(including the Loan Estimate) creditors must maintain records for three years after
consummation of the transaction.

2.4

What are the record retention
requirements if the creditor transfers or
sells the loan? (§ 1026.25)

If a creditor sells, transfers, or otherwise disposes of its interest in a mortgage and does not
service the mortgage, the creditor shall provide a copy of the Closing Disclosure to the new
owner or servicer of the mortgage as a part of the transfer of the loan file.
Both the creditor and such owner or servicer shall retain the Closing Disclosure for the
remainder of the five-year period.

2.5

Is there a requirement on how the
records are retained?

Regulations X and Z permit, but do not require electronic recordkeeping. Records can be
maintained by any method that reproduces disclosures and other records accurately, including
computer programs. (Comment 25(a)-2)
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3. Effective Date
3.1

When do I have to start following the
TILA-RESPA rule and using the new
Integrated Disclosures?

The new Integrated Disclosures must be provided by a creditor or mortgage broker that receives
an application from a consumer for a closed-end credit transaction secured by real property
on or after August 1, 2015.
Creditors will still be required to use the GFE, HUD-1, and Truth-in-Lending forms for
applications received prior to August 1, 2015. As the applications received prior to August 1,
2015 are consummated, withdrawn, or cancelled, the use of the GFE, HUD-1, and Truth-inLending forms will no longer be used for most mortgage loans.

3.2

Are there any requirements that take
effect on August 1, 2015 regardless of
whether an application has been
received on or after that date?

Yes. As discussed in section13, below, the TILA-RESPA rule includes some new restrictions on
certain activity prior to a consumer’s receipt of the Loan Estimate. These restrictions take
effect on the calendar date August 1, 2015, regardless of whether an application has been
received on that date. These activities include:
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Imposing fees on a consumer before



the consumer has received the Loan
Estimate and indicated an intent to
proceed with the transaction
(§ 1026.19(e)(2)(i));
Providing written estimates of terms



or costs specific to consumers before

A consumer may indicate an intent to
proceed in any manner the consumer
chooses, unless a particular manner of
communication is required by the creditor.
(§ 1026.19(e)(2)(i)(A)). For further
discussion on intent to proceed, see
section 13.3 below.

they receive the Loan Estimate
without a written statement informing the consumer that the terms and costs may
change (§ 1026.19(e)(2)(ii)); and
Requiring the submission of documents verifying information related to the consumer’s



application before providing the Loan Estimate (§ 1026.19(e)(2)(iii)).

3.3

Can a creditor use the new Integrated
Disclosures for applications received
before August 1, 2015?

No. For transactions where the application is received prior to August 1, 2015, creditors will
still need to follow the current disclosure requirements under Regulations X and Z, and use the
existing forms (Truth-in-Lending disclosures, GFE, HUD-1).
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4. Coverage
4.1

What transactions are covered by the
TILA-RESPA rule? (§§ 1024.5, 1026.3,
and 1026.19)

The TILA-RESPA rule applies to most closed-end consumer credit transactions secured by real
property, but does not apply to:


HELOCs;



Reverse mortgages; or



Chattel-dwelling loans, such as loans secured by a mobile home or by a dwelling that is
not attached to real property (i.e., land).

Consistent with the current rules under TILA, the rule also does not apply to loans made by a
person or entity that makes five or fewer mortgages in a calendar year and thus is not a
creditor. (§ 1026.2(a)(17))
There is also a partial exemption for certain transactions associated with housing assistance loan
programs for low- and moderate-income consumers. (§ 1026.2(h))
However, certain types of loans that are currently subject to TILA but not RESPA are subject
to the TILA-RESPA rule’s integrated disclosure requirements, including:
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Construction-only loans



Loans secured by vacant land or by 25 or more acres
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Credit extended to certain trusts for tax or estate planning purposes also are covered by the
TILA-RESPA rule. (Comment 3(a)-10)

4.2

What are the disclosure obligations for
transactions not covered by the TILARESPA rule, like HELOCs and reverse
mortgages?

The new Integrated Disclosures will not be used to disclose information about reverse
mortgages, HELOCs, chattel-dwelling loans, or other transactions not covered by the TILARESPA rule. Creditors originating these types of mortgages must continue to use, as applicable,
the GFE, HUD-1, and Truth-in-Lending disclosures required under current law.
For these transactions associated with the partial exemption for housing assistance loan
programs for low- and moderate-income consumers. (§ 1026.3(h)):
Creditors are exempt from the requirement to provide the RESPA settlement cost



booklet, RESPA GFE, RESPA settlement statement, and application servicing disclosure
statement requirements. (See §§ 1024.6, 1024.7, 1024.8, 1024.10, and 1024.33)
Creditors are exempt from the requirements to provide a Loan Estimate, Closing



Disclosure, and Special Information Booklet for these loans. (§ 1026.3(h))

4.3

Does a creditor have an option to use
the new Integrated Disclosure forms for
a transaction not covered by the TILARESPA rule?

Creditors are not prohibited from using the Integrated Disclosure forms on loans that are not
covered by TILA or RESPA (e.g., mortgages associated with housing assistance loan programs
for low- and moderate-income consumers). (See §§ 1026.3(h) and 1024.5(d)(2)). However, a
creditor cannot use the new Integrated Disclosure forms instead of the GFE, HUD-1, and Truth-
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in-Lending forms for transactions that are covered by TILA or RESPA that require those
disclosures (e.g., reverse mortgages).

21

CONSUMER FINANCIAL PROTECTION BUREAU

5. The Loan Estimate
Disclosure
5.1

What are the general requirements for
the Loan Estimate disclosure?
(§§ 1026.19(e) and 1026.37)

For closed-end credit transactions secured by real property (other than reverse mortgages), the
creditor is required to provide the consumer with good-faith estimates of credit costs and
transaction terms on a new form called the Loan Estimate. This form integrates and replaces
the existing RESPA GFE and the initial TIL for these transactions. The creditor is generally
required to provide the Loan Estimate within three-business days of the receipt of the
consumer’s loan application (see section 6.1 below on the timing requirements of the Loan
Estimate). (§ 1026.19(e)(1))


Loan Estimate must contain a good faith estimate of credit costs and
transaction terms. If any information necessary for an accurate disclosure is
unknown, the creditor must make the disclosure based on the best information
reasonably available at the time the disclosure is provided to the consumer, and use due
diligence in obtaining the information. (§ 1026.19(e)(1)(i); Comment 19(e)(1)(i)-1)



Loan Estimate must be in writing and contain the information prescribed in
§ 1026.37. The creditor must disclose only the specific information set forth in
§ 1026.37(a) through (n), as shown in the Bureau’s form in appendix H-24.
(§ 1026.37(o))

22

CONSUMER FINANCIAL PROTECTION BUREAU

Delivery must satisfy the timing and method of delivery requirements. The



creditor is responsible for delivering the Loan Estimate or placing it in the mail no
later than the third business day after receiving the application. (§ 1026.19(e)(1)(iii))
Creditors may only use revised or corrected Loan Estimates when specific



requirements are met. Creditors generally may not issue revisions to Loan
Estimates because they later discover technical errors, miscalculations, or
underestimations of charges. Creditors are permitted to issue revised Loan Estimates
only in certain situations such as when changed circumstances result in increased
charges. (§ 1026.19(e)3)(iv))
In certain situations, mortgage brokers may provide a Loan Estimate. As



discussed in more detail in section 6.3 below, if a mortgage broker receives a consumer’s
application, either the creditor or the mortgage broker may provide the Loan
Estimate. (§ 1026.19(e)(1)(ii))

5.2

Does a creditor have to use the
Bureau’s Loan Estimate form?
(§ 1026.37(o))

Generally, yes. For any loans subject to the TILA-RESPA rule that are federally related
mortgage loans subject to RESPA (which will include most mortgages), form H-24 is a
standard form, meaning creditors must use form H-24. (§ 1026.37(o)(3)(i) (See also
§ 1024.2(b) for definition of federally related mortgage loan)
For other loans subject to the TILA-RESPA rule that are not federally related mortgage
loans, form H-24 is a model form, meaning creditors are not strictly required to use form H24, but the disclosures must contain the exact same information and be made with headings,
content, and format substantially similar to form H-24. (§ 1026.37(o)(3)(ii))
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5.3

What information goes on the Loan
Estimate form?

The following is a brief, page-by-page overview of the Loan Estimate, generally describing the
information creditors are required to disclose. For detailed instructions on the individual fields
and calculations for the Loan Estimate, see the Bureau’s companion guide, TILA-RESPA
Guide to Forms.
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5.4

Page 1: General information, loan
terms, projected payments, and costs at
closing

Page 1 of the Loan Estimate includes general information, a Loan Terms table with
descriptions of applicable information about the loan, a Projected Payments table, a Costs
at Closing table, and a link for consumers to obtain more information about loans secured by
real property at a website maintained by the Bureau.
Page 1 of the Loan Estimate includes the title “Loan Estimate” and a statement of “Save this
Loan Estimate to compare with your Closing Disclosure.” (§ 1026.37(a)(1), (2)). The top of
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page 1 also includes the name and address of the creditor. (§ 1026.37(a)(3)). A logo or slogan
can be used along with the creditor’s name and address, so long as the logo or slogan does not
exceed the space provided for that information. (§ 1026.37(o)(5)(iii))
If there are multiple creditors, use only the name of the creditor completing the Loan
Estimate. (Comment 37(a)(3)-1). If a mortgage broker is completing the Loan Estimate, use
the name of the creditor if known. If not yet known, leave this space blank. (Comment 37(a)(3)2)

5.5
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Four main categories of charges are disclosed on page 2 of the Loan Estimate:
A good-faith itemization of the Loan Costs and Other Costs associated with the loan.



(§ 1026.37(f) and (g))
A Calculating Cash to Close table to show the consumer how the amount of cash



needed at closing is calculated. (§ 1026.37(h))
For transactions with adjustable monthly payments, an Adjustable Payment (AP)



Table with relevant information about how the monthly payments will change.
(§ 1026.37(i))
For transactions with adjustable interest rates, an Adjustable Interest Rate (AIR)



Table with relevant information about how the interest rate will change. (§ 1026.37(j))
The items associated with the mortgage are broken down into two general types, Loan Costs
and Other Costs. Generally, Loan Costs are those costs paid by the consumer to the creditor
and third-party providers of services the creditor requires to be obtained by the consumer
during the origination of the loan. (§ 1026.37(f)). Other Costs include taxes, governmental
recording fees, and certain other payments involved in the real estate closing process.
(§ 1026.37(g))
These two tables are further broken down, as discussed below.
Items that are a component of title insurance must include the introductory description of Title.
(§ 1026.37(f)(2)(i) and (g)(4)(i))
If State law requires additional disclosures, those additional disclosures may be made on a
document whose pages are separate from, and not presented as part of, the Loan Estimate.
(Comments 37(f)(6)-1 and 37(g)(8)-1)

5.6

Page 3: Additional information about the
loan

Page 3 of the Loan Estimate contains Contact information, a Comparisons table, an
Other Considerations table, and, if desired, a Signature Statement for the consumer to
sign to acknowledge receipt. (See § 1026.37(k), (l), (m), and (n))
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6. Delivery of the Loan Estimate
6.1

What are the general timing and
delivery requirements for the Loan
Estimate disclosure?

Generally, the creditor is responsible for ensuring that it delivers or places in the mail the Loan
Estimate form no later than the third business day after receiving the consumer’s
application (although see section 6.3 below regarding delivery of the Loan Estimate by a
mortgage broker).
The Loan Estimate must also be delivered or placed in the mail no later than the seventh
business day before consummation of the transaction. ( See § 1026.19(e)(1)(iii)(B))
The creditor also is responsible for ensuring that the Loan Estimate and its delivery meet the
content, delivery, and timing requirements discussed in sections 5, 6, 7, 8, and 9 of this guide.
(See §§ 1026.19(e) and 1026.37)

6.2

May a consumer waive the sevenbusiness-day waiting period?
(§ 1026.19(e)(1)(v))

The consumer may modify or waive the seven-business-day waiting period after receiving
the Loan Estimate if the consumer has a bona-fide personal financial emergency that
necessitates consummating the credit transaction before the end of the waiting period.
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Whether a consumer has a bona fide personal financial emergency is determined by the
facts surrounding the consumer’s individual situation. ( See § 1026.19(e)(1)(v); Comment
19(e)(1)(v)-1). An example of a bona fide personal financial emergency is the imminent
sale of the consumer’s home at foreclosure, where the foreclosure sale will proceed unless loan
proceeds are made available to the consumer during the waiting period.
To modify or waive the waiting period, the consumer must give the creditor a dated written
statement that describes the emergency, specifically modifies or waives the waiting period, and
is signed by all consumers primarily liable on the legal obligation. (§ 1026.19(e)(1)(v)). The
creditor may not provide the consumer with a pre-printed waiver form. (§ 1026.19(e)(1)(v)).

6.3

Can a mortgage broker provide a Loan
Estimate on the creditor’s behalf?

Yes. If a mortgage broker receives a consumer’s application, the mortgage broker may provide
the Loan Estimate to the consumer on the creditor’s behalf. (§ 1026.19(e)(1)(ii))
The provision of a Loan Estimate by a mortgage broker satisfies the creditor’s obligation to
provide a Loan Estimate. However, any such creditor is expected to maintain communication
with mortgage brokers to ensure that the Loan Estimate and its delivery satisfy the
requirements described above, and the creditor is legally responsible for any errors or defects.
(§ 1026.19(e)(1)(ii); Comment 19(e)(1)(ii) -1 and -2)
If a mortgage broker provides the Loan Estimate to a consumer, the mortgage broker must
comply with the three year record retention requirement discussed in section 2.3 above.
(Comment 19(e)(1)(ii)-1)

6.4

When does the creditor have to provide
the Loan Estimate to the consumer?

The Loan Estimate must be delivered or placed in the mail to the consumer no later than the
third business day after the creditor receives the consumer’s application for a mortgage
loan. (§ 1026.19(e)(1)(iii)(A)). (See definitions of application and business day below at
sections 6.5 and 6.9). If the Loan Estimate is not provided to the consumer in person, the
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consumer is considered to have received the Loan Estimate three business days after it is
delivered or placed in the mail. (§ 1026.19(e)(1)(iv))

6.5

What is an “application” that triggers an
obligation to provide a Loan Estimate?
(§ 1026.2(a)(3))

An application means the submission of a
consumer’s financial information for purposes
of obtaining an extension of credit. For

This new definition of application is similar
to the current definition under Regulation X
(§ 1024.2(b)). The Bureau has revised the

transactions subject to § 1026.19(e), (f), or (g),

definition of application to remove the

an application consists of the submission of

seventh “catch-all” element of the current

the following six pieces of information:

definition under Regulation X, that is, “any
other information deemed necessary by the



The consumer’s name;



The consumer’s income;



The consumer’s social security number to obtain a credit report;



The property address;



An estimate of the value of the property; and



The mortgage loan amount sought.

loan originator.”

An application may be submitted in written or electronic format, and includes a written record
of an oral application. (Comment 2(a)(3)-1)

6.6
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with an extension of credit? (Comment
2(a)(3)-1)
This definition of application does not prevent a creditor from collecting whatever additional
information it deems necessary in connection with the request for the extension of credit.
However, once a creditor has received the six pieces of information discussed above, it has an
application for purposes of the requirement for delivery of the Loan Estimate to the
consumer, including the three-business-day timing requirement. (Comment 2(a)(3) -1)

6.7

What if the consumer withdraws the
application or the creditor determines it
cannot approve it? (Comment
19(e)(1)(iii)-3)

If the creditor determines within the three-business-day period that the consumer’s
application will not or cannot be approved on the terms requested by the consumer, or if the
consumer withdraws the application within that period, the creditor does not have to provide
the Loan Estimate. (Comment 19(e)(1)(iii)-3). However, if the creditor does not provide the
Loan Estimate, it will not have complied with the Loan Estimate requirements under
Regulation Z if it later consummates the transaction on the terms originally applied for by the
consumer. (Comment 19(e)(1)(iii)-3)

6.8

What if the consumer amends the
application and the creditor can now
proceed? (Comment 19(e)(1)(iii)-3)

If a consumer amends an application and a creditor determines the amended application
may proceed, then the creditor is required to comply with the Loan Estimate requirements,
including delivering or mailing a Loan Estimate within three business days of receiving the
amended or resubmitted application. (Comment 19(e)(1)(iii)-3)
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6.9

What is considered a “business day”
under the requirements for provision of
the Loan Estimate? (Comment
19(e)(1)(iii)-1, § 1026.2(a)(6))

For purposes of providing the Loan Estimate, a business day is a day on which the creditor’s
offices are open to the public for carrying out substantially all of its business functions.
(Comment 19(e)(1)(iii)-1, § 1026.2(a)(6))
Note that the term business day is defined differently for other purposes; including counting
days to ensure the consumer receives the Closing Disclosure on time. (See
§§ 1026.2(a)(6), 1026.19(f)(1)(ii)(A) and (f)(1)(iii)). For these other purposes, business day
means all calendar days except Sundays and the legal public holidays specified in 5 U.S.C.
6103(a), such as New Year’s Day, the Birthday of Martin Luther King, Jr., Washington’s
Birthday, Memorial Day, Independence Day, Labor Day, Columbus Day, Veterans Day,
Thanksgiving Day, and Christmas Day. (See § 1026.2(a)(6); Comment 2(a)(6)-2; Comment
19(f)(1)(ii)-1)

6.10 What if the creditor does not have exact
information to calculate various costs at
the time the Loan Estimate is delivered?
(Comments 17(c)(2)(i)-1 and -2)
Creditors are required to act in good faith and exercise due diligence in obtaining
information necessary to complete the Loan Estimate. (Comment 17(c)(2)(i)-1). Normally
creditors may rely on the representations of other parties in obtaining information.
(§ 1026.17(c)(2)(i))
However, there may be some information that is unknown (i.e., not reasonably available to the
creditor at the time the Loan Estimate is made). In these instances, the creditor may use
estimates even though it knows that more precise information will be available by the point of
consummation. However, new disclosures may be required under § 1026.17(c) or § 1026.19.
(Comment 17(c)(2)(i)-1)
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When estimated figures are used, they must be designated as such on the Loan Estimate.
(Comment 17(c)(2)(i)-2)
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7. Good faith requirement and
tolerances
7.1

What is the general accuracy
requirement for the Loan Estimate
disclosures? (§ 1026.19(e)(3)(iii))

Creditors are responsible for ensuring that the figures stated in the Loan Estimate are made in
good faith and consistent with the best information reasonably available to the creditor at the
time they are disclosed. (§ 1026.19(e)(3); Comment 19(e)(3)(iii)-1 through -3)
Whether or not a Loan Estimate was made in good faith is determined by calculating the
difference between the estimated charges originally provided in the Loan Estimate and the
actual charges paid by or imposed on the consumer in the Closing Disclosure.
(§ 1026.19(e)(3)(i) and (ii))
Generally, if the charge paid by or imposed on the consumer exceeds the amount originally
disclosed on the Loan Estimate it is not in good faith, regardless of whether the creditor
later discovers a technical error, miscalculation, or underestimation of a charge.
However, a Loan Estimate is considered to be in good faith if the creditor charges the
consumer less than the amount disclosed on the Loan Estimate, without regard to any
tolerance limitations.
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7.2

Are there circumstances where creditors
are allowed to charge more than
disclosed on the Loan Estimate?

Yes. A creditor may charge the consumer more than the amount disclosed in the Loan
Estimate in specific circumstances, described below:
Certain variations between the amount disclosed and the amount charged are expressly



permitted by the TILA-RESPA rule (See section 7.3 below for additional information on
which variations are possible) (§ 1026.19(e)(3)(iii));
•

The amount charged falls within explicit tolerance thresholds (and the estimate is not
for a zero tolerance charge where variations are never permitted) (§ 1026.19(e)(3)(ii))
(See sections 7.5 and 7.10 below); or
Changed circumstances permit a revised Loan Estimate or a Closing Disclosure



that permits the charge to be changed. (§ 1026.19(e)(3)(iv)) (See section 8.2 below)

7.3

What charges may change without
regard to a tolerance limitation?
(§ 1026.19(e)(3)(iii))

For certain costs or terms, creditors are permitted to charge consumers more than the amount
disclosed on the Loan Estimate without any tolerance limitation.
These charges are:


Prepaid interest; property insurance premiums; amounts placed into an escrow,
impound, reserve or similar account. (§ 1026.19(e)(3)(iii)(A)-(C))



For services required by the creditor if the creditor permits the consumer to shop
and the consumer selects a third-party service provider not on the creditor’s written
list of service providers. (§ 1026.19(e)(3)(iii)(D))
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Charges paid to third-party service providers for services not required by the creditor



(may be paid to affiliates of the creditor). (§ 1026.19(e)(3)(iii)(E))
However, creditors may only charge consumers more than the amount disclosed when the
original estimated charge, or lack of an estimated charge for a particular service, was based on
the best information reasonably available to the creditor at the time the disclosure was provided.
(§ 1026.19(e)(3)(iii))

7.4

When is a consumer permitted to shop
for a service? (§ 1026.19(e)(1)(vi)(C))

In addition to the Loan Estimate, if the consumer is permitted to shop for a settlement
service, the creditor must provide the consumer with a written list of services for which the
consumer can shop. This written list of providers is separate from the Loan Estimate,
but must be provided within the same time frame—that is, it must be provided to the consumer
no later than three business days after the creditor receives the consumer’s application—and
the list must:


Identify at least one available settlement service provider for each service; and



State that the consumer may choose a different provider of that service.
(§ 1026.19(e)(3)(ii)(C) and (e)(1)(vi)(C))

The settlement service providers identified on the written list must correspond to the
settlement services for which the consumer can shop as disclosed on the Loan Estimate. See
form H-27(A) of appendix H to Regulation Z for a model list. (Comment 19(e)(1)(vi)-3)
The creditor may also identify on the written list of providers those services for which the
consumer is not permitted to shop, as long as those services are clearly and conspicuously
distinguished from those services for which the consumer is permitted to shop. (Comment
19(e)(1)(vi)-6). See form H-27(C) of appendix H to Regulation Z for a sample of the inclusion of
this information.
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7.5

What charges are subject to a 10%
cumulative tolerance?
(§ 1026.19(e)(3)(ii))

Charges for third-party services and recording fees paid by or imposed on the consumer are
grouped together and subject to a 10% cumulative tolerance. This means the creditor may
charge the consumer more than the amount disclosed on the Loan Estimate for any of these
charges so long as the total sum of the charges added together does not exceed the sum of all
such charges disclosed on the Loan Estimate by more than 10%. (§ 1026.19(e)(3)(ii))
These charges are:
Recording fees (Comment 19(e)(3)(ii)-4);



Charges for third-party services where:





The charge is not paid to the creditor
or the creditor’s affiliate
(§ 1026.19(e)(3)(ii)(B)); and



Remember, when a creditor allows a
consumer to shop for a third-party service
and the consumer chooses a service provider
not identified on the creditor’s list, the
charge is not subject to a tolerance
limitation (see section 7.4 above).

The consumer is permitted by the
creditor to shop for the third-party service, and the consumer selects a third-party
service provider on the creditor’s written list of service providers.
(§ 1026.19(e)(3)(ii)(C); § 1026.19(e)(1)(vi); Comment 19(e)(1)(vi)-1 through 7)).

7.6

What happens to the sum of estimated
charges if the consumer is permitted to
shop and chooses his or her own
service provider? (§ 1026.19(e)(3)(iii)
and Comment 19(e)(3)(ii) -3)

Where a consumer chooses a provider that is not on the creditor’s written list of providers,
then the creditor is not limited in the amount that may be charged for the service.
(§ 1026.19(e)(3)(iii)) (See section 7.3 above, describing charges subject to no tolerance
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limitation). When this occurs for a service that otherwise would be included in the 10%
cumulative tolerance category, the charge is removed from consideration for purposes of
determining the 10% tolerance level. (Comment 19(e)(3)(ii)-5)
Remember, if the creditor permits the consumer to shop for a required settlement service but
the consumer either does not select a settlement service provider or chooses a settlement service
provider identified by the creditor on the written list of providers, then the amount charged
is included in the sum of all such third-party charges paid by the consumer, and also is subject
to the 10% cumulative tolerance. (Comment 19(e)(3)(ii) -3)

7.7

What if the creditor estimates a charge
for a service that is not actually
performed? (Comment 19(e)(3)(ii)-5)

The creditor should compare the sum of the charges actually paid by or imposed on the
consumer with the sum of the estimated charges on the Loan Estimate that are actually
performed. If a service is not performed, the estimate for that charge should be removed from
the total amount of estimated charges. (Comment 19(e)(3)(ii)-5).

7.8

What if a consumer pays more for a
particular charge for a third-party
service or recording fee than estimated,
but the total charges paid are still within
10% of the estimate? (Comment
19(e)(3)(ii)-2)

Whether an individual estimated charge subject to § 1026.19(e)(3)(ii) is in good faith depends
on whether the sum of all charges subject to that section increases by more than 10 percent,
even if a particular charge does not increase by 10 percent. A creditor may charge more than
10% in excess of an individual estimated charge in this category, so long as the sum of all
charges is still within the 10% cumulative tolerance. (Comment 19(e)(3)(ii)-2)
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7.9

What if the creditor does not provide an
estimate of a particular charge that is
later charged? (Comment 19(e)(3)(ii)-2)

Creditors also are provided flexibility in disclosing individual fees by the focus on the aggregate
amount of all charges. A creditor may charge a consumer for a fee that would fall under the 10%
cumulative tolerance but was not included on the Loan Estimate so long as the sum of all
charges in this category paid does not exceed the sum of all estimated charges by more than
10%. (Comment 19(e)(3)(ii)-2)

7.10 What charges are subject to zero
tolerance? (§ 1026.19(e)(3)(ii))
For all other charges, creditors are not permitted to charge consumers more than the amount
disclosed on the Loan Estimate under any circumstances other than changed
circumstances that permit a revised Loan Estimate, as discussed below in section 8.1.
These zero tolerance charges are:


Fees paid to the creditor, mortgage broker, or an affiliate of either
(§ 1026.19(e)(3)(ii)(B));



Fees paid to an unaffiliated third party if the creditor did not permit the consumer to
shop for a third party service provider for a settlement service (§ 1026.19(e)(3)(ii)(C));
or
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7.11 When is a charge paid to a creditor,
mortgage broker, or an affiliate of
either?
A charge is paid to the creditor, mortgage broker, or an affiliate of either if it is retained by
that person or entity. A charge is not paid to one of these entities when it receives money but
passes it on to an unaffiliated third party. (Comment 19(e)(3)(i)-3)
The term affiliate is given the same meaning it has for purposes of determining Ability-toRepay and HOEPA coverage: any company that controls, is controlled by, or is under common
control with another company, as set forth in the Bank Holding Company Act of 1956. (12
U.S.C. 1841 et seq.) (§ 1026.32(b)(5))

7.12 What must creditors do when the
amounts paid exceed the amounts
disclosed on the Loan Estimate beyond
the applicable tolerance thresholds?
(§ 1026.19(f)(2)(v))
If the amounts paid by the consumer at closing exceed the amounts disclosed on the Loan
Estimate beyond the applicable tolerance threshold, the creditor must refund the excess to
the consumer no later than 60 calendar days after consummation.


For charges subject to zero tolerance, any amount charged beyond the amount
disclosed on the Loan Estimate must be refunded to the consumer.
(§ 1026.19(e)(3)(i))



For charges subject to a 10% cumulative tolerance, to the extent the total sum of the
charges added together exceeds the sum of all such charges disclosed on the Loan
Estimate by more than 10%, the difference must be refunded to the consumer.
(§ 1026.19(e)(3)(ii))
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8. Revisions and Corrections to
Loan Estimates
8.1

When are revisions or corrections
permitted for Loan Estimates?

Creditors generally are bound by the Loan Estimate provided within three business days of
the application, and may not issue revisions to Loan Estimates because they later discover
technical errors, miscalculations, or underestimations of charges. Creditors are permitted to
provide to the consumer revised Loan Estimates (and use them to compare estimated
amounts to amounts actually charged for purposes of determining good faith) only in certain
specific circumstances:


Changed circumstances that occur after the Loan Estimate is provided to the
consumer cause estimated settlement charges to increase more than is permitted under
the TILA-RESPA rule
(§ 1026.19(e)(3)(iv)(A));



may reflect increased charges only to the

occur after the Loan Estimate is

extent actually justified by the reason for the

provided to the consumer affect the

revision. (Comment 19(e)(3)(iv)-2)

consumer’s eligibility for the terms

Creditors must also retain records

the value of the security for the loan
(§ 1026.19(e)(3)(iv)(B));
Revisions to the credit terms or the
settlement are requested by the
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When creditors revise Loan Estimates for
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demonstrating compliance with the
requirements of § 1026.19(e), in order to
comply with the record retention
requirements of the TILA-RESPA rule.
(Comment 19(e)(3)(iv)-3)

consumer (§ 1026.19(e)(3)(iv)(C));
The interest rate was not locked when the Loan Estimate was provided, and locking



the rate causes the points or lender credits disclosed on the Loan Estimate to change
(§ 1026.19(e)(3)(iv)(D));
The consumer indicates an intent to proceed with the transaction more than 10



business days after the Loan Estimate was originally provided
(§ 1026.19(e)(3)(iv)(E)); or
The loan is a new construction loan, and settlement is delayed by more than 60 calendar



days, if the original Loan Estimate states clearly and conspicuously that at any time
prior to 60 calendar days before consummation, the creditor may issue revised
disclosures. (§ 1026.19(e)(3)(iv)(F)).

8.2

What is a “changed circumstance”?
(§ 1026.19(e)(3)(iv)(A))

A changed circumstance for purposes of a revised Loan Estimate is:
An extraordinary event beyond the control of any interested party or other unexpected



event specific to the consumer or transaction (§ 1026.19(e)(3)(iv)(A)(1));
Information specific to the consumer or transaction that the creditor relied upon when



providing the Loan Estimate and that was inaccurate or changed after the disclosures
were provided (§ 1026.19(e)(3)(iv)(A)(2)); or
New information specific to the consumer or transaction that the creditor did not rely on



when providing the Loan Estimate. (§ 1026.19(e)(3)(iv)(A)(3))

8.3

What are changed circumstances that
affect settlement charges?

A creditor may provide and use a revised Loan Estimate redisclosing a settlement charge if
changed circumstances cause the estimated charge to increase or, in the case of charges
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subject to the 10% cumulative tolerance, cause the sum of those charges to increase by more
than the 10% tolerance. (§ 1026.19(e)(3)(iv)(A); Comment 19(e)(3)(iv)(A)-1)
Examples of changed circumstances affecting settlement costs include (Comment
19(e)(3)(iv)(A)-2):
A natural disaster, such as a hurricane or earthquake, damages the property or otherwise



results in additional closing costs;
The creditor provided an estimate of title insurance on the Loan Estimate, but the title



insurer goes out of business during underwriting;
New information not relied upon when providing the Loan Estimate is discovered,



such as a neighbor of the seller filing a claim contesting the boundary of the property to
be sold.
NOTE: Creditors are not required to collect all six pieces of information constituting the
consumer’s application—i.e., the consumer’s name, monthly income, social security number to
obtain a credit report, the property address, an estimate of the value of the property, or the
mortgage loan amount sought—prior to issuing the Loan Estimate. However, creditors are
presumed to have collected this information prior to providing the Loan Estimate and may
not later collect it and claim a changed circumstance. For example, if a creditor provides a
Loan Estimate prior to receiving the property address from the consumer, the creditor cannot
subsequently claim that the receipt of the property address is a changed circumstance.
(Comment 19(e)(3)(iv)(A)-3)

8.4

What if the changed circumstance
causes third party charges subject to a
cumulative 10% tolerance to increase?

It is possible that one of the events described above may cause one or more third-party charges
subject to a 10% cumulative tolerance to increase. Creditors are permitted to provide and
rely upon a revised Loan Estimate only when the cumulative effect of the changed
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circumstance results in an increase to the sum of all costs subject to the tolerance by more
than 10%. (Comment 19(e)(3)(iv)(A)-1.ii)

8.5

What are changed circumstances that
affect eligibility?
(§ 1026.19(e)(3)(iv)(B))

A creditor also may provide and use a revised Loan Estimate if a changed circumstance
affected the consumer’s creditworthiness or the value of the security for the loan, and resulted in
the consumer being ineligible for an estimated loan term previously disclosed.
(§ 1026.19(e)(3)(iv)(B) and Comment 19(e)(3)(iv)(B)-1)
This may occur when a changed circumstance causes a change in the consumer’s eligibility for
specific loan terms disclosed on the Loan Estimate, which in turn results in increased cost for
a settlement service beyond the applicable tolerance threshold. (Comment 19(e)(3)(iv)(A)-2).
For example:


The creditor relied on the consumer’s representation to the creditor of a $90,000 annual
income, but underwriting determines that the consumer’s annual income is only
$80,000.



There are two co-applicants applying for a mortgage loan and the creditor relied on a
combined income when providing the Loan Estimate, but one applicant subsequently
becomes unemployed.

45

CONSUMER FINANCIAL PROTECTION BUREAU

8.6

May a creditor use a revised Loan
Estimate if the consumer requests
revisions to the terms or charges?
(§ 1026.19(e)(3)(iv)(C))

Yes. A creditor may use a revised estimate of a charge if the consumer requests revisions to the
credit terms or settlement that affect items disclosed on the Loan Estimate and cause an
estimated charge to increase. (§ 1026.19(e)(3)(iv)(C); Comment 19(e)(3)(iv)(C)-1)
Remember, providing a revised Loan Estimate allows creditors to compare the updated
figures for charges that have increased due to an event that allows for redisclosure to the
amount actually charged for those services. If amounts decrease or increase only to an extent
that does not exceed the applicable tolerance, the original Loan Estimate is still deemed to be
in good faith and redisclosure is not permitted. (§ 1026.19(e)(4)(i))

8.7

May a creditor use a revised Loan
Estimate if the rate is locked after the
initial Loan Estimate is provided?
(§ 1026.19(e)(3)(iv)(D))

Yes. If the interest rate for the loan was not locked when the Loan Estimate was provided
and, upon being locked at some later time, points or lender credits for the mortgage loan
change, the creditor is required to provide a revised Loan Estimate on the date the interest
rate is locked, and may use the revised Loan Estimate to compare to points and lender credits
charged.
The revised Loan Estimate must reflect the revised interest rate as well as any revisions to the
points disclosed on the Loan Estimate pursuant to § 1026.37(f)(1), lender credits, and any
other interest rate dependent charges and terms that have changed due to the new interest rate.
(§ 1026.19(e)(3)(iv)(D); Comment 19(e)(3)(iv)(D)-1)
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8.8

May a creditor use a revised Loan
Estimate if the initial Loan Estimate
expires? (§ 1026.19(e)(3)(iv)(E))

Yes. If the consumer indicates an intent to
proceed with the transaction more than 10

Creditors should count the number of

business days after the Loan Estimate

business days from the date the Loan

was delivered or placed in the mail to the

Estimate was delivered or placed in the mail

consumer, a creditor may use a revised Loan

to the consumer, and use the definition of

Estimate. (§ 1026.19(e)(3)(iv)(E); Comment
19(e)(3)(iv)(E)-1). No justification is required
for the change to the original estimate of a
charge other than the lapse of 10 business

business day that applies for purposes of
providing the Loan Estimate.
(§ 1026.19(e)(1)(iii) and Comment
19(e)(1)(iii)-1; § 1026.2(a)(6))

days.

8.9

Are there any other circumstances
where creditors may use revised Loan
Estimates?

Yes. In addition to the circumstances described
above, creditors also may use a revised Loan
Estimate where the transaction involves
financing of new construction and the creditor
reasonably expects that settlement will occur
more than 60 calendar days after the original
Loan Estimate has been provided.
(§ 1026.19(e)(3)(iv)(F))
Creditors may use revised Loan Estimates in
this circumstance only when the original Loan
Estimate clearly and conspicuously stated that

A new construction loan is a loan for the
purchase of a home that is not yet
constructed or the purchase of a new home
where construction is currently underway,
not a loan for financing home improvement,
remodeling, or adding to an existing
structure. Nor is it a loan on a home for
which a use and occupancy permit has been
issued prior to the issuance of a Loan
Estimate.

at any time prior to 60 days before consummation the creditor may issue revised disclosures.
(Comment 19(e)(3)(iv)(F)-1)
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9. Timing for Revisions to Loan
Estimate
9.1

What is the general timing requirement
for providing a revised Loan Estimate?
(§ 1026.19(e)(4)(i))

The general rule is that the creditor must deliver or place in the mail the revised Loan
Estimate to the consumer no later than three business days after receiving the information
sufficient to establish that one of the reasons for the revision described in section 8.1 above has
occurred. (§ 1026.19(e)(4)(i); Comment 19(e)(4)(i)-1)

9.2

Are there any restrictions on how many
days before consummation a revised
Loan Estimate may be provided?
(§ 1026.19(e)(4))

Yes.
•

The creditor may not provide a revised Loan Estimate on or after the date it provides
the Closing Disclosure.

•

The creditor must ensure that the consumer receives the revised Loan Estimate no later
than four business days prior to consummation. If the creditor is mailing the revised
Loan Estimate and relying upon the 3 business day mailbox rule, the creditor would need
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to place in the mail the Loan Estimate no later than seven business days before
consummation of the transaction to allow 3 business days for receipt. (§ 1026.19(e)4 ;
Comment 19(e)(4)(i)-2)
•

As discussed in section 11.2 below regarding the Closing Disclosure, when a revised
Loan Estimate is provided in person, it is considered received by the consumer on the
day it is provided. If it is mailed or delivered electronically, the consumer is considered
to have received it three business days after it is delivered or placed in the mail.
(§ 1026.19(e)(1)(iv) and commentary).

•

However, if the creditor has evidence that the consumer received the revised Loan
Estimate earlier than three business days after it is mailed or delivered, it may rely
on that evidence and consider it to be received on that date. (Comments 19(e)(1)(iv)-1
and -2) (See also discussion above in section 11.3 of this guide on similar receipt rule
under § 1026.19(e)(1)(iv) and commentary regarding the Closing Disclosure.)

9.3

What definition of “business day”
applies to redisclosure rules?

For purposes of providing a revised Loan Estimate within three business days of receiving
information sufficient to establish that an event permitting redisclosure has occurred, the
standard definition of business day applies (see section 6.9 above).
However, for purposes of the four-business-day period prior to consummation, “business
day” means all calendar days except Sundays and legal public holidays specified in 5 U.S.C.
6103(a) such as New Year’s Day, the Birthday of Martin Luther King, Jr., Washington’s
Birthday, Memorial Day, Independence Day, Labor Day, Columbus Day, Veterans Day,
Thanksgiving Day, and Christmas Day. (§ 1026.2(a)(6); Comment 2(a)(6)-2)
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9.4

May a creditor revise a Loan Estimate
after a Closing Disclosure already has
been provided? (§ 1026.19(e)(4)(ii))

No. The creditor may not provide a revised Loan Estimate on or after the date the creditor
provides the consumer with the Closing Disclosure. (§ 1026.19(e)(4)(ii); Comment
19(e)(4)(ii)-1.ii) (See also section 11.1 below, discussing timing requirements for the Closing
Disclosure). Because the Closing Disclosure must be provided to the consumer no later
than three business days before consummation (see section 10.2 below), this means the
consumer must receive a revised Loan Estimate no later than four business days prior to
consummation. (§ 1026.19(e)(4)(ii); Comment 19(e)(4)(ii)-1.ii)

9.5

What if a changed circumstance occurs
too close to consummation for the
creditor to provide a revised Loan
Estimate? (Comment 19(e)(4)(ii)-1)

If there are less than four business days in between the time a the revised Loan Estimate would
have been required to be provided to the consumer and consummation, creditors may provide
consumers with a Closing Disclosure reflecting any revised charges resulting from the
changed circumstance and rely on those figures (rather than the amounts disclosed on the
Loan Estimate) for purposes of determining good faith and the applicable tolerance.
(Comment 19(e)(4)(ii)-1)


If the changed circumstance or other triggering event occurs between the fourth and
third business days from consummation, the creditor may reflect the revised
charges on the Closing Disclosure provided to the consumer three business days
before consummation.



If the event occurs after the first Closing Disclosure has been provided to the
consumer (i.e., within the three-business-day waiting period before
consummation), the creditor may use revised charges on the Closing Disclosure
provided to the consumer at consummation, and compare those amounts to the
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amounts charged for purposes of determining good faith and tolerance. (Comment
19(e)(4)(ii)-1)
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10. Closing Disclosures
10.1 What are the general requirements for
the Closing Disclosure? (§§ 1026.19(f)
and 1026.38)
For loans that require a Loan Estimate and that proceed to closing, creditors must provide a
new final disclosure reflecting the actual terms of the transaction called the Closing
Disclosure. The form integrates and replaces the existing HUD-1 and the final TIL disclosure
for these transactions. The creditor is generally required to ensure that the consumer receives
the Closing Disclosure no later than three business days before consummation of the
loan. (§ 1026.19(f)(1)(ii))


The Closing Disclosure generally must contain the actual terms and costs of
the transaction. (§ 1026.19(f)(1)(i)). Creditors may estimate disclosures using the
best information reasonably available when the actual term or cost is not reasonably
available to the creditor at the time the disclosure is made. However, creditors must act
in good faith and use due diligence in obtaining the information. The creditor normally
may rely on the representations of other parties in obtaining the information, including,
for example, the settlement agent. The creditor is required to provide corrected
disclosures containing the actual terms of the transaction at or before consummation.
(Comments 19(f)(1)(i)-2, -2.i, and -2.ii)



The Closing Disclosure must be in writing and contain the information
prescribed in § 1026.38. The creditor must disclose only the specific information set
forth in § 1026.38(a) through (s), as shown in the Bureau’s form in appendix H-25.
(§ 1026.38(t))
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If the actual terms or costs of the transaction change prior to
consummation, the creditor must provide a corrected disclosure that contains the
actual terms of the transaction and complies with the other requirements of § 1026.19(f),
including the timing requirements, and requirements for providing corrected disclosures
due to subsequent changes. (Comment 19(f)(1)(i)-1)



New three-day waiting period. If the creditor provides a corrected disclosure, it
may also be required to provide the consumer with an additional three-business-day
waiting period prior to consummation. (§ 1026.19(f)(2)) (See section12 below for a
discussion of the redisclosure requirements for the Closing Disclosure)

10.2 The rule requires creditors to provide
the Closing Disclosure three business
days before consummation. Is
“consummation” the same thing as
closing or settlement? (§ 1026.2(a)(13))
No, consummation may commonly occur at the same time as closing or settlement, but it is a
legally distinct event. Consummation occurs when the consumer becomes contractually
obligated to the creditor on the loan, not, for example, when the consumer becomes
contractually obligated to a seller on a real estate transaction.
The point in time when a consumer becomes contractually obligated to the creditor on the loan
depends on applicable State law. (§ 1026.2(a)(13) and Comment 2(a)(13)-1). Creditors and
settlement agents should verify the applicable State laws to determine when consummation
will occur, and make sure delivery of the Closing Disclosure occurs at least three business
days before this event.
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10.3 Does a creditor have to use the
Bureau’s Closing Disclosure form?
(§ 1026.38(t))
Generally, yes. For any loans subject to the TILA-RESPA rule that are federally related
mortgage loans subject to RESPA (which will include most mortgages), form H-25 is a
standard form, meaning creditors must use the form H-25. (§ 1026.38(t)(3)(i)) (See also
§ 1024.2(b) for definition of federally related mortgage loan)
For other transactions subject to the TILA-RESPA rule that are not federally related
mortgage loans, form H-25 is a model form, meaning creditors are not strictly required to
use form H-25, but the disclosures must contain the exact same information and be made with
headings, content, and format substantially similar to form H-25. (§ 1026.38(t)(3)(ii))

10.4 What information goes on the Closing
Disclosure form?
The following is a brief, page-by-page overview of the Closing Disclosure form, generally
describing the information creditors are required to disclose. For detailed instructions on how
to determine the contents of each of these fields, see the TILA-RESPA Guide to Forms.
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10.5 Page 1: General information, loan
terms, projected payments, and costs at
closing

General information, the Loan Terms table, the Projected Payments table, and the Costs
at Closing table are disclosed on the first page of the Closing Disclosure. (§ 1026.38(a), (b),
(c), and (d))
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10.6 Page 2: Loan costs and other costs

The Loan Costs and Other Costs tables are disclosed under the heading Closing Cost Details
on page 2 of the Closing Disclosure. (§ 1026.38(f), (g), and (h)). The number of items in the
Loan Costs and Other Costs tables can be expanded and deleted to accommodate the
disclosure of additional line items and keep the Loan Costs and Other Costs tables on page 2
of the Closing Disclosure. (§ 1026.38(t)(5)(iv)(A); Comment 38(t)(5)(iv)-2)
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However, items that are required to be disclosed even if they are not charged to the consumer
(such as Points in the Origination Charges subheading) cannot be deleted. (Comment
38(t)(5)(iv)-1)
The Loan Costs and Other Costs tables can be disclosed on two separate pages of the
Closing Disclosure, but only if the page cannot accommodate all of the costs required to be
disclosed on one page. (§ 1026.38(t)(5)(iv)(B); Comment 38(t)(5)(iv)-2)
When used, these pages are numbered page 2a and 2b. (Comment 38(t)(5)(iv)-2). For an
example of this permissible change to the Closing Disclosure, see form H-25(H) of appendix
H to Regulation Z.
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10.7 Page 3: Calculating cash to close,
summaries of transactions, and
alternatives for transactions without a
seller

On page 3 of the Closing Disclosure, the Calculating Cash to Close table and
Summaries of Transactions tables are disclosed. (§ 1026.38(i), (j), and (k)). For
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transactions without a seller, a Payoffs and Payments table may be substituted for the
Summaries of Transactions table and placed before the alternative Calculating Cash to
Close table. (§ 1026.38(e) and (t)(5)(vii)(B)). For example, see page 3 of form H-25(J) of
appendix H to Regulation Z.
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10.8 Page 4: Additional information about
this loan

On page 4 of the Closing Disclosure, Loan Disclosures, Adjustable Payment, and
Adjustable Interest Rate (AIR) tables are shown with the heading Additional
Information About This Loan. (§ 1026.38(l), (m), and (n))
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10.9 Page 5: Loan calculations, other
disclosures and contact information

Disclose Loan Calculations, Other Disclosures, Questions Notice, Contact
Information, and, if desired by the creditor, Confirm Receipt tables on page 5 of the
Closing Disclosure. (§ 1026.38(o), (p), (q), and (r))
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For a description and instructions for calculations of amounts for the information and amounts
required on the Closing Disclosure, please see the Closing Disclosure section of the TILARESPA Guide to Forms.
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11. Delivery of Closing
Disclosure
11.1 What are the general timing and
delivery requirements for the Closing
Disclosure? (§ 1026.19(f))
Generally, the creditor is responsible for ensuring that the consumer receives the Closing
Disclosure form no later than three business days before consummation.
(§ 1026.19(f)(1)(ii)(A); Comment 19(f)(1)(v)-3) (Although see section 11.4 below regarding
delivery of the Closing Disclosure by a settlement agent)
The creditor also is responsible for ensuring that the Closing Disclosure meets the content,
delivery, and timing requirements discussed in sections 10, 11, and 12 of this guide.
(§§ 1026.19(f) and 1026.38)

11.2 How must the Closing Disclosure be
delivered? (§ 1026.19(f)(1)(ii))
To ensure the consumer receives the Closing Disclosure on time, creditors must arrange for
delivery as follows:


By providing it to the consumer in person.



By mailing, or by other delivery methods, including email. Creditors may use electronic
delivery methods subject to compliance with the consumer consent and other applicable
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provisions of the Electronic Signatures in Global and National Commerce Act (15 U.S.C.
7001 et seq.). (§ 1026.38(t)(3)(iii))


Creditors must ensure that the consumer receives the Closing Disclosure at least three
business days prior to consummation. (§ 1026.19(f)(1)(ii)(A))

11.3 When is the Closing Disclosure
considered to be received if it is
delivered in person or if it is mailed?
(§ 1026.19(f)(1)(iii))
If the Closing Disclosure is provided in person, it is considered received by the consumer on
the day it is provided. If it is mailed or delivered electronically, the consumer is considered to
have received the Closing Disclosure three business days after it is delivered or placed in
the mail. (§ 1026.19(f)(1)(iii); Comment 19(f)(1)(ii)-2)
However, if the creditor has evidence that the consumer received the Closing Disclosure
earlier than three business days after it is mailed or delivered, it may rely on that evidence and
consider it to be received on that date. (Comments 19(f)(1)(iii)-1 and -2) (See also discussion
above in section 6.4 of this guide on similar receipt rule under § 1026.19(e)(1)(iv) and
commentary regarding the Loan Estimate.)

11.4 Can a settlement agent provide the
Closing Disclosure on the creditor’s
behalf? (§ 1026.19(f)(1)(v))
Yes. Creditors may contract with settlement agents to have the settlement agent provide the
Closing Disclosure to consumers on the creditor’s behalf. (§ 1026.19(f)(1)(v)). Creditors and
settlement agents also may agree to divide responsibility with regard to completing the Closing
Disclosure, with the settlement agent assuming responsibility to complete some or all the
Closing Disclosure. (Comment 19(f)(1)(v)-4)

64

CONSUMER FINANCIAL PROTECTION BUREAU

Any such creditor must maintain communication with the settlement agent to ensure that the
Closing Disclosure and its delivery satisfy the requirements described above, and the creditor
is legally responsible for any errors or defects. (§ 1026.19(f)(1)(v) and Comment 19(f)(1)(v)-3)

11.5 Who is responsible for providing the
Closing Disclosure to a seller in a
purchase transaction?
(§ 1026.19(f)(4)(i))
The settlement agent is required to provide the seller with the Closing Disclosure reflecting
the actual terms of the seller’s transaction. (§ 1026.19(f)(4)(i))
The settlement agent may comply with this requirement by providing the seller with a copy of
the Closing Disclosure provided to the consumer (buyer) if it also contains information
relating to the seller’s transaction. (Comment 19(f)(4)(i)-1)
The settlement agent may also provide the seller with a separate disclosure, including only the
information applicable to the seller’s transaction from the Closing Disclosure
(§ 1026.38(t)(5)(v) or (vi), as applicable). (See form H-25(I) of appendix H to Regulation Z for a
model form). However, if the seller’s disclosure is provided in a separate document, the
settlement agent has to provide the creditor with a copy of the disclosure provided to the seller.
(§ 1026.19(f)(4)(iv))
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11.6 What if there is more than one
consumer involved in a transaction?
(§ 1026.17(d))
In rescindable transactions, the Closing
Disclosure must be given separately to each
consumer who has the right to rescind under
TILA (see § 1026.23), although the disclosures
required for adjustable rate mortgages need
only be provided to the consumer who
expresses an interest in a variable-rate loan
program. (§ 1026.19(b)). In transactions that

Implementation tip: Some creditors may
desire that each obligor to a transaction
subject to § 1026.19(f) receive a Closing
Disclosure to obtain a signature of
customary recitals or certifications that are
appended to the disclosure pursuant to
§ 1026.38(t)(5).

are not rescindable, the Closing Disclosure may be provided to any consumer with primary
liability on the obligation.

11.7 When does the creditor have to provide
the Closing Disclosure to the
consumer? (§ 1026.19(f)(1)(ii))
Creditors must ensure that consumers receive the Closing Disclosure no later than three
business days before consummation. (§ 1026.19(f)(1)(ii)(A))


Consummation is the time that a consumer becomes contractually obligated on the
credit transaction, and may not necessarily coincide with the settlement or closing of the
entire real estate transaction. (§ 1026.2(a)(13))



For timeshare transactions, the creditor must ensure that the consumer receives the
Closing Disclosure no later than consummation. (§ 1026.19(f)(1)(ii)(B))

Remember that business day is given a different meaning for purposes of providing the
Closing Disclosure than it is for purposes of providing the Loan Estimate after receiving a
consumer’s application. (See section 6.9 above describing definition of business day). For
purposes of providing the Closing Disclosure, the term business day means all calendar
days except Sundays and the legal public holidays specified in 5 U.S.C. 6103(a), such as New

66

CONSUMER FINANCIAL PROTECTION BUREAU

Year’s Day, the Birthday of Martin Luther King, Jr., Washington’s Birthday, Memorial Day,
Independence Day, Labor Day, Columbus Day, Veterans Day, Thanksgiving Day, and Christmas
Day. (See §§ 1026.2(a)(6), 1026.19(f)(1)(ii)(A) and (f)(1)(iii))
This requirement imposes a three-business-day waiting period, meaning that the loan may
not be consummated less than three business days after the Closing Disclosure is received
by the consumer. If a settlement is scheduled during the waiting period, the creditor generally
must postpone settlement, unless a settlement within the waiting period is necessary to meet a
bona fide personal financial emergency. (§ 1026.19(f)(1)(iv))

11.8 May a consumer waive the threebusiness-day waiting period?
(§ 1026.19(f)(1)(iv))
Yes. Like the seven-business-day waiting period after receiving the Loan Estimate (see
section 9.6 above), consumers may waive or modify the three-business-day waiting period
when:






The extension of credit is needed to

For example, the imminent sale of the

meet a bona fide personal

consumer’s home at foreclosure, where the

financial emergency.

foreclosure sale will proceed unless loan

(§ 1026.19(f)(1)(iv));

proceeds are made available to the consumer

The consumer has received the

a bona fide personal financial

Closing Disclosure; and

emergency. (Comment 19(f)(1)(iv)-1)

during the waiting period, may be considered

The consumer gives the creditor a
dated written statement that describes the emergency, specifically modifies or waives the
waiting period, and bears the signature of all consumers who are primarily liable on the
legal obligation. (§ 1026.19(f)(1)(iv))

The creditor is prohibited from providing the consumer with a pre-printed waiver form.
(§ 1026.19(f)(1)(iv))
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11.9 Does the three-business-day waiting
period apply when corrected Closing
Disclosures must be issued to the
consumer? (§ 1026.19(f)(2)(i) and (ii))
Yes, in some circumstances. The three-business-day waiting period requirement applies to
a corrected Closing Disclosure that is provided when there are:


Changes to the loan’s APR;



Changes to the loan product; or



The addition of a prepayment penalty.

If other types of changes occur, creditors must ensure that the consumer receives a corrected
Closing Disclosure at or before consummation. (§ 1026.19(f)(2)(i) and (ii))

11.10 When must the settlement agent
provide the Closing Disclosure to the
seller? (§ 1026.19(f)(4)(ii))
The settlement agent must provide the seller its copy of the Closing Disclosure no later than
the day of consummation. (§ 1026.19(f)(4)(ii))

11.11 Are creditors ever allowed to impose
average charges on consumers instead
of the actual amount received?
(§ 1026.19(f)(3)(i)-(ii))
In general, the amount imposed on the consumer for any settlement service must not exceed the
amount the settlement service provider actually received for that service. However, an average
charge may be imposed instead of the actual amount received for a particular service, as long
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as the average charge satisfies certain conditions. (§ 1026.19(f)(3)(i)-(ii); Comment
19(f)(3)(i)-1)
An average charge may be used if the following conditions are satisfied (§ 1026.19(f)(3)(ii)):


The average charge is no more than the average amount paid for that service by or on
behalf of all consumers and sellers for a class of transactions;



The creditor or settlement service provider defines the class of transactions based on an
appropriate period of time, geographic area, and type of loan;



The creditor or settlement service provider uses the same average charge for every
transaction within the defined class; and



The creditor or settlement service provider does not use an average charge:


For any type of insurance;



For any charge based on the loan amount or property value; or



If doing so is otherwise prohibited by law.

If the creditor develops representative samples of specific settlement costs for a particular class
of transactions, the creditor may charge the average cost for that settlement service instead of
the actual cost for such transactions. An average-charge program may not be used in a way
that inflates the cost for settlement services overall. (Comment 19(f)(3)(ii)-1)
Creditors should consult the commentary to § 1026.19(f)(3)(ii) for additional guidance on using
average-charge pricing. (See Comments 19(f)(3)(ii)-1 through -9)

69

CONSUMER FINANCIAL PROTECTION BUREAU

12. Revisions and Corrections
to Closing Disclosures
12.1 When are creditors required to correct
or revise Closing Disclosures?
(§ 1026.19(f)(2))
Creditors must redisclose terms or costs on the Closing Disclosure if certain changes occur to
the transaction after the Closing Disclosure was first provided that cause the disclosures to
become inaccurate. There are three categories of changes that require a corrected Closing
Disclosure containing all changed terms. (§ 1026.19(f)(2))


Changes that occur before consummation that require a new three-business-day
waiting period. (§ 1026.19(f)(2)(ii))



Changes that occur before consummation and do not require a new three-businessday waiting period. (§ 1026.19(f)(2)(i))



Changes that occur after consummation. (§ 1026.19(f)(2)(iii))

12.2 What changes before consummation
require a new waiting period?
(§ 1026.19(f)(2)(ii))
If one of the following occurs after delivery of the Closing Disclosure and before
consummation, the creditor must provide a corrected Closing Disclosure containing all
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changed terms and ensure that the consumer receives it no later than three business days
before consummation. (§ 1026.19(f)(2)(ii); Comment 19(f)(2)(ii)-1)


The disclosed APR becomes inaccurate. If the annual percentage rate (APR)
previously disclosed becomes inaccurate, the creditor must provide a corrected Closing
Disclosure with the corrected APR disclosure and all other terms that have changed.
The APR’s accuracy is determined according to § 1026.22. (§ 1026.19(f)(2)(ii)(A))



The loan product changes. If the loan product previously disclosed becomes
inaccurate, the creditor must provide a
corrected Closing Disclosure with the
corrected loan product and all other terms
that have changed. (§ 1026.19(f)(2)(ii)(B))



This period may be waived if the consumer
is facing a bona fide personal financial
emergency. (§ 1026.19(f)(1)(iv))

A prepayment penalty is added. If a
prepayment penalty is added to the transaction, the creditor must provide a corrected
Closing Disclosure with the prepayment penalty provision disclosed and all other
terms that have changed. (§ 1026.19(f)(2)(ii)(C))

12.3 What changes do not require a new
three-day waiting period?
(§ 1026.19(f)(2)(i))
For any other changes before consummation that do not fall under the three categories above
(i.e., related to the APR, loan product, or the addition of a prepayment penalty), the creditor still
must provide a corrected Closing Disclosure with any terms or costs that have changed and
ensure that the consumer receives it.
For these changes, there is no additional three-business-day waiting period required. The
creditor must ensure only that the consumer receives the revised Closing Disclosure at or
before consummation. (§ 1026.19(f)(2)(i); Comment 19(f)(2)(i)-1 through -2)
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12.4 What if a consumer asks for the revised
Closing Disclosure before
consummation? (§ 1026.19(f)(2)(i))
For changes other than to the APR, loan product, or the addition of a prepayment penalty, the
creditor is not required to provide the consumer with the revised Closing Disclosure until the
day of consummation. However, a consumer has the right to inspect the Closing
Disclosure during the business day before consummation. (§ 1026.19(f)(2)(i))
If a consumer asks to inspect the Closing Disclosure the business day before
consummation, the Closing Disclosure presented to the consumer must reflect any
adjustments to the costs or terms that are known to the creditor at the time the consumer
inspects it. (§ 1026.19(f)(2)(i))
Creditors may arrange for settlement agents to permit consumers to inspect the Closing
Disclosure. (§ 1026.19(f)(1)(v) and Comment 19(f)(2)(i)-2)
An example of a post-consummation event that would require a new Closing Disclosure is a
discovery that a recording fee paid by the consumer is different from the amount that was
disclosed on the Closing Disclosure. (Comment 19(f)(2)(iii)-1.i). However, other postconsummation events that are not related to settlement, such as tax increases, do not require a
revised Closing Disclosure. (Comment 19(f)(2)(iii)-1.iii). For guidance on when a creditor
receives information sufficient to establish that an event has occurred after consummation, see
Comment 19(e)(4)(i)-1.

12.5 Are creditors required to provide
corrected Closing Disclosures if terms
or costs change after consummation?
(§ 1026.19(f)(2)(iii))
Yes, in some circumstances. Creditors must provide a corrected Closing Disclosure if an
event in connection with the settlement occurs during the 30-calendar-day period after
consummation that causes the Closing Disclosure to become inaccurate and results in a
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change to an amount paid by the consumer from what was previously disclosed.
(§ 1026.19(f)(2)(iii); Comment 19(f)(2)(iii)-1)
When a post-consummation event requires a corrected Closing Disclosure, the creditor must
deliver or place in the mail a corrected Closing Disclosure not later than 30 calendar days
after receiving information sufficient to establish that such an event has occurred.
(§ 1026.19(f)(2)(iii); Comment 19(f)(2)(iii)-1)

12.6 Is a corrected Closing Disclosure
required if a post-consummation event
affects an amount paid by the seller?
(§ 1026.19(f)(4)(ii))
Yes, in some circumstances. Settlement agents must provide a revised Closing Disclosure if
an event related to the settlement occurs during the 30-day period after consummation
that causes the Closing Disclosure to become inaccurate and results in a change to an amount
actually paid by the seller from what was previously disclosed.
The settlement agent must deliver or place in the mail a corrected Closing Disclosure not
later than 30 calendar days after receiving information sufficient to establish that such an
event has occurred. (§ 1026.19(f)(4)(ii))

12.7 Are clerical errors discovered after
consummation subject to the
redisclosure obligation?
(§ 1026.19(f)(2)(iv); Comment
19(f)(2)(iv)-1)
Yes. Creditors also must provide a revised Closing Disclosure to correct non-numerical
clerical errors and document refunds for tolerance violations no later than 60 calendar
days after consummation. (§ 1026.19(f)(2)(iv)-(v))

73

CONSUMER FINANCIAL PROTECTION BUREAU

An error is clerical if it does not affect a numerical disclosure and does not affect the timing,
delivery, or other requirements imposed by § 1026.19(e) or (f). (Comment 19(f)(2)(iv)-1)
For example:


If the Closing Disclosure identifies the incorrect settlement service provider as the
recipient of a payment, the error would be considered clerical because it is nonnumerical and does not affect any of the delivery requirements set forth in § 1026.19(e)
or (f).



However, if the Closing Disclosure lists the wrong property address, which affects the
delivery requirement imposed by § 1026.19(e) or (f), the error would not be considered
clerical.

12.8 Do creditors need to provide corrected
Closing Disclosures when they refund
money to cure tolerance violations?
(§ 1026.19(f)(2)(v))
Yes. If the creditor cures a tolerance violation by providing a refund to the consumer, the
creditor must deliver or place in the mail a corrected Closing Disclosure that reflects the
refund no later than 60 calendar days after consummation. (§ 1026.19(f)(2)(v)) (See
additional discussion above in section 12.7 of this guide)
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13. Additional requirements and
prohibitions
13.1 Are there exceptions to the disclosure
requirements for loans secured by a
timeshare interest?
(§ 1026.19(e)(1)(iii)(C)) and (f)(1)(ii)(B))
Yes. Loans secured by interests in timeshare plans are still subject to the TILA-RESPA rule, but
the Bureau recognizes that these loans may commonly be consummated within a few days of the
consumer’s application. The Bureau thus adopted abbreviated timing, delivery, and disclosure
obligations for these loans when consummation occurs within three business days of the
application. For these loans, creditors may forego a Loan Estimate and provide only the
Closing Disclosure. (§ 1026.19(e)(1)(iii)(C)) and (f)(1)(ii)(B); Comment 19(e)(1)(iii)-4 and
Comment 19(f)(1)(ii)-3)
In addition, the waiting periods and timing requirements applicable to most loans subject to the
TILA-RESPA Rule are inapplicable to loans secured by timeshare interests. Rather, creditors
are required to ensure only that the consumer receives the Closing Disclosure no later than
consummation. (§ 1026.19(f)(1)(ii)(B)) For details relating to the timing requirements for
the Closing Disclosure in timeshare transactions, see Comment 19(f)(1)(iii)-3.
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13.2 Are there any limits on fees that may be
charged prior to disclosure or
application?
Yes. A creditor or other person may not impose any fee on a consumer in connection with the
consumer’s application for a mortgage transaction until the consumer has received the Loan
Estimate and has indicated intent to proceed with the transaction. (§ 1026.19(e)(2)(i)(A))
This restriction includes limits on imposing:


Application fees;



Appraisal fees;



Underwriting fees; and



Other fees imposed on the consumer.

The only exception to this exclusion is for a bona fide and reasonable fee for obtaining a
consumer’s credit report. (§ 1026.19)(e)(2)(i)(B); Comment 19(e)(2)(i)(A)-1 through -5 and
Comment 19(e)(2)(i)(B)-1)

13.3 How does a consumer indicate an intent
to proceed with a transaction?
(§ 1026.19(e)(2)(i)(A))
A consumer indicates intent to proceed with the transaction when the consumer
communicates, in any manner, that the consumer chooses to proceed after the Loan Estimate
has been delivered, unless a particular manner of communication is required by the creditor. (§
1026.19(e)(2)(i)(A))
This may include:
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Oral communication over the phone, written communication via email, or signing a preprinted form after receipt of the Loan Estimate.

A consumer’s silence is not indicative of intent to proceed. (Comment 19(e)(2)(i)(A)-2)
The creditor must document this communication to satisfy the record retention requirements of
§ 1026.25.

13.4 What does it mean to impose a fee?
(Comment 19(e)(2)(i)(A)-5)
A fee is imposed by a person if the person requires a consumer to provide a method for
payment, even if the payment is not made at that time. (Comment 19(e)(2)(i)(A)-5)
This would include, for example:


A creditor or mortgage broker requiring the consumer to provide a check to pay for a
processing fee before the consumer receives the Loan Estimate, even if the check is not
to be cashed until after the Loan Estimate is received and the consumer has indicated
an intent to proceed.



A creditor or mortgage broker

As discussed above, a creditor or other

requiring the consumer to provide a

person may impose a bona fide and

credit card number for a processing

reasonable fee before the consumer receives

fee before the consumer receives the

the Loan Estimate, if the fee is for

Loan Estimate, even it the credit

purchasing a credit report on the consumer.

card will not be charged until after the
Loan Estimate is received and the consumer has indicated an intent to proceed.
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13.5 Can creditors provide estimates of costs
and terms to consumers before the
Loan Estimate is provided?
(§ 1026.19(e)(2)(ii))
The TILA-RESPA rule does not prohibit a creditor or other person from providing a consumer
with estimated terms or costs prior to the consumer receiving the Loan Estimate.
However, if a person (such as a creditor or broker) provides a consumer with a written estimate
of terms or costs specific to that consumer before the consumer receives the Loan Estimate, it
must clearly and conspicuously state at the top of the front of the first page of the written
estimate “Your actual rate, payment, and costs could be higher. Get an official Loan
Estimate before choosing the loan.” (§ 1026.19(e)(2)(ii); Comment 19(e)(2)(ii)-1)
There are other restrictions on the form of this statement to assure it is not confused with the
Loan Estimate:


Must be in font size no smaller than 12-point font.



May not have headings, content, and format substantially similar to the Loan Estimate
or the Closing Disclosure. (§ 1026.19(e)(2)(ii); Comment 19(e)(2)(ii)-1)

The Bureau has provided a model of the required statement in form H-26 of appendix H to
Regulation Z.
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13.6 Are creditors allowed to require
additional verifying information other
than the six pieces of information that
form an application from consumers
before providing a Loan Estimate?
(§ 1026.19(e)(2)(iii))
No. A creditor or other person may not condition providing the Loan Estimate on a consumer
submitting documents verifying information related to the consumer’s mortgage loan
application before providing the Loan Estimate. (§ 1026.19(e)(2)(iii); Comment 19(e)(2)(iii)1)
For example:


A creditor may ask for the sale price and address of the property, but may not require the
consumer to provide a purchase and sale agreement to support the information the
consumer provides orally before the creditor provides the Loan Estimate.



A mortgage broker may ask for the names, account numbers, and balances of the
consumer’s checking and savings accounts, but the mortgage broker may not require the
consumer to provide bank statements or similar documentation to support the
information orally provided by the consumer before the creditor provides the Loan
Estimate.
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14. Special Information Booklet
(RESPA Settlement Costs
Booklet)
14.1 When must creditors deliver the special
information booklet? (§ 1026.19(g))
Creditors must provide a copy of the special information booklet to consumers who apply
for a consumer credit transaction secured by real property, except in certain circumstances (see
below). The special information booklet is required pursuant to Section 5 of RESPA (12
U.S.C. 2604) and is published by the Bureau to help consumers applying for federally related
mortgage loans understand real estate transactions. (§ 1026.19(g)(1))


If the consumer is applying for a HELOC subject to § 1026.40, the creditor (or mortgage
broker) can provide a copy of the brochure entitled “When Your Home is On the Line:
What You Should Know About Home Equity Lines of Credit” instead of the special
information booklet. (§ 1026.19(g)(1)(ii))



The creditor need not provide the special information booklet if the consumer is
applying for a real property-secured consumer credit transaction that does not have the
purpose of purchasing a one-to-four family residential property, such as a refinancing, a
closed-end loan secured by a subordinate lien, or a reverse mortgage.
(§ 1026.19(g)(1)(iii))

Creditors must deliver or place in the mail the special information booklet not later than
three business days after receiving the consumer’s loan application. (§ 1026.19(g)(1)(i))
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14.2 What happens if the consumer
withdraws the application or the creditor
determines it cannot approve it?
(§ 1026.19(g)(1)(i))
If the creditor denies the consumer’s application or if the consumer withdraws the application
before the end of the three-business-day period, the creditor need not provide the special
information booklet. (§ 1026.19(g)(1)(i); Comment 19(g)(1)(i)-3)

14.3 What if there are multiple applicants?
When two or more persons apply together for a loan, the creditor may provide a copy of the
special information booklet to just one of them. (Comment 19(g)(1)-2)

14.4 If the consumer is using a mortgage
broker to apply for the loan, can the
broker provide the booklet?
If the consumer uses a mortgage broker, the mortgage broker must provide the special
information booklet and the creditor need not do so. (§ 1026.19(g)(1)(i))

14.5 Are creditors allowed to change or tailor
the booklets to their own preferences
and business needs?
Creditors generally are required to use the booklets designed by the Bureau and may make only
limited changes to the special information booklet. (§ 1026.19(g)(2)). The Bureau may
issue revised or alternative versions of the special information booklet from time to time in
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the future. Creditors should monitor the Federal Register for notice of updates. (Comment
19(g)(1)-1)
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15. Other disclosures
15.1 Does TILA-RESPA require any other
new disclosures besides the Loan
Estimate and Closing Disclosure?
Yes. In addition to the Integrated Disclosures discussed above, the TILA-RESPA rule also
changes some other post-consummation disclosures provided to consumers by creditors and
servicers: the Escrow Closing Notice (§ 1026.20(e)) and mortgage servicing transfer and
partial payment notices (§ 1026.39(a) and (d)).

15.2 When must the Escrow Closing Notice
be provided? (§ 1026.20(e))
For loans subject to the Escrow Closing Notice requirement, the creditor or servicer must
provide consumers with a notice no later than three business days before the consumer’s
escrow account is canceled. (§ 1026.20(e)(5))

15.3 What transactions are subject to the
Escrow Closing Notice requirement?
The Escrow Closing Notice must be provided prior to cancelling an escrow account to any
consumers for whom an escrow account was established in connection with a closed-end
consumer credit transaction secured by a first lien on real property or a dwelling, except for
reverse mortgages. (§ 1026.20(e)(1))
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There are two exceptions to the requirement to provide the notice:


Creditors and servicers are not required to provide the notice if the escrow account that
is being cancelled was established solely in connection with the consumer’s delinquency
or default on the underlying debt obligation. (Comment 20(e)(1)-2)



Creditors and servicers are not required to provide the notice when the underlying debt
obligation for which an escrow account was established is terminated, including by
repayment, refinancing, rescission, and foreclosure. (Comment 20(e)(1)-3)

For purposes of this requirement, the term escrow account has the same meaning given to it
as under Regulation X, 12 CFR § 1024.17(b), and the term servicer has the same meaning given
to it as under Regulation X, 12 CFR § 1024.2(b).

15.4 What information must be on the
Escrow Closing Notice?
(§ 1026.20(e)(1))
Creditors and servicers must disclose certain information on the Escrow Closing Notice and
may optionally disclose certain additional information. (§ 1026.20(e)(1))
The creditor or servicer must disclose (§ 1026.20(e)(2)):


The date on which the account will be closed;



That an escrow account may also be called an impound or trust account;



The reason why the escrow account will be closed;



That without an escrow account, the consumer must pay all property costs, such as taxes
and homeowner’s insurance, directly, possibly in one or two large payments a year;



A table, titled “Cost to you,” that contains an itemization of the amount of any fee the
creditor or servicer imposes on the consumer in connection with the closure of the
consumer’s escrow account, labeled “Escrow Closing Fee,” and a statement that the
fee is for closing the escrow account;
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The consequences if the consumer fails to pay property costs, including the actions
that a State or local government may take if property taxes are not paid and the
actions the creditor or servicer may take if the consumer does not pay some or all
property costs;



A telephone number that the consumer can use to request additional information
about the cancellation of the escrow account;



Whether the creditor or servicer offers the option of keeping the escrow account open
and, as applicable, a telephone number the consumer can use to request that the
account be kept open; and



Whether there is a cut-off date by which the consumer can request that the account
be kept open.

The creditor or servicer may also, at its option, disclose (§ 1026.20(e)(3)):


The creditor or servicer’s name or logo;



The consumer’s name, phone number, mailing address and property address;



The issue date of the notice; or



The loan number, or the consumer’s account number.

In addition, the disclosures must:


Contain a required heading that is more conspicuous than and precedes the required
disclosures discussed above. (§ 1026.20(e)(4))



Be clear and conspicuous. This standard generally requires that the disclosures in the
Escrow Closing Notice be in a reasonably understandable form and readily noticeable
to the consumer. (Comment 20(e)(2)-1)



Be written in 10-point font, at a minimum. (§ 1026.20(e)(4))



Be grouped together on the front side of a one-page document. The disclosures must be
separate from all other materials, with the headings, content, order and format
substantially similar to model form H-29 in appendix H to Regulation Z.
(§ 1026.20(e)(4))
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15.5 When must the creditor send the
Escrow Closing Notice before the
escrow account is closed?
When the consumer requests cancellation. The creditor or servicer must ensure that the
consumer receives the Escrow Closing
Notice no later than three business days
before the consumer’s escrow account is
closed. (§ 1026.20(e)(5)(i))
Cancellation for any other reason. The
creditor or servicer must ensure that the
consumer receives the Escrow Closing
Notice no later than 30 business days
before consumer’s escrow account is closed.
(§ 1026.20(e)(5)(ii))
Mailbox rule applies. If the notice is not

Business day is given the meaning it has
for purposes of providing the Closing
Disclosure—i.e., all calendar days except
Sundays and the legal public holidays
specified in 5 U.S.C. 6103(a), such as New
Year’s Day, the Birthday of Martin Luther
King, Jr., Washington’s Birthday, Memorial
Day, Independence Day, Labor Day,
Columbus Day, Veterans Day, Thanksgiving
Day, and Christmas Day. (See
§§ 1026.2(a)(6), 1026.19(f)(1)(ii)(A) and
(f)(1)(iii))

provided to the consumer in person, the consumer is considered to have received the disclosures
three business days after they are delivered or placed in the mail. (§ 1026.20(e)(5)(iii))

15.6 What does the rule on disclosing partial
payment policies in mortgage transfer
notices require? (§ 1026.39(a) and (d))
If you are required by existing Regulation Z to provide mortgage transfer notices when the
ownership of a mortgage loan is being transferred, you must include in the notice information
related to the partial payment policy that will apply to the mortgage loan.
This post-consummation partial payment disclosure is required for a closed-end consumer
credit transaction secured by a dwelling or real property, other than a reverse mortgage.
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15.7 What information must be included in
the partial payment disclosure and what
must the disclosure look like?
(§ 1026.39(d)(5))
The partial payment disclosure must include:


The heading “Partial Payment” over all of the following, additional information:


If periodic payments that are less than the full amount due are accepted, a statement
that the covered person, using the term “lender,” may accept partial payments and
apply such payments to the consumer’s loan;



If periodic payments that are less than the full amount due are accepted but not
applied to a consumer’s loan until the consumer pays the remainder of the full
amount due, a statement that the covered person, using the term “lender,” may hold
partial payments in a separate account until the consumer pays the remainder of the
payment and then apply the full periodic payment to the consumer’s loan;



If periodic payments that are less than the full amount due are not accepted, a
statement that the covered person, using the term “lender,” does not accept any
partial payments; and



A statement that, if the loan is sold, the new covered person, using the term
“lender,” may have a different policy.

You may use the format of the partial payment disclosure illustrated by form H-25 of appendix
H to Regulation Z. The text illustrating the disclosure in form H-25 may be modified by you to
suit the format of the mortgage transfer notice. (See Comment 39(d)(5)-1)
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16. Practical implementation
and compliance issues
You should consult with legal counsel or your compliance officer to understand your obligations
under the TILA-RESPA rule and to devise the policies and procedures you will need to have in
place to comply with the TILA-RESPA rule’s requirements.
When mapping out your compliance plan, in addition to understanding your obligations under
the TILA-RESPA rule, you should consider practical implementation issues. Your
implementation and compliance plan may include the following elements as described below in
sections 16.1 through 16.4.

16.1 Identifying affected products,
departments, and staff
How you comply with the TILA-RESPA rule may depend on your business model. To begin
planning for compliance with the rule, you may find it useful to identify all affected products,
departments, and staff.
Origination, processing, closing and post-closing departmental staff and processes are likely to
be most broadly impacted by these rule changes. However, certain groups within servicing
operations may be implicated by the two new disclosures related to escrow account cancellation
and partial payment application policies during servicing transfers.
Also, you may originate certain products for which the existing disclosure regime will persist
following the TILA-RESPA rule’s effective date. Be certain to closely consider the coverage of
the rule to different types of mortgage products.
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16.2 Identifying the business-process,
operational, and technology changes
that will be necessary for compliance
Fully understanding the changes required may involve a review of your existing business
processes, as well as the hardware and software that you, your agents, settlement services
providers, or other business partners use. Gap analyses may be a helpful output of such a review
and can help to inform a robust implementation plan. You should review your technology
platforms and determine which version of MISMO is currently supported. The data standards
to support the new Loan Estimate and Closing Disclosure forms will exist in MISMO
version 3.3 and later. Also, it is recommended that you evaluate the current integrations
between your technology platforms and those of your relevant third party service providers,
such as document generators and settlement service providers, to determine required updates,
as needed.

16.3 Identifying impacts on key service
providers or business partners
Third-party updates may be necessary to: update transaction coverage and calculations; obtain
required information or verifications; incorporate new disclosures; and to make sure your
software, compliance, quality-control, and recordkeeping protocols comply with this rule.
Software providers, or other vendors and business partners, may offer compliance solutions that
can assist with any necessary changes. These key partners may depend on your business model.
For example, smaller banks and credit unions may find it helpful to talk to their correspondent
banks, secondary market partners, and technology vendors. All creditors will likely need to
carefully coordinate readiness and compliance with the network of settlement services providers
on whom they rely for closing services. In some cases, you may want to negotiate revised or new
contracts with these parties, or seek a different set of services. In addition, creditors should be
in close touch with all key business partners and vendors to ensure that their process and
technology changes will meet your business and compliance needs and are scheduled to occur
on a timeline that supports collaborative readiness. Make sure you understand the extent of the
assistance that vendors, settlement services providers and other business partners provide. For
example, if vendors provide software that calculates tolerances to determine which cost changes
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at settlement require re-disclosure to the consumer, do they guarantee the accuracy of their
conclusions?
The CFPB expects supervised banks and nonbanks to have an effective process for managing the
risks of service provider relationships. For more information on this, view CFPB Bulletin 201203 - Service Providers.

16.4 Identifying training needs
Consider the training that will be necessary for your loan officer, processor, closing, compliance,
and quality-control staff, as well as anyone else who accepts applications, processes loans, or
monitors transaction compliance. Training may also be required for other individuals that you,
your agents, or your business partners employ.
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17. Where can I find a copy of
the TILA-RESPA rule and get
more information about it?
You will find the TILA-RESPA rule on the Bureau’s website at
http://www.consumerfinance.gov/regulatory-implementation/tila-respa/
In addition to a complete copy of the TILA-RESPA rule, that web page also contains:


The preamble, which explains why the Bureau issued the rule, the legal authority and
reasoning behind the rule, responses to comments, and analysis of the benefits, costs,
and impacts of the rule;



Official Interpretations of the rule;



The TILA-RESPA Guide to Forms; and



Other implementation support materials (including proposed rule amendments, if
applicable).

Useful resources related to mortgage rule implementation are also available at
http://www.consumerfinance.gov/regulatory-implementation/.
For email updates about when additional TILA-RESPA rule or other mortgage rule
implementation resources become available, please submit your email address within the “Email
updates about mortgage rule implementation” box here.
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